BEFORE THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF SOUTH DAKOTA
IN THE MATTER OF THE APPLICATION OF
DAKOTA ACCESS, LLC FOR AN ENERGY
FACILITY PERMIT TO CONSTRUCT THE
DAKOTA ACCESS PIPELINE

)
)
)
)
)

PROTECTIVE ORDER
HP14-002

On December 15, 2014, the South Dakota Public Utilities Commission (Commission)
received an energy facility permit application (Application) from Dakota Access, LLC (Dakota
Access) pursuant to SDCL 49-418-4 to construct the South Dakota portion of the proposed Dakota
Access Pipeline (Pipeline). The Pipeline will begin in North Dakota and terminate in Patoka, Illinois,
traversing 13 counties in South Dakota. The proposed 12- to 30-inch diameter pipeline will have an
initial capacity of 450,000 barrels of oil per day with a total potential of up to 570,000 barrels per day.
The proposed route will enter South Dakota in Campbell County at the North Dakota/South Dakota
border and will extend in a southeasterly direction, exiting the state at the South Dakota/Iowa border
in Lincoln County. The length of the Pipeline through South Dakota is approximately 272.3 miles.
The Pipeline also would include one pump station in South Dakota located in Spink County.
Pursuant to SDCL 49-418-24, the Commission has one year from the date of application to render a
decision on the Application. Several parties have been granted intervention in this docket.
On January 8, 2015, Commissioner Fiegen filed a Jetter delivered to Governor Dennis
Daugaard advising of a conflict of interest under SDCL 49-1-9 after learning of family ownership of
land on the proposed Pipeline route. On January 14, 2015, Governor Daugaard filed a letter to
Secretary of State Shantel Krebs appointing State Treasurer Rich Sattgast to serve as Acting
Commissioner in place of Commissioner Fiegen pursuant to SDCL 49-1-9.
On May 7, 2015, Yankton Sioux Tribe filed Yankton Sioux Tribe's Motion to Compel (Motion).
At its regularly scheduled meeting on May 12, 2015, the Commission considered the Motion. In
response to objections raised by Dakota Access based on the confidential nature of documents
requested by intervenor parties, a majority of the Commission voted to grant in part the Motion
subject to a protective order under the provisions of ARSD 20:10:01 :39 through 20:10:01 :44
imposing protective provisions on parties' discovery of materials deemed confidential by the
disclosing party. It is therefore
ORDERED, that Dakota Access, intervenor parties, and the Commission's Staff (Parties)
shall treat information provided to them or any of them by any other Party to the case through
discovery that is identified by the providing Party as "Confidential" as confidential information subject
to the Commission's rules regarding confidential information and to the following additional
protective provisions of this Protective Order:
1.
Documents to be filed or provided to a Party pursuant to this Order for which the filing
or providing Party seeks confidential treatment shall be stamped or sealed as "Confidential" in
accordance with the Commission rules regarding the marking and filing of confidential information or
shall be identified as "Confidential" information on the document or in the cover document for such
information or file.
2.
All documents marked Confidential filed by a Party or provided or disclosed by any
Party to any other Party through discovery, including depositions, shall be treated as confidential

information by the receiving Party pursuant to ARSD 20:10:01 :39 through 20:10:01 :44 and SDCL
15-6-26(c), except that access to and use of such information by the receiving Party's counsel of
record for purposes of preparation for the proceedings in this matter and use in the p;oceedings
shall be permitted subject to the provisions of this Protective Order.
3.
Any Party, and their attorney, receiving Confidential information from another Party,
or from the Commission in the case of filed documents, is responsible to the Commission and to the
providing Party for limiting disclosure only to such Party's attorneys of record, their co-counsel, and
professional legal staff. In addition, expert witnesses retained by the Parties entitled to access
confidential information pursuant to the terms of this Protective Order may review confidential
documents, provided that each such expert has signed the Non-Disclosure Agreement appended
hereto as Exhibit A agreeing to be bound by the terms of this Protective Order. In addition, nonexpert witnesses or any intervenor may be entitled to access confidential information if the Applicant
agrees to such access. All confidential documents provided as a result of any motion to compel
granted by the Commission shall be viewable only as discussed in this paragraph. Those persons
receiving confidential information shall abide by this Protective Order and execute the NonDisclosure Agreement as referenced above.
4.
The Parties, their attorneys and other employees, agents, consultants and
representatives shall be subject to a standard of good faith in their election to designate information
as confidential and their disclosure, receipt, custody and use of Confidential information. The
producing Party (i) will only seek confidential treatment for information having bona fide trade secret
or proprietary value, containing sensitive personal identification information, or required to be
maintained as confidential by state or federal law or regulation or by contract, (ii) will make
reasonable efforts to narrow the scope of information designated as confidential, and (iii) upon
request of the receiving Party, will confer in good faith to narrow the scope of information designated
as confidential to the minimum redaction that will not compromise the confidentiality or propriety
value of the information for which confidential treatment is justified.
5.
The Commission shall treat Confidential Information produced pursuant to this Order
as confidential information subject to ARSD 20:10:01 :39 through 20:10:01 :44, provided that such
confidential information is marked as confidential and, in the case of filed documents, filed in
accordance with the Commission's filing rules for confidential information. The Commission shall
conduct all hearings involving Confidential Information in camera with only Commission employees,
the Parties' attorneys, and other authorized persons present during the portion of the hearing in
which such information is offered or discussed. Any person, other than a Commission employee or
a Party, who desires to have access to Confidential information shall comply with the procedures of
ARSD 20: 10:01 :42 and 20: 10:01 :43.
6.
Persons obtaining access to Confidential Information under this Order shall use the
information only in the conduct or settlement of this proceeding and any judicial proceeding arising
out of it, and shall not use such information for any purpose unrelated to the conduct of this
proceeding, including business, governmental, commercial, political, or public relations purposes.
Persons obtaining access to Confidential Information under the terms of this Order may disclose,
describe, or discuss the Confidential Information in any pleading filed in this proceeding, provided
that such pleading is stamped "Confidential" and filed under seal, and provided that a separate
public version is filed in which all Confidential Information is redacted.
·
7.
Documents, including Confidential Information, received bya Party through discovery
shall be subject to SDCL 15-6-5(g) and shall not be filed except in accordance with the exceptions
set forth in that statute or an order of the Commission.
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8.
If an attorney for purposes of another proceeding, a court, or another administrative
agency subpoenas or orders production of the Confidential Information, the Party or person having
access to the Confidential information to whom the order or subpoena is directed shall promptly
notify the providing Party of the pendency of such subpoena or order.
9.
Nothing in this Order shall prevent or otherwise restrict counsel for a Party from
rendering advice to their client regarding this proceeding and, in the course thereof, making
professional analysis and use of the Confidential Information, provided, that in rendering such
advice and otherwise communicating with such client, counsel shall not make disclosure of any
confidential fact or assertion except to other counsel of record except in accordance with the
procedures set forth in this Protective Order, the Commission's rules, or a subsequent order of the
Commission.
1O.
The Parties and their attorneys are responsible for employing reasonable measures
to control, consistent with this order, duplication of, access to, and distribution of copies of the
Confidential information. Parties shall not duplicate any stamped information identified by the
providing Party as Confidential except working copies and for filing at the Commission under seal.
11.
This Order shall not be construed as a determination by the Commission or an
agreement or concession by any Party that any document or data provided under the terms of this
Order in fact contains Confidential information entitled to protection. This Order is not intended to
diminish any Party's right, through appropriate motion, to contest the entitlement of any particular
document or data to confidential treatment or to request a more limited scope designation with
respect to a document or data, such as redaction of only the particular information required by law,
rule or contract to be kept confidential, sensitive personal identity information, competitively valuable
material or other material properly entitled to confidential treatment.
12.
This Order is not intended to prohibit any Party from (i) objecting to production, or to
production only subject to special protective measures, of any material having particular sensitivity,
such as material subject to homeland security or other federal or state statutes, rules or orders, (ii)
objecting to production of documents on grounds of relevancy, materiality, admissibility, undue
burdensomeness or other recognized grounds for objection to discovery, or (iii) objecting to the
relevancy, materiality, or admissibility into evidence in this proceeding of any of the Confidential
information furnished or received pursuant to this Order.
13.
Within two weeks after final resolution of this proceeding (which includes
administrative or judicial review), Parties and their attorney(s) shall return all copies of Confidential
information and all analyses or other compilations which contain any of the Confidential information
in their possession to providing Parties or their attorneys, or destroy all such Confidential information
and certify, under penalty of perjury, that such destruction has occurred. In the case of analyses or
compilations containing Confidential information, all Confidential information set forth in such
document shall be redacted if the document is to be retained and a copy of the redacted version
shall be served on the disclosing party(ies) at least ten (10) days before disclosure of the redacted
version is made to anyone other than the authorized recipients.
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14.

The provisions of this Order shall not terminate at the conclusion of this proceeding.

Dated at Pierre, South Dakota, this \ i-t!,dav of May, 2015.
~.

CERTIFICATE OF SERVICE
The undersigned hereby certifies that this
document has been served today upon all parties of
record in this docket, as listed on the docket service
list, electronically or by mail.
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RICHARD L. ATTGAS'.Acting Commissioner
(OFFICIAL SEAL)
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