BEFORE THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF SOUTH DAKOTA

IN THE MATTER OF THE COMPLAINT ) ORDER DENYING OAK TREE'S
BY OAK TREE ENERGY LLC ) OMNIBUS PREHEARING MOTIONS
AGAINST NORTHWESTERN ENERGY ) AND GRANTING IN PART AND
FOR REFUSING TO ENTER INTO A ) DENYING IN PART PARTIES’
PURCHASE POWER AGREEMENT ) MOTIONS TO STRIKE AND

) EXCLUDE

)

) EL11-006

On April 28, 2011, Oak Tree Energy, LLC {Oak Tree) filed a complaint against
NorthWestern Corporation d/b/a NorthWestern Energy (NWE). The dispute involves a proposed
wind generation project located in Clark County, South Dakota (Project). Oak Tree alleges that
the project is a "Qualified Facility” under PURPA and that NWE refuses to enter into a purchase
power agreement. On May 5, 2011, the Commission electronically transmitted notice of the filing
. and the intervention deadline of May 20, 2011, to interested persons on the Commission's PUC
Filings electronic notice list. No petitions for intervention were filed. On May 20, 2011, NWE filed
its Answer to the Complaint. On June 17, 2011, the Commission issued a Scheduling Order. On
September 7, 2011, Oak Tree filed a Motion to Compel. On October 20, 2011, the Commission
issued an Amended Scheduling Order. On November 14, 2011, the Commission issued an
Order Granting in Part Motion to Compel. On December 13, 2011, Oak Tree filed its written
direct testimony. On January 13, 2012, NWE filed its written direct testimony. On January 27,
2012, Staff filed its written testimony. On February 7, 2012, the parties stipulated to an amended
filing schedule. On February 8, 2012, Oak Tree filed its Second Motion to Compel (Motion) and
on February 9, 2012, Qak Tree filed a Motion to Expedite Hearing. At its ad hoc meeting on
February 13, 2012, the Commission granted Oak Tree's Motion to Expedite, setting the Motion
on for consideration at its regular meeting on February 14, 2012, On February 14, 2012, NWE
filed NorthWestern Energy’s Resistance to Oak Tree Energy, LLC’s Second Motion to Compel.
On February 16, 2012, the Commission issued an Order Granting in Part Second Motion to
Compel and Protective Order. On February 28, 2012, Oak Tree filed a Motion to Allow
Electronic Testimony. On March 2, 2012, NWE filed its Pre-hearing Motion to Strike requesting
that portions of Oak Tree’s witnesses’ pre-filed testimony be stricken. On March 5, 2012, Oak
Tree filed its pre-hearing motions including an Omnibus Prehearing Motion requesting an order
finding that; (i) Oak Tree’s long term (20 year) avoided cost forecast is the basis for rates for the
Oak Tree wind project; and (ii} Oak Tree has incurred an LEO. In addition Oak Tree filed a
Motion to Exclude portions of NWE’s witnesses’ pre-filed testimony. On March 7, 2012, NWE
~ filed its response regarding Opposition to Oak Tree's Pre-hearing Motion. On March 8, 2012,

Qak Tree filed its response to NorthWestern Pre-hearing Motions. Following action taken at an
ad hoc meeting on March 9, 2012, on March 14, 2012, the Commission issued an Order
Denying Motion to Allow Electronic Testimony.

The Commission has jurisdiction in this matter pursuant to 16 U.S.C. Chapter 12,
§ 824a-3, 18 C.F.R. Part 292 and SDCL Chapters 1-26, 49-13, and 49-34A, including 49-34A-

93.

At its regularly scheduled meeting on March 13, 2012, the Commission considered
NWE’s Motion to Strike and Oak Tree’s Omnibus Pre-hearing Motions and Motion to Exclude



Testimony. After extensive oral argument and discussion, the Commission voted unanimously
to deny NWE’s Motion to Strike with respect to Richard Lauckhart's Rebuttal Testimony, to deny
NWE's Motion to Strike portions of the Rebuttal Testimony of Michael Makens except those
specific statements regarding the paities’ respective incurrence of litigation expenses, including
but not limited to those occurring on page 2, lines 24-25, and page 16, lines 29-31, and to grant

. NWE'’s Motion to Strike with respect to the entirety of the Rebuttal Testimony of Thomas Anson.
The Commission voted unanimously to deny Oak Tree’'s Omnibus Pre-hearing Motions without
prejudice on the merits on the grounds that these issues can best be addressed following
hearing and post-hearing briefs based on a complete record. The Commission voted
unanimously to deny Oak Tree’s Motion to Exclude Testimony with respect to the testimony of
Steven Lewis and to grant the Motion to Exclude Testimony with respect to Bleau LaFave's
Direct and Rebuttal Testimony from page 5, line 20, to page 6, line 8, and page 17, line 27, and
Responsive Testimony from page 2, line 36, to page 3, line 2. It is therefore

ORDERED, that NWE's Motion to Strike is denied with respect to the Rebuttal Testimony
of Richard Lauckhart, denied with respect to the Rebuttal Testimony of Michael Makens except
those specific statements regarding the parties’ respective incurrence of litigation expenses,
including but not limited to those occurring on page 2, lines 24-25, and page 16, lines 29-31,
and granted with respect to the entirety of the Rebuttal Testimony of Thomas Anson;

ORDERED, that Oak Tree's Omnibus Pre-hearing Motions are denied without prejudice
on the merits for consideration following hearing; and

ORDERED, that Oak Tree's Motion to Exclude Testimony is denied with respect to the
testimony of Steven Lewis and granted with respect to Bleau LaFave's Direct and Rebuttal
Testimony from page 5, line 20, to page 6, line 8, and page 17, line 27, and Responsive

Testimony from page 2, line 36, to page 3, Ii%
. :) \

Dated at Pierre, South Dakota, this \ ~ day of March, 2012.

BY ORDER OF THE COMMISSION:

CERTIFICATE OF SERVICE
The wundersigned hereby certifies that this °
document has been served today upon all parties of _

record in this docket, as listed on the docket service
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