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PROCEZEDTNGS

CHAIRMAN BURG: Good afternoon. I'11 call
the meeting to order. This is Chairman Jim Burg. I'11
call the roll first.

(Roll call.)

CHAIRMAN BURG: Anybody I did not call?

Okay. Thank you very much.

This is an ad hoc meeting. We have three
items to take up.

The next item is Telecommunication TC98-187,
In the Matter of the Petition for an Order Directing
U S West Communications to File Updates to its Exchange
and Network Service Catalog, Access Service Catalog,
Advanced Communication Service Catalog, and Private
Line Trahsport Catalog.

The question before the Commission today is
shall the Commission grant the motion to quash and how
shall the Commission proceed?

MS. WIEST: Before we begin, I would just
like to ask the parties invblved whether there’s any
objection to considering today staff’s objection to the
amended order and U S West’s motion for a continuance
in the interest of time?

MR. WELK: ©No objection by U S West.

MS. WIEST: Any objection?
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MR. HOSECK: No objection.

MS. WIEST: Since maybe some of these issues
might be somewhat interrelated. For example, we will
consider all three of them, but I think we will start
with the Motion to Quash.

And you can go forward, Mr. Hoseck.

MR . HOSECK: Thank you, Mr. Chairman, Members
of the Commission:

U S West has filed a subpoena for a
deposgition of an unnamed staff person with the
Commission, as well as a subpoena to produce
documents. And we have filed a Motion to Quash in this
matter listing several grounds. At this point in time
I'm not positive as to what exactly U S West may yet
desire.

It’s my understanding and by my own personal
knowledge, know that they have been in the office this
morning; and we have turned over several documents that
we deem to be public documents to them for inspection.
And that is perhaps something that they can address at
a later point in time.

The subpoena, as it talks about a person to
have a deposition taken, is directed to the
Commigsion. In the first place, we feel thig is

improper in that it should be directed toward the staff
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in that the staff would be the proper party to nominate
a representative witness.

And the other thing is that I do not think
that the subpoena describes with a reasonable
particularity the matters on which they seek to have an
examination. I think that there is a question of
relevance. And because I really don’t know what U S
West wants, it’s difficult for me to know exactly who
to nominate in this particular case.

And there seems to be some confusion exactly
as to the direction that this matter is taking. And,
therefore, based on the filing that staff has made in
this matter, I would respectfully move the Commission
to quash the subpoena as to both the document
production and the deposition. Thank vyou.

MS. WIEST: Mr. Welk.

MR. WELK: Good afternocon, General Counsel,
Mr. Chairman, and Commissioners.

As Mr. Hoseck represented, this morning
myself and Colleen Sevold, who’s the regulatory manager
for U S West, reviewed the documents, the public
documents that staff counsel believed was responsive to

the subpoena.

And based upon our approximately three-hour

examination this morning and my inquiries to
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Mxr. Hosecﬁ, I think all the documents that we have
requested in the subpoena have been produced. Your
staff has copied those, and I think within the hour all
of the documents we requested to be copied have been
copied. |

The only other inquiry I had about the
documents was whether there’s a separate file for any
correspondence that the staff may have had regarding
tariffs after the application for certificate of
authority have been approved by the Commission. And it
was represented to me that there aren’t really any
separate files for that that exist.

So based on the representations, I believe
that all the documents that have been requested in the

subpoena have been provided, so to me that issue is

moot.

What is not moot is the questions that we
have about the documents. There is a number of
gquestions. And from what I’ve been able to tell,

probably the person that’s the most knowledgeable
within the Commission, the Commission staff, about
these documents is Mr. Best, who is also going to be a
witness in this proceeding.

Indeed, the tariffs that we reviewed today

are personally in his office, and I believe he’s
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responsible to review those. So I believe Mr. Best is
the responsible person that would have the most
knowledge, based on at least what we have geen. But I
have a number of questions of Mr. Best based upon the
documents that I have reviewed.

And I would represent to the Commission that
I probably have a couple of hours of questions about
the documents that I had. And, frankly, it would save
time 1if I could take a couple of hours’ deposition
before the hearing to save the time before the hearing;
or, altermatively, if you want me to ask a couple of
hours of questions at the hearing and listen to me go
through all the files and documents that I have had
copied, you can do that.

So, to me, either we’re going to do it at the
hearing for a couple of hours and get some background
information, some of the guestions you probably already
know and I don’'t know the answer to so it’'s
background. So what’s left out of this issue 1is
whether the deposition of Mr. Best should proceed
before the hearing, or to just allow the guestions at
the hearing.

I believe we’ve set forth in our written
response the relevancy of what our inquiry is, and that

is our inquiry as to the applicability of how the staff
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is regulating U S West regarding this matter and other
carriers and that is set forth in the response and that
is what we intend to pursue to develop our case.

Our response clearly indicates that the
Commission rules allow discovery. The 50 (b)6
deposition notice is standard procedure in a
corporation or governmental entity, if you don’t know
who the person is that might know the knowledge. I was
assuming it was Mr. Best, but I don’'t know. I mean the
Commission or the staff can designate who they want,
but it seems to me that Harlan is the only person that
has the knowledge and had the tariff book.

So based on my inspection this morning, I’'ve
been convinced that Mr. Best would be the most
appropriate person; and it’s frankly up to whether you
want to listen to me for a couple of hours at the
hearing go through these documents or you want to
economize and provide that I may have a deposition
either tomorfow or Monday to save some time at the

hearing.

So I believe that;s where we'’'re at at this
motion.

MS. WIEST: Mr. Hoseck, Mr. Chairman, Members
of the Commission, this does bring in the corollary

matter and that is there’s a Motion for Continuance on
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this, and this is scheduled for hearing on Tuesday.
And, you know, if we can get this deposition taken
prior to that time, what’s U S West position on the
motion for continuance? Maybe we should discuss that
now.

MR. WELK: I think the continuance motion
depends on what issues you want. If we proceed as
Mr. Hoseck wants to proceed on the nature of thesge
catalog filings and that, and we can get the deposition
taken tomorrow or Monday, I see no reason for the
continuance. If the Commission wants to expand the
issues in the hearing notice that have been provided,
that’'s a different story.

So what I want to talk about as far as the
issues go in the case -- and Mr. Hoseck has also a
petition, I'm sure he’d like to speak to about that.
But you’re aware that there has been some confusion as
to what the issues are in this case and how we’re going
to proceed.

There have been letters written by U S West's
corporate counsel dated February 24th and March 5 that
set forth the concerns. The Commission did enter an
Amended Notice of Hearing that set forth its
understanding of what the issues were. Mr. Lundy then

wrote a letter March 5, 1999, indicating that U S West
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does not want any misunderstanding as to what U S
West’s position is regarding the filing of
noncompetitive and emerging competitive in competitive
situations.

So to me it kind of depends on where you want
to take the hearing. If you want to confine it to what
Mr. Hoseck says is a narrow -- you know, these catalog

pages of fully competitive, of those particular pages,

there’s no need for continuance. If you want to expand
it beyond that, we may need some additional time. Not
much .

MS. WIEST: Go ahead.

MR. HOSECK: These are all tied together, and
obviously we’re going to argue them here. I think what
is critical in this matter is that the petition, as
originally filed by staff, on October 26th of 1998, was
whether U S West must file updates with the PUC for
four specified catalogs: Exchange of network services
catalog, acceés services catalog, advanced
communications services catalog and private line
transport services catalogs.

Now, what we are concerned with i1s that the
notice of hearing has limited that the issues that may
arise with regard to U S West -- what we thought we

were asking for when we filed the petition and that was
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whether U 8§ West had to file these updates to this
catalog.

I think that it would be less than frank to
say that there are going to be corollary issues that
come up with regard to whether or not they have to file
these because i1t does relate to the question of whether
or not some of these matters are competing emerging or
fully competitive items.

And the very critical issue in this is who
makes this decision. Because once that decision is
made, then the obligation to file ariseg. And we
believe that the law provides that the Commission 1is to
do the classification and reclassification, whatever
the case may be, of these services. And that it is not
an act that is solely accomplished by U S West. And
that then causes the obligation to file the tariff with
the respective catalog.

And so I think that the basic issue is
whether or not they have to file the updates, but I
think that there are going to be other corollary issues
that just of necessity arise because of the nature of

the beast.

MS. WIEST: What would be the corollary issue

then?

MR. HOSECK: Well, this business of whether
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or not something is competitive or emerging
competitive, that type of a determination and who makes
that determination. Because it’s my understanding --
and, of course, this would be factually disputed, I'm
sure, that there have been unilateral decisions made by
U S West as to what a particular service is. 2And then
baged on that unilateral determination of U S West, the
decision to file or not file has been made. And I
think that that is the corollary issue.

MS. WIEST: And those four catalogs that you
mention, are those all the catalogs filed by U S West
with the Commission? Is that correct or not?

MR. HOSECK: There are tariffs that are
filed. The?’re separate.

MS. WIEST: Not in these catalogs?

MR. HOSECK: Yes.

MS. WIEST: And then the catalogs, then, that
you mention in your petition, are those only fully
competitive services?

MR. HOSECK: ©Not necessarily.

MS. WIEST: They would encompass all three
categories?

MR. HOSECK: They may. I'm not positive at
this point in time.

MS. WIEST: But there would be other tariffs
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that would actually encompass some of the other
categories such as noncompetitive and emerging
competitive?

MR. HOSECK: I believe so.

MS. WIEST: When you filed the petition, was
it your position that U S West was no longer filing all
the updates to noncompetitive and emerging competitive,
or was the purpose to receive fully competitive
offerings?

MR. HOSECK: The purpose was to get the
information that they had traditionally filed in these
four catalogs in which they unilaterally ceased filing
as about July 1st, 1998, without any prior notice to
staff. That 1s the crux of the issue. That is the
factual setting that caused this to arise. And whether
these are competitive emerging, competitive, whatever,
is going to vary with the type of service that’'s
involved.

However, the very fundamental issue is
whether or not they have to file updates of these
catalogs because staff has used these in the
performance of staff’s duties and it’s a critical part

of ocur function as we see it.

MS. WIEST: Okay. So you’re limiting it to

these four catalogs and not to other tariff filings, I
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guess, 1s my guestion?

MR. HOSECK: That’s the nature of our
petition, vyes. Qur petition says they have failed to
file in these catalogs.

MS. WIEST: And so that necessarily wouldn't
address the issue that U S West brought up in its
letter in which they stated that they -- it was tﬁeir
position that they didn’t have to file certain
noncompetitive and emerging competitive filings because
they considered some of those to be offered to meet
competition; is that correct?

MR. HOSECK: That’'s my understanding of their
position. However, I think that one has to view this
in a more fundamental sense and that is who makes this
determination of what is to be filed and not filed as
based upon the classification of the service? Is it
U S West or is it the Commission? It’s our Commission

that -- that is the Commission’s function to do the

clagssification.

MS. WIEST: But staff’'s position was that the
first order, when it was stated whether U 8 West should
file updates to those four catalogs correctly stated
the issue. Would that be reasonable?

MR. HOSECK: We had no quarrel with the first

Notice of Hearing. The second Notice of Hearing we
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thought unduly limited the scope of what we had asked
for in the first place.

MS. WIEST: Because the catalogs you
mentioned encompass more than fully competitive
cfferings?

MR . HOSECK: Yes. ‘And, secondly, because of
the limitings on the basis of a factual representation,
which now U S West has represented to the Commission
doesn’t constitute their policy anymore.

MS. WIEST: So does U S West have a problem
with the Commission going back to the original issue
which was filing updates to those four catalogs as
reflected in staff’s original petition?

MR. WELK: We don’t have any objection if you

want to limit it to that. But we want the Commission
to know our position on the other issues. And thig is
an issue that we need a ruling on sometime. I mean

this is a new law that we’re frankly looking at under
49-31-84. And whether you do it in this hearing or
another hearing, for us and all telecommunications
companies. I mean, it’s untested. The Commission has
never ruled on it, and so we want a ruling sometime,
whether it’s this hearing or another deal.

MS. WIEST: I guess my guestion would be is

whether just for purposes of economy and putting this
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in one hearing, whether it wouldn’t be better to
address that issue as soon as possible because I think
it is an important issue.

And if we would do that, we could look at a
date, for example, two or three weeks down the road and
set up the hearing and to address all these issues in
one proceeding and take care of them at that time,
rather than going forward with what the four catalogs
as staff represented and then possibly making having to
have another hearing on that other issue that arose
when you wrote those letters.

MR. WELK: I agree. And I think maybe other
carriers have a similar interest. I mean how this
issue about filing, whether you’re meeting competition,
not only affects U S West, it affects all carriers.
And I think it’s going to be a decision the Commission
is going to have to make. What do you have to file in
a competitive atmosphere in the state with the
Commigsion? And that’s not just a U S West issue.

MS. WIEST: Go ahead.

MR. HOSECK: Mr. Chairman, members of the
Commission, I do not see any reason for a continuance
in this matter. I think that the staff is ready to go
on and present its case. And as it raises even the

issue that U S West has brought up about whether or not
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this has to be filed under 85 1is something that can be
addressed as a guestion of law next Tuesday. I really
don't see any necessity for extending this matter.

MS. WIEST: But doesn’'t that involve other
catalogs than the ones you mentioned?

MR. HOSECK: We’'re prepared to address the
issue of the filing in these four catalogs and whether
or not if you want to do it in a test sense, this
ralises the issue bf compliance with 85 with the
subsgection 85, then we’re willing to proceed on that
basis.

MS. WIEST: Well, my concern ig that if there
are only four catalogs mentioned in the Notice of
Hearing, whether we get into issues that involve other
tariff filings. And I have a problem with that.

I would recommend that the Commisgsion allow
U S West to depose Mr. Best, whatever their preference
ig. They can depose him beforehand. They can ask him
questions at the hearing. It’'s up to them.

And I think that a new Amended Order of
Hearing should go out that specifically references the
guestion, in addition to the staff’'s petition, as to
the question of what noncompetitive -- currently
classified services of noncompetitive, emerging

competitive, what are those filing requirements, and if
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it’s in U 8 West’s opinion that they no longer need to
file those because of the statute that allows them to
meet competition for those certain filings.

And in order to do that, I think that the
Commission should then grant a fairly short continuance
to allow for that.

CHAIRMAN RBURG: Do you have a recommendation
on the guash réquest?

MS. WIEST: I think the only guestion on that
was the deposition, and that was my recommendation. So
there actually would not be any guashing of the
motion.

MR. HOSECK: Well, obviously I don’t agree
with the recommendation of General Counsel in this
matter. And I think that this thing could proceed at
this point in time And that staff is ready to
proceed. |

And I would just remind the Commission we’ve
got-a gas rate case coming up for trial that we’re
going to be doing some preparation on. And, you know,
I don’'t knéw what the Commission’s schedule is in the
next month or so, but April, I believe, 19 through the
21lst 1is when that i1s scheduled to take place.

And as far as I'm concerned, I think that

these issues can be handled next Tuesday.
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CHAIRMAN BURG: We allowed a comment from
them. Do you have a comment from U S West as far as
the recommendation of the counsel, of Commission
counsel?

MR. WELK: No, I don’t have any. I would
support the recommendation.

CHAIRMAN BURG: And you feel that the
additional time is necessary? It seems to be an
argument now between holding the hearing as the
scheduled date or a later date.

MR. WELK: Well, yes, I think it would change
the scope of the hearing about if you’re going to talk
about four catalogs. We were intending, depending on
what you ruled, to bring in some witnesses to talk
about the state of competition. Because that'’s what'’'s
relevant under 49-31-84 as to some of these services
and there’'s different competition for different
gservices.

And so we will bring in additional people if
it expands to look at the 84. We’re not talking about
a long hearing.. We’'re talking probably three, four
witnesses, but we’ve got some out-of-state people we
want to bring in.

CHAIRMAN BURG: If I understand right,

Rolayne, your recommendation is it would be better to
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include that discussion at this hearing than to leave
it untouched now and have to address it later?

MS. WIEST: Right. I mean it’'s up to vyou.
We could certainly go forward next week and focus on
those four catalogs. But I think it’s an important
issue that we need to make a decision and I would think
that that would be the sooner the better and to
encompass it in this would be a good idea.

COMMISSIONER NELSON: Is it your contention
that the Commission then ought to be deciding whether
or not things are competitive or not competitive and
what category they fall into? And in order to do that
you need these -- at least as you perceive the issue
and the discussion that you brought up in the first
place, the four catalogs. Is that right?

MR. HOSECK: Essentially, ves. And I believe
that the evidence will show that there have been
decigions made by U S West not to file certain matters
with these catélogs based upon their decision as to
whether certain items are competitive, noncompetitive,
whatever.

And that, as I said earlier, was a corollary
issue to this matter of whether or not they have to
file the updates of these catalogs. And that’s the

basis for our position on this.
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COMMISSIONER SCHOENFELDER: I have a couple
of guestions.

COMMISSIONER NELSON: I have one follow-up.
I‘guess I'm saying that you are telling me that you're
using these catalogs at least in this case, the four
cataiogs, to decide whether or not things are
competitive or not; which category they would fall
into?

MR. HOSECK: No. The catalogs are used by
staff, primarily staff performing its functions of
regponding to the public or in resolving complaints or
things of that nature. For lack of better words,
they’re a reference file that the staff goes to.

As I said earlier, July 1lst the filings quit
and without any notice to staff. One of the basges, as
we understand it for doing this, is that some of the
services that we think should have been filed were
universally classified -- excuse me, unilaterally
classified by U S West as either noncompetitive or
something of that nature; wherein, they take the
position that it shouldn’t be filed.

We're saying that that is a Commission
decision in the first place; and that, secondly, we
need to have this information to perform our usual

functions and we don’t have it.
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COMMISSIONER NELSON: Thank vyou.

COMMISSIONER SCHOENFELDER: I have a couple
of guestions. BAnd the first one is I have some process
problems with this whole docket. And maybe it'’s just
my ineptness, but there’s an affidavit in this docket
from Colleen Sevold that swears to certain things and
it’s sworn testimony. And then we have a letter from
Mr. Lundy who says know that really isn’t right, that
isn’t our position.

And that doesn’t seem gquite procedurally
accurate or the right way to do things in my opinion.
Maybe a letter can overturn a sworn affidavit, but I
don‘t really think that’s the way we ought to do
business here, first of all.

Second of all, T thought those things started
out to have a narrow issue. And I understand what U S
West may want to test that statute to see where we're
going to go and where we’re going to come from, but
this looked like a narrow issue to me.

However, I just heard Mr. Welk say that this
affects all carriers. Well, I have a concern of going
forward too quickly if it affects all carriers because
the staff and U S West has been involved in this
dispute for guite a period of time and other carriers

have thought they didn’t belong in it and they’re
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outside of the issue here and suddenly we're going to
say next week this is going to affect everybody. You
better be prepared to come forward with some
testimony.

I have some problems. It may meet their
legal requirement of due process. Is it fair and ig it
the way we should do business? I don’t think so. So
I'm still confused about where we’re going. And I
don’'t disagree with General Counsgel’s recommendation,
but I am concerned about due process. I'm concerned
about the affidavit. I'm concerned about expanding
this into areas that we probably aren’t prepared to do
so.

I understand staff’s argument that, well,
they don’t want to be limited because it may take in
some emerging and some noncompetitive issues. But so
I'm back to being really confused, and I really would
like to have someone -- at least if there are not going
to be concessidns, at least answer some of my concerns

here.

CHAIRMAN BURG: Do you want to respond to at

least the affidavit?

MR. WELK: You'’'ve got about three different

things.

First of all, the affidavit and the letter.

i
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Commissioner Schoenfelder is correct that an affidavit
was filed by Colleen indicating that filings -- that U
S West intended to make filings on emerging competitive
and noncompetitive, and that is true. We intend to do
that, unless as Mr. Lundy’s letter indicates, that it
comes within the réalm of meeting competition.

As you know, the law changed substantially.
The legislature passed a statute that said not
withstanding any other provision of 49-31, which I
think is pretty clear that means regardless of anything
else in the Chapter, any telecommunications company may
grant any service discount or business practice
necessary to meet competition.

We don’t know the limits of that,
Commission. So U S West is grappling the same thing
that you are. So we're saying, ves, under the law
we're supposed to file non-emerging competitive and
noncompetitive. We have this law. And we're looking
and saying, look, if it’s meeting competition, we don't
want to file in those instances where there is
competition because you’re going to hear evidence that
that affects how you compete. If you have to file in a
competitive environment, that’s going to inhibit you

from your competition. And that’s part of the

testimony.
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So I understand your concern, but we do not
want any misunderstanding with the Commission of what
our position is. And we understand the Commission is
grappling with the same issue we are.

And I want to address the other carrier issue
because I think it is important. What you determine
regarding this meeting competition is going to affect
all carriers. Yes, it’s U § West’s obligation and,
yves, we have some filings that perhaps others don’'t.

But the broader issues, as General Counsel
indicated, is a new issue and you’'re going to have to
chart this course. And so whether it’s us -- and I do
share your concern. If I was another company and we're
in this proceeding litigating this, you don’t have the
benefit of other companies. But what you’re going to

rule here will affect how you view the statute.

So I share the same concern from you. We
don’t care what you want to do. We just want you to be
up front. You know what our position is. If you want

to go ahead with four catalogs, that’s fine the broader
issue is lurking out there for us and other companies.
You'’'re going to chart the course. You just
tell us how we’re going to do it. But we_don’t want
anybody calling and saying, look, you didn’t do this,

you didn’t do that. We’'re dealing up front with this.




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

We want an answer and we’re entitled, and all the
carriers are eﬁtitled to an answer. You need to select
the forum how you want to do that.

CHAIRMAN BURG: Letrme just ask a question on
that. Let me -- if you’re doing it to meet
competition, and once there is -- so you’re saying

there are other competitors that are going for the same

service?

MR. WELK: Sure.

CHAIRMAN BURG: Is it then classified wrong?

MR. WELK: The classification is irrelevant
to meeting competition. This clause, as we interpret
it, doesn’t make any difference what you classify
anything as long as it’s'going to meet competition.
That’s the issue we want an answer to.

CHAIRMAN BURG: I understand that. But
aren’t the three classifications competitive, emerging
competitive, and noncompetitive?

MR. WELK: Correct.

CHAIRMAN BURG: And if there’s competition,
should it not be then classified as competitive?

MR. WELK: Not necessarily.

CHAIRMAN BURG: And then there is no

question.

MR. WELK: It doesn’t have to be
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reclassified. We believe the legislature said if
you’re doing it to meet competition, you can do what
you need to do to do it.

CHAIRMAN BURG: No, but I understand that.
What’s the definition then of competitive, emerging
competitive, and noncompetitive? I mean on the meaning
of the words, it looks to me like once there'’s
competition, it should be reclassified and then there’s
not a guestion.

MR. WELK: I don’'t necessarily agree with
you, Mr. Chairman, because there could be a competitive
environment where there may be a local exchange service
that U S West wants to come in and meet or beat the
competition of another local exchange carrier. Local
exchange service is noncompetitive, but maybe in that
local market. And that’s what you’'re going to hear U &
West doing.

If you want to know, down in Canton in that
area there’s a hot bed of competition that'’'s developing
down there. We need to know when they -- when DTG
comes into Canton and drops the price, do we have to
come up here and if we want to meet that or not meet
that? What about intralATA long distance? We’'re
emerging competitive; others are not. These are the

issues we’'re trying to grapple with.
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CHAIRMAN BURG: And you'’re saying you should
individually be able to determine that, that there’s
competition at that particular location?

MR . WELK: We have a burden to show you if we
do this. That’s my opinion. I don’'t know what U S
West’'s is. What I have said to them is when you say,
okay, you did this, U S West, you show us you had
competition to meet it.

CHAIRMAN BURG: Okay. Camron.

MR . HOSECK: Mr. Chairman, members of the
Commission. I think that this amply demonstrates that
given the fact, facts as they have been raised in the
petition, whether or not they have to file in these
four catalogs, and given the discussion we’ve had here
today, will raise sufficient facts for the Commission
to decide this issue.

One component of which is going to be, as I
see 1t, whether or not the Commission has the final
authority to determine classifications or whether
49-31~-84 overrides that. It’s a legal question. It

can be briefed.

And I don't see‘that a delay 1is necessary to
bring that issue up and put it on in front of the
Commission. I think we could come forward and put on a

reasonable case confined to the igsues as we have in
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the petition with regard to these four catalogs.

And és this legal issue is obviously going to
come to the top, it’s going to boil to the top, we can
brief it to you and it’s done with.

COMMISSIONER SCHOENFELDER: What about the
due process or the fairness to other carriers?

MR. HOSECK: Well, I think you have to
remember that this was filed November 26th. It went
out on our normal fax filing notices to the world. And
we had a short hearing on it, I believe it wasg the
first part of November. I don’t remember the exact
date. And that was noticed. And the public_was able
to be aware of this. Apparently it’s a non-issue or
there would have been intervenors in this matter.

This has been sgitting around. And, guite
frankly, one of the time considerations that staff is
looking at is that as of July 1st last year this has
been a tool with which we have worked in the past which
has been taken.away. And I think that that should be a
Commission decision as to whether of not our being
deprived of that was proper or not, not U S West'’s
decision unilaterally.

MS. WIEST: So staff’s position is that the
issues, whether U S West has not made filings because U

S West unilaterally decides what is competitive or
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noncompetitive, as I mean they decide something is
fully competitive; is that correct?

MR. HOSECK: Ultimately I think that is the
way that the thing is headed. And it’s not only in the
noncompetitive, competitive, it’s also in the emerging
competitive areas also that we believe there is
evidence. Obviously that’s something you would hear at
the hearing.

But, you know, I think that there isg a
sufficient factual showing here to proceed with this
matter. And that i1f there is a legal question as to
the effect of these statutes, it can be briefed.

And, you know, we talk about confining this
matter. Staff views this as a question of whether or
not U S West has to file updates to its catalogs, not
whether McLeod or DTG or anybody else has to do
anything else. This is with regard to the regulated
telecommunicatibns company in this state and what
effect these statutes have and, in turn, what their
obligation is to file updates.

COMMISSIONER NELSON: Mr. Welk, are vyou
saying -- and that maybe I'm leaping to the wrong
conclusion here. Because what I think I heard you savy,
in essence, you don’'t think it’s relevant whether or

not something is in a competitive category or emerging;
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the category doesn’t matter because if you deem it'’s
necessary to meet competition, you could do anything
you want?

MR. WELK: That’'s right.

COMMISSIONER NELSON: So categories aren'’t
relevant?

MR. WELK: We contend that’s what the
legislature said in an act of the statute.

MS. WIEST: I guess the point is it appears
that there still seem to be more than one issue here.
I mean the way I understood staff’s position is that
it’s whether U S West has not made filings because U S
West unilaterally decides what is competitive or
noncompetitive.

Well, that’s a different issue than whether U
S West has to file offerings classified already
classified as noncompetitive and emerging competitive
if U S West believes that those filings are filed to
meet competition. Those are two separate issues.
Would staff agree?

MR. HOSECK: ©No. I think they’re
interrelated aﬁd because it gets to this question of
who has made the decision on the classification. Does
U S West make it or does the Commission make it, and

then what effect doesg this statute have? So I do not
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agree.

MS . WIEST: Well, the second issue, you keep
saying made the decision on the classification. You
mean classification between noncompetitive, emerging
competitive, and fully competitive.

MR. HOSECK: Right.

MS. WIEST: But that’s not the second issue.
It’s not a question of how it’s classified.

MR. HOSECK: It is. Because that has a
bearing on their position as to whether or not they
have to file in the first place. And that goes back to
what we had in our petition. Do they have to file
these updates? And they’'re saying no.

CHAIRMAN BURG: That brings -- first of all,
how did you find that they were not doing this, that
they were not filing?

MR. HOSECK: I think it was -- you know, I
would to have rely on my witness here, but it’s my
understanding that he just noticed they weren’t coming
in.

CHAIRMAN BURG: Rolayne, 1s this a formal
kind of hearing where we could not ask that witness

can we ask Harlan how he found out?

MS. WIEST: Yeah, but I’'m not sure how far

you want to go right now, I guess, is the point.
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CHEAIRMAN BURG: Because I've gotten some
enlightenment here today, and especially Mr. Welk's
comment that it may still be a competitive, a
noncompetitive, or emerging competitive service. But
for a particular location there is competition so that
negates the necessity to file. That’s what I'm
saying.

You know, what you’re not filing is what I
would say when you meet competition. Would it be
zeroed into that competitive location? 2And how would
that be known? Or does it -- does that immediately
make it mean the whole universe that that’s not -- that
you deon’t have to file on?

MR. WELK: That’s what you’re going to
determine. That’s what we want to know the answer to.

CHAIRMAN BURG: That was the question that I
had. You know, that was something that I had not
understood until we were here today. Is that you're
talking about? Not reclassifying a service, but taking
a service and leaving its classification, but
determining for a particular location it is now you do
have competition and so you do not have the necessity
of taking whateverltime and approval it would take to
get it filed.

COMMISSIONER NELSON: But what I heard him
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say 1s that he doesn’t think the classes are really
relevant anymore because 1f it’s deemed necessary to
meet competition, he can do whatever. And I don't
think that we classify something just basically it’s
not -- I don’t think that we do things so that it only
deals with like, for instance, the Canton area. But I
don’t think that’s what I heard you think the intent is
either.

MR. WELK: I clearly want it understood that
U S West’s position when this statute was passed, if
you have competition down in Canton, that we have the
ability under the statute to go and give the consumers
a price to meet it. That’s what that language -- why
else would that notwithstanding paragraph or sentence
be in the statute? It’s not there for surplusage. And
you're going to be determining, Commissioners. You're
going to set the chart here. You’re going to determine
what this means in your opinion.

MR. HOSECK: May I respond?

CHATRMAN BURG: Yes.

MR. HOSECK: I think that there is a very
sharp distinction between what Mr. Welk is talking
about, their ability to meet competition, which 84
talks about and what we’re talking about and that is

filing so that we can proceed to do our job in case
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there’s a consumer complaint or consumer inquiry. And
they can meet all the competition in the world. We're
talking about filing here.

CHAIRMAN BURG: Do you have an opinion on
whether other people should have to file or not?

MR. HOSECK: ©No, not at this point in time.

CHAIRMAN BURG: I mean you were giving a
public right to know argument.

MR. HOSECK: We're keeping this issue
confined to U S West’s ability, or rather obligation to
file because of their status of being the regulated
telecommunications company; and, secondly, the public’s
right to know as the public when they call us and ask
what is the proper charge for a certain service in a
certain market, we are able to advise them,ior we are
able to resolve complaints.

CHAIRMAN BURG: But does their right to know
go to companies other than U S West?

MR. HOSECK: It may 1if it’s in the public
arena.

COMMISSIONER NELSON: It seems to me that Mr.
Welk is trying, in my opinion, to get me to decide at
this point in time after the hearing that the
interpretation -- our interpretation of that statute

that you quoted is that we don’t really have those
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classes anymore because they’re not relevant. If you
have to meet competition, we can do whatever. So in my
opinion that’s not the message you intended.

MR. WELK: That is clearly my message.

COMMISSIONER NELSON: You want us to put on
the record now our interpretation of that statute which
says that these'classes -- and we discussed this when
they passed this legislation whether or not that
negated all these classes of éompetitive, emerging
competitive, and noncompetitive. And they said, no,
no, the classes gtill exist.

But, in egsence, 1t seems to me that in this
decision you are kind of saying that the Commission
should decide whether or not those classes still exiét
or don’t exist based on the statute that would no
longer require them.

MR. WELK: We want to know what you think.

COMMISSIONER NELSON: Right.

CHATIRMAN BURG: But what I heard you say also
is that you still have to show -- as long as they're
classified in one of those categories, you still have
to show that you had a legitimate reason to, in other
words, violate the filing based on that and that was
competition you have to show.

MR. WELK: Correct.
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CHAIRMAN BURG: We take i1t case by case.

MR. WELK: That's correct. And plus what
makes this even more complicated is Camron has said one
is the filing issue, one 1s a competition issue. We
have an issue oﬁ fully competitive. We don’t think you
have a regulation that makes you file fully
competitive. We want a ruling on that. This
proceeding, we believe, will help chart the course.
That’s why we welcome it. You’ve got to give us some
answers. All we’'re saying is let’s get on with it.
Let’s find out what the market is.

COMMISSIONER NELSON: It does seem that he'’s
trying to make a -- set a legal preceaent here for his
intgrpretation. It’'s also very clear, at least it
seems to me on what you’ve said, that you believe that
we no longer really have those classes and because
everything is going to be out there to meet competition
and we have a new statute that says that’s acceptable.

MR . HOSECK: Mr. Chairman, staff is ready to
tender Witness Best for deposition tomorrow morning.
We’ll get that out of the way.

In light of that, we still think that this
thing is something that is triable next Tuesday and we

do not want a continuance in any form.

I think that this discussion today amply
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demonstrates that the facts could be developed and the
law could be briefed in that period of time. We'’ve
been sitting around since July monkeying around with
this thing.

And, gquite frankly, have gquestioned whether

or not, as staff, we have been able to fulfil our

function in keeping the public advised. Another
continuance is not going to accomplish anything. Thank
you.

CHAIRMAN BURG: Could I ask General Counsel

to restate your recommendation?

MS. WIEST: I would like to put out an

amended -- another Amended Notice of Hearing and detail
the issues and grant a short continuance. I have two
separate dates. I have March 24th and April 7th.

CHAIRMAN BURG: And would that amended order
expand the issues?

MS. WIEST: I think it would clarify the
issues that are going to be in there. Because I think
we have at least three separate issues that the
Commission needs to decide. And if you go forward with
it the way it is now, I think you’re subject to
objections that goes outside if you try to make these

decisions, and I think you have to make these

decisions.
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CHAIRMAN BURG: Any other comments from
Commission?

I'm ready to move that we adopt Counsel’s
recommendation. I think we only get halfway if we
don’t and that it’s more inefficient -- it would not be
an efficient way to handle the issues by only taking
parts of it at this time when we’re fully aware that
they’'ve expanded beyond where we were. And I think we
can settle them all in a very short time.

So I will move that we take the
recommendation of Counsel.

COMMISSIONER NELSON: I guess I'm not going
to support that motion but basically because I think
that the catalog issue is one issue and I think the
other issues that Mr. Welk raised is also an important
issue. But at this point in time I think that the
catalog issue i1s important enough and we should go
forward with it.

COMMISSIONER SCHOENFELDER: Well, I need to
ask Mr. Welk a guestion on his position on the motion
for continuance. You still want the continuance even
if you could depose Mr. Best tomorrow moaning?

MR. WELK: No, not 1f we’re going to confine
it, as Commissioner Nelson said, to the catalogs. It's

a relatively simple issue.
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COMMISSIONER SCHOENFELDER: I'm not talking
about what Commissioner Nelson said. I'm talking about
doing what Commission Counsel said. Do you need the
continuance?

MR . WELK: If we expand the hearing-?

COMMISSIONER SCHOENFELDER: If you expand it
you need a continuance? If we expand the hearing,

Mr. Hoseck, don’t you need the continuance? I know
you’'re objecting to it.

MR. HOSECK: I'm ready to go to work Tuesday.

COMMISSIONER SCHOENFELDER: But it would not
harm staff’s case if we granted the continuance for a
short period of time?

MR. HOSECK: Yes, I think it harms it because
it delays the whole matter. And we’ve been diddling
around with this thing since the first of July.

COMMISSIONER SCHOENFELDER: I'm aware of
that, so a couple more days, give or take --

MR. HOSECK: I'm not going to concede that,
Commissioner.

COMMISSIONER NELSON: I'm a little concerned
about the due process to other people. Although we
started out talking about whether or not U S West
should be filing catalogs, talking about U § West, and

now we’'ve expanded to putting on record this
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Commission’s determination about what exactly that new
statute says.

And I don’t think this Commission has given a
whole lot of thought to that. And I certainly remember
the intent was, and the intent in the legislature was
they said that those classes were going to still be
there, and meeting competition wasn’t exactly what we
envisioned.

Now I think what I heard Mr. Welk say today
is that his interpretation is maybe those aren’t
necessary, or not relevant anymore because anything
that they determine, once he’s determined has to meet
competition is there.

So I think his stuff today broadens this
thing a lét farther than I want to broaden it at the
present time without having other people be really well
aware that they have a stake in how we are going to
interpret that law.

I buy Mr. Hoseck’s argument that this has
been around since July and other people could have
intervened. And if we issue an order and they don’t
like that order, I assume they can come and argue about
it. There will be a notice going out. There is not a
due process notice, but a due process problem. It

would be a problem with fairness.
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I'm going to second Commissioner Burg'’s
motion because -- and I respectfully disagree with
staff. I don’'t know how we can separate these issues
out and let them stand alone. They’'re totally
integrated. So I'm going to take counsel’s
recommendation. I do think we need to broaden it. But
I do think we need to move it along, so the 24th of

March or the 7th of April, either one, is acceptable to

me .
CHAIRMAN BURG: I would just add because we
-- the main reason I said that is because I don't
think -- I don’t believe we solved anything by taking
the initial issue before us. I think everything is

still up in the air that nothing would happen until we
held the second one anyway. We answer the rest of the
questions anyway, and I think we could just as well do
them so we have a complete decision here.

COMMISSIONER NELSON: I think this is a whole
different docket than we started out with.

CHAIRMAN BURG: That’s okay.

COMMISSIONER SCHOENFELDER: We just made a
different one. General Counsel, I have to ask
procedural questions though. So virtually we don't
even have to tack on the motion to guash because both

parties have kind of agreed to the deposition.
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MS. WIEST: They agreed to most of it, but I
think they are maybe still objecting to the
deposition. So in that respect I guess we deny the
motion to guash.

COMMiSSIONER SCHOENFELDER: I thought hié
witness was available.

MR. HOSECK: We’'ve tendered our witness for
tomorrow morning.

CHATIRMAN BURG: So everything has been met?

COMMISSIONER SCHOENFELDER: We granted the
motion to continue.

MR. WELK: Do you want to do it tomorrow or
Monday or Tuesday? I was going to be back here
Tuesday.

MS. WIEST: We'’ll say the question about the
motion to quash, that was actually neither granted nor
denied because the parties settled that issue. And
then the Commission, the other motion for a continuance
then will be granted, but that was part of my mine.

And as part of that motion also was that they would put
out an amended order.

COMMISSIONER NELSON: I think Jim should
start his motion over again because the motion Jim made
doesn’t do the other things you said.

CHAIRMAN BURG: Yes, it does.
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COMMISSIONER NELSON: It doesn’t say anything
about the first three things we already said were moot.

CHAIRMAN BURG: But by them agreeing to it,
it made the guash moot, the way I understand it; and
the rest of them we addressed in the recommendation.

MS. WIEST: ‘I believe they have come to an
agreement on the discovery issue so I don’t believe the
Commission needs to rule on it anymore.

COMMISSIONER SCHOENFELDER: My gquestion was
that we made sure we covered all the motions before us
today was what I was trying to make sure that we didn’t
leave something there that needed to be addressed.

MS. WIEST: Staff made an objection to the
amended order, but we are changing that amended order
and it wasn’t a motion.

CHAIRMAN BURG: I think everything was
covered in the motion. Are there any other issues to
come before the Commission on this docket?

MR. WELK: Do you want to us get back to you
on one of those two dates, March 24th or April 7th?

MS. WIEST: Do you have a preference,

Camron?
MR. HOSECK: I don’t have my calendar up

here. Probably the 24th.

MR. WELK: We will check and get back to
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you. I'11l check with the witnesses and call you.

CHAIRMAN BURG: I want to re-asgsk is there any
other issueg on this docket?

MS. WIEST: I don’'t believe so.

CHAIRMAN BURG: OCkay.

TC98-194, In the Matter of the Complaint
Filed by Basec.Net, Huron, South Dakota, against U S
West Communicaﬁions and FirsTel Incorporated, Regarding
Billing Issues.

Today shall the Commission grant the regquest
to dismiss the cross-claim of FirsTel, Incorporated,
against U S West.

And I'm again going to turn it back to
Rolayne for clarification because I need a lot of it.

MS. WIEST: Like the other one, I would first
like to ask, after the agenda went out we received a
Motion to Supplement the Record. And my question for
the parties is whether there is any objection to the
Commission deciding the Motion to Supplement the Record
at this time?

MR. WELK: I have no objection to deciding
that motion at this time.

CHAIRMAN BURG: I'll bring Todd Epp in. Do
you have anything on this? Any comments on thisg?

MR. EPP: I'm just monitoring again today,
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sir.

MR. JONES: Travis Jones appearing on behalf
of Bob Riter for FirsTel. And I would have no
objection.

MS. WIEST: Okay. Then FirsTel may proceed
on their Motion to Supplement the Record.

MR. JONES: I would rely on briefs filed by
Robert Riter on behalf of FirsTel. I believe that the
Motion to Dismiss filed by U S West should be denied by
the Commission. I believe that the Commission is the
proper body to hear and determine the matter set forth
in the complaint filed by Basec.Net, and I would ask
the Commission to find them the proper body to hear
that.

MS. WIEST: Mr. Welk.

MR. WELK: I thought the motion was whether
they could‘supplement their argument.

MS. WIEST: That’s right.

MR. WELK: That motion -- we have filed a

‘"written opposition that says that FirsTel has not

stated why you couldn’t have made these arguments
before the Commission when we had this hearing two days
ago. They did not object at that time that they didn’t
have sufficient time. They filed a written response.

The only reason this matter got continued, in
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my recollection of what happened, 1is that General
Counsel wanted to review the cases that have been cited
by the parties in order to advise the Commission and
the Commission wanted to decide it.

Once we're done with it, we get a motion that
supplements 1t, and our opposition is we were the
moving party. We got this this morning. I got it from
the Commission when I was down here today. There’s a
couple of points that I would respond to orally and
could in writing more fully.

But if this is going to be the operation that
we are -- we argue a motion and when you want to have
your ad hoc, we can file another brief, you’re going to
continue these proceedings on. Your practice has been,
at least as long as I’'ve been here, is that when you --
after you’ve heard the arguments, you have your
discussion, you can consult with counsel, counsel looks
at that, and you come in an ad hoc meeting and answer
your decision.

Now he’'s created a precedent. Well, I want
to put more information in, and so now we’re going to
extend the briefing time. So I object to the filing of
the supplemental argument. And if the Commission wants
to consider it, since we are the moving party, I want

the opportunity to respond subsequently to the motion,
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or to the additional authority that’s been cited.

MS. WIEST: Does staff have a comment on
this?

MS. CREMER: Oh, no.

MS. WIEST: Meaning you wouldn’t respond
orally today, is that what you’re stating, Mr. Welk?
You would want to respond in writing?

MR . WELK: I mean if you want me to. But I
don’'t think it’s fair I get something this morning up
here and have to respond to it. I'm really concerned
about the process here. What kind of precedent are we
setting? Does that mean when I want to add another
brief a couple days late I get the same courtesy? We
can re-argue it again and extend it? That hasn’t been
your process in the past.

MS. WIEST: Well, I would recommend that
since U S West filed the original motion -- and let me
double-check that -- on March 3rd, I believe Mr. Riter,
in his oral comments on Tuesday, stated that he hadn’t
had sufficient time to put something in writing and it
was a very short turnaround time. So I would allow the

motion to supplement.

CHAIRMAN BURG: And then have it -- also give

U S West time to get --

MS. WIEST: That’s up to vyou.
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CHAIRMAN BURG: I mean Mr. Riter time to get
response to U S West’s motion?

MS. WIEST: This is theilr written response to
U S West'’'s written Motion to Dismiss the Cross-claim.

CHAIRMAN BURG: Any other comments?

COMMISSIONER NELSON: How much time did
Mr. Riter have to respond?

MS. WIEST: I believe this was filed March
3rd, and then our Commission meeting where we heard it
was March 9th.

CHAIRMAN BURG: Is this the only decision we
have before‘us today? I'm trying to get the whole
perspective. We also have the one on --

MS. WIEST: Depending on this one, the
Commission will then go to the merits of the Motion to
Dismiss the Cross-claim.

CHAIRMAN BURG: Again, I'm going to move that
we do enter a motion to supplement because I gtill
think it’s the most efficient way to get the whole
thing settled. I think we’re going to have issues
hanging if we don’t, even if it takes more time. So
I'l1l move that we do.

COMMISSIONER NELSON: I guess I'm going to
dissent because I think that I am somewhat sympathetic

to Mr. Welk’s argument that he didn’t like to get here
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today and have to respond to it. If March 3rd and
between March 3rd and March 9th didn’t give Mr. Riter
an opportunity to respond, it hardly seems fair to me,
at least, that Mr. Welk should have to be responding
today.

CHAIRMAN BURG: He doesgn’t.

COMMISSIONER SCHOENFELDER: I don’t know that
the dissent is right because I don’t intend to decide
the motion.

COMMISSIONER NELSON: Okay, whatever. I
assumed you would go with it.

COMMISSIONER SCHOENFELDER: I would like to

-- I don’t know.

CHAIRMAN RURG: Okay. Motion dies for lack

of a second.

COMMISSIONER SCHOENFELDER: I would like to
go to the basic question whether we should dismiss the
cross-claim or not. Is that possible?

MS. WIEST: I think you have to rule on the
Motion to Supplement first.

COMMISSIONER SCHOENFELDER: Then I would move
we deny the Motion to Supplement.

COMMISSIONER NELSON: I'd second.

CHAIRMAN BURG: And I will dissent.

MS. WIEST: Since the Motion to Supplement
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was denied, then does the Commission want any further
argument from the parties? It’s up to the Commission.

COMMISSIONER SCHOENFELDER: Not me.

MS. WIEST: I would have a recommendation
then. I recommend that the Commission grant U S West'’s
Motion to Dismiss the Cross-claim because FirsTel's
cross-claim specifically states that it’s asking for
indemnificatioﬁ pursuant to the resale agreement. And
since this is a claim for a specific remedy contained
in the resale agreement, the clause in the resale
agreement that states a claim is to be resolved by
arbitration by a single arbitrator under the American
Arbitration Association Rules does apply.

COMMISSIONER SCHOENFELDER: Mr. Chairman, I
have a motion. And I would move that the Commission
adopt General Counsel’s recommendation in this matter
and dismiss the cross-claim.

CHATRMAN BURG: I'll second that.

COMMISSIONER NELSON: I'd concur.

CHAIRMAN BURG: Okay. So the request to
dismiss the cross-claim has been granted.

MS. WIEST: That’'s it.

CHAIRMAN BURG: Any other issues?

MS. WIEST: That's it.

(THEAHEARING CONCLUDED AT 2:30 P.M.)
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