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APPLICATION 

Application is hereby made to the South Dakota Public Utilities Commission (the 

"Commission") pursuant to ARSD 20:10:24:02 and ARSD 20:10:32:03 for an Order granting GC 

Pivotal, LLC ("Applicant") a Certificate of Authority to Provide Interexchange 

Telecommunications Services and Local Exchange Services in the Stale of South Dakota. The 

following information is furnished in support thereof: 



(1) The applicant's name, address, telephone number, facsimile number, web page URL, and E- 

mail address; 

GC Pivotal, LLC 
200 South Wacker Drive, Ste. 1650 
Chicago, Illinois 60606 
Telephone: (3 12) 673-2400 
Facsimile: (3 12) 673-2422 
Toll-Free Customer Service: (866) 226-4244 
Web Page: www.globalcapacity.com 
E-mail Address: regulatory@globalcapacity .corn 

(2) A description of the legal and organizational structure of the applicant's company; 

Pivotal is a newly formed operating company that was formed to facilitate the ability of 

its indirect parent, FFN Investments, LLC ("FFN"), to acquire the telecoinmunications assets 

currently held by Global Capacity Group (GCG) and Global Capacity Direct, LLC (f1Wa Vanco 

USA Direct, LLC) ("GCD) and then operate those assets. FFN is an Arizona limited liability 

company with principal offices located at 3200 East Camelback Road, Suite 295, Phoenix, 

Arizona 85018. FFN is the direct 100% parent of Pivotal Global Capacity, LLC ("Pivotal 

I3oldco") which in turn owns 100% of Pivotal. FFN is a management company owned and 

controlled by a series of trusts formed for the benefit of F. Francis Najafi and his family 

members. 

Applicant, GCG and GCD have filed applications seeking approval of the Transfer of 

Assets of GCG and GCD to Pivotal (the "Proposed Transaction") with the FCC and a number of 

state regulatory commissions. In addition, Pivotal is in the process of obtaining authorizations to 

provide service throughout the United States which will allow Pivotal to operate the Assets. 

GCD was granted a Certificate to Provide Interexchange Telecommunications Services and Local 

Exchange Services in Docket No. 2005-23 1-C; Order No. 2006-7 granted on January 13,2006. 



GCG was granted Certificate to Provide Interexchange Telecommunications Services and Local 

Exchange Services in Docket No.TC07-083 granted on September 26,2007. 

Applicant was organized in the State of Delaware on May 20,2010. A copy of the Applicant's 

Certificate of Formation is attached hereto as Exhibit A. 

(3) The name under which applicant will provide local exchange services if dil'ferent than in 

subdivision (1) of this section; 

GC Pivotal, LLC 



(4) The location of the applicant's principal office, if any, in this state and the name and address 

of its current registered agent, if applicable; 

The Applicant has no principal office in South Dakota. The name and address of the Applicant's 

current registered agent is: 

Incorp Services, Inc. 
400 North Maill Avenue, Suite 206 
Sioux Falls, South Dakota 57104 

(5) A copy of the applicant's certificate of authority to transact business in South Dakota fro111 

the Secretary of State; 

A copy of Applicant's Certificate of Authority to transact business as a foreign corporation in the 

State of South Dakota is attached hereto as Exhibit B, along with a copy of Applicant's sales tax 

license. 



(6) A description of the applicant's experience providing any telecommunications services in 

South Dakota or in other jurisdictions, including the types of services provided, aid the dates and 

nature of state or federal authorization to provide the services; 

None. 

(7) Names and addresses of applicant's affiliates, subsidiaries, and parent organizations, if any; 

Ultimate Parent company FFN Investments, LLC 
Direct Parent Company Pivotal Global Capacity, LLC 
3200 East Camelback Road, Suite 295, Phoenix, Arizona 8501 8 

(8) A list and specific description of the types of services the applicant intends to offer and how 

the services will be provided; 

Pivotal) illtends to offer resold data circuits by utilizing the facilities of incumbent local 

exchange carriers ("LECs") and other facilities-based carriers. Pivotal will not own its own 

circuits or fiber. Pivotal will resell Layer One (DS-1's & OCNs), Layer Two (ATM and Frame 

Relay), and Layer Three (MPLS) data circuits to business customers only. No voice services will 

be provided. All services will be provided pursuant to contracts between Pivotal and its 

customers. Pivotal has no plans to install either purchased or leased facilities in the State of 

South Dakota. 



(9) A service area map or narrative description indicating with particularity the geographic 

area proposed to be served by the applicant; 

Applicant intends to provide interexchange services on a statewide basis, and local exchange 

services throughout the State of South Dakota in the areas served by any LECs in Soutll Dakota 

that are not eligible for a small or rural carrier exemption pursuant to Section 251(f)(l) of the 

Federal Act. Pivotal does not seek to provide services to customer in those small or rural 

territories at this time. 



(1.0) Information regarding the technical competence of the applicant to provide its proposed local 

exchange services including: 

(a) A description of the education and experience of the applicant's management 

personnel who will oversee the proposed local exchange services; and 

(b) Information regarding policies, personnel, or arrangements made by the applicant 

which demonstrates the applicant's ability to respond to customer complaints and inquiries 

promptly and to perform facility and equipment maintenance necessary to ensure compliance with 

any commission quality of service requirements; 

The relevant operational experience of Applicant's corporate officers along with a 

description of Global Capacity's business which is being purchased by Pivotal is set forth in 

Exhibit C which is attached hereto. Pivotal will also rely upon the technical expertise of its 

underlying carriers. In addition, GCG and GCD corporate officers and management team 

responsible for its day-to-day operations are expected to remain essentially the same immediately 

following the Proposed Transaction. The Proposed Transaction will not have an adverse effect 

on non-management employees of GCG and GCD. Finally, all existing customer service 

numbers/operations, contacts and procedures of GCG and GCD will also remain in place after 

the Proposed Transaction, including procedures relating to billing, repair and customer 

complaints. 

Applicant's customer service department may be contacted via a toll-free number. The 

Company will maintain a Customer Service Department exclusively for Customer's questions, 

requests for service, complaints and trouble handling. The Company's Customer Service address 

and toll free number(s) will be printed on the Customer's bill. Customer Service Representatives 



will be available 8:00 AM to 5:00 PM standard time Monday through Friday. After hours, and 

on holidays, Customers will be automatically forwarded to an answering service for messaging 

and paging. If the customer is not satisfied with the complaint resolution, customer will be 

advised it can contact the Commission for resolution. 

Since Applicant proposes to offer to resold services, facility and equipment maintenance 

will be the obligation of Applicant's underlying carriers. If Applicant installs facilities in the 

State of South Dakota, facility and equipment maintenance will be performed by the company, 

either directly or through contract, in order to ensure compliance with any commission quality of 

service requirements. 

(1 1) For the most recent 12 month period, financial statements of the applicant consisting 

of balance sheets, income statements, and cash flow statements. The applicant shall provide 

audited financial statements, if available; 

Attached as Exhibit D, is Pivotal's Financial Statements as of February 14,201 1. In 

addition, by Court Order entered on January 26,201 1, the Bankruptcy Court for the District of 

Delaware approved the sale of substantially all of the assets of the jointly-administered Global 

Capacity debtors, including direct and indirect subsidiaries of Capital Growth Systems, Inc., to 

Pivotal Global Capacity, LLC or its wholly-owned subsidiary assignee GC Pivotal, LLC ("the 

Banltruptcy Order"). The Bankruptcy Court has determined that Pivotal has the financial ability 



to close the Proposed Transaction. A copy ofthe Bankruptcy Order is attached hereto as Exhibit 

E. Since the Applicant will not require advance payments, deposits or prepayments of any kind, 

including prepaid calling cards, the Applicant will not be filing a surety bond. 

(13) Information detailing the following matters associated with interconnection to 

provide proposed local exchange services: 

(a) The identity of all local exchange carriers with which the applicant plans to 

interconnect; 

Qwest 

(b) The likely timing of initiation of intercoimection service and a statement as to when 

negotiations for interconnection started or when negotiations are likely to start; and 

Interconnection service will not be available, since the Applicant is only providing resold services 

Negotiations are likely to start within 30 days ofthe filing of this application. 



(c) A copy of any request for interconnection made by the applicant to any local exchange 
carrier: 

Not applicable. 

(14) A description of how the applicant intends to market its local exchange services, its 

target market, whether the applicant engages in multilevel marketing, and copies of any company 

brochures that will be used to assist in sale of the services; 

Applicant intends to market its services to business customers only. All sales personnel will 

have telecommunications service experience. Applicant will market through direct sales by 

employees and agents. Applicant does not intend to engage in multilevel marketing. Applicant's 

marketing materials are currently being developed and are not available at this time. 

(15) If the applicant is seeking authority to provide local exchange service in the service area 

of a rural telephone company, the date by which the applicant expects to meet the service 

obligations imposed pursuant to § 20:10:32:15 and applicant's plans for meeting the service 

obligations; 

Applicant does not intend to provide local exchange service in the service area of a rural telephone 

company. 



(16) A list of the states in which the applicant is registered or certified to provide 

telecommunications services, whether the applicant has ever been denied registration or 

certification in any state and the reasons for any such denial, a statement as to whether or not the 

applicant is in good standing with the appropriate regulatory agency in the states where it is 

registered or certified, and a detailed explanation of why the applicant is not in good standing in a 

given state, if applicable; 

The Applicant is not currently registered or certified to provide service in any state, but is 

in the process of obtaining authority to provide service in the contiguous 48 states and I-Iawaii. 

Applicant has never been denied registration or certification in any state. 

(17) The names, addresses, telephone numbers, E-mail addresses, and facsimile numbers of 

the applicant's representatives to whom all inquiries must be made regarding customer complaints 

and other regulatory matters; 

All inquiries regarding regulatory matters should be addressed to: 

Richard Garner, Secretary and Treasurer 
3200 East Camelback Road, Suite 295 
Phoenix, Arizona 8501 8 
Toll-Free Telephone: (602) 956-7200; (866) 226-4244 (toll-free) 
Facsimile: (602) 956-23 13 
E-Mail: rgarner@pivotalgroup.com 



All inquiries regarding complaints should be addressed to: 

Susan Naber, Customer Advocate Manager 
200 South Wacker Drive, Ste. 1650 
Chicago, Illinois 60606 
Toll-Free Telephone: (866) 226-4244 
Facsimile: (3 12) 673-2422 
E-Mail: snaber@globalcapacity.con~ 

(18) Idonnation concerning how the applicant plans to bill and collect charges from 

customers who subscribe to its proposed local exchange services; 

The Applicant's customers will be direct billed by the company. Applicant will bill on a 

monthly basis. Applicant's bills will include call detail information, and separate line items for 

all services and charges, including any monthly recurring charges, onetime charges, taxes or 

surcharges. 

(19) Information concerning the applicant's policies relating to solicitation of new customers 

and a description of the efforts the applicant shall use to prevent the unauthorized switching of local 

service customers by the applicant, its employees, or agents; 

All services will be provided pursuant to written contracts. 



(20) The nmber and nature of complaints filed against the applicant with any state or 

federal commission regarding the unauthorized switching of a customer's telecommunications 

provider and the act of charging customers for services that have not been ordered; 

None 

(2 1) Information concerning how the applicant will make available to any person 

information concerning the applicant's current rates, terms, and conditions for all of its 

telecommunicatioils services; 

The Applicant will make available to any person information concerning the applicant's current 

rates, terms, and conditions for all of its telecommunications services through a toll-free 

telephone number, or through the Applicant's web site. 

(22) Information co~lcerning how the applicant will notify a customer of any materially 

adverse change to any rate, term, or condition of any telecommunications service being provided 

to the customer. The notification must be made at least thirty days in advance of the change; 

The Applicant will notify a customer of any lnaterially adverse change to any rate, term, or 

condition of any telecommunications service being provided to the customer through either a 

message in the bill, bill insert, and e-mail. The notification will be made at least thirty days in 

advance of the change 



(23) Federal tax identification number and South Dakota sales tax number; 

Applicant's Federal tax identification number is 27-2666227. 

Applicant's South Dalcota sales tax has been submitted on February 24, 2011. The 

confirmation number is 043841. A copy will be provided upon receipt. 



WHEREFORE, the undersigned Applicant requests that the South Dakota Public Utilities 
Commission enter an order granting this application, and such other relief as may be just and 
proper. 

DATED of.. 

1720 Windward Concourse 
Suite 115 
Alpharetta, Georgia 30005 
(770) 232-9200 (Phone) 
(770) 232-9208 (Facsimile) 
Isteinha~@,telecomcounsel.com (E-Mail) 



State of Arizona 

County of Maricopa 

Richard Gamer, being first duly sworn, deposes and says that heishe is the Secretay and 
Treasurer of GC Pivotal, LLC, the Applicant in the proceeding entitled above, that he/slie has 
read the foregoil~g application and knows tbe contents thereof; that the sane are true of hisher 
knowledge, except as to matters which are therein stated on infonilation or belief, and to those 
matters heishe believes them to be true. , 

Secretary and Treasurer 

Subscribed and swam to before this ,@day of Eb - ,201 1. 

JACKIE A. REED 

omlnission expires: \ < ' / I  
MARICOPA COUNTY 



LIST OF EXHIBITS 

A - CERTIFICATE OF FORMATION 

B - CERTIFICATE OF AUTHORITY & SALES TAX LICENSE 

C - BIOGRAPHICAL INFORMATION 

D - FINANCIAL WFORMATION 

E - BANKRUPTCY ORDER 



EXHIBIT A 

CERTIFICATE OF FORMATION 



I ,  JEF3?RBY W. BULLOCK, SECRETARY OF STATE OF THE STATE OF 

DELAWARE, DO HEREBY CERTIFY THE ATTACHED ARE TRUE AND CORRECT 

COPIES OF ALL DOCUMENTS ON FILE OF "GC PIVOT&, LLC" AS RECEXVED 

AND FILED I N  T R I S  OFFICE. 

THE FOLLOWING DOCUWZNTS HAVE BEEN CERTIFIED: 

CERTIFICATE OF F O ~ T I O N ,  FILED THE TWENTIETB DAY OF MAY, 

A.D. 2 0 1 0 ,  AT 5:20 O'CLOCK P.M. 

AND I DO EEREBY FURTRER CERTIFY Th?AT THE AFORESAID' 

CERTXFICATES ARE TEE ONLY CERTIFICATES ON RECORD OF THE 

AFORESAID LIMXTED L I A B I L I T Y  COMPANY, "GC P I V O T A t ,  LLC". 

4 8 2 5 8 9 5  8100H 

1 1 0 0 7 6 9 6 4  
You may wrify this certificate onlxne 
at corp,delawar~.gov/authver.shtnl 

DATE: 01-25-11 



State of Delaware 

Division o co~poratzons Of 
Delivered 06:13 PM 05/20/2010 

ETI&'D 05:20 PM 05/20/2010 
SRV 100545420 - 4825895 FXLE CERTlFICATI? OF FORNATION 

GC PIVOTAL, LLC 

The undersigned, an authorized natural person, for the purpose of forming a 
limited liability company, under the provisions and subject to the requirements of the State of 
Delaware (particularly Chapter 18, Title 6 of the Delaware Code and the acts amendatory thereof 
and supplemental thereto, and known, identified, and referred to as the "Delaware Limited 
Liability Company Act"), hereby certifies that: 

]FIRST: The name of the limited liability company (hereinafter called the 
'"limited liability company") is: 

GC Pivotal, LLC 

SECOND: The address of the registered office and the name and the address of  
the registered agent of the limited liability company required to be maintained by Section 18-1 04 
of the Delaware Limited Liability Company Act are: 

Corporation Service Company 
27 11 Centerviile Road, Suite 400 
Wilmington, New Castle County, Delaware 19808 

THXm. This Certificate of Formation shaH be effective upon filing. 

Executed on May 20,2010. 
/s/ Eleanor Romanelll 

-- 
Eleanor Romanelli 
Authorized Person 



EXHIBIT B 

CERTIFICATE OF AUTHORITY & SALES TAX LICENSE 

Applicant's South Dakota sales tax has been submitted on February 24, 2011. The 

confirmation number is 043841. A copy will be provided upon receipt. 



OFFICE OF THE SECRETARY OF STATE 

Certificate of Authority 
Limited Liability Company 

ORGANIZATIONAL ID #: FL005160 

I, Chris Nelson, Secretary of State of the State of South Dakota, hereby certify 
that duplicate of the Application for a Certificate of Authority of GC 
PIVOTAL, LLC @E) to transact business in this state duly signed and 
verified pursuant to the provisions of the South Dakota Limited Liability 
Company Act, have been received in this office and are found to conform to law. 

ACCORDINGLY and by virtue of the authority vested in me by law, I hereby 
issue this Certificate of Authority and attach hereto a duplicate of the application 
for certificate of authority. 

IN TESTIMONY WHEREOF, I 
. \ j have hereunto set my hand and & affixed the Great Seal of the State of /A 

South Dakota, at Pierre, the Capital, 
this June 1,2010. 

Chris Nelson 
Secretary of State 

; l~g"gg&g~l CertAuthLLC Merge 



Secretary of State Oflice 
900 E Capitol Avc 

APPLICATION FQR 
Pior% SD 57501 
(605)7734845 

CERTIFICATE OF AUTHORITY 
FOREIGN LIMITED LIABILITY COMPANY 

Please Type or Print Clearly in Ink 

e submit one Original and one Photocopy 

G FEE: $750 payableto SECRETARY OF STATE 

J%I# 0 1 2010 
8,5. SEC. OF STATE ' 

Telephone # 

Application must be accompanied by a one page original certificate of existence issued by the Secretary of State 
or other official having custody of the organizational records in the state or country under whose law it is 
organized. 

GC Pivotal, LLC 
I. The name of the company is 

Thsnamemust include limited liabilitycompany, limitedcompany or the abbreviation L.L.C.. LLC. L.C. or LC. Limit6 may be abbreviaied as Ltd. 
and company may be abbreviated asCo 

Delaware 
2. The name of the state or country under whose laws k is organized is 

3. The period of its duration 

4. The address of its principal office (this is the address of the executive offices of the corporation). 

3200 East Camelback Road, Ste. 295, Phoenix, Arizona 85018 

Street Address City State ZIPF4 

lvialling Address (Op!ional) City Slate ZIP14 

Incorp Services, Inc. 
5. The South Dakota Registered Agent name 

311 East 14th St., Ste. 100, Sioux Falls, SD 57104 

Street Address (Required to be a South Dakota Address) City State ZlP+4 . . 
311 East 14th St., Ste. 100, Sioux Falls, SD 57104 

Mailing Address (Optional - Required to be a South Dakota Address) City Slate ZIP+4 

When listing a Commercial Registered Agent, please state their CRA#. 
This number can be obtained from the Commercial Registered Agent. 

c ~ o o o o r o  



6. Please check one: - 
X The company i s  member managed. - 

T h e  company i s  manager managed 

If this company is manager managed, please state the name and address of each manager 

See attached 

Manager Street Address city State ZiP+4 

Manager Street Address city State ZIP+4 

Manager Street Address city State ZtP+4 

7. Whether one or more of the members of the company are to be liable for Its debts and obligations under a provision 
similar to SDCL 47-34A-303 (c) 

The application must be signed by a Manager so stated in question number 6 or a Member if the company is member managed. 

Dated 98gP c&-Z6-&010 GC Pivotal, LLC 

Foieigncettificaieof authority July 2009 



EXHIBIT C 

BIOGRAPHICAL INFORMATION 



Biographical Information 

F. Francis Najafi, Chief Executive Officer and Founder 

Francis Najafi is Founder and Chief Executive Officer of Pivotal Group, a twenty-five year old 
iiivestment firm with extensive experience in private equity illvestments and all major real estate 
product types. 

Mr. Najafi has substantial board level experience and currently serves as the Chairman of the Board 
of NxSystems and is an active Board Member of the EastWest Institute. Additionally, Mr. Najafi 
previously severed as a Board Member of both Network Solutions and Western Alliance 
Bancorporation. He is also active in the World President's Organization (WPO) Chief Executive's 
Organization (CEO), Urban Laad Institute (ULI), and serves as Governor of the ULI Foundatiovl 

Locally, Mr. Najafi is a member of the Greater Phoenix Leadership (GPL), a Trustee of 
Thunderbird - The School of Global Management, and a Foundation Board member of 
Translational Genomics Research Institute (TGen). He is also a member of the President's Club at 
Arizona State University and serves 011 the ASU's Business School, Dean's Council. Mr. Najafi is 
also a patron of numerous cultural and civic organizations. 

Mr. Najafi completed his Bachelor of Science degree in engineering at Arizona State University 
(ASU), followed by two Masters Degrees one from Thunderbird - The School of Global 
Management, and an additional Masters from the University of Southern California (USC). At 
USC, he began his entrepreneurial activities while a Ph.D. candidate in International Political 
Economy. 

Ricl~ard Garner, Chief Financial Officer 

Mr. Garner has been an integral part of Pivotal Group's management team for over ten years and is 
responsible for overseeing the accounting and finance requirements of Pivotal and its portfolio 
ventures. As a Certified Public Accountant, he has more than twenty years of accounting, finance 
and general business experience, includillg ten years as a consultant, auditor and business advisor 
with the national CPA firms of Ernst & Youilg and Kenneth Leventhal. 

He enjoys community service, including serving as an active youth leader with the Boy Scouts of 
America to help shape the lives of America's youth. 

Mr. Garner received a B.S. in accounting from Northern Arizona University 



Business Information for Global Capacity Group, Inc. 

ITEM 1. BUSINESS. 

Capital Growth Systems, Inc., dba Global Capacity ("CGSI," "we," "our," "us," or the "Company"), is a 
publicly traded corporation that delivers telecoin information and logistics solutions to a global client set consisting 
of systems integrators, telecommunications companies, and enterprise customers. These solutioi~s enable clients to 
address the inefficiencies inherent in access networks globally. The global market for access networks, estimated at 
over $200 billion ailnually, is highly inefficient, plagued by market Fragmentation, regionalized rules and 
regulations, and lack of transparency related to pricing and supply. This creates an environment where clients pay 
unnecessarily inflated prices due to inefficient procurement practices and margin stacking. The market is 
characterized by a large number of suppliers that offer piece parts of a customer's end-to-end network requirement 
that must be effectively combined with assets from other providers to deliver a complete network solution. This 
dynamic creates challenges for customers seeking to procure network connectivity globally. Lack of transparei~cy 
relative to the supply and pricing of network assets creates inefficient procurement practices, and lack of expertise to 
effectively provision and manage these integrated services creates complex and costly operating envirolnnents. 

Global Capacity addresses this market inefficiency through two lines of business - Optimization Solutions 
and Connectivity Solutions - each of which leverages the Compauy's core intellectual property to drive 
transparency and automation into the market. 

Optimization Solutions provides clients license access to Global Capacity's automated quotation 
management platform, CLM, enabling them to automatically generate accurate quotes for access circuits based on 
tariffs appropriate for the particular service. CLM acts as an electronic trading platform, allowing customers to 
match their demand against a global catalog of pricing and supply data, creating a level of market transparency not 
available elsewhere. CLMmay also be customized using a customer's specific infrastructure and contract data, 
creating an automated mechanism to generate customer pricing, reducing back office cost and accelerating sales. 
Optimization Solutions clients may also leverage the CLM platfolm, along with proprietary network optimization 
tools, to deliver network optimization consultiilg services, in which the Company assesses existing inventories of 
access networks, identifying opportunities to reduce cost through both fmancial and physical network grooming. 
Realized savings are typically between 10-40% of current spend. Optimization Solutions clients also leverage 
Global Capacity's engineering and remote network management services on a professional services basis, 
selectively deploying these services against specific opportunities to implement and manage private network 
solutions that increase efficiency and reduce cost. 

Connectivity Solutions clients utilize Global Capacity's logistics expertise to implement access network 
solutions that improve efficiency and reduce cost. "One Marketplace," the Company's physical network trading 
platform, aggregates network capacity from multiple suppliers at strategically deployed pooling points, using Global 
Capacity switching equipment to efficiently deploy capacity against market demand. "One Marketplace" reduces 
network costs for clients, while delivering gross margin more similar to facilities-based providers than to resellers. 
Global Capacity's Network Novation practice offers outsourced access network operations, including pricing, 
procurement, and provisioning and network management. These solutions deliver lower access network costs by 
aggregating customer demand, while also reducing client SG&A associated with managing access network 
operations. Off-net extension services enable Global Capacity to identify, price, procure, provision and support 
competitive off-net access services for large clients, providing access to a broad universe of providers with 
transparency and efficiency. 



ORGANIZATION 

Going to inarlcet as Global Capacity, the Company bas integrated the core systems, processes, and personnel 
of its five operating subsidiaries and organized them into two business units: Optimization Solutions and 
Connectivity Solutions. These business units leverage the systems, processes and expertise of the Company to 
deliver a set of offerings comprising tariff quotation management software, custom pricing software, networlc 
optimization consulting, engineering services, remote management services, "One Marketplace" network services, 
network novation services, and off-net extension services. Utilizing its depth of global telecorn supply and pricing 
data in an automated fashion with powerful tools and expert analysis, the Coinpany helps bring transparency to the 
fragmented and inefficient global telecom market - resulting in dramatically reduced cost and improved efficiency 
for the Company's clients, while producing revenue and margin for the Coinpany. 

To service its clients, CGSI has operating offices in several U.S. locations (Chicago, IL, Waltham, MA, New 
York, NY, Glastonbury, CT, and Houston, TX). It also has a presence in the European U ~ o n  (Manchester, UIC, and 
Lisbon, Portugal). 

The Coinpany is (and has been since its 2006 reorganization) investing its time, team resources, and capital in 
the development of its intellectual property and the scaling of its systems in order to meet the growing demand 
among its clients for its services. At the same time, expenses are managed closely and lower-cost outsource 
opportunities are given case-by-case consideration. 

HISTORY AND ACQUISITIONS 

Currently, CGSI consists of five core-operating entities that comprise the Company's go-forward assets and 
offerings: 20120 Technologies, Inc. (20120), Magenta netlogic, Ltd. (Magenta), CentrePath, Inc. (CentrePath), 
Global Capacity Group, Inc. (GCG), and Vanco Direct USA, LLC. Vanco Direct USA, LLC is now known as 
Global Capacity Direct, LLC (GCD). 

Prior to 2004, CGSI was a publicly reporting shell corporation with no active business. In January 2004, the 
Coinpany acquired, by way of subsidiary merger, Nexvu, a development-stage company in the nerwork performance 
management business. During 2007, the Company determined the Nexvn product, though a valuable asset, was not 
core to the telecom information and logistics model it was pursuing. As a result, the Company shut down Nexvu's 
operations (eliminating all operating expense associated with the business). The Coinpany sold Nexvu in August 
2008. 

In September 2004, CGSl acquired 100% of Frontrunner Network Systems Corporation (Frontrunner) via a 
subsidiary merger. Frontmmer is known as an "interconnect" company, which installs and se~vices customer- 
premise voice, data, and video networks. During 2007, the Company determined Frontvnnner was not core to its 
telecom logistics model. The Company sold Frontrunner in February 2008. 

Dnring 2006, the Company acquired 20120, Magenta, CentrePath, and GCG. InNovember 2008, CGSI 
acquired all of the outstanding membership interests of GCD. See the Acquisitions note to the Company's 
consolidated fmancial statements for additional information. 



BUSINESS OVERVIEW FOR 2009 

CGSI and its management teain adopted a strategy ~ 1 2 0 0 9  by which it further integrated the assets of its 
subsidiary companies to create a suite of capabilities which management believes has never before been available 
from a single source telecoln information and logistics provider. These capabilities include: - Global market intelligence of telecoin supply and pricing data; 

. Automated quotation management; 

- Customized access network pricing; 

Powerful network optimization algorithms, tools and practices; 

Robust network engineering process and expertise; 

. World-class remote network management systems, processes, and expertise; and - Strategically deployed network aggregation pooling points. 

The successful execution of this strategy provides customers a suite of solutio~ls that individually or 
collectively will help thein address the challenges they face in managing the complex market for global networks. 
Significant customer contracts in both limes of business in 2009 demonstrate the acceptance by the inarket of the 
Company's telecom information and logistics model. For 2009, the Company provided services to a inajor customer 
that represented $9.7 million (15%) of total revenues. 

CGSI's goal is to becoine the leading global telecoln information and logistics company providing 
optimization and connectivity solutions to systems integrators, telecommunications companies, and enterprise 
customers. 

SERVICES 

Management believes organizing the Company and its offerings between Optimization Solutions and 
Coi~nectivity Solutions provide the greatest opportunity to deliver targeted solutions that maximize value to the 
customer while simultaneously maximizing revenue and margin opportunities for the Company. Customers may buy 
Optimization Solutions only, Connectivity Solutions only, or they may buy both. Management believes there are 
significant opportunities to leverage offerings from one line of business to drive demand for the solutions of the 
other line of business. Furthermore, the mix of offerings and their different characteristics (non-recurring and 
monthly recurring revenue streams) provide diversity of revenue and protect the Company froin being overly 
dependent or exposed by a single offering or line of business. 

Optimization Solutions 

The Optimization Business provides five offerings: 

Automated quotation management; 

- Customized access network pricing; 

Network optimization consulting; 

Network engineering services; and 
. Remote network management services (RMS). 



Automated quotation management software enables customers to use Global Capacity's CLM systeln to 
match customer demand against a global catalog of telecom supply and pricing data to generate an accurate, tariff- 
based quote for the selected services and locations. This automated process replaces the largely lnauual process most 
companies continue to rely on and dran~atically reduces the amount of t h e  it takes to generate an accurate quote, 
while increasing the accuracy of the quote. This serves as a baseime for the customer to obtain a competitive marltet 
price, which CLM supports through workflow management functionality. This results in a competitive sales 
advantage for our customers, while also reducing their operating costs. Automated quotation management software 
is sold as ail annual software license. 

Customized access network pricing software uses the CLM automated quotation management system as a 
baseline capability, but customizes the system to include customer specific information such as customer points of 
presence, negotiated I contracted rates, interconnect points, and business rules. This customization enables the 
custo~ner to quickly and accurately generate an automated price, using the customer's contracts, infrastructure, and 
business rules, dramatically improving the speed and responsiveness to customer pricing requests. This capability 
reduces the cost of generating a customer price quote, automating the ge~~eration of customized pricing at a fraction 
of the cost of generating the same price manually. Customized access network pricing software is sold as an annual 
software license. 

Network optimization consulting uses the CLM pricing functionality, coupled with powerful optimization 
algorithms, in a well-defmed methodology to work with clients to collect, cleanse, implement, and analyze networlc 
data - including inventory, cost, and design data - in order to produce a network optunization report that identifies 
opportunities to improve the efficiency and reduce the cost of complex global networks. Recom~nendations include: 
financial grooming, where costs are reduced through identification of overcharges; contractual strategies, includiu~g 
moving services to new tariff structures and novating existing network contracts to more favorable vehicles; and 
physical grooming, where networks are moved to more favorable suppliers, re-homed to different points of 
presence, or aggregated to achieve better cost points. The Company then employs its logistics capabilities to help 
customers implement and realize the identified savings. The optimization process typically identifies savings of 2- 
5% for fmancialgrooming and 15-40% for physical grooming. These savings can total many millions of dollars in 
large, colnplex network environments. The Company contracts for Optimization Consulting engagements on a base 
service fee plus contingent fee basis, where the Company is paid a non-recurring fee based upon a percentage of the 
savings achieved from the engagement. 

Engineering services help customers implement optimized network infrastructure through a suite of services 
that include the design, engineering, build out, testing and turn-up of complex networks. These services leverage 
well-developed processes, repeatable methodologies, and deep expertise of the Company to deliver targeted 

oa elnents are engagements. The Company has built or augmented hundreds of customer networks. These en, g 
delivered as non-recurring revenue on a statement of work (SOW) basis. 

Remote Management Services employ the Company's highly-integrated Operations Support Systems (OSS) 
and state of the art Network Operations Center (NOC) to deliver network monitoring and management of customer 
networks. This service can be delivered as a stand-alone service for networks not provided by us or it call be bundled 
as part of a complete network solution delivered via the Connectivity Solutions business unit. Remote Management 
Services are proactive, 7x24 monitoring and manageme~~t services that leverage automated fault and performance 
management systems, integrated trouble ticketing and reporting systems, and world-class network engineering and 
operations expertise to provide a premium level of service for a customer's most critical networks. Remote 
Management Services are contracted on a monthly recurring basis. 



Coilnectiviiy Solutions 

The Connectivity Solutions Business provides three offerings: 

- "One Marketplace" 

Network Novations 

Off-net Extension 

"One Marketplace," the Company's physical network trading platform, aggregates network capacity froin 
multiple suppliers at strategically deployed pooling points, using Global Capacity switching equipment to efficiently 
deploy capacity against market demand. "One Marketplace" reduces network costs for clients, while delivering 
gross margin more similar to facilities-based providers than to resellers. The Company is continuously expanding 
"One Marketplace" by installing additional aggregation points, and creating intercox~llections with suppliers 
(national, regional, and local) to expand the reach and increase the capacity of the platform. Increased client 
demand, as evidenced by the 160% growth experienced on the platform in 2009, enables the continued, profitable 
expansion of the platfonn. 

Global Capacity's Network Novation practice offers outsourced access network operations, including pricing, 
procurement, and provisioning and network management. These solutions deliver lower access network costs by 
aggregating customer demand, while also reducing client SG&A associated with managing access network 
operations solution. Global Capacity's network novation practice has developed proven processes to seamlessly 
assume the management of existing network contracts, freeing the client to focus on their core business, while 
reducing the overall cost of their access network. 

Off-net extension services enable Global Capacity to identify, price, procure, provision and support 
competitive off-net access services for large clients, providing access to a broad universe of providers with 
transparency and efficiency. Using the Company's pricing systems, we generate an automated, accurate price quote. 
We then manage that quote from initial pricing through ordering, procurement, provisioning, test and turn up, and 
operations hand-off, utilizing the Company's proprietary Circuit Lifecycle Manager (CLM) system, which manages 
the entire circuit lifecycle. Networks are then monitored and managed by our 7x24 Network Operations Center 
(NOC). By leveraging automated systems across the entire telecom supply chain, the Company is able to accelerate 
the delivery of an optimal network 

Significant progress in gaining customer acceptance of our offerings during 2009 underlies mmagement's 
belief that our technology, systems, and logistics capabilities make the Company's business offerings more efficient, 
faster, and less expensive for systems integrators, telecommunications companies, and enterprise customers to 
manage the telecom supply chain for their complex global networks. By purchasing our solutions to create market- 
pricing transparency aid improve the efficiency of the entire telecom supply chain, our customers are able to 
improve the responsiveness of sales, reduce operating expense, improve margins, and deliver better service. 



MARKETS AND CUSTOMERS 

The global market for access networks is estimated at over $200 billion annually and represents a significant 
percentage of the overall network cost that service providers and large systems integrators incur in delivering 
network solutioi~s to their global customers. The global access market is served by over 900 primary suppliei-s, none 
of whom has a ubiquitous footprint. The market is further confused by varying business rules, customs, and 
regulations in different regions of the world. These factors, coupled with the rapid pace oftechnology change and 
advancement, result in an inefficient, fragmented market where cost structures are unnecessarily high - creating 
margin pressure on service providers and systems integrators. Because there is no market transparency relative to the 
supply and price of networks globally, most telecommunication companies and systems integrators have a lengthy, 
manual, inefficient process to design and price global networks. This results in extended sales cycles, high operating 
costs, and inefficient procurement of networks. 

One of the fundamental challenges for corporations and other institutions with complex and/or geographically 
dispersed data communications networks is the number of service providers and pricing alternatives that must be 
pieced together in order to create an end-to-end data coilnectivity solution. Between any two locations, there are a 
varying number of service alternatives and we do not believe there is one single information source, other than our 
systems, that enables a buyer to determine the most cost-effective and technically sound alternative. Large 
multinational corporations are increasingly seeking to work with fewer vendors and a single network provider that 
they can look to for provisioning end-to-end network solutions fits that design. Additionally, service providers, 
particularly in regions where facilities-based competition has been introduced, actively market their services with 
price as the prunary differentiator and nelworlc reach being the prunary limiting factor. This price-based competition 
has stressed already challeilged gross margins and, as a result, service providers are actively seeking means to 
reduce the costs associated with network quotation management and off-network procurement. 

Beyond the telecommunication service providers, expanding enterprises, multi-national corporations, 
information service providers, and systems integrators are deploying and managing private network-based solutions 
that provide seamless connections in support of the ever-increasing demand for business continuity, disaster 
recovely, regulatory compliance, and collaboration capabilities. These private networks can rival the connections of 
network service providers. Procuring these networks is achieved utilizing negotiated pricing through a few "trusted" 
providers or via an expensive and often deficient bidding solicitation process. Because telecommunications is not 
the primary lime of business for these private network operators, but rather a facilitator to their end business goals, 
inefficiencies in the procurement process result in most companies paying more than they should for connectivity. In 
a competitive environment, such a drain on profitability can be significant. 

This confusion is increased by global deregulation, physical fragmentation of the network layer - whether 
copper, fiber, coaxial cable, or wireless spectrums - and geographic fragmentation. Due to fmancial and operational 
constraints, no one company can provide a ubiquitous global network. Competing entities therefore buy and sell 
from each other to extend their network reach and meet customer demands, which frequently extend globally outside 
their networks. Commonly, this buying and selling is done with little efficiency or transparency on an individual 
transaction basis or under the auspices of a supply agreement (often called a Master Services Agreement) negotiated 
at arm's-length between the principal parties. The absence of a global benchmarking source for regional, market- 
based pricing further impairs the ability to manage costs. 

This market environment appears ideal for an information-driven logistics model focused on minimizing the 
confusion and inefficiency that plagues the telecom market. The Company believes that it lras such a business model 
and operating capability, as well as a management team experienced in executing such an information-leveraged and 
technology-leveraged approach. 

We have assembled a vast global knowledgebase of critical information with respect to tariffs, competitive 
pricing, physical locations of facilities, and carriers connected to such buildings and nearby points of presence. We 
also have combined this information with sophisticated software tools and algorithms to enable us to often obtain 
automated "best of breed" connectivity solutions in seconds, rather than weeks or months. This ability to automate 
the "supply chain" of connectivity provides the Compar~y with a competitive advantage. This process also requires 



colltinuous refreshing, updating, and validation of data and is therefore a continually evolving process to stay current 
with changing information and new ii~fonnation. This requirement to constantly acquire and manage new and 
updated data sets, combined with the Company's investment in systems, tools, and processes, provides the basis for 
the Company's unique positioning as a telecom logistics company. 

The Company believes its investment in market intelligence and efficiency tools, combined with the robust 
processes and deep expertise of its staff, make it uniquely positioned to capitalize on this market opportunity with its 
unique, telecom logistics business model. 

SALES AND MARKETING 

Optimization Solutions 

Target Markets. Optimization Solutio~~s are targeted at global, national, and regional telecommunications 
carriers, systems integrators, and enterprise customers with large, complex global network requirements. 

Sales Approach. We have an international sales team that uses a consultative approach to sell Optimization 
Solutions to a fmancial buyer highly placed within our target customers. We employ a combination of diiect and 
charnel sales to maximize market penetration and coverage and we offer limited scope "pilot" engagements to 
quickly demonstrate the value of the solution. We then use a high-touch, relationship-based approach to extend and 
expand our pilot engagements into more meaningful engagements that provide a steady stream of revenue and 
margin for the Company. 

Connectivitv Solutions 

Target Markets. Connectivity Solutions are targeted at ente~prise, system integrator, and telecommunications 
companies seeking a simplified, tur&ey network connectivity solution. 

Sales Approach. We have an international sales team that employs a combination of direct and channel sales 
to maximize market penetration and coverage. The sales team is tasked with identifying and closing new business, 
which is then transitioned to account managers to maintain the ongoing relationship, creating additional revenue and 
margin from the account. The sales teams work closely with the carrier management teams to insure the most robust, 
cost effective solutions are sold and delivered. 

Management believes that the combination of capabilities and solutions the Company has integrated and 
organized into the Optimization Solutions business and the Connectivity Solutions business is unique in the 
marketplace. However, there are competitors in the market for some of the individual snlutio~~s that the Company 
brings to market. 

Optimization Solutions 

Optimization Consulting: There are a number of consulting f m s  that purport to offer network optimizatioi~ 
services. Most of these, however, are focused on a specific area of network optimization - typically overcharge 
analysis. This narrow focus misses the largest opportunity to identify and implement network savings available from 
financial and physical grooming. Furthennore, Management is not aware of any other company that owns or deploys 
a database of global supply and pricing data along with proprietary network optimization tools to deliver an 
automated network optimization solution. 



Automated Pricing Software: Management is not aware of any other company that has an automated pricing 
system that leverages a similar global base of supply and pricing data along with robust pricing algorithns. The 
prunary competition that we encounter is the legacy pricing system and related processes that are entrenched in 
existing suppliers. 

Remote Management Services and Professional Services: There is a wide range of telecominunications 
carriers, hardware manufacturers, and services fums that offer NOC services and network i~npleinentation services. 
Management believes that the unusually high degree of integration and automation used in the delivery of the 
Company's NOC services is a competitive differentiator in the marketplace. Further, the tight integration of the 
nsiw.)rh n~~na$e~nertt  s) src.~ns !r ith [he Company', cmique pricins and prsvisic~nili~ syjrcms and rccln~ologi:i in31:e 
~l:cie solutio!is \ t ry  valuable in [he hi:l..l) inregrated servicc deli\ery inudel eoiplo)ed b! (jlob:ll Capacit) 

Coi~nectivitv Solutions 

The marketplace for coiulectivity solutions is highly competitive, includmg Facility-based Carriers, Virtual 
Network Operators (VNOs), and Systems Integrators. Despite this, the Company does provide services to cai~iers 
and VNOs and at times will collaborate with our competition to provide a seamless solution for their end users. 

Some examples of competition from the three sectors are the following: 

Facility-based Carriers: AT&T, Verizon, Sprint, and Level 3 - VNOs: Virtela; Global Telecommunications and Technology of America 

Systems Integrators: IBM 

RESEARCH AND DEVELOPMENT 

Research and development includes the cost of developers and system engineers, outside contractors, and 
overhead costs while developing our offerings. These costs are not directly borne by customers, but rather are 
inherently built into the pricing of our services to our customers. The Company did not incur any significant 
research and development costs during 2009 or 2008. Nevertheless, considerable progress was made in developing 
the Company Portal and Circuit Lifecycle Manager, key elements of our offerings moving folward. 

PATENTS AND PROPRIETARY TECHNOLOGY 

The Company does not currently hold any patents related to its pricing portal and database and related 
proprietary software code and relies on trade secrets and copyright laws for its protection. 



At December 3 1,2009, we had a total of 76 employees who were einployed in the followillg m a s :  product 
development, quality assurance, product marketing, management, and sales. This compares to a total of 106 at 
December 3 1,2008. We depend on our ability to attract, retain, integrate, and motivate higbly-qualified sales, 
technical, and manageinelit personnel - for whom competitioil is intense. After the sale of Frontrunner in February 
2008, our headcount was reduced to 65. Our beadcount was increased to 106 as of December 3 1,2008 with the 
acquisition of GCD. Due lo tbc market downturn in 2009, we reduced our headcount to 76. We do not anticipate that 
this number will increase significantly in the near future. We believe all relations with our employees are 
satisfactory. Our employees are not covered by a collective bargaining agreement and are considered fkll-time. 

GEOGRAPHIC INFORMATION 

Financial information about geographic areas is incorporated by reference from the Notes to our Consolidated 
Financial Statements included elsewhere in this Form 10-K. 

AVAILABLE INFORMATION 

Our Web site is bttp://www.globalcapacity.com. We have made available through our Web site, free of 
charge, our annual report on Form 10-K, quarterly reports on Foim 10-Q, current reports on Fonn 8-K, and 
amendments to those reports, as soon as reasonably practicable after we electronically file such materials with, or 
furnish them to, the Securities and Exchange Commission (SEC). In addition, they are available directly on the 
SEC's website at http://www.sec.eov. 



EXHIBIT D 

FINANCIAL INFORMATION 



Financial Statenle~its 
(unaudited) 

GC Pivotal, LLC 
(a DeIaware Liinited Liability Conipaliy) 

February 14, 201 1 



GC Pivotal, LLC 
(a Delaware Li~lited Liability Company) 

Balance Sheet 
(unaudited) 

February 14,201 1 

Assets 
Cash 

Liabilities and members' capital 
Acco~u~ts payable 

Members' capital 



GC Pivotal, LLC 
(a Delaware Limited Liability Compmy) 

Statement of Operations 
(unaudited) 

For tlie Period Ended February 14,201 1 

Revenues and (expenses) 
General arid administrative 

Net loss 



GC Pivotal, LLC 
(a Delaware Limited Liability Coinpany) 

Statement of Members' Capital 
(unaudited) 

For the Period Ended February 14,201 1 

Pivotal Global 

Member's capital, January 1, 201 1 
Contributioi~s 
Net loss (1) 
Members' capital, Febr~iaiy 14, 201 1 

Capacity, LLC 
$ - 

(1) Net loss allocated to the members is based on estimates and will be finalized 
after review by the Coinpany's tax advisors. 



EXHIBIT E 

BANKRUPTCY ORDER 



IN THE UNITED STATES BANKRUPTCY COURT 
FOR THE DISTRICT OF DELAWARE 

In re: 1 Chapter 11 
1 (Jointly Administered) 

GLOBAL CAPACITY HOLDCO, ) 
LLC, ) Case No. 10-12302 ( P W  
et al:' -- 

Debtors. 
j 
) Re: Docket No. 171,288,292,305,316,325,369 
1 and 561 

ORDER APPROVING (1) BID OF PIVOTAL GLOBAL CAPACITY, LLC OR 
SUBSIDIARY AS THE HIGHEST AND BEST SALE QUALIFYING BID FOR THE 
PURCHASE OF SUBSTANTIALLY ALL OF DEBTORS' ASSETS UNDER AND IN 

CONJUNCTION WITH ITS PLAN OF REORGANIZATION; AND (2) . . 
CONSUMMATION OF THE SALE TRANSACTION WITH 

PIVOTAL GLOBAL CAPACITY, LLC OR ITS SUBSIDIARY, GC PIVOTAL, LLC 

On August 11, 2010, Global Capacity Holdco, LLC and the other above-captioned 

debtors in possession (collectively, the "~ebtors"}~ filed and served a motion for entry of an 

order approving bidding procedures in connection with the saie of substantially all of the 

Debtors' assets (the "Sate"), approving procedures relating to assumption and assignment of 

executory contracts and unexpired leases, approving stalking horse bid protections, approving 

the form and manner of notice of a sale hearing, and for entry of an order approving and 

authorizing the sale of substantially all of the Debtors' assets free and clear of liens, claims, 

interests and encumbrances and authorizing the assumption and assignment of executory 

contracts and unexpired leases as part of the sale [DE 11 5, 1421 (the "Sale Motion"). The Sale 

' The Debtors in these cases, along with their case numbers, addresses, and the last four digits of each Debtor's 
federal tax identification number, are: Global Capacity Holdco, LLC, 200 S. Wacker Drive, Suite 1650, Chicago, IL 
60606 (10-12302)(8858); Global Capacity Group, Inc., 730 North Post OakRoad, Houston, TX 77024 (10- 
12303)(0073); 20120 Technologies, Inc., 200 South Wacker, Suite 1650, Chicago, IL 60606 (10-12304)(5612); 
Centrepath, Inc., 275 Winter Street, Waltham, MA 02451 (10-12305)(9034); Capital Growth Systems, Iuc., 200 
South Wacker Drive, Suite 1650, Chicago, IL 60606 (10-12306)(3505); Global Capacity Direct, LLC (flWa Vanco 
Direct USA, LLC), 200 South Wacker Drive, Suite 1650, Chicago, IL 60606 (10-12307)(1970); FNS 2007, Inc. 
(Wa Frontrunner Network Systems, Cop.), 200 South Wacker Drive, Suite 1650, Chicago, IL 60606 (10- 
12308)(7892); Nexvu Technologies, LLC, 200 South Wacker Drive, Suite 1650, Chicago, IL 60606 (10-12309) 
(4626); and 20120 Teclmologies I, LLC, 200 South Wacker Drive, Suite 1650, Cllicago, IL 60606 (10-12310)(5514). 
2 All capitalized terms not defined herein have the meaning in the documents referenced thereby, including the 
Modified Pivotal APA and the Bidding Procedures. 



Motion was filed in conjunction with the Joint Chapter 1 I Plan of Reorganization for Global 

Capacity Holdco, LLC and Its FiIed Affiliates Dated as of August I I, 2010 [DE 1131 (the 

"Plan"), which provided for Plan funding through the Sale. 

On August 24,2010, the Court entered an order approving sale and contract assumption 

and assignment procedures (as amended thereafter, the "Bidding Procedures"), scheduling an 

auction (the "Auction") for October 14,2010 and a sale approval hearing (the "Sale Hearings') 

for October 19,2010, and granting related relief (the "Sale Procedures Order") [DE 1711. The 

Debtors filed a Notice of Proposed Asset Purchase Agreement with Stalking Horse Bidder on 

October 1,2010 [DE 2881, which was served that day on all required parties [DE 3061, then filed 

a Notice of Termination of Stalking HorseBidder Status of Global Acquisition NewCo Corp. 

("GC Newco"), Modification of Bidding Procedures and Revised Asset Purchase Agreement on 

October 4,2010 [DE 2921, which was served that day on all Required Parties [DE 3071, to which 

GC Newco objected [DE 3001 ("GC Newco Objection"). Further notices were filed with respect 

to Auction procedures and timing. [DE 305, 316,325, 3691, and timely served [DE 3 17,327, 

337, 3901. 

On November 8,2010, the Debtors filed a Motion to Approve Debtors' Selection of the 

Bid of Pivotal Global Capacity LLC ("Pivotal GC") as the Qualifying Bid for the Purchase of 

Substantially all of the Debtors' Assets Under or in Conjunction with its Plan of Reorganization 

and Consummation of the Sale Transaction with Pivotal Global Capacity LLC [DE 3921 (the 

"Pivotal GC Bid Motion"). Objections to the Pivotal GC Bid Motion were filed by Universal 

Service Administrative Company ("USAC") [DE 4141, supplementing prior objections [DE 136, 

31 01, with an additional supplemental objection by USAC on January 24,201 1 [DE 5923 

(collectively, "USAC Objection"), by the Prepetition Debenture Holders, Tranche B DIP 

Lenders and Stalking Horse Bidder [DE 4191 ("Debenture Holders Objection"), in which Global 

Telecom & Technology joined [DE 4201 ( " G P  Joinder"), and by Capstone Investments [DE 

4291, supplemented on January 24,201 1 [DE 5881 ("Capstone Objection"). On January 24, 

201 1, an Opposition and Reservation of Rights was filed by Vanco US, LLC [DE $831 ("Vanco 



Objection"). Objections to Cure Amounts were also filed, as described below. A hearing was 

commenced on November 8,2010, and continued on November 19,2010. On December 2, 

2010, the Debtors filed a Notice of Withdrawal of the Pivotal Bid Motion [DE 4791 after the 

deadline for Court approval of the Pivotal Bid Motion expired. 

The Debtors filed a Motion to Approve Modified Asset Purchase Agreement of Pivotal 

Global Capacity LLC ("Pivotal GC") for the Acquisition of the Debtors' Assets Under or in 

Conjunction with its Plan of Reorganization, Consummation of a Transaction with Pivotal GC 

and Assumption and Assignment of Mission Critical Vendor Contracts ("Motion") January 12, 

201 1 [DE ] (the "Pivotal GC SaleMotion"). In conjunction with the Pivotal GC Sale Motion, 

the Debtors filed a Notice of Nan-Material Plan Modifications and Modified Pivotal APA, and 

Classes 1-5 Vote for Plan as Modified on January 12,201 1 [DE 5601 (the "Modification Notice" 

and attached "Modified Pivotal APA" and "Modified Plan"). The Debtors also filed the Plan 

Supplement required by the Plan, attaching the Wind Down Budget, on January 12,201 1 [DE ] 

(the "Plan Supplement"). The Debtors also filed a Motion for Order Under 11 U.S.C. $8 105, 

363,364(~)(1) & (2), and 364(e), Fed. R. Bank. P. 2002,4001, and 9014: Authorizing Debtors 

to Obtain Increased Postpetition Sale Closing Financing on Superpriority and Secured Basis, and 

Authorizing the Use of Cash Collateral on January 12,201 1 [DE ] (the "Sale Facility Motion"). 

The Pivotal GC Sale Motion, Plan Supplement, Plan Modification Notice and the Sale Facility 

Motion were timely served on all parties in interest, including all shareholders of record in the 

Debtors [DE 5751 A Second Notice of Non-Material Modifications to Amended Plan and 

Modified Pivotal APA was filed and served on January 21,201 1 [DE 579,6001 ("Second 

Modification Notice"). 

A hearing on the Pivotal GC Sale Motion, the Sale and Plan Confirmation and the Sale 

Facility Motion was held on January 26,201 1 ("Sale/Confirmation Hearing"), with appearances 

as noted on the record at the Sale/Contirmation Hearing. In accordance with the Bidding 

Procedures and the Sale-selated provisions in the Plan, and the Court having considered the 

filings listed above, arguments, evidence, and representations made at the SaleIConfirmation 



Iiearing, and having considered the other matters submitted to the Court in connection with the 

approval of the Sale, and good cause appearing, 

THE COURT FINDS AND CONCLUDES AS FOLLOWS: 

A. The Court has jurisdiction to consider the Sale Motion and Pivotal GC 

Sale Motion in accordance with 28 U.S.C. $ 5  157 and 1334. The Sale Motion and Pivotal GC 

Sale Motion constitute core proceedings pursuant to 28 U.S.C. $8 157(b)(2)(A), (N), and (0), 

and venue before this Court is proper pursuant to 28 U.S.C. $8 1408 and 1409. 

B. The Debtors served the notices required by the Sale Procedures Order on 

August 30,2010 on the parties required by and in accordance with the terms and conditions of 

the Sale Procedures Order, i.e. (i) the U.S. Trustee; (ii) the members of and counsel to the 

Committee; (iii) the DIP Lenders (as defined in that certain Final Order Granting Emergency 

Motion for Order Under 11 U.S.C. $5 105,363,364(~)(1) & (2), and 364(e), Fed. R. Bankr. P. 

2002,4001, and 9014, and the Court's General Orders on Complex Chapter 11 Cases: (I) 

Authorizing Debtors to Obtain Postpetition Financing on Superpriority and Secured Basis, (11) 

Permitting the Use of Cash Collateral, and (111) Granting Final Relief [DK 1251 the "Final DIP 

Order")); (iv) counsel to the agent for the DIP Lenders; (v) the Debtors' Pre-Petition Debenture 

Holders; (vi) the attorneys general for each of the States in which the Debtors conduct 

operations; (vii) all taxing authorities having jurisdiction over any of the Purchased Assets, 

including the Internal Revenue Service; (viii) all parties that have requested or that are required 

to receive notice pursuant to Bankruptcy Rule 2002; (ix) ally parties who have expressed a 

written interest in the Purchased Assets; (x) parties who are known or reasonably believed to 

have asserted any lien, encumbrance, claim or other interest in the Purchased Assets; and (xi) all 

governmental agencies that are an interested party with respect to the Sale and transactions 

proposed thereunder, with notices regarding assumption and assignment of executory contracts 

and unexpired leases also served on all counter-parties to such contracts and leases (the 

"Required Parties") and as reflected in the Certificates of Service filed with this Court on 

September 4,2010 [DE 2081. Further notices with respect to the Auction and Sale and Pivotal 



GC Sale Motion and Modification Notice, and Second Modification Notice were timely served 

as set forth above. 

C. Mission Critical Vendors and other parties to contracts, executory 

contracts and leases were notified on August 31,2010 of procedures to be followed in 

connection with the assumption and assignment to the Court-approved buyer in conjunction with 

the Sale, including objections to cure amounts and terms to be set forth on a Cure Schedule [DE 

2181 (the "Cure Motion"). On September 15,2010, the Debtors served theNotice of Filing of 

Cure Schedule Incident to the Debtors' Sale Motion, the Cure Scheduled and Notice of Debtors' 

Procedures with Respect to Assumption and/or Assignment of Certain Executory Contracts and 

Leases and the Establishment of Cure Costs and Payments Associated Tberewith, [DE 21 8, DE 

2241. On October 18,201 0 of an amended deadline for objections of October 25,201 0 was 

noticed [DE 325,3371. On October 31,2010, the Debtor filed the Notice of Debtors' 

Designation of Successful Bidder in Conjunction with Reorganization Plan, Rescheduled Sale 

Hearing, and Assumption and Assignment of Contracts, Executory Contracts and Unexpired 

Leases and Objection Deadline [DE 3691 ("Cure Schedule"), and timely served it on all counter- 

parties to contracts, executory contracts and unexpired leases proposed to be assumed and 

assigned to Pivotal GC [DE 3901. 

D. Objections or reservations of rights with respect to the Cure Motion were 

filed by ColoSpace, Inc. [DE 2681, ITS Communications, Inc. [DE 269,3341, Level 3 

Communications, LLC and its affiliates [DE 2701, Qwest Communications Company LLC and 

Qwest Corporation, as supplemented [DE 2731, Hobbs Brook Management LLC and 265 Winter 

LLC, as supplemented [DE 274,384,5861, Verizon Communications, Inc., as supplemented [DE 

276,416, 5811, AboveNet Communications, Inc. [DE 2771, Orbitz, LLC [DE 2781, Oracle 

America, Inc., as supplemented [DE 279,415,5851, AT&T Corp., as supplemented [DE 281, 

58.91, and BCE Nexxia Corporation [DE 2821 (collectively, "Cure Amount Objections"). 

Objections to the Cure Schedule were filed by Verizon Communications, Inc. [DE 4161, 



AboveNet Communications, kc .  [DE 375,4021, Oracle America, Inc. [DE 4151, and AT&T 

Corp. [DE 387) (collectively, "Cure Schedule Objections"). 

E. Good and suEcient notice of the Bidding Procedures, as amended; the 

Sale Motion; Auction; the Sale Hearing; the Pivotal GC Bid Motion, Pivotal GC PlanISale 

Motion and Plan provisions concerning the Sale have been given so as to provide all creditors 

and parties in interest entitled to notice with such notice and such opportunity for hearing as is 

appropriate under the facts and circumstances of this bankruptcy case within the meaning of 

section 102(1) of the Bankruptcy Code and as required by 11 U.S.C. 5 363(b)(1), and Fed. R. 

Bank. P. 2002(a)(2), (c)(l), and (k), and 6004(a) and (c), and no additional or further notice is 

required for entry of this Order. 

F. Pivotal GC has acquired the Interests and Claims held by the Debenture 

Holders and DIP Lenders, and has withdrawn the Debenture Holders Objection, GC Newco 

Objection, and the Stalking Horse Bid, and withdrawn the support of the DebentureHolders and 

Tranche B DIP Lenders for a sale to Global Telecom & Technology, Inc. ("GTT"). The GTT 

Joinder has no effect upon withdrawal of the Debenture Holders Objection. 

G. Pivotal GC has requested authority to transfer the Purchased Assets 

immediately upon acquisition to its wholly-owned subsidiary, GC Pivotal, LLC, an Arizona 

limited liability company ("GC Pivotal" and, unless separately referenced hereafter, included 

within the defined term "Pivotal GC"), which has already received certain regulatory approvals 

to conduct business in locations where the Debtors operate, reducing the time period required for 

obtaining all regulatory approvals required for Closing. 

H. The USAC Objection to treatment of its administrative expense claim is 

resolved as follows: Subject to, and without waiver or limitation of, the Debtors' and Pivotal 

GC's and/or Reorganized Debtors' rights to dispute invoiced amounts in the ordinary course, 

which the parties will work in good faith to resolve, and with existing contract remedies if they 

are unable to resolve any such dispute, 



1. Debtors shall continue to pay USF obligations3 incurred post- 

petition but prior to the Sale Closing when invoiced and due in the ordinary 

course. Within 10 days of the Sale Closing, the Debtors shall pay to USAC any 

and all invoiced and unpaid USF Obligations which arose on or after the Petition 

Date through the date of the Closing; 

2. Debtors shall treat USAC's pre-petition claim for unpaid USF 

Obligations with other unsecured claims under Debtors' Plan. 

3. All USF Obligations invoiced by USAC prior to the Sale Closing 

which arise as a result of Annual True-Ups will be allocated between pre-petition 

and post-petition periods; the pre-petition portion of any such USF Obligations 

arising as a result of Annual True-Ups will be included in the USAC unsecured 

claim, and the portion allocated to the post-petition period will be paid by the 

Debtors when due. 

4. The Buyer shall pay when due any and all post-Closing USF 

Obligations as invoiced by USAC including, without limitation: 

a. all USF Obligations invoiced by USAC on or after the date 

of the Closing; 

b. all USF Obligations invoiced by USAC after the date of the 

Closing which may arise as a result of the Annual Tme-Ups, 

regardless of the revenue period covered, provided that only the 

portion of USF Obligations determined by Annual True-Ups 

allocated to the post-petition period will be paid, while the portion 

due pre-petition will be included in the USAC unsecured claim; 

and 

USF Obligations, Annual True-Ups and Annual Revenue Reports have the meanings ascribed thereto in the USAC 
Limited Objection. 

7 2278059.14 



c. all USF Obligations invoiced by USAC after the Closing 

which arise as a result of revised or amended Annual Revenue 

Reports submitted by or on behalf of the Debtors, regardless of the 

revenue period covered, provided that only the portion of USF 

Obligations determined by revised or amended Annual Revenue 

Reports allocated to the postpetition period will be paid, while the 

portion due prepetition will be included in the USAC unsecured 

claim. 

5. In the event that any Annual True-Up conducted by USAC after 

the date of the Closing results in the issuance of credits toward USF Obligations, 

the Buyer shall be entitled to the full value of those credits, regardless of the 

revenue period covered (except that USAC shall first apply any such credits to its 

outstanding pre-petition or post-petition claims, if any, as applicable); 

6 .  In the event that the Buyer, the Debtors, or any entity on the 

Debtors' behalf timely submits a revised or amended Annual Revenue Report that 

results in the issuance of credits toward USF Obligations, the Buyer shall be 

entitled to the full value of those credits regardless of the revenue period covered 

by that revised or amended Annual Revenue Report (except that USAC shall first 

apply any such credits to its outstanding pre-petition or post-petition claims, if 

any, as applicable); 

7. The Debtors shall timely submit all Quarterly and Annual Revenue 

Reports which become due on or before the date of the Closing; 

8. The Buyer shall timely submit all Quarterly and Annual Revenue 

Reports that become due after the date of the Closing and, if those Annual 

Revenue Reports cover revenue periods prior to the Closing date, the Buyer shall 

include the Debtors' pre-Closing revenues; and 



9. Nothing in this Sale Order or in connection with the Sale shall 

prohibit, alter or limit USAC's rights to (i) audit the Debtors' reported contributor 

revenues, including with respect to pre-sale and pre-petition periods, (ii) assess 

and invoice any USF Obligations resulting from any such audit, and (iii) pursue 

all ofUSAC's rights related to any such audit including, without limitation, 

amending previously filed claims against the Debtors. 

10. Notwithstanding the Administrative Bar Date in the Plan, nothing 

herein shall be deemed to limit or restrict USAC's right to amend or supplement 

its administrative claim and USAC shall have the right to amend or supplement its 

administrative claim in the event that (1) the Debtors or the Buyer submits 

upwardly revised revenue to USAC and/or (ii) USAC determines through audit or 

otherwise that the Debtors' revenue must be upwardly revised. 

The USAC Objection to the Sale is overruled in all other respects, as the remainder of the USAC 

Objection concerns Plan confirmation issues, 

Administrative Expenses as finally approved or agreed upon by the claimants, the Court 

ovemles the Capstone Objection to the Sale, as it is a Plan confirmation objection. 

3. The Vanco Objection is overruled insofar as it seeks a Cure payment, 

since the Vanco contract is being rejected under the Modified Pivotal APA. Insofar as Vanco 

asserts that the amount for Mission Critical Vendors must be increased to cover Vanco's 

constructive trust claim, on the Closing Date, Pivotal GC will set aside $1,085,535.78 to satisfy 

Vanco's claim as a Mission Critical Vendor claim only if Vanco wins its constructive trust 

litigation, in accordance with the October 8,2010 stipulated order [Adv. Pro. 10-53164 DE 111, 

which funds shall be owned by Pivotal GC and not be property of the Debtors' estates, and shall 

be held in a segregated account pending further order of the Court. Such amount shall not be set 

aside if Vanco loses its constructive trust litigation before the Closing Date. 



K. The Debtors extensively marketed the Sale Assets in good faith, and the 

Debtors' investment bankers sought equity or debt financing to support the Stalking Horse Bid. 

L. By the deadline for submitting bids in the Bidding Procedures, (1) GC 

Newco, initially designated as the Stalking Horse Bidder, was a Qualified Bidder; (2) Pivotal GC 

submitted a bid (as amended, the "Pivotal GC Bid") with attached form of Asset Purchase 

Agreement, evidence of financial ability to close, and all other documents required to be a 

Qualified Bidder; and (3) GTT also submitted a bid without a form of Asset Purchase Agreement 

or schedules and without evidence of financial ability to close. The Debtors notified GC Newco, 

Pivotal GC, GTT and other required parties on October 20,2010 that Pivotal GC was determined 

to be the lead bidder. 

M. On October 21,2010, the Debtors commenced the Auction over the 

objection of GC Newco. During the Auction, G'IT submitted an additional bid, a form of Asset 

Purchase Agreement (without schedules), and certain evidence related to its financial ability to 

close. The Auction was continued to October 25, 2010 to allow all parties in interest to evaluate 

the additional GTT documents. 

& 
N. On October 25,2010, the Auction continued. GTT and GC Newco 

submitted a combined bid. Pivotal GC submitted an amendment to the Pivotal GC Bid. On 

October 26,2010, Pivotal GC provided the Debtors with a formal, written amendment to the 

Pivotal GC Bid. On October 26,2010, the Debtors considered and evaluated the bids, and 

determined that Pivotal GC was the Successful Bidder. 

0. The Debtors selected the Pivotal GC as the Successful Bidder based upon 

criteria that included, without limitation, the following: 

I .  The bid was structured in such a fashion that could confirm a plan; 

2. The documentation provided by Pivotal relative to financial ability 

to close had the least risk of default; 

3. the offer was a highest and best offer for the greatest number of 

classes of creditors; and 



4. the indication kom one of the largest Mission Critical Vendor was 

that Pivotal was the purchaser of choice. 

P. The Pivotal GC Bid was withdrawn when it was not approved by the 

deadline set forth in the Pivotal GC Bid. However, the Debtors have sought approval of the 

Modified Pivotal APA which is substantially similar to the Pivotal GC Bid, with modifications 

described in the Pivotal GC Sale Motion and Plan Modification Notice. 

Q. Based on the record presented, the Debtors have exercised sound and 

considered business judgment in deciding that the Modified Pivotal APA is the best and highest 

bid susceptible of plan confirmation to acquire the Purchased Assets. Based upon such evidence, 

the Court finds that it is in the bast interests of the Debtors and the Debtors' estates: (1) to 

consummate the Sale to Pivotal GC in accordance with the Modified Pivotal APA; and (2) to 

assume and assign to Pivotal GC the Assumed Liabilities, as set forth on the Schedules to the 

Modified Pivotal APA. 

R. The Modified Pivotal APA and all schedules and exhibits thereto fully 

complied with dl of the requirements set forth in the Bidding Procedures, as modified, and the 

Plan provisions regarding the Sale. The Contracts and the Real Property Leases defined in the 

Modified Pivotal M A  are agreements or are executory contracts and unexpired leases within the 

meaning of Bankruptcy Code section 365. The Sale and the assumption and assignment of the 

Contracts and Real Property Leases and Assumed Liabilities to Pivotal GC are approved and 

authorized under the Bankruptcy Code, including Sections 105,363,365 and 1123 of the 

Bankruptcy Code. 

S. In connection with the Pivotal GC Bid, Pivotal GC submitted sufficient 

and satisfactory written evidence that Pivotal GC has the financial wherewithal to close the Sale 

and to satisfy Cure obligations and Assumed Liabilities when such obligations become due for 

the purpose of demonstrating feasibility (as required by Bankruptcy Code section 1129(a)(l I)), 

adequate assurance of future performance with respect to the Assumed Liabilities (as required by 

section 365) under the Plan and in compliance with the Sale Procedures Order. 



T. Schedule 2.3(c) to the Modified Pivotal APA and the subparagraphs below 

set forth the Debtors' proposed payments and payment terms, if any, that are required pursuant to 

sections 365(b)(l)(A) and 365(b)(l)(B) of the Bankruptcy Code and the satisfaction of Claims of 

Mission Critical Vendors that are not executory contracts and unexpired leases (collectively, the 

"Cure"), all of which are included in the Debtors' assumption and assignment of the Assumed 

Liabilities (the "Agreed Cures"). The Agreed Cures set forth the amounts and Cure terms 

reflected in the Cure Schedule, and amounts and terms agreed to by the holders of Cure Schedule 

Objections, as set forth in the Pivotal GC Sale Motion, except as set forth in the following 

subparagraphs. Other than as set forth in the Pivotal APA Schedule 2.3(c) and the subparagraphs 

below, or separate order of the Court, no other Cure amounts are due or need be satisfied in order 

for the Debtors to assume, and assign to Pivotal GC the Assumed Liabilities. The Assumed 

Liabilities include, and Pivotal GC shall pay current accrued and unbilled obligations under 

assumed Contracts and Real Property Leases when invoiced and due post-Closing in the ordinary 

course. 

1. Level 3 Communications, LLC and its affiliates: The Debtors will 

pay $805,794.88 to satisfy all pre-petition undisputed amounts, of which 

$252,458.21 will be in the form of application of the adequate assurance deposit. 

held by Level 3 against the total amounts due, with the net due in cash on the 

Closing DateIPlan Effective Date. Level 3 will receive and Pivotal GC will 

maintain an adequate assurance deposit going forward of $134,548 (one month 

current MRC). 

2. Qwest Communications Company, LLC fikla Qwest 

Communications Corporation and Qwest Corporation: Qwest's objection is 

resolved pursuant to a separate stipulation with Qwest. 

3. Verizon Communications, Inc. and its subsidiaries: Verizon 

Communications, Inc. and its subsidiaries: Debtors will pay $1,663,157.91 to 

satisfy all pre-petition undisputed amounts, satisfied in part by applying the 



unused portion ofthe $603,285.88 adequate assurance deposit held by Verizon 

against the total amounts due, with the net due in cash on the Closing Date/ Plan 

Effective Date. To ensure proper application, the Debtors will tender the cure 

amount through Verizon's counsel and not through the payment lockbox. The 

Cemer escrow agreement will be maintained, as requested. Debtors and Pivotal 

GC will separately reach an agreement with Verizon on the requirements for 

future deposits andfor minimal cash balances, given the structure, backing and 

health of the new company. Debtors have reached an agreement with Verizon on 

the offset of any pre-petition amounts owed by Verizon against Verizon's 

prepetition non-cure Claim. Per the stipulation between the parties, Verizon may, 

without further court order or relief from stay, immediately offset the pre-petition 

amounts owed by Verizon against Verizon's prepetition non-cure Claim. Verizon 

shall amend its proof of claim to reflect the results of any offset and to fUrther 

reflect the payment of cure amounts ordered herein. 

4. AT&T Corp. and its affiliates: Debtors will pay $4,489,000 to 

meet AT&T cure obligations, which shall be satisfied in part by applying the 

$1,021,006.42 adequate assurance deposit held by AT&T against the total 

amounts due, with the net due in cash on the Closing Datel Plan Effective Date. 

Debtors and Pivotal GC after Closing will keep the Cemer escrow agreement in 

place, as requested. 

5. AboveNet Communications, Inc. [DE 277, 375,4021: The Debtors 

are hereby authorized to assume and assign to the Purchaser, effective upon the 

payment of the cure amount set forth herein, that certain Master Products and 

Services Agreement by and between the Debtors and AboveNet Communications, 

Inc. ("AboveNet") and the supplements, order forms, exhibits and related 

agreements executed thereunder (collectively, the "AboveNet Contacts"). Within 

three (3) business days of the Closing, the Debtors and the Purchaser shall pay 



AboveNet the prepetition cure amount of $18,313.74 (the "Prepetition Cure 

Amount") by sending a check to AboveNet Communications, Inc., Attn: Thomas 

Kelly, 360 Hamilton Avenue, White Plains, NY 10601. The Prepetition Cure 

Amount is net of certain deposits in the amount of $1 1,733.77 paid by the Debtors 

to AboveNet, which AboveNet is hereby authorized to utilize in satisfaction of the 

balance of the prepetition cure amount. The Debtors and the Purchaser shall also 

pay AboveNet for any and all outstanding postpetition invoices issued under the 

AboveNet Contracts prior to Closing in the ordinary cause of busincss in 

compliance with the tenns of the outstanding invoices. In the event the Debtors 

and the Purchaser fail to timely do so, AboveNet may move this Court for 

enforcement of this Order and this Court retains jurisdiction to enforce this 

provision. 

6. Oracle America, Inc. [DE 279,4151: The Debtors have clarified 

with Oracle the specific agreement being assumed and assigned, i.e. Oracle 

service contract #4961155, which is current and has no pre-petition amounts due. 

The other Oracle service agreement will expire in the ordinary course prior to 

Closing. The On Demand contracts referenced in the Oracle Objection are not 

assumed, and are accordingly rejected as of the Closing Date. The licenses 

referenced in the Oracle Objection are held by Debtors, and will be assumcd and 

assigned at the Sale Closing. A list of the Oracle licenses so assumed and 

assigned is attached as Exhibit 1, and Schedule 2.l(c)(i) is deemed amended to 

include such list. 

U. The Cure Objections not addressed and satisfied through the foregoing 

treatment are resolved or ovemled as follows: 

1. ColoSpace [DE 2681: Schedule 2.3(c) includes the Cure Amount 

sought by ColoSpace. 



2. ITS Communications, Inc. [DE 269,3341: The Contract expired by 

its terms in accordance with a stipulated order [DE 1.561, mooting assumption and 

Cure objections. An ITS security deposit of $79,321.96 was erroneously listed on 

Schedule 2.l(d) as a Purchased Asset. ITS may retain and apply such security 

deposit to its prepetition Claim after ITS and the Debtors reconcile the Claim 

amount and security deposit amount. 

3. 265 Winter LLC and Hobbs Brook Management LLC [DE 274, 

3841: The objection will be resolved pursuant to a separate stipulation and order. 

4. Orbitz, LLC [DE 2781: Contract rejected, as shown on Schedule 

2.l(c)(ii), which does not include Orbitz, mooting assumption Cure objections. 

5. BCE Nexxia[DE 282,6021: The assumption and assignment 

objection will be separately addressed in conjunction with resolution of Debtors' 

motion to assume and assign this Contract [DE 4381 

V. The evidence on record regarding the ability of Pivotal GC to pay the 

Purchase Price and to h d  the operating expenses of the Debtors' business on a going forward 

basis is sufficient evidence of adequate assurance of fiture performance by Pivotal GC with 

respect to the Assumed Liabilities that constitute executory contracts and unexpired leases, as 

required pursuant to sections 365(b)(l)(C) and 365(f)(2)(B) of the Banlauptcy Code and the 

Bidding Procedures. 

W. Effective as of the Closing, the Debtors' bankruptcy estates shall be 

relieved pursuant to Section 365(k) of the Bankruptcy Code from any liability for any obiigations 

under and with respect to the Assumed Liabilities that constitute executory contracts and 

unexpired leases. 

X .  The Pivotal GC Bid and Modified Pivotal APA were proposed by Pivotal 

GC under the same procedures available to all bidders and were entered into in good faith 

between Pivotal GC and the Debtors aRer review and approval by the Court and are in good faith 

within the meaning of section 363(m) of the Bankmptcy Code. There was no evidence of 



collusion, fraud, control of the Purchase Price by any agreement among bidders, or actions 

prohibited by Bankruptcy Code section 363(n) raised or admitted in connection with the Pivotal 

GC Bid, the Modified Pivotal APA or the Sale. Pivotal GC is acquiring the Purchased Assets in 

good faith and is a good faith purchaser within the meaning of and is entitled to the protections 

of Bankruptcy Code section 363(m). Pivotal GC is a "disinterested" party within the meaning of 

11 U.S.C. 8 101(14), and is not an insider of the Debtors or related to the Debtors in any way. 

Y. The purchase price offered by Pivotal GC under the Modified Pivotal 

APA constitutes the best offer and, under the circumstances, is the highest and best offer for the 

Purchased Assets received by the Debtors, and is, and shall be deemed, to constitute reasonably 

equivalent value and fair consideration under the Bankruptcy Code and under the laws of the 

United States and any State. 

2. The transfer of any assets from Magenta netLogic Limited, UK 

("Magenta") to the Debtors, in consideration for release and extinguishment of intercompany 

notes, if applicable, is for fair value. Magenta bas not received any prepetition or post-petition 

advances from any prepetition or post petition lender of the Debtors. 

AA. Predicates exist under one or more applicable subsections of Section 

363(f) as well as Section 1123 of the Bankruptcy Code to authorize the Sale to Pivotal GC of the 

Purchased Assets free and clear of all liens, Encumbrances, Claims and Interests of any nature 

and of all parties in the Purchased Assets. 

BB. No tkird party consents are needed for Closing the Modified Pivotal APA 

other than consents from Governmental Bodies as set forth in the Modified Pivotal APA. 

CC. Pivotal GC would not have entered into the Modified Pivotal APA and 

would not consummate the transactions contemplated thereby if the sale of the Purchased Assets 

to Pivotal GC or (to the extent permitted) its respective assignees, the assumption, assignment 

and sale of the Assumed Contracts and Real Property Leases to Pivotal GC or (to the extent 

permitted by the Agreement) its respective assignees, and the assumption of the Assumed 

Liabilities by Pivotal GC or (to the extent permitted by the Agreement) its respective assignees 



were not, except as otherwise provided in the Modified Pivotal APA with respect to the Assumed 

Liabilities and Permitted Encumbrances, fiee and clear ofall Claims, Interests and 

Encumbrances of any kind or nature whatsoever, or if Pivotal GC would, or in the future could 

(except and only to the extent expressly provided in the Modified Pivotal APA or any 

amendments thereto, and with respect to the Assumed Liabilities), be liable for any of such 

Claims, Interests or Encumbrances or other future liabilities arising out of past conduct of the 

Debtors or the Debtors' past ownership of the Purchased Assets (such other liabilities or 

obligations being referred to collectively as the "Successor Liabilities"), including, but not 

limited to, Encumbrances or Successor Liabilities in respect of the following (the following 

being referred to collectively as the "Successor Liability Documents, Statutes and Claims"): 

(1) any employment or labor agreements; (2) all deeds of trust and security interests; (3) any 

pension or medical benefit plan of the Debtors, compensation or other employee benefit plan of 

the Sellers, welfare, agreements, practices and programs; (4) any other employee, worker's 

compensation, occupational disease or unemployment or temporary disability related claim, 

including, without limitation, claims that might otherwise arise under or pursuant to: (a) the 

Employee Retirement Income Security Act of 1974, as amended, (b) the Fair Labor Standards 

Act, (c) Title VII of the CiviI Rights Act of 1964, (d) the Federal Rehabilitation Act of 1973, 

(e) the National Labor Relations Act, (9 the Worker Adjustment and Retraining Act of 1988, 

(g) the Age Discrimination and Employee Act of 1967 and Age Discrimination in Employment 

Act, as amended, (h) the Americans with Disabilities Act of 1990, (i) the Consolidated Omnibus 

Budget Reconciliation Act of 1985,Q) state discrimination laws, (k) state unemployment 

compensation laws or any other similar state laws, or (1) any other state or federal benefits or 

claims relating to any employment with the Sellers or any predecessors; (5) environmental or 

other claims or Liens arising from existing conditions on or prior to the CIosing (including, 

without limitation, the presence of hazardous, toxic, polluting or contaminating substances or 

waste) that may be asserted on any basis, including, without limitation, under the Comprehensive 

Environmental Response, Con~yensation, and Liability Act, 42 U.S.C. $8 9601, et seq., or other 



state statute; (6) any bulk sales or similar law; and (7) any tax statutes or ordinances, including, 

without limitation, the Internal Revenue Code of 1986, as amended, and (8) any theories of 

successor liability, including any theories on successor products liability grounds. 

DD. Pivotal GC as the Purchaser is not merely a continuation of the Debtors, 

and no common identity of incorporators, directors or stockholders exists between Pivotal GC 

and the Debtors. The Sale is not being entered into fraudulently. If the Sale is consummated as 

a direct transfer of Purchased Assets, Pivotal GC will not be, as a result of any action taken in 

connection with the Sale or otherwise, (i) a successor to the Debtors or their bankruptcy estates 

(other than with respect to the Assumed Obligations and any obligations arising under the 

relevant Assumed Contracts and Real Property Leases from and after the Closing); or (2) de 

facto or otherwise, have merged or consolidated with or into the Debtors. If the Sale is 

consummated through a Reorganization Alternative, Pivotal GC will be the owner of equity 

securities of one of more of the Debtors who will continue for regulatory and operational 

purposes, or Pivotal will be the successor to one or more of the Debtors for regulatory and 

operational purposes, but all Claims and liabilities of the Debtors and their bankruptcy estates 

through the Closing Date and all Interests in the Shares, except for the Assumed Liabilities, are 

still discharged under the Plan, and Pivotal GC will haveno Successor Liabilities except to the 

extent of the Assumed Liabilities. A transfer of Shares in the Debtors under the Reorganization 

Alternative through a direct purchase of the Shares of one or more of the Debtors, or by the 

cancellation of all existing shares and issuance of new equity interests in the Debtors, or pursuant 

to the terms of one or more mergers, consolidations, share exchanges, recapitalizations, 

reorganizations or other similar transactions will vest in Pivotal GC all right, title and interest in 

such transferred Shares free and dear of any and all rights, interests, Encumbrances and Claims 

of any kind or nature, whether imposed by agreement, understanding, law, equity or otherwise, 

all of which shall attach to the net proceeds ofthe Sale in the order oftheir priority, with the 

samevatidity, force and effect which they now have and to all claims and defenses the Debtors 

or other parties may possess with respect thereto. 



EE. The Modified Pivotal M A  and the assumption and assignment of the 

Assumed Liabilities by the Debtors to Pivotal GC are approved and authorized under the 

Bankruptcy Code, including Sections 105,363,365 and 1123 of the Bankruptcy Code. 

FF. Nothing contained in the Plan or any plan of reorganization or liquidation 

will alter, conflict with, or derogate from, the provisions of the Modified Pivotal APA or this 

Order, and the terms of the Plan shall be conformed to the extent that any provision of the 

Pivotal APA is inconsistent with the Plan. 

GG. Pivotal GC, as successor to the DIP Lenders, has been authorized by order 

granting the Sale Facility Motion to advance additional amounts under the DIP Loan Documents 

(as defined in the Final DIP Order), secured by the collateral pledged thereunder, as a DIP "Sale 

Facility" (as defined in the Sale Facility Motion) f i r  the Purchase Price, including through a 

credit bid of all amounts advanced. 

HH. All findings of fact and conclusions of law made by the Court at the 

hearing on the Sale Facility Motion and Plan Confirmation are incorporated herein. 

11. The Debtors have satisfied the applicable provisions of the Sale 

Procedures Order, the Bidding Procedures, and the Bankmptcy Code. 

ACCORDINGLY, IT IS HEREBY ORDERED that: 

I .  The Sale Motion and the Pivotal GC Sale Motion are hereby granted and any 

objections or oppositions with respect thereto not previously withdrawn are hereby overruled. 

2. The Debtors are authorized pursuant to (without limitation) Sections 1123(a)(5), 

363(b), 363(f), 363(k), 363(l) and 365(b) ofthe Banktuptcy Code to enter into and perform the 

Modified Pivotal APA. The Debtors are authorized to (i) consummate the Sale to Pivotal GC or 

its assignee GC Pivotal in accordance with and subject to the terms and conditions of the 

Modified Pivotal APA and the provisions thereof; (b) execute and deliver, and to perform klly 

under, consummate and implement the Modified Pivotal APA, together with all additional 

instruments and documents contemplated by the Modified Pivotal APA or that niay be 

reasonably necessary or desirable to implement the Modified Pivotal APA, and (iii) take any and 



all actions necessary or useful to effectuate and comply with the terms of the Modified Pivotal 

APA and all other applicable documents, if any, in order to complete the Sale, including the 

transfer of the equity interests in Magenta to Pivotal GC or its assignee GC Pivotal or the transfer 

of assets of Magenta to such Debtors holding intercompany claims against Magenta, in 

consideration for release of those intercompany claims, which transfer will be free and clear of 

any liens and claims, and to take any other action with respect to the equity interests and assets 

of Magenta as may be deemed appropriate or desirable by Debtors, and to take any other action 

with respect to the equity interests and assets of Magenta as may be deemed appropriate or 

desirable by the Debtors and Pivotal GC. One or more of the Debtors are authorized to cancel all 

existing shares and issue or transfer shares of stock to Pivotal GC or its assignee GC Pivotal to 

evidence the direct purchase of such shares, or the issuance of new shares, or the acquisition of 

shares pursuant to the terms of one or more mergers, consolidations, share exchanges, 

recapitalizations, reorganizations or other similar transactions if an Alternative Transaction under 

the Modified Pivotal APAReorganization Election under the Plan is effected, and the Interests in 

the Shares are deemed to terminate whether or not documentation of the Shares is surrendered to 

the Debtors or transferred to Pivotal GC or GC Pivotal. 

3. The Debtors are hereby authorized to: (a) assume and assign to Pivotal GC or GC 

Pivotal, effective upon the Closing, each of the Assumed Liabilities, with Cure obligations paid 

and Allowed Claims of the counterparties to Assumed Liabilities satisfied through treatment 

under the Plan and Confirmation Order and in accordance with the Agreed Cures set forth in 

Schedule 2.3(c) to the Modified Pivotal APA and paragraphqabove; and (b) execute and 

deliver to Pivotal GC or GC Pivotal such documents or other instruments as may be necessary to 

assign and transfer each of such Assumed Liabilities to Pivotal GC or GC Pivotal. In accordance 

with Bankruptcy Code section 36S(Q, all of the Contracts and Real Property Leases provided for 

in the Modified Pivotal APA are transferable notwithstanding any provisions prohibiting or 

restricting assignment. 

4. The Debtors shall pay all Cure payments required for the Assumed Liabilities at 



Closing and thereafter as set forth in paragraph R above under the terms of the Plan and 

Confirmation Order, and shall do so tirst from any estate funds deemed unencumbered to the 

extent such funds have not been used to satisfy Administrative Expenses. The Cure amounts and 

terms required for each Assumed Liability, if any, shall be the amount set forth in Modified 

Pivotal APA Schedule 2.3(c) and paragraphrabove. As of the Closing, other than the Cure for 

a respective Assumed Liability, if any, the non-Debtor party to each Assumed Liability shall be, 

and hereby is, barred and estopped from asserting against the Debtors, their property, or assets, 

or Pivotal GC or GC Pivotal any obligation thereunder which arose or accrued prior to the 

Petition Date, whether by way of affirmative claim, counterclaim, defense, set-off or otherwise. 

Each counterparty to an assigned Contract or Real Property Lease is hereby forever barred, 

estopped, and permanently enjoined from raising or asserting against Pivotal GC or GC Pivotal 

or its property any assignment fee, default, breach, claim, pecuniary loss, liability or obligation 

(including whether legal or equitable, secured or unsecured, matured or unmatured, contingent or 

non-contingent, senior or subordinate) arising under or related to the assigned Contracts and Real 

Property Leases existing as ofthe Closing Date or arising by reason of the Closing, except for 

the Assumed Liability Cure, if applicable. 

5. Except as expressly permitted or otherwise specifically provided for in the 

Modified Pivotal APA or this Order, pursuant to sections 105(a), 1 123, and 363(f) of the 

Bankruptcy Code, Pivotal GC or its assignee GC Pivotal is acquiring the Purchased Assets on the 

terms and conditions set forth in the Modified Pivotal APA, and even if accomplished through a 

Reorganization Election (Alternative Transaction under the Modified Pivotal APA), upon 

Closing such Purchased Assets including Shares shall be free and clear of all liens, Claims, 

Interests, obligations and Encumbrances whatsoever, including all debts and claims arising in 

any way in connection with any agreements, acts, or failures to act, of any of the Debtors and 

whether imposed by agreement, understanding, law, equity or otherwise, including but not 

limited to claims otherwise arising under doctrines of successor liability or vicarious liability of 

any kind or character arising at any time prior to the Closing of the Sale, including the Successor 



Liabilities. Except with respect to and limited to Assumed Liabilities, Pivotal GC or its assignee 

GC Pivotal shall take title to and possession of the Purchased Assets directly or indirectly free 

and clear of all liens, claims, obligations, setoff and recoupment interests and encumbrances and 

Interests of any kind or nature whatsoever, including all debts and claims arising in any way in 

connection with any agreements, acts, or failuresto act, of any of the Debtors and whether 

imposed by agreement, understanding, law, equity or otherwise, including any avoidable transfer 

claims against any of the Debtors or their affiliates, including to the extent their Shares are 

Purchased Assets. 

6 .  Upon the Closing of the Sale and the Effective Date of the Plan, Pivotal GC, GC 

Pivotal and the Debtors shall receive the 1 1 1  benefit of all discharge, releases and injunctions 

provided for in the Plan and section 1141fd) of the Bankruptcy Code. All liens, Claims, 

Encumbrances and Interests are deemed extinguished and terminated, except for Assumed 

Liabilities, but to the extent necessary or useful to establish clear title, parties in interest shall 

execute and deliver to the Debtors any instrument or document required to effect a release of 

liens, Clairns, Encumbrances or Interests in accordmce with this Order and the Plan, and Debtors 

may execute and deliver any such instruments and documents under power of attorney or 

otherwise. Pivotal GC and GC Pivotal are not liable for any pre- or post-petition debts of the 

Debtors other than with respect to payment of the Purchase Price and Assumed Liabilities as set 

forth in the Modified Pivotal APA, whether or not an Alternative Transaction under the Modified 

Pivotal APAIReorganization Election under the Plan is exercised. 

7. This Order (a) shall be effective as a determination, as of the Closing, that all 

Claims or Interests of any kind or nature whatsoever existing as  to the Debtors or the Purchased 

Assets, including Shares, prior to the Closing have been unconditionally released, discharged and 

terminated as to the Shares and other Purchased Assets, and that the conveyances described 

herein have been effected, and (b) shall be binding upon and shall govern the acts of all entities, 

including, without limitation, all Governmental Bodies and all parties in interest in this case and 

their employees, principals and agents. Subject to the Claims and Interests attaching to the 



proceeds of the Sale, each of the Debtors' creditors, equity interest holders and other parties in 

interest is authorized and directed to execute such documents and take all other actions as may be 

reasonably necessary to release its Claims and Interests in the Purchased Assets, if any, as such 

Interests may have been recorded or otherwise exist, and in the absence of such action, the 

Debtors are authorized as attorney in fact for such partics to take such actions. 

8. Each and every federal, state, and local government agency or department, and 

each and every utility or provider of telephone or other service, is hereby authorized and directed 

to accept any and all documents and instrument, including without limitation a certified copy of 

this Order, which are necessary and appropriate to consummate the transactions contemplated by 

the Modified Pivotal APA, including without limitation the transfer of the Purchased Assets to 

Pivotal GC or its assignee GC Pivotal directly or indirectly through an Alternative Transaction 

under the Modified Pivotal APAlReorganization Election under the Plan. 

9. Neither Pivotal GC, GC Pivotal, nor any of their affiliates, owners, principals, 

agents, successors or assigns shall, as aresult of the consummation of the Sale, (a) be as 

successor to the Debtors or their estates; (b) have, de facto or otherwise, merged or consolidated 

with any of the Debtors or their estates except to the extent the Reorganization Election is 

exercised through a direct purchase of shares of one or more Debtors or by the cancellation of all 

existing shares and issuance of new shares or pursuant to the tenns of one or more mergers, 

consolidations, share exchanges, recapitalizations, reorganizations or other similar transactions, 

with a full discharge of all Interests, Claims, Encumbrances and liabilities through the Closing 

except for Assumed Liabilities; (c) be a continuation or substantial or mere continuation of the 

Debtors or any enterprise of the Debtors except to the extent the Reorganization Election is 

exercised through a direct purchase of shares of one or more Debtors or by the cancellation of all 

existing shares and issuance of new shares or pursuant to the terms of one or more mergers, 

consolidations, share exchanges, recapitalizations, reorganizations or other similar transactions 

with a full discharge of all Interests, Claims, Encumbrances and liabilities through the Closing 

except for Assumed Liabilities; (d) be deemed to have obtained the Purchased Assets via a 



fraudulent transfer or conveyance. Except for the Assumed Liabilities, the transfer of the 

Purchased Assets to Pivotal GC or its assignee GC Pivotal under the Modified Pivotal APA shall 

not result in (i) Pivotal GC, GC Pivotal, or any of their affiliates, owners, members, principals, 

successors, assigns or agents or the Purchased Assets having any liability or responsibility for 

any claim against the Debtors or against an insider of the Debtors; (ii) Pivotal GC, GC Pivotal, 

any of their affiliates, members, owners, principals, successors, assigns, or agents or the 

Purchased Assets having any liability or responsibility whatsoever with respect to or be required 

to satisfy in any manner, whether at law or in equity, whether by payment, setoff or otherwise, 

directly or indirectly, any Interests or Excluded Liabilities; or (iii) Pivotal GC, GC Pivotal, any 

of their affiliates, members, owners, principals, successors, assigns or agents or the Purchased 

Assets having any liability or responsibility to the Debtors except as expressly set forth in the 

Modified Pivotal APA. Without limiting the effect or scope of the foregoing, as of the Closing, 

Pivotal GC and GC Pivotal shall have no successor or vicarious liabilities of any kind or 

character arising out of, in connection with, or in any way relating to, the operation of the 

Purchased Assets prior to the Closing, including no Successor Liabilities. 

10. In the event of an Alternative Transaction/Reorganization Election, (i) the transfer 

of the Shares to the Buyer pursuant to, and subject to the terms of, the Alternative Transaction 

shall constitute a legal, valid and effective transfer of the Shares, and shall, upon the 

consummation of the Closing, vest in the Buyer good and marketable title in and to the Shares, 

free and clear of all interests, Claims, liens and Encumbrances of any kind or nature whatsoever, 

(ii) all persons and entities, including, but not limited to, all debt security holders, equity security 

holders, governmental, tax and other regulatory authorities, lenders, trade and other creditors 

holding any claims to the Shares, are forever barred and estopped from asserting against the 

Buyer, its successors or assigns (to the extent allowed by Iaw), its property, its officers, directors 

and shareholders or the Shares, such persons' or entities' Claims and Interests, and (iii) all such 

Claims and Interests shall be unconditionally released and terminated as to the Shares. 

11. To the extent administered by the Debtors and approved by the Court, any liens, 



Encumbrances on, Claims against and Interests in the Purchased Assets not satisfied out of 

escrow in connection with the Closing of the Sale are deemed transferred solely to the proceeds 

of the Sale. Any such proceeds shall be distributed in accordance with Debtors' Plan, pursuant 

to an order of the Court, or as otherwise required by the Bankruptcy Code. 

12. If any Governmental Bodies have not yet granted Regulatory Approval required 

for the consummation of the Modified Pivotal APA as of the Regulatory Approval Date defined 

in the Modified Pivotal APA, such that (i) certain of the Purchased Assets cannot be transferred 

to Pivotal GC or its assignee GC Pivotal, or Pivotal GC or GC Pivotal has not been authorized to 

provide telecommunications services, (ii) pending receipt of requisite telecommunications 

regulatory authorizations from State and Federal regulatory agencies andtor consent of State and 

Federal regulatory agencies to the transfer of such Purchased Assets, or (iii) if an attempted 

assignment of any Contract or Real Property Lease, without the consent of any other Person that 

is a party thereto, would constitute a breach thereof or in any way negatively affect the rights of 

Buyer (unless the restrictions on assignment would be rendered ineffective pursuant to sections 

9-406 through 9-409, inclusive, of the Uniform Commercial Code, as amended), as the assignee 

of such Contract or Real Property Lease, as the case may be, thereunder, the Debtors shall retain 

title to such assets (the "Non-Transferred Assets") and any Assumed Liabilities related to such 

assets, pending receipt of such authorizations and consents, and shall hold and treat such assets 

in accordance with the terms set forth in a management agreement to be agreed upon between 

Pivotal GC, its assignee GC Pivotal, and Debtors. Upon receipt from time to time of any such 

necessary consents and approvals, such Non-Transferred Assets as are subject to the consents 

and approvals so received shall be transferred to Pivotal GC or GC Pivotal in accordance with 

the Modified Pivotal APA, and Pivotal GC or GC Pivotal shall assume ail related Assumed 

Liabilities as if such Non-Transferred Assets and related Assumed Liabilities had been 

transferred to and assumed by Pivotal GC or GC Pivotal at the Closing. 

13. The acquisition by Pivotal GC or its assignee GC Pivotal pursuant to this Order 

and the Modified Pivotal APA is heid to be in good faith, as that term is used in section 363(m) 



of the Bmdmptcy Code, an d accordingly, the reversal or modification on appeal of the 

authorization provided herein to consummate the Pivotal APA shall not affect the validity of the 

Sale or any rights or protections accorded to Pivotal GC or GC Pivotal under the Modified 

Pivotal APA or this Order or the Confirmation Order, unless such authorization is duly stayed 

pending such appeal. 

14. Pivotal GC is entitled to credit bid the Pre-Petition Debentures and DIP Facility as 

partial satisfaction of its Purchase Price obligations and to fund and utilize increases of the DIP 

Facility, Le, the Sale Facility, to satisfy additional amounts payable under the Pivotal APA. The 

credit bid by Pivotal GC of the Interests and Claims held by the Debenture Holders and Tranche 

A and Tranche B DIP Lenders and the Pivotal GC-funded Sale Facility in satisfaction ofpivotal 

GC's Purchase Price obligations under the Modified Pivoral APA pursuant to Bankruptcy Code 

5 363(k), and $ 1123 to the extent tj 363(k) is incorporated therein, is approved. 

15. The Modified Pivotal APA and any related agreements, documents or other 

instruments may be modified, amended or supplemented by the parties thereto, in a writing 

signed by such parties, and in accordance with the terms thereof, without fixther order of the 

Court, provided that any modification, amendment or supplement does not have a material 

adverse effect on the Debtors' estates. As and when requested by any party, eachparty shall 

execute and deliver, or cause to be executed and delivered, all such documents and instnunents 

and shall take, or cause to be taken, all such further or other actions as such other party may 

reasonably deem necessary or desirable to consummate the Sale, including such actions as may 

be necessary to vest, perfect or confirm, or record orotherwise, Pivotal GC's and GC Pivotal's 

right, title and interest in and to the Purchased Assets or to implement an Alternative Transaction 

under the Modified Pivotal APAiReorganization Election under the Plan. 

16. If the Reorganization Election is made, new common stock issued to Pivotal GC 

or GC Pivotal on and after the Closing need not be registered under the Securities Act or any 

state or local securities laws, except as provided in the Plan, and the Reorganized Debtors may 

amend their corporate andlor limited liability company structure, articles of incorporation, by- 



laws, operating agreements and other operative documents. 

This Court retains jurisdiction: (a) to enforce and implement the terms and provisions of the this 

Order and the Modified Pivotal MA, all amendments thereto, any waivers and consents 

thereunder, and each of the agreements executed in connection therewith; @) to resolve or 

adjudicate any disputes arising under or related to the Modified Pivotal APA, the DIP Loan 

Documents or the Pivotal GC DIP Facility and Sale Facility; (c) to interpret, implement and 

enforce the provisions of this Order; (d) protect Pivotal GC, GC Pivotal, and/or the Purchased 

Assets from or against any Claims or Interests asserted in the Purchased Assets or Pivotal GC or 

GC Pivotal, including by or through the Debtors; and (e) to the extent permitted by applicable 

law, grant injunctive relief, includingpermanently enjoining each and every holder of any Claim 

or Interest fram commencing, continuing or otherwise pursuing or enforcing any remedy, claim, 

GC, GC Pivotal, or the Purchased Assets. 

United States Bankruptcy Judge 




