BEFORE THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF SOUTH DAKOTA

IN RE: Docket No. TC10-026
SPRINT COMMUNICATIONS SPRINT COMMUNICATIONS
COMPANY L.P., COMPANY L.P.’S MEMORANDUM
IN SUPPORT OF ITS MOTION TO
Complainant, COMPEL
V.

NATIVE AMERICAN TELECOM, LLC,

Respondent.

INTRODUCTION

Sprint Communications Company L.P. (“Sprint”) submits this memorandum in
support of its motion to compel Native American Telecom, LLC’s (“NAT”) responses to
Sprint’s discovery. Despite the Commission’s denial of NAT’s motion for a stay, the
parties’ agreement, and NAT’s representations to the Commission, NAT has failed to
respond to Sprint’s discovery. NAT’s responses are now over two months late.

FACTS

The facts underlying this dispute are well established, as they have been outlined
in various motions to the Commission.

On January 31, 2010, Sprint served NAT with interrogatories and document
requests. Four days before NAT was to serve its answers to the discovery, NAT refused
to meet its deadline. (Affidavit of Scott G. Knudson dated May 12, 2011, Ex. 1) (email
from Swier stating that NAT would not meet its discovery obligation). In an effort to

resolve NAT’s dispute, Sprint offered NAT one extra week in which to reply to Sprint’s
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discovery. Knudson Aff. Ex. 2 (correspondence objecting to NAT’s refusal to respond to
discovery and allowing NAT one additional week in which to respond). NAT responded
by filing a motion for a protective order on March 7, 2011. A hearing on NAT’s motion
for a protective order was scheduled for March 22, 2011. In advance of a hearing on that
motion, however, NAT and Sprint reached an agreement whereby NAT would provide
some information in advance of the Commission’s hearing on NAT’s motion for a stay.
The agreement, as shared with Commission staff, Karen Cremer, was as follows:
Karen and Scott:
I believe the solution offered by Mr. Knudson to the parties’ discovery
dispute is as follows:
NAT would provide answers to Sprint’s Interrogatories 8, 9, 12, 19, 20, and
21. :
NAT would provide responses to Sprint’s RFPD 8, 9, 10, 14, and 18.
I will agree to provide this information to Sprint by the end of March. Of

course, NAT reserves the right to object to any of these discovery requests
on the basis of privilege and/or any other legally justifiable reason.

Knudson Aff. Ex. 3 (Swier March 21, 2011 email). Sprint did not receive any
information from NAT by the end of March. To date, Sprint has yet to receive any
answers to Sprint’s Interrogatories or responses to Sprint’s Document Requests from
NAT. In short, NAT has violated its promise and reneged on its representations to the
Commission.

In the months since Sprint served its discovery requests, the Commission has
taken two key actions. First the Commission denied NAT’s Motion for a Stay. See May
4,2011 Order. NAT premised much of its resistance to answering Sprint’s discovery on

the motion for a stay. See NAT’s Motion for a Protective Order f 3, 6 (filed with the
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Commission on March 7, 2011). Now that the Commission has removed any reason for
NAT’s delay, NAT must answer Sprint’s discovery so that the case may move forward.

In fact, the second key Commission action was to delay the Commission’s
decision on NAT’s Motion to Dismiss, based upon NAT’s request “that its Motion to
Dismiss be deferred until after discovery at which time the Commission could have more
information on which to base its decision.” May 4 Order, page 1. As revealed in the
April 5, 2011, hearing transcript, NAT represented to the Commission that discovery
should proceed:

I think the Motion to Dismiss as the Staff Brief said is premature and that

we should move forward with discovery, and when discovery is completed

NAT can move forward with its Motion to Dismiss and this Commission
can have more information on which to base its decision.

April 5, 2011, Transcript at 51:5-10 (argument of NAT counsel). Yet, in the month since
the April hearing at which the NAT made these representations, NAT has failed to
produce any discovery responses, let alone any responses that may yield more
information on which the Commission could base its decision. In fact, NAT’s counsel
has said no discovery will be forthcoming. Knudson Aff. Ex. 4 (Swier April 19, 2011
email).

ARGUMENT

The Commission should grant Sprint's Motion to Compel. NAT has no justifiable

reason for its failure to comply with its agreement and the rules of the Commission.
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A. Standards for a Motion to Compel

The Commission “may issue an order to compel discovery” “for good cause
shown by a party.” A.R.S.D. 20:10:01:22.01. The South Dakota Rules of Civil
Procedure relating to discovery apply in this proceeding. Id. Under the civil procedure
rules, a party may move for an order compelling an answer if a party fails to answer an
interrogatory or request for production of documents. SDCL 15-6-37(a)(2). In this case
not only has NAT failed to answer Sprint’s interrogatories and requests for production of
documents as required by the Commission's discovery rules, but NAT has violated its
agreement with Sprint and reneged on its representations to the Commission. This is
unacceptable — the “statutory mandate and court order [establishing the time period for
responding to discovery requests] are not invitations, requests, or even demands; they are
mandatory.” Schwartz v. Palachuk, 1999 SD 100, § 23, 597 N.W.2d 442, 447.

B. Standards for Discovery

S.D.C.L. § 15-6-26(b) establishes the general scope and limits of discovery:

Parties may obtain discovery regarding any matter, not
privileged, which is relevant to the subject matter involved in
the pending action, whether it relates to the claim or defense
of the party seeking discovery or to the claim or defense of
any other party, including the existence, description, nature,
custody, condition and location of any books, documents, or
other tangible things and the identity and location of persons
having knowledge of any discoverable matter. It is not
grounds for objection that the information sought will be
inadmissible at the trial if the information sought appears
reasonably calculated to lead to the discovery of admissible
evidence. (emphasis added)

! This Rule is applicable to Commission proceedings by way of S.D. Admin. R.
20:10:01:01.02.
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The South Dakota Supreme Court has explained that “the scope of pretrial
discovery is, for the most part, broadly construed.” Kaarup v. St. Paul Fire and Marine
Ins. Co., 436 N.W.2d 16, 19 (S. Dakota, 1989). “A broad construction of the discovery
rules is necessary to satisfy the three distinct purposes of discovery: (1) narrow the issues;
(2) obtain evidence for use at trial; (3) secure information that may lead to admissible
evidence at trial.” Id. The wording of SDCL 15-6-26(b) itself “implies a broad
construction of ‘relevancy’ at the discovery stage because one of the purposes of
discovery is to examine information that may lead to admissible evidence at trial.” Id.,
436 N.W.2d at 20.

C. The enjoined tribal court action is not good cause for delay

NAT moved for a stay before the Commission premised on a tribal court action
that the South Dakota federal district court enjoined. See NAT’s Motion for a Protective
Order 9 3 (“NAT’s ‘Motion to Stay’ requests that this matter be stayed until the lawsuit
now being prosecuted by Native American Telecom against Sprint Communications
Company, L.P. (“Sprint”) in Crow Creek Sioux Tribe — Tribal Court is concluded.”).
Commission staff found merit in NAT’s motion to stay only until the question of
jurisdiction had been resolved. See Staff Brief at 3. That question has been answered.

As the tribal court action is no longer a factor, NAT’s underlying motion for a stay
became moot, as did NAT’s contention that answering Sprint’s discovery would be an
undue expense. When considering NAT’s motions, Commission staff determined that

NAT’s motion to dismiss should be denied. NAT can no longer ignore its obligations.
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There is no question that Sprint’s discovery requests are relevant to this action.
Through interrogatories and document requests, Sprint has inquired into NAT’s
relationship with call connection companies, NAT’s call-routing practices, NAT’s
provision of service to South Dakota residents and NAT’s revenue sharing arrangements.
Each of these is relevant to Sprint’s contention that NAT is illegally operating a traffic
pumping scheme within South Dakota.

To date, NAT has not provided any information to Sprint. NAT has flouted its
obligations under the civil rules of procedure, its agreement with Sprint and its
representations to the Commission. This effort to avoid discovery must stop. Sprint’s
discovery seeks information relevant to Sprint’s case before the Commission. Sprint is
entitled to full and accurate answers from NAT so that Sprint can finally move forward
with the investigations of its claims, an investigation that has been delayed over 11
months. The Commission is likewise entitled to know.

CONCLUSION

The Commission should issue an order compelling NAT’s full and accurate
answers and responses to Sprint’s discovery. NAT cannot continue to thwart the
Commission’s rules on discovery and ignore its representations to Sprint and the

Commission.
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Dated: May /¢, 2011
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