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INTRODUCTION

Respondent Native American Telecom, LLC (NAT) resfs that the South Dakota
Public Utilities Commission (SDPUC or Commissiotgysall proceedings in this duplicative
state regulatory action until Sprint Communicati@wnpany, L.P. (Sprint) exhausts all
remedies in the Crow Creek Tribal Court (Tribal @puNAT’s Tribal Court action involves the
same questions of law and fact that Sprint seekBdate before this Commission.

It is an elementary tenet of federal Indian laatta party may not circumvent or
collaterally attack the jurisdiction of a tribalut by filing a parallel action in federal courthe
“tribal exhaustion doctrine,” which promotes trilsa&lif-government and the authority and
development of tribal courts, should result in @mmission following the lead of the federal
courts and “staying its hand” until the Tribal Colbias had a full and fair opportunity to
determine its jurisdiction, and, if the Tribal Cotinds such jurisdiction to exist, to adjudicate
the merits of the dispute between NAT and Sprintthe alternative, if this Commission does
not invoke the tribal exhaustion doctrine, then NRAWotion to Dismiss should be granted
based upon thielontanaexceptions to Tribal Court jurisdiction.

Unfortunately, Sprint's “Memorandum in OppositianNAT’s Motions to Stay or to
Dismiss” (Opposition Memorandum) makes severalrirezd and unsupported allegations to
advance its argument that (1) Sprint should be @xé&mm the tribal exhaustion requirement
and (2) neither the Tribal Utility Authority norehTribal Court has jurisdiction in this matter.
None of Sprint’s assertions, however, sufficesxengpt it from the tribal exhaustion doctrine or

Tribal Utility Authority/Tribal Court jurisdiction.



STATEMENT OF FACTS

A. The Structure and PurposeNdtive American Telecom, LLC

NAT is a full-service, tribally-owned limited lialtly company organized under the laws
of the State of South Dakota. NAT’s ownership&tnte consists of the Crow Creek Sioux
Tribe (51%) (Tribe), Native American Telecom Entesp, LLC (25%) (NAT ENTERPRISE),
and WideVoice Communications, Inc. (24%) (WideVditeAffidavit of Gene DeJordy 2
(DeJordy Affidavit).

NAT provides high-speed Internet access, basiplelee, and long-distance services on
and within the Crow Creek Sioux Tribe Reservati@aegervation). NAT’s services take place
exclusively within the exterior boundaries of thesRrvation. NATdoes noprovide services
within the State of South Dakota outside the egtdsbundaries of the Reservation. As a result
of its efforts, NAT has created jobs and providacthineeded economic opportunities

on the Reservatioh.DeJordy Affidavit ¥ 4.

1 NAT’s “Joint Venture Agreement” between the TribAT ENTERPRISE, and WideVoice is
attached to the Second Declaration of Scott R. ISwiBupport of NAT’s Motion to
Stay/Motion to Dismiss (Second Swier Declaratiam) enarked as “Exhibit 7.” For sake of
clarity, it should be noted that NAT ENTERPRISEiglecommunications development
company and is separate and distinct entity from NAT. The Tribe is a federally recognized
Indian tribe with its tribal headquarters locatedtlbe Crow Creek Sioux Tribe Reservation in
Fort Thompson, South Dakota. WideVoice is a CoitipetLocal Exchange Carrier (CLEC).
DeJordy Affidavit § 3.

% The lack of sufficient telephone and other telesamications services upon Native American
reservations has been a long-standing problem.leV84Ps of all Americans have at least one
telephone in their home, the Federal Communicat@msmission (FCC) has found that only
47% of Native Americans living on reservations tirew tribal lands have telephone service.
The FCC has determined that this lower telephobsaibership is “largely due to the lack of
access to and/or affordability of telecommunicatisarvices in these areaBéderal-State Joint
Board on Universal Services: Promoting Developnat Subscribership in Unserved and
Underserved Areas, Including Tribal and Insular &seTwelfth Report and Ordet5 FCC Red.
12208 (2000), at 11 20, 26 (2000 FCC Report). HBE has also found that “by enhancing
tribal communities’ access to telecommunicationsluding access to interexchange services,
advanced telecommunications, and information sesyiae increase tribal communities’ access
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B. NAT's Efforts on the Reservation and Sprint's diéé Acts of “Self Help”

In 1997, the Tribe established the Crow Cr@rlux Tribe Utility Authority (Tribal
Utility Authority). The Tribal Utility Authority’spurpose is to plan and oversee utility services
on the Reservation and to promote the use of thexséces “to improve the health and welfare of
the residents.” DeJordy Affidavit § 5.

On August 19, 2008, the Tribe issued its “Crow Erieglian Reservation -
Telecommunications Plan to Further Business, Ecanddocial, and Educational
Development” (Telecommunications PldnpeJordy Affidavit | 6.

On October 28, 2008, the Tribal Utility Authoritptered its “Order Granting Approval to
Provide Telecommunications Service” (Approval OydetUnder this Approval Order, NAT was
“granted authority to provide telecommunications/g&e on the Crow Creek Reservation subject
to the jurisdiction of the laws of the Crow Creaki$ Tribe.® DeJordy Affidavit § 7.

As a result of the Approval Order, NAT properlietl two Access Service Tariffs

(Access Tariff) governing termination of telephdredfic on the Reservation. One Access Tariff

to education, commerce, government and public sesvi Id. at I 23. SeeTracey A. LeBeau,
Reclaiming Reservation Infrastructure: Regulatongd&conomic Opportunities for Tribal
Development] 2 Stan. L & Pol'y Rev. 237, 238 (2001) (“Resereatinfrastructures, including
basic services such as water, electricity, gage@ledommunications, are currently incapable of
supporting tribal populations”).

®*The Telecommunications Plan was attached to theldbation of Scott R. Swier in Support of
NAT’s Motion to Stay” and marked as “Exhibit 1.”

* The Approval Order was attached to the “DeclaratibScott R. Swier in Support of NAT’s
Motion to Stay” and marked as “Exhibit 2.” The Appal Order was signed by then-Crow
Creek Tribal Chairman Brandon Sazue.

® The Approval Order “is akin to competitive locaickange (CLEC) approval provided to
carriers outside of reservations.”



was filed with the Federal Communications CommisgleCC) for interstate traffic. A second
Access Tariff was filed with the Tribal Utility Abority.® DeJordy Affidavit 8.

In September 2009, pursuant to the Approval Oraled, after over one year of planning
and infrastructure development, NAT launched ontmeffirst new tribally-owned telephone
systems in the United StatesToday, NAT provides telephone and advanced braadiservice
to residential and business customers on the Rasany Specifically, NAT’s activities on the
Reservation include:

° NAT provides 110 high-speed broadband and teleplinstallations at residential

and business locations on the Reservation. Additimstallations are taking
place on a daily basis.

° NAT has established an Internet Library with @xwork stations that provide
computer/Internet opportunities for residents ttmnot otherwise have access to
computers.

° The demand for the Internet Library’s servicesagyreat that NAT is building an

additional facility on the Reservation that willge as a full-service
communications center offering free Internet, omkducation classes, computer
classes and instruction, and free telephone atoésdividuals who would
otherwise not have access to even these basicservihis state-of-the-art
facility is scheduled to open in November 2010.

° NAT subsidizes these telecommunications senbggsroviding them free-of-
charge to Tribal members. Without NAT’s subsidiesst of the Tribal members
would not be able to afford these telecommunicatssrvices.

° NAT has enabled the Reservation to escape tfwetunate and long-standing
circumstances that have prevented economic groagifiore NAT’s efforts, the
Tribal members’ inability to pay for telecommuniiceis services was the primary
reason that they were not provided with acceskase modern services. As such,
without the ability to pay for these modern sersiceconomic growth and

® The Approval Order requires that the basic teleghservice offered by NAT must be
“consistent with the federal universal service isguents of 47 U.S.C. § 214(e) and the rules of
the Federal Communications Commission.” NAT hagsgb complied with this portion of the
Approval Order. DeJordy Affidavit § 8.

" DeJordy Affidavit  10. The Tribe’s Press Releasrouncing the launch of its tribally-owned
telephone and advanced broadband telecommunicatystesm was attached to the “Declaration
of Scott R. Swier in Support of NAT’s Motion to $taand marked as “Exhibit 3.”

6



viability were impossible. Now, however, becaut®lAT, residents are building
their own websites to sell their unique native tralver the Internet. These
unprecedented economic opportunities will contitugrow as Tribal member’s
familiarity with modern telecommunications servicesreases.

° NAT has created seven jobs (three full-time and part-time) and an office
location on the Reservation. These employment ppibies are substantial
considering the well-documented fact that the RedgEm’s unemployment rate is
estimated to be between eighty (80) and ninety @dgent.

° NAT’s business structure is composed of bothdlrémd private entity
ownership. As a result of this unique “tribal-@ie entity” partnership, NAT has
attracted unprecedented financial and capital invest to the Reservation. This
unique business model has replaced the “old madeibn-Tribal service
providers providing limited services (at best) dwaging no economic incentive to
ensure the Tribe’s services grow, prosper, andrbheqarofitable. This “old
model” has proven to be a failure. Under NAT’sibhass model, however, the
more successful NAT becomes, the more economisatigessful the Tribe
becomes.

DeJordy Affidavit 1 9; Affidavit of Thomas J. Reimgf[{ 4-15 (Reiman Affidavit). In sum,
NAT's efforts provide the Tribe with a vehicle tpdve the way” for much-needed business,
economic, education, and social development oiCtbey Creek Reservation.

Shortly after NAT launched its triballyvned telephone system, Sprint improperly
refused to pay NAT'’s lawfully-imposed Access Tafiffn March 2010, NAT filed a complaint
with the Tribal Utility Authority seeking enforcemeof its Access Tariff. Specifically, NAT
alleged that Sprint was not paying the requirede&scT ariff for services NAT rendered on the

Reservatiorl. DeJordy Affidavit {1 14, 16.

8 Sprint is a limited partnership that provides iate&hange services on the Reservatitin
should be noted that Sprint initially paid NAT lasvfully-imposed Access Tariffs. However,
shortly after making these initial payments, Speingaged in the improper “self help” actions
that have resulted in this (and numerous otherkslaite. DeJordy Affidavit § 15.

® Sprint has taken the position, despite its eaflimress Tariff payments and the applicability of
lawful tariffs in effect, that the termination aaffic by NAT on the Reservation is not subject to
compensation, even though NAT incurs costs to tegitei Sprint’s traffic. DeJordy Affidavit
16.



On March 29, 2010, the Tribal Utility Authorityheered an Order agreeing with NAT
and finding that Sprint’s “self help” in refusing pay NAT’s Access Tariff violated the “filed
rate doctrine® DeJordy Affidavit § 17. Specifically, the Tribalility Authority found that
“[Sprint’s] self-help actions could jeopardize thiglity of a carrier, like [NAT], to serve the
essential telecommunications needs of the residénke Crow Creek reservation.” The Tribal
Utility Authority also held “[NAT] commenced proviidg essential telecommunications services
... to the residents of the Crow Creek resermgharsuant to [the Tribal Utility Authority’s
Approval Order]. . . . Itis also a matter of pelyecord that [NAT] has commenced offering new
and critically needed services on the reservatiddeJordy Affidavit § 17.

The Tribal Utility Authority’s Order concluded byaging:
The Crow Creek reservation is a rural, high-costise area.
Access service revenue has historically been igalfit important
source of revenue for rural carriers, like [NATG,dupport
operations. . . . If carriers, like Sprint, areeatd take self-help
actions and not pay for services rendered sulypegtiawful tariff,
it would not only put at risk the continued opesatdf carries like
[NAT], but would also put at risk the services eeliupon by, and

in some cases essential to[,] the health and safetpnsumers.”

As such, the Tribal Utility Authority found “Spriistnon-payment of [NAT’s] access tariff

9 The Tribal Utility Authority’s Order was attachéal the “Declaration of Scott R. Swier in
Support of NAT’s Motion to Stay” and marked as “ibih4.” The Order was signed by then-
Crow Creek Tribal Chairman Brandon Sazue. Thedfilate doctrine” requires all customers,
such as Sprint, who avail themselves of tariffedises, to pay lawfully-imposed tariff rates.
The “filed rate doctrine” is a common law constrtiat originated in judicial and regulatory
interpretations of the Interstate Commerce Act\aad later applied to the Communications Act
of 1934 (as amended). The doctrine has been tenslisapplied to a variety of regulated
industries and stands for the principle that adhaliiled tariff has the force of law and may not
be challenged in the courts for unreasonableng&sspeupon direct review of an agency’s
endorsement of the rat&ee, e.g. Maislin Industries, U.S., Inc. v. Prim@tgel, Inc.497 U.S.
116, 117 (1990). The doctrine is premised on ®vets — (1) it prevents carriers from engaging
in price discrimination between ratepayers, andt(@)eserves the exclusive role of authorities
in approving “reasonable” rates for telecommunaadiservicesMarcus v. AT&T Corp.138

F.3d 46, 58 (¥ Cir. 1998).



charges to be a violation of the laws of the Crawe® Sioux Tribe* DeJordy Affidavit 1 18.
As of today’s date, Sprint continues to entirgigare this Order and refuses to pay the
Tribal Utility Authority’s lawfully-imposed AccesSariff. DeJordy Affidavit § 20.

C. Sprint’'s Characterization of NAT’s 2008 Filing withe South Dakota Public Utilities
Commission is Misleading

Sprint’s Opposition Memorandum attempts to alldgeg NAT somehow acted
“nefariously” in 2008 when it requested a dismissats certification application from the
SDPUC. (Opposition Brief, pages 11-12). Howewaeahorough analysis reveals that Sprint’s
characterization of NAT’s actions in this SDPUC teats misleading.

In September 2008, NAT filed an “Application for i@kcate of Authority” with the
SDPUC (SDPUC TC 08-116%. In December 2008, NAT moved to dismiss its Apgiien
based on the Tribe’s exercising jurisdiction ové&TRk services within the exterior boundaries
of the Reservation. Shortly thereafter, Midstaten@unications, Venture Communications
Cooperative, and the South Dakota Telecommunicatfarthority intervened and opposed
NAT’s motion to dismiss on numerous grounds (inolgdurisdictional, procedural, and
precedential grounds). NAT promptly replied to thervenors’ objection§’

In January 2009, the SDPUC issued its Staff RegptinBIAT’s motion to dismiss. The

Staff Response fairly couched the issue as “wheétlAdr has the right to voluntarily dismiss its

X The Tribal Utility Authority’s Order provides Spiti with an invitation to address Sprint’s
concerns. However, Sprint has also entirely igddhes part of the Order. DeJordy Affidavit
1 109.

12 NAT requests that this Commission take judicigiceof the docket filings in SDPUC TC 08-
110.

13 The Tribe also offered “Comments” in support of N&motion to dismiss. The substantial
briefing and legal efforts by the respective parteaves no doubt that this SDPUC matter was a
heavily “contested” proceeding.



filing for an application for a certificate of awttity to provide local exchange services on the . .
.. Reservation?” In recommending that NAT’s motio dismiss be granted, the Staff Response
opined, “the Intervenors have raised many concénnsthere exists no special reason that the
dismissal should not be granted. This docket, viga filing for a certificate of authority, is

not the forum to determine the issues that thetateors believe may exist.” The Staff
Response further explained, “[t]he Intervenors’a@ams do not address NAT'’s technical,
financial, or managerial capabilities. . . . Theetmenors would not suffer any prejudice should
[NAT’s] Motion to Dismiss be granted. NAT has dvsalute right to voluntarily dismiss its
application and there is no special reason whylisimissal should not be granted.” This
Commission adopted its staff's Response and fo{lAT’s] motion to voluntarily dismiss . . .
reasonable analot contrary to the public interest(emphasis added).

Sprint claims that NAT is improperly operating dre tReservation without this
Commission’s authority. However, for Sprint to pop this allegation, it must imply that this
Commission’s “Order of Dismissal” was somehow atai by NAT “under color of darkness”
and in a nefarious or illegal manner. These clantimplications are yet another example of
Sprint’s attempt to mislead this Commission in appg NAT’s motions.

D. Sprint's Actions Have Resulted in Duplicative Fede€ourt, Tribal Court, and SDPUC
Proceedings

i.)  Sprint’s South Dakota Public Utilities @mission Complaint

Less than two months after the Tribal Utility Authy issued its Order, Sprint filed its
currently-pending complaint with this Commissid@print’'s complaint concerns issues identical
to those decided by the Tribal Utility Authorityn its complaint, Sprint alleges that (1) this
Commission has the sole authority to regulate $printerexchange services within the State of

South Dakota; (2) the Tribal Utility Authority laskurisdiction over Sprint; and (3) NAT must
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seek a Certificate of Authority from this Commiss@and file a tariff with this Commission
before NAT can charge for switched access service.

i.) NAT’s Complaint in Crow Creek Tribal Court

On July 7, 2010, NAT filed a complaint with the Bal Court™ NAT’s complaint asks
the Tribal Court to enforce the Tribal Utility Awhty’s Order. In its Tribal Court complaint,
NAT alleges that (1) Sprint is unlawfully refusitggcompensate NAT for Access Tariffs, and
(2) the Tribal Utility Authority and Tribal Courtdve proper jurisdiction over Sprint in this
matter.

At this time, NAT’s complaint is pending before thebal Court. Sprint has requested
that NAT’s Tribal Court complaint be dismissed fack of jurisdiction. The Honorable B.J.
Jones has been appointed to serve as the judiges ifirtbal Court action. Judge Jones recently
established a schedule for the parties to subnatsbon these highly-complex jurisdictional
issues.

iii.)  Sprint's Complaint in Federal District Qot

On August 16, 2010, Sprint filed a complaint witle tUnited States District Court —
District of South Dakota. Sprint's complaint conteissues identical to those decided by the
Tribal Utility Authority and contained in NAT’s Tioal Court complaint. In sum, Sprint alleges
that the Tribal Utility Authority and Tribal Couhiave no jurisdiction over its activities on the
Reservation.

At the present time, Sprint’'s complaint is pendoggore the Honorable Karen E.
Schreier. NAT has filed a Motion to Stay basedrulaek of jurisdiction and the tribal

exhaustion doctrine. Sprint recently filed a Matior Preliminary Injunction. On October 14,

14 NAT’s Tribal Court complaint was attached to tfizetlaration of Scott R. Swier in Support
of NAT’s Motion to Stay” and marked as “Exhibit 5.”
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2010, a hearing on these issues was held befoge Bhreier in Sioux Falls, South Dakota.
Pursuant to Judge Schreier’s order, the partiemdhe process of submitting final briefs on the
issues contested at this October 14, 2010, hearing.

E. The Underlying Dispute Between the Parties

Sprint, a national long distance carrier, woule ltk avoid its legal duty to pay NAT’s
lawfully-imposed tariffed access charges simplyduse Sprint’s customers are calling some of
NAT’s customers, which in turn has increased thewm of money Sprint owes NAT under the
governing tariffs. Sprint admits that it previopglaid NAT's tariffed rates. Sprint must also
concede, under the “filed rate doctrine,” that NATariffs are binding and that Sprint pays other
carriers, in positions similar or identical to NAheir tariffed rates for calls to all of Sprint’s
customers.

Sprint’s false, misleading, and disingenuous b&sethis refusal to pay is that NAT is
somehow involved in an unlawful “scheme.” Howe@&pyint provides no authority for this
legally unsupportable claim and its arguments aredosed by binding Federal
Communications Commission (FCC) precedent. In tacengaging in “self help” and not
paying NAT’s lawfully-imposed tariffed access chesgsprint is acting unlawfully

The fact of the matter is that Sprint views NATaasompetitor. Sprint’s intention is to
replicate what it has done in previous cases scevate its competition by refusing to pay
legally-imposed access charges — thereby finagciaéinkrupting” any potential competition.

F. Sprint's Allegations in Opposition to NAT’s Motidio Stay/Motion to Dismiss are
Misleading

Sprint’s alleges that NAT is “exploiting a weakn@sshe federal regulatory scheme” and
engages in “traffic pumping.” However, Sprint'sdedard” argument of NAT’s “exploitation of

the system” and “traffic pumping” is simply wrorgyyeiled attempt to improperly argue the
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merits of this case, and irrelevant to the pendisges of “tribal exhaustion” and proper
jurisdiction.

Sprint provides an incorrect and misleading explanaf NAT’s services. In addition to
those already mentioned in this memorandum, NA® pisvides the following services:

* NAT completes Sprint’s customers’ conference caliach month, Sprint bills and
collects call termination fees from its customafst Sprint refuses to pay NAT’s
termination fees for the services NAT provides. sfish, Sprint profits handsomely from
these calls.In other words, Sprint bills its customers for fees, collects the fees from
its customers, improperly refuses to distributertbestomer’s fees to NAT, and keeps a
considerable profit.

* NAT does not engage in illegal “traffic pumpingSprint knows that NAT’s business
model is perfectly legal. Sprint simply views NAS a competitor. NAT has properly
filed federal and tribal tariffs that clearly explahat NAT is offering services to
conference providers. NAT's business has alwags lsenducted with the utmost
transparency. Sprint’'s attempts to somehow clagh NAT’s services and tariffs are
improper are incorrect and misleading.

* NAT'’s advanced telecommunications system is latatethe Reservation. In fact,
NAT’s telecommunications system is located direbind the Reservation’s Youth
Center. Sprint could have easily verified thig tag making a simple visual inspection
of NAT's facilities. Instead, Sprint chooses tdsut false and misleading information
as to NAT’s operations on the Reservation.

» Sprint incorrectly asserts that calls do not “terateé” on the Reservation. In fact, calls
do “terminate” on the Reservation via NAT’s advahtelecommunications syster.

Reiman Affidavit, 9 12-15.

15 It should also be noted that all of the major loliggance carriers (including Sprint) offer
conference calling services that compete with NAT fact, NAT has offered Sprint a
termination rate that is similar (if not identicéd)the termination rate that Sprint charges the
other major carriers for terminating their own resfve conferencing services. However, in an
effort to drive its competition out of businessyiSpillegally invokes the doctrine of “self help”
and refuses to pay smaller competitors’ lawfullyposed fees. In an effort to settle the
numerous pending lawsuits between the parties, Bveh offered Sprint a “Tier-One Metro
Rate” ($0.01 per minute) even though NAT is legaltyitled to collect the higher “Rural Rate.”
Therefore, Sprint’s claim that NAT is involved irfscheme” to collect these more profitable
“Rural Rates” is patently incorrect.
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Sprint also submits incorrect and misleading aliega regarding NAT’s technology.
NAT’s broadband network uses WiMax (Worldwide Iajgerability for Microwave Access)
technology operating in the 3.65 GHZ licensed gpett providing service to residential, small
business, hospitality, and public safety custom&vaVax is a Broadband Wireless Access
technology based on the IEEE 802.16 standard ttadtles the delivery of high-speed personal,
business, and enterprise class broadband servicedhscribers anytime, anywhere. Through the
use of advanced antenna and radio technology vilDNDOFDMA (Orthogonal Frequency
Division Multiplexing), NAT delivers wireless IPr{ternet Protocol) voice and data
communications. WiMax was selected because thistdogy offers flexible, scalable, and
economically viable solutions that are key compasiém deploying in vast rural environments,
such as the Reservation. DeJordy Affidavit § 13.

Unfortunately, Sprint’s representations regardimgtechnology used by NAT is incorrect
and misleading in numerous ways. However, for sdilaarity and expediency, NAT asserts
that five of Sprint’s representations are fundaranincorrect and misleading:

e Paragraph 10 of the Affidavit of Amy S. Clouserd@ser Affidavit) is incorrect and
misleading. In fact, NAT has over one-hundred {I@8idential subscribers on the
Reservation.

» Paragraph 11 of the Clouser Affidavit is incorraotl misleading. NAT delivers all “line
side” subscriber calls to subscribers or subscelo@ipment located on the Reservation.
In the case of the latter, the subscriber equipnsevtice application equipment situated

in NAT’s “radio hut.” NAT’s “radio hut” is owned Y NAT and located on the
Reservation.

» Paragraph 12 of the Clouser Affidavit is incorrantl misleading. The Clouser Affidavit
is partially correct in that a call is transporteda WideVoice switch in Los Angeles,
California. In fact, this call is known in the stry as the “trunk side” of the call. The
switch then transmits the call to NAT’s subscribansl subscriber equipment located on
the Reservation. This call is known in the indysis the “line side” of the call.

This long-haul “trombone-like” transport is duethe lack of physical telephone
equipment facilities in Fort Thompson, South Dakmt&ioux Falls, South Dakota.
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Since the time this network topology was constrick®wever, WideVoice has negotiated
and obtained physical accommodations to houseephehe switch/media gateway in
Sioux Falls, South Dakota. When this network modtfon is complete, calls will be
delivered on the “trunk side” on inter-building fi#ges to the WideVoice switch and then
be transferred to private, “line side” facilitiestdo the Crow Creek Reservation.

» Paragraph 21 of the Clouser Affidavit is incorrantl misleading. Sprint simply
dismisses the rapidly expanding technology thatwadltelephone switching equipment to
be “Geo-Diverse.” WideVoice owns and operates SG#D-Diverse” equipment. The
common call control of this “Geo-Diverse” equipme&ntocated in Los Angeles,
California, under the Local Exchange Routing GUWideRG) designator of
LSANCARDGS. This common control portion of the fi@bcontrols diverse switch
equipment in geographically-diverse locationsthis case, these locations are Los
Angeles, California, and Sioux Falls, South Dakota.

» Paragraph 21 of the Clouser Affidavit is also imeot and misleading in that it simply
dismisses the industry’s understanding and rulggrsidictional presence in the North
American telephone network (Rules). Under the Rudecompetitive telephone company
Is not required to have a “phone switch” in eactl avery rate center. Instead, the rate
centers can be aggregated back to a “switching butki as Los Angeles, California, or
Sioux Falls, South Dakota, by using a “Point oehface” (POI) registration to provide
jurisdiction. This POI designator for NAT is FFTBEA1MD, located on the
Reservation in Fort Thompson, South Dakota, urthileelocal incumbent telephone
company that serves that rate center from a telebwitch in Kimball, South Dakota.

Affidavit of Keith Williams, 9 3-6.

DISCUSSION OF LAW

l. THIS COMMISSION SHOULD GRANT NAT'S MOTION TO STAY B ASED
UPON THE “TRIBAL EXHAUSTION DOCTRINE”

This Commission (like a federal court) has limijedsdiction, and in every case, this
Commission (like a federal court) must determinthatoutset whether it has jurisdiction. Under
well-established principles of federal Indian ldte facts of this case authorize that before
further proceedings should occur before this Comaimiig Sprint should be required to exhaust
its remedies in the parallel action previouslydiley NAT in Tribal Court.

The exhaustion doctrine precludes a party fronchittg or evading the jurisdiction of a

tribal court in a collateral or parallel federatian until it first exhausts all remedies availalrie
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the tribal court.lowa Mut. Ins. Co. v. LaPlantd80 U.S. 9, 15-17 (1987\at’| Farmers Union
Ins. Cos. v. Crow Tribe of Indiand71 U.S. 845, 856-57 (1985). At its core, thhaastion
doctrine recognizes that “[t]ribal courts play &Vrole in tribal self-government, . . . [thatkth
Federal Government has consistently encourageddeeelopment[,]” and that “[a] federal
court’s exercise of jurisdiction over matters riglgtto reservation affairs can . . . impair the
authority of tribal courts[.]”lowa Mut, 480 U.S. at 14-15 (citations and footnote omjtted
Therefore, a federal court must “stay[] its handtianay not “consider any relief” until
exhaustion is completeNat'| Farmers,471 U.S. at 857. While exhaustion is “requirecdas
matter of comity, not as a jurisdictional preregeis|” lowa Mut, 480 U.S. at 16 n.8, the
doctrine is a mandatory “inflexible bar” to a fedlecourt’s exercise of jurisdictiorBowen v.
Doyle 230 F.3d 525, 529-30 (2d Cir. 2000) (quotanberry v. Greer481 U.S. 129, 131
(1987)). See also, Burlington Northern R.R. Co. v. Crow dlriBouncil 940 F.2d 1239, 1245 &
n.3 (9th Cir. 1991) (exhaustion is “not discretignat is mandatory” and is “a prerequisite to a
federal court’s exercise of its jurisdictior® Sprint cannot dispute these fundamental principles.
Sprint cannot disguise its deliberate efforts towinvent the jurisdiction of the Tribal

Court via its duplicative action. The scope of the parties’ respective factuabaliens, and

18 In lowa Mut, the Supreme Court firmly rejected the argumeat ¢hfederal court’s undisputed
subject matter jurisdiction, whether based upomminy of citizenship or the presence of a
federal question, “overrides the federal policyeference to tribal courts” and excuses the
exhaustion of tribal court remedies. 480 U.S.7il8&. See also, Stock West, Inc. v.
Confederated Tribes of the Colville Reservat®n3 F.2d 1221, 1229-30 (9th Cir. 1989)
(exhaustion required despite federal court’s subjeadter jurisdiction).

7 Under the Constitution and By Laws of the Crowekr&ioux Tribe, the Tribal Council is
empowered and authorized to enact resolutions etidamces governing the management of all
economic and educational affairs and enterpriséiseoTribe. The Crow Creek Utility Authority
Ordinance was amended in September 1997 to estab&#Crow Creek Utility Authority.

Under the Crow Creek Utility Authority Plan of Opépn, the stated purpose of the Crow Creek
Utility Authority is to “plan for, provide, and faish utility services in all areas of the Crow
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the practical effect of any ruling on the merissindistinguishable. Thus, exhaustion is plainly
warranted-®

Next, Sprint cannot reasonably dispute that thpeesve legal actions arise from
activities occurring within the exterior boundaradshe Reservation. Specifically, Sprint

challenges the legitimacy and viability of:

. the Tribal Court;
. NAT - a tribally-owned limited liability company;
. high-speed Internet access, basic telephone, agddistance services on and

within the Reservation;

. the Tribal Utility Authority’s ability to plan andversee utility services on the
Reservation;

. the Tribal Utility Authority’s ability to promotehte use of these utility services to
improve the health and welfare of the residents;

. the Tribe’s Telecommunications Plan;

. the Tribal Utility Authority’s Approval Order;

. the Tribal Utility Authority’s access tariffs;

. the Tribal Utility Authority’s Enforcement Order;

. one of the first new tribally-owned telephone systan the United States;

Creek Sioux Reservation.3ee'Exhibit 2" of “Declaration of Scott R. Swier in Support of
NAT’s Motion to Stay.”

18 NAT’s complaint in Tribal Court includes the folling federal, tribal, and common law
claims: Count |- Breach of Contract/Collection Action PursuanEealeral TariffsCount 11—
Breach of Implied Contract Resulting from ViolatiohFederal and Tribal Tariff€Gount 111 —
Violation of Section 201 of the Communications A€T,U.S.C. § 201Count IV- Violation of
Section 203 of the Communications Act, 47 U.S.208§; Count V— Breach of
Contract/Collection Action Pursuant to Tribal Tgri€ount VI -Quantum Meruit (Unjust
Enrichment); anc€ount VIl —Declaratory JudgmentSee‘Exhibit 5” of “Declaration of Scott
R. Swier in Support of NAT’s Motion to Stay.”
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. over one hundred (100) high-speed broadband aephehe installations at
residential and business locations on the Resenvati

. a new high-speed broadband and telephone instaitatin the Reservation;

. an Internet Library with six (6) work stations thmbvide computer/Internet
opportunities for Tribal members who do not otheevhave access to computers;

. the construction and opening of a state-of-thdaaitity that will serve as a full-
service communications center offering free Interaeline education classes,
computer classes and instruction, and free teleplhoness to individuals who
would otherwise not have access to even these basiices on the Reservation;

. subsidies that provide telecommunications serviites;of-charge, to Tribal
members;
. the Reservation’s ability to escape the unfortuaat long-standing

circumstances that have prevented economic developamnd growth;

. past, present, and future employment and econoevieldpment opportunities in
one of the nation’s poorest areas; and

. a unique business structure composed of both Taiélprivate entity ownership
that has attracted unprecedented financial andatapvestment to the
Reservation.
Sprint’s attempt to characterize this dispute asoa-tribal affair” finds no support
in the law and is inconsistent with the factuabrelc It is also well-settled that the existence of
off-reservation contacts does not excuse applicaifdhe exhaustion doctrine where the genesis
of a dispute lays on-reservatiddee, e.gNinigret Dev. Corp. v. Narragansett Indian
Wetuomuck Housing Authorjt07 F.3d 21, 32 (1st Cir. 2000) (dispute arignogn tribal
housing authority’s development of off-reservatiow-income housing project for tribal
members)Bank of Oklahoma v. Muscogee (Creek) Nat@#f2 F.2d 1166, 1168-70 (10th Cir.
1992) (exhaustion required in interpleader actitladfby off-reservation bank holding funds
subject to contract dispute between tribe and moileh company stemming from on-reservation

gaming activity);Stock West Corp. v. Tayld@64 F.2d 912, 919 (9th Cir. 1992) (although
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disputed document “was delivered . . . off the nesgon][,]” exhaustion required because totality
of facts show that activities giving rise to thieeghtions were “commenced on tribal lands”).
Here, it is clear that the “genesis” of the pattédspute arises from activities taking place withi
the Reservation’s boundaries.

Finally, Sprint cannot dispute that it has floutkd processes of both the Tribal Utility
Authority and Tribal Court. Sprint justifies itstéons through letters and filings challenging the
Tribal Utility Authority’s and Tribal Court’s juridiction over it and the subject matter of NAT’s
action. By taking this posture, Sprint ignoresiadamental tenet of the exhaustion doctrine —
that tribal courts should enjoy the opportunityhe first instance to adjudicate challenges to
their own jurisdiction.See Nat'l Farmers471 U.S. at 856-57 (tribal court must have a “full
opportunity to determine its own jurisdiction[,] .. to rectify any errors it may have made[,] . . .
[and] to explain to the parties the precise basmiatcepting jurisdiction”).

In sum, through its actions before this Commissiba federal district court, and the
Tribal Court, Sprint has defied the requirementthefexhaustion doctrine and the orders of the
Tribal Utility Authority. Sprint has caused thery “jurisdictional confrontation” it now
purports to avoid, and, in doing so, has both prteska textbook case for application of the
exhaustion doctrine and vividly underscored thetmloe's importance in safeguarding the
integrity of the Tribal Court.

A. Sprint's Reliance o’trate, Hornell, Christian Children’s FundndHicksis Misplaced

Sprint disregards the uniform body of federal cquetcedent that controls this case and
instead relies upon multiple cases that are realtynguishable. NAT has established that the
federal courts have uniformly held that the exhauastloctrine precludes a party from litigating

in federal court, as Sprint seeks to do here, thesgsame issues that are pending in a parallel,

19



previously-filed tribal court action. Sprint has answer for this wealth of authority running
directly counter to its position. Instead, Speither improperly argues thmeeritsof this case or
relies on authorities that are inapplicable.

Indeed, Sprint principally relies @trate v. A-1 Contractor$20 U.S. 438 (1997). In
Strate,however, the Supreme Court was confronted withlitmged issue — could a tribal court
entertain a civil action betweéwo non-tribal memberg/hich occurred on a portion ofpablic
highway maintained by the Statader a federally granted right-of-way over Indiaservation
land? Id. at 442. In answering this question in the negative Supreme Court held that “tribal
courtsmay notentertain claims againsbnmemberarising out of accidentsn state highways
absent a statute or treaty authorizing the tribgoteern the conduct of nonmembers on the
highway in question® Id. (emphasis added). In this case, NAT has clefiyonstrated that
it is atribally-ownedtelecommunications company, conducting businegsb®Reservationand
providing employment and economic development dpjpdies on théReservation As such,
Sprint’s reliance oistrateis misplaced.

Sprint next citeslornell Brewing Co. v. Rosebud Sioux Tribal Cot83 F.3d 1087 (8th
Cir. 1998), to support its position. HoweverHornell, it was “undisputed that the Breweries
d[id] not conduct [its] activities on the Rosebuib$ Reservation. . .” Id. at 1091 (emphasis
added). Once again, in this case, NAT has cleltgonstrated that it istabally-owned
telecommunications company, conducting businesh®Reservationand providing
employment and economic development opportunitietheReservation As such, Sprint’s

reliance orHornell is also misplaced.

19 To further demonstrat®tratés limited precedential value, the Supreme Couimeg, “T[he]
Court expresses no view on the governing law op@réorum when an accident occurs on a
tribal roadwithin a reservatiori 1d. (emphasis added).
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Sprint also relies upo@hristian Children’s Fund, Inc. v. Crow Creek Siolnbal
Court, 103 F.Supp.2d 1161 (D.S.D. 2000). However,Ghestian Children’s FundCourt
found that “[t]he alleged conduct which forms tleesis for the complaints in tribal court against
CCFdid not occur within the Reservatioi\ll decisions and related actions regarding the
termination of CCF’s involvement . . . warede and implemented off the [R]eservatithId.
at 1166 (emphasis added). Of course, in this ¢4&&, has clearly demonstrated that it is a
tribally-ownedtelecommunications company, conducting businedb®Reservationand
providing employment and economic development dpipaies on théReservation Sprint’s
reliance orChristian Children’s Funds also misplaced.

Sprint submits thatlevada v. Hicksb33 U.S. 353 (2001) also precludes application of
the exhaustion doctrine. Hicks,however, the Supreme Court was presented witrstueiof
whether a tribal court may assert jurisdiction osigil claims againsstate officialsvho entered
tribal land to execute a search warrant againsbal tmember suspected of having violated state
law outside the reservatioft Id. at 355. Once again, in this case, NAT has clearly
demonstrated that it istebally-ownedtelecommunications company, conducting business on
the Reservationand providing employment and economic developroppbrtunities on the
Reservation Sprint’s reliance ohlicks,therefore, is also misplaced.

Sprint also incorrectly implies that this Commigs(as astatepolitical body) can simply
ignore both the tribal exhaustion doctrine andThbal Court’s jurisdiction. Sprint disregards

the fact that “[i]f state-court jurisdiction overndians or activities on Indian lamebuld interfere

20 |t should also be noted that@hristian Children’s Fundthe parties actually exhausted tribal
court remedies before proceeding to federal distoart. Id. at 1163-64.

2L 1t should also be noted that tH&cks Court specifically stated Gur holding in this case is
limited to the question of tribal-court jurisdicti@ver state officers enforcing state lawe
leave open the question of tribal-court jurisdiotm/ernonmember defendantsgeneral.” Id.
at 358 n.2 (emphasis added).
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with tribal sovereignty and self-government, ttate courts are generally divested of
jurisdiction as a matter of federal lawlbwa Mut, 480 U.S. at 15 (citingisher v. District

Court of Sixteenth Judicial Dist. of Montar4 U.S. 382, 386 (1976) aNdilliams v. Lee358
U.S. 217 (1959)) (emphasis adde®ee also Wells v. Wel#51 N.W.2d 402, 405 (S.D. 1990)
(“[t]he test for determining whether a state caudy assume jurisdiction over claims involving
Indians . . . [is] ‘whether the state action [woulfinge] on the right of reservation Indians to
make their own laws and be ruled by them.”) (etta$ omitted)Matsch v. Prairie Island
Indian Community567 N.W.2d 276, 277-79 (Minn. Ct. App. 1997) (halglthat a party may
not circumvent the jurisdiction or determinationaotribal court by filing a duplicative action in
state court).

In this case, there is no doubt that this Commissiexercising of jurisdiction would
undermine the authority of the Tribal Court ovesBwation affairs and would improperly
infringe on the right of the Tribe to govern itself is immaterial that Sprint is not an Indian.
Sprint has contacts with the Reservation and wittibally-owned limited liability company.
The United State Supreme Court has consistentlgdgdahe authority of Indian governments
over their reservations. The South Dakota Supr@met has done likewise.

B. The “Tribal Court Exhaustion Doctrine”

In lowa Mut. Ins. Co. v. LaPlantd80 U.S. 9 (1987) andat’| Farmers Union Ins. Co. v.
Crow Tribe of Indians471 U.S. 845 (1985), the Supreme Court announaeddhtrine of
“tribal court exhaustion.” This doctrine is desgihto protect the integrity of tribal courts, vital
as those courts are to the exercise of tribalgmlernment. Under this doctrine, Sprint may not

challenge the jurisdiction of the Tribal Court tigiate the merits of the dispute already pending
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before the Tribal Court, until Sprint first exhagisil remedies available in the Tribal Court
regarding similar issues.

The federal courts have uniformly held that, urttlertribal court exhaustion doctrine, a
party may not circumvent or attack a tribal coup’ssdiction by filing a duplicative federal
court action. Because this dispute strikes avémg heart of the Tribe’s self-determination —
including Sprint’s efforts to pierce the Tribe’svepeign immunity and the Tribe’s exercise of
regulatory and adjudicatory oversight over economei¢celopment activities on the Reservation —
it presents a classic case for application of titr@ltcourt exhaustion doctrine. Accordingly, this
Commission should follow the federal courts’ leadl &stay its hand” until Sprint exhausts its
remedies in Tribal Couf

C. The “Tribal Court Exhaustion Doctrine” Applies IiE Case

“Tribal courts play a vital role in tribal self-gexnment, and the Federal Government has
consistently encouraged their developmembwa Mut.,480 U.S. at 14-15 (internal citation and
footnote omitted). “A federal court’s exercisgjafisdiction over matters relating to reservation
affairs can . . . impair the authority of tribalucts[.]” Id. at 15 (citations omitted). Accordingly,

a party may not attack or circumvent the jurisaictof the tribal court in a collateral or parallel

%2 The duration of such a stay would likely turn be Tribal Court’s jurisdictional
determination. For example, in the federal coartext, if the Tribal Court concludes that it
lacks jurisdiction over Sprint or the subject matiethe dispute, the federal court would then
proceed to adjudicate the merits of the disputehowever, the Tribal Court concludes that it
possesses jurisdiction, then the federal court avtathy its hand” until the Tribal Court
adjudicates the merits of the dispute. After thiédl Court’s adjudication on the merits, and the
parties’ exhaustion of any available appellate iip® the federal court could then proceed to
review the Tribal Court’s jurisdictional determiitat. If the federal court upholds the
jurisdictional determination under federal law,rthiewould not re-adjudicate the merits. If,
however, the federal court finds that the Tribal@@cted without jurisdiction, it would then
adjudicate the merits of the dispute.
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federal action unless and until it first exhaudtseamedies available in tribal courtd. at 16-17;
Nat'| Farmers,471 U.S. at 856-57°

While the exhaustion of tribal court remediesriquired as a matter of comity, not as a
jurisdictional prerequisite[,]fowa Mut.,480 U.S. at 16 n. 8, the doctrine is a mandatory
“inflexible bar” to a federal court’s exercise afisdiction. Duncan Energy Co. v. Three
Affiliated Tribes of Fort Berthold Reservatidy, F.3d 1294, 1300 (8th Cir. 1998owen v.
Doyle,230 F.3d 525, 529-30 (2nd Cir. 2000). Furtherglee the “federal policy of promoting
tribal self-government encompasses the developofdhe entire tribal court system, . . .” “[a]t
a minimum, exhaustion of tribal remedies meansttitzd! appellate courts must have the
opportunity to review the determination of the lowrgéal courts[,]” lowa Mut.,480 U.S. at 16-
17, and a federal court must “stay[] its hand” uinibal appellate review is completdat’|
Farmers, 471 U.S. at 857. Following the exhaustion of trik@urt remedies, the tribal courts’
determination of tribal jurisdiction is subjectdballenge in federal court — until then, “it would
be premature for a federal court to consider ahgfre Id.; see also lowa Mut480 U.S. at 19.

To NAT’s knowledge, the federal courts have awiae complete unanimity on the
precise question presented here. With the exaepfioccasional district court opinions that
have been overturned on appeal, the federal cbavis uniformly held that the tribal court
exhaustion doctrine precludes a party such as Spom litigating in federal court those very
same issues that are pending in a parallel trinaft@ction.

For example, irfaming World Int’l Ltd. v. White Earth Band of Chgwa Indians317

F.3d 840 (8th Cir. 2003), the Eighth Circuit coresied a dispute stemming from a casino

23 The tribal court exhaustion doctrine applies reigess of whether a party collaterally attacks
the jurisdiction of a tribal court directly, stat’| Farmers,471 U.S. at 856-57, or indirectly by
seeking to litigate the merits of a dispute alrehédfpre a tribal court, seewa Mut.,480 U.S. at

11-13, 16-17.
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management agreement between Gaming World andahé. Brhe dispute arose when the tribal
council terminated the agreement and Gaming Waitdated arbitration proceedingsd. at
846-47. The Band subsequently sued Gaming Wottidkal court, seeking a declaration that
the management agreement was invali.at 846. Gaming World objected to tribal court
jurisdiction and, one month later, sued the Bani@deral court, seeking a declaratory judgment
as to the validity of the agreement and an orderpadling arbitration.ld. Recognizing that
“[t]he first filed declaratory action [in tribal cot] encompasses all of the issues between the
parties . . . [and that] Gaming World’'s subsequpstition for declaratory relief and arbitration
was a clear attempt to evade tribal court jurisainct the Eighth Circuit held:

[T]he district court erred by not deferring for existion of tribal

court remedies and by proceeding to rule on theamdd compel

arbitration. Our decision ifBruce H. Lien Co. v. Three Affiliated

Tribes 93 F.3d 1412 (8th Cir. 19963nd those in similar cases

decided by the Fifth, Ninth, and Second Circuigskethat

exhaustion should be required when a party triesvoid tribal

court jurisdiction by seeking an order to compdbignation in

federal court. This is especially true if the underlying dispute

involvesactivities undertaken by tribal government within

reservation lands Failure to require exhaustion in these

circumstances would undermine the important fedewhty to

foster tribal self government through the developté tribal

courts as enunciated Mat'| Farmers Union Ins. Caandlowa

Mut. Ins. Co.
Id. at 851-52 (emphasis added) (footnote omitted).

The Eighth Circuit was also confronted with thé&uxstion doctrine iBruce H. Lien Co.

v. Three Affiliated Tribe€93 F.3d 1412 (8th Cir. 1996). There, the Chair@iath Secretary of
the Three Affiliated Tribes Tribal Business Counpilirportedly acting on behalf of the Tribes,
executed a gaming management agreement with theeBtuLien Company that included an

arbitration clause and corresponding waiver of seiga immunity. Id. at 1414-15 n.2. When

the company demanded arbitration, the Tribes suérbial court seeking a ruling that the
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management agreement was “null and void under Maladue to lack of proper authority and
failure to garner approval by the [Tribal Busin€suncil].” Id. at 1415-16. After the Tribes
obtained a preliminary injunction from the tribaluct enjoining the company and the American
Arbitration Association from proceeding with thération, the company filed suit in federal
court seeking to enforce the arbitration claulskat 1416. The Eighth Circuit concluded:

[T]he Tribes are challenging the legal validitytbé contract itself,

specifically the actions of its former Chairmandegy to the

execution of the contract. This challenge to tbeutnent itself

therefore calls into question all provisions coméa therein

(including provisions relating to arbitration, so@ign immunity,

and federal district court jurisdiction). . . .

[T]he issue becomes where the decision regardimgahtract’s

validity is to be made. In the end we are conwinitet the

guestion must first be promptly addressed in thiealCourt,

subject to appropriate review by the District Court
Id. at 1417.

In Reservation Telephone Cooperative v. Three Atidtribes of the Fort Berthold
Reservation76 F.3d 181 (8th Cir. 1996), three telephone ecafjves challenged the authority
of multiple tribes to impose possessory interesotatelephone lines and rights-of-way within
their reservationld. at 182. Each cooperative provided telephone seteithe reservation
through telephone cables crossing reservation lapdsrtue of rights-of-way granted by the
Secretary of the Interidf. Id. at 182-83.

In 1990, the tribes enacted a tax on interesteahand personal property located within

the exterior boundaries of the reservation and fmeblusiness or profit. This possessory

24 Congress authorized the Secretary of the Intésigrant these rights-of-way in Section 3 of
its Act of March 3, 1901, 31 Stat. 1083 (codifiec®d U.S.C. § 319) (1901 Act). The 1901 Act
further authorizes the Secretary of the Intericiatotelephone lines for the benefit of Indian
tribes, but leaves intact the authority of stageritorial, or municipal authorities to assess»xa ta
on telephone lines laid pursuant to federal rigiftg/ay. Id. at 183.
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interest tax was assessed on 100 percent of thal aelue of the possessory interest as
determined by the tribal tax commissida. at 183. Under tribal law, the cooperatives’ proyper
interests situated within the reservation wereettidp the possessory interest tax and to tribal
remedies and appeal provisions. As such, thel taBacommission sent the possessory interest
tax forms to the cooperatives with a letter indiogithe tribes’ intent to collect the taxes.
Subsequently, the tribes sent a notice to the gatipes setting a deadline for filing possessory
interest tax returnsld.

In an attempt to avoid paying the taxes, the capass filed an action for declaratory
judgment in the United States District Court foe District of North Dakota. The cooperatives
asserted various grounds for invalidation of thigatrtax and sought to enjoin the tribes from
enforcing the taxld. The district court held that the cooperatives werpiired to present their
arguments to the tribal court before the federataction would be allowed to proce®dld. at
184. In affirming the district court’s decisiohgt Eighth Circuit found the cooperatives’
opposition to the tribal exhaustion doctrine td'lbeth incongruous and inconsistent with the
policy of tribal self-governance. . . .1t. at 185. The Eighth Circuit concluded by opiningtth
“if a federal court ‘accepts the reasoning thatiglypdoes not have to exhaust tribal remedies in a
case where the party says the underlying tribabmads preempted, there will never be an
exhaustion rule.”Id. (internal citations omitted).

In this case, Sprint seeks to litigate a dispefete this Commission involving (1) NAT
(a tribally-owned company), (2) NAT’s actions ordawmithin the exterior boundaries of the

Reservation, (3) the Tribe’s and Tribal Utility Auatrity’s regulatory authority, (4) the Tribal

2> Shortly thereafter, upon a motion by the coopeeatithe district court amended its stay order
to provide instead that the case be dismissed utifi@judice pending exhaustion by the
cooperatives of their tribal remedidd. at 184.
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Court’s adjudicatory authority, (5) the Tribe’sdimcial stability, (6) the Tribe’s economic
development efforts, (7) employment opportunit@sthe Tribe’s members, and (8) the Tribe’s
sovereign immunity.

NAT filed an appropriate action in Tribal Court.pproximately one month later, Sprint
filed a plainly duplicative action in the federasulict court and informed the Tribal Court that it
contests the jurisdiction of the Tribal Court outeaind the subject matter of the dispute. The
tribal court exhaustion doctrine unquestionablysiprint’s transparent attempt to circumvent
(and disregard) the jurisdiction of the Tribal CouAccordingly, this Commission should not
proceed further in this action until Sprint fullyleusts its remedies in the Tribal Court.

D. Tribal Exhaustion in this Dispute — a Quintessétiéhal Affair Stemming from the

Tribe's Exercise of Self-Government and Turninctlom Interpretation of Tribal Law —
Fulfills the Doctrine’s Underlying Policies

The policies underlying the tribal court exhaustitmctrine underscore the importance of
its application to this dispute. In addition t@proting the substantive federal policies of tribal
self-government, self-determination, and the autyrand development of tribal courts, the tribal
court exhaustion doctrine advances several prualgrdlicies. See lowa Mut480 U.S. at 14-
17;Nat’'l Farmers,471 U.S. at 856-57. Judicial efficiency, the “atgedministration of
justice,” and the avoidance of “procedural nightefig}’ demand that a tribal court be afforded
full opportunity to determine its jurisdiction, duate any challenges thereto, rectify any errors,
and develop a full record before a federal coudrwenes.Nat'| Farmers,471 U.S. at 856-57.
Moreover, exhaustion encourages tribal courts Xigan to the parties the precise basis for
accepting jurisdiction, and will also provide otlwaurts with the benefit of their expertise in

such matters in the event of further judicial rewie Id. at 857 (footnote omitted).
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By contrast, allowing litigants like Sprint to el@proper exercises of tribal court
authority through the filing of duplicative actiomsother courts would sap tribal courts of their
authority and undermine tribal self-government:

[U]nconditional access to the federal forwauld place it in direct

competition with the tribal courtshereby impairing the latter’s

authority over reservation affairs. Adjudicationsach matters by

any nontribal court also infringes upon tribal lavaking

authority, because tribal courts are best qualtitethterpret and

apply tribal law.
lowa Mut.,480 U.S. at 16 (emphasis added) (citations omittdthe importance of the tribal
court exhaustion doctrine has accordingly beemraéd in numerous caseSee, e.g., Ninigret
Dev. Corp. v. Narragansett Indian Wetuomuck HoushA207 F.3d 21, 32-33 (1st Cir. 2000)
(“[H]aving a tribal court address, in the first iaace, the scope of its jurisdiction over a dispute
that stems from actions taken in the course oékgiovernance promotes efficiency and sensibly
allocates scarce judicial resource€glumet Gaming Group-Kansas, Inc. v. Kickapoo Tobe
Kansas987 F.Supp. 1321, 1329 (D. Kan. 1997) (“If exhaarsis not required, the legitimacy
and independence of the tribal court system conees@rious question. Allowing litigants to
bypass tribal institutions by filing an action ederal court would undercut the tribal court
system”) (citations omitted).

The federal courts have not hesitated to requiha@stion in cases implicating these
policies. See, e.g., Duncan Ener@7 F.3d at 1300 (dispute over tribal taxation and
employment rights)Navajo Nation v. Intermountain Steel Bldgs., 142 F.Supp.2d 1222, 1229
(D.N.M. 1999) (case turning on tribal law and custof insurance, contract, and tort). “Federal
court restraint is ‘especially appropriate’ whdre tssues between the parties grow out of

‘[tJribal governmental activity involving a projetdcated within the borders of the reservation.

Gaming World317 F.3d at 850 (quotingruce H. Lien93 F.3d at 1420).
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Disputes such as the present one between NAT jariat §o to the heart of tribal self-
government, self-determination, and the dispositibtribal resources. By filing its duplicative
actions, Sprint seeks to place this Commissionfateral district court, and the Tribal Court on
the very “collision course” that the exhaustion ttioe forbids. Sprint’'s strategy offends the
policies of judicial efficiency, the orderly admstiation of justice, tribal-court development, and
tribal law-making authority set forth by the Supee@ourt inlowa Mut.andNat'| Farmers
Therefore, in keeping with the numerous decisi@idath above, the purpose of the exhaustion
doctrine, and the important policies underpinnimg doctrine, the Tribal Court should have the
first opportunity to address these quintesseniiadlt affairs.

E. Sprint's Unsupported Claims of “Tribal ExhaustioncEptions” Do Not Apply

In Nat'l Farmers the Supreme Court articulated three exceptioisa@equirements of
the exhaustion doctrine:
We do not suggest that exhaustion would be requweste an
assertion of tribal jurisdiction [1] “is motivatdy a desire to
harass or is conducted in bad faith,” or [2] whdae action is
patently violative of express jurisdictional proitidns, or [3]
where exhaustion would be futile because of thie tdan
adequate opportunity to challenge the court’s glicison.
471 U.S. at 856 n.21 (internal citation omittett)is clear, however, that none of these
exceptions apply here.
i) “Bad Faith or Harassment” Exception
With respect to the “bad faith or harassment’egtion, NAT’s decision to seek judicial
relief from the Tribal Court to enforce the Trilddtility Authority’s Order arising out of NAT’s

activities on and within the Reservation cannosoaably be viewed as an exercise in bad faith

or harassment.
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i.) “Federal Prohibition” Exception

Under the second exception, exhaustion is notiredjuwhen a federal law expressly
vests jurisdiction over a dispute in the federalrt®to the exclusion of other forumSee, e.g.,

El Paso Natural Gas v. Neztsosi6 U.S. 473, 483-87 (1999) (Price-Anderson ABl)ie Legs
v. United States Bureau of Indian Affai@&7 F.2d 1094, 1096-98 (8th Cir. 1989) (Resource
Conservation and Recovery Act). Here, howeverh ssiclearly not the case. And while an
exhaustive jurisdiction analysis at this junctieg@iemature and contravenes the fundamental
purpose of the exhaustion doctrifieit is clear that the Tribal Court has jurisdictiover the
dispute between NAT and Sprint.

The Federal Communications Commission (FCC or Casiom) has never foreclosed
an Indian tribe’s sovereign authority to initiatedaregulate its own telecommunications system.
In fact, the FCC recognizes that access to mo@dendmmunications services is critical to the
successful development of all Indian communiti€ee FCC is committed to facilitating
increased access to telecommunications in Indiam@pand recognizes that Tribal
governments have the right to set their own telenamications priorities and goals for the
welfare of their membership. In fact, the FCC bpimed, “As domestic dependent nations,
Indian Tribesexercise sovereign powers over their members armitbty . . . . In this regard, the
Commission recognizes that the federal governmaslongstanding policy of promoting
tribal self-sufficiency and economic developnigf@mphasis added). The Commission has been

steadfast in “[affirming] its commitment to proma@government-to-government relationship

26 See Petrogulf Corp. v. Arco Oil & Gas C82 F.Supp.2d 1111, 1117 (D. Colo. 2000) (“By
arguing that this case falls under neither ofNMumtanaexceptions, plaintiff addresses whether
the tribal court has jurisdiction over this casat, whether the tribal court should be permitted to
address that questidreforethe case is brought in state or federal courtth&sSupreme Court
has stated, the questions are distinct”) (emphagisginal).
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between the FCC and federally-recognized Indiah€ki’ See generallfFederal
Communications CommissioBxpanding Telecommunications Access in Indian @gupages
9, 18 (July 2006).

iii.) “Futility” Exception

Sprint’s speculation that NAT’s pursuit of Tribab@t remedies would be futile is not
enough to except Sprint from exhausting its Tribalrt remedies. “As long as a tribal forum is
arguably in existence, as a general matter, [ttieréd court] [is] bound bilational Farmerdo
defer to it.” Basil Cook Enterprises, Inc. v. St. Regis Mohawkeld17 F.3d 61, 66 (2nd Cir.
1997). Thus, if “the availability of a remedy abal law is facially apparent|[,]” federal
plaintiffs “must direct their arguments to the ippjal [c]ourt in the first instance.1d.

Here, the Crow Creek Tribal Court is a fully furmeting and vital court system.
Proceedings before the Tribal Court are governed bymprehensive set of rules which are
designed to ensure the orderly and impartial adstration of justice, and litigants enjoy a right
of appeal from the determinations of the Tribal @ouf Sprint chooses not to avail itself of the
procedures and protections being afforded it byTitileal Court, that decision cannot operate to
undermine the application of the exhaustion doetri®dee Bank of Oklahoma v. Muscogee
(Creek) Nation972 F.2d 1166, 1170 (10th Cir. 1998¢e also Williams-Willis v. Carmel Fin.
Corp.,139 F.Supp.2d 773, 780-81 (S.D. Miss. 2001) (haldirat alleged potential for bias in
tribal forum does not excuse failure to exhaust).

A party cannot simply presume that it will not reeea fair trial in tribal court. “Absent
any indication of bias,” a tribal court should het presumed to be “anything other than
competent and impartial.Duncan Energy27 F.3d at 1301Santa Clara Pueblo v. Martinez,

436 U.S. 49 (1978) (“Tribal courts have repeatdmiign recognized as appropriate forums for
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the exclusive adjudication of disputes affectingartant personal and property interests of both
Indians and non-Indians”). Sprint’s facts in tregard are nebulous, its logic is confused, and its
understanding and appreciation of the implicatioiniss argument on tribal sovereignty is non-
existent.

Sprint’s assertion that this Commission shouldautere to the tribal exhaustion
doctrine because the “bad faith,” “federal preeompti or “futility” exceptions may apply is
misplaced. This Commission should follow the wesdtablished exhaustion doctrine and allow
the Tribal Court to first determine its jurisdiatio

F. The Federal Communications Commission — “Expandiglgcommunications Access in
Indian Country”

It is important for this Commission to note that #iCC recognizes that access to modern
telecommunications services is critical to the sgstul development of all Indian
communities’’ Federal Communications Commissitmgian Telecom Initiativegages 1-4.
Among other benefits, telecommunications accesare¥s:
* Educational and learning opportunities through asd¢e the Internet;
* Employment and business opportunities;

* Public safety services, including access to emengearvices and long distance
medical services; and

» Access to government services.
Id. at 4. Without question, the FCC isommitted to facilitating increased access to
telecommunications in Indian Countryld. (emphasis added).
The FCC also recognizes that Tribal governmente ttiae right to set their own

telecommunications priorities and goals for thefarel of their membership. Federal

2" For more information on the FCC's efforts to reuiag tribal governments’ sovereignty and
its Indian Telecom Initiativeseewww.fcc.gov/indians/
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Communications CommissioBxpanding Telecommunications Access in Indian Ggupages
9, 18 (July 2006). The FCC acknowledges the uniggal relationships that exist between the
federal government and Tribal governments, asatgitein the Constitution of the United States,
treaties, federal statutes, Executive Orders, amdenous court decisionsd. at 18. “As
domestic dependent nations, Indian Tribrercise sovereign powers over their members and
territory. . . . In this regard, the [FCC] recognizes thatfederal government has a
longstanding policy of promoting tribal self-suifincy and economic developménitd.
(emphasis added).

The FCC has been steadfast in “[affirming] its catment to promote government-to-
government relationshipetween the FCC and federally-recognized Indiabebr™® In fact, the
FCC recently established an Office of Native Afaand Policy, which recognizes the
importance of “Tribal Nations and Native commurstexercis[ing] their sovereignty and self-
determination to ensure a bright future for theinerations. . . % Federal Communications
CommissionfFCC Establishes Office of Native Affairs and Pqgliygust 12, 2010.

lI. IF THIS COMMISSION DOES NOT INVOKE THE “TRIBAL EXHA USTION

DOCTRINE,” THEN THIS COMMISSION SHOULD GRANT NAT'S MOTION

TO DISMISS BASED UPON THE MONTANA EXCEPTIONS TO TRIBAL
COURT JURISDICTION

28 “Notwithstanding . . . efforts to promote ubiquitoservice, the Commission has recognized
that certain communitieparticularly Indian reservations and Tribal landgmain underserved,
with some areas having no service at’affederal Communications Commissidmthe Matter
of Statement of Policy on Establishing a Governrei@overnment Relationship with Indian
Tribes,Policy Statement (June 8, 2000) (emphasis added).

# See generallyStatement of Commissioner Michael J. Copps” (da#adust 12, 2010)
(recognizing the establishment of the FCC’s NaA¥fairs and Policy Office); FCC Press
Release (dated June 22, 2010) “Commissioner Micha@bpps Applauds the Appointment of
Geoffrey Blackwell to Lead New Initiatives for Iradi Country” (ensuring “robust government-
to-government consultation with Tribal governmehts”
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A. Tribal Requlatory Jurisdiction and Adjudicatoryiddiction

As previously indicated, NAT believes that an exdteue jurisdiction analysis at this
juncture is premature and contravenes the fundahpuatpose of the tribal exhaustion doctrine.
Nonetheless, Sprint provides an exhaustive juriggial analysis and predictably concludes that
this case does not fall within either of the exaap inMontana v. U.S450 U.S. 544 (1981).
However, Sprint'dMontanaanalysis disregards the fundamental principle eftthal
exhaustion doctrine — the issue currently befoie @mmmission isiot whether the Tribal Court
has jurisdictionover this case, buthetherthe Tribal Courshould be permittetb address that
guestionbeforethe case is brought before this Commission. Atiwagh NAT believes it to be
inappropriate at this time, NAT submits that thisn@nission should grant its Motion to Dismiss
based upon thielontanaexceptions to tribal court jurisdiction.

Among the most vexing issues in Indian law is thepe of federal, tribal, and state civil
regulatory jurisdictionandadjudicatory jurisdictionin Indian country. Sinc@/orcester v.
Georgia,31 U.S. 515 (1832), the United States Supreme G@asrstruggled to articulate general
principles to resolve these issues. Analysisf pegulatory authority in Indian country
invariably begins with identifying relevant codifiestatutes, and in some instances, pertinent
treaty provisions. When Congress has directly sppks wishes must be honored. In most
cases, however, no federal statute or treaty aat®wor prohibits explicit assertion of state or
tribal regulatory power in a particular situatiamd the issue will become whether, under general
judge-made principles, states or tribes (or bdtaye that power.

The basic standards are easily summarized: (1y@€e8 possesses broad authority to
establish the range of state, federal, and tribédaity in Indian country, including the power to

delegate federal authority to tribes and the pdeeestore inherent tribal authority lost through
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application of federal policies; (2) tribes possassibstantial measure of inherent, or non-
congressionally conferred, authority over their rbems but somewhat limited power over
nonmembers; (3) states may regulate nonmembergeagalndian country transactions with
the resident tribe or its members unless the balahéederal, state, and tribal interests
emanating from applicable federal statutes, reguiaf treaties, or tribal self-government rights
counsels preemption; (4) states may regulate pmatynember activities within Indian country
absent express congressional direction to the @ontand (5) states generally may not regulate
the Indian country activities of the resident trdrats members absent exceptional
circumstances or congressional authorizatiee generallyAmerican Indian Law Deskbook
(Fourth Edition),Conference of Western Attorneys General, Chap(2068).

In other words, it is a fundamental principle odllan law and United States federal
policy that, absent Congressional authorizationsgliction over the actions of American Indians
and of Tribal Governmentsspecially for actions arising on and within theezbor boundaries
and on lands reserved in trust for American Indiaa$rohibited. InNorcesterthe Supreme
Court found that Indian tribes have the inheregtitrto regulate their internal affairs and state
officials may only intervene through congressicc@misent. Indeed, the exercise of state
jurisdiction over Indians (in Indian country), “wiolinterfere with tribal sovereignty and self-
government,” and is preempted “as a matter of sddaw.” lowa Mut. Ins. Co. v. LaPlantd80
U.S. 9, 15 (1987).

B. The Tribal Utility Authority HasRequlatory Jurisdictiorin This Case

Jurisdiction gives tribes the governmental poreguired to operate cultural and
economic programs on which to build a future fa people living on the reservation. Indians

see this ability to make and enforce laws in paldicterritory as an essential force necessary to
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preserve a geographic and cultural core, and toepeaite their survival as tribal peoples. David
H. Getches, et alGases and Materials on Federal Indian L4%6-57 (5th ed. 2005). Within
the Tribe’s inherent sovereignty exists culturaleseignty, “the effort of Indian nations and
Indian people to exercise their own norms and \&inestructuring their collective futures.”
Wallace Coffey & Rebecca TsosRethinking the Tribal Sovereignty Doctrine: Cultura
Sovereignty and the Collective Future of Indianiblat, 12 Stan. L & Pol'y Rev. 191, 196
(2001). Utility service and regulation is a natymagression of tribal self-governance.

Regulation of utility systems and services iglatively recent exercise of tribal
sovereignty that is both complex and evolving. €ktent to which federal and state regulatory
authority over telecommunications services in Indiuntry exists has never been universally
defined. In most cases, for example, becauseitiesthave not exercised their authority to
regulate telecommunications services within res@rdoundaries, the state regulatory
agencies have exercised jurisdiction over telecomaations services within Indian Country by
default.

Tribal sovereignty goes to the heart of the Trikmssver to self-govern. The Tribe is
undoubtedly endowed with the inhereagulatoryjurisdiction to establish the Tribal Utility
Authority. The Tribal Utility Authority’s purposes to plan and oversee utility services on the
Reservation and to promote the use of these sariticemprove the health and welfare of the
residents.”

In furtherance of this purpose, the Tribe issued &lecommunications Plan. The Tribal
Utility Authority then issued its Order granting NAhe ability to provide telecommunications
service on the Reservation subject to the jurigzhodf the laws of the Tribe. NAT properly

filed two Access Service Tariffs (Access Tariff)ugoning termination of telephone traffic on
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the Reservation. One Access Tariff was filed whi FCC for interstate traffic. A second
Access Tariff was filed with the Tribal Utility Abority.

After over one year of planning and infrastructdezelopment, NAT launched one of the
first new tribally-owned telephone systems in theted States. NAT provides telephone and
advanced broadband service to residential and éssicustomers on the Reservation. NAT has
physical offices, telecommunications equipment, @hecommunications towers on the
Reservation. NAT also provides a computer trairigggity with free Internet and telephone
service to tribal members. NAT will soon be opgna new stand-alone Internet Library and
Training Facility, which will include Internet stahs and educational facilities for classes.

The telephone and advanced broadband network systdéhe Reservation enables the
Tribe to pursue new economic development opporasitThe broadband network supports
high-speed broadband services, voice service atatdnternet access, and multimedia. This
telecommunications system is the Tribe’s new vehiiot “paving the way for much-needed
business, economic, social and educational devedapon the . . . Reservation.” Crow Creek
Sioux Tribe Press Releas€&row Creek Sioux Tribe Launches New Tribally Owhelgéphone
and Advanced Broadband Telecommunications Syskerhruary 8, 2010.

The Tribal Utility Authority also created a legadchadministrative process to administer
complaints. Sprint refused to pay the lawfully-mspd access tariffs for services rendered by
NAT on the Reservation. As such, NAT invoked thidodl Utility Authority’s legal and
administrative processes. The Tribal Utility Autityythen entered an Order finding that
Sprint’s self help actions “could jeopardize thdigbof a carrier, like [NAT], to serve the

essential telecommunications needs of the residdénie Crow Creek reservation.” For these
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reasons, the Tribal Utility Authority has propedgsumed regulatory jurisdiction over this
matter.

C. The Tribal Court Ha#\djudicatory Jurisdictiorln This Case

The Supreme Court’s decisionMontana,450 U.S. at 544, also weighs in favor of tribal
adjudicatoryjurisdiction. InMontana,the Supreme Court found two exceptions that allomw f
tribal adjudicatory jurisdiction — (1) the conseabtelationship exception, and (2) the substantial
tribal interest exception when the activities a titon-Indian “threatens or has some direct effect
on the political integrity, the economic securitythe health or welfare of the tribe€."d. at
565-66.

First, Sprint has entered into a “consensualioglahip” with the Tribe by providing
telecommunications services on the Reservatiorth®it the advanced telecommunications
system located on the Reservation, Sprint’'s custesieply could not complete their calls to
Reservation residents.

Sprint further engaged in a “consensual relatigrisiith the Tribe by actually paying

the access fees at issue in this case. On Decdr@ap2009, NAT forwarded its initial “Cover

%0 Sprint cites the South Dakota Supreme Court'ssileeiin Cheyenne River Sioux Tribe
Telephone Authority v. Public Utilities CommissairSouth Dakotab95 N.W.2d 604 (S.D.
1999) in support of its position that the Tribalu@dacks jurisdiction in this matter. In
Cheyenne Rivegur Supreme Court held that the SDPUC had jurisatidb regulate a proposed
sale of three telephone exchanges by U.S. Westriloah subsidiary company. The tribe and
U.S. West alleged that (1) the fildbntanaexception (consensual relationship) applied, (2) th
state lacked jurisdiction because it infringed rioal sovereignty, and (3) that federal
telecommunications law preempted the state’s astidie Supreme Court found that both
federal and state law authorized state regulatiéowever, the Supreme Court did not consider
the second/ontanaexception. Also, the tribe and U.S. West had esgly provided that the
sale of the telephone exchanges was conditional approval by the SDPUC. Finally, because
the tribe and U.S. West failed to timely raisegdictional questions, these issues were note fully
litigated. See In re U.S. West Communications, IBRPUC TC94-122, 1997 WL 912963s
such, the Supreme Court’s jurisdictional langudgmukl be considered dicta.
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Letter” and Invoices for payment to SprintThis “Cover Letter” to Sprint clearly designated
CABS Agent as NAT’s billing and collection agencihis “Cover Letter” also provided Sprint
with precise details of NAT’s services, ownershipisture, and purpose. In January 2010,
Sprint voluntarily paid NAT’s Invoices in the amdwf $18, 544.26. In February 2010, Sprint
once again voluntarily paid NAT’s Invoices in thm@unt of $10,911.96. As a result of these
multiple payments, Sprint voluntarily paid NAT svimices in the total amount of $29,456.22. It
was only in March 2010 that Sprint ceased paying SAnvoices. Reiman Affidavit, {1 16-22.

Clearly, Sprint has been in a consensual relatipnsith NAT, the Tribe, and the Tribe’s
members within the exterior boundaries of the Regem. The application of tribal
adjudicatory jurisdiction in this case is appli@bhder the firsMontanaexception.

Second, Sprint’s actions directly threaten andafthe “political integrity, the economic
security, or the health or welfare of the trib&print’s actions attack the Tribe’s ability to
regulate and administer telecommunications senooce$fie Reservation. Once again, it is

important to recognize that Sprint’s claims thredtee legitimacy and viability of:

. the Tribal Court;
. a tribally-owned limited liability company;
. high-speed Internet access, basic telephone, agddistance services on and

within the Reservation;

. the Tribal Utility Authority’s ability to plan andversee utility services on the
Reservation;

. the Tribal Utility Authority’s ability to promotehte use of these utility services to
improve the health and welfare of the residents;

. the Tribe’s Telecommunications Plan;

*The “Cover Letter” that accompanied NAT's initialvibices to Sprint is attached to the
Reiman Affidavit and marked as “Exhibit 8.” NATisitial Invoices to Sprint are attached to the
Reiman Affidavit and marked as “Exhibit “9.”
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. the Tribal Utility Authority’s Approval Order;

. the Tribal Utility Authority’s access tariffs;

. the Tribal Utility Authority’s Enforcement Order;

. one of the first new tribally-owned telephone sysan the United States;
. over one hundred (100) high-speed broadband aephehe installations at

residential and business locations on the Resenjati
. a new high-speed broadband and telephone instaltatin the Reservation;

. an Internet Library with six (6) work stations thmbvide computer/Internet
opportunities for Tribal members who do not otheevhave access to computers;

. the construction and opening of a state-of-thdaaitity that will serve as a full-
service communications center offering free Interaeline education classes,
computer classes and instruction, and free teleploness to individuals who
would otherwise not have access to even these basiices on the Reservation;

. subsidies that provide telecommunications serviites;of-charge, to Tribal
members;
. the Reservation’s ability to escape the unfortuaate long-standing

circumstances that have prevented economic developamnd growth;

. past, present, and future employment and econoevieldpment opportunities in
one of the nation’s poorest areas; and

. a unique business structure composed of both Taiélprivate entity ownership
that has attracted unprecedented financial andatapvestment to the
Reservation.
In sum, state regulation would directly infringeon the rights of the Tribe to make its own
laws and be ruled by them.
Sprint’s actions beg the question — why doesrmrant to prevent the Tribe from

enhancing its members’ access to telecommunicasiensces? Is it simply because Sprint does

not want advanced telecommunications servicesdspar on the Reservation? Or is it because
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Sprint finds it economically advantageous to ebectiers to increased educational, commercial,
health care, and public safety opportunities ferThibe?

Whatever the answer, Sprint has never attemptpdbotode these opportunities despite
the FCC’s determination that the Tribe’s unfortenatcumstances are “largely due to the lack
of access to and/or affordability of telecommunimad services in these areas.” Conversely,
NAT's efforts unquestionably enhance the Tribe'sess to high-quality telecommunications
services. NAT provides these critically-neededoational, commercial, health care, and public
safety opportunities for the Tribe on the ReseoratiWhere Sprint has strenuously labored to
prevent progress, NAT has succeeded in leadingiélyeto growth and technological
advancement on the Reservation.

Therefore, the application of tribal regulatory adjudicatory jurisdiction in this case is
also proper under the secakidntanaexception. Sprint’s actions undoubtedly threates a
have a direct impact on the political integritypeomic security, health, and welfare of the
Tribe.

CONCLUSION

Because this case goes to the core of the exhaukiirine, NAT respectfully requests
that this Commission stay all proceedings in thiglitative action until the Crow Creek Tribal
Court has a full and fair opportunity to determitsgurisdiction over Sprint and the subject
matter of NAT’s action, and if it finds such juristion to exist, to adjudicate the parties’ dispute
on the merits. In the alternative, NAT respecyfuquests that its motion to dismiss be granted

because this Commission does not have jurisdi¢lidm’s activities on the Reservation.
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Dated this 25 day of October, 2010.
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