BEFORE THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF SOUTH DAKOTA

IN THE MATTER OF THE COMPLAINT )

FILED BY SPRINT COMMUNICATIONS )

COMPANY, LP AGAINST NATIVE ) Docket No. TC10-026
AMERICAN TELECOM, LLC )

REGARDING TELECOMMUNICATIONS )

SERVICES )

BRIEF BY CROW CREEK TRIBAL UTILITY AUTHORITY (CCTUA ) ON THE
MOTION TO STAY AND ON THE MOTION TO DISMISS FILED B Y NATIVE
AMERICAN TELECOM, LLC IN THE MATTER OF INRE: SPRIN T
COMMUNICATIONS COMPANY, LP (“SPRINT") V. NATIVE AME RICAN
TELECOM, LLC (“NAT")

Crow Creek Tribal Utility Authority (CCTUA), by agearance of its undersigned
counsel, Judith H. Roberts, hereby files its BiteNAT’s Motion to Stay and Motion to
Dismiss in the above captioned proceeding.

Introduction

The case before the Public Utilities Commissiod Q) should be dismissed or
stayed based upon two different but fundamentaipmimentary federal policies and
well established laws; (1) The Crow Creek Siowb&rand the CCTUA has appropriate
and legal regulatory and adjudicatory authorityrdhe issues raised by Sprint and NAT
and should be given the opportunity to hear aliegatand adjudicate them instead. As
well, civil adjudication of this dispute is propeefore the CCTUA and the Crow Creek
Sioux Tribal Court. (2) Tribal courts and admiragive commissions should be given
the opportunity to hear allegations and adjuditia¢en before being challenged in a
federal court proceeding (what is commonly knowhastribal exhaustion doctrine).

Even if,ad arguenddhe Crow Creek Tribal Utility Authority lacks judictional

authority the appropriate venue to resolve theemirdispute would be before a federal



district court and in a federal action and not dmistrative complaint before an
administrative body under South Dakota state |lagvaarthority.

Factual Background

Native American Telecom, LLC (NAT) is a full secei telecommunications
carrier that is owned Fifty-One (51%) percent by @row Creek Sioux Tribe, with other
owners being WideVoice Communications, Inc., a cetitige local exchange carrier and
Native American Telecom Enterprise, LLC, a telecamioations development
company. The company, NAT, provides high-speeerih@t access, basic telephone and
long distance services on the Crow Creek reseinvatio

As a tribally-owned enterprise, providing serveelusively on the Crow Creek
reservation, NAT obtained authorization from theWiCreek Tribal Utility Authority
(CCTUA) to provide telecommunication services oa @row Creek reservation. The
CCTUA is the tribal authority, duly establishedthh Crow Creek Tribal Council to
regulate utility services, including but not lindtéo, telecommunications. NAT has two
tariffs on file governing termination of trafficahis the subject of the Complaint: one
with the FCC (interstate) and one with the CroweRr&ribal Utility Authority. In
October 2009, NAT commenced operations and cugr@ntivides high-speed
Broadband Internet access, basic telephone andlistance service to tribal members
on the Crow Creek Reservation. NAT has physicides, telecommunications
equipment and towers located on the Crow CreekriRatsen, including on land held in
federal trust for American Indians. AdditionalNAT provides telecommunications
serviceson and within the Crow Creek Reservation including an Internbtdry and

Training Facility with free Internet service andefghone service to tribal members. In



September, 2010, NAT will be opening a new stam@linternet Library and Training
Facility, which will include Internet stations, ezhtional rooms for GED classes and
personal development and training facilities. Thastens take place within the exteriror
boundaries of the Crow Creek reservation and alexdtsively on federal lands
reserved in trust for individual American Indiamgigor the Crow Creek Sioux Tribe.
NAT does not provide services within the State ofith Dakota outside the exterior
boundaries of the Crow Creek reservation.

NAT has created numerous jobs and economic oppitigsi on the reservation
that have become a catalyst for business and edormwvelopment on the reservation.

Sprint is a limited partnership that provides iat&hange services and provides
those services on the Crow Creek Reservation. Spaid NAT for charges owed until
they received a billing of which the amount Spohbjected to at which time Sprint began
to engage in self-help and refused to pay NAT.

After Sprint refused to pay NAT the money owed, Nlddged a complaint to the
CCTUA and in March 2010, the Tribal Utility Authtyiissued an order stating that
Sprint was required to pay the charges, as pdatif€on file with the FCC and the
CCTUA. The CCTUA order specifically provided Sprmith the opportunity to address
their issues/concerns, but Sprint chose to igrieeeduthority. In July 2010, NAT filed
suit against Sprint in Tribal Court.

In May 2010, Sprint filed an Amended complaint witle PUC against NAT, and
in August 2010, filed a limited appearance to May®ismiss the case filed in the Crow

Creek Tribal Court and Sprint also has now filezbmplaint in federal court.



Motion to Dismiss

The Crow Creek Tribal Utility Authority (CCTUA) obgts to the PUC accepting
jurisdiction in this matter.

It is a bedrock principle of American Indian lawdadnited States federal policy
that, absent Congressional authorization, statedigtion over the actions of American
Indians and of Tribal Governments especially fdroas arising on and within the
exterior boundaries and on lands reserved in tousgkmerican Indians is prohibited.
This general rule reaches back to the 1832 Unitate$ Supreme Court ruling in
Worcester v. Georgi8l U.S. 515 (1832) and in sum states that stét@adé may not
exercise any authority in Indian country without ixpress authorization of Congress.
The Court ruled that Indian tribes have the inhergit to regulate their internal affairs
and state officials may intervene in those affaimy with congressional consent. The
exercise of state jurisdiction over Indians in Ardcountry, the Supreme Court explained
in 1987, "would interfere with tribal sovereigntgdaself-government,” and is therefore
preempted "as a matter of federal lawotva Mutual Insurance Co. v LaPlant80 U.S.
9, 15 (1987).

Although the general rule announcedMorcestethas been relaxed by
subsequent Supreme Court decisions, a state maxcenfts laws without congressional
consent only if two tests are met: fleeleral preemptiond thanfringementests White
Mountain Apache Tribe v. Bracket48 U.S. 136, 143 (1980). In the instant cassethe
tests are insurmountable by Sprint as the fagssat in this case clearly deal with the
ability for the Crow Creek Sioux Tribe to pass laavgl administer these laws through its

own utility commission and this case directly ettethe health, safety and welfare of the



Crow Creek Tribe and its members. These actiors ptace within the exterior
boundaries of the reservation and on lands hetidigt for American Indians and the
Crow Creek Tribe.

The application of South Dakota state law throdghS$outh Dakota state PUC is
clearly preempted as a matter of basic federabimthw. In this case federal and tribal
interests promoting tribal self-government andakelf-sufficiency are of paramount
importance as evidenced by the Crow Creek Tribegatmon of a tribal utility authority
and the creation of a legal and administrative @ssdy which to administer complaints
regarding public utilities who operate within theundaries of the Crow Creek
Reservation. Indeed, the CCTUA has the tarrifcatie on file with the Federal
Communications Commission and has been approveartg out regulation of
telecommunications within the reservation. The @agibn of South Dakoteis-a-visa
PUC hearing on the matter is preempted and the $1dGId not accept jurisdiction in
this case. The appropriate legal standards andvdnich are applicable to this case arise
from the Crow Creek Tribe and applicable federgltations not South Dakota state law
or standards.

As well, the application of South Dakota law infygs upon substantial interests
of the Crow Creek Sioux Tribe and therefore fails $econd standard for the application
of South Dakota state law through the action ofRbkC and the application of state
standards even if they are laws that are procedurature. The Crow Creek Tribe has
exercised its sovereign powers to create and adtaima utility commission and has
passed applicable laws and standards that showddgded via the tribal utility. NAT

does business within the exterior boundaries oftwev Creek Reservation and operates



on lands reserved in trust for American Indianse Tnow Creek tribe therefore has a
substantial interest is regulating the conducetdfdommunications agencies that provide
services on the Crow Creek Reservation and to @ ek tribal members. These
interests are substantial and cannot be overcontleebipterest of the PUC, as the tribe is
clearly regulating conduct that occurs within gservation and with its members.

Sprint, under the facts of this case, cannot shawthe tribes regulatory
jurisdiction has been federally preempted andtt@application of PUC jurisdiction in
this case would not infringe upon the substantiedrests of the Crow Creek Tribe to
regulate telecommunications conduct within the eatdoundaries of the Crow Creek
Reservation. It is a matter of general Federaldndiaw that state law is not applicable to
Reservation Indians and to Tribal governments siaederal and tribal interests in
promoting tribal self-government and economic selfficiency outweigh any interests
the state might hav&Vhite Mountain Apache Tribe v. Brackdd8 U.S. 136, 144
(1980);Nevada v. Hicks121 S.Ct. 2304, 2311-12 (2001). Therefore, juctszh before
the PUC in this case is improper as the state'slaggy authority is federally preempted
and the application of PUC jurisdiction and Soutkdta law would substantially
infringe upon the rights of the Crow Creek Siouxbér

The PUC and the state of South Dakota also doanat hdjudicatory jurisdiction
for disputes that arise upon and within the extdsamundaries of the Crow Creek
Reservation, especially on land that is held irefatitrust status for American Indians. It
is, once again, a matter of fundamental federal Agar Indian Law that a state’s
adjudicatory authority on an Indian reservationrzdrexceed its regulatory authority.

Williams v. Lee358 U.S. 217 (1959). This principle has beenmntgeestated, albeit in a



converse application iRlains Commerce Bank v. Long Family Land and C&tie 128
S. Ct. 2709 (2008), where tribal court jurisdictiwas limited because the tribe lacked
regulatory jurisdiction over non-Indian land withiime reservation boundaries and
therefore also lacked adjudicatory jurisdiction.akgued above, the Crow Creek Sioux
Tribe has appropriate regulatory authority andsgliation in this case and has created a
public utilities commission of its own with implemiéng laws and regulations to regulate
conduct of telecommunications companies who opevdlen the exterior boundaries of
the reservation and who provide services to tmbambers. Since the state of South
Dakota does not have regulatory authority in thatter it also therefore does not have
fortiori adjudicatory jurisdiction through the PUC, or thgh the exercise of the state
court system. An adjudication before the PUC isdftge improper since it has neither
regulatory or adjudicatory jurisdiction over thetteain dispute.

In addition, the state through the PUC does noeltail adjudicatory
jurisdiction to hear this dispute based upon théddnStates Supreme Court’s decision in
Montana v. U.$.450 U.S. 544, 565-66 (1981), since the exerdisebal adjudicatory
jurisdiction is appropriate in this case underaitbne of the Montana exceptions. In
short, the two Montana exceptions that allow fdai civil adjudicatory jurisdiction are
(1) the consensual relationship exception (2) thestantial tribal interest exception when
the activity of the non-Indian “threatens or hamealirect effect on the political
integrity, political security or the health and Yeeé of the tribe”1d.

First, Sprint has entered into a consensual relship through providing
telecommunications services on the Crow Creek Ratien through its business

dealings with NAT. Indeed, the charges at issufiscase were even paid for a short



period of time to NAT and it can easily be presurtteat Sprint has therefore been in a
consensual relationship with the Crow Creek Siotkeérand with its tribal members
with the exterior boundaries of the Crow Creek Rest@on. The application of tribal
adjudicatory jurisdiction in this case is therefapplicable under the fir8lontana
exception.

Second, the actions of Sprint directly effect tbétjzal integrity and health
safety and welfare of the Crow Creek Sioux Tribe] therefore civil adjudicatory
jurisdiction is appropriate before the tribal wyiland the tribal court system and not
before the PUC. By filing this action in the PUQri&t has essentially attacked the very
ability for the Crow Creek Tribe to regulate andraaister telecommunications on and
within the Crow Creek reservation. The Crow Creebd and its utility has lawfully
created its own public utility commission and itgroregulatory laws for
telecommunications companies on the Crow CreekriRasen. Sprint through its
attempt to “end run” the tribal utility and theldal court process has leveled a direct
threat at the political autonmy and authority af @row Creek Sioux Tribe to lawfully
regulate conduct within the boundaries of the nesté@dyn which has a direct effect on the
political integrity and economic security of theo@r Creek Sioux Tribe. The second
Montanaexception is therefore met and the PUC must abftam hearing this case and
dismiss the complaint outright.

The PUC does not have appropriate regulatory ardéctory authority in this
case since state law in this matter has been figdpraempted and the application of
state law and jurisdiction would infringe upon gwvereign right of the Crow Creek

Sioux Tribe to regulate conduct through the CCTUhaddition, civil adjudicatory



authority in this case would be appropriately befibre tribal court system, as is currently
the case, under either one of the Montana exceptiogued above. The PUC should
therefore dismiss the claim brought forward by Sjpand abstain from hearing this
dispute.

Motion to Stay

There is a very important and significant diffezeroetween the Motion to Stay
and the Motion to Dismiss that were filed with PgC by NAT. The Motion to Stay is
offered as a vehicle for the state to follow thdiém Abstention Doctrine (Tribal
Exhaustion), while the Motion to Dismiss bypass$es tloctrine and requires that the
PUC address the question of jurisdiction.

The Indian Abstention Doctrine permits tribal dsuo exercisanitially exclusive
jurisdiction over actions arising on the reservatiovolving non-Indian parties and
involving reservation affairs, until parties expeaaitavailable tribal remedies. In
National Farmers Unionthe Court listed three reasons for the exhaustidnbal
remedies. The Court recognized that exhaustion (@)l promote the congressional
policy of strengthening tribal self-governance; ¢2jve the orderly administration of
justice; and (3) provide the parties and court im&d with the benefit of the tribal court’s
expertiseNational Farmers Union Ins. Co. v. Crow Tribe oflians 471 U.S. 845, 856-
57 (1985). All three of these purposes for exhanstire aimed towards strengthening
and validating the tribal system, a goal whichfdéaeral government has consistently
encouraged.

In lowa Mutual the Court recognized that the first basis fordkleaustion of

tribal court remedies, the policy encouraging trdedf-government, recognized that



Indian tribes retain attributes of sovereignty oleth their members and their territory.
lowa Mutual Ins. Co. v. LaPlantd80 U.S. 9 (1987). In addition, theava MutualCourt
recognized that tribal civil jurisdiction over thetions of non-Indians on reservation
lands is also an important part of tribal soversigid. At 18.

The second purpose of exhaustion, the orderly adtration of justice,
recognizes that exhaustion serves as a preventagasure against jurisdiction chaos by
having parties first exhaust all available tribanedies where a case involves reservation
affairs. This present case is a great exampleeotény jurisdiction chaos and procedural
nightmare the doctrine seeks to avoid. Presendsetis a complaint in state forum filed
with the PUC, there is a complaint filed with th€ TQJA, a legal action filed in Crow
Creek Sioux Tribal Court and Sprint has filed agliedl complaint. The duplication is
litigation is expending the time, resources and eyaof both state and tribe. As such, by
the PUC granting the Motion to Stay and directing parties to first exhaust all available
tribal remedies, this Commission can assure theepten of conflicting adjudications
and wasted judicial resources, a result the Supf@owet sought to avoid in creating the
Indian Abstention Doctrine.

State support for application of the Doctrine hasn found both from the
Supreme Court itowa Mutual Insurance Co. v. LaPlané®d in recent federal court case
law. Thelowa MutualCourt indicated that exhaustion applies to staterwhused the
phrase “any nontribal courtlbwa Mutual 480 U.S. at 16. The plain meaning of the
term must encompass all courts that are not witierjudicial systems of the various
Indian Nations. IHowa Mutual the court looked toward an infringement analygigre

an activity involved a reservation affair and theu@ clearly sets forth its primary reason

10



for requiring exhaustion: the promotion of tribaelfggovernment.ld. At 16. The Court
continued to focus on the infringement test andrretl to both stat&isher v. District
Court, and federal court§anta Clara Pueblo v. Martineas cases for authority
supporting abstentiomowa Mutual 480 U.S. at 16. Arguably, the Court was inclgdin
states within the scope of application of the Diaetr

Two federal courts that have addressed whetheaghkcation of the Indian
Abstention Doctrine should be applied to the stateshave adopted the view that the
Doctrine should be applied to the statgéswen v. Doyle880 F.Supp. 99 (W.D.N.Y.
1995) androhono O’odham Nation v. Schwar@87 F.Supp. 1024 (D.Ariz. 1993). The
Bowencourt found that the exhaustion rule should hapeakapplication to state courts
as well as federal courts. The court reasoneditluation of reservation disputes “in a
forum other than the tribe’s simply ‘cannot helg bosettle a tribal government’s ability
to maintain authority.’... The same disruption oscwhether it is a federal or a state court
that asserts jurisdiction over a civil dispute tisadtherwise within the tribal court’s
authority.” Bowen v. Doyle880 F.Supp. 99, 124 (W.D.N.Y. 1995). Thehwartzcourt,
relying on the reasoning that “the question ofaritourt jurisdiction should be
determined, in the first instance, by the tribalrtd stated that the action was improperly
brought in state court prior to exhaustion of #®ues in tribal courf.lohono O’odham
Nation v. Schwart837 F.Supp. 1024, 1033 (D.Ariz. 1993). Thesexasggest that the
Indian Abstention Doctrine should apply to the stahere the claim involves a
reservation affair. It is important to note thahaustion does not divest the nontribal
court of jurisdiction, but rather prevents litigaritom racing to a state forum to avoid

tribal remedies as occurred in this present casleallcourt jurisdiction is limited
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through treaty provisions, federal statutes arzhticode. If the tribe does not have
jurisdiction over a matter then that determinasbould be made by the tribal court, with
the critical point being that the determination s made by the tribe, not for the tribe.
The parties and the tribe involved in a disputevary well aware that decisions made by
tribal courts are subject to review by federal ¢®and as such the tribal court uses the
federal rules of civil procedure and federal cdawt to make its determination in legal
disputes.

The respect of either a state or tribe’s laws d@asl in hand with the exercise of
its sovereignty. It is essential that the tribe mtte determination of what is crucial to
protect tribal self-government and continued cdrak@r internal relations, because it is
in the best position to make such a determinaiibis civil disputes involves NAT
(company owned in majority by the tribe), the Créveek Tribal Government through
the Crow Creek Tribal Utility Authority (internaélations, regulation and development),
tribal economy (stable business environment, enrmpéayt and economic development),
goods and utility services provided on the res@waiinfrastructure, phones, internet
service, and learning centers), and it is critiodhe Crow Creek Sioux Nation that their
laws, utility authority, courts and sovereigntyreeognized and respected. Involvement
by the PUC, before the tribe is given the oppottuta address the jurisdiction issues in
this matter, lies in direct conflict with all notis of tribal sovereignty.

CONCLUSION

For all the above stated reasons, the South D&kdtc Utility Commission

should not accept jurisdiction in this matter. Croveek Tribal Utility Authority

respectfully urges that the South Dakota PubliéitytCommission grant the Motion to
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Dismiss. If the PUC does not grant the motionisoniss than the CCTUA respectfully
requests the PUC to follow the federal courts’ omasl procedure and invoke the Indian
Abstention Doctrine in this matter.

Dated this 2% day of August, 2010.

Attorney for Crow Creek Tribal Utility Authority

/s/ Judith H. Roberts

Judith H. Roberts

DEMERSSEMAN JENSENCHRISTIANSON
STANTON & HUFFMAN, LLpP

516 5th Street, PO Box 1820

Rapid City, SD 57709-1820

(605) 342-2814

CERTIFICATE OF SERVICE

[, Judith H. Roberts, certify that on August 2810, theBrief by Crow Creek
Tribal Utility Authority (CCTUA) on the Motion to S tay and on the Motion to
Dismiss Filed by Native American Telecom, LLC in tle Matter of in re: Spring
Communications Company, LP (“Spring”) v. Native Ameican Telecom, LLC
(“NAT”) was served via electronic mail upon the following:

Ms. Patty Van Gerpen Ms. Karen Cremer

Executive Director Staff Attorney

South Dakota Public Utilities Commission South Dakota Public Utilities Commission
500 East Capitol 500 East Capitol

Pierre, SD 57501 Pierre, SD 57501
patty.vangerpen@state.sd.us karen.cremer@state.sd.us

Mr. David Jacobson Ms. Darla Pollman Rogers

Staff Analyst Attorney at Law

South Dakota Public Utilities Commission Riter Rogers Wattier & Brown, LLP
500 East Capitol PO Box 280

Pierre, SD 57501 Pierre, SD 57501
david.jacobson@state.sd.us dprogers@riterlaw.com
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Mr. Richard D. Coit

Executive Director and General Counsel
SD Telecommunications Association
PO Box 57

Pierre, SD 57501
richcoit@sdtaonline.com

Mr. William P. Heaston

VP, Legal & Regulatory

SDN Communications

2900 West 10 Street

Sioux Falls, SD 57104
bill.heaston@sdncommunications.com

Kathryn E. Ford

Davenport Evans Hurwitz and Smith, LLP
206 West 1% Street

PO Box 1030

Sioux Falls, SD 57104

kford@dehs.com

Mr. Scott G. Knudson
Briggs and Morgan, PA
80 South 8 Street

2200 IDS Center
Minneapolis, MN 55402
sknudson@briggs.com

R. William M. Van Camp

Attorney at Law

Olinger Lovald McCahren & Reimers PC
PO Box 66

Pierre, SD 57501-0066
bvancamp@olingerlaw.net

Ms. Diane C. Browning

6450 Sprint Parkway
Overland Park, KS 66251
diane.c.browning@sprint.com

Mr. Phillip Schenkenberg
Briggs and Morgan, PA

80 South 8 Street

2200 IDS Center
Minneapolis, MN 55402
pschenkenberg@briggs.com

Scott R. Swier

Swier Law Firm, Prof. LLC
PO Box 256

Avon, SD 57315
scott@swierlaw.com

Attorney for Crow Creek Tribal Utility Authority

/s/ Judith H. Roberts

Judith H. Roberts

DEMERSSEMAN JENSENCHRISTIANSON
STANTON & HUFFMAN, LLP

516 5th Street, PO Box 1820

Rapid City, SD 57709-1820

(605) 342-2814
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