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CROW CREEK SIOUX TIUBE UTILITY AUTHORITY
MOTION TO DISMISS, OR, IN THE ALTERNATIVE, PETITION TO
INTERVENE

The Crow Creek Sioux Tribe Utility Authority ("CCSTUA") hereby petitions the
Public Utility Commission ("Commission") to dismiss Sprint's Complaint, or, in the
alternative, for intervention in the above captioned proceeding pursuant to SDCL 1-2617.1 and ARSD §§ 20:10:01:15.02, 20:10:01:15.03 and 20:10:01:15.05. The CCSTUA
has jurisdiction over the matter raised by Sprint's Complaint and therefore the Complaint
should be dismissed or, in the alternative, CCSTUA should be allowed to intervene
because it has a direct interest in this proceeding to the extent the Commission takes any
action that would usurp the jurisdiction and authority of the Crow Creek Sioux Tribe and
the CCSTUA. In support of this Petition, the CCSTUA states the following:

1.

Under the Constitution and By Laws of the Crow Creek Sioux Tribe, the Tribal

Council is empowered and authorized to enact l'eSohltions and ordinances governing the
management of all economic and educational affairs and entel'prises on the Crow Creek
reservation.
2.

The Crow Creek Tribe Utility Authority Ordinance was amended in September

1997 to establish the Crow Creek Tribe Utility Authority. Under the Crow Creek Tribe

Utility Authority Plan of Operation, the stated purpose of the Crow Creek Tribe Utility
Authority is to "plan for, provide, and furnish utility services in all areas of the Crow
Creek Sioux Reservation" (Section 3.A.1.).
3.

On August 19,2008, the Crow Creek Sioux Tribe adopted its Telecommunications

Plan To Further Business, Economic, Social and Educational Development on the Crow
Creek reservation, which, in palt, provides for the introduction of a tribally-owned entity
providing "advanced broadband services through the establishment of a new competitive
local exchange carrier ("CLEC") utilizing state-of-the-art advanced -fixed wireless
technology on the reservation. The CLEC, Native American Telecom, LLC ("NAT"),

\\ill initially provide broadband internet access to critical tribal government locations,
schools, and other educational or medical locations, and then will expand service to other
businesses and residents on the reservation." See Attachment A.
4.

On Octobcr 28, 2008, the CCSTUA issued an Order implementing the Tribal

Council's directives in the Telecommunications Plan by approving NAT as a CLEC
operating within the exterior boundaries of the Crow Creek reservation, subject to the
jurisdiction and laws of the Crow Creek Sioux Tribe. See Attachment B.
5.

In October 2009, NAT filed its tribal access tariff with the CCSTUA for long

distance traffic that originates in South Dakota, but terminates on the Crow Creek
reservation. NAT's tribal access tariff mirrors the rates, terms, and conditions of its
access tariff filed with the Federal Communications Commission ("FCC,,).l
6.

In October 2009, NAT commenced providing service on the Crow Creek

NAT does not charge intrastate access rates at the level charges by the ILECs,
but, instead, has established rates for all traffic that terminates on the Crow Creek
reservation that mirror its rates filed with the FCC.
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reservation, subject to the jurisdiction and laws of the Crow Creek Sioux Tribe, including
the requirement to build-out and serve throughout the reservation.
7.

In February 2010, the Crow Creek SiolLx Tribe released a Notice am10uncing that

NAT is fulfilling its obligations and responsibilities to the Tribe and its members by
providing basic telephone and advanced broadband services on the reservation, including
one of the first Tribal Internet Libraries in. the U.S., providing free computer access and
Internet services to tribal members. See Attachment C.

8.

On March 26,2010, NAT :filed a Complaint with the CCSTUA, providing a copy

of Sprint's stated dispute: "Sprint objects to the nature of certain traffic for which Cabs
AgentslNative American Telecom is billing access charges and Sprint disputes the
terminating charges in full. It is Sprint's position that traffic volumes associated with, but
not limited to; artificially stimulated usage, chat lines, free conferencing, and revenue
sharing are not subject to access charges. If you have any questions please call Julie
Walker at 913-762-6442 or email atjulie.a.walker@sprint.com...
9.

On March 29, 2010, CCSTUA issued an Order addressing the issue raised by

Sprint's dispute. See Attachment D. The CCSTUA stated, in part, that:
this Utility Authority finds Sprint's non-payment of Native American Telecom Crow Creek's access tariff charges to be a violation ofthe laws of the Crow Creek
Sioux Tribe. This fmding applies to both the intrastate access services subject to
the tariff in effect at this Utility Authority and the interstate access services
subj eet to the tariff in effect at the FCC. To the extent Sprint believes that Native
American Telecom - Crow Creek's access rates are unreasonable or not
applicable, it should file a Complaint with this Utility Authority and not take
matters into its own hands by 110t paying for services provided by Native
American Telecom - Crow Creek.

10.

In. has come to the attention of the CCSTUA that Sprint continues to fail to
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Dated Jvhly21,·2010.

By:
,.'

-_

,.,

,

,

,

..

(jin<:l.Jlowc

Cn\\v CN~d(SiJ:)ux Tl'ibtUtHityAtllhm'ity

{;to,\v·Creek SiflllX RCS(:XVtltiNl
ForlTbfllllPS(Jll, Sbuth. Dak(}hl

4

CERTIFICATE OF SERVICE
I hereby certifY that an original ofthe Petition To Dismiss, Or, In The Alternative,
Petition to Intervention, dated May 21, 2010, filed in PUC Docket TCI 0-026 was served
upon the PUC electronically, directed to the attention of:
Ms. Patty Van Gerpen
Executive Director
South Dakota Public Utilities Commission
500 East Capitol Avenue
Pierre, SD 57501
A copy was also sent bye-mail and/or US First Class mail to the following:
Tom Reiman, Registered Agent
Native American Telecom, LLC
671 0 E. Split Rock Circle
Sioux Falls, SD 57110
Kathryn E. Ford
Davenport Evans Hurwitz and Smith, LLP
206 West 14th St. P.O. Box 1030
Sioux Falls, SD 571 04
Karen E. Cremer, Staff Attorney
S.D. Public Utilities Commission
500 East Capitol
Pierre, SD 57501
David Jacobson, StafIAnalyst
S.D. Public Utilities Commission
500 East Capitol
Pierre, SD 57501
Darla Rogers, Attorney
Riter, Rogers, Wattier & Brown, LLP
319 South Coteau Street
Pierre, SD 57501
Richard D. Coit
SD Telecommunications Association
PO Box 57
320 East Capitol Avenue
Pierre, SD 57501-0057
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CROW CREEK SIOUX TRIBE
FORT THOMPSON, SOUTH DAKOTA 57339

Crow Creek Indian Reservation
Telecommunications Plan
To Further Business, Economic, Social, and Educational Development
August 19, 2008 - Fort Thompson, South Dakota. The Crow Creek Indian Reservation is
home to the Crow Creek Sioux Tribe which lies mostly in Buffalo County in South
Dakota. The Crow Creek reservation is the nation's poorest Indian Reservation; more
than 97% of the 3,000 residents are unemployed, compared to the rest of American who
fret over a recession that has driven unemployment from 4% up to 6%,--and it's been that
way for as long as anyone can remember.

With the poverty come staggering rates of homelessnes.s, alcoholism, disease, drug abuse,
murders, suicide, infant mortality, teen-age pregnancy and school dropouts.

To address these issues and more, the Crow Creek Indian Reservation has developed a
Telecommunications Plan for the establishment of a telecommunication infrastructure on
the reservation that will enable business, economic, social and educational development.

•

The Crow Creek Sioux Tribe will supplement the wireless and wire line services
available on the reservation with advanced broadband services through the
establishment of a new competitive local exchange carrier ("CLEC") utilizing
state-of-the-art advanced fixed wireless technology on the reservation.

The

CLEC, Native American Telecom LLC, will initially provide broadband internet
access to critical tribal government locations, schools, and other educational or
medical locations, and then will expand service to other businesses and residents
on the reservation.

P.O. BOX 50 • TELEPHONE: (605) 245-2221 • FAX # 245-2470

•

The Crow Creek Sioux Tribe will use its telecommunications infrastructure to
attract new

opportunities,

businesses to generate economic development, employment
and revenue.

The tribe will take

advantage

of its

telecommunications infrastructure to (i) develop private sector incentive
programs, such as the Minority Business Enterprise Program, (ii) take advantage
of its tribal sovereignty in engaging in business, and (iii) apply for status as a
foreign tr:,de zone.
•

The Crow Creek Sioux Tribe will use its access to information and services to
position lhe tribe to take advantage of programs and services aimed at addressing
the sociD I needs of the reservation.. Each year, the tribe will establish goals and
objective:;, and programs aimed at achieving these goals and objectives, to
.address

~ocial

and economic development issues, such poverty, medical needs,

unemplo) .II ent, dependencies, and education.
The Crow Creek ~)ioux Tribe Chainnan's Office can be reached at 605-245-2221.

Crow Creek Sioux Tribe
Crow Creek Utility Authority
In the Matter of
Native American Telecom, LLC
Request To Provide Telecommunications
Service Within The Exterior Bowularies
of the Crow Creek Reservation

}
}
}
}
}

Order Granting Approval To Provide Telecommunications Service
Native American Telecom, LLC ("Native Telecom") is hereby granted authority
to provide telecommunications service on the Crow Creek reservation. 1

1
1

Under the Constitution and By Laws ofthe Crow Creek Sioux Tribe, the Tribal
Council is empowered and authorized to enact resolutions and ordinances governing the
management of all economic and educational affairs and enterprises of the Tribe. The
Crow Creek Utility Authority Ordinance was amended in September 1997 to establish the
Crow Creek Utility Authority. ' Under the Crow Creek Utility Authority Plan of
Opera.tion, the stated purpose ofthe Crow Creek Utility Authority is to 6'plan for, provide,
and furnish utility services in all areas ofthe Crow Creek Sioux Reservation" (Section
3.A.1.).

Native Telecom proposes to: (i) provide basic telephone and advanced broadband
services, which are '6utility services" essential to the health and welfare of the tribe; and
(ii) provide these services in "all areas ofllie Crow Creek Sioux Reservation."
Furthermore, Native Telecom proposes to provide basic telephone service, consistent
with the federal universal service requirements of 47 U.S.C. § 214(e) and the rules of the
Federal Communications Commission ("FCC"). In addition, Native Telecom commits
to work with the Crow Creek Sioux Tribe to identify and pursue economic development
opportunities and make basic telephone and advanced hroadband services readily
available and affordable to residents ofthe reservation.
The Crow Creek Utility Authority concludes that Native Telecom's proposal to
provide basic telephone and advanced broadband services on the reservation is consistent
with the "Crow Creek Indian Reservation Telecommunications Plan To Further Business.
.
Economic, Social, and Educational Development" on the reservation. 2 Based upon
This approval is akin to competitive local exchange carrier (CLEC) approval
rrovided to carriers outside ofreservations.
On August 19,2008, the Crow Creek Sioux Tribe released its
Telecommunications Plan To Further Business, Economic, Social, and Educational
Development on the reservation.

!

~'""-

Native Telecom's proposal and commitments, Native Telecom is hereby granted
authority to provide telecommunications services on the Crow Creek Reservation subject
to the jurisdiction ofthe laws of the Crow Creek Sioux Tribe.
Dated: October 28, 2008
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Brandon Sazue
Crow Creek 1ribal Chairman
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Crow Creek Sioux Tribe Utility Authority
P.O. BOX 497
Fort Thompson, SD 57339-0497
605-245-2544 Telephone
605-245-2752 Facsimile
Order

Bet(ue the Crow Creek Sioux Tribe Utility Authority ("Utility Authority") is a Complaint
filed by Native American Telecom, LLC ("Native American Telecom - Crow Creek") seeking
enforcement of its Access Service Tariff, filed with the Utility Authority and in effect as of
September 1,2009. Native Amcrican Telecom - Crow Creek contends that Sprint is not paying
for services rendered on the Crow Creek reservation. In particular, Native American TelecomCrow Creek states that Sprint has provided the following response to its recent access services
invoice:!
"Sprint objects to the nature of certain traffic for which Cabs Agents/Native American Telecom
is billing access charges and Sprint disputes the terminating charges in full. It is Sprint's position
that traffic volumes associated with, but not limited to; artificially stimulated usage, chat lines,
free conferencing, and revenue sharing are not subject to access charges. If you have any
questions please call Julie Walker at 913-762-6442 or email atjulie.a.walker@sprint.com.

On March 26,2010, Native American Telecom - Crow Creek provided this Utility
Authority with a copy ofthe billing dispute by Sprint. \\'llile normally this Utility Authority
would not intervene in a billing dispute that involves factual issues to be addressed by the
parties, this situation involves a legal issue that requires the intervention of the Utility Authority.
By taking the position the termination of traffic by Native American Telecom - Crow Creek on
the reservation is "not subject to access charges," even though Native American Telecom - Crow
Email from Candice Clark, billing agent of Native AmericanTelecom-Crow Creek, to
Gene DeJordy, CEO ofNative American Telecom - Crow Creek.
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Creek has a lawful tarifIin effect at the Utility Authority, Sprint appears to be challenging the
jurisdiction and laws of the CrowCreek Sioux Nation and this Utility Authority.
Sprint's self-help in refusing to pay Native American Telecom - Crow Creek's tariffed
rates violates the "filed rate doctrine," which require all customers, such as Sprint, who avail.
themselves of tariffed services, to pay the rates contained in effective tariffs. The filed rate
doctrine, also known as the filed tariff doctrine, is a common law construct that originated in
judicial and regulatory interpretations ofthe Interstate Commerce Act, and was latcr applied to
the Communications Act of 1934, as amended. It has been applied consistently to a variety of
regulated industries for almost a century. The filed rate doctrine stands for the principle that a
validly filed tariff has the force oflaw, and may not be challenged in the courts for
2

unreasonableness, except upon direct review of an agency's endorsement ofthe rate. This
lJtility Authorit.y looks to common law practices to guide its decisions and be precedent for
future actions.
The FCC has reaffirmed the filed rate doctrine in its CLEe Access Charge Order and
expressly applied it to access charges, like those imposed by Native American Telecom - Crow
Creek through its tariff in effect with the Utility Authority. The FCC stated "[1] aritIs require
IXCs to pay the published rate for tariffed CLEC access services, absent an agreement to the
contrary or a finding by the Commission that the rate is unreasonable.,,3
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E.g., Maislin Industries, U.S. v. Primary Steel, Inc., 497 U.S. 1]6, 117 (1990); Telecom
International America, Ltd. v. AT&T Corp., 67 F. Supp. 2d 189,216-17 (S.D.N.Y.l999); .MCI
Telecommunications Corp. v. Dominican Cummunications Corp., 984 F.Supp.185, 189
(S.D.N.Y.1997).
3
CLEC Access Charge Order, 16 FCC Rcd 9923 '\28. It should be noted that Native
American Telecom - Crow Creek's intrastate tariffed rates mirror its interstate tariffed rates,
which are based upon the interstate access rates of fylidState Communications, whois the
inCl..m lbent local exchange carrier.

2

The filed rate doctrine is motivated by two principles: (1) it prevents carriers from
engaging in price discrimination between ratepayers; and (2) it preserves the exclusive role of
authorities in approving "rea.."Jonable" rates for telecommunications services by keeping courts
out of the rate-making process. 4 Thus, if a can"ier acquires seI\Jices under a filed tariff, only the
rate contained in the tariff for that service would apply. The filed rate doctrine is applied strictly,
and it requires a party that receives tariffed services to pay the filed rates, even if that party is
dissatisfied with the rates or alleges fraud. Rather, a party seeking to challenge a tariffed rate
must pay the rate in the tariff and t.hen file a complaint. ,'Vith this Utility Authority challenging the
rate. Sprint's has not filed a complaint with this Utility Authority and its self-help actions could
jeopardize the ability of a carrier, like Native American Telecom - Crow Creek, to serve the
essential telecommunications needs of the residents of the Crow Creek reservation. In fact, tbjs
Utility Authority takes notice that Native American Telecom - Crow Creek commenced
providing essential telecommunic.ations services, including local exchange telephone service and
high-speed broadband service, to residents of the Crow Creek reservation pursuant to an Order

Granting Approval To Provide Telecommunications Service by this Utility Authority on October
28, 2008. It is also a matter ofpublic record that Native American Telecom - Crow Creek has
commenced offering new and critically needed services on the reservation. s
In a.pproving Native American Telecom - Crow Creek's provision of service on the
reservation, the Utility Authority relied on Native American Telecom ... Crow Creek's
commitments to:

_
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Marcus v. AT&T Corp., 138 F.3d 46,58 (2nd Cir. 1998).
See Crow Creek Sioux Tribe Notice dated February 8,2010, Crow Creek Siou.x Tribe
Launches New Tribal~y Owned Telephone and Advanced Broadband Telecommunications
Sysrem.
.
5
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(i)

"provide basic telephone and advanced broadband services ... essential to the
health and welfare ofthe tribe;"

(ii)

"provide these services in "all areas of the Crow Creek Sioux Reservation;"

(iii)

"provide basic telephone service, consistent with the federal universal service
requirements 01'47 C.F.R. § 214(e) and the mles of the Federal Communications
Commission ("FCC");" and

(iv)

"make basic telephone and advanced broadband services readily available and
affordable to residents oftlIe reservation."

Order Granting Approval To Provide Telecommunications Service at page 1. The Crow Creek
reservation is a rural, high-cost service area. Access service revenue has historically been a
critically important source of revenue for filfal cftlTiers, like Native American Telecom - Crow
Creek, to support operations. Native American Telecom - Crow Creek's commitments, which
are now obligations, are significant and justify its access service tariff for the termination of
traffic, including conference calling traffic, on the Crow Creek reservation. If carriers, like
Sprint, are able to take self-help actions and not pay for services rendered subject to a la"\"ful
tariff, it would not only put at risk the continued operation of carriers like Native American
Telecom - Crow Creek, but would also put at risk the services relied upon by, and in some cases
essential to the health and safety of, consumers.
For the foregoing reasons, this Utility Authority finds Sprint's non-payment of Native
American Telecom - Crow Creek's ac.cess tariff charges to be a violation of the laws of the
Crow Creek Sioux Tribe. This fmding applies to both the intrastate access services subject to the
tariff in effect at this Utility Authority and the interstate access services subject to the tariff in
efIeet at the FCC. To the extent Sprint believes that Native American Telecom --- Crow Creek's
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