BEFORE THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF SOUTH DAKOTA

IN THE MATTER OF THE COMPLAINT TCO08-135

OF ORBITCOM, INC. AGAINST MCI

COMMUNICATIONS SERVICES, INC. VERIZON’S
D/B/A VERIZON BUSINESS SERVICES MOTION TO STRIKE

AND TELECONNECT LONG DISTANCE
SERVICES & SYSTEMS COMPANY D/B/A
TELECOM*USA FOR UNPAID ACCESS
CHARGES

OR, IN THE ALTERNATIVE, A
MOTION FOR LEAVE TO FILE
SUR-REPLY BRIEF

VERIZON’S MOTION TO STRIKE OR, IN THE ALTERNATIVE,
A MOTION FOR LEAVE TO FILE SUR-REPLY BRIEF

MCI Communications Services, Inc. d/b/a Verizon Business Services and
Teleconnect Long Distance Services & Systems Company d/b/a Telecom*USA
(collectively referred to as “Verizon™) respectfully move the Commission to strike
portions of OrbitCom’s Post-Hearing Reply Memorandum of Law in Support of Its
Amended Complaint (“Reply Brief”). OrbitCom’s Reply Brief contains new arguments
and material that are not permissible or appropriate to be included in a “reply” brief, and
contains information that is not part of the evidentiary record. Due process and
considerations of fairness demand that all such argument and material be stricken. If,
however, the Commission decides not to strike the offensive material, Verizon hereby
moves, in the alternative, for leave to file a sur-reply to respond to the new arguments and
information contained in OrbitCom’s “reply” brief. In support of its Motion, Verizon

states as follows:




L. It Is Well-Established that a Party May Not Include New Matter in a Reply
Brief

The purpose of a “reply” is normally restricted to rebuttal of arguments made in
the opposing party’s initial brief. A “reply” brief is not the place to include additional
facts or make new legal arguments. Nor may an answering brief be used to expand
arguments or add material that properly should have been included in the party’s opening
brief, as this tactic deprives the other party of an opportunity to respond to such new or
additional points.

The Supreme Court of South Dakota has held that a “reply” brief may not raise
“new issues” and “new facts.” Brookside Townhouse Assn. v. Clarin, 682 N.W.2d 762,
768 n.6; 2004 SD 79; 2004 S.D. LEXIS 86; Fullmer v. State Farm Insurance Co., 514
N.W.2d 861, 865 n.4; 1994 S.D. LEXIS 43. In each of these decistons, the Court relied
uiaon S.D. Codified Laws §15-26A-62, which provides that a reply brief “must be
confined to new matter raised in the brief of” the opposing party.

Other courts have ruled consistently. See, e.g., Bearden v. Lemon, 475 F.3d 926,
930; 2007 U.S. App. LEXIS 2281 (8™ Cir. 2007) (claim in reply brief “was not argued in
[defendant’s] brief in chief and, therefore, we will not consider the argument as ‘it is wel
settled that we do not consider arguments raised for the first time in a reply brief.””);
United States v. Thornberg, 326 F.3d 1023, 1026 n.3; 2003 U.S. App. LEXIS 8080 (8™
Cir. 2003), citing Navarijo-Barrios v. Ashcroft, 322 F.3d 561, 564 n.1 (8th Cir. 2003);
United States v. Ceballos, 116 Fed. Appx. 45, 48; 2004 U.S. App. LEXIS 24331 (8® Cir.
2004) (“Absent some justification, we refuse to consider new arguments raised for the
first time in a reply brief.”), citing United States v. Brown, 108 F.3d 863, 867 (8™ Cir.

1997); United States v. Vincent, 167 F.3d 428, 431; 1999 U.S. App. LEXIS 1462 (8® Cir.




1999) (*We do not generally consider new arguments raised in a reply brief.”), citing
Dyer v. United States, 23 F.3d 1421, 1424 (St}l Cir. 1994);, McGhee v. Pottawattamie
County, 547 F.3d 922, 929; 2008 U.S. App. LEXIS 24065 (8" Cir. 2008) (“The reply
brief submitted by [defendants] is not in compliance with the local rule in that it raises
new issues not addressed in [their] initial brief”).

The purpose for the requirement limiting the scope of material contained in a
reply brief is to ensure fundamental fairness and to prevent disadvantage to any party.
See, e.g., Boustead v. Barancik, 151 F.R.D. 102, 106; 1993 U.S. Dist. LEXIS 12382
(D.C. E.D. WL 1993) (reply brief “introducing new factual assertions leaves the opposing
side with no opportunity to respond.”); Norwest Bank v. Doth, 159 F.3d 328, 334; 1998
U.S. App. LEXIS 24535 (8" Cir. 1998) (Plaintiff “failed to raise the issues until it filed
its reply brief. Thus, [defendant] has not had the opportunity to brief these issues.”); Hall
v. South Dakota, 712 N.W .2d 22, 27; 2006 SD 24; 2006 S.D. LEXIS 29 (S.D. Sup. Ct.
~2006) (“To raise a legal argument ... in an answering brief without first addressing it
below puts the adverse party at an extreme disadvantage. Had the issue been raised
[earlier], the parties ... certainly would have had an opportunity to brief the issue for the
trial court’s consideration.”). This Commission has recognized the same fairness
principle. See In the Matter of the Analysis of OQwest Corporation’s Compliance with
Section 271(c) of the Telecommunications Act of 1996, 2002 S.D. PUC LEXIS 289
(attempt by a party to introduce arguments at briefing stage “obviously would allow a
party the luxury of making whatever comments it chooses to make not subject to [review]

by other parties to the proceeding.”)




The requirement that a reply brief may only contain matter that responds to points
raised in the other party’s initial brief has three components. First, the reply brief may
not contain new argument. Second, a reply brief may not contain new material that
should have been raised (if at all) in the party’s own opening brief. If a party makes an
argument in its initial brief, it may not elaborate upon the argument by including
additional factual or other support related to that point in its “reply” brief, because the
other party would not have an opportunity to respond to the new material raised for the
first time on “reply.” Navarijo-Barrios v. Ashcroft, supra, 322 F.3d at 564 n.1 (striking
portion of reply brief because a sentence in party’s opening brief was “not sufficient to
support the [lengthier] argument ... that appears in [the same party’s] reply brief.”);
Boustead v. Barancik, supra, 151 F.R.D. at 106 (granting motion to strike information in
a reply brief that was available to the party when it originally filed its initial brief);
United States v. Brown, 108 F.3d 863, 867; 1997 U.S. App. LEXIS 4268 (8" Cir. 1997)
(“Absent some reason for failing to raise an argument in an opening brief, this court will
not consider an argument first raised in a reply brief.”), citing United States v. Darden, 70
F.3d 1507, 1549 n.18 (Sth Cir. 1995); City National Bank of Fort Smith v. Unique
Structures, Inc., 929 F.2d 1308, 1313; 1991 U.S. App. LEXIS 5728 (8™ Cir. 1991) (“‘until
the filing of their reply brief, the appellants do not even provide any examples from the
record to support the assertion in their initial brief. The arguments, therefore, come too
late.”); Anderson v. Larson, 62 S.D. 552, 553; 255 N.W. 151, 152; 1934 S.D. LEXIS 69
(S.D. Sup. Ct. 1934) (“To allow [a party] through the medium of the reply brief” to set

forth a new summary of the evidence “and rely upon an argument contained in the




original brief as to its sufficiency, deprives respondent of any fair opportunity to
answer.”

And third, a reply brief may not contain matter that is not in the evidentiary
record.! Balkv. Sachs, 47 8.D. 55, 58; 195 N.W. 837, 838; 1923 S.D. LEXIS 113 (SD
Sup. Ct. 1923) (Striking party’s supplemental brief containing matters not of record, and
filed in reply); Fullmer v. State Farm Insurance Co., 514 N.W.2d 861, 865 n.4; 1994
S.D. LEXIS 43 (S.D. Sup. Ct. 1994) (materials in reply brief which are not a part of the
record violate the appellate rules of civil procedure.)

Where a party’s reply brief contains impermissible material, the sanctions are
clear. All such improper argument should be stricken, and may not be considered by the
decision-maker. K.C. 1986 Limited Partnership v. Reade Manufacturing, 472 F.3d 1009,
1018 n.2; 2007 U.S. App. LEXIS 95 (8th Cir. 2007) (granting motion to strike portions of
reply brief wherein party asserts new argument because “[i]t is well settled that we do not
consider arguments raised for the first time in a reply brief”); Navarijo-Barrios v.
Ashcroft, supra, 322 F.3d at 564 n.1 (granting motion to strike portion of reply brief);
Brookside Townhouse Assn., supra, 682 N.W.2d at 768 n.6 (“Because the new issues and
facts were not raised in appellee’s [initial] brief, we decline to address them.”); McGhee,
supra, 547 F.3d at 929 (court “did not abuse its discretion or otherwise commit error”
when it did not consider an argument raised for the first time in a reply brief). If,
however, the Commission determines not fo strike all of the offensive material,

considerations of fairness require that the other party be afforded an opportunity to

! The Commission’s decision in this proceeding must “be based exclusively on the evidence and on
matters officially noticed.” S.D. Codified Laws §1-26-23. The record in a contested case consists
primarily of all pleadings, motions, and the “evidence received and considered.” S.D. Codified Laws §1-
26-21,




respond to the new argument. Hughes v. Social Security Administration, 277 Fed. Appx.
646; 2008 U.S. App. LEXIS 10206 (8™ Cir. 2008) (“If the court does consider the [new
matter], however, the [other party] should be provided with an adequate opportunity to
respond.”); Norwest Bank v. Doth, supra, 159 F.3d at 334 (because defendant “has not
had the opportunity to brief these issues [raised for the first time in plaintiff’s reply brief],
[w]e believe additional argument on these issues would be helpful, if not required.”)

I1. The Commission Should Strike Portions of OrbitCom’s “Reply” Brief that

Contain New Argument.

The following passages of OrbitCom’s reply brief contain new arguments that
OrbitCom did not include in its initial post-hearing brief,* and should therefore be
stricken in their entirety.® The material that should be stricken is shown in Attachment A
hereto.

e Page 2, final paragraph (argument that “Verizon bears the burden of proving ...
that OrbitCom had available to it sufficient call detail to render an accurate bill.””)

¢ Page 3, final paragraph (argument that “Verizon has done nothing to prove that
OrbitCom had sufficient call detail to bill jurisdictionally.”}

e Page 10, first full paragraph (argument that “Verizon has failed to establish that
OrbitCom had sufficient call detail to bill by jurisdiction.”}

2 OrbitCom’s Post-Hearing Memorandum of Law in Support of Its Complaint (“Initial Brief”), filed
December 4, 2009,

3 OrbitCom’s Reply Brief contains additional statements that are not supported by the evidence in the
record, but those are not the subject of this Motion. Verizon assumes that the Commission will carefully
review the parties’ briefs and the evidentiary record when it decides this matter.




OrbitCom did not previously argue that Verizon bears the burden of proof on this
specific issue, let alone that Verizon failed to satisfy that burden,* Verizon has not had
any opportunity to address these new arguments,” so they should be stricken.,

¢ Page 4, middle paragraph (argument that OrbitCom “did not have sufficiently
detailed information to accurately bill by jurisdiction prior to April of 2009.”)

e Page 5, last two paragraphs (argument based on “the fact that the jurisdictional
detail present in the EMI record is insufficient to render an accurate bill.”)

¢ Page 7, middle paragraph (assertion that “OrbitCom determined ... that the
jurisdictional assignment contained in the Category 11-01-01 records furnished to
OrbitCom by Qwest for access billing was insufficient to accurately bill by
jurisdiction.”)’
OrbitCom has not previously argued that “it did not have sufficient call detail” to

accurately determine the jurisdiction of access traffic for which it billed Verizon. See

OrbitCom Initial Brief, Section 2, pp. 5-11. Nor has it previously argued or presented

* OrbitCom has the burden of proving it complied with its tariff, (Its tariff provides that “fw/hen the
Company receives sufficient call detail to determine the jurisdiction of some or all originating and
terminating access (MOU), the Company will use that call detail to render bills.” The tariff provides
further that “fwjhen the Company receives insufficient call detail to determine the jurisdiction of some or
all originating and terminating access MOU,” the company may apply PIU factors “to those minutes of use
for which the Company does not have sufficient call detail.” OrbitCom Switched Access Tariff, § 3.4.
{Emphasis added). Accordingly, to demonstrate that it complied with its tariff, OrbitCom, not Verizon, has
the burden of proving that the call detail information available to OrbitCom was insufficient to determine
the jurisdiction of calls. Only if OrbitCom presented evidence to prove that “fact” would the burden shift
to Verizon to prove that call detail information was sufficient.

3 The record demonstrates that, beginning in February 2008, Verizon repeatedly attempted to obtain call
detail records from OrbitCom so that it could determine the actual jurisdiction of access traffic in 2008 and
2009. Only after the Commission granted its motion to compel in August 2009 did Verizon obtain a
limited sample of call records for five days in June 2009, Having prevented Verizon from obtaining any
call detail records during the pendency of the parties’ billing dispute, OrbitCom is estopped from arguing
that Verizon failed to prove that the call records available to OrbitCom contained sufficient information to
determine the jurisdiction of the calls contained therein.

§ OrbitCom’s Reply Brief refers for the first time to “the jurisdictional indicator on the EMI records” and
“the EMI indicator” (Reply Brief at 7, 5) without explaining those terms. The record makes clear that EMI
Category 11 records include originating and terminating telephone numbers (NPA-NXX), which can be
used to determine the jurisdiction of calls. See Exhibit B (Supplemental Testimony of Ms. Freet) at Exhibit
LF-31 at 4, and n. 7 infra.




evidence demonstrating that the EMI records it receives from Qwest do not contain
sufficient information to ascertain the jurisdiction of the access minutes of use for which
it billed Verizon. Verizon has not had an opportunity to address these new arguments.’
Accordingly, these portions of OrbitCom’s reply brief should be stricken.

e Page 5, last paragraph, through page 7, first paragraph {contains a review of two
Verizon exhibits, CONFIDENTIAL Exhibits LF-32 and LF-33, and concludes by
“explain[ing]” the different resuits).

This discussion is not responsive to any argument in Verizon’s Initial Brief, and is
therefore improper to be included in a “reply” brief. If OrbitCom wished to argue that
the EMI records were insufficient to determine jurisdiction and support that argument
using information included in Verizon’s pre-filed written testimony, it should have made

that argument and presented the information in its initial brief, so that Verizon would

" This new argument that the call records OrbitCom obtained from Qwest did not contain sufficient
information to determine the jurisdiction of access calls during the period of time covered by this complaint
is contradicted by the record. See Exhibit B (Supplemental Testimony of Ms. Freet) at 2-3 & Exhibit LF-
31 (explaining that EMI Category 11 records contain information about the originating and terminating
telephone numbers); Exhibit 3 at 7:13 (“The EMI record is raw data from Qwest. It contains all of the
calls.”); id. at 3:19—4:1 (“EMI records are created by the LEC telephone switches that handle the phone
calls transmitted through them. ... [TThe switch that the call originates through will contribute the
originating ANI and start time. The switch that sends the call to the terminating party will contribute the
terminating ANI and the end time.”); id. at 10:21 (*The EMI record ... contains the destination number.”);
OrbitCom Reply Brief at 6 (“The EMI records are the records OrbitCom received, and continues to receive,
from Qwest.”); id. at 17 (“Category 11-01-01 records consist of records for originating and terminating
calls. [ ] Qwest provides this category of records to OrbitCom so that OrbitCom can bill access charges.”);
Exhibit 3 at 4:10-19 (“Qwest furnishes OrbitCom with Category 11-01-01 and 11-01-25 records for access
billing. OrbitCom takes the EMI records from Qwest and inputs them into the billing system we use... To
create a bill for access ... only a few of the fieids [in the EMI record] are needed... [T lhe billing system we
used was designed to pull the information from the fields it needs, rate that information, and assemble the
product into a bill.”); OrbitCom Reply Brief at 2 (OrbitCom “billed Verizon ... using actual EMI call
records supplied by Qwest™); Exhibit 1 at 5:17-18 (“OrbitCom uses the actual calling number and called
numbers to determine the jurisdiction of the call when they are available. That is exactly what was done in
this case.”); Exhibit 3 at 7:17-19 (“a few of [the EMI records] are missing the NPA-NXX or other critical
information and cannot be billed.”); see also Hearing Transcript at 56:16 — 57:11 (confirming that “the EMI
records provide OrbitCom or its billing agent with sufficient call detail to know the jurisdiction of long
distance calis”).




have an opportunity to respond. Because it did not do so, this new argument should be

stricken.

» Page 7, bottom paragraph, through page 8, line 5 (discussion of mileage charge).

The “mileage component” referenced in the paragraph and in the cited exhibit
relates to the parties’ dispute over interstate charges.® Not only are issues relating to
interstate rates irrelevant, but Verizon did not address them in its opening brief.
Accordingly, this argument is improper in a “reply” brief, and should be stricken.

e Page 8, last sentence; p. 21, last paragraph; and p. 22, last paragraph (argument
that Verizon’s dispute notice “was not provided in the 60-day time period outlined
in the tariff.””)

This argument is not a response to any argument that Verizon made in its initial
brief. In its opening brief, OrbitCom criticized the sufficiency and length of Verizon’s
disputes (at pages 8-9), but did not refer at all to a 60-day time period. Accordingly, it is
improper for it to make this argument for the first time on “reply.” Verizon has not had
an opportunity to respond to this new argument.9 Accordingly, new argument based on

this tariff language should be stricken.

e Pages 9 — 10 {argument about “retroactive application of a PIU factor)
OrbitCom’s opening brief contains a single sentence related to this issue

(*“Verizon also demanded that the PIU factor be applied retroactively, which OrbitCom’s

® The testimony cited by OrbitCom refers to an exhibit, MP2-03, which addresses the “interstate rate
dispute.” Exhibit MP2-04, cited by OrbitCoum, sets forth rates in Qwest’s FCC (interstate) tariff. See also
OrbitCom Reply Brief at 11 (portion of Exhibit 2 cited therein describes dispute over interstate rates),

¥ The record is clear that Verizon has submitted a number of written disputes over time. See, e.g. Exhibit
A (Direct Testimony of Ms. Freet) at 16-18. Each separate dispute covers charges billed prior to the time
the disputes were submitted. All disputes encompass, at a minimum, charges biiled within 60 days of the
payment due date.




tariff does not permit.” Initial Brief at 3. It is improper to expand upon that point by
including new arguments in its reply brief. Navarijo-Barrios v. Ashcroft, supra.
Moreover, information about the timing of e-mail messages was available to OrbitCom
long before it filed its initial brief, and there is no reason why it could not have presented
this argument earlier, and afforded Verizon an opportunity to respond. Because this new
material is improper in a “reply” brief, it should be stricken.

e Page 11 (allegation “about Verizon’s documented violations of the FCC CPNI

Rules.”)

This argument is not responsive to any argument in Verizon’s opening brief, and
is thus improper to be included for the first time in a “reply” brief. The allegation is
based on hearsay, not any court or FCC order of which the Commission may take official
notice.® Verizon has not been afforded an opportunity to respond to this argument.
Accordingly, the statement should be stricken.

e Page 12-13, paragraph beginning “Interestingly” (argument that “Verizon itself
actually validated OrbitCom’s PIU.”)!!

As stated in the text, this argument is a reaction to “Verizon’s Answer and
Counterclaim” filed at the outset of the litigation, and not a response to any argument
contained in Verizon’s initial brief. The argument contains a critique of two exhibits
attached to Verizon’s pre-filed testimony. If OrbitCom wished to base an argument on

Verizon’s “analysis” of CDR and EMI records, it should have included that argument in

' The argument is of dubious relevance, as the allegation does not relate to either of the two respondents,
but to one of their affiliates.

1 See also OrbitCom Reply Brief at 14, end of first paragraph (“Verizon’s purported ‘detailed analysis’,
which was based upon OrbitCom’s EMI and CDR records, casts doubt upon Verizon’s credibility.”)

10




its initial brief, to enable Verizon to respond, rather than make an argument based on that

“analysis” for the first time in its “reply” brief."> Accordingly, this argument is improper

and should be stricken.

¢ Page 12, footnote 6 (argument that Verizon had many pages of OrbitCom’s bills
“which themselves provide significant amounts of information regarding the
traffic at issue.”)

OrbitCom did not argue previously that its bills contain usage information that

would enable Verizon to determine the jurisdiction of access traffic, which was the

purpose of Verizon’s request for call detail records.”® Verizon has not had an opportunity

to respond to this new argument. Accordingly, this statement should be stricken.

e Page 14, top paragraph (argument that Verizon’s call records “lack foundation”)

¢ Page 20, last paragraph (argument that Verizon CONFIDENTIAL Exhibit LF-37
“was not based upon supporting source documents”)

This is a new argument that OrbitCom did not raise previously.!* See OrbitCom
Initial Brief at 9-10, where it addressed Verizon’s analysis of “additional calls.” Verizon
has not had an opportunity to respond to this argument. Accordingly, these arguments

should be stricken.

2 OtbitCom misconstrues the nature of Ms. Freet’s analysis and the exhibits she presented. Those exhibits
do not “iflustrate” or “show” a PIU, or “create[ ] a PIU factor,” as OrbitCom asserts. See aiso OrbitCom
Reply Brief at 15, first full paragraph, and 16, middle paragraph. As has been explained, Ms. Freet
identified the actual jurisdiction of calls placed on the days studied; she did not identify a “PIU” factor,
which is a defined term that applies only to traffic whose jurisdiction cannot be determined from actual calt
detail. See Verizon’s Reply Briefat 10 and n. 12.

B This assertion is not supported by the bill records included in the record, See Exhibit 4.
" OrbitCom’s argument is inconsistent with the stipulation that its counsel entered into during the hearing,

Hearing Transcript at 90:2 — 91:3 (“we are not disputing that Verizon has, in fact, produced documentation
in response to our data requests which were partly looking for source documents.”)

11




e Page 14, last paragraph, through 15 (argument based on an “examination and
comparison” of Verizon’s “analysis” of call records contained in
CONFIDENTIAL Exhibits LF-32 and LF-34)

This new argument does not respond to any argument contained in Verizon’s
initial brief. OrbitCom was free to include such an argument based on Verizon’s
testimony and exhibits in its initial brief, but it did not do so. See OrbitCom Initial Brief
at 9. It is improper to interject these arguments for the first time in its reply brief.
Verizon has not had an opportunity to respond to these new arguments. Accordingly, this
portion of the “reply” brief should be stricken.

e Page 16, first paragraph (argument based on information in Verizon’s
CONFIDENTIAL Exhibit LF-32)

This new argument does not respond to any argument contained in Verizon’s
initial brief. If OrbitCom wanted to make an argument by extrapolating information
contained in an exhibit attached to Verizon’s pre-filed testimony, it was free to do so in
its opening brief. However, it did not do so. It is improper to interject this argument for
the first time in its reply brief. Verizon has not had an opportunity to respond to this new

argument or challenge the conclusions drawn by OrbitCom. Accordingly, this argument

should be stricken.
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e Page 25, last three sentences (argument that bills contained in Verizon
CONFIDENTIAL Exhibit LF-42 show that Qwest is billing Verizon certain
access charges)

e Page 29, first paragraph (argument based on “an examination” of Verizon
CONFIDENTIAL Exhibit LF-42)

These new arguments do not respond to any argument contained in Verizon’s
initial brief. OrbitCom had an opportunity to address Verizon’s exhibit and explanatory
testimony in its initial brief, but did not do so. See OrbitCom Initial Brief at 15. Tt is
improper to interject these arguments for the first time in its reply brief. Verizon has not
had an opportunity to respond to these new arguments. Accordingly, these portions of
OrbitCom’s “reply” brief should be stricken.

III. The Commission Should Strike Material Contained in OrbitCom’s Reply

Brief That is Not In the Record of this Proceeding

The Commission’s decision in this matter must be based exclusively on the
evidence and on matters officially noticed. Information and argument contained in a
brief that is not based on record evidence may not be considered.

OrbitCom’s reply brief includes matter that is not in the record of this case. Such
matter, and any arguments based thereon, should be stricken in their entirety. The extra-
record material that should be stricken is identified below and shown in Attachment A
hereto.

e Page 17, first full paragraph, through page 18, first paragraph, and top of page 19

(assertions concemning Verizon’s alleged “Category 11-01-20 records™).

The record does not contain any information about Category 11-01-20 records.
Exhibit B (Freet Supp. Testimony) at LF-31 only contains information about EMI

Category 11-01-01 records that are used for “carrier access usage.” Mr. Powers’

13




testimony only refers to Category 11-01-01 and 11-01-25 records that Qwest furnishes
OrbitCom for access billing. See Exhibit 3 at 4:10-11. Because the record is silent about
Category 11-01-20 records, there is no foundation for any arguments relating to such
records. Moreover, Verizon did not testify that its long distance network switch records
are “Category 11-01-20” records.'® Thus, there is no record evidence to support
OrbitCom’s contentions relating to that type of record. Verizon obviously has not had an

opportunity to address these arguments raised for the first time on “reply.” Accordingly,

all new arguments relatiilg to Category 11-01-20 records are unsubstantiated, create

unnecessary confusion, and should be stricken.

e Page 23, middle paragraph {(argument based on a Qwest tariff)
The Qwest tariff was not introduced into evidence, and is not part of the record.
Verizon has not had an opportunity to address the relevance or significance, if any, of

that extra-record material. The Commission may not base its decision on material that is

not in the record. Accordingly, OrbitCom’s argument based on this non-record material

should be stricken.

o Page 29, footnote 15 (argument based on Qwest tariffs filed in three other states)
None of the Qwest tariffs were introduced into evidence, and they are not part of

the record. Verizon has not had an opportunity to address the relevance or significance,

if any, of that extra-record material. The Commission may not base its decision on

15 As an interexchange carrier, Verizon uses information obtained from its long distance switches to bill
end users for long distance service. The record shows that Verizon’s switches capture the originating and
terminating telephone numbers of long distance calls, which Verizon can use to determine the jurisdiction
of long distance cails and bill its long distance customers. Because of this, Verizon was able to identify
calls carried over its long network that were placed by or delivered to OrbitCom’s end users (based on ANI
information furnished by OrbitCom) and determine the jurisdiction of such calls. Because long distance
carriers do not bill local exchange carriers for switched access service, Verizon’s switch records are not
used for that purpose, nor would they be provided to a CLEC, as OrbitCom suggests (at 19).

14




material that is not in the record. Accordingly, OrbitCom’s argument based on this non-
record material should be stricken.
IV.  OrbitCom’s Reply Brief Improperly Contains Confidential Information that

Should be Stricken

Verizon has made clear from the outset of this proceeding that it considers its
network and customer usage data to be confidential and proprietary.]6 It expressly
designated all usage information as confidential, and included such information in
exhibits clearly marked “CONFIDENTIAL.” It produced such information pursuant to
the Stipulation and Confidentiality Agreement that the parties entered into for this
express purpose, on June 26, 2009.

Despite this, OrbitCom’s publicly-filed reply brief repeatedly divulges usage data
that Verizon had clearly designated confidential. See Reply Brief at 6, 7, 13, 14, 15, 16
and 29. On those pages, OrbitCom discloses multiple usage (minutes of use) figures that
were provided by Verizon in Hearing Exhibit B (Supplemental Testimony of Ms. Freet),
CONFIDENTIAL Exhibits LF-32, LF-33, LF-34 and LF-42. All of those exhibits are
marked “CONFIDENTIAL” and none are part of the public record. The fact that
OrbitCom publicly disclosed Verizon’s confidential information numerous times is a
compelling indication that the disclosures were not inadvertent. This breach of the
parties’ Confidentiality Agreement is prejudicial and potentially harmful to Verizon.

This is not the first time in this proceeding that OrbitCom has publicty disclosed
information that Verizon formally designated as confidential. See Hearing Transcript at
7:19-8:7. The Commission should strike all confidential data contained in OrbitCom’s

Reply Brief as improper. Attachment A hereto indicates where such information should

' See Exhibit B (Supplemental Testimony of Ms. Freet) at 6 fn.2.
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be excised. In addition, the Commission should impose sanctions on OrbitCom for its
cavalier and flagrant disregard of the parties’ Confidentiality Agreement and its repeated
failure to abide by the Commission’s practices regarding the treatment of confidential

information.

V. Relief Requested
Verizon respectfully moves that the Commission strike all of the new argument
and other material that was improperly included in OrbitCom’s “reply” brief. The
improper material is identified above and in Attachment A. Because Verizon has not
been afforded an opportunity to respond to new arguments and non-record material
included for the first time in OrbitCom’s “reply” brief, it would be severely
disadvantaged if the Commission were to render a decision in reliance on such material.
Fundamental fairness, as well as judicial precedent, dictate that all such offensive
material be stricken. If, however, the Commission decides not to grant Verizon’s motion
to strike in full, Verizon respectfully requests that it be afforded an opportunity to file a
sur-reply brief so that it may address OrbitCom’s new arguments identified herein.
Respectfully submitted this 4™ day of February, 2010.
David A. Gerdes
May, Adam, Gerdes & Thompson LLP
503 South Pierre Street
P.O. Box 160
Pierre, SD 57501-0160
Telephone: {605) 224-8803
Facsimile: (605) 224-6289

dag@magt.com

and
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Thomas F. Dixon

Assistant General Counge
Verizon

707 — 17™ Street, #4000
Denver, CO 80202
Telephone: (303) 390-6206
Facsimile: (303) 390-6333
thomas.f.dixon@verizon.com
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ATTACHMENT A

To Verizon’s Motion to Strike

(Designating those portions of OrbitCom’s Post-Hearing Reply
Memorandum of Law That Should be Stricken)




BEFORE THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF SOUTH DAKOTA

IN THE MATTER OF THE COMPLAINT TC08-135
OF ORBITCOM, INC. AGAINST MCI
COMMUNICATIONS SERVICES, INC,
D/B/A VERIZON BUSINESS SERVICES ORBITCOM'S POST-HEARING REPLY

AND TELECONNECT LONG DISTANCE MEMORANDUM OF
SERVICES & SYSTEMS COMPANY D/B/A LAW IN SUPPORT OF ITS
TELECOM*USA FOR UNPAID ACCESS AMENDED COMPLAINT
CHARGES

ComMes Now OrbitCom, Inc. (“OrbitCom™) and respectfully submits this Post-Hearing
Reply Memorandum of Law in response to Verizon’s Post-Hearing Briéf and in further support
of its Amended Complaint.

ARGUMENT AND ANALYSIS

Not surprisingly, Verizon’s Post-Hearing Brief does little to simplify the matiers in this
case. In fact, it injects even more unsubstantiated and unabashed misstatements into the mix.
Distilled to 1is essence, Verizon's argument is that OrbitCom failed to comply with the terms of
its taniff, failed to provide credible evidence that it billed Verizon appropriately, and thus failed
to meet its burden of proof. Despite its lengthy brief, however, it is Verizon’s position which
remains unsupported. Most significanily, one must remember in analyzing this maner that
Verizon has improperly withheld @/l payment from OrbitCom and that OrbitCom is owed money
for a lengthy period of time in this proceeding. Clever drafting cannot change that critical fact.

1. - OrbitCom Has Met kts Burden of Proof With Regard to the Use of a PIU Factor and
the PIU Factors Which It Used to Bill Verizon.

Verizon correctly points out that OrbitCom bears the burden of proving those allegations
set forth in its Amended Complaint. However, this is essentially the only statement in Verizon’s

brief upon which the parties séem to agree. The allegations contained in OrbitCom’s Amended



Complaint are straightforward, OrbitCom provided service to Verizon, billed Verizon in
accordance with its tariff using actual EMI call records sapplied by Qwest and Verizon failed
and refused to pay those tariffed charges. Verizon argues that OrbitCom is entitled to none of its
requested relief. What Verizon forgets in its analysis, however, is that OrbitCom is in fact owed

money from Verizon, As admitted to by Venizon during the hearing, it has withheld significant

sums of money from OrbitCom. As such, while Verizon may dispute the amount of money

which it owes QrbitCom, it cannot in good faith state that it owes OrbitCom nothing.

a. OrbitCom billed Verizon in compliance with the terms of its tariff.
Verizon arpues that OrbitCom did not follow the langnage of its own tariff and instead
applied arbitrary jurisdictional factors to the traffic at issne. Verizon further argues that

OrbitlCom’s Tanff dictates that if skall use the actual call detail to render its bills. Verizon’s

argument, however, presumes too much.
sed i N MhitCom's A ted Comolai Cee Clak C Si Eoui




As previously set forth in its initial post-hearing memorandum, OrbitCom’s Tariff sets
forth the process by which the jurisdiction of MQUs is determined and the rate which is
thereafter applied. See¢ OrbitCom’s Post-Hearing Memorandum of Law in Support of its
Complaint, pp. 5-6. The Tariff explains that the jurisdiction of the traffic at issue will be
determined either by actual call detail or through application of a PIU. . See OrbitCom Switched

Access Tariff, § 34 www.puc.sd.goyv/commuission;farifls/lelecommunications/orbitcgm.pdf.

Specifically, Section 3.4 of QrbitCom’s tariff provides:

When the Company receives sufficient call detail to determine the junisdiction of
some or all originating and terminating access munutes of use (MOU), the
Company will use that call detail to render bills for those MOU and will not use
PIUJ factors. When the Company receives insufficient call detail to determine the
jurisdiction of some or all originating and terminating access MOU, the Company
will apply PIU factor(s) provided by the Customer or developed by the company
to those minutes for which the Company does not have sufficient call detail. PIU
factor(s) must be provided in whole numbers and will be used by the Company to
apportion use and/or charges between interstate and intrastate jurisdictions until
Customer provides an update to its PIU factor(s).

Section 3.4.1.4 provides:
If no PIU for originating minutes is submitted as specified herein, then the
projected PIU will be set op a defaylt basis of 32 percent interstate traffic and 68
percent intrastate traffic. )

In order for OrbitCom to dispense with use of a PIU, it must have available to it sufficient

call information to render an accurate bill. 1d. at § 3.4. While the language of the tariff does not

specifically reference the issuance of an accurate bill, it only makes sense. Qther than. its——

lus s Mesizon_hasd B hat ObitCom had sufficient call
wdetarl 1o bill jurisdietionally  In its attempts to do so, Verizon went so far as to take completely
- out of context a statement made by Michael Powers during his hearing testimony. In its brief,

Verizon argues that Mr. Powers testified that only one to four percent of traffic Jacks the




requisite information through which to properly determine the jurisdiction of a call. See

Verizon's Post-Hearing Reply Rrief, p. 10. Specifically, Verizon stated the following:

Mr. Powers acknowledged that only a de minimus amount of traffic-“one to four
percent” of all records-do not contain “enough information to ball it.” Tr. 199:13-
18. This suggests that PIU factors should be applied, if at all, to only a very small
percentage of the total wraffic.
Id. This, however, is not what Mr. Powers said. Mr. Powers testificd that one to four percent of
traffic is not billable at a//. See Hearing Exhibit 3, p. 7, lines 13-17." There was no suggestion

and no intent to suggest that only one to four percent of call records do not contain the necessary

information from which te generate a bill,

e ided testimony that it-did-not-have sufficiently detailed information.fom—
ly-bill by-jurisdiction-prior-te-April-6£-3000- Specifically, Mr. Powers testified:

OrbitCom uses the actual calling number and called numbers to determine the
jurisdiction of the call when they are available. That is exactly what was done in
this case and Verizon refused to pay pursnant to OrbitCom’s intrastate tariff.

See Hearing Exlubit 1, p. 5, lines 17-19. Up untl the point at which OrbitCom-—seceived
—suificient-call-dstailinformation. and also, through the expenditure of significant time and
expense, put in place the appropriate software to effectuate jurisdictional billing, OrbitCom took
those steps which were appropriate under its tanff' application of a PIU developed by “the

Company”, i.e., OrbitCom. See OrbitCom Switched Access Tariff at §3.4.

Jn pre-filed testimony, Mr. Powers explained the difference between CDR and EMI records, what information
QOrbitCom received and still receives from Qwest, and what call dezail is contained in thosc tecords, Mr. Powers
then [urther explained what happens if certain information s missing from the EMI records sent by Qwest.
Specifically, he testified:

Once this data is entered into the bilking system some calls drop our due to missing information
like a missing code or a missing CIC. I that information is missing, the call record cannot ba
billed. Therefore, the billing system removes that data. This s commen and is typically (%-4% of
the calls.

See Tlearing Exhibit 3, p. 7, lincs 11-17,




Even more tellingly, Verizon fails to reference that, in response to Verizon’s own Data

Requests to OrbitCom, Second Set, OrbitCom informed Verizon of these steps:

Data Requnest 47(c):

Response:

Data Request 47(e):

Response:

When did OrbitCphm begin billing ofher interexchange
carriers jurisdictionally?

OrbitCom has been working for some time fo test
jurisdictional billing. Ir is a very labor intensive process
to switch a carrier to this type of billing requiring the
rebuilding of tables within the billing system and then
repeating test billings 10 insure accuracy. It can take up
to a year to convert a carrier. Other than test accounts,
OrbitCom hegan billing the process of billing other
carriers jurisdictionally at the same time as Verizon.

When OrbitCom iaagan billing Verizon jurisdictionally,
what monthly usage period did its bills cover?

April 1 through April 30, 2009,

See OrbitCom’s Responses to Verizon’s Second Set of Data Requests.

While Venizon can argue that the EMI records which OrbitCom receives from Qwest are

sufficient for it to determine the jurisdiction of the calls and the proper intra- or interstate rate,

~sircumstances, OrbitCom properly

appropriate for use in this context.

determined that th:e use of a PIU, developed by it, was




- juNgdictional results set forth below. ;

in June 2009;
Unkno MOU (minuies of use)
Interstate (OU

Intrastate QNG MOY
oo U

Pct Interstate 30.61

See Exhibit B, LF-32 (emphasis added).

1.F-33 represents Verizon’s analysis 0f the rad EM] records for the same five days in
June of 2009, The EMI records are the records Orbi ;:.on received, and conlmues to receive,
from Qwest. These records are ffen entered into Ori)itCGms illing system to produce the
CDRs which Verizon analyzedin LF-32. Verizon’s an:igglysis of the rawy EMI records shows the

following results, again a'the bottom of the far tight hcmd column:

Unknown

Interstage ‘
Intystare QU

Tota] QA

Pct Interstate 17.16

oy v
[
» =
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. o \LOL M pands mishd 1o Ok

~—for-aceessbilling-was-insuficientio—accusately-bill-by-jurisdiction— Accordingly, OrbitCom
elected to use a PIU developed by the company (32%) (zi;nd which is clearly a permissible option
under the terms of the tariff) until it could implem%_nt billing software that compared the
oﬁginaﬁng NPA-NXX to the terminating NPA-NXX of éeach and every call and match them to a
current and accurate daabase to determing jurisdictitén. Prior to implementing this billing

" software, Verizon's own analysis contained in exhibits l;F—BZ and LF-33 demonstrate that using
the 32% PIU instead of the jurisdictional indicator qm the EMI records (which Verizon is
claiming was sufficient for OrbitCom 1o bill by jurisdi%r;u'on} resulted in a much more accuraie

and favorable result for Verizon. ‘l

Verizon also takes issue with the rate that h:ifs been applied to the traffic at issue.

Specifically, Verizon alleges that OrbitCom’s use of lhci_composite rate of $0.06 is inappropriate.

-~ However, this act too, is in compliance with Orhit(..foni.’s tariff. Vevizop persongel during the .




——discontinued-using-the milcage-factos. The $0.06 rate isffor the local switching {$0.008610) plus
the CCL ($0.038905) plus the Tandem Switching ($0.0:077GO) plus the Interconnection Charpe

(80.004681) added together, which totals $0.059896, Wh.lch is then rounded up to $0.06. See
OrbitCom’s Switched Access Tarff, §§ 15.1.3; 15.1.151‘.4.2; 15.1.3.4.3. There is no mileage
charge which is a benefit to Verizon. IT the Conuniss!ﬁon determines that it is appropriate for
OrbitCom to re-calculate the outstinding bills to datf; so as to include the mileage charge,
OrbitCom is willing to re-calculate and re-issue Ven‘zonéfs Carrier Access bills accardingly.
Finally, as an aside, Verizon’s tactics as they %eiate: to the application of OrbitCom’s
tariffs are plainly evident. Iu its Post-Hearing Brfef;,i Venizon argued diligently for a strct
application of OrbitCom's tariff. Verizon, however, n:fmst be very caretul of that for which it
wishes. Verizon ignores the fact that it never submitt;:d a detailed dispute which would have
allowed OrbitCom to fully investigale the nature of its cfiispu!e. Verizon ignores the fact that the
Tariff requires that it submit detailed information, such ga,s CDRs, to OrbitCom fo investigate the
dispute, not vice versa as Verizon o claims. See Orbi:fCom Switched Access Tariff, § 4.8; see
also Hearing Exhibit 1, p. 4, lines 10-23; Hearing Trméscript, p. 22, lines 19-25; p. 25, lines 1-

2 e o et thar i ':i.é" " he Tariff within shi

|
* Verizon also admits that it is the disputing currier’s obligation toiprovide sufficicnt details as 1o the rcason for any
billing dispute, At the time of the hearing Ms, Freet testificd as fol|ows;' :

Q. But as the disputing carrier it's fufr ro state that hf you're going 1o withhold payment it's
incumbent upen Verizen to properly explain thr: nalure of the dispute to the carrier whose
bills you're disputing; corvect?




Mm-ﬁespm-&bﬂl—% Verizon furaher ignores the fact that if it submits a

PIU factor to OrbitCom it must provide information sup pmng the proposed PIU and do so on a

quarterly basis. See DrbitCom_Switched Access Tariff ‘p,t 3.4; see also Hearing Exhibit 3, p. 8,

lines 11-13; Exhibit Mp 2-21. | :

1
OrbitCom’s Tariff also does not provide for retrohctive application of 4 PIU factor. In its

Post-Hearing Brief, Verizon argued that it never requesied the retroactive application of a PIU

factor. However, this is an untrue statement. Jﬁ,\lemz:Tp-dnanmthe—faua-w-be-apphe&-

A. I would agree. 1 wrlainly think we need to pro»éid& the detail that supports our dispule
ang always be willing to ga over those spreadsheets and explain eny questions thet a
carrier might have. Certamly: i
See Hearing Transcript, p. 150, linos 24-25:p. 151, lines 16, |
. I

* Section 4.8 of OrbitCom’s Switched Access Tariff provi:iles:

The Customer may dispute & bill onty by written notice to the Company. Written dispute must be
received by the company within 60 days of the payment due dete. 1f a written dispute is not
received by the Company within 60 days of the payment date, the bill statcment shall be deemed
to be correct and considered due and payable in full by Cugtomm

The Company, upon receiving a written dispute will IIWES'f]gat(. the merits of the dispute. Upon
completion of its investipation, the Company will provideiwritlen notice to the customer regarding
the disposition of the claim, i.c., tesolved in favor uf the Cusiomer ot Tesolved in favor of the
Company. The Company will resolve the dispute and assdss credils or penaltics to the customer].]

9
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—jurisdiction.. The simple fact remains that OrbitCom’s tiil_riff allowed for it to utilize a PIU under

the facts and circomstances of this case and Orbi1ii(fjom., as demonstrated below, did so
appropnately. :
b. The jurisdictional factors used hy Orbl‘t(‘om are reasonable and sustainable.
Verizon argues that OrbitCom failed to support tpe PIU factors it used for the time period
relevant to this dispute. Quite audaciously, Venzon;:argu«:d that it is the only party which
produced evidence 1o establish a PIU. Specifically, Ver] fr.on posited that 1t “was the only party to
submit any evidence based on actual ¢all records.” ht?further argues that OrbitCom failed to

produce any records “either prior to or during hearing.’ See Verizon Post Hearing Brief, p. 19.

‘These statements are beyond brazen. They are categorid éﬂly talse,
i
As an initial matter, it is helpful to remember tq'm process that brought the parties to this
point. Tn August 2008, Verizon ceased making paymenﬁ of all disputed and undisputed portions

of OrbitCom’s bills. When OrbitCom initiated conversg_tiom; with Verizon in order to detenmine

10




how the billing dispute could be refsolved, Verizon :.%Iumandcd CDRs. However, Venzon
requested call detail records from (')rfbitCom in a fomémt that did not exist, a fact that was
tepeatedly explained to Verizon. _S_gg Hearing Exhibjp 3, p. 4, lines 12-22; p. 5 lines 1-2.
Moreover, it did so without providing :a detailed disputg so that OrbitCom could determine the
validity of that dispute. See Exhibit 2, p. 9, lines 19-23; p. 10, lines 1-5.*
Once a complaint process was icommenced in lhf:S matter, and discovery begun, Venizon
served the following request for production: ;
Verizon 048: For each month that OrbitCom has been billing Verizon
jurisdictionally, provide a five:day sample of (fall Detail Records or other call
detail information that demonstrates that OrbifCom correctly determined the
jurisdiction of the calls covered by the invoices: and that OrbitCom applied the
correct jurisdictional rate (i.e.,interstate or inirastate) for all of the calls. This
request is limited to Call Detail Records or gther call detail associated with

switched access traffic that OrpitCom billed Verizon ip South Dakota. Provide
the information separately for BAN 8080SD0555:and BAN 8080SD0222.

OrbitCom initially objected tn this request ’hecause of concerns about Aerizon’s..

-wwmecwwdw
—propriclaninforuation,.but offered tQ wark with szon to identify documents which would
assist Verizon m determining the accuracy of Orhrt(‘omf’p bills. See Hearing Exhbit 2, MP3-28.
Afier the production of several hundre;d pages of ¢all Jf:;taﬂ mformatmn, Verizon indicated that
the information provided was insufﬁqfiem, arguing thaJF}the information was not provided in a
usable format, failed fo contain CDRsf for a weckend, md that it did not contain the automaric

number identifiers (“ANIs™). Veﬂznn thereafter 'iled a Motion to Compel with this

Commission, which the Commission ér‘anteds, ordering brbitCnm to disclose CDRs with ANIs.

? Verizon stopped paying OvbitCom's bills in August 2007; howigver, it did not provide any written notice until
February 14, 2008. The spreadsheet at that time did little 10 help with an analysis of Verizon's claimed disputed as it
did not contain a breakdown by BAN and billing vlement. See Hegring Exhibit 2, p, 9, lines 19-23; p. 10, lines 1-5.

g Spetifically, the Commission ordered the l’ot;!owing:

11




See September 15, 2009 Commission Order. OrbitCom complied with the Commission’s Order
and provided CDR records. In additicujl, OrbitCom voluntarily provided additional records in the

form of EMI records for the same 5_-day period for Verizon’s analysis.® This amounted to

hundreds of pages of call detail. It was off this dpta which Verizon based its own PIU

calculations.

that the Motion to Compel is granted in purl to the ¢xtent that it telatos to the provisions of ANI
information, with five days worth of data, giving Veanm irnformation on the full 10 digit telephone
number, and thal the data must be trapsmitted m Excel or soine cxher format that is eastly manipulated.

See September 135, 2009 Cormiission Order, p. 1. ]

8 At this pomt dunng the Cumplmnl process, Vel fzon had in its p’nsscssmn hundredq of pages of OrbitCom’s bills
hem pravide sign asmountg-of infarmation regapding-the-trafl It ulso had hundreds of

ocumentation 1o Yerizon

pages of call dcten] without ANTs, and thcn Qrb]tCum volunteere 10 p1 oduce additional d

./

astate calls and improperly assessed

sjon latks jurisdiction to grant uny relief
for such ca

period July 12, 2007 through June
w] E . “ﬁ I-Illl”i], l\\
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the EMI records, Verizon’s e:ﬁﬁbj} shows a PIU of 13.11% for orffinating calls and 28.13% for
N

terminating calls, for a fotal PIU of 17:18%. 1d, at Exhiit 33; see also p. 6 infra for further

d by OrbitCom for each of the 5 days in

the sample was 22%, 21%, 25%, 34%, apd21%. Use of the CDRs vielded factors of 25%, 23%,

!
27%, 37%, and 23%. See Heapirfg Exhibit 3, p. 7, Iin;bs 6-1}5% Also Exhibits MP3-29 and

MP3-30 (detailing the ber of calls used in the sample and the break of those calls into

800, imierstate, intrastate MOUs). In looking at the PIU factors generated using the 5-day

is clear that OrbitCom’s default PIU factor of 32% was and is more genero

show ®

It was not until Verizon injected a signiticant nirinber of calls, which were not included in
OrbitCom’s CDR or EMI records that the PIU changed, and changed dramatically — to a 72%
factor.” See Hearing Exhibit B, Exhibit LF 34. Veriong’s analysis of these records contained in

EXCEss oi-talls over a 3-day pericd, which dalls were not contained in the records

* OrbitCom also used a PIU factor of 95% intrastate and 5% inteystate from July 2007 through August 2008, See
Hearing Transeript, p. 18, lines 14-25; p. 19, lines 1-25; see also Hearing Exhibit 1, p. 7, lines 9-18. Verizon takes issue
with the use of this factor as well. It specifically arempts to twist Mr. Pawers® lestimony regarding Verizon's
designation us both a PIC and an LPIC. See Verizon's Post Hearipg Brief, p. 12, Just because Verizon has always
been considered a PIC does not mean it i one.  As has been Telerenced on numerous occasions, OrbitCom has
offered 10 Verizon a credit {or the error it made in regard 10 the bllling of all types of malfic using that P1U factor.
See Hearing Transcript, p. 20, Hnes 11-17; sec glso Hearing Transardpr, p. 138, lines 14-23; see alsa Hearing Exhibit 3,
Exhibit MP3.31. Despite such offers, Verizon never responded, IlTel‘lél)y leaving this an open issue faor the Cormmission
1o resolve. 1 )
® It should alse be noted that during the parties® discussions pridr 1o the initiation of the current action, Verizon
demanded that OrbitCom utilize a PIU of 91%. See Hearing Exhibit 2, p. 20, ling 13; Exhibit MP2-21. BEven
Verizon's fictional PIU analysis outlined above and in Exhibits LF 32-25 does not support a PIU of 91%.  No
where in Verizon's own records 15 a factual buagis provided for'a 9104 P1U factor.
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OrbitCom received from Qwest, but which Venzon cla
LF 34. By way of comparison, Verizon's Exhibit 34, w
Data,” shows an increase in total MQOUs fiom Orb
Interestingly, Verizon claims that these phantom calls

the records produced by OrbitCom are not complete. I

ms are associated with OrbitCom. ld. at

hich is utled “VZB Data-CIC 555 - 2009

ircCony’ s - CHDDEEN 1

are & necessary part of this case because

lowever, Verizon states that it in no way

disputes the quality of OrbitCom’s records. Sge Hearipg Transcript, p. 179, lines 18-23."" The
I

—foundatien and in fact, were not even responsive 1o the s

own testimony. See Exhibit B, p. 10. Morgover, becat

earcli criteria defined by Ms. Freet in her

ise these calls were not included in those

records received by OrbitCom from Qwest, OrbitCom xT/as waable to bill for them — a fact which

neither party disputes. See Heanng Exhibit 3, p. 9, 'iiq%s 19-21. Verizon's purported “detailed

analysis”, which was based upon OrbitCom’s EMI and ¢DR records, casts donbt upon Verizon’s

credibility.

Verizon Busincss has not disputed the quality of O
completeness. 1 think that in - thar OrbitCom has ap
Verizon Business records. But I can certainly say we
completeness of OrbitComn’s records.

Sce Hearing Transeript, p. 179, lines (823,

14
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In response to questioning from Staff, Verizon’s wimess, Leslid Freet, unequivocally staied that Verizon was not
chullenging the accuracy of quality ef OrbitCom’s records. '

LitCom’s records, We disputed the
peared 10 have disputed the quality of
have not disputed the quality, only the




on LF-32 and (ENERD on LF~34T

additional Mmterstate minutes on LF-34., For the in

calculations show

o ciditional inixg

The bottom line is

tate minutes on LF-34,
sqmpelling: LF-32 shows at
57.8 %. Through the addition'qf the phantom calls,
more favorable to it than what the aciygl records do and
Verizon’s attempts to obtain a fargpore favorabl
numbers in LF-34, OrbitCom would be entitled to bi

at .6 cents per minute for a tota! of SN additiona

_resulting in a difference of

frastate minutes category, Ms

ninutes on LF-32 and~on LF 34, resulting irydifference of

4

7/
ntal PIU of 30.61 ahd LF-34 shows a PTU

/s

Vs
erizon cre}tad a PIU factor which is far
shou'.lc}ﬁhow.

y
e PIU factor do not stop here, Using the

additione] Y interstate minutes

billing for the same five days covered in

LF-32. OrbitCom would also be entitled to bill

P additional intrastate minutes at

approximately six cents per minuya’r the additiona‘ amownt of (P Using those same
I .

exhibits, there are still an additignal_minutes

|
Through application of V?'zon’s newly created 57.8% PIU, (IR

minutes become intersga't’é in nature, and therefore bil]ajale at $0.006 cents

Tor which jurisdiction remains unknown.

the formerly unknown

r minute for a total

rbitCom (EJIJIRIn additional charge)

15




~ G ob—Adding SEERMOU-{the-total-for-the-two-weskend days-in-L B 32)-for cach of

y et calls bas g i ne i QRN of

— P -

In Exhibit LF-35, Verizon applies its newly crealte;d PIU to calls supposedly gleaned from
the same Verizon switches using the same OrbitCom {.\NIS to four weekdays in June of 2008.
Using the newly created PIU, the total MOUs gleaned by the same method for four weekdays
returns to P or8lpsr day. Again, Verizon usés only one-half of the equation. It usesa
PIU it created and applies it retroactively (despite mmrt:rous statements that it has never asked
for retroactive application of a PIU in its various filings with this Commission) but fails to come
up with the other part of the equation: the additional calls itom the industry standard Category
11-01-20 records as discussed below. v

Verizon claims that its detailed call record analysis was and is unchallenged, but this, too,
is not the case. See Verizon Post Hearing Rrief, p. 14, . To the contrary, as pointed out in pre-
filed testimony and at the time of the hearing, Veriz(m-"s analysis does not wash. See Hearing
Exhibit 3, p. 10, lines 16-23; pp. 11-14. In its pre-ﬁied and hearing testimony, OrbitCom
explained fhat the phantom waffic oftered by Verizon gouldl not possibly be viewed as reliable

because it contained neither of the identifiers desmed by Varizon itself 10 be imperative to the

16




appropriate identification of traffic. the OCN and [the CIC, Ms. Freet explained in her

testimony, that the absence of such identifying infonnatién is easily explainable and, in this case,
insignificant, )
hicl ] Veri *s PHLcalculati it clear] mmsm ']' hic C; 1
=01-20 rgcords. Category 11 EMI records contain many different types of records designated by

the last four digits. Categery 11-01-01 records are Carrier Access Usage for North American
Originating and Terminating call records, See Exhibif LF-31. Category 11-01-25 records are

Toll Free Carrier Access Records. These Category 11101-G! and 11-01-25 recards are the only

records OrbitCom receives from Qwest to bill access| 4nd represent the industry standard for
billing Carrier Access charges. me&ﬁmxﬂmanﬂymullﬂw_
~comprises Categary 11-01-20 recards. Significantly, Category 11 records contain an OCN and a

CIC according to page 5 of LF-31. A simple review and comparison of OrbitCom’s EMI and

CDR records shows as such. If an EMI record does notlidentify a CIC, it cannot be billed.
The specific numbers associated with the records most commonly used to bill are 11-01-

01 and 11-01-25 records. Verizon’s own Exhibit LF 32 .gxplains that Category 11-01-01 records

consist of records for are originating and terminating c{lﬂs. See Hearing Exhibit B, LF 32, p. 5.

Qwest provides this category of records to OrbitCom sioithat OrbitCom can bill access charges,
-
e . | _—
Category 11-01-25 records consist of records for toll fI‘EIE calls. This is the only other category of
3
record provided to OrbitCom by Qwesl for access bil]irig‘ as per industry standards. A review of

the records used by OrbitCom to bill Verizon shows tﬁét the categories of records used to bill

Verizon were and stilf are 11-01-01 and 11-01-25, §'w Heanng Exhibit 5. Jaterestingly and .
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—~tettingly LF37-Columns-Cr-Drand-Bsontain-Categary—H-01-20-meerds—TFhis-is-signific:
o . erizon contain no reference fo the OCN.
—which is necessary in prder to fssue hills. These were aTd still are not records supplied by Qwest

to OrbitCom and not used by OrbitCom to bill access. Even if these records were provided to

OrbitCom by Qwest, OrbitCom could not bill them because of the absence of necessary

identifying information. See Mearing Exhibit 3, p. [1, lines 19-23; p. 12, lines 1-3. Also

significant is the absence of a OCN code. Wmmmmem

In response to OrbitCom’s criticism that the phaﬁfom traffic introduced by Verizon failed
to contain the requisite CIC or OCN identifiers, Venizon indicated that fact is of no concern.
Verizon argued that the carrier that hands calls off to Verizon did not populate the CIC in the call

record. See Hearing Transcript, p. 168, lines 3-13. Verizon argues that no one, incliding

Verizon, need put the CIC on the record because Veﬁz@n.-'kmsws that the call traversed Verizon's
network and there is no need to do more than say as-zilll.;ch. Id. But again, if there is no CIC,
OrbitCom, or any other carrier for that matter, cannot i]i Carrier Access for it because the CIC
code is the identifier that the OrbitCom hilling system Tses to identify the carrier to which owes
access. See Hearing Transcript, p. 30, lines 14-25; p,-31, line 1. Traversing Verizon’s 555
network is not the equivalent of that traffic containing the 555 CIC code. Numerous other

carriers use Verizon’s network. See Hearing Transc 'ipt, P. 203, lines 13-15."" To that end,

"' As explained by Mr. Powers in his pre-filed testimony, u significant number of the calls shown in LF 37 arc not
OrbitCom calls. Specifically, he provided restimony that: '

In fact, some of these calls do not even have an OrbitCorj1’ANI 4ssocialed with the originating or
werminating number! Some of these culfs arc indicatad- by an QCN believed to belong o
PryirieWave/Knology (OCN 4256), Cellea Partmership| d/b/a Verizon Wircless (OCN 6006),
PrairieWave/IKnology (OCN 7024), Midcontinent (OCN 707¢). Mel.eod (OCN 7393), ATE&T
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xaminat (F32 2 165,925 Casegory-H-01-20 zecomdsn OF
these, 3,999 records have no CIC code whatsoever, 220 have the CIC of 0555, and the balance of
these tecords are spread over 28 different CICs. Had (ibitCom received these records, it could
not have billed any records lacking a CIC code. It woF]ﬂ have billed the remainder to Verizon

and the 28 other IXC whose CIC codes are actually{identified. Under these circumstances,

Verizon cannot state with any justifiable certainty that iT can discern OrbitCom’s traffic from that
of any other carriers whose traffic traverses Verizon’s nipﬁvork.
Verizon also attermpts to negate the argument t}pa,t an OCN is a necessary component of
any call detail record. As set out its in Post Heaning qugé_f, Verizon argues that OrbitCom’s OCN
|

would likely not be contained on anyone’s network ! record anywhere. See Verizon’s Post
L,
Hearing Brief, p. 29-30. Again, Verizon's argument is|contrary to the record evidence. In fact,

according to Verizon’s own exhibits, which are industfy standard records, an OCN will appear
on cvery record that leaves the Qwest switch. Sge Heqiring Bxhibit B, Exhibit LY 32, p. 5. LF
32 explains that a TJLEC’s OCN (such as OrhitCnm’gj should appear on Category 11-01-01
records. Verizon’s analysis simply does not work. !In his pre-filed testimony, Mr. Powers

explained why this is the case:

The less fields a switch has to look at, the more| efficiently it operates. According
to the instructions issued by ATIS Alliance for Telecommunications Industry
Solutions) and detailed out on page 5 of ExhiFit L¥-32, the appropriate Qwest
switch puts the OCN of the ULEC (OrbitCom) -on the Category 11-01-01 EMI
record in the originating or terminating field. Fxamination of the EMI records
gent to OrbitCom by Qwest shows that OrbitCom’s OCN of 8080 is always
included in the record in the proper place. The records sent with Ms. Freet's
supplemenial testimony show mostly the Qwesi. OCN of 9631 as the terminating

(QCN 7421), and Qwest (OCN 9631). Most of thesq non-masched records arc ot tied to
OrbitCom by OCN or ANI, Again, none of these non-matghed records were provided to OrbitCom
by Qwest on the EMUDUY files. For the most part, why should they be? They are not OrbitCom’s
records. '

Seg Hearing Exhibit 3, p. 11, lines 10-15.




or originating OCN. OrbitCom’s OCN of 8080 is not shown on any of these
records. So now Verizon wants to calculate a PIU using a method where
OrbitCom calls are mixed with Qwest calls, when in fact all calls show up as
Qwest’s OCN or some other company’s OCN and OrbitCom’s OCN doesn’t
show up at all. -

See Heanng Exhibit 3, p. 10, lines 22-23; p. 11, lines .:;-10. Further examination of the CDRs
OrbitCom provided to Verizon and the Commission shows the OrbitCom OCN is in the proper
location. Verizon makes several arguments about the|(OCN and it not being present in the call
records. This argument is not only incorrect, but is directly confrary to Verizon's own Exhibit
LE-31, as well as the evidence illustrated by OrbitCom’s_f_EMI and CDR records.

In this case, the evidence reflects that OrbitCom applied an appropriate PIU factor to the

traffic which it billed to Verizon. While Verizon atiempts to argue that OrbitCom has not proven
its case because the CDRs and EMI records which (rbitCom produced to Verizon were not
specifically admitted at the time of the hearing, this:ii.;argument fails on its face. OrbitCom
provided testimony and documenitary evidence through its witness, Mr. Powers, to substantiate
its analysis of its CDR and EMI records. See Hearing Exhi’bit 3, p- 5, lines 18-22; MP3-29 and
MP3-38; p. 9, lines 1-14. The testimoay and evidence clearly explains the field indicators used,

the records relied upon, the analysis employed, and thejyltimate result of the same. Id. Verizon

|
-

made no objection as to the foundation for any of Mf;;_Powers’ testimony or exhibits. In the

event that this Commission thinks the actual CDRs ypon which the parties’ analysis and

conclusions are based are necessary to iIs own decisioirl-making process, OrbitCom requests an
|
opportunity 1o supplement the record with the same. |

Moreover, if the testimony and exhibits whic;fh; OcbitCom offered at the time of the
[Ex]

heanng are unsubstantiated, then neither are Verizon‘sl,.as Verizon’s own analysis is based on
OrbitCom’s CDR and EMI records. Wmmmmmm

Mammmmmumm_gmmmimm the
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testimony of the Verizon employee who actually pu]leifzthe records from Verizon’s switch. See
Hearing Transcript, p. 155, lines 13-19. Verizon offer;d no direct evidence of OrbitCom calls
contained within its Exhibit LF 37, but merely relin?d and continues to rely upon a broad
statement from Ms. Frect that the exhibit does in ta;ct cantain OrbitCom calls, but without
pointing to any reference or supporting documentation E;i’or those calls. Again, Verizon must be
careful of that for which it wishes. |
Ultimately, Verizon is attempting to hold Orl)ithom accountable for records it never
received and never billed. To vequire OrbitCom to use Ealls it never received, had no knowledge
of, and for which it cannot bill, in 1ts PIU calculation i'::s::i'pab':ntly unfair and contrary to industry
standard. The introduction of new phantom calls into e\%:idence only illustrates the desperation of
Verizon's attempts to exonerate itself from what it knou;é to be illegal self~help.
e The alleged non-disclosure of CDRs b},f:-f.()rl'titCom is a red herring.
e Verizon soeks nabing bus i sppliat m it shon
Ve fact fhat it failed Y pec di EC]}'Z s bills within the 60 dev dis
od-outlined.in i £ See :]-;‘; S'-li!u._%cea"ﬂ £ 848 Ratherd .
~its-failaseto-complywith the tanth . v Verizon attempts tq cast blame upon OrbitCom by devoting
significant argument to OrbitCom’s ::illegcd failure to ﬁrovide CDRs to Verizon after Verizon
ceased paying OrbitCom’s bills in Au gust 2007. Verizan seemingly sﬁggests that it is entitled to
a presumption that OrbitCom never ctiauld prove ifs cas :ﬁ_éﬂbccausc it did not provide Verizon with
the CDRs which it requested. While i1l does not come night out and say so, Verizon’s argument is
tantamount to a spoliation argument?. Verizon did not make a direct accusation, but rather

alludes to it because it knows that its argument misses ﬂlﬁ mark.
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As a peneral matter, spoliation 15 “[1Jhe intent:éiza! destruction of evidence, somcetines
discnssed as a form of obstruction of justice, is usu.ﬁjly referred to as spohauon.” State v.
Langlet, 283 N.W.2d 330, 333 (Iowa 1979) (emphasis Ezfuided). When spoliation is established,
the finder of fact may infer that the evidence destroyed ui(as unfavorable to the party responsible
for its spoliation. See Burke v. Butte County, 2002 S,.%D. 17, §15, n4, 640 N.W.2d 473, 478
(quoting Wuest ex rel. Carver v. McKennan Hosp., 2000'S.D). 151, 10, 619 N.W.2d 682, 686).
Significantly, however, spoliation involves more thanidemcﬁon of evidence. Id.; see also
Langlet, 283 N.W.2d at 333. In order for the concept (o 'a'rppl ¥, an intentional act of destruction is
required. Id. “Only intentional destruction suppotts thc ranunale of the rule that the destruction
amounts to an admission by conduct of the wcakncss of ?ne s case.” Id. Mere negligence is not
enough, for it does not sustain the inference qf conscim.;sness of a weak case, Jd. Further, the
drawing of an adverse inference is not warranted if the 'idisappcarancc of the evidence is due to

mere negligence, or if the evidence was desiroyed ::}'fglring a routing procedure, Phillips v.

Covenant Clinic, 625 N.W.2d 714, 719 (lowa 2001) (cina.i‘ions omitted).

As set forth above, OrbitCom did not possess ';ecnrds in the format as requested by
Verizon. See p. 6, infra. Moreover, QrbitCom was uncf,:r no obligation to produce such records.
Verizon turns the process autlined by OrbitCom’s tan 1: on its head. As-explamned in pre-filed

" : . : i“: oxvided_inthe £0.dav & ad

—outhined-buthe-tanlf, was not sufficiently detailed so as to ascertain the basis for the dispute and
changed every timeg OrbitCom madc efforts to asccrtam the basis for Verizon's purported
dispute. WM&WWW&WWMWW

is %e.aus.dr.awd_\?enzon did nothmg to

appeal the denial of its dispute nor did it file a compl-fﬁint with this Commission. Rather, it
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simply stopped paying all together and demanded CDly’f;s from OrbitCom. Again, as explamned
from the inception of the parties’ discussions, both priif' to and durmg this litigation, OrbitCom

could not produce the documents as requested. Thefé wns no intent to deceive, sandbag or

)

engage in other nefarious purposes.
Moreover, Verizon has done much to make iftiseem as if it had unassailable right to

CDRs. This is not a process described in OrbitCom’s ']‘:p;riff Following the denial of its dispute,

i

it was Verizon’s obligation 10 provide CDRs or othep ;Ecal] detail information. See OrbitCom

ol

i

Switched Access Tariff, 4 4.8. OrbitCom’s Tariff, not \'{zerizon personnel, dictates the process to

be followed in the event of a dispute. Qﬂutﬁumumﬂme;umquc_Qm&_tme
- provides for a g1t laT ‘ PIOCESS See

~Access Taniff p 38 Section-2, 241Gyt is abundar..ﬂy evident that Verizon seeks to distract

this Commission’s focus from its own seif-help by acd%sim; OrbitCom of destroying evidence.
Accordingly, Verizon’s complaints regarding the pr qzéluction of CDRs should be given no
weight.
2. OrbitCom Has Met Its Burden of Proof with Elegurd to Its Right to Bill Verizon for

Tandem Switching. §

As with the PIU dispute, the dispute regardt;ig the validity of OrbitCom’s tandem
switching charges is far simpler than what Verizon mg«;’le of it OrbitCom has a contract with

Qwest, through which it has paid for the rights to bill fm{ ij.hat service. The issue of the validity of

OrbitCom’s charges for tandem switching remains a.fé;t:ontract 1ssue, The existence of this

i
h

contract, absent a direct challenge to it, which challeng""%; Verizon has not undertaken, ends the

inquiry.
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ordered DEQTs to OrbitCom. See Hearing 'Iranscnpt
thay OrbitCom’s very simple and factually accurate stat

any DEOTS 1o OrbitCom “can be used (o re-direct lcmgi

provision from the QLSP:

network. Again, because Verizon has not ordered a I

a. OrbitCom’s QLSP with Qwest permlts the billing of the tandem switching

element.

st
-1

Verizon attempts an end run around the terms nf the cantract by blurring the distinction

between its network and Qwest’s network. Its first argxiigjxem is that OrbitCom’s interpretation of
the QLSP is contrary to the very provisions of the conﬁ%{ét. At the time of the hearing, OrbitCom

explained that Verizon cannot avoid responsibility fm; tandem switching becanse it has not

See Verizon Post-Hearing Brief, p. 45. In support of ity ‘argumcnt, Verizon cites to the following

14
It |
|[
I

CLEC traffic will be carried on the same ucmmmbsion facilities between end-
office Switches, between end-office Swiiches ,mrﬂ tandem Switches, and between
tandem Switches in its network facilities that Q\wst uses for 1ts own traffic, [and]
Hi
Shared Transport uses the existing routing tablgs resident in Qwest Switches to
carry the End User Customer’s originating angt terrninating local/extended area
service (“EAS™) interoffice (raffic on the Qivest interoffice message trunk
network, b3

Lo
it

See Verizon Post Hearing Brief, p. 46 (citing Hearhng Exhibit 6, Attachment 2, § 1.5.1).
Reliance upon this provision is misplaced as it procﬁxjices a nonsensical resuit. The above-
referenced provision is taken from the definitional sc:{_!:it;it)n of the QLSP. It describes a local
calling scenario. In such a scenarip, no IXC is involvetil:-i' Once an IXC is involved and employs
the use of a DEOT, that raffic is no longer local ar1c[ it is no longer on the same network.

Verizon traffic is not Qwest traffic. Onece a call is han]dpd off to a DEOT, it has lefi the Qwest

ii

0
3
A

§ p 37, lines 8-25. Verizon now argues
Jment was actually intended to mean that

dlqtanCE traffic over Qwest’s network[.]”

’@OT from OrbitCom it cannot avoid the




\ :

tandem and cannot aveid the charge for its traffic traveprﬁ.mg, the same. See Hearing Transcript,

\ v
vl

p. 38, lines 2-9." i

b. Verizon’s argument deties common IOFIC

Even if one were to give some credence to ﬂleii;angtjage cited by Verizon, it in no way
negates the plain langwage and plain meaning of the ani‘ract which clearly specifies that Qwest
will not bill for access on any lines converted to QLSP ssrvwe by OrbitCom. Id. at p. 39, lines 5-
12; see also Exhibit 6, Paragraph 3.7." Regardless ot,whetheu one draws a distinction betwesn
networks, there is clearly a distinction batween which p.zmy hes the contractual right to bill for that
traffic and that right clearly belongs to OrbitCom. This gmnt was also recognized and made by Mr.

Rislov in his questioning of Ms. Freet. See Hearing Tr:mscnpt, p. 189-190, lines 17-25 and 1-7.

Verizon's own exhibits also prove this point.

- Mr. Powers testified:
Venizon's calls have to get 10 and from QrbitCom's end ﬁsprs samehow. And if they don't have a
DEOT to us, it has to go through the tandem. And { dov ‘L think there's any complaints here that
they aren't getting their calls originated or terminated. ‘

See Hearing Transcript, p. 38, lines 5-9,

" Paragraph 3.7 provides, “If an End User Customer is served b) C‘LEC through a QLSP serviee, Qwest will not
charge, asscss, or collect Switched Access charges for InterlLAT f} or Intral.LATA calls originating or terminating
from that End Users phone. 4
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Interestingly, Verizon also complains about the ié;nefﬁciency of purchasing saparate trunks

1o the same switch; however, according to Vcrizou’si own exhibits, it already does so. See
|

Hearing Exhibit 2, Exhibit MP2-04.01. Verizon also seiemingly argues that OrbitCom should be
i

required to combine its traffic with Qwest. However, ?V’eri:zon has done nothing to combine its

555 and 222 waffic. Verizon cannot argue one thinf%g, but refuse to take such sfeps itselll

Moreover, if Verizon takes issue with the contractual ari‘ang::ments which OrbitCom has in place

with Qwest, Verizon's remedy was to involve Qwest n} thig dispute or w challenge the validity

of the terms of the QLSP. Verizon should not be al}uwed to render OrbitCom’s contractual
relationship with Qwest a nullity. .

Verizon also makes much of the host/remote releétiunship as it relates to the validity of the
tandem switching charges. It goes so far as to argue tth;t Mz, Powers conceded that Verizon has
a DEOT. This is by no means the case. Mr. Powers ctinceded that there are most certainly host
and remaote offices. He did not concede that Verizon ixas a DEOT to OrbitCom because of its
network structure. While Verizon may have a DE(,H# to Qwest, OrbitCom’s traffic does not
travel that path. See Verizon Post Hearing Brief, pp. 40:41.

Ulumately, when one looks to the way in which Verizon itself operates, the
disingenvousness of its argument becomes readily appéhrent. Verizon’s tarift makes clear that
another carrier can order a DEOT from it, just as Verizon may order a DEOT from OrbitCom.
See Hearing Bxhibit 2, Exhibit MP2-16 (MCImetro Acgess Transmission Services d/b/a Verizon
Access Transmission Services, Tariff No. 2). Orbil:Conin's tnff 15 no ‘way unigue in this regard.

Verizon also clearly knows that its tariff js similar to fjat of OrbitCom’s. Tn a May 2003 filing

with this Commission, Verizon sought an exemption from the specific requirement of developing

a cost study. See TC 08-42, In the Mater of the Filing by MClmetro Access Transmission
|
i
|
|
|
I
|
I
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Services LLC dfb/a Verizon Access Transmission Senfiices Jor Approval of its Access Services

Tariff,492. In 1ts pleading, Verizon referred to OrbitCorji' as 1 carrier similarly situated to it.'* 1d.

This otherwise innocuous reference proves two points: f(l) Verizon’s initial claims that it did not
f

know OrbitCom had a tariff are wholly disingenuous an!ld (2) Verizon operates in a similar, if not

identical, manner to OrbitCom, thereby making it quitép curions as to why Verizon now voices

objections to OrbitCom’s tariff and the billing and diqulte processes outlined therein,

3. Verizons Request for Further Delay of This Proceeding so That it Can Obtain
Thirty Days of CDR Records from Verizon Should be Denied.

At the time of the hearing and in its Post-I-Iearin{g Brief, Venizon requested a delay in this
!

proceeding so that it might obtain 30 days of CDRs fn}am QrbitCom in order to better analyze
whether OrbitCom determined the proper jurisdictionifor the traffic at issue. This request is
pucely a delay tactic and one which benefits only Variz:ion. One must also question the need for
such a request. For the first time since it received OrbitCom's records in September 2009,
Verizon now challenges whether the 5-day sample provided by OrbitCom was in fact a
representative sample. At no time following productipn of these CDRs did Verizon object to
these requests or request further records, Verizon did pot szek a continuance in order to obtain
additional records. Instead, Verizon used the 5-day sanjple provided by OrbitCom in its analysis

never raising the need for additional records until the timie of the hearing.

'
t
|

"% In its Petition, Verizon made the following statement: ;

In addition, OrbitCom, Inc., a CLEC, was granted 8 wyiver of the requirernent 10 prepare cost
studies by agrecing to sct its intraslate switched accesq' rates at the rates set by Qwest. The
Commission granted OrbitCom's waiver request on almost identical grounds set farth here:
numely, OrbitCom obtained al! of its switched access el erFmats from Qwest, and thus asscricd that
its costs for switched access service elements were at lgast as much as Qwest's costs for thosc
elements. The Cominission also accepted OrbitComt's gfgument, similar to that made here by
MClmetro, that applying ARSD 20: 10: 27: 12 should ot required, particularly since it would
result in tuch higher switched access rates than were beinj proposed.

See TC (08-42, In the Maner of the Filing by MClmetro Access Thansmission Services LLC dfbla Verizon
Access Transmission Services for Approval of its Access Servives Tariff; 9.
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Moreover, the information which Verizon deemed most significant at the time of hearing
of its Motion to Compe) was the disclosure of OrbitCom’s ANIs. See Verizon’s Brief in Support
of Motion to Compel, p. 4, 118-10. Those ANIs can be gasily extrapolated into a 30-day sample.

As testified to by Michael Powers, OrbitCom’s customer base is comprised primarily of small

businesses and has remained primarily the same. Ver|

zon has the total M(_)Us ar issue for all

months involved in the parties’ ongoing dispute and can use the existing ANIs to obtain its own

30-day sample should it choose or have chosen to do

s0. And again, as previously set forth,

Verizon’s analysis was virtually identical to that of QrbitCom’s until it injected thousands of

additional, unsubstantiated and unbilled calls into its
Verizon's numbers will be if it is given 30 days of call
pay OrbitCom, Delay will only give Venzon an even gy
Finally, as evidenced at the time of the hearing,
what should be done if it is dissatisfied with the resu

OrbitCom’s CDRs. See Hearing Transcript, p.159,

analysis, One can only imagine what

records. Verizon continues to refuse 10

eater competitive advantage.
Verizon has no answer to the question of

ts yielded by an analysis of 30 days of

lines 24-25, p. 160, lines 1-18. As

recognized by Commission Stafl, 30 days of records constitute a significant and unusually large

sample. To foist this burden upon OrbitCom at this time is neither reasonable nor proper.

4. The Consequences of Verizon's Position on

Issues are Far-Reaching and Damaging, :

The dispute between these two parties is finile

)Botln the PIU and Tandem Switching

in time. It involves the time period of

February 2008 1 the present. Because Verizon demanded and OrbitCom has now begun to bill

jurisdictionally, the Commussion need only consider wh

owing OrbitCom for the relevant period. However,

accepting the same takes on paramount significance. W

secks a competitive advantage by changing the jurisdi
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at arnount of money is currently due and

Verizon’s arguments and the result of

ith the position it has advanced, Verizon

ction of OrbitCom’s intrastare traffic 1o




interstate and avoiding the imposition of the tandem switching charge, ﬂxereby lowering the
applicable access rate and achieving lower costs than tha: of its competitors, Bxway of.
example_an examination of 1.F-42 (Verizon's alleged D. EOT and tacilities bills) shows.that the
949 PIU filed by Verizon-inthis-case is being applied ¢ D_a_u_- minnges of 800 traffi~ If
Verizaa i sl in claiimi CLEC o0 RIEC bound traffs 1 s DEOT ‘
; is will effoctively. raiursdictionslize i} m s Ui .
-be-a-dengercus and-sxisemely damaging pecedent |

The effect of Verizon’s argument is violative of nearly every established tariff, contract

and industry practice in not only South Dakota, but iniall jurisdictions. Tts argument changes

generally accepted billing practices, modifies rates,] and nullifies established contractual

relationships. Through its argument and request fc]‘ar relief, Verizon seeks relief that is

detrimental to almost every CLEC and RLEC in South Dakoth=—
'i

<1n. Qwest’s tariff, specifically the jurisdicn

arm mﬂlctcd by Ihe nccessaiy rcsult of Verlzon 5 posm

The options sct forth in the respective Qwest Tanffs cﬂccuvew the Customer. which in this cave would be
Verizon, not Qwest, 1o dictate in advance the jurisdiche tr ffic wt issue. No matter what thc actual trafﬁc,
Verizon could dictate a 90% PIU an its DEQT. Even i

bepsfaritfs roonnS000/4de/mroups/public/doeuments/tarif?himdioe rop_a_thim: ND QC Ac Servics Price
Schedule. Shanfls qwest com:8000Ade proupspublicidocumenisurifihimitoe_nd g _ps.him; WY Q&

Servied Price Schedule No, 2,

e e _ps i 3 g




CONCLUSION

Bluff and bluster should have liitle way in th; forum. Verizon’s allegations that

OrbitCom failed to comply with the terms of its tariff il billing the PTU which it used ta bill

Verizon are sweeping and conclusory. The record evidence in this case clearly establishes that

OrbitCom’s bills to Verizon for the period of February 2008 to the present are valid, from both the

PIU factor and rate clement standpoint, and Verizon sliould be ordered to pay those unpaid

amounts, with applicable interest, immediately. To date,| those amounts total $782.982.04 plus
interest $135,793.11, for a total of $918,775.15 through overaber 2009.
Dated this 8th day of January, 2010, in Sioux Falls, South Dakota.

CUTLER & DONAHOE, LLP
Attorneys aa.t:E AW

Telephone: (605} 335-4950
meredithm(@cutlerfinn com
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