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BEFORE THE PUBLIC UTILITES COMMISSION 
OF THE STATE OF SOUTH DAKOTA 

In the Matter of Sprint 
Communications Conlpany L.P.'s 
Petition for Consolidated Arbitration 
Pursuant to Section 252(b) of the 
Communications Act of 1934, as 
Amended by the Telecoinmunications 
Act of 1996, and the Applicable 
State Laws for Rates. Terms and Conditions 
Of interconnection with Brookings Municipal 
Utilities d/b/a Swiftel Communications 

RESPONSE OF BROOKINGS MUNICIPAL UTILITIES 
D/B/A SWIFTEL COMMUNICATIONS AND MOTION TO DISMISS AND 

OPPOSITION TO MOTION TO CONSOLIDATE 

Brookings Municipal Utilities d/b/a Swiftel Communications (Swiftel), by its 

attorneys, hereby responds to the Petition for Arbitration and Request for Consolidation 

of Sprint Communications Company L.P. (Sprint). Swiftel's response includes its 

specific response to the issues identified by Sprint in its Petition and additional issues 

negotiated by the Parties and not included in Sprint's Petition. Swiftel also asks the 

Commission to dismiss Sprint's Petition with respect to Section 25 1(a) interconnection as 

this is not an "oped' issue under the Communications Act and, therefore, is not properly 

part of the arbitration. Finally, Swiftel opposes the Motion to Consolidate filed by Sprint. 

Swiftel asks the Commission to accept its proposed agreement language as 

reflected in the draft agreement attached to Sprint's Petition and this response and to 

reject Sprint's proposed language in all respects. 



I. MOTION TO DISMISS 

A. Section 251(a) Interconnection is not Properly Before this Commission 
(Sprint Issue No. 2) 

1. Swiftel is not required to negotiate Section 251(a) 

1. Swiftel asks the Commission to dismiss Sprint's Petition with respect to its 

request for interconnection pursuant to Section 251(a). This includes Sprint's arguments 

identified in its Petition as Issue 2 (Does the Telecommunications Act authorize the 

Commission to arbitrate terms and conditions for interconnection obtained under Section 

251(a) of the Telecommunications Act ?), Issue 3 (Should the Interconnection Agreement 

permit the Parties to combine wireless and wireline traffic on interconnection trunks?) 

and Issue 4 ( Should the lntercoimection Agreement permit the Parties to combine all 

traffic subject to reciprocal compensation charges and traffic subject to access charges 

onto the interconnection trunks?). 

2. Sprint argues that the Act authorizes this Commission to arbitrate terms and 

conditions for intercomlection requested under Section 251(a).' Sprint is incorrect. 

Section 252(b) authorizes the Commission to arbitrate "open issues" from the negotiation 

between the parties.2 Sprint's request for interconnection pursuant to Section 25 ](a) is 

not an "open issue" from the negotiations. On the contrary, Swiftel is not required by the 

Act to engage in negotiations subject to arbitration in connection with a 25 1 (a) request 

and Swifiel specifically refused to engage in such negotiations with Sprint. Accordingly, 

' Sprint Petition at 16. 
47 U.S.C. $252(b). See also, Cosen, LLCv. Soulhwestern Bell Tel. Co., 350 F .  3d 482 (5Ih Cir. Tex. 

2003). 



there is no issue open from the negotiation concerning 251(a) for the Commission to 

arbitrate. 

3. It is clear that carriers are not required to negotiate a request for Section 251(a) 

interconnection subject to Section 252 arbitration. The duty to negotiate is found in 

Section 251(c) of the Act, which states that incumbent local exchange carriers (ILECs) 

have "[tlhe duty to negotiate in good faith in accordance with section 252 the particular 

terms and conditions of agreements to fulfill the duties described in paragraphs (1) 

through (5) of subsection (b) and this subsection." The Act specifically does not require 

ILECs to negotiate the particular terms and conditions of agreements to fulfill the duties 

in subsection 25 1(a). 

4. In addition, the FCC has found that the general interconnection obligation of 

section 25 1 (a) "is not implemented through the negotiation and arbitration scheme of 

section 252."3 'Thus, Swiftel was not required to negotiate Section 251(a) 

interconnection. 

2. Swiftel did not agree to negotiate and did not negotiate Section 251(a) 
interconnection 

5. Contrary to Sprint's assertion, Swiftel did not negotiate Section 251(a) 

interconnection with Sprint and Swiftel asserted its right not to negotiate this issue at the 

beginning of the negotiations. As will be shown, Sprint's characterization of the 

negotiation history contained in pages 8 and 9 of its Petition is inaccurate and incomplete, 

and its assertion that Swiftel did not question the Commission's authority to arbitrate the 

Section 25 1(a) interconnection request until late in the negotiation process is simply 

CoreComm Communications, Inc. and Z-Tel Communications, Inc. v. SBC Communications Inc. ef at., 
Order on Reconsideration, 19 FCC Rcd 8447,8454-8455 (2004). 
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false. Accordingly, the Commission should reject Sprint's apparent suggestion that 

Swiftel should be precluded from raising this argument. 

6. To provide an accurate picture of the negotiations between the Parties, Swiftel has 

attached to this response copies of additional communications between the Parties 

omitted from Sprint's Petition. The documents attached at Exhibit 1 show that while 

Sprint requested negotiation pursuant to letter dated November 9,2005, Sprint failed to 

provide information requested by Swiftel needed to analyze its request and it did not take 

any actions toward negotiation. In fact, Sprint took no action to pursue negotiation until 

Swiftel inquired in February 2006, as to whether Sprint still wanted to negotiate. 

7. Tlxough February and March the Parties and other South Dakota LECs engaged 

in procedural discussions concerning the possibility ofjoint negotiations between Sprint 

and the LECs. On February 27,2006, counsel for Bridgewater-Canistota and Vivian 

(BC&V) provided a draft interconnection agreement on behalf of his clients to Sprint. 

8. It was in this context that, on March 1,2006, Swiftel informed Sprint that it would 

participate in the first joint conference call between Sprint and the LECs and that the 

agreement provided by BC&V could be the starting point for this call. Contrary to 

Sprint's contention, however, Swiftel did not agree to use the agreement in the 

negotiation.4 On the contrary, Swiftel specifically stated that it may have changes and 

modifications to the agreement once Sprint provided the information Swiftel had long 

ago requested and explained its negotiation request. 

9. On March 9,2006, Sprint provided a red-lined version of the BC&V 

interconnection agreement to Swiftel, which essentially replaced all of the 

interconnection provisions suggested by BC&V with the provisions from Sprint's draft 

Sprint Petition at 9. 



agreement submitted with its negotiation request in November 2005. Swiftel responded 

to Sprint's red-lined agreement on April 7,2006, when it provided its red-line changes to 

the Sprint agreement. Swiftel also made clear its position that it was not required to 

negotiate Section 251(a) intercomection and that it did not intend to negotiate this issue.5 

10. Based on the foregoing, it is clear that Swiftel raised its objection at the beginning 

of the negotiations. This is confirmed by Sprint in its electronic message to Swiftel dated 

April 6,2006, in which Sprint acknowledges that Swiftel had not provided any red-line 

changes to the agreement or list of issues for neg~tiation.~ Accordingly, Sprint states that 

it is not sure of Swiftel's approach or its issues. Sprint's claim in the Petition that 

Swiftel raised its objection "late in the negotiation process," therefore, is contradicted by 

its own adn~ission. The documents attached to Sprint's Petition also confirm that Swiftel 

did not negotiate interconnection for Section 252 purposes, but remained willing to 

interconnect with Sprint to meet its Section 251(a) obligation. 

11. The fact that the Parties did not negotiate this issue also is demonstrated by the 

interconnection agreement attached by Sprint to its Petition. Sprint indicates that Swiftel 

proposed no interconnection language and this is exactly the case. Swiftel proposed no 

language and refused to negotiate to preserve its right to do so. Thus, while parties may 

agree to negotiate issues that they are not required to negotiate, it is clear that Swiftel did 

not negotiate Section 25 1(a) interconnection. 

12. Because the issue was not negotiated, it cannot be said to be an "open" issue. 

Accordingly, Sprint's request for arbitration of Section 251(a) interconnection is not 

properly before this Commission in this proceeding. Therefore, Swiftel asks the 

See, Exhibit 2. 
' See, Exhibit 3. 



Commission to dismiss this issue and to strike all sections and language in the proposed 

interconnection agreement concerning 25 1 (a) interconnection, including the following: 

1. Sprint's second and third recital clause concerning interconnection; 

2. the phrase "interconnect their networks and" in the fourth recital clause; 

3. Section2.10,2.11,2.17; 

4. Section 3; 

5. Section 4; 

6. Section 5.1-5.6.2; 

7. Section 6.1,6.2 md 6.4; 

8. Section 11; Section 12; 

9. Section 13.4, 13.5. 13.6; 

10. Schedule I, Pricing, Interconnection Facility charge. 

B. Equity Demands that Sprint's Request Be Dismissed 

13. Sprint requested Section 251(a) interconnection, which is a general duty to 

interconnect that applies to all telecoinmunications carriers. Neither the Act nor the 

FCC's rules set forth specific requirements on telecommunications carriers, including the 

duty to negotiate, in connection with Section 251(a) interconnection. Rather, 

teleconununications carriers who wish to request interconnection subject to negotiation 

must request interconnection pursuant to Section 251(c) of the Act. In addition to the 

duty to negotiate, Section 251(c) requires incumbent LECs to provide interconnection in 

specific ways. For example, pursuant to Section 25 1(c)(2), incumbent LECs must allow 

carriers to connect at any technically feasible point on their network and provide 

interconnection facilities at TELRIC rates. On the other hand, the FCC has found that 



Section 25 1 (a) interconnection does not require the provision of facilities at TELRIC 

rates. 7 

14. It must be noted that Section 25 1(c) does not apply to Swiftel, a rural telephone 

company, until this Commission lifts its rural exemption, which requires a finding by the 

Commission that the request "is not unduly economically burdensome, is technically 

feasible, and is consistent with Section 254 (other than subsections (b)(7) and (c)(l)(D) 

thereof.)"' Moreover, even if Swiftel's rural exemption is lifted, Swiftel would be 

entitled to ask for a suspension or modification of any Section 25 1 (c) requirement 

pursuant to Section 252(f) ofthe Act. It is clear that Sprint's interconnection request 

(which includes interconnection at a point beyond Swiftel's service territory and the use 

of a single trunk for local and toll traffic) would impose tremendous economic burdens 

on Swiftel and its end users and cause a significant adverse economic impact on users of 

telecommunications services generally. Thus, it is unlikely that Swiftel's rural exemption 

would be lifted and, even if it was, Swiftel would be able to meet the requirements to 

obtain a suspension or modification of Sprint's interconnection request. 

15. Thus, it appears that although Sprint seeks the benefits of Section 251(c) 

interconnection, (and, in fact, it seeks benefits beyond those provided for in Section 

25 l(c)), it specifically did not request interconnection under this section to avoid these 

issues. Sprint's request, therefore, must be viewed as nothing more than an attempt to 

circumvent Swiftel's rural exemption and to deny Swiftel its right to seek a suspension or 

Petitions of WorldCom, Inc, Cox Virginia Telcom, Inc., and AT&T Communications of Virginia, Inc. 
Pursuant to Section 252(e)(5) of the Communications Act for Preemption of the Jurisdiction of the Virginia 
State Corporation Commission Regarding Interconnection Disputes with Verizon Virginia, Inc, CC Docket 
Nos. 00-218,OO-249, and 00-251, Memorandum Opinion and Order, 17 FCC Rcd 27039,27101 (WB 
2002). 
47 U.S.C.§251(0(1)(A). 
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modification of the interconnection requirements. The Commission should not allow 

Sprint's ploy and should dismiss its proposed interconnection provisions. 

16. It also must be noted that, with respect to interconnection for access services, 

Sprint's request is contrary to Swiftel's interstate and intrastate access tariffs and South 

Dakota law. Specifically, Swiftel's tariffs govern its provision of access service and it is 

required to offer such services pursuant to tariff. In addition, this Commission authorized 

South Dakota Network as a centralized equal access provider in connection with access 

traffic for the participating rural LECs, including Swiftel. Sprint's proposal would 

impact this relationship and impose significant costs on Swifiel to the detriment of its end 

users and the other LECs that rely on SDN for centralized equal access. 

17. Finally, there will be no harm to Sprint and no adverse effect on competition or 

the Act's requirements if the Commission grants Swiftel's Motion. Both Swiftel and 

Sprint have a duty to interconnect pursuant to Section 251(a), even if there is no 

interconnection agreement in place between them, and Swiftel has repeatedly offered to 

interconnect with Sprint. In fact, Swiftel notes that the Parties already are indirectly 

interconnected through SDN. Swiftel also believes that the Parties are indirectly 

interconnected through Qwest. Moreover, if Sprint wants to request interconnection 

subject to negotiation and arbitration, it can re-submit an interconnection request for 

Section 251(c) interconnection and, if Swiftel's rural exemption is lifted, Swiftel will be 

required to negotiate such interconnection. 

18. However, if the Commission does not dismiss these provisions, then it should 

allow Swifiel to substantively respond to them as it is clear that they go beyond the 

requirements of the Act and, in some respects, are unlawful. In addition, the provisions 



would impose severe economic burdens on Swiftel and its customers, and affect the 

rights of third parties, such as SDN. The Comlnission also should make clear that Swiftel 

can file a request to suspend or modify Sprint's interconnection request. 

11. SWIFTEL'S RESPONSE TO THE ISSUES IN DISPUTE 

19. In this section, Swiftel provides its response to the issues in dispute raised by 

Sprint, as well as additional issues that are in dispute. In considering the various 

agreement provisions in dispute, Swiftel asks the Commission to remember that Section 

251 negotiations are driven by the request made by a party. In this case, Sprint, as a 

CLEC, requested negotiation of four specific requirements: Section 251(a), and Sections 

251(b)(2), (3), and (5). Sprint had the ability to make its request more expansive, but it 

did not. Further, the time periods for negotiation and arbitration in the Act are all driven 

by Sprint's request. Accordingly, Swiftel believes that the Agreement should be limited 

to Sprint's specific request, and Swiftel's proposed language does this. 

20. In contrast, although Sprint's request for negotiation was very specific, it has 

attempted through its proposed language to expand the scope of the agreement to include 

new issues and new parties. Swiftel asks the Commission to reject Sprint's attempt to do 

SO. 

21. An important issue in this proceeding, and one which affects a number of the 

disputed Agreement provisions, concerns whether Swiftel's customers will be required to 

subsidize Sprint and its customers. This issue is part of the dispute over the 

implementation of dialing parity, number portability and reciprocal compensation. 

Accordingly, Swiftel will file, in the near future, a Petition for Suspension or 



Modification (Suspension Petition) of Sections 251(b)(2), (3) and (5), showing how 

Sprint's proposed resolution of these issues will have a significant adverse economic 

impact on users of telecommunications services generally and would impose 

requirements that are unduly economically burdensome. Swiftel also will request an 

immediate temporary suspension or modification of these sections in order to maintain 

the status quo until the proceeding examining Swiftel's Suspension Petition is concluded. 

Swiftel's proposed Agreement language is intended to preserve the status quo pending 

the outcome of the Suspension Petition proceeding. 

22. Swiftel also notes that some of Sprint's proposed provisions are ambiguous. 

Accordingly, Swiftel reserves the right to conmlent further on such provisions if and 

when Sprint's intent becomes clear. 

23. Swiftel will address each provision in the Agreement that is in dispute in the order 

in which it appears in the Agreement. 

24. Issue 1. Recitals- Swiftel proposes that the Recital section of the 

Agreement state that the Agreement is limited to the duties found in Sections 251(b) (2), 

(3) and (5) of the Communications Act. This accurately reflects what Sprint requested in 

its request for negotiation and what the Parties negotiated. As demonstrated in the 

Motion to Dismiss, Swiftel is not required to negotiate Section 251(a) interconnection 

and, in fact, the Parties did not negotiate Section 251(a) interconnection. Therefore, 

Sprint's second and third recital clause concerning interconnection should be deleted. 

Also, the phrase "interconnect their networks and" in the fourth recital clause should be 

deleted. As demonstrated, the Commission only has jurisdiction to resolve issues open 



from the negotiation. Because the issue of interconnection was not negotiated, these 

references should be deleted. 

25. Issue 2. Section 1.1, Scope of Agreement- In the second sentence of 

Section 1.1, Sprint proposes that the Agreement should include "third-party 

Telecommunications Traffic and Traffic subject to access Sprint delivers to ILEC, 

including CMRS Traffic" and states that all such traffic will be treated as "Sprint Traffic, 

and all billing associated with the Telecommunications Traffic and Traffic will be in the 

name of Sprint subject to the terms and conditions of this Agreement." Swiftel opposes 

inclusion of this sentence because it goes beyond the scope of Sprint's request for 

negotiation and for the reasons discussed below. 

a. An Agreement Cannot Apply to Non-Participating 
Telecommunications Carriers 

26. As an initial matter, Sprint's proposed language does not even seem to conform 

with its other requests in the Agreement. Therefore, the language is ambiguous and 

confusing and should be deleted. 

27. In addition, the language would extend this Agreement to unnamed parties, which 

is contrary to the intent of the Act and general principles of contract law. The undisputed 

language of Section 2.21 of the Agreement states that Telecommunications Traffic "is as 

defined in 47 C.F.R. 51.7Ol(b), subject to 25l(b)(5). . .". 47 C.F.R. Section 51.701(b) 

slates: 

h) Telecommunications traffic. For purposes of this subpart, 
telecommunications traffic means: 

(1) Telecommunications traffic exchanged between a LEC and a 
telecommunications carrier other than a CMRS provider, except for 
telecommunications traffic that is interstate or intrastate exchange 



access, information access, or exchange services for such access (see 
FCC 01-131, paragraphs 34,36,39,42-43); or 

(2) Telecommunications traffic exchanged between a LEC and a CMRS 
provider that, at the beginning of the call, originates and terminates 
within the same Major Trading Area, as defined in Sec. 24.202(a) of 
this chapter. 

28. Because Telecommunications Traffic clearly is traffic exchanged with a 

telecommunications carrier, Sprint's language "third-party Telecommunications Traific" 

means telecommunications traffic of a third-party telecoinmunications carrier. An 

agreement between unnamed parties cannot be valid. 

29. In addition, Sprint's language would require Swiftel to treat third-party 

Telecommunications Traffic as "Sprint Traffic, and all billing associated with the 

Telecominunications Traffic and Traffic will be in the name of Sprint subject to the terms 

and conditions ofthis Agreement." Thus, Sprint's language would require Swiftel to 

provide to Sprint duties that Swiftel owes to other telecommunications carriers. Sprint 

and this Commission, however, cannot extinguish tbe rights of telecommunications 

carriers that are not a party to this proceeding. Accordingly, if the Commission adopts 

Sprint's language, any other telecommunications carrier can request Section 251 duties, 

including reciprocal compensation, from Swiftel separate and apart from this Agreement. 

The result could be a situation where Sprint claims it is entitled to reciprocal 

compensation for certain traffic and another carrier claims compensation under a separate 

agreement for the same traffic. Clearly, this result is contrary to the Act, the principles of 

contract law, and fairness. 

b. The Agreement Cannot Apply to MCC and is Not Limited to MCC 



30. Sprint argues in its Petition that the Agreement is intended to accommodate its 

arrangement with MCC Telephony, Inc. (MCC). This assertion is incorrect. First, the 

letter dated November 9, 2005 in which Sprint requested negotiation, states that h t  

requests negotiation of specific Act requirements from Swiftel. It claims to be from no 

other teleconnnunications carrier. No other telecon~munications carrier participated in 

the negotiation process. And Sprint has not demonstrated at any time during the process 

that it is authorized to act on behalf of any other telecommunications carrier. 

Accordingly, Sprint's attempt to expand the scope of the Agreement to include unnamed 

telecommunications carriers must be rejected. 

3 1. Second, MCC never requested interconnection from Swiftel and has engaged in 

no negotiations with Swiftel. This is important because the negotiation process requires 

the parties to negotiate in good faith-which includes the exchange of information. 

Similarly, the parties are required to provide information to this Commission through the 

arbitration process. MCC, however, was not a party to the negotiation and is not a party 

to the arbitration. Therefore, MCC cannot be a party, named or otherwise, to any 

Agreement that results from the arbitration. To allow otherwise would deny Swiftel its 

rights under the Act. 

32. Third, the Agreement applies to "third-party Telecommunications Traffic." 

Therefore, on its face, the Agreement applies to telecommunications carriers other than 

MCC. 

c. Access Traffic is Not Properly Part of the Agreement 

33. Swiftel also disputes Sprint's language that would include "Traffic subject to 

access Sprint delivers to ILEC, including CMRS Traffic" in the Agreement. This 



language should be deleted because it goes beyond Sprint's negotiation request to 

Swiftel. In addition, the inclusion of "traffic subject to access" in this Agreement is 

contrary to Swiftel's interstate and intrastate access tariffs. 

34. Sprint requested negotiation of Section 25 1(b)(5), reciprocal compensation. 

However, Section 251(g) provides that LECs "shall provide exchange access, information 

access, and exchange services for such access to interexchange carriers and information 

service providers in accordance with the same equal access and nondiscriminatory 

interconnection restrictions and obligations (including receipt of compensation) that 

apply to such carrier on the date immediately preceding the date of enactment of the 

Telecommunications Act of 1996.. .". This section has been interpreted as preserving the 

access charge regime applicable to interexchange carrier  service^.^ Accordingly, "traffic 

subject to access" is not subject to reciprocal compensation. 

35. In addition, Swiftel's provision of access service is governed by its state and 

federal tariffs and by the Con~mission and Court decisions in connection with the creation 

of South Dakota Network, the centralized equal access provider in South Dakota. 

Accordingly, Sprint's proposed Agreement language is contrary to federal and state law. 

d. The Agreement Cannot Include Third-Party Customers 

36. Sprint also proposes that the Agreement may be used to provide services to 

"third-party customers." Swiftel, on the other hand, proposes that the Agreement may be 

used to provide services to Sprint's "End Users." Sprint does not define "third-party 

customers" and, therefore, it is not clear what Sprint intends. If Sprint intends "third- 

party customers" to mean customers of third-party telecommunications carriers, then 

WorldCorn, Inc v. FCC, 288 F. 3d 429 (D.C. Cir. 2002) 
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Sprint's language should be rcjected for the same reasons as discussed above. In any 

event, Sprint's language should be rejected because it is not clear. 

37. On'the other hand, both Parties propose a definition of "End User." Accordingly, 

the Commission should adopt Swiftel's proposed language in the first sentence of Section 

1.1 and strike the remainder of that section. 

38. Issue 3. Section 1.2. - Swiftel proposes language that would limit the Agreement 

to the exchange of Telecommunications Traffic, which is defined as traffic subject to 

reciprocal compensation. Swiftel proposcs this change because Sprint requested 

negotiation of Section 251(b)(5), reciprocal compensation. Pursuant to the undisputed 

language of the agreement, Telecommunications Traffic means traffic subject to 

reciprocal compensation. Accordingly, Swiftel's language is in accordance with Sprint's 

request. 

39. Sprint's language, on the other hand, would expand the scope of the Agreement to 

include traffic other than Telecommunications Traffic. Simply put, Sprint wants to 

expand the Agreement to include toll traffic subject to access charges. This should be 

rejected because Sprint did not request negotiation of access traffic and, as demonstrated, 

Section 25 l(g) governs such traffic. In addition, the terms and conditions of access 

service and charges are governed by Swiftel's interstate and intrastate tariffs. 

Accordingly, the Commission should adopt Swiftel's language. 

40. Issue 4. Section 1.7- Swiftel proposes the addition of language to make it clear 

that the Agreement does not include CMRS traffic, traffic subject to access charges and 










































