
OF TBIE STATE OF SOlITBHI DAKOTA 

1% 1 !11 20 2*1'*i'1"~12. OF TBEE ;BNAH,YSBA BN'T'QZ Q\VElhiT ) 

\ I &'ii''S ItIISI'ONW B\'E 1:I"OST-IIE/1HIINC BRIEF TdI "Q'CVEST 
t t rh4t'tlit I i I0:l"S SJOW'T'-llIE!%lfIlNC; BRIEF 1[W SBI13PORT O F  'THE Q P , A I ~ ' '  hKi1 

19 $'()I f3.T '1'0ii :tPll13BT114PNABJ SIIPPHJEMENTATTCPIV Ot' THIS II117CfPIIIl 

j i ,k i r t ~ l ' t i ~ c .  C'n~iiniu~iications of thc Miclwcst, Tnc. submits its Rcspc-itlsix-c 1'u:it 

t !i t i  i:t:. I ( [  il.1 1 0  '"()\{ cst i'ol-l~oration's I'ost-I-lcaring Brief i1-1 Suppctrt of the (SPtZi'" 

!:'ll;!l'i &I'- l , ? l ~ ~ l \ \  > 

\ 1 ,k ! I:, ;~l~ir-nictl that Qwcst c(11iti11~1es to maintain an intra~~sigerit position ~ 1 1 1  t l ~ t . '  

i.)!' 3 1 P  I!? i i 5? l ' i i  ( I ! '  111c cornucopia of cliangcs that \/arious puhlic utilities ciimrnissitrns in 

: c l i ! r  ti'c31t i i ~ t ~ ~  scyions ha\-c rcrluirccl andlor that Q\vcst h:ls i~nplcmcr~tccl. i t  I <  

! . " I ,  i i j t  1,' c j ~ * i i ~ ~ . ~ l ~ l i i ~ , . ' ,  \ \ ' I I C I I  slatc co~~i~ i i i s s io~ i  alicr StiitC co~ii~iiissio~i lins sccluiscd thcsc 

r lial+\:".. .., ?\!I! i)\\c>[ ~\oulcl li~il lo acquicscc or evcn proffer tllesc ~ I i a~ igc s  in S o ~ ~ t l l  

! t i .  1 ililcl. IJ\\c"sl ilclir:\'cs that il could "pull thc wool over" the s!7uth thliclia 

i: clri!:;i >a,rc~rt's (;)c's. ( 1 1 .  (,)\t'cst h c l i c \ ~ ~ s  tliat it is not as important to maint:li~r thc 

, i s ~ ~ ~ p , L ~ ~ i ~ i  I,, C ! ~ \ * I I * O ~ I I I L ~ ~ \ ~  i n  Sc)~~tli lI:il<ot~l, as i t  is in, ibr cx;~ri~ple. Ncl11:1sli~i. X(~r t l i  

! ~ i , t ~ i . i  l i l ) , \  .j. ( ' o Ior ;~l i~  ;\11ck D/:~slii~igto~i. 

l i i l i t i r :  :I I &'I3 I I O ~ C S  tllc significant problcms with thc clrrrcnt Q1'!\1Qlial V\~csst 

:*.t;iiir,rcii : ) I  h ) t i l J j  i)31i0ta. it  is in~pot'tant to note wliat ailthosit>, this Commission liar; to 



I ?it: I - C ' (  ' has ~l~~cc;uivocally ii~dicatcd tliat pertbmancc assurance l~lans arc 

? ! t t ~ ~ i i . , ~ l /  c i t \ l ~ i i ~ l i s f ~ r ' ~ J  b ~ '  state commissions nnci deri1.c Srcm au~I i (~r i i?  t l ~ c  st;ile.i l i ; ~ ~  c 

~ : l ~ % i ~ t  \ t , ~ i C  ];I\\ ,\I. L I I I ( I C I  (111~ '1 clecommunications Act of' 1 ')r)h,)."' Y'lio I~eticral 

c t ~ t ~ ; i ~ ~ l ~ l l i r ; i t i ( ~ ~ ~ ~ ; ,  ('otnmission has also clearly indicated: 

\f'c rc.i:r~gnijlc Ihilt slates niay crcnte plans that ultin~atcly Tzar?. in tf~cir 
~rrc~igt l i s  ;lnrl \vcnkricsscs as tools for post-sectioll 271 n u ~ h c ~ r i t y  
rnclr~itrrsing :)lid ciiii~rccmcnt. We a1s0 rcc~gnizc  tliat tlie dc'i1cIoptilei:t of 
~~cr i i~ rn i i l~ icc  mcasrlres and nppsopsiatc rcmcdics is an c\.o!utio~~al*y 
1x-o~"~ tlitit I -L 'L~LI~I .CS chai~pes to botli measures and rcrncdics ovcr tirnc. 
\!'c ; I I I I ~ C I ~ I ; I ~ C   hilt state comniissiolls \vill continue tn huild o n  their. u\vn 
i\ ~ s r h  ~ 1 1 i t . l  t hc \\ ork 01' otlicr st:ttcs in ordcr for sucl~ rneaswcCc ;aicl sernctlics 
Ir i ni(r:,t ;~ccuratcly rcllcct commercial pcrfc~rn~ancc in tlie local 
t~i:\r-Lct~I:ic~.' 

i \,i: 1 I ' t '  11, cle;kr that tlic C'c)rnmission's authority lo cnnct all appr'crpriatc pcr.fi>rm:tncc 

, 1 ~ . , ! i r , t 1 \ t . c .  !>1;111 ;~ncl cr~li~r'cl: it is 11ot only nllo\vcd but also cncnuragcci i~asccl on n u ~ h o r i i t  

., . 
i i r ~ ~ i ~ t i  b,i;ltc !;!\Y or Icdcral 'I~cllccom~~~u~iicalious Act o f  1 'IC)6 Iinv. I lius. :nording io tllc 

1 I I .. r l l t  C'olur,;lissit~n should bc utilizi11g its Scderal anti state !a\\. ;1~1t1iori~!~ i n  c3rcfcs to 

Isur-rlicr~norc, Qwest has nrgucd in various jurisdi~tions that tlic C'trrnruissior~ 

. . 
. \ s s ~ l ~ i l t ! :  11:. i i ~ t l ~ o ~ ~ i : \ .  I!< contrary to $5271 ancl 272 of thc ' l ' c l c c o ~ i ~ m ~ ~ i ~ i c r t t i i ~ ~ ~ ~  i \~-! , '  

\ l ~ i ] ) l ~ ~ g  i l l  q3171 and 772 prohibits thc ('olzimission froin c1ctcnninin.y :ru ;rly~sopri,ttc 

i y i * ~ l , i i !  ~ t ~ i n c c '  ;is:,tlrilr~i'i' plan. In I'LICL. again. it is rcquircd. 'Vhc 17nitoc1 SLILC:; I'ong:-cl.; 

i~~i,~, , l i i t!~.~t:t i  111:tl ~ h t +  I.(_ '< ' .  \\,it11 the assistance of state public utilities canin~issian:; 

- 6  

, ~ . ~ , c , ~ s  i t i l t ' i l ~ ~ l .  thr: ~-c:cl~lcstcil (271 ) authol-izatiol; ~ v o ~ ~ l d  bc consistent ~ s i t h  p ~ b l l c  



I I I ; , ~ I C * ~ I .  ~ ~ o n ~ ~ c t ~ i r ' i i ~ ~  anti nccf:ssity."" l 'hc FCC liaa further co~nmentcd. "rltc public 

IJki< ' l ' i*\[  :111;11! si:. i s  ;111 indcpcndcut clcmcnt of tlic statutory cliccklist and. un~lcr ncrri~~al 

~* . i i ; . i : l \  iiiit.lii~ioi.>. constrllction. r c ~ , ~ i i r ~ s  an indcpcndcnt dctcr~~iiiiiition.'.~ As p n i l  ill' .I 
pitbi lc  ;~li{:st's~ cIc~~riiiiilatii)n, the I;CC has looked at if "a UOC ~ V C I ' L I I I ~  contilll~c f i g  i,~t!h!! 

if)..* i ; . i j t i ~ r ~ ~ t l i ' i i l ~  oi'scction 271 aftel- entering the long distance markei."" In tf<>llig .*o. 

E:.L- I I '( ' 11;lh i l c * ~ t ~ s i ~ ~ ~ i ~ ~ ~ ~ I  11i;lt cff'ccti\le perfbni1ancc ~iiotiitori~ig anil cnliltcc~ncnt 

i l i c t  !I:IISI-,III> ( I.C. ;I pcr~b~ii innce assurance plan) would con:;titutc prohatit-c csirfcn~c ;I> 

7 - -  
I t \  i-~hlri;~ ~l'i:rsl~*sl I,ciny 111ct i l l  11ic p:~rlici~l;~r state. I Iius. Qwcst is p r o l ' f c r i ~ ~ ~  its f?I';\l' 10 

. I  c q . t r r i  ( I l k -  I ( ' ( '  iilicl this ('ommissinn that i t  \vould continue a ~ l l i c r i n ~  to Ihc. r~~i~ilit-ctiicnts 

-, -, S 
t i t  , ! 1 ~ T ~ I : ~ L - C I I I I + ~ .  111~1s. ~~ursuan t  ti, C'angrcssinnal riiandatc. this t'ornrl~issiori nliisl 

t I c ~ ~ t : ~ ~ i ~ i ~  i 1' thc I ~ C S ~ ~ > S I I I ~ I I I C C  ~ S S I I T . ~ ~ ~ C C  plan profl'ered by Qt\.est mccls t l~c  p~llllic in t c r~s i  

L ~ ~ \ L * J - ~ I \ I I I : I ~ ~ O I I .  

I~~r~~t l~c rn tu rc ,  clc;~~. 1 cleconim~~siicatioiis Act of' 1 c196 statutc:~!. :~uthii~. i t~ . ~ l t c l \ z  -, 

t i l l ;  ( '( ~ ~ l ~ t i l i ~ s ~ o ~ i  tt) cnuct n ptxfonn~uice assurance pI:ui. l'liesc is no dispiilc thi~t the 

~)li41' I X I I I  Iw pas1 ol ' r~n inlcrcon~~oclio~i agrcemcnt. intcrcc~nncctio~i a;:rcclrlcrlls tntl:.t hc 

w \  i ~ * i \ c ~ l  tlic C'ommission as p;u.L of $252. Section 252 cxprcssly pro\.iJcs k l ~ w  

7 ' c~r~r tn ihxion  the+ authorily to crcalc and  tif force a pcl*fi,rmancc nssurnncc plali u s  part ol 

:ri ~ r i ~ ~ ~ ~ i ~ o t ~ n ~ ~ c ~ i o ~ ~  ktgrccmcnt. Section 252(c)(3) indicates "(n)o[\sitlistanJir~g parirgrapl~ 

, 2 I i:.cj;itcti t c r  l.qjcct~r>n oSintc~.connccti(~~i : i g r c ~ m c ~ i t ~ ) .  but S ~ I ~ ? ~ ~ C C I  t r j  scclioi~ 112. 

r: ,  ~ i t r - t ~ ~  111 IIII:, section shall prohihit :i Sti~Lc commission ikom cstahlishing or- cnfoveing 



tjthcl. l -cc~ii i f i~'~~ls'nts of St;ttc I;\w in rc\iic\v (11'nn agreement, including requiring 

.-I] 

r i t t ; t j? i ; , i i? i~ n111) 1111r~\~tiile ~ ~ I c c o ~ n ~ i l i i ~ i i c ~ t i o n s  s t a ~ ~ d a ~ - d s  or rcquircments. As 

rscl:-i F'f~<ctI it1 $153 ;111(3\y, tlj253(b) 01' flit ? ' ~ l e c ~ l ~ ~ i ~ i ~ ~ ~ l i ~ i l t i o n s  Act spcci fieally states 

* ii.i ktstttrt~g i t 1  illts section sl1n11 affect tlic abilily ova State to . .  .ensure thc continued 

. . 
r\ti:+tit? of ~clccsrtznuunic~~ti0~11~ scmliccs, and snfcguard the rights ol 'consu~nc~-s. 

1 11\15. i t  is clc,~r. the C'omniission possesses both statc :inti fcdcl-ill auti~or-it!, lo 

~ t i : , r l ~ *  tr~td ~ l l k l i i i i c ~ ~  ;I I,crli>~.mancc assurance plat1 that tlic Commission bclievcs is 

.rlit*rrlpri,~~e. :\ccoscli~iglg:, Qwcst's :u.gurlient regarding the Commissio~l's al~ltt~orily f'riils. 

I t !  it:, I~ricl'. Q\\tcst sl~ctlcls a grcat rlc:~l 01- timc totitillg the ROCihntnn~.ik 

. . 
I I ,  fC( )C' IJsocess i n  attempting to argLlc that the findings of Antonuk sh[~ulil $(I 

:~t:~l!.;t~i~ltcc\. A s  ( 1 1 ~  /\ntc~nnk repcwt rc\/eals. there was no ~'collabo~xtinn" 011 tlic nlaitters 

,-it :%$rw 1r!1 111c C'o~'~ln~ission's Order, This was bccausc in part, @vest thilccl to nqot ia tc  

i ' ~ ~ \ ~ r s i l \  I , I I  I>,LI-I:; 01' I ~ I C  ()1'/11' now a! issue, aiid in part, "tlic progress ivas haltccf ahruprly 

I i s  I .illst t \ \ v  dal's aftel. Qwest submitted a ne\v I1r'\P proposal (nailh 

i * i z i , :  ,! ~t i l , sc~l t~et i t l~  prol'Scri11g :I nc\v QPAP \vliicli) contain(cd) matcl-id clinngcs [i-o111 

ri;; i.;%.i ilitc pso\.iilctl t o  thc IJl:PP col la~~osat i \~c ," '~ '  Accc~rdingly. as ih t  rccorci indicntcs. 

it121 i* i s  ,18, I I ( ~  qul ' i  j,~.o y l i o  or agrcemcnt to co~iiproinisc the matters at issue. i'li:\l ~b \I 11) 

~ i l c  1\.ir.irlt\ l,\c~.c 101oud to l~avc  hntonuli nttcmpt to Icilitatc tlic issucs. I I u ~ v c t ~ ~ . r .  as 

i \ , j i i , \ \ i i l i t i  I ~ C - I O \ \ .  in ;111nost unanimity." public utilities cc3mmissinns So~uici tlut (111 

(, r ' t l . ! \~i r-,;",ci\li:~l issi~cs ( ~ 1 1 ~ 1 1  i\S sI1011ld (>west ~r t l i ~  C o t ~ i ~ l ~ i s s i o ~ ~  II:IVC ~~itin:nf~: c h ; ~ t l g ~  

i i , l t : ! c r j  , \ ~ ~ t l l o ~ i i y .  :111(1 \ \ ' I ~ c ~ \ I c I .  thc CI,EC's liavc to givc u p  nil of its Icgal rc~ncdits  irl 

i * !  &,(  ?;2%2(c)(3)  
i :tc 1 t l r t s l [ \  ~ ' ( ~ I I - ~ I I ~ I I I ~ ~  C ~ i o i ~ l ~  ()IJt\P Itc~ort ( O c t ~ h e r  22. 2001) at p 3.  (hcrcinnfter ":\iitaii~ih t<cpor~" 

' ~ i , - i ~ i r : ~  11.1: ri:,iile e \ t t c n ~ c l y  I'ew changes lo llic Antc>n~ili position 





I<cr:plng ill niincl t l ~ c  fact that 1 ) this is supposccl to hc a Comniission (3.; (rpposc~i 

{ t i  t,h\c.:l cr;\Accl plan and 2 )  that tlic A~itonuli findings left sig~iilic:\nl issttes rhnt \.iir:(rtti 

it;lie ~ O I I I I ~ I ~ S S ~ O I I S  t(mk tllc initiative in c l ia~~ging in mind. AT&T mcrcly asks this 

r r)~~!tliissioil to re\'ie\v tlie significant public utility colninission prcccldcnt (illon: n i t h  r'lic 

*.t~lq~ortiug clictn) nlicl makc certain significant changes to tliu QPAI'  that  Qivcst t1,1\ 

~~l[~t 'li .~.ocl. *just its tlic otlicr ctimmissions in the ()\vest lbut~cen statc rcgicln I ~ a t  c. r.cclu~rt.ii 

ri ' l  LQ'I notes that in tlic proceeding. it submitted Ordcrs licrm tlic ( ' o l t j ~ ; t c l r j  ~ ' L I ~ ~ I I L  

I t i l i ~ l t - k  ~ ' c ~ ~ n ~ i i i s s i o n  (A'I'cQ7- I?shibits 1 and 2). Wyoming !'i~hlic Scrsict. f trrnni\s\ir)il 

i Z I i% 1 I~,vliihits 7 alict 4)  Montana I'ublic Sc.r~.icc: C'om~iiission ( h i  l"& I f : i ; l i l t7i t  5\. 

\\';ithingtali 1'~lblic Scrvicc' C'on~missio~l ( / lT&T iishihit 6 )  and Nchr,isk:i i'tlblii' I ' l i i i t ic~ 

'oii~rnissior~ (,Arrc!.I' 1;xIiihit 7 ) .  Since this is an cvolutionarjf pi.olrcss. tilere 11;1i c ;11i;r? 

I IL*,~II  c~rrligli~cning ordcrs fro111 the lo\va I.itilitics Rani-d ant1 thc Nrn >lcsic(-, I'iihlic 

IFcp.iil,~t~on ('olnmission (as well as onc from tlic Oregon I'lrh!ic I Itifiiic's ( ' lv i t t~~icbto~~.  

t i ~ c  s )~\ ly  com~~iission that rubbcr stampcil tlic cun'clit QI':'\I'), i l l l s ~ ~  ; i l~cr  f,)\\cxt 

~.ll;rllcrngcci tlic Ortlel.:; in Washiligton. Iowa, ant1 Nehraslia, tliost' ccrrlltni<sr rrtx ~ X Y I I C L ~  

( ) I C I L T ~  oil licconsiclcration which, almost cntiscly, mait~taincd thcir. positir~ii~, 0 1 1  the- 

[)l':\I1, :rnd requiring ()\vcsr to adhere to thc changes 01. I'acc $27 l rejcctinr? In trrifcr t lu 

Ccrtll112ission ncccpt into cvidcncc all of ihcsc ol*dcrs. :ttr;\chtcl, to he ~n;~r.l\u~.i ;IS ft;itlirn\ 

I ) loux I! ti l itics Boarct Conclitioni~l Statcn~cn! liegat ~lin?, ( ) \LC i I % t  t ~ i ~ ~ l l ' t ~ i ~  ~2 

r\s:;i~rancc Plan (May 7. 2002) (A'I'L!'~ I;sliihit 151. 

2 )  Iowa I Itilitics Board Iieco~isidcrrrtio~i oFC'ottclititii~al 'i[ntctlil:r~l Rcg_iarLiii~~* 
().vest I'crfhrrnancc ,Assurance Plan (A'l'ct'l' l!shil~il I ti]. 

3 )  New Mcxico I'ublic Kcgulatinii i'oniniission Orrlcr I<cg:~l.~l~:ic cp.tui!'t 
Perlh~-n~ancc Assurance 1'l;~n (AI'&l' I'shil3it 17). 



-1) Oregon Puhlic Utilities Commission Worksbop 4. iJ:ri-~ 2 I in+ling> ,tiahi 
Rccommendn~ion Report of the C'ornn:issirln dnd l'rilci.tlur:\: Si11itrg 
(APT&?' Exhibit 1 S), 

(5) Ncbrask:~ I'ublic Ser\licc Colnmissian Motion i;>r T<cIit~.~rittg Cir;trltccl r:- 
['art, Dcnied in Pal? (A'l-kT Exhibit 20) 

71 Ariznnn Corporation C'on-umission's Oidcr ( A  1 &'I. I:xf~:t?if ? 1 ! 

8 )  Miashiii~ton 33"' Order (hT&T Exhibit 22) 

9) Washington 37'" Order (A7T&'I' Lisliil3it 3 1  

(:I 1~Q-r notes that Q\vcst Corporati011 has filed the Idatlcj C)rilcr in Siau"lil I),tktj;.\r, 

UJiil? thesc Orders in the rccorcl. this (.'o~l~rrlissii?n xvill havr: tho l t t t i  :~;r:uF~f \ t i '  

I~cc:il I'orcc~I to C O I T I P I ~  with in olvier to mect tlic public in t~~rcs t ,  

h u b n ~ i ~ s  t l~c  various chnngcs. as well as thc pa2c arid lirlc 14:11~1.c. tllit.;t* ~tt'tiiiii:,- t i i r t -  

Most state co~nmissions (\vith the csccption ( ~ f  O r i ' g r i ~ ~  :iii;xi i S ~ t $ l  !,,tt \, ri*i. 1: i 

tht. ianguaigc related to thc 36%) cap. 

' I  
a \4J)roming has intlicatcd h a t  thcre sliot~ld t ~ c  110 c;tp on  l i c t  i 1.1: I icr t i  



D C'~>loraJo has sct the annual cap of S 100 million ~ ; ~ p ~ r ' c ~ ~ t i ~ ~ , i i i +  ;(I" . I  ha-: t -  

also no cap for -Pier 1X (Basc -k Severity pa!rner~t~." ()+ve::t'- : i i i ,rrfj~l> i . i p ;% 

1 '1 2 of ;innu;ll cap. If  all Tier 1 'I' (1)uraiiou) ant! ' l7iC1. 2 ~ i t i ~ ,  ~ t ~ ~ i ; i i  ~ ' . ! ? i ~ i r ' f  1 3 ~  ; : i . t . L  

i n  any month duc to  thc montlil\i cap. (>~ve l t  Isili p,i\ I-icr 1'1 jl,>?i\:ci!i. tr: c.t 6 : ) ; '  

to ~ h c  riio~itlil?~ cap) and tlicn, from the s t ' n ~ a i ~ ~ i n g  n l o ~ ~ q ,  p:t> i ii5r 1 ;>,ti r : t r ' ~ ? f ' .  t 11;' 

to ~ I I C  nionthl~. cap).'" 

a Nchi-nska has cstablishcd an o\.eralI cap oI'4.Ir!l, 11 i t t i  , i  ,7-1"811 p ~ ~ r c z l ~ t  ".,(if! ' ; i i l  

t11;11 rtquises C'i~iimissinn intcrventinni. I - 

B- 
,- 
. k c ~ ~  4lexico arloptcd a 2340 proccdurai cap r t u t  :r-i\rl-fd I F I ~ ! ~ C ' I '  ,I ~ ; = - i  i i. i. 

is invcsrigation r~nd a mauimum cap o f  4 4 " ~ .  

c I o ~ i a  insri1u1t.d ~111 initial pr-occd~lral rrnnu;~! cLip r ~ f  2 i " a  (52 i t.f i-. :il\ A ri:.i\tri:l:iiT 

c;jp 01 '44~~0 (S3ShI !" 

pt h4ontnna esrahlishcs a 36"flb initial proociiiir;~l cap. I t  t~c)t t*~csvt .  ( ) ~ t i v - , i ' . .  

~~ct.fhi-rnance is not :idequate and thc cap ivortld r > l i \ c r i ~ i x  1 % ~ '  i'li~cc_'~li,l i l l )  1 1 '  

~a lnua i  hasis. tlic11 upon petition thc Comn~i;.;?ion t\ r i t  i t l ~ i , k t < i c * i  r.t~-..iii~: :iic: , . , - i i r i j s v  

n ~ l d  11 \ \ i l l  do so on an cspcclitcrt basis,"' 

a? ilsi;.onr~ has institutes a ?hr!i, Cup. 1Ioivc.vc.r. it c.in 1~ t c i  li.itL,,! * I ,  (, . x ~ : ! i ~ i i \ \ \ t ~ ! ~  

111:rintnins cliangc co~~trol ."  

1 
c)ir;csr sjlall p;i!: all 'ficr I X paynlcnts icvc~r ii'!hc! ; ~ l o ~ i c  ci.cccii iiic ':i~i?:~!!;\'~ <;ij-i 

!" 4'l'S.T ISxiiibit 2 a1 Sccrion I I .  
I ' A.i'cQ.l' L.:sliibit 7 rtt 8 14. 
!" A.I.8'1' E?:Iiihii 17 at  f i  4 1 . 
1 '1 A ' I ' c ~ ~ ~ '  Exhillit I6 at pp. 5 -  10. 
-" Ari.$'l' I<xhibit 5 n1 p. I 3 .  
-" :'iT~!'l' Eshihit 21 at I/ 57. 



P Idaho cstrtblishcs n 36Y.o hard cap. Can Iw scl ic t ic t f  . is  ( ' a ' ! ~ ~ i ! ~ ~ s i l t c  5:: r i ~ . t ~ i ; i . t i ~ >  \ 

17 

changc control.-- 

. . 
o Utallilllplemented Lllc 361"0Cap nsst;rstingpi~il\l hf~s bt. i , I i ;Wc!  i fi:::! -2i;, 

48% Cap utilixs prior year tlRhITS dr~tri- Or~cc. clip t >  t i ~ , r ~ h ~ c j  ! i i  ?A,. :ili::r- 

will I?c L I S C ~  10 Pity Ticl- 1 rcmcdics. 1 Tthc c:ip i s  rcnc1;et.l. i t t~I I i l i : \ - i ' i i  . i t i t  tlp<~:-- 

proceeding to  de~erminc i f  i t is in tllc ;~~tIllic ~ ~ I I C I ~ C S ~  to Wtai '  t f ~ ~ '  2 . i ~  
' 

Funding the QPA.1' 

E\ .c r~  statc, \\ ill1 rhc i:sccpticrn ill ( Irt-gttr~. ti ; ~r:?l~rlg tix',ti k > t ' ~ !  \IT+',\  ---" ii;.:::, ! - i  

\\ htl r~ctdrcsscd thc issue in t l tc~r  t~rili.rs! h'1.i rciccicii illc ijnii;n< ri-<rr 2 i f - f  % , t t r* \ ;1 , :  :- 8 i, 

fix- fiinrling the pla1-1. (117 Cniurncio. this iv:is riot :ttl rshiir: . i i  !lit. p.!d';~t'.~ t ~ ~ g i ~ t : , ~ i ~ : r t  t f : , ~  

rlt, l l l l l l i ' ~ ~ i ~ ~ k i l 7 l l .  1 p u t  of 'Tier I pcnaltics \vould hi: ~ r t i l i . c c l  fi)r I'All *. i 

o Nebraska order-ed !I131 costs (~I ' thc  .tilctit , t r t J  t;.thc'; ,1ifri1rt:i .;t~l .~rti~2 . t i  ; i -  i n c i " ~  1 . 5  Lri: 

I t paill by @I-est. exclusiac tit‘ f i ~ s r  1 ant! '1-icr i t  p.t!:i:t:tit % 

m lciallo indicated that l 'icr 1 paynjun!x i i ~ r  ( 1 . f * C * h -  1-ilitlfittt t i i 3 i  i't, i i *  s .a 

atln~inisiratic~n." 

a lo\i n indicates (t)hct 3,,t/rrl:i tiocr rwi  

 fro^^ ' I ' i~1. 1 / ? L / \ ~ / I ? L ~ J I ~ A  I !  i a < * i i ~ i ~ t ~ ~ r / ) / t l  

LI(I I I I~L'. I .~ L . / L I ~ J J I S  O) 1 1 7 ~ 1  ( . I a ! (  't I f  ! icr ~~,~!urlcis~ . .kr. ":.r !; ; ., 

3 .  ' 
* *,+'% : ? ?  l t J  tidn-~inistmtion of'thc (JP,1I3. ti~t:tf;tlg~ .<h,iit rs: :,,-iz:;:ril~.,r~*,: , i .  '; . 5 .  - 

15.4 ancl diccuss~il  (rt;~*r i r r  this corriii~i~~ti i j  - - f i i i < : ~ i ~ : ~ *  hi ': 1 :, - ' I  + $  1 1 ,  

?, 

-- Idaho 3:7iC3 Ordcr at p. 5 .  
'1 - A'I'LQ'T' Esliibi~ IcJ nt 1~13. 6-0 
'" ATSrT Exhibit 7 at 6 5 1 .  
2 5 Idaho 3'71'02 Orrier at p. 7. 
 IT'&'^ Exhibit 15 a t  p. 60. 



. . co\.er the cn9s. thc C'~ri'irl~rk~iolt i ~ i ! !  i i l : ~ i ! L < b p  xi blic,'!Eltti: fz' :i.;r;dirm:-2 ; ' i J:- - 

fiincds \sith canlrihii t ic~~s !itins t ' l  f;C'>' i icr  1 f:2>i31~::!- .!'id\ i:i:;r- t - ' - 5 ,  .1 

s Washitlgton has in:!ic,ucci ~ l l k l i  1: ' 

portion of Tier 2 ii~ncls t i)  3 S p ~ c r a i  1-11r;J. \t ?hl-iki.: j i .  p<tli;-=c *, is .?  .- 2 

contribilte En), lilncis. iriulu~ling .t pcxrt!r>n rt":jc L-*L :liet:c4! B br; 1 

Special Fund until \~t. detcrr-utir~c ..cur t7,ir;l~t~,i1t?iti it'l t'l fi'i ,]I 3$?,:: - L: \ - :  - > - I ? !  ,- -, . 

Any later decision to IISC -Ti~-r f fijncfT J\ i t f  t~;yii: rri: .t : l b ; r t . t l  . t i - ; i i  ;; i $7 1-1- 
' 

Q Arizona indicated 1h;li tllc ctrst r \ r  ?ullii r a l ~ f  f % b ;  b: f . k ; k f  

PAI' relating ~ ( n  nutfit proi-ctiurck S!l t> l i ! i i  ~?Y:\L i t { ?  3\rGti "3,; .rii.!;!tii. k t - ) !  I,,- , z ; i=  * L  . .-  

Arizona Corl~orn~i(ln C'(~~~i~;ii>'tlitn itpp~tr'ri~l mt! p 1 ~ 4  ;t>: P 1 i : ~ ~  <<T 

(3 Utah 1ins f'~)uncl that !IF 1 iur f y ; ' k  i r l  PC ;;-;.: f i t ?  q ; ' i ~ z ; ; ~ ~ z z , r ~ ~  1"'; j b  

. 
I a t  i c ' \ j x 3 ~ i s i ~  

e'omrnission (as Opprtss'd to c \ $ i  C'11;ixlgr 4 'rrtt~rr%3 

1'1.~1.\, C'(lmmissioi1. c\,ic'pl i )r<gt,il, f i j s  C C ! C < [ , ~ ~  if;;' , l i : rC'~ l I i  %.. I:;? j F r k  5 '  , 6 I t - "  i. 

Ianguagc that  takcs c i~a l~gc  ~t111irtll a~1rttc3rit) .ris,rt 

tlic most ftmdnmcntal issiics. 

0 111 Colorado. the Corn 

. , v  I lonrcvcr, tl~crc nre six :ireas: \!,trisbc t!t r l ~ ~ ~ , . t r ; , \ ~ r t ~ i ~ ~ , ' i .  i* kc ti::;;" - t i $ .  i , ,  ; b e  Y 
- 

111e CPA?. ~ ~ ~ I I I C I ? ~  r ~ ~ g i r ~ ~ c  blrkicli:rc. 111t- It-\:,>! b c ; - ~ F c z : : * , ~ : t  ~ i k  iY.2 I ;' *!-*, [z, ? + :  



measuring anilios pro! irlirig pa>r:lrlill\ I; tr f i , t ~ - ~ l i * - ~ : r i ? i ~ ! l ~ t t ~ ; ~  ' 5  .:&,:: - i : 

i l  are stayed pending f't~ll icIt1i. i  TC\ i e n .  

- ' 
ea In Arizona. tlw con?rni>-4r>:l g~,ii;-it,~in-. ii,;,t:;:L* i - - + 1 ' t L l 5 '  

;, 
larlgilzrge that did rlnt g i ~ - ~  i r  si'lctl C ~ I ~ T ~ S ' L I  

3 1 127'R'T Esltibit 2 a t  Scctlcrn t R.'. 
32  
. . A'TcQT Exhibit G ;it i7p. . ?S-? ' i ,  

' '  .4'TRrT Exhibit 22. at Q 4h .  
:$-I 
- - A"r61' Eshihit '3 at pp. i 4 - i  5..  
' "  A-r-&-I- Ey1ijbit 2 I :it f 70. 1-18. 1 t i i  

"'I :\-1"&'f' ESsIlibir. -5 pp. .5.$-55, 
: 7 ~ l ~ ~ & l ~ ~ ~ x l i i l ~ i t 7 a t p ~ 1 ,  15-Ifi.42-2.;: 
2 !i AT&T I311il>it I 5  21 pp. (17- 10 I 
"' Id 1 

:i z o  ji7i02 Grder at pp. 8 4 .  
-i(i AT12'1' Eshib i i  3 ill 13. 6. 
" '  A'rkrP Exhil~il  17 e! I MO. 



8 117  1!1311. the commission nia~ntrtins chaiigc~ crtntrcri," 

EscIusivi4y and Offset 

Eilcl-y stale cn~limission. ~ \ ~ i t h  tllc csceplinn of O ~ ~ g t t n .  1d;llltl *ltiii :.1f8, f:-lt .' 

rcnl~.dicJ fai~lty langurlgc taking itway any CI,IICX rcn~ctl? inoirrdirig l i ; ~ ~ t  ! 7 ~ 1 - r  c + : ; ! ~ , ~ t  I::., 

rcmcdic:?. 

[:i*~.ry stale C O I I I I I I ~ S S ~ ~ I I .  \j it11 the L . Y C C ~ I ~ O I I  (1s kiigiirt !\,IS ~ c : I I c ~ ~ c ( ~  f i s . ~  :d: i t : :  1 

langu:igc allr,\\-ing (Jivest to Ilolil n~oilies rln any i t i d ~ r t ~ e n ~  tit,rt 1 1  bcI-t-~ i'-. j l *  .ij?;vre,;.; I,::,: 

,,I$ ;'\'I &'I- has indicated in its initial conirnct~t~.  i t  lintis l hi. i t r  bt' i : n t :  t h i  !I;.; ;r:tr-' 

S~~ncl:imcntal issues. 

B In Culorado. thc C'oriim~s:,ion ; I I I O \ ~ , S  C'i.I:C t i 3  yccsk !~~+ti-c:~iii:.ii::t.ai :::,I ;. ' 7 . .  

contt-nctual regulalory T C I ~ ~ C ~ T L ' S  11137 111;t: bc '1% ;tilcthli'  t ~ '  i h ~  C I i k 

also see ~~holesmle  service quality slar~darils unilcr i \ r t i ~ : ~ * ~ l t f  \ r ~ f r \  ICC ~ j t ~ i l : : ?  : r i L 1 ' .  

that do 1101 relate "ro the same pcrh>rmiinctt isrut:> ;r~iitrciwd f l y ,  tire 4)f' \1' *' 

C'1,ECs can seek contract dnmd$i:~ thLli flo~i !it)tli t ' j '  \ f 3  ' - j [  .a t I I 4 t - r v  yiL5, kxq-: , i  

rcasontrble thcor-J. o f  damages for thc 1irrrl-<\ri111i*,i.1~i1l1g j l t ~ I Q i + r i ~ . ~ r ~ r , h .  , I :  , h .  r : :  r i 2 . i  

c\~idencc of rcnl wor ld  ccononiic 1r:rrrn ihnr, ; t i  ;ippirr~~! cr iii,; ; t~ i% .+ -& i s t r ;  ., 
months. establishes that thc actual paymc11is C O ~ ~ C C I C I I  f ~ c ~ ; : - i i . ~ t i : i ~ i ; i t : t ~ :  

. , performance in thc ~c lc \~an t  asen di, nut sc'drers the uxhrt.trr I I I  L ~ ~ I : I ; ~ ~ ; ! \ ? ~ - ~ . .  I?,:iav~ 

Only findits 01' I;ict may ot'I:~t ~ ~ " ~ i i i t ~ o s .  Cl':\'t' !4:,tlt i \ r ) i  /,11i,i lit!;; ::O.I: 

. ' contractual lcgnl or n o n - c n n t r ~ ~ c ~ t ~ d  rcgirl:tt!cr; ~ ~ . : T ? L ~ L ! I L - : u  t l , , i l  ti;.,- ;st- $15 i:r,\!-;: '. 

C'1,17C'.-IJ 

42 
~\fV"Q'l' Ii>:IliL?it 19 :it pp. 5-6. 

.13 A ' f ~ ! l '  Eshib i~  2 a t  p. IS .  
1 . I  :\1*&7' I?shi!~it 2 a1 Scctiori 10.4. 



a! k l o i i t a n i r  adopts thc Clnlur;ldo ;ippr-o;~ch to both escii~sr-, ill)  ,in4 r t l f i i . :  : 

I ' 
o Ncbsnskrt adopis thc Colasaclo apl-rrortcll tn h ~ t l i  c.sclusi\~~t:\ : I I I L ~  crj!;i*i 

(D lo\sa limits ~.sclusivity to coritractilal r ~ ~ i ~ t f c i i t ? ~ .  t l i i o~$  s ~ul't'st:r c ~ i ! ~  !t 9 ~ ? L X  ~ I I , I ~ ! ~ :  1 

lindcss of fact. 47 

t h 

o \C1usliington aJc.rpts t l ~ c  Co1or;ldo approach to both csc l t~ ! i i \ i~ j  : i i ~ i i  tiit:.itr 

M \'\.'yoming allo\vs C'LI-:C ro claim both ca~itrnctual ::1111 t~c~~r-r.r~rl!r,:c'iit.ij I ; : 1 7 c + i i :  

o NCI\~ Slcsico rejects I~acilitatnr's recomnicndatiol~ thar \ ? , < \ i l l t i  Liii~,:i l , l ; \  r.,i. 

\ l l ~ i l a t ~ r a I l ~ ~  ol'6set damagcs a court or other agency irrcfcss I[  t r  i p t l  t'l i * l ' "  ' ,inti 

o ;'\r-izt)ri;t mociilics language relatcci to cscltisisity 111 :tlto~,r 1'1 i ' r  'c to <t.ck i , t i l c t  

rcrnci1ic.s and rqjccts t l ~ c  cnncepei !I~at ihc I';\I' scprc.scnl:, ticlui~iLitcci C I ; I ~ I ~ ~ ~ , L \ %  ' 

FJ 1'1;ih s~rikes offset (Qwest \sould not 17c alloxved rn rlfi'scsrl, 1 ~ 1 t  ks:ep cnclit\ix it? 

'f11rt.e states including C'ciloraclo, !Vashingto~: and  1 l ( ; t l ~  1 1 ; l . c ~  r~*tluiri.c! ~~l , .cr i i l  

V;isivus commissions have limitcci the cap on csci~li~tion 

'' ;^\I & ' I '  I.:sl-\ibit 5 at pp. 24-28. 
1'. 

, - :\ I $'I' Ilshil-iit 7 at p11, 7- 12. 
* -1 !',!>I' L.:i!,~ibit 15 at pp. 32-36, 37-4 1 .  
' "  :?Tfi'l' f::slli\~it 6 nt 61 702. 
i d  :,$.t',t'l' I ~ ~ I I I I I ~ I  3 a1 p. 5 .  
z , :  

A 1-'t I "  l-;.yl~il>it 17 21 7; 7 1-35. 
' - I ~2.1- l ~ s l ~ i l ~ i t  I7 ilt jl. 50. 
6 ;- 

, ti - s . r .  I f...:xhihit 7 1 a! pp. 25-37. 
1 / 

:l'i->k'k' Lxl~ibii  I $) :ii pi]. 9- I 1 .  



a C'cllur- do Ptil' has no cap on escalation of 'Ticr I, afcr  12 nion~hs ~hcn  ~ \ ~ ~ l : t t ; t : ~ i  

n x n t  shills lo 'l'icr 1 1 . ~ "  'Phc Colorado PAP  also has I-IO cap rjil  t " . ~ ~ t l ; l t i i ' n  l i ~ i  

-. 
or l ~ ~ > c ~ i i ~ i n g  iias no cap 011 escalation of'Ticr I.." 

Q hlrmtirna has 110 cap on cscalatinn 01.Tier lSic '  

\;7 

+J Kc\$ !\.lcsico h3s ncr cap oli escalation of'Tier: 

o 117\?3 h:is no c:tp o n  escalation of Tier I .  The 13onrii rcjccts ()\vt.stts rcq~lct,t t f ~  

I ~~ionsidertirictn on tlic issuc of' placing a cap on escalatic:~~~ I>c.?rlnil illc i : ~ ! i \  ~ l i i  wti l  

9) 
!a \\ ' ;\slli~~gto~? allmvs cscsilalion cap at sis months.- 

Q I~Ialic, tlllo\vs cscalation to cap at six monlhs."" 

a I ;t;lIi ~rtilizcs an esc;rlation cap at onc year. ilficr six JI~(~II:II~S. ;ill i ~ r \ r i i t i i ~ l ~ : i l  

pcn:~ltics o\,cs sir-month escalation wo~ilcl shif~ lo '1.ii.1. 11."' 

'\.!aricrt~s srnlcs have modilied the Tier 11 trigger to rcquii-c Qt\est yr ; t>  ! icr I! 

p;t>Irl~~tlts Ii>i delicicnt scr\.iccs at more approprintc timcli-amcs. Sc)mc stntc~, i ~ i l i u  <: ~ : t \  

::!)iisi.cuti\:c mot~ths. \Ylicn an irldi\~idual subn~~casurc in cithcr 'l'icr 1 rrr 



i i c i  \ !(. ilsil;g i'l.]lC :iygrcgatc results. is missed by at lens1 5ilU'li of t h ~  

l~tpi; l- , r \~lv .i:iildal.ii hi. ~ x i o  or liiore conscci~tivr ~iiooihs. Qncst  shall 1::~y 11) t i ~ t  

1 2 \,pcg:1[ [:uni{ %25.0[)0 f i l l -  cocli Tier 1 A sobmcasilrc m~ssrrl :\nd SS.rIll0 toiU 

c,tci~ 1 i c r  1 13 S L I ~ ~ I I I C ; I Y L I ~ ~  niiss~d."' 

s 141 ~~3d~l-; ls l \a .  boll1 'I.icr 1 and Tics 3- payrilents shall begin siniuitai~cousi!- ,I ' f tcr the 

h i  bir>: lllnntll ( 1 s  11o:i-compl iancc. Nebraska also allo\\s Tier 2 payments to 

h.4 z\~:tIiltc 1117 10 :iix nlonths. 

Y \ \ 'y~~li i l lg.  '[.its ? j-,ii!/~~ciits shill1 be ~iladc for ally montli in nri~icb Onesi  h i i s  

i c t  lllccl thc ; ~ p ~ l i ~ a h l c  s t ~ i i d ~ r d . ' ~ '  

* \i,r:lsliillgti,o. illc (.ommission demaods Tier 2 payments in mi5 nionlh ilini 

h;6 
()~ic.*;t f?lils to mcct tlic Tier 3 pcrformance standards. 

rr !ii h~icslco. 'l'lcl. 2 ~ ~ ~ ~ ~ i i e ~ i t s  shall bc rnadc ihr any munth ~n mliicl~ (:)i\cst 

h7 
~ , t i l \  to IIICCI IIIC :~pplicilble standard. 

it) :%I i,<>na h;!:: ;1 J-muntll trigger hut a l l o ~ ~ ~ s  for cscalatiorl (until complimit~ anti 

b 8 
*ticbk> ~1ur;rtion I n  lipply 10 trigger for 'Tier 2 measures. 

8 1\i\+,:1 has tfclcrmined thal all l'icr 2 payii~cnts should be triggcrcd o n  :I mcrnthl! 

\r,i,l, . ,  aficl tllc zhreshold of t\47o out of  tlircc consccuIi\~e 1iion~h o1'1nis~;t.s irl a 12- 

h'l L I I ~ : I I I I I  pcsioil. 



* Tli-:iill ilir:. !oill~cl 1l1;tt 'l'ics 2 paid ~vhcn in  a twelve-month period: there is non- 

70 
r ~ , i : t ~ l i ~ , l l i ~ a '  i\\o c ~ t  r'ri'tlu'ce nionths. 

? I  
o I t r  \I l inr,r t~a.  t l l~s~~c ~x n o  csc:ilation Ibr l'icr 2. 

s t \ \  I 1~1i.1, 1'1cr 2 ~l-1ggcr.s c \ t c r~ r  n ~ o n t h . "  

l - r t t  ?it i t f  l f n j  r t t c i r i t  

'i,',ir : i r ! r \  i 'c~11it11issioi;s have also Sorccd Qwcst to change the 111odc of pa!rni~tlts 

, i l i s ~ ,  i f q i i : ~  b i l l  c~t:ilit? C ~ L S I I  ( o r  \~ i~ r r c~~ i t}  

4. f;r t ' r s t i ~ r ~ ~ ~ i t r ,  the I J ~ L \ ~ I I ~ C I I ~ N ~ ~ ~  in cash, Qwest able to offset cash payment ta 

t l l i 15 ltll :I hill crcclir applicd against ally non-disputed charges that are mot-c~. 

7 3 
i!f*k!i ' > f I  Ll*l)s p;ist (i\lC. 

@ 1;; ii';i:r)~i!~g\irr~. r i ic ~ ~ I J ~ I I I C I I ~ S  arc to be in cash, ()west able to offset cash pa! uicnl 

r l c  (_ i I I '  111-1 a hill credit applicd against any non-disputed cliargcs that are morc 

7.1 
i!:-fl I t l t l  L I q  5 ~ ~ ' l h l  L!LLC, 

P I * ,  f,l.~:\1~1~1,\. -.tIlr' ( -c,n-irn~ssicl~-i Iincls mcrit in  Anto~?uk's resolution ~vlrich :ippears 

1 1 -  .!7iG:1 r i - c b t l l  t l ~ c  appl-onch uscd in Colosaclo to thc cstelit "casli" and "cash 

i ~ , \ t l ~ x . a i ~ ~ ~ r r ' '  yr;i!ements dii'fer. tliat bills arc 90 ]last duc versus 30 dais ~ L I C  and that 

iiac , t f t lu) r t l i I  111111 \ + o l ~ l c l  r~111cr\vis~ bc credited is in dispute."7" 



%. I ? ,  I : I , ~ . , \ , ~ : ,  ,,I\ t lCr .  1 p ; ~ \  mcnts 1nadc by Q~vcsl under the (71'/\P shall bc i l l  tile 

1 $1 ,I: L x , a l l  j l , ~ !  1 1 1 ~ l l t ~  i l l ~ ~ ~ i l t l  01'\3iI\ ~rc~l i t s .  unless a CLEC o.~~.cs C)\\lcst IYx 

7h 
\lsj~;:lt:rj 3 \ c ~ t \ t l t l t y  ~ c c L ' ~ \ ~ ; \ I ~ I L ' s  that due oiJer 90 clays. 

7 7 
5 i t  , t p r , $  ,ITIJW Li li+r \>i l l  crcdits. 

7 8  
B * \ : : $ J ~ I ; ~ J  ~ I l ~ > i i > ~  / o r  hill c~.c~iits. 

L 'it . , I  s i r i r ~ i s ; .  'xc.\i h ~ l c s i c ~ ~  a1it1 ,4rizona do not address bill credits. 

f& 
7 .  I . . I + %  , r l ! t * ? \ ? ,  :arr' I t i l l  cl'ciljt~. 7 0  

i t :  ;. ~ i r c ~ l i i \ i . , r r ~ ~  ill i \ s  initial cnmmcnts, Al'&'I' 11a.l; objected to n~unerous nspccts of' 

: i .%t '  $1' ~ l t i t t t t ' i c i f  i l l  Sot~tli Ilaliotn aiid thc various other states. As displayed above, 

i -x '  : 1 .+ ' ~ i  {t ic klpllfl ir';rn~ I:c'C' prtccclcnl, cvcsy state with the csccption of Oregon 

I p3. , ik$!i l :s  ~ t - \ . ~ t ~ ~ ~ . l t l ~ * r ; i ~ i t ~ ~ ~  ) has t . ~ ~ q ~ ~ i r ' ~ c l  ciLIicr a significantly different QPAP or significant 

. !i r :  : U - -  I L ,  ~ i : b *  ittfrCI1! t j I ' , . \ I '  in order 11) meel tllc public interest prong in tllat state. 

. - 
: : i r -  t r . ! r i ! \  1 i . : j ; i~r ,~  I-~cli~i~c"., i i  is I C S S  clcscr\ling o f  an adccluatle perti)riiiance assurance 

,-' :r , ! i t  rtii\i C ~ I ~ I C I  r t t ( i ~ ~ .  1li;1t (.)\sr:st makc the rcquircd clia~iges ctr rqjcct the QPAP as 

?:- ! i,, ~ l : * ~  1:) !li~% p\ihixc ii~t~:scst. 
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STATE OF IOWA 

DEPARTMENT OF COFvlMERCE 

UTILITIES BOARD 

C0NDI"P-QNAb STATEMENT REGARDING 
QWIEST PERFORMANCE ASSURJ~%~~CE PLAN 

IN RE. 

Li S WEST COMMUNICATIONS, INC.. 
rrak/a CJhtEST CORPORATION 

".* ll,.."l_..-- 

(Issued May 7, 2002) 

DOCKET NOS. [NU-00-2 
spU-OQ- i i 

--- ,- -- "A- - - 

On February 10, 2000, the Utilities Board (Ruard) issued an order initia9ng an 

~nv~stlgation relating to the possible future entry of U S WEST Comm~~nications. 1176., 

nllcia Qwest Corporation (Qwest), into the interLATA market. The investigatiurl was 

rdentifiad as Docltet No. INU-00-2. 

In a filing dated May 4, 2000, Qvvest encouraged the Board to cons~der a 

muiti-state process for purposes of its review of Track A (competition issues),' 

various aspects of each item on the  14-point competitive checklist, section 272 

(separa're subsidiary) issues and p~lblic interest considerations. The Board 

considered the concept of a multi-state process for purposes of its review of a CEvdest 

al:jplication to provide in-region, interLATA serqicss, so~lght comment. and 

strbsequcnlly Issued an order dated A u g ~ ~ s t  10, 2000. inclicat~ng that I!S tniiral review 

ol Qwest's col-npliance with the requirements of 47 U.S.C. 3 271 would be thra~ri-3 

participation in a multi-state woritshop process with the Idaho Public Utilities 

See, 47 U.S.C. 5 273(c)(l)(A).  
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Commission, Norih Dakota Public Service Conimiss~on, Montana Publrt; Ser!rvict> 

Commission, Wyoming Public Service Commission, and tile Utah Fc~b!ir; Servrcc 

Commission. Since the time of tkat order, the New Mexico Public Reg~llatiorl 

Comrnissicrn has also joined in the workshop process. 

On October 22, 2001. The Liberty Consulting Group (Liberty) filocl its Rt?pnrt 

or1 Qwest's Performance Assurance Plan (QPAP) and Public Interest. This 

conditional statement addresses only the QPAQ. Public Interest was previa\.ls;ly 

addressed in the Board's conditional statement dated Januiary 25, 2002. 

In August of 2000, a collaborative process was initiated with 11 of the 14 

Grwesi: state public sewice commissiorts participating, The process was knowr~ as, 

the Post--Entry Performance Plan (PEPP) collaborative. Between Octob@r of 2OiSII 

arrd May of 2001, five separate multi-day workshops were convened, nunreratis 

conferertce calls were placed, and a large quantity of information, proposals irnd 

sup~ort ing data wcrae exchanged and reviewed in an attempt to create a "t:Or\ner'r!,irs 

plan." 

The PEPP collaborative ended in May of 2001 when Qwest, seprssor.~tcrtive? 

t!idicated a reluciance to continue with further meetings in the current forn~at, 

expressing a belief that no f~r-ther consensus could be reached k final coll%ksord2lt/c-;. 

surnnagj was prepared by MTG Consulting (MTG) and the Nat~onal Regulatory 

Res~arch Institute (NRRI) and distributed on June 5 .  2001. This surnrrlary cloi:uunr:nt 
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;ositarneci a list of agreernents that had been reached through the collaborative 

proc;css as well as a list of unresolved issues.' 

A telephonic procedural conference was held on August 3, 2001, tay Liberty to 

drsc~~ss the possibility of utilizing the multi-state checklist con~pliance proceedings 

iseven state cornrnissions were at that time participating) to consider the 

271-affecting aspects of the performance assurance plan that Owest ~ntendtrsd is f~le 

in each slate. Ultimately, the seven multi-state worksl?op participants becanle a nrne- 

state workshop collaborative, with the Washington and Nebraska commissions 

jalrllng the effort. 

The results of that conference were used to establish a set of procedt~tes and 

3n q~propriate schedule for producing a report that would provide the nrne 

con?missions with a series of proposed conclusions arid recommendations 

addressing the public interest issues raised by the QPIAP. The procedures ailowed 

all participants to file comments and testimony in response tc! the propased QPAP, 

%#rich Qwest filed on or about July 16, 2001, In substantially the sarne form with aii 

nine commissions. Qwest was then permitted to file pre-hearing resporlses to those 

carnments, 

Hearings were scheduled and held during the weeks of August 'i 3 and Ai~gi ts i  

27, 20C11. Those hearings included direct, rebuttal, anci surrebuttal testirrlony lrl aii, 

1 1 w~tnesses testified during seven days of hearings. Testimony was received firm 

. - ' This "Firral Collaborative Summary" car1 be viewed at i?tti:~:i:~:g~~.,;"l:~::ij~:;~ 
>.;:2!$; ...-A -,.. -, a:iij.ol.;r;;Pos!z *--.- 1 /Pos:27'1 /fir\al rel)(]fl,p&. 
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Carl Inouye, Michael Wlilliams, Karen Stewart, and Nancy Lubarnersky of Qkve~t ,  

George Ford of 2-TeL Communications, Inc. (ZTEL), John Finnegan of ATSIT' 

Cwrnmunications of the h4ountain States, Inc.. kT&T Cornrnc~nicstior~s af the Mid\&j&st, 

inc., AT&T Commur~ications of the Pacific Northwest, inc;., and Al"&T Local Ssrvic~2:39 

on behalf of its TCG Affiliates (cotlectivefy AT&T), Chad Warner of WorldCorn, I r x .  

(WCOM), Marion Griffing on beha% of the New Mexico P~dvocacy Staff (NMAS), Rc~x 

Knowles of XO Utah, Inc., and XO Washington. Inc. ( X C ) ) ,  Tin1 Kagele of *rims 

i&arnsr Telecorn of Washington. LLC (Time tNarner), and Timothy Peters of Electric; 

Lightwave. inc. (ELI). (XU, Time Warner, and ELI filed joint briefs and are referrod 10 

collecti\~eiy herein as ELI,'Time Warner/X,O.) Main briefs, due to be filed by 

S~ptetnber 13.2001, came from the Wyoming Consumer Advocacy Staff (WCAS), 

i#at;hingtor~ Public Counsel, TTEL, Covad Communications Company (COVBG~),  

Etlfltnle WarnerlXO, NMAS, WCOh4, AT&T, and Qwest. Reply briefs, due by 

September 20. 2001, came from the WCAS, ZTEL, Covad, ELlfl ime WarnnrlXW, 

NMAS. WGOfvl, ATBT, and Qwest. 

In addition to the scheduled filings, AT&T has filed four "supplemental 

atl;hority" pleadings. These appear to be intended to bring to the Board's attentic'irt 

wthei state commission actions on these issues. Attached to AT&'Tis Febrmry '1, 

2002. film3 were copies of a preliminary report and request for comrnents is.:,iruci by 

tile Sdontarra Putjlic Service Commission and a "First Order" isstned by the Wyam~riq 

Pubtic Sewice Comrnissi~n that included issues related to the QPAP. Witti its 

Pi.prii 10, 2002, filing, ATBT included a copy of the Washing!on Utilities and 1 
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"I'ri3r1spo1-tatron Con-~missions "Thirtieth Supplemental Order" ~ ~ h t c t ;  addre~sec! t h ~  

QPAP issues With its "additional statement of supplemental authority," filed Apr:i 23. 

2002, AT&T provided the Board with copies of the Montana P ~ i b l i ~  Service 

C:omrr71ssion's final report on Qwest's performance pian and a "Decrs~on S n  fienlnnc-iY' 

frcsrn the Pubiic Utilities Commission of the State of Colorado. Attacked to ~ t s  itnLx 

itling 01-1 May 2, 2002, was a copy of an order issued by the Nebraska Publrc Service 

I::ornrr~i:l;sion on April 23,  2002. 

The Federal Communications Commission (FC;C) has delineatac' f~ve  gerjer-a! 

rilar'ar";terrstics that must be par? of a section 271-performance assurance plan as 

?art of a "zone of reasonableness" analysis. These include: 

s fvleaningful and significant incentive to r;ornply wtth designated 
performance standards. 

B Clearly articulated and pre-determined rneasures and standards 
encompassing a range of carrier-to-carrier performance. 

a Reasonable structure designed to detect and sanctiott poor 
performance when and if it occurs. 

XA Self-executing mechanism that does not open the door unr'easor:nSlt ? c ~  
litigation and appeal. 

a Reasonable assurance that the reported data are accurate. 3 

Liberty's report outlined a total of 68 issues relating to Qwest's proposed 

i:~srfosmance assurance plan (PAP) that remained at impasse fotlowii~g the n~trlti- 

------- - 
2;ae E.fremoranclurn Oplnlon and Order. Appllcatl~n b y  Beil Atianirc New 'r'nrk f w  4~tf321~1~3:tr~ '?  
!Indor Sectfon 271 of the Cornrnunrcatrons Act To Provrde It?-Regton ifitetlk 7A Sar~ica Ir, the 
State cof New Y o k ,  15 FCC Rcd 3953 $I 433 (1999) ( N e w  York Older) aft-<! sL& .-nor AT,%? C o y  . : . ' L  

2:'1? F :j(t 607 (i3 C Glr 2000) 
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state workshops. From those impasse issue discussions. Liberty made 

recommendations for 29 separate changes to the QPAP. 

This conditionai statement addresses those issues that were iclentificid as 

being at impasse and incorporates into the discussion a recomrnenc.iat~an relstetl tci 

each $5 the separate recommended changes. Where Liberty's resoluti~n of arl IS~?,LIP 

was nat disputed after the issuance of the report, the i3oard has provided a v ~ i r y  sbur! 

sarnrnary discussion of the issue and has adopted Liberty's resolution. fqrsr rasucs 

remaining at impasse after the issuance of Liberty's report, position surnrrmriiLst, 

analysis, m d  the Board's determination is given. This conditional statement \ ~ l l  

fsliow :he same general outline that is found in the October 22, 2001, report. 

To the ex te~ t  that some of these issues are to be further evaluated in ti'w 

Regional Oversight Committee (ROC) operational support systern (OSS) I@%t or 

some ather proceeding, tile Board will incorporate that evidence into its final 

recr~rnrnenrlztion to the FCC as to whether Qwest has fully compfied with a chor:l.,ll%b 

rcqiiireri-tent. To the extent that an issue requires performance of some duly or 

activity on Qwest's part. Qwest will need to demonstrate that it adequately p~ff-iet'!'~~:i 

as expected in order for the Board lo  make a positive recommendation to !he FCC3 

foliowing an application filed by Q;vesi. 

IMPASSE ISSUES 

1, 15 WEWE MEAN1MGFaJL AhBD SIGNIIFICANT INCENTIVE'? 

A. Total Payment Liability 
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I .  The 36 Percent of Net Revenues Sitandard (Report pp, 12-1 6.  
Qwest initial brief pp. 3, 11-12: Qwesk PAP filing pp. 5. 6; trtiCORi 
initial comments p. 32; Covad initial1 brief p. 36: Qwest repiy Drtef 
pp. 11: ELIITin-re WarnerlXO initial PAP brief pp. 7 ,  ' i2: AT&T 
verified cot-nments p. 15: ATST reply brief p. 7 )  

The QQPAP places at risk each year a total of E3t36 million. which represefits 

.. *% 

,.$t3 percer~t of Qwest's 1999 net intrastate revenues (as, reported I s  the FCC by 

QWGS~ 01.1 its ARMIS reports4) in the nine states combirred. The ARPQ~IIIS return is 

rnt>asi,~red as total operating revenue less operating expenses and operating taxes. 

'The proposed QPAP uses the 1999 figure for all at risk calculations. 

Qwest argued financial risk does not have to be unlirn~ted in order to be 

stgnificarrt. In nine of ten section 271 applications approved by the FCC to date, title 

Bell operating company's (BOC) PAP had a cap on the "total" liability It-! each case. 

the FCC found that placing 36 percent of the BOC's net return al r ~ s k  constitutel? a 

meaningful incentive, despite being a cap on the level of payments. in no event ?>as 

' The ARhllS reports contain highly aggregated financial data reflec!lng the resuits o i  
csccounhng, rate base, and cost allocation requirements prescribed In Pacs 32, Ed. 65, 36 ana St:? 
;>F rl,e FCC Rules ARMIS report 43-01 is filed on a study area [jurisd~ctlonl tass~s A3Ml3 rego;". 
4 3-02 1s fled an an operating company basis and collects the  operatcng resirlts of the carrier's total 
nctiv~titrts for every account in the USOA, as specified in Parl 32 of the FCC Rules ARhllS repar: 
43-03 c,ontalns Ihe breakdown of the reporting carrier's costs be tw~en  regulated and nonregulaled 
nctivit~es as def~ned in their Cost Allocation Manuals and Part 64 ot the  FCC Rules ARMIS repc3;4 
43-04 shows the separation of the reporting carrier's regulated revenues ancf costs betweer-, Inc 
stale 3t1d interstate jurisdictions, as defined in Part 36 of the FCC Rules,  and the distribut~ocs of 
intorsrate amounts among the access charge categories, as defined in Part 69 of the FCC Rtjlei., 
AKMlS repod 43-05 is a service quality report filed annually. ARMK report 43-06 is a customer 
satisfaction report that gives the percentage of customers that are clissatisfied with various aspects 
of the reporting carrier's setvice. ARMlS report 43-07 provides data regardrng the tnfrastnldtire of 
!!le rgpor-trng carrier. ARMlS report 43-08 contains statistical scheduies covering indcvidtral state 
acovitrr?s ARIMIS repoi? 4 9 5 4  displays forecasts of expected regulated and nonregitlated 
tr1~(i?sli11~t~t usage at the study area level, for the current calendar year and the subsequent t\\\lo 

inictrrciar- years ARMIS report 495-8 is a companion to Report 495-A and drsplays the actual 
~~r,agc. of ~egufated and nonregulated investment at the study area level far the prlor caIek~dc?r ypnr 
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ihe FCC detzrmined that unlimited risk of payments vvas necessary to pruvicfe a 

meaningfcr; financiai incentive to a BOC. 

According to EtlRirne WarnerlXO, Qwest's p~~rporteci jcistificatiar~ for Ci:ipS IS 

that the caps represent the payment level fhar is sufficient to provide Qwest with t t ~ :  

necessary financial incentive to improve its performance. EL1,Time WarrreriXO 

argues the position lacks even common sense. No cap woulrl be necessary i f  \ha 

t ~ p s  are set at the levels necessary to compel Qwest to perform because by 

definition, payments would not exceed that level. If quantificati~ns of penalti@s 

exceed the cap, however, the payment levels obviously were not sbrfficierlt firlarte~nl 

rncentive for Qwest to improve its performance. 

Etlfr'irne WarnerlXO argues that Qwest will be able to incarporate a low 

QPAP c a p  as a cost of doing busii~ess. The total dollars represented by 36 Ijf;.~'Ct.:!l"lb 

of net revenues is less than the profits Qwest generates from intrastate s e ~ ~ c s s  

~rsrder its authorized rate of return in Washington and former rate of return in IJ ta t \  

(which Qwest now exceeds under price cap regulation). Qwest thus C C ~ I J ~ ~  cor~!ff\i.ld 

io provide local exchange service at a profit while making the maximun~ payrr~snts 

under the  QPAP for providing poor service to its compelitors -without wen 

c~nsidering "Lhe piofits Qwest generates from "deregulated" sewices and \~uulfi;S 

genera& from providing interLATA services. 

Uncfer a definitive cap, AT&T contends Qwest can calculate the rset caf-;t ut 

diszrin~ination in order to gain market share. In addition, absolc~te caps senrl ths 

signal that once Qwest's performance deteriorates to a particular level (i,e,, ro;~ct'~~rq 



the absolute cap) then fur-ther deterioration is irrelevant. The whole notion of 

3bsnlute caps is arilithetical to the concept of backsliding or an incentive plan The 

pr'at=ticnl application of absolute caps is that once Qwest's performance decreases to 

a Chronic woefully deficient level. Qwest gets rewarded by no longer having to pay 

;-i:ly f~tiar\cial consequences. 

LVhile AT&T opposes any absolute cap on penalties, a procedural cap for 

"fief 2 penalties may be useful if properly implernent~td. Procedilr-al caps could 

fiatnbiistr a p>reset level at which Qwest could seek regulatory review of the 

t:ar?seqLlences tisat are due. However, the cap would not automatically absolve 

tSwcsl of liability of the consequences that are due. Procedural caps avoid both 

pfoblet~~s of absol~ite caps. They do not provide Qw'est with the opportunity to 

~~.:;rl~~atc. t17e "cast" of retaining share through non-compliance. Likewise, they do not 

i~trsotve Qwest from consequences for unchecked performance deterioration, 

Accordlngiy, ATRT believes that the QPAP Section 12.1 and 12.2 should be 

s;;lr~t.iric$n kr? its entirety and changed to the following: 

There should be no cap on the total payments made by 
Clwest for Tier 1 or Tier 2 penalties in a calendar year. 
However, as to Tier 2 payments, if Qwest payments meet a 
liycrre equivalent to thirty six percent (36 percent) of the 
latest ARMIS Net Returns for (insert state) in a twelve-month 
per-iod? Qvvest shall pay the relevant payments up to the 
prrscedural cap and put the amount in excess of the cap In a 
escrow account earning at least the statutory interest rate for 
(inserl slate), The (insert state commission) shall decide 
wl?ether and to what extent the amount in excess of the 
prrsced(rral cap should be paid in excess of the cap, after a 
p~lblrc hearing commenced for that purpose. In such hearing 
the burden shall be on Qwest by a preponderance of the 
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evidence to prove why damages shall not be paid above thw 
set procedural cap. Pursuant to (insert State Cornnliss~on\ 
Order, Qwest shall then pay any amount in excess of the 
cap, including accrued interest that (insert State 
Commission) deems appropriate. 

AT&T suggests that Qwest has deviated from the "blueprint" plan it cite$ 

(Texas Plan) on numerous occasions to the benefit of Qwest. Including, for ex$~rrlplb~ 

provisions on offset, exclusions, dispute resolution, Tier 2 payments, late payrrtar?h, 

six-month reviews, and audits. With all of these changes to Qwest's s~~t,.rsksr~l;~l 

benefit, it is hardly meritorious for Qwest to proffer tha,t its plan passes muster It:, L.ltt,r 

FCC because other plans have had caps at 36 percent. 

Liberky noted that If'ze FCC considered the entire conterlts of' 2i7e PAPyi kmfora 

it when deciding whether the 35 percent standard was sufficient to cresfe a 

meaningful and significant incentive to other BOCs asking for the same raiiaf aa 

Qwest seeks here. Liberty reached the conclusion that the standard reprussnts ;\it 

appropriate starting point, to be examined again as a\\ of the other prov~sior'rs 

afiecting Qwest's incentive to perform are addressed and determined. 

Much of the debate over a cap on the obligation by Qwest centors an wI-'iar lire$ 

FCC has accepted in other successful 277 applications, Qwest states tftat its pkarr 

mirrors the approved Texas PAP. The FCC explained in the carrtex'r of tha 

Southwestern Bell Telephone Cornpany (SWBI) performance plan that placlr?y at 

r~sk $289 million. or 36 percent of net revenues, was adequate because: 

The performance plans adopted by the 1-ex.as Cosrrmission 
do no! represent the oniy means of ensuring that SWBT 
continues to provide nondiscriminatory service to canrpetiny 



i,z,rrnerr;. In adciitinn to the $289 million at stake under this 
Pin11 as noted above, SWBT faces other consequences if it 
i,tik; to sustsir~ a high level of service to competing carriers, 
rrlt:lui.,jtng; federal enforcement action pursuant to section 
:?7 I irli(61: liquidatect damages under dozens of 
tr~t~rs;r:rrine?ctim agreements; and remeclies associated with 
nfi:i intst. and oiher legal actions." 

5 ~. ,z~si  t j r ~ l r t , t ?  SWBT, proposes ~ t s  PAP as the exc l~~s ive remedy for any 

+,.i l-'-tf.k :x i  I!$ T;~!~;,~;I~IBI?s i~ncjer an interconnection agreement. Preclusion, offsets 

-6.' : ~ l i ~ l l l ~ ~ j ~ S  are discussed in other parts of this conditional statement. 

- 
7 tlii;li 'ci agrees that the 36 percent figure arrived at by Qwest, is in line with 

* ' : r v i  , ' : ~ r ~ i r z 1 z r + > < 5  PAPS and appears to represent a reasonable starting point. The 

.ij.~?~trz ~aiV,, agrees that even though this plan is similar to the other plans, there are 

.f 9 I ~ ~ T * : + ~ C ~ > - ' F I  k~c~ttlu)ee~t? tile plans that n?ust be considered in connection to the 

$ F -  ; - l l ~ ~ i t f l r  i:sg 'That having been said, it must be noted that many of the differences 

:iir:~;j.-e.~i ~ , f i . ~ t t i ~ ~  approved plans (provisions on offset, exclusions, dispute resolution, 

! , r e r  .' prtprllc7frt'-;, Jnt5 payrments, six-month reviews, and audits) were modified to 

, .2t;t: ~ j k t * i l i !  t : ~  l ibertyLs QPAP Report and  included in the QPAP filed by Qwest on 

r,. ~-~.~i~;k>::,r+: t i  ;!I;O'I. "Yhe specific changes related to these differences are discussed 

; ! . i t ,  $5 v~rrei~t at net cntrastate revenue from 19139 represents $306 miilion for 

fz .- r i ~ i i s a  %!,$&:s . + ~ l t t t  iwwa's cap In real terms set at $31 million. Rather than set a 

i .):, i.c::~.:i,di: r43p ?Ire Board will d~rect Qwest to include a fixed dollar amount cap at 



DOCKET NOS. INU-00-2, SPU-00-11 
PAGE 12 

the projected $31 million mark, which is equivalent to Iowa's portion of t h ~  36 prr;.rt:e:rjl 

cap recommended by Liberty, based 017 ARlLllS revenue data from 1999, 

2. Procedural Caps - 

(1) Provisions for Chanqinq the Cap (Report pp, 163-'tS, 
AT&T initial brief pp, 19-20; WCQM initial cornr-frc?tlts pp 
8, 33: ZTEL initial brief p. 19) 

The FCC requires a plan that has potential liability and pruvicias n rnear~r?~\;jfrri 

and significant incentive to comply with the designated performance stantlari,ls 

Qwest witn~tss Cart lnouye indicated that the "purpose of the QPkP is to creatt; 

significant financial risk to insure that Qwest doesn't baickslide on $eivic6: 

perforrnancc!. Creating financial risk does not have to be done by creilling i.~r.rlrrr\rPucl 

financial risli." AT&T, along with Covad, argued that a 44 percent cap was rnors 

appropriate than the 36 percent proposed by Qwest. 

ZTEL contends that when a cap has been reached, it, necessarily rrlrnartfi 

performance has been poor. A cap could function as a reverse incentive to thu 

extent it creates a safe haven after a period of poor performance whera cunt~rli~oll 

poor performance is without immediate financial consequences for Qwt?st 

Like the New Mexico Commission Staff. ZTEL supports what has bokrr r:;ilirrj,l 

a "procedural cap." That is. once a certain level of aggregate payments hns bawri 

made, a proceeding or investigation at the state commission should be irrrti;rtc~-;.rl hi?. 

a res!~lt, Z'TEL proposed in its original comments that a pracedtlral cap GG 1tl:~{lk611 

when payments reach 36 percent of net revenue. Nolably, ZTEL does :?or opgiai::tt ;i 

procedural cap equal to a smaller percentage of net revenue. 



i ~ + ~ - r f ,  FE-,i:iir:tiltf that rxpel.ierice woirlc! tell us much more about whether a 

ppr-opriate. The following are just a few examples 

. r;'-:i :\ilc?tF: i~t.ldrt~orial ir-~formatioii will be provided over time: 

JJ B("rS; pt.srformance baselines will become more established. 

@ l i a : r i  ~ i f t i ~ e  analyses will identify the actual causes of persistent, 
bi:tr!:,i,~ildan*d performance. 

Z ' f i tt iat 1 1 i : : t ~ C - j ~  10 he measured and how those measurements should be 
~i:-~i lc l  will be onriched by growing competition. 

i). T Flia t r t ? i ~ ~ f  i t) local market perletration by competitive local exchange 
carsrpntsies (CLECs) will tell us whether 1999 remains an appropriate 
yclar- tt:, trsa as the foundation for setting total financial exposure. 

i-3;riia,)ni:,~ m y  c.:sn:binal~on of factors such as these could support movement of 

sL"i ?I:. i a~ i : ; : { l ' t l i  I i m t l  !i\ either direction, Liberty recommended the inclusion of the 

+'.R~"i.;i L r i$~3 J ) ~ ? ~ J ~ ~ ~ ~ ~ T I @ I ? ~  prif?ciples in the QPAP: 

A Art rt~cr*eass in the cap of a maximum of 4 percentage 
points at 3ny  one tirne (i.e., first to 40 percent) shall 
t k ~ ~ u r  upan  order by a state commission that it is 
appr'crprrate to do so in cases where performance the 
cap would have been exceeded for any consecutive 
lacr~od al 24 months by that same 4 percent or more, 
provrded that: 

a. the cvmrnission shall determine that the 
preponderance of the evidence shows Qwest 
could have rernained beneath the cap through 
reasonable and prudent efforts, and 

b .  the commission shall have made that 
d@lcrrnination after 

1" having available to it on the record the 
results of root cause analyses, and 
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2. providing an oppotturlity for Qwest tc) he 
heard. 

B. A decrease in the cap of a maximum of 4 perc~rrtage 
points at any one time shall occur upon order by a 
state cornmission that it is appropriate to do so after 
performance for any consecutive penou' of 24 rrannths 
which produces calculations of total payrnenl 
responsibility that is 8 or more perc:entage points (i.e , 
26 percent or less) below the cap arnourlt for that 
period, provided that: 

a. the commission shall detern~ine that \he 
preponderance of the evidence shows the 
performance results underlyirlg those payrrierlt 
cslculations results from an adequate Wwest 
commitment to meeting its responsibilities to 
provide adequate wholesal~t service and ta 
keeping open its local markets, and 

'a, the commission shall have rnade that 
determination after providing all interested 
participants an opportunity to be heard. 

C. The provisions of (A) and (£3) above shall be 
applicable to the next 24-month period conimancirrg 
at the completion of the first, provided that. the 
maximum increase in the cap amount shall be 8 
percentage points; the maximum decrease shall be 6 
points. 

As indicated in the discussion of the previous issue, tile Boarcf faur'lej t h :  l c ~ l r  

cap should be set at a fixed amount of $3lmiilion. The $31 millio11 was tha ElrfiOLJ?it 

calci~lated at risk in Iowa based on Qwest's 1999 ARMlS data, with 3E pmxsnl 

applied and then divided among the states involved in the multi-*state worltsl~oi.r 

collaborative for the QPAP issues. 



A I ~ ;  c!.iarige to a flxed dollar amount cap can be included in the six-month 

- d l  . r b $ l r ? ,  '*if t.ijt3 QPAF3, 'The Hoard finds that it would be appropriate for the fixed dollar 

*ds*::~rir7? t i> be r p v ~ s i l ~ c f  during any review of the QPAP so that the possible obligation 

- - - r : ' t  f l + i  hq ' t  t1-1 1ine based on new information and experience than will be gained 

,ty,?li!a ttlll operatior? of the QPAP. 

7 i !e Roartl directs Qwest to eliminate any references to the Liberty 

- r *  ;it:!!r.ii'rliJecf prnvisions for changing the cap from the Iowa specific Q P k P .  

(2) Foreclosing Recovery for CLEC Harm Occurring Late in 
the Year (Report pp. 19-20) 

f.tbr?ly a-rlsrs considered that when the cap is reached, CLECs who have 

,t'tiia~ly st;lfi?retJ 1"mrr-n are compensated fully while those yet to suffer harm will not 

i : 4 r ' ~ r t~ i~~~r~~42ed  at 311. This result is compietely arbitrary and it could have 

, 8 ~ ~ * ~ ~ i . j s t ~ i ! , r i ~  ~ ( ~ ~ ~ e q ~ ~ e n c e s  for a CLEC that has given up its other rights to 

ci*t~i{xrr?s;ji~urs 11.1  return for electing the QPAP provisions. There is a cornpelling public 

Ifi:t3tiLSt 101 a ~ l j i i r E r ~ ~  t l~a t  compensation does not become a matter of one's place in 

t?:~.  iif~i: .- ~ 3 .  positton, by the way, that is not determined by the CLEC but by the 

i , .~xf?i j r r~iaf \ce that Owest delivers. Therefore, when the cap is reached, each CLEC 

r . ! ; ; ~ ! j  8ti of et?d of the year, be entitled to receive the same percentage of its total 

+ 7;i.;i!a;a!cd Tter I payr!?ents. In order lo preserve the operation of the cap, Liberty 

~r~:,-;if:rr\i..ttr:Bll that a percentage equalization take place as follows: 

'\ ?he arnount by which any month's total paytnents 
exceeded 1112'~ of the annual cap shall be calculated 
and apportioned between Tier 1 and Tier 2 according 
!o the percentage that each bori! of total payments for 
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the year to date. The result of this calculation stlali tre 
known as the "Traclting Account." 

2. The Tier 1 excess shall be debited against the ilext 
ensuing payments due to each CLEC, by applying to 
the year-to-date payments received by each the 
percentage necessary to generate the required tntai -. 
I ler 1 amount. 

3. The Tracking Amount shall be apportioned among 811 
CLECs so as to provide each with payments @qua3 irt 
percentage of its total year to date 'Tier 1 payment 
calculations, 

Liberty recommended that this calculation take place in the first rrimnl'tr that 

payrnents are expected to exceed the annual cap and for each month of that yctinr 

thereafter. Qwest should then recover any debited arno~~nts by radc~cir~g pay~"rli,ultr; 

due from any CLEC for that and any succeeding months, as necessary, 

Having approved a fixed cap, this "equalization approach" sean7s tn bt: a 

reasonable calculation to divide up the remainder of the capped amauiit, Norto e ~ l  Itlrt 

interveners filed comments on Liberty's proposal. 

Qwest accepted Liberty's approach but added clarifying language ta t i -~t!  

equalization technique to ensure all CLECs will receive an equal proportion of: fktn 

payrnents that are due them in years where the annual cap is exceeded. Qvje<;t 

states, bemuse QPAP monthly payments may intermittently fali below or exc;$tlid th& 

monthly cap, the calculations of the balancing account shculd be perfarrned :..isin$) 

year to clate payments and a cumutative monthly cap. Additionally, Qwesb proyt,jd;.ji-. 

i~ app!y equalization in the month when the year to date payment exceeds thi+ 

m o ~ t h i y  cumcllative cap. 



H ;i?iri wri! rdrrpt Ll\serty1s recommendation vvith the Qwest changes lo the 

3 , d---MA-- Qvdest's Mar-ginal Cost of C o m p l i a r ~  (Report pp. 20-21: Qwest 
rriltial brief p. 14; ZTEL reply brief p. 11) 

.:I t;I, ;itatre$ tt.M il the value lo Qwest of maintaiining its monopoly is less 

':i.til (:'$. $s: $rctrcnt;I figusre, then the debate on this point is irrelevant. In that 

a ~ ~ . ; i \ ,  : u -  : ' : r : l t n z  iyi)tlltf be ncr difference to Qwest between a 36 percent 1999 net 

_ I j j  . .*it:\ r r s  : ; l i ~  ar t̂[f r m  cap at all because it would come into compliance well before 

t i ,  ; ; t+r i i . t?~?t  t*ap is reached. As a result, from the standpoint of the public interest, 

;:r~~zriIBjQi:.- ;mfJ tt.iti) industry are no better off with Qwest's proposal than a procedural 

:f, trs%veuor, the ~ t h e r  participants are right and the risk to Qwest o i  

L ' + i i < ~ i : Y ~ r r i ~ ~ t : ~  11% rnrznupoly is greater than 36 percent 1999 net revenues, there is 

to the public interest if Qwest's proposal is accepted. At that 

; - I  ,::! ~,,]$~ZUF,: wrfiifd reach the absolute cap and pay this amount as a "cost of doing 

. .- , .k . .~:c3iax.  " F' t~r i t~er ,  bf:~ause the cap is fixed at 1999 net revenues, the significance 

3; {t. .i!??..'kltflt",dj) ai:tually diminisnes over time in states where Qwest's revenues 

1' C- i.j.r!ii..tttq tr$p~diy 

k,EC:; ci3i171 that a procedural cap is necessaly to prevent it from making an 

continue to provide nonconforming service because it is 

; L: ., 1 , ~ T i ~  9"i~;i;:ititagenu~ They asseri that CZwest would be able to compare the level 

L + - . , + < L > , ~ A  ,j,tL;nrs:rj!s r Lo the ieuel of operat~onat cost that would have to be incc~rred to 
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meet the performance standards and/or the net cost of discrin~irlation tu gz~ in  r~~e+rk& l  

share. 

Qwest responds to these claims by suggesting that such reasoning 1s flnwb5d 

on several levels. First, such a CLEC claim would be valid only if 3G pcrcertt of r w t  

revenues were less than the marginal cost of meeting performance stanclarcis r l r  

than the value of market share gain. CLECs have provided no evidenr;e 10 r;ttow that 

this is i he  case. Without such evidence, the CLEC claim is purely hypothetEt.,;:tl arlcl 

deserves no weight. Second, Qwest argues that such a caiculation car'rnol, h r i  

conlplete evaluation because of non-quantifiable costs such as regulatory risks th;\t 

such noncompliance would pose to Qwest at both state and federal levetlri;, last, t k t ~  

CL..EC claim ignores the cumulative effect of the cap over several years. 'The $306 

million is not a one-time cap, but rather is an annual cap. Therefore, pots~"ltial QPAP 

payments over five years would total $1.5 billion for the nine stales. 

Liberty noted that while there may certainly be theoretical appeal i r ~  tha 

marginal cost agalysis that the NMAS's witness discussed, a number of 

insurmountzrble problems are inherent in applying it. For example, 

Q No participant presented evidence of Qwest's marginal costs 
of compliance, making the equation irnposs~ble to perform 
from this record. 

a Even with such evidence, the calculation would r~tquiru t l ~ e  
expected values of other risks faced by Qwest, such as 
revocation of section 27 1 approval. or parallel enfctrcerner?! 
prcceedings. 

~1 Long-term investments by Qwest would redclce payr'nents for 
a number of years. eliminating the possibility that the 



l.-tti!.?tio[~ co\.~lc) be performed by J simple comparison of a 
:;r!igfe year's costs and reduced QPAP payments. 

Lt?&>r!+; ~ , o [ I c I I ~ c ~ ~ ~  that while the proffered equation had theoretical appeal, it 

- ~ ~ 5 7 : .  ~ r S t i ~ ~ 5 i f ; < ? i ~  ncll il ?ioIufi~tlrl here, because there was no evidence that would enable 

II'EoI.c:DV~?~, it is unlikely that an attempt to gather evidence and to use 

= ., ~ 1 . '  .ifi;ii;-t~i:;ti n~odel would yield particularly reliable results. given the sulsjective 

s.31r,iic of thc? r~ i l~er  applicable risks and the judgments that would be necessary to 

..;tLrai .tsr: :.t ~rt,,r;r?~nt basis) the multi-year benefits that long-term investments would 

7 tm DcrnrcJ agrees with Liberty that the difficulty of Irj ing to set the cap at a 

.:'i~i :It:trrC c;?s! rlljjtlre rnakes it unworkable. The true marginal cap ' 7  Qwest to either 

5 a r i ; ; : ; ~  bkrfjl t i i @  QPhP or to make a business decision on the cost of maintaining its 

r.r::,.fi;q'i".r!y wcxtld 13% diffici~lt, if not impossible, to determine. 

T i ~ i i  Qi~afd f11~is  that this Is not an issue for lowa because it set a fixed dollar 

,aAr)i. tiill1 .;15 R ~ a p  far the lowa QPAP. 

-4 ---- Curitinuincl , . Proprietv of a Cap Based on 1999 Net Revenues 
(Report pp. 21-22; ELlnime WarnerlXO reply brief p.7) 

iil,l( Ttrnit WarnerlXO argues that the QPAP would be \vorthless if Qwest's 

, a n t >  , 11, r.!rrvry,ily w11i-1 illti  performance standards were higher than the paymer;ts for 

?:.~rt-,i::.;nlslrance, Rather, the record evidence den'lonstrates that Qwest's local 

1.:7t *j;ir\pi 3Qrv:ce offerings -- considered in isolation from all other revenue sources - 

, : r r i , i - ?  ~r~r~'l;_itn profitable in Washington and Utah even if Qwest must pay 36 percent 

-<I  x i ; C  z <-),.->{- ,. t., rues in QPAP payments. Although Qwest presented no evidence of 
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the interLATA market share it anticipates capturing, these CL-ECs conknct ahat 

market share would not need to approach the initial 25 percent that Verizorr araS~~uvt.:ef 

in New Work to justify Qwest paying 36 percent of its othel- net revenues as 62F""AP 

payments in order to maintain its local market share. Qwest's proposal to freex~t it.i?? 

net revenue calculation at 1999 (or 2000) ARMIS revenue data levels -.- I .@,, bt;.i%niiil 

Qwest begins to generate revenues from Section 271 interLATA services -,.% for t h g )  t i f i r  

of the QPAP highlights Qwest's ultimate objective accordins to ELI.flin.re VVilrt~fi~fX(:) 

Libel-ty suggested that this argument rests upon the irnplicit prerl-~istx t f ~ ; i P  r i t r i  

intrastate operating revenue will continue to increase despite gl-o\,~tt~ in corrrpatitlr"r1 

for local exchange business. Liberty found this premise lo be quite sper,ui;!tiv6?. Ail 

oiher things being equal, the effects of access line growth wo~ild have tw sxcaacl 

those that result frorii loss of market share to CLECs. Moreover, it is rrot at all O I $ ~ ~ ! ' I F  

that all other things will remain equal. Liberty noted that nany examples 

demonstrate the uncertainty: 

i~ Local-exchange business retention strategies rnay produce 
broadly-based price concessi~ns that lower per-access line 
net revenues. 

'a if there is cross-subsidization in certain elements of local.. 
exchange service, current tariff prices that contairl a 
premic~m above costs may not remain sustainable as 
competition increases. 

13 Financial, accounting, and operational restructurir?g of 
interstate versus intrastate services, which are by 1-10 means 
unlikely in the fluid tnarketplace and regulatory environn~ents 
now existing, may alter materially how intrastate return is 
calculated and how r n ~ ~ c h  it ends up being in the future 



t r i~ef l~  i.ugges.ted that on the whole, it appeared preferable to rely upon the 

!I.;-: d:-ft,.~r ar'oi:)r~tifs that the QPAP provides, as opposed to raking a ratcheting risk of 

:;i?i.,rv~w~i ilrrec;trnn aficl uriknowable magnitude. 

'I't~s Boarrl has determined that for Iowa a cap of $31 million dollars annually, 

i s , ; ~ , ~ f i ,  fr)ltii>Ily QII a percentage of ARMlS revenue, is an appropriate starting point. 

li*iil- ::?,_l+r.rj'jt<~~j 111 t k  previous discussion, invaluable inforrnation and knowledge a b o ~ t  

f2v  : r i o t k ~ t ~ c ~  PA' t l i ~  QPAP will be gained in the early nioriths of the operation of the 

j,:iirr; R:riiiur' than changing the reference year, it would appear to be more 

srg31~t~,~prt;s~rt  I C ~  sir~~lsly revisit the amount and appropriateness of a cap at the time of 

IY z t r  s~!x-nit~r1117 review, when the Board will have the information and experience from 

I t i r-  ;ti.tt:;jl oi'si-ation of the plan to consider in making its determination on a going 

" i i ~ c ?  Bcmrcl directs Qwest to eliminate any language related to the automatic 

.r,i:i~>,!roaani czli tlv)e cap Instead the Board will re-visit the appropriateness of a fixed 

.:,,!i 1: aa1ti3~~r11 c i ~ p ,  as weli as the specific amount of such a cap during the six-month 

f t C ; : ~ ; + ,  <,kt the QPAP, 

3- s ,  --- Likely Payments in Low Volume States (Report p. 22; Qwest 
reply brief p. 15; NMAS initial brief p. 25; Covad initial brief pp. 
23-24) 

%!tlAS r:c?ted "Iiat in con~parison to the nine states average, New Mexico has 

. : i d = -  i: L E I ,  ac:ttvrty Grven the low level of CLEC activity in New Mexico, the QPAP 

i,ii-.;iat;; ,ir !.roltr~t i ias iitile s~gnificance. According to NMAS, for New Mexico, Qwest's 

:.*;.r~:-,+j:'if;zji!riT! that 36 percent of net revenues are at risk is hollow because low 
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CLEC volumes in New Mexico will prevent payments from ever' appraachlng tt~nt 

amount, even if poor performance is widespread. 

Qwest disagreed with the NMAS claims that a cap cannot poss~b!y t?c teact~rx:; 

in Mew Mexico because of alleged low CLEC volumes. Qwest argues the claim t'neks 

any evidence or testimony to support it and appears to be pulled out of the air 

Qwest suggests that low/ CLEC volume does not cause the QPAP ta fa11 shcnt't tuf  

satisfying the public interest. Qwest points out that i t  clannot create volume; ii crrrr 

only respond to orders it receives. 

Liberty de!ermined that the NMAS argument, assuming ~ t s  underlying facttiai 

basis is sound. does not bear directly on the sufficiency of the cap, I f  Isw C1.EC 

order volumes comprise the reason that the cap would not be reached, ther~ ?:i f l f g l ~ ~ r  

hard cap or a procedural cap would likewise be unresponsive to such a cnncarrr, 

Those highel- triggers would not be met either. In the circumstances post~,.rlalfrd, ll!d$ 

issues become whether the PAP will: (a) adequately compensate CLECs wil;h Ir2w 

order \/olurnes, and (b) induce Qwest not to provide substandard service in a %tats 

with low overall order volumes. The QPAP does contain a provision for r.iir!\lrr~urrr 

payments, which will be discussed later in this conditional statement. 

Liberty concluded that such a provision for tninimurn payinants is ttts birur;t 

way to address the IUMAS concern that low order volumes might diluto the 

compensatory and incentive goals of the QPAP. 

AIZhough the Board agrees w~th Liberty that the NMAS that small state% \ i y ~ t i l  

little CLEC activity will suffer poor performance while still not reaching the crafs is not 
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.::rrrtr.lJi; relsteci Iw the sufficiency of 'the cap, and that a higher cap would d~ nothing 

i;fr.:-tr:lr iVew tb?ex~co's low CLEC order volume premise, this is nat an issue that was 

t;i;~~,rgl-it !fa Iowa, "The Board does agree that a change in the cap would not address 

i ! :~  r:l.rrtc:erns of rnini~[?um payments where there are low CLEC order volumes. 

6 -- Deductibility of Pav~nents (Report p. 20; Qwest reply brief p. 4: 
WCOM initial brief p, 4) 

L"hrCOT4 argues that if the payments under the QPAP are tax-deductible, 

t 3tgw~t ' )? ;  sxposure is borne by other taxpayers and not f ~ ~ l l y  realized by Qwest. 

r j  +rtqii i?vt r -- - tltges each state commission or board to properly characterize these 

(:;iyr.!ierl!s as penalties and to determine if the payments are tax deductible as proper 

i.f~~t~l,?!,lr!g E!xpEfr;ses of Qwest. Further, WCOM asks that a determination be made as 

( I :  ttx'* ~ t j f l / c ; i e r ~ ~ y  oi the amounts under that scenario. 

Oivest points out that the WCOM proposal that QPAP payments be defined as 

!it.-ii;i"rrre:; is tniei-rded to heighten the financial impact of these payments Dn Qwest. 

ifi.%i.it.ret (IPAP payments are tax deductible to Qwest is a matter properly 

,:ti.cf:rrr?!r.red by lnterrlal Revenue Service (IRS) code, not state commissions. 

t. .(rirst:rrllo;e, the flip side of the WCOM proposal would be a likely windfall to CLECs. 

I CPAP payrnents would not be taxable income to CLECs. 

trberty considered it safe to presume that the prior plans considered by the 

i- I-:(:: zviC.ce als(;5 conceived in the shadow of our ever-watchful federal government 

s i ' ~ i : l i ~ l \ j l S  and saw rro reason unique to Qwest that would justify a tax-netting factor 

!:;'?@., . , i,i!;~r!y expressed confidence that "what the thing is, as opposed to what those 
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interested in the result call it, is the more material fact bearing on the qutxitior~ or 

tax3 bifity ."6 

The Board agrees with Liberty that it is not necessary for there tn be t l  

declaration by the participants involved or for the Board to characterize the tz lx  

iniplicaiions of these payments. This issue will be analyzed by and a cleterrnir~akrorr 

made on the issue by the IRS. 

The Board agrees with Liberty's position that the IRS more appropriately 

determines tax ir-nplications. 

B. klaqnitude of QPAP Pavo~tt Lev& (Report pp, 22-.2$; Qwest rnltisl 
brief pp. 7-9; AT&T initial brief pp. 22-23; Covad initial brief pp,  11 -'12! 

Qwest presented an analysis of the payments that the QPAP ~vsulrrl haws:) 

produced for the months of February through May 2001, on the basis of the 

assirmption that the QPAP had been in effect for at least six rnonttrs prior Is t11;;it 

Febiuary. Qwest corrsidered these payment levels to be very substantial ir.1 I~yfrt nt 

tile fact that Qwest measured its overall performance level under the applicatlls 

performance measures at 92 percent during this period. A pr~ncipal prfi~niw 

underlying Qwest's belief in the utility of this analysis is that the prices that CXECi;; 

pay reflect a relevant measure of the value of the services that they receive for 

paying those prices. This premise takes the view that the price af gocnds or sBrVlr,b:!:~ 

in a free economy is a persuasive measure of their value. 

5 Report, p. 20. 



C w ~ s t  also presented analyses of the comb~ned Tier 1 and Tier 2 payments it 

t,4*;:~i~iic:2 t~aue made for the 2001 months of February through May for unbundled loops 

;rrriZ csi;~rdtr'~aaed cuts. According to Qwest, the analysis showed that its QPAP 

: : ; s . i t i ~ i ~ r i t l ;  for those measures would have exceeded the total revenue it would have 

i r t i  r:lr~d to! t t ' l e a  Services nieasured by them. 

r-. i.,;%vcjst addit~onally addressed the "significance" of payments for individual 

-.. :, .tstet;;ss; wt\ere i t  failed to meet the standards for which the QPAP requlres 

: Owest urged that the individual payments were significant in their own 

! ; : f ;~ f ~ ~ 1 1  ~ j i l g ~ _ ! ~ : ~ t e ~ i  i t  IS also necessary to recognize that the same order or activity 

; r::rii:j jlrt;iciuce rnultiple payments. Thus, even if there were concerns that the 

:.*ivtrrcirrt set f ~ r  an ~r~diviclual measure was insufficient to compensate a CLEC for 

-i.'trti*riqCS the PI-nvision of multiple paymelit opportunities for the same activity or 

i-iriscly re1;lted activities would mitigate any insufficiency. 

Ci-fRT ot~ce again argued the inadequacy of the payment structure, notirtg that 

\h:uf!sli v~oulci stiil have been paying substantial amounts even after escalation of 

;r,iy~:lr~tsLr:; for SIX months provides evidence of the inadequacy. AT&T also argued 

tlt,:i itic O&icst arialysis of sample payouts for the Febrclary and March 2001 period 

;i;,t:, t;ai Iril!>qr~d!cat~ve of payments that would have been made. Arguably, the 

t 4 ; :~ i~ ! ; l l \ i l i 19 i~  shotiid have assumed that the QPAP began in February, which would 

:'P,, , iss iltirxinated the accelerated payments and reduced the sample payouts by over 

T' : t i  AT&T asserts that the total paymerit amounts calculated by Qwest were 

j:;rr::\ ikcllr:rj :;ompared with its third-quarter projected total revenue. 
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Covad argued that the baseline penalty amount neither conlpensatcs n Ct$:[,': 

for the financial ramifications of poor wholesale performance, including cuslotlltx 

loss, nor for long-term harm to company reputation and business goadwill. Eqkrallp 

significant to Covad is the negative impact on its relatior~ship with its @rid ~16er 

customer when it tries to explain why the date for the delivery of its digital s~tk)$crlbo;hr 

line (DSL) Iclop must be rescheduled. 

Liberty dismissed ATRT's argument that the presentation ~~secl  esrxlilatsct 

payn~ents beyond the six months called for in the QPAF', noting that the BVIOIOYII:O 

showed that the Qwest analysis accourlted lor escalation, where appropr'lata, itjr D,i 

and including, but not in excess of six months. 

Liberty pointed out that Qwest offered the payout information to stlaw 4!1::11 

costs of noncompliance would be substantial under a fully operaliorral arlcl m~rh.ire,:, 

QPAP. Liberty concluded the calculations were useful, the intent and cl.~~~raf;;tsrirzjit~~~~~ 

were overtly demonstrated, and the application of "mernon/" was ay'sprops'lats to tbl(G 

use that Qwest intended. 

Liberty concluded the payment presentation demonstrated that the ~ ~ ? ~ $ ~ F ~ I I $ \ , I C ~ &  

of payout under the assumptions stated was considerable. Absent a showlr-:g 2;0 ti,+: 

c~nfrar\y by the CLECs, the presentation spoke for itself under its out l in~d 

assclmptions. The Board agrees that no evidence was presented by LI?E? C\"EGt, 

counter Qwest's presentation, and based on the evidence finds the pays t~ t  \0\l'tii2 i~ 

be adequate and appropriate at this time. However, because i t  is so s~)~cui;i ' l~rf t  

the Board does not have the benefit of actual performance and payotit rrtiorrrifit/urr 
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-i-ll: i i : U i r :  QPAP as it is finally approved and operating, the Board will review this 

it;tirI tki l~t i j l  the st~-niortth review, consistent with previous discussions on the 

,~;~;iriz~~ri:ilC?t?i:~s sf revisiting any dollar amount cap 

C Cclrnpensatio~~ for CLEC Damages 

7 .  -. Relevance of Compensation as a QPAP Goal (Report pp. 26- 
28; RT&T post-report comments pp. 10-21; ZTEL initial brief pp. 
27-33; Covad initial brief pp. 74, 16, 23) 

I F E L  strongly disputed the characterizations that the payments provided for in 

r h t -  QPAP are f i~l ly carripensatory. Z-TEL claimed that there are several occasions in 

;~azir:as f~r'or~slni-~s af the QPAP expressly limit payments without any reference to 

i:L fSC, k s a r m ,  ZTEl. cited the following examples: 

w 'i'ha ani~ual cap on payments (and its lack, of specificity as to 
how CLECs would divvy up capped payments, as pointed 
nut by Dr, Griffing and addressed in the Final Report) means 
thal "compensation" paid to CLECs is directly limited by 
Owest's net reverlues - a figure entirely out of the control of 
the CLEC that bears no relationship to the darnage incurred 
by tile CLEC. 

4l Tr~~ncating interval disparities at 100 percent equates an 
average "miss" of two weeks to an average "miss" of two 
riays, 

@ Failing to increase payments after six straight months of 
nnn-compliance fails ta recognize that extended periods of 
non-compliance can severely whither CLEC business plans 
a17d cieptets competitive entrant resources. 

@ The provisions of the plan that permit selective 
ci~scrilnir'iation against a particular low-volurne CLECs that 
c;an resi~lt in no (or very small) payments to that CLEC can 
nip the bud of erttiy and incur untold and uncompensated 
damage upon a new entrant. 
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AT&T listed a number of costs that are difficult to quantify artd ;!pp~i?ss 8;:) 

argue that a compensation factor is needed for some of the harr-i~. AT8'T ci(~;.S'i <:its2 ! f f  

unused ATekT personnel that would have perforn~eb the sen/ica, unused ~cjrtrym;zrst. 

cost, lost marketing costs for personnel, and literature that RT&T could no1 itttlr;;",~ <iiir+ 

to lack of ability to perform services. Additionally, if a customer is afl'e~tecl, R18'1 

argues there are issues of goodwill, which coulcl include a cancellation of SWV~L:~~?:: E f  

the damage to AT8T is significant enough, AT&T argues it could lnsa the c7t1ru,tourr-:rl' 

for collateral services including cabte, wireless (under an affiliated carrlpany wtth 

AT&T's brand name), inter/intraLATA toll, and high-speed cable lnterrist serv!i,:Bs, 

AT&T claims these damages cannot be quantified. P\T&T1s position is that it r':rit',r~ut 

predict the exact cost of certain damages until they occur. 

Liberty reasoned that it is appropriate for the CZPAP to abclresr; ihr3 q t j f ~ s : : t i r . ~ t r  uf 

compensating CLECs for contractual damages and it is appropriate that tha QPAP 

liquidate such damages, given the difficulty in measuring thurn precisely and $~ivuui 

that the QPAP payments approximate such damages. A central feature of this PAP,  

like others before it, is its ability to replace costly and protracted litiyatior'~ arrd litl 

uncertain results with a system that is more appropriate to creating ar?rJ r-iiai~~roiitit~cj 

an efficient and balanced commercial relationship. 

in addition to the goal of influencing Qwest's behavior, another purpose uf :ilk: 

QPAF is to compensate the CLECs for contractual damages, b.iyuidated danz;'rqt;z 

compensation relates to actions where the harm is difficult ta calculate ansf C ~ I L I S ; ~ :  

difficult to assign. Unlike a liquidating commercial contract, the QPAP providtj:, tui 4 
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n-;rt;r?-?ants , . to partrcipants other than the CLECs, in certain situations. AT&T and the 

Ci-ECs ifrgilC this makes the QPAQ analogous to a liquidated damages contract, but 

irat :$ /1q~11dati173 ~o~vnierc ia l  contract. Fuither consideration of the QPAP as a 

iri;lir~i-itatetJ damages contract is discussed later in this conditional statement in the 

i-onlexl of precludir~g other remedies and the offsetting of other rewards. 

'The Buard agrees with Liberty's conclusion that a relevant goal of the QPAP is 

i r ;  i , ~ ~ \ [ ~ l j ) ~ ~ S a t e  the CLECs for contractual damages. However, the Board reserves 

\!I{:: rigtlt to rcvisil the adequacy of the compensation at the six-month review when 

KnZ18itit.3rta? information arrd evidence will be available to make such a determination. 

.-, 
L. Evidence of Harm to CLECs (Report pp. 28-30: Qwest reply 

brief p. 10; AT&V initial brief p. 23; WCOM initial brief pp. 5-61 

WCOM argued that Qwest based its penalty amounts on its estimate of a 

r.,:.f:Gs ioss of profit and the cost of the relevant services the CLEC requested Qwest 

tc) provtcle while it noted that Qwest's lost profit figure was based upon the annual 

kc;\l;;::l of profit for a single analog business line (1 FB) without the inclusion of any lost 

j:rt.;ihl,s !!rat r~aight be derived from that single business line i f  that service was bundied 

:*, i!5u u t k r  s e r v ' i ~ e ~  or  here the CLEC c~istomer had more than one 1 FB. 

A*r&-P contends it is ir-npossible to quantify its intangible losses. asserting its 

f~:rotti:~ie that the QPAP should not be the exclusive remedy for CLECs. According to 

P:\TS'T, Owest witness Inouye's conclusions on "price-outs" did not take into account 

~>i\;- c~sls  QI a n y  intangible losses that a CLEC niiyht incur related to the goodwill of 

: ! $ ,  e ~ i r j - t i ~ ~ ~  c:istc)mers, for example. AT&T notes that witness lnouye admitted there  
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was a iot of analysis that he was unable to do because he did not have access LC-3 tk~: 

data necessary to his analysis. ATRT also raised concern that Qwest's svrc le r~r :~  of 

the robust nature of price-outs was based on the fact that that one "niiss" \i~~sulcl 

invoke ! ~ p  to ten performance indicator definition (PID) measures. RT&T ~vttns~:; 

Finnegan indicated that the mathematical chance of that occurring is extremely lsw, 

approximately one in 96 billion. 

AT&T argued that because the nature of CLEC da~mages are far rrlortl tharl \ h ~  

price that CLECs pay Qwest for wholesale services, Qwesl's price-arts 

a substantial a~nount of memory (escalating payments), and because or' str~rctural 

iss~ies (exclusions, caps), there are numerous barriers to CLEC recovery. QWQBI'Y 

price-out conclusions should carry little weight. 

Qwest responded that there is no justification for payment to a CLEC i,~f~ir;,nis 

those payments are compensation. Whether payments 'to CLECs are sufficrentiy 

compiensatory is a matter that price-outs naturally bear upon. Only Clwe$t, prc)vrr:lt;~i,l 

explanatory evidence of hypothetical price-outs. Eve~y  CLEC partrcipativtg in thIii 

proceeding had access to data to price out their own perforrnarlce results rsc t!1!7 

perfor;nance results of other consenting CLECs, 

Covacl claims that Tier I payments do not provide full cumrpensatiori Covacl':. 

on\y support is a recitation of alleged costs incurred by Covad and damage t r ~  

Cuvad's reputation. At no time has Covad brought forth a sirr\ple accountrr:~ c.11 ,r$ 

costs, real or intangible. and con7pared them to estimated payments urtc-f~~r 'ihs 
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i 2 P A P  VVilhoui doing so, Covad has absolutely no way of demonslrzting wheihe: its 

cAc:or~z,--ix~ cost:: are greater or less than QPAP payments. 

Covad and E1,ITTinie WarnerIXO claim some missed orders receive no 

i;L:t.nger?ssiiioi~ under the QPAP. This argumenl is spurious. It apparently refers. to 

!he far:! that the QPAP does not calculate payments on misses that fall within the 

t;i$rlcS~n?ark standard. In other words, if the benchmark is 90 percent and the CLEC: 

rei;et'i/es 90 percent performance, payments are not calculated on the 10 percent 

ilrfferenc,e between 100 percent and 90 percent, because at 90 percent, Qwest is 

;:@t?tTieci to have met the proxy for parity. Covad and ELlrrime WarneriXC argue that 

ct:~mi:~ensatton should be made for the 10 percent that exceeds the parity threshold: 

rril oti2\er wards, compensation for service that would e x ~ e e d  that which Qwest 

r;iiav~des to itself, This argument ignores that the purpose of the OPAP Is to ensure 

against differences between the levels of service Qwest provides lo CLECs versirs 

h e  ievluls or" service it provides itself, This concept has also beerr referred to as the 

"100 percent factor" or the "one free miss." 

CLEC:s and the NMAS claim Tier 2 payments are not high enough to provide 

~nr;ei?tive to Clwest to meet performance standards. None of these participants. 

tluw.uver, provided any reasoned demonstration that the overall level of payments -- 

~tle ccorr?bination of Tier I and Tier 2 -- is an insufficient financial incentive. A claim 

'i!:i:~: payment levels are insufficient incentive requires identification of the level that is 

%ijfilc!~+nt, as well as evidence that would support that level before the Board can 

cisf~sicfer some other level. 
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Liberty found Qwest's analysis to be largely based not on its own knowletd::~s: 

but upon what another participa~t had said about CLEC profits and gave it ~ r ~ i y  

marginal weight in its analysis. In its complete absence. Liberty woirld haye 

cc7r1cluded that the suitability of the QPAP payment le\/els as an approxirnatrarl of 

CLEC damages was sufficient. Thus, Liberty noted the CLEC criticrsrt~s \/tiotrlt.S f ~ t v f i r  

made little difference in its analysis even had the argument beer1 better dc?veloyred 

Liberty noted that its conclusion might have been different had CLECs ~hosorr tQ 

present their own quantification of lost profit and other harm for c,omp;rrrson ta the;. 

QPAP payments, indicating the record clearly would have benefited from CtEC 

presentations of a structured and comprehensive attempt to measure thwr hr\rrr\ 

IJniformIy, however, the CLECs chose not to do so. Liberty also noted that ;try 

CLEC who determined the QPAP payments to be insufficient, retained the 

opporturiity to choose not to elect them. 

The Board agrees with Liberty that determination of the suitability sl' QPAP 

payment levels, as an approximation of CLEC damages, would have beneiitocl try s 

presentation by the CLECs of actual harm. -the Board will endorse Libar'ty's 

conclusion that the QPAP payments appear to represent a reasonable approxirr~;if:r:lri 

cf the harm that CLECs suffer, absent evidence to the contrary, 

3. Precl~~sion of Other CLEC Remedies (Report pp. 30-32, T;Xtvrrw~';t 
initial brief pp. 66, 69; AT&T reply brief p. 9) 

According to AT&T, it should not have to waive any ather cuntfact~tal r'@f~'i&:ly 

to provide Qwest with the incentive to perform under the QPAP, and sr-lggesrtsd 



i.'.; EC::, $ , h ~ ~ r l d  be allowed to seek a contractual remedy that flows from an alleged 

f,rtlwret !o p3rforn; in an area specifically measured and regulated by the PAP once it 

aii'ztleruvant d i sp~~ te  resolution. Additionally the CLEC must establish to the 

::lw4iatoriarbiter that the CLEC can prove a reasonable theory of damages for the 

::r:fici~!nt ~?~rfor inance at issue and evidence of real world economic harm that, as 

: f i i \ j a ! t~~~ i  over ti'le last six months, establishes that the actual penalties collected for 

cji':Ttcic:n! pcflorrnancc in the relevant area do not redress the extent of the 

r ftYi'f?pattlwe harm. 'rtlis is an equitable solution, as it would allow CLEC recovery 

v~ftlie jitutecltng against frivolous andtor excessive lawsuits. 

Like traditional liquidated damages provisions, the QPAP establishes in 

iizfknt"lce payrtients that constitute appropriate corripensation for damages due to 

;Awest's t~nnconformance. Qwest argues that this payment structure satisfies the 

iYf2C's express requirement that a performance assurance plan contain, a self- 

+uitc:iitrr.jg mechanism that does not leave the door open unreasonably to litigatiorr 

ar:ci aj~p~r?~?I. CLECs that opt into the QPAP therefore will receive payments frona 

iliwast for not~~onformance with the QPAP metrics without ever having to claim, 

ts i f~ve, i)r IIICUI' any harm. 

As with rnany contractual promises for liquidated damages, this remedy is 

3i:si~j1'1ed to be the only remedy under rules, orders, or other contracts, including 

:i~it:rcanneciim agreements, arising from the same or analogous wholesale 

;~crfor'rrvir~ce. This 1s nothing more than the logical irrlplication that courts have 

Ir;:iririronally recognized of any liquidated damages provision. The intent of fixing an 
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indisputab!e amount for damages would be completely frust 

entitled simply to use the liquidated damages provision as a floo 

a more favorable amount. 

Qwest's reply brief reflected a general cornmitrnent not t 

contractual actions. Qwest cited the last sentence of QPAP 

provides that the application of the assessments and  damages 

intended to foreclose other non-contractual legal and no 

claims and remedies that may be available to a CLEC. 

Liberty determined that when considered alone, this sr? 

protection that is comparable to that set forth in the Texas pl 

Special Master's Report. However, Section 13.6 contains langu 

construed as contradictory: 

To elect the PAP, CLEC must adopt the PAP in its 
entirety, in its interconnection agreement with Uwest in 
lieu of other alternative standards or relief, !I-\ no event is 
CLEC entitled to remedies under both the PAP and under 
rules, orders, or other contracts, including interconnection 
agreements, arising from the same or analogous 
wholesale performance. Where alternative remedies for 
Qwest's wholesale performance are available under rules, 
orders, or other contracts, including interconnection 
agreements, CLEC will be limited to either the PAP 
remedies or the remedies available under rtrles, orders, or 
other contracts and CLEC's choice of remedies shall he 
specified in its interconnection agreement. 

IJltimately the CLECs should have the ability to recover for 

forms of remedies, whatever the action brought to secure thern. 

Liberty found a need to make sure that from any such recovery 
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>,ii:'itr;?cI clar~iage~ atnot.lnt, for which the QPAP provides. Liberty recommended 

r,l!.iyu;t!q@ ~l'roufd be added to accomplish the following: 

a Prohibits all causes of action based on contractc~al theories of liability, 

C)  Prohibits the recovery of amounts related to the harm compensable 
urlder contractual theories of liability under non-contractual causes of 
action that also permit the recovery of damages recoverable under 
contractual theories of liability. 

e Allow for the recovery under noncontract~~al theories of liability those 
portions of damages allowed by the applicable theory that are not 
I-ecoverable under contractual theories of liability. 

To make the QPAP conform to these principles, Liberty recommended that all 

trltd' i l \ . l ~ Z ~ d  porttans of Section 13.6, following the phrase "in its interconnection 

,tcjrc@i~ef~t wrt4 Qwest" be stricken and replaced with a simple provision requiring a 

<;LEG lo elect either: (a) the remedies otherwise available at law, or (b) those 

,juaitahle under the QPAP and other remedies as limited by the QPAP. 

Oacst. filed the following changes to Section 13.6 to comply with Liberty's 

'1 3.6 This PAP contains a comprehensive set of 
performance rneas~irements, statistical methodologies, 
and payment rnechanisms that are designed to function 
together, and only together, as an integrated whole. To 
elect the PAP, CLEC must adopt the PAP in its entirety, in 
its interconnection agreement with Qwest. By electing 
remedies under the PAP, CLEC waives any causes of 
action based on a contractual theor\/ of liability, and any 
righi of recoverj under any other theory of liability 
(including bcrt not limited to a regulatory rule or order) to 
the extent such recovery is related to harrrf cornpensable 
under  a contractual theory of liability (even though it is 
sought through a noncontractual claim, theory. or cause of 
action). When CL.EC elects the PAP, the PAP shall 
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replace any other service standards andlor accompanying 
liquidated damages contained in the contract for the same 
underlying activity or omission. 

This language ccmpor'ts with the overall intent to make the QPAP an f1:3Fffc;1af..it 

way to quickly resolve issues that are contractual in nature between the part t~lpnnts  

Dispute Resolution is available to the participants on issues that are corltsstecf 

pursuant to section 18.0 of the QPAP or section 5.18 of the statemerlt of ger~e!rally 

avaitablc terms (SGAT). 

The Board should adopt the recommendation of Liberty and accept: the; 

language proposed by Qwest shown above. 

4. Irtdemnitv for CLEC Pavrnents Under State Ser~c~J&~j{j!!&y.~ 
Standards (Report p. 33; AT&T initial brief p. 18; ELl/l'irarra -- 
Warner/XO initial brief p. 1 I) 

AT&T indicated in its comments, there is no provision requiring Qwe%t 'Ica 

remimerate CLECs For fines and penalties irnposed by a governmental agsrlcy W S I ~ Y F I  

the CLEC because of Qwestls wholesale service quality failure fails to ~ ~ r r ' ~ p l y  witt I 

state or federa! service quality rules. 

According to ELlfrime Warner/XO, Qwest claims that the QPAP prectiir;Sal:, . r i+y  

such indemnity because t he  QPAP provides the exclusive remedies "ar~sing irorri ir ih': 

same or analogous whotesale performance." Qwest, however, produced no 

evidence to dc>.rnonstrate that the paymerit levels in the QPAP account for any C1,EII: 

obligations to pay retail service quality penalties or. credits to their end crser 

customers. To the contrary, such penalties or credits easily could oxceed t ! ~  iflF"3Af14 

paymerlt levels, pariicillarly for- credits based on retail charges for multipte sswicc.=s 
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ctndirsr customers provisioned over a high capacity circuit or via collocation, This 

rssi.le provides yet another illustration of the unreasonal~leness of Qwest's proposal 

~L'I  rl~akt;" the QPAP the excl~lsive remedy for any and all violations of its legal 

Fui-lher. ELlrTime WarnerlXO claim that Qwest contends that indemnification 

rtrtclc-r Ihese circumstances "would be administratively ~inworkable and like!; lead to 

iiti:~attor?, in contravention of one of the FCC's principal goals - certainly in 

lir~[zllt;atrorl." ?he Joint CLECs agree that indemnification may not be self-~xecuting 

i~llcrf that disputes may arise, which is why this form of indemnification, like other forms 

of r:3cfemnificatisn, should be governed by a separate provision of t h ~  SGA il or 

irrt~!r~::<:~~~nectlon agreement. The issue should only arise in the context of ttle 

{l:;or~irn~ssian's evaluation of the QPAP to the extent necessary to ensure that the 

ClPAP dcllss not preclude such indemnification. 

Liberty noted that the merits of requiring such indemnification were f ~ ~ ~ l y  

ircfrirossed in prior- worltshops. AT&T's reasons for supporting such indemnification 

Ilirre ;ire not materially different from those it advanced in earlier workshops, There 

I L L  scrfr'lcienl justification for precluding such indemnity in the QPAI3, as it was 

prei;l~ided elsewhere in the SGAT, 

The Board concurs in Liberty's conclusion that the issue of indemnification 

w;ts i~lready covered in Section 5.9 Indemnity of the SGAT. 

5. -- Offset Provision (Section 13.7) (Report pp. 34-36; Qwesi initial 
brief pp. 68-69; AT&T initial brief pp. 4-5; Covad initiaf brief p. 29: 
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WCOM initial brief p. 18; ELi/'rime WarnerlXO inltial brief pp 23,  
24; ELlRirne WarnertXO reply brief p, ? 1) 

QPAP Section 13.7 states: 

If for any reason Qwest is obligated by any court or 
regulatory authority of competent jurisdiction to pay to any 
CLEC that agrees to this QPAP compensatory damages 
based on the same or analogous wholesale performance 
covered by this PAP, Qwest may reduce such award by the 
amount of any payments made or due to such CLEC ilnder 
this PAP, or rnay reduce the amount of paynrents rnacle 
or due to such CLEC under this PAP by the amount of any 
such award, such that Qwest's total liability shall be limited 
to the greater of the amount of such award or the amour11 of 
any payments made or due to such CLEC under this QPAP, 
By adopting this QPAP, CLEC consents to such offset. 

AT&T has argued that Qwest's apparent intent is to allow offsets aggkinat 

compensatory awards for the same activity for which paymenits were rnacjo sr are 

owed under the QPAP, without consultation with the CLECs or any relevant 

commission. Throughout the history of the common law, the finder of fact tn a luclict~li 

setting deterrnines and contemplates what is to be offset, not the non-perfr~rmir'tg 

participant in a contract dispute. AT&T s~iggests that this is a clear exarnple 

Q~vftst deviating frorn the Texas Plan in an attempt to protect itself from prryiryj 

possible appropi iate remedies. 

According to Qwest, any non-contractual remedies would be subject tsi tTlu 

offset provision of the QPAP. Thus, if a CLEC were to obtain both a OPAP awiird 

and an alternative nun-QPAP award for- the "same or analogous wholesafe 

performance," section 13.7 would entitle Qwest to offset the awards in eikher ut tsvts 

truziys, but riot both. First, Qwest may reduce such an award by liqtjidated arnociirtg, 
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atfeady pad or due under the QPAP. Second, Qwest m~ay reduce liquidated 

jt.'yrr;i.~-lts made or dire under the QPAP by the amount of the compensatory portion 

of oily such award. This second alternative is included because Qwest recognizes 

til~kl a court or other body making an award may not permit that award to be offset by 

t9o anm~~ f -~ t  of prior payments under the QPAP. The intent of these two offset options 

r 5 +  li:~ il~"nit Qwest's total liability to the greater of the amount of the non-QPAP award or 

the B I - I I C ) L . I ~ ~  of liquidated payments made or due under the PAP. Such offset 

;~r.t:,vlsians are well established under the law of damages. Pis with the election of 

"irqt,iidated clamages under the QPAP, the offset ensures that a CLEC does not 

rccelwc rnultiple recavery windfalls for the same underlying conduct. 

Although WCOM agrees that CLECs should not be entitled to dorlble recavery 

fcsr the same conduct by Qwest, it argues that Qwest's plan proposes no recovery for 

an i~ l~gous  activily, which is too broad and will result in rnany dispwtes over what 

i::olrstitnfes "analogous" activity. WCOM suggests that the reference to analogous 

ziclrirtty si~ould he deleted because it is ambiguous, undefined, and will inhibit the 

s~;_ilr-exscrsting nature of the QPAP, 

ELITTirne WarnerlXO argues that if Qwest is entitled to an offset, the 

Cor-.lin>rssion, FCC, court, or arbitrator making the award should make that 

c!c~*lt+:::r'tnrnalion, not Qwest, Any offset, mol-eover, would be appropriate only i f  the 

CJILiAP paynwnts have compensated the CLEC for the same, not "analogous" 

j;~r-iorrrtar7ee - again, a question of fact for the Commission, FCC, court, or arbitrator. 

k t  l f l ' 1 1 - n ~  WarrierlXO urge that this section be removed from the QPAP or 
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substantially revised to provide that Qwest may request that any award of 

compensation for the same wholesale service covered by the QPAP be s~.~hj~!zt t:;l ;t:-) 

offset by QPAP payments, but that any such offset must be ordered by the e n f ~ t y  

malting the award to be offset. 

Liberty indicated that nothing in Qwest's proposed language gives ~t I ~ I E  rif,ltrf 

to make a nonreviewable decision about whether an offs'et is allowabia. 'Tlrs rs:;cr~a 1.; 

more accurately described as one of determining where any dispute abrsiit wrti 

be resolved. Liberty concluded that the QPAP dispute resolution provisiorls ?vl'to~~li.j 

give adequate ~pportunity to challenge a decision by Qwest to reduce its QFVr"' 

payments under the offset language, while adequate interest provisions w0ulr.1 

address any time-value-of-money issues associated with delays in payments \ ru f~ i l+~  

disputes yet resolved. 

Liberty found that Qwest's proposed language was confusing, both in its ~ ~ s i :  ol 

ihe terms "analogous" and "performance." Double recovely is only an issirs wkrcira rtrr"? 

conduct that gives rise to it is the sarne; the use of the term "analoyn~.ls" ir~krcrslucr~s 

vagueness and uncertainty. For example. an activity cc7n be entirely distinct, bcrt, fsrr 

some purposes, analogous. 

If the activity is distinct, it may well produce separate harm or ciarnagc, il,t:>rr3ri? rsr 

which should not be prec~uded.~ There should be consistency between tha! li;lr~yt~zyo 

allowing other damages and the language addressing offsets. Liberty recomrrikjnrioil 

that changing the phrase "same or analogous wholesale performance" to ":iarl\ii 



.!fadftrlyirsg activity or orr~ission for \~h i ch  Tier I assessments are made under this 

QPfiP" i=[(ould solve the problem. 

I-iberty also noted one other technical problem wi1.h the Qwest language that 

i+!.ir~rrkt be add~.essed. The same performance might produce liability for: (a) CLEC 

!~si,.:it)ess loss and incentives for Qwest to perform, and (b) physical damage to 

prq'jarly or personal injury. The QPAP has nothing to do with compensation for 

isl,t;js;~cal property darnage or personal injury, but other SGAT provisions recommended 

(1; 311 earlier report frorn these workshops do. In order to preserve the effect of those 

YYsII~:~~s,, QPAP Section 13.7 should contain a provision stating: 

Nothing in this QPAP shall be read as permitting an offset 
related to Qwest payments related to CLEC or third-party 
physical damage to property or personal injury. 

li"t?e Board agrees with Liberty's recommendation related to the offset issue. Section 

Y .j 7 s h o ~ ~ l d  be modified to include the language shown above. 

"Tie Board endorses Liberty's recommendation and adopts the language of 

:iec!isn 13.7 as filed by Qwest on November 6. 2001, which included this addition. 

8. Exclusions (Section 13.3) 

@ Excludinq Qwest Payment Responsibilities in the Case of 
CLEC Bad Fa@ (Report pp. 38-39; Qwest initial brief p. 
75; AT&T initial brief p. 6; Cavad initial brief pp. 30-33; 
ELliTirne WarnerIXO initial brief pp. 13, 22) 

RT&T wants to strike the exclusion for bad-faith CLEC acts or omissions on 

rr:cri qrc;i~,rnds lhal il was ambiguous. Pursuant to QPAP Section 13.3, Qwest will not 

SC~E? i C; 3 &clusion of Other CLEC Remedies. 
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affard remedies to the CLEC "for an act or omission by a CLEC that is corrtre~ry to 

any of its obligations under its interconnection agreement with Uwest, or under tho 

Act or state law." The section continues that Qwest would exclude CLEC pnyrrlcrlls if 

acts or omissions by CLECs were in "bad faith" which includes actions such rrs 

"failure to provide timely forecasts." Qwest c o ~ ~ l d  also withhold paynlent for 

"problems associated with third party systems or equipment, whicli could not t?rrv~ 

been avoided by Qwest in the exercise of reasonable diligence., ." Qwest witrtc~as 

lnocrye indicated that he could not think of a situation that did not involve a Phisd-p;lr1t\i 

wertdor-, However, when presenting this section, Qwest witness lnouye implieti ti ' l irl 

the CtECs should not worry about any of these exceptions because SWRT has 

invoked tne exclusion in Texas only once. 

According to ELl/Time WarnerIXO, all agreements are subject to tha cl t~ly of 

both participants to operate in good faith and an express condition on Q&@st's 

payment obligations that the CLEC operate in good faith is unr?ecessary. Tt~iz; 

provision is particularly problematic in its use of terms like "dumping" as arr indi~sxtittrr 

of CLEC bad faith, which are undefined and not subject to objective deterrnin;~!lr',u?, 

Qwest argued that this provision is necessary to shield Qwest from ;~iluui$~ 

that have the foreseeable effect of causing Qwest to miss a perfor;narrce st;rndnrd- 

Qwest argued that Section 13.3(2) of the QPAP properly shields Qwest fturn T I ~ F  7 

and Tier 2 payments when the nonconformance results from a situation th;'~.*rl 1% 

beyond its control: an act or omission by a CLEC that is contrary to its nbligat~orr"l 07 

an act of bad faith, For example, QwesZ would not be required to make payn'tertts tf iir 



CXEC were to "d~lmp" orders or applications at or near the end of a business day or 

rr: "i:nreasnnably large batches." These terms would be interpreted on a case-by- 

~ 3 . w  L L ~ S I S ,  in light of the factual circumstances. As a general matter, however, they 

intencfec-l to refer to situations in which a CLEC submits orders or applications in 

largi:' quantities that has the foreseeable effect of causing Qwest to miss a 

i+~erf~rr.natiee standard or where CLEC had the ability to submit the orders over 

rrrt.iit~ple days or through project management. 

Similarly, Section 13.3(2) provides that if a CLEC "fail[s] to provide titnely 

forecasts to Qi~est,"  Qwest will be excused from its Tier I and Tier 2 payments if the 

"i~recasts "are required to reasonably provide services or facilities." Qwest does not 

i;-;i>ntei~d, hawever, that any failure to provide timely forecasts \would be deemed an 

i?rt of bad faith ---just those that are so required. 

Liberty noted that now that Qwest has described its intent in designing the 

OPAP section in question, we are forewarned about how Qwest may intend to apply it. 

brber-ty suggested that we should be wary of the fact that our failure to respond to such 

$1 ftlrcseeable application could be construed as an acceptance of a particular 

soi.~stniction of the words that the provision uses. 

t.iberly recommended that the proposed language of El-lfl'ime VVarneriXO be 

adapt~d as follows: 

Notwithstanding any other provision of this QPAP, it shall not 
excuse performance that Qwest c o ~ ~ l d  reasonably have been 
expected to deliver assuming that it had designed. 
irnpternented, staffed, provisioned, and otherwise provided 
for resources reasonably required to meet foreseeable 
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volurnes and patterns of demands upon its resources 1:)y 
CLECs. 

Liberty concluded that the insertion of this provision as a new suhsecirtjr~ 

Taliowing QPAP Section 13.3 is appropriate to assure that there is not a m@tt-!~~+rl 

dilution of the operation of the QPAP as a meaningful and significant inceritlvc tn 

Qwesr, 

The Board a g r e s  with Liberty's assessment  of the  Sectjon 1 3  lirr;itat>c>r)?; 

COI-G~P~S such as good faith between participants to a  contract, t t l ~ ~ ~ g h  pr@~t~t f l@f; l  

are not huri by a listing in a contract of actions what would constitute a bat! f;rilh 

action. !f listing of bad faith actions for CLECs is appropriate, then the Boara a l w  

agrees with L.iberty that including the language that notes a reasonabfc expel;st.lr~i~m 

of Qwest abilities to handle "foreseeab!e volumes and patterns of dcrnanbs," QwKI":~ 

has included the language in the current QPAP. 

Tfie Board endorses the recommended inclusion of the lang~lage propu5c:el kt) r  

Etirr ime WarnerIXO. 

a - Differinq SGAT and QPAP Force Maieure Provisions (Raper1 pp 36, 
39; AT&T initial brief p. 6; WCOM initial brief p. '16; ELIiTime 
WarneriXO reply brief p. 14) 

ELIITime WarnerlXO argues that Qwest fails to justify the langi~ays, i f  {tot ll"lf: 

substance, of the exclusions in QPAP Section 13.3. Qwest clairns that the f u r ~ v :  

rnajeur'e clause "comports with similar, standard clauses in commercial agraar,rt~!ll[fs'' 

and is included as a stand-alone definition "because the QPAP was rntendsd tra ty? 

self-contained and not to require extensive cross-reference to other prcivisioris sl 
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SGAT," If the clause is "standard," however, there is no need to include two force 

:.najet.~re clacrses in the same interconnection agreement. The QPAP force majeure 

clause, inoreover, rnaterially differs from the force rnajeure clause in SGAT Section 

5 7. Ttie SGAT force rnajeure clause includes "equipment failure" as a farce rnajeure 

even( and provides that delays caused by third parties will always be considered 

fortx majei~rs events - Qwest agreed to change both of these provisions in SCAT 

Sac1ior.l 5,7 during the general terms and conditions work;shops. Qwest provided no 

explanation, much less justificatio~i, for departing from that agreement when drafting 

tf-re QPRP or for incorporating two materially different force maje~rre clauses in tile 

hr ~ L H ~ E :  II agreement. 

WCOM suggests that under Section 13.3, Qwest has not used the force 

rnajeure language already found in Section 5.7.1 and agreed to in the SGAT. 

hddii.ionally, Qwest has provided no reasons for having different force majellre 

language. Therefore, WCOM requests Section 13.3 be modified to cross-reference 

Section 5,7,1. 

ATRT sought to strike the equipment failure exclc~sion from Section 13,3 as 

airibiguous, broad, and duplicative of the Section 5.7 force rnajeure provisions, 

Liberty indicated that Qwest has not made a convincing argument that the 

QPAP reyc~ires its own separate and different force maje~re  provision. Ttie issue rs 

not at all about whether cross-referencing to other QPAP sections will be "cxter~sive " 

I t  will not; what would suffice is a simple replacement of clause (1) of QPAP Section 

13.3 with the following phrase: "a Force Majeure event as defined in Section 5.7 af 























































































































































































































































































































































































































































































































Q\i.est begins its abjections by stating tllat tlrc: pfcxy~l-ed ~ z L ' I T ~ ~ ~ F  8 -  

unnecessary. It sives three reasons: First, 111e SG.4-r :~lre.,iii:k ; z>t1 i : i rF~~  \af'fii~<iii 

snfe~uarci$ against unreasonablc rates. Lerni?, ;lr~cl cr.tndi~ion% t ia Se;irl;r:r F ." 4 7 ~ ~  %:<it 

secluires adherence to applicable la~vs and rules), Scctitm 12.l.fl ck5 tti%:kt pssv: F&\ We 
CLEC inputi ' to the offering of new prodticts) and Sectii i~: 11 '7, t .l iu!~rci~ irfts:.rdc-% fcir ,t 

:: true up mechanism to ~.eimburse CLECs tlftei=tI~c-itlct t ' ~  uinrra.orr-ahit t%klr.ut Sriq%tTth, 
"Q\vest's non-retail sesvices are henvily I-egulated jhy rtie (Il'r'g~~tt c E " \ x ~ ~ ~ ~ f f t i - t i ~ ~ ~ j  afiht t t l  

rates are sub.ject to cost cfockets [SO] Qwest ~i'iii tlOt be ilhft' J I ~ q t ~ f i ~ i t \ ~  tlnrc,&li-crtit&3r~fc 

rutes."" Thiscl nnci finally. \vhen negoriatinl_: ay-cz~ i i rn t~ ,  Qli~z*t a r w r h  d ~ t t  ia hi-die 
light tu include terms and condirions for thc offering t r f  1lt.n wrt irqci ;tad prk~~f8t~~e.s i*ikbrt~ 

~liose negotiations as a basic past of conisact i ; ~ i v . ~  111 ; ~ t l t t i i l t ~ i i  trs ihi" t x k  rtt ileu'eui?Liti 

the addecl pro\lision, Qwest objects that the new \ectiort \bi)ti~bl p t t x x i ~ ) t t 7  % t t t t i ~ * ? ' r ; ~  Lirvei 
delay because i t  "acids an unnecessarqy iq tc r  r ~ f  t~n:il>\i\ irr tcatttt taz tlc?~ pri\dtt<.,.t 

-. clisputes," lacks clefinitions of isliat constitufck "c.arnp.tr-:~tlir""' ,inlid " \i$k%%~~$t~t$.$ift the %&;%%: 

:~nd recluires additional analysis as to "\vl~ether tlrc rate<, !esr8ti% a!nf cttn+2;:k3*rt5 die 
appropriate anel reasonable."" Finall!. Qtti.,t cite% rhc 5tutai~tkitc I;;l~$it,tftri. % Q~WC:WC=I 

as precedent for rejecti~lg ATkT-5 lrin2u;ise: 

"AT&T's proposed SGA'f' \ccti%st-t ut\uiil kntil>$ii<t 
substantial uncer~i~int> r-,\.er- Il~c ,rp14ir,rt?~\rr> i~f' tht.~-~e 
standat-ds and these mcthntl~.-' " 5trilr ctrra-rlp ~r;:k?rithy 
would. 21 best. be ,secof~tl;try c t  idt.titE:zrt. ii~=t.i~;tttkr rri 
compliance xvith statutory ;inti te~ts!ahrr,' 'rttttii~fqt~tli: aWf;cr 
should it replace thoau stnn~lilrcfk a5 ffre icsr t t c r  rv~~crft  rrtg 
disputes.""' 

Discussion. The \V:~shingrc.rn A!,$, fiLc rllc. ,t!~B!t-.~~ttc f ; ~ i , ~ ~ t b ; ~ ~ r ~ p ~ ~ ~ t ~ ~ i ,  

AT&T's proposed 1:lngua~e: 

"We are nor con\.inced th;lr :\*l'LVr'\ ptttp+t+.ccX %,;:t'"f 
language would have the clesirc~t ,if S i x !  id , i ~uda ! t t y  ,tt*k+*, 

in the availability of nc\v proclttct.., and tfrc.'~e'fkjrc~ trr: ri.~ ~ i i * !  
*.! " recluirc Qiiecst to iucluclt. fhtr I;ttrptia$r, 

" Thr port~cular nicthotf to ir,hrch C)uc\~ relcrs I. c : i i l t .~ i  rllz '*<'.+ 1" it? ;itT-; h j i ~ ! g ~ , ! ~  t ~ F , I : ~ J :  3 " ! , ~ ~ ~ :  - r~ :%i 

Procccs" or "C'ICbIP" or. ;rlterrr;~ti\cl!. "C'kt P." 
I 1  QI\Y.T/ C'~I-/IOI.CIIIOII ' \  L.~,ytil Bl.jt>i O I Z  1 1 r l j ) ~ i ~ ~ t ~  I ~ ~ I I C  K i ~ i ~ ~ t ; i ; , ~  ~ 4 .  tri + J ~ ~ ~ ~ ~ ~ ~  ; z  b + , - s  . t  4 . . <, , * J k  t *j% - 

GTC Brief'). pp. 5-6 
1 .  /(I., p. 7. 

ld, 
i i Ifl., pp. 8-9. 
111 . l . .  Id.. citi11~ GCIWI.L~/  7cr111\ L I I I ~  ( . O I I C ~ I I / ( V I ~ ,  S v t - i t h t ~ ;  2-2 ? j r i t  Kg - r J  . , 5,. T -,, t - f  5 - i d  

Septcmbcr 21. 7-001 ("hlu1iisi:nc CiTC Rcpcbrt"). 1\17 27-1-1 
' I 1 M I  o I I I S I I I  i t  I Z ,  f . , - , I 

, - 
, , l J P  

~ C ~ ~ O C ~ J I ~ I I ~ Z ~ ~ I I ~ ~ ~ ~ I I ~ O I I ~  ;\CI (11 lYO6. ~ \ ~ T I ~ I ~ c ~ I ~ I  . S I I ~ ~ / ~ ~ J I C  ft!.f[ f h ~ : ~  * r * $ A * -  . :: ,-:,+ . .> - 2  

I.irl'-OO3O22, L'T-003030 hcforc the \b';~sl~ir~~tor~ iirilirrcc 4~glrl F t.itirt+rti,t!t-t& i Lr!r :ppr .  .ria:. i , i i . - i ~ ?  Zr < a k  P? . 
14. 2001 ( \ \ ' ~ I \ / I I ~ I , ~ I O / I  A/-1 \ \ ' ~ J ~ ! I \ / I ( J / ?  J ti'c/1(?1-!1. '$ 



.T77t! kYa4tington ALJ : i lw norecl that, \tohile a state commission has tho 
,?;ahrrsrtg tc'r rqt'~t'~'.t :i11 ~ I I ~ ~ ~ C C P ~ I ~ I S C ~ ~ ~ ~ I I  agreen~ent if i t  discrii1iltl3tes xgainst iI 11011-pa1'tly 
twkJ i f  c 5 t  1% ccmtmrj t~ the public in~~rcht .  Sc~t ion 2521e) of the Act precludes a sute 

! \  
i :? i~~$~-y l l \u tr>~~  f ~ i ~ t l ~  cl~ilngil?: nego15att.d rate>. 

= + : % ~ ~ x ~ P s w  in (hi?; lto~?iot~ of its Dl-ief. does ATkT indicate that iu1y existin;! 
t~t;(c~-c~-t~ilnct'ti~~~ ~iy~tetutt~t i t >  Oregon or fh:i[ any SGAT subruined by an lLEC in 
<:i-m~urtcrinr; H i t& i t \  St:ctioi'i 27 1 application, contams such a pro\~ision or, indeed. that thc 
F€'f' Aat  t;itrrtd wzlr prtrkikitsn* ra he consistcnr with its rules 01. the Act. In light of the 
.r-i~iac%i~$c.r*rE.'ac d t ~ F t  :IS t \ ~  pr;ii^tic;iI xppiication of xuch a pro\vibion and the lack of nny  
~ W L C ~ Z Z I ~  FOF i f  rile Section 171 procr5s. nt: decline to require it3 inclusion in the 
%<-;ST f 4 t ' i x v t~ i ,  k l f t ~ t '  QVL~SI  intell& to rei! c!n its SGAT to demonstrate Sectio~l 17 1 
L%~*n-qtii,tn;c. I ncitrciirts PI-<>P~.I. behat-ins u it11 respect to the ineroducrion of I1eL\r ~~roducts, 

.*. 
i?:$ j l i $ Z  :C;;U:IC I > ~ r , t t t t  itr file z~ilcl!dmentr [O the affected sectiwnh of i t \  SGAT, nlon$ 
"- 7th virfttr%$Wt,g$c iirf>potting dacutnent atjor-r . \\ h t n e  \ er nru produc ts nse offered. 

SF;,imr f ections it$ atad f -8.1: CLEC Rights tinder tht "Pick and Choose" 
h*rr%ei4tin~ 13% lire Act Reiatioltship to the SGAT and Sections 252(i) and 37 1. 

Sc~ff Iofl 2 5 3  i j of the Act provides as follows: 

i t As ait:xhiIitv ta other Telecon~m~lnicatiot~s Ca~rier.h.-A 
i t r , r l  ci.ctl;lmzt. canier shall malie available any 
irtrercr~t~nc;tii>ti. best ice or nctu~ork element provided under 
,in ,rgse.cnttsnt a p p ~ ~ v e d  under this section to \vliich i t  is a 
p,trt> m ;tn> O ~ I I L ' I  rccluestir~: telecommunicatio~~s cnlries 
tipsf!: li~e x;bifle ~CIIIIS ;tnd ~onilitio~is ;1h t l i~se pro\4ded in 
FIYC *~grt:ctllilnt." 

" f  he R'C' interpretcti this proisision to require good faith negotiations hy 
fB ,B 'x  I., 321 alrt. iic,ktlilirr of ia~at.rcnt~necsii.)l~ agreements and to fui-ther justify the creiltiall of' 
i&fc., m,~F~qg$t PFi?\ Stfe Tt,rl:iC~ tsith . ' t~c) \T fa \  ored nation" status in the selection and 
~~r : i : ;~~.~i ; i+n J R , ~ ~ ! I L ~ ,  Cdi r l ~ f l t ' i .  p31.tj~s' c ~ i ~ t i r i g  intrrcol~nec(io~~ upreements into tlreir 
, *:s ::: fjC-ctii.2,3rcrf C L I S ~ ~ ~ ; ~ ~ C ' I C .  t$Ilfl t l~c  tLEC. This reyuiren~ent has come to be kno\vn ns 

pit.: ,;rlz! ,L!~Fyi..c*L : ~ I I ~ !  t(;;~(t illtc~~~fe(! h) the FCC to "l;lasinlize competition by ensuring 
ihdl ,ifrrc'd%, rt&,r:;r  it,.^>\ lo [rnll, and elcments on :I ~~c~i1discri111i~1;~tory ba~is."'" TI'IC 
5 i' 4 '  iini-!a~s"fit.l;ii afrrk p ~ i c ~  bq c'tr;lcti;tg 47 C.F.R. $5 1 .S09. 



Bar~sitiot~s of' tImc Piartics. A'T'cQT cla111is that Q\YCSI ha', acte~i COIITS:LS)- tti 

$ 1 ~  1.4 C"', ~ t i ! t " * ~  ::IIC~ .,l'r"!7*"'r ~ i ~ l l t \  under "pich nncl choo.se'' i n  several respect.;. Fir.\[. 
$TS,'i .~llr*cti t h ~ i  f.Jnc\t npplicci a pro\'isiun'\ tcmlinurion dale. I-ather than tile di~m~icir? 

j ~ r x i ~ , I  L'! !tli' I*'\ 1,ion 111 tile orii~in:il ;tereenlerit the CLEC h a 1  n.itIi Q\vest i . ~ . ,  i t  ;a 
I ,  I I I I I u f t o  ~ L ' ~ I - x .  b~lt \\';i\ due to end tl~rce 
~ I I ~ ' - ~ U I I < .  f ~ t t n ~  i t ) ~  1131~ of ~ l l c  !,c.uoncl CLEC.4 "l~cl. and choose"e1ection. the pro\ihion 
e.,{ltrltl c\pit.t- ill t l l l ' ~ ) ~  ~no~i ths ) ,  

?;elk, ;"\'TL!T c~)ntcndb that Qlvest abuses thc ir~rcrpret:~tion ni thc rule ~h:ir 
; r r i  If I-f- '  rn,r> nctjuirc: C1,ECs to acccpt all 1errn.s that it can pro\.c are ''It.gitirnart.I! relatcrl 
t r i  sit15 i l ~ ~ ' ~ ~ i ( ' r l  IC~III":  R!I ~ill~gcdly rccl~~i~-ins AT&T to a d o l ~  \\ llolI!* unre1:t~ed SCirZT 
~ ? * I L * Q  n~-stilf;: i 1 1 t n  I \ ~ O I I ~ ,  Q \ \ l ~ ~ ~  I'i~ilcd, in AT&T'x view. to clemonhtratr' r l u l  it er11plq.i 
:it>? c,iit)'r~-,t~i~li C ~ I I C ~ ~ ~ J  to C'IIXLISC tliat these is nondiscrimin:i~ii]~~ anll>np CLEC.4 ~rncl 
[ ~ $ ! \ L * A W  ~ I I C - I I ~  , I I X I  < ) \ t ~ \ t ' s  O\VII tiffili;~tes. 

I-'ili;\lly, rll'a'l' conrcnds thilt Qwest refuses lo allow ATkT to 1)p~  intt3 
, I ~ F + ~ ( - A  cct ~ \ ~ ? I ' C U I I I C I I ~ ? ~ ,  b!' itl~isli~ig that AT&T opt in to the ol-iginnl uilderlying agreement. 
tirilrs:i tl\i\iI ;i ~l ig l l t l> '  different, later one designn~ed hy ATkT. ~\ .hicl~ \\.;is hrtsed upc~rl tltc 

1f1 *,*rr;rit-i;rl *r;rt.clnetlt, 

ti)\ve~t a:,scrts that its "pick and choose" pro\~isinns are all reason:thle. 
3 t ~ c  rt*i lUfiL'i I I~~ri: 1h;11 c~pir:ltion dates be cote~minous pr-e\(ent\ IC'LECs from extencling n 
' 1?s~-lk ;xrrtl c1ias)~u" ~>ro\,ision in perpetuit!~. Qvest sug~csts  tlie co~i1i1ii4sion adapt the 
j'h,h.lrriibrl t > i f l ~ ~  hIuttisti \~c F ~ : t ~ i l i t i ~ t ~ r  \v110 recon~mcnded that "[a]hscnt compellir~g 
i it. a l r r ~ + , r ~ l z ~ t v , ~  ! .I. i t  S I I ~ L I I C I  be concluded th:lt the durntion of the agreelnent from \\ liicl> 
ilnr: prrrrl ixvr t l i  i +  t)c'~r~g pickcd or cliosen fornis an integral past of any s~~bst;unrive 
[ i i i ~ x  tk;.:u)rl ~ l ~ : t t  ;I C1,EC seeks to usc," and, if duration \\'as iwipnnr~nt the CLEC. i r  
**itrr\tlrj ~1tot ) ' rc f  ;I pro\ isioil fsoni the longest contract or use the Act's negoti:ition anrl 
, a t f t t l ~ , i t ~ x s ~ ~  ~ Z I ~ C ~ C M I U ~ ~ ~  to obtain ~~clditional tirnc." Qwest conclude.., h!~ notins that thc 
irr C '  i l \rectIy inciic;lfed that a CLEC th:\t opts in lo p:wicular PI-o\ isions i n  an 
~ ~ k t b " l ~ i l l i l . l ~ ~ s t i t ~ i i  agl'cemt.rlt takes thc 1ermin;ltion date of tilc agreemelit as an ir3:eyrril p:tr? 

' 1  

[tic! cktf. ' " 

C)tvcit defcnc1.s its rccluireme~it that a pro\~ision mnxt bc "lc.girin~:lteI~ 
~~,.l:lrr~l."' hitr  ;igrcc\ in acld Inngutlge to Section 1 .8.2 \vhich ackno\\~lcd_res that r l l t  

co,r;rcjc:r+.i ~ \ \ i \ t  hii\e \ct cr-ilrris ant1 tlitlt Q~vesr bears the burden of proof in enforcin~ the 
iL'%[iklrc: tllx.'i?L- 

'+It1 aclclitic,n, Quest {hall pr-ovide to CLEC in writing ;in 
c~ytl;~llnrion of livh!. Q\vest considers thc provision5 



legiti~narel y related, includin~ 1eg:li. technical (1.:. t.?thc~ 
 consideration^.'"^ 

Q~vest added the following languqe to SGAT Section 4. I Ic t in~t i l~~~k.  

"'Legitimately Related' terms arid conditio~l\ ;xc  rttiv,c 

rates, temis ancl conditions thiir I-elatc ,solcl_\ ro rlrc 
individual i~~tercon~iection. sen icc (>I. rlt.mt.nt brbing 
reqtiested by CLEC under Section 353t i i ot' thc r \ ~ t ,  : ~ n r l  1 1 t \ t  

those relstinz to other intel-connec~iori. htr\ i ce \  OY. ~ ' ~ C ' I P I P ~ ~ ~ - .  

i n  tlre appro\.ed Interconnection Agl-cc~nent. I'lltsc I.;IIc's, 

ternis 2nd conditions ilre those t l l ; ~ ~ ,  u.l~cn tnkcrl togctlzcr', 
are the necessary rates. tern15 ancl condition4 t'13r 

estaPlihIrinp the husine,sc, relationslrip bctwrrn rlic Pil~tir,:* ilk 

to that particular interconnection, scrvicc or ~Icrlli"~ll. - 1 ' 1 1 i ~  

definition is not intentied to  limit thc FCC'\ ii~t~rpi~~'t;ilitttl 
of 'lesirinrutely relatcd' as found in its rulcx. rcgtila~irrtv. i r i  

orders or the interpretation 01' a cilust of ctimpt:ecrzr, 
jurisdiction."'" 

Qwest responds to AT&'T's final objec~ton .\talin,y rh,ir, .+LIIL E: titt:rlt  i1~.1~. 

be circumstances where Qwest voluntarily estencls the pervir3tl of a pro{ i+-!rtrt t i1 trria 
CLEC. Qwest has a ~ e e d  to extend the opportuli~t~ to take ;1~1~311t:i;:c' of liic : r~ la i i t t i tn~ , tT  
period to other- CLECs via the inclusion of the follo\\*inp ncn pnn-isir'lrr; 

"1 .S.2.1 Nothing in this SGAT sh:ill prccl~idu n 
CLEC from opting into specific prcz\lisioii4 of nn ;rgrernlci\[ 
or of an entire azreement, solely becau,sc such prtii i5 i r jn  t t r  

agreement itself resulted fi-nln an optins il l  b? i L  CI-KC' that 
is :I ~nl-ty to it.'""' 

i r i  

Discussion. We concur tvith both thc h~Iultist;l~c* Facili1;ttor" : I I I ~  \!I$: 
lhTashington ALJ," who found that, n'hen Q\vr3s~ adopts langu;igc ~;uhrti~~rt~;tl!:p 4 , r t r : I ~ t '  t r s  

4 -  that rioted above. Qwest would be in compliance wirh thc FCC"? "pick :ll t i l  c!1t7t1+~t- ( i d x 1  t 
and F i n t  Ropo1.r I I I I ~  OFC~CI- .  With respect to AT&T'\ first ohjcstitr~;, tit,: r r \ i w  1!1,11 ill-i* 

FCC has ruled definitive@ that provisions incl~idcci in intzrconnec~ior~ ;igl~t't~tcf!i+= * r .  $i 

result of ''pick and choose'. optins in. arc suljcct to n cunlrnon csplr;ilioti k l . 1 1 ~  ' 

"it/.. p. I _i. This I;incungc :~ppe;~rs i n  the cw-rrnr .?GI\[ 
"lrf.. p. I4 and SGAT. 
,< 
- .  Qwcst GTC Brief. p. 13 2nd SGXT. 
-:' 3-Iuitisinie GTC Report. pp. 2-1-26 .- 
- \v.. a ~ h ~ n g ~ o n  . ' .AU \V'v'orkshup 4 Rrpon. pp. 7 1-7 :. 1'13(lh-.7 1 -! 
'' SCC. I n  I-tz (;I~,i?cii F.4 P.s. 111,. .. ; i~ i j . l i .  



The rcmninins ol?jections raisecl by AT&T art. larrely pr~erni\cd upon rllc 
f';~rI!trc t i t  Z,)\\c\t to ha\le pre\riously included the l;un~u,~gt. ~t off'crs i n  i r \  C i ~ ~ l ~ r i i l  TU~ITI'I  
;inif t.'r~~lrltilr)~~\ (Ci'rC) I31.1cf. Al~ho~lgln A'I'k7' contends thar all pot+L:onb of ~ i tc  
" L q ~ t i i l ~ u t ~ I y  t9tllnted" definition after the first sentence ~l-~ould be stricken hi.c;~u\c "it I \  

~rc~illrtr r'cilc.cti\ e of \vllnt Q\vest uctu;illy docs nor consistenl ti-itf~ [he laii ."2" .ATcQ"T"\ 
illlt*;:;tt~~~~~\ of j3;iat bcln;ivio~. do not provide an aclequatc h~isis for thia :ts\crtjon. 
C*cir~\~:q~tc~lrly. conlingen! upon the inclusion of the above-noted ~ x o \ ~ i s i o n ~  iii thtl SGrlT, 
trrrt tilicf th~tr <)west has sntisl'ied tlne Sectioil 27 1 npplicntjon's requirements xirith respect 
t , h  x t i i s  isv.w. 

B. Bnterprctation o~md Clonstruction, SG.4T Sectioil 2 

SC;..hrF Sections 2.1 and 2.3: W7kett~es Qwest Tariff Filings Stroarld ,-iutonnatic:tlly 
Ar~lct~d Either the SGAT or Existing Interconnection X~rcr~ncnts. 

Positio~is of thc H9arties. Qwesl proposed the current SGAT Section 2.1 
Iiingtl;~?!c " [ i l l \  ;In cffort to makc clear that references in thc SCjAT to st:ttutca, ru1c.s. 
rc~!\rl;r[l~ws. r;iriffs, tcchnicul publications ancl tile like arc to thc maat r.cctrrit tr.rsionx 111' 

10 
' I i l i l ~  ~~ \ ICLI IL~CI I I \ . ' '  The portion of the langun,ae in dispute i 5  as I'ollnu)s: 

"Unless the context shall other-wise recluil-e. an!. reference 
' erCI11ct. to :my statute, regul:rtion, rule, Tariff, techuis:~l r ~ f  

rechnical pctblication. or any publication of 
telcco~nmu~~ications iridust~y adtninixtrati\le or technical 
selandards, shall be deemed to be a reference 10 the most 
recent version or edition (including any amendment\. 
supplements, addenda, or successors) of thar stnlwtt.. 
regulation, rule. Tariff, tec1inic;ll reference. technical 
puhlicn~ion. or ally ~~llblicatiorl of ttlecolll1iiu11icalio11s 
industry administmti\le or- technical standards that i k  in  

cfkct. Provided however, that nothing in this St'ctiot~ 2. I 
shall I3e deemed or co~isidered to limit or il111cnJ tllc 
provisions of Section 2.2. In the  event a change i n  :I 1:1!\~, 
rule. segulatior~ or inierpretaiion thereof woilld mnterialli. 
c h a n ~ e  this Agreeil~ent, the terms of Section 2.7 shal! 
pi*e\,ail over the terms of Section 2.1 ." 

A'! J" C i T  6' 13ncll'. p. 13, 
l'i , p 15 111 11s G'TC Rriel', (.)west makes occ i~~iona l  relcronce to ill1 c ; ~ r l ~ z r  p~cqvl\al (~I'I;~ngu,rgv ;t\ 

" \ I ; .J~ I . l l , :  " 7'11~ "otiici;ll" ()ulcs~ SGAT Like 1 5  ~ l i c  ~cplncerncnt euhihit LO E \h ih~i  ()ncsti5-.lZ-:i, filed 
crtp1.*111t>~r 7 .  100 I ;111ci a ~ - l y ~ ~ i ; ~ l l y  lilrcl as a n  c x l i ~ h i ~  l o  rlic Rrhurt;il T c s r ~ ~ n o ~ p  ( l f  (J\\c\I \ I I ~ I I C \ ~  I .np 
f ~ i t i ~ i t L y ~ , t t t ~  ; \ L I ~ L I \ ~  2 7 .  2[JOl 1 1  i\ [ ( I  it115 d(>ci111>cri1 1l1;it \\v r c f c ~  ~ i r / l . t i  \ t l ~ c r ~  L I \ I ~ I ~  ttlc, "SC.;.-\.l' 1 . i ~ ~ "  

)-hl.l-,c 



Q \ ~ e s t  also tl~oroughl~ resiseil Sectjot1 2.3. (illc'litd~i~y 3 I I C U  Scr.tl\rli .? 1 i 
frtml its SG.4T "1i:e." \vhicli is ! l o r  pal-t of the cusr r~~t  SGAT). I'~N ttrc p r r l h i \ t r  c?t 

"addressing conflicts between the SGAT and other. docun~cnts or ~ , i r . i f ' f ~ ' "  ' 

' .7 1 . Unless oiherwise specific;llly tlsiertn~ne~l b! thc 
Commission, in  cases of c o ~ ~ f l i c r  bcrwzcn tlic SGAll' ntiil 

Qwest's Tariffs. PCAT. methods ancl procei-lure\. ~c.clinir;rl 
publications. policies, product notific:ltion\ or- irtht:r C)v, t ' % r  

docu~uentatiol~ relating to Qurest's or CLEC'i I-ighti ~ r l  

obligations under this SCAT, then thc r-alcs, tcr-111s :~nc l  

conditions of this SGAT silull p~+cvnil, To tllc c:sttur~t 
another documlent Ltbr-idges or. esl>ands the rishtc. ar 
obligations of either Party under thij Agrec~ncnt. the ~ ' ~ t c \ .  
terms and conditions of this Agreument shall prc\ i,\il." ':' 

The Qwest-offered SGAT "lite" Section 2 . j .  l ~~rau~icIt!cl tclr ;ill r~.itai~~\ 
operating agreement pending resolution of a dispi~te bctwcc~l tilt' partieb, l;t':ii~~i: !t)t\gi-l 

than sixty days, as to whether there have been any of' the changeh I{,, 01 c x y ; ~ n ~ + i ~ ~ r i  c r l  

tlbridgement of, contmctual rights itrlder an executed ugreerllunt ~114 i1 T C ' L . L I \ ?  01. I,C\ i \ i c j i l * r  t t l  

tariffs a ~ ~ d  other docu~nents. However, hy a single-page leucr o f  r:chr4uur) fi, ?I#):, t$ .c i~a i f  
3 7  withdrew this proposzil from our- consideration. 

ATSrT objected to the inclusion of "Tiir-iff' i n  or-i;:initl \,cr$ir)n c,l' S l l i ~ " h + ~ ~  
2.1 of the SGAT. AT&T also opposes the latest SGAT Scction 2 .  I I;irtgkr;~gt~ cit'tcrrrup 
adding confusion rather than clarity. After noling that these asc illrci,i+ xl)ccifac 
references to tariff provisions in the SGAT, AT&T voices its concesn that "Q\.vuht"~ 

reques? to obtain an overarching tariff-revision provision \liolutcx thc f'u~'i~la~trlanta! 
reqt~irements of the U.S. constitutional right eo contract ancl thc currier's right 10 re/! c u t  
promises made," and notes that several states (but not Oregcw) have tri1rsc~1 I J ~ v f h r  I'l.trt!f 

i "1 
changing existing interconnection agreements via trzri1'F I-evisior\a. 

AT&T also asks the Commission to re-ject Q\vcst's SG,\'i' Scctiun 1.1 
l e n p o p  and offers its own proposals for modific;ltion of SGAT S~bc!iot~r 2.2". 2.3 : t~ ,r i  
2.3.1. The nlodificiltion to Section 2.3. which psolmses to dclerr iht: tnpcni~lg pftr,rzc 
"Unless otherwise specifically determined by the Cornmission," r.cino\.c\ thc i . ~ p ~ t r ~ t t ' t t r t r l i ~ r  

for a party to obtain resolution of a Tariff/SGAT conflict via :I C'on~rniihiolr crt.cfcr-, *i'lii-. 
mcdification to Section 223.1 deletes the reference to an in1~1.im opc.17utitl,g i ~$r~d i l~vr f !  

'I ill.. pp. 10-22. 
'' iJwi.est GTC Brief. p. 21. Q\\e~tlS4?-il Replncrnlcn~, pp. 6-7 . < ,> / ( I .  'The wilildrawnl of tlus proposed language does not clrlllinu[c thc' I I I I I > ~ ~ ~ - L L '  I ' r \ l I i  ~rtitici litti)" hi,% L ~ i t t ~  

7.3: i t  i.emo\cs from !.oil, consideraiinl~. ho~vcvcr. thc I$SLIC of \$ t i c ~ h ~ r  (J \ ic \ l 'c  ptt~p~~+~iI ~ : ' L ~ I ~ ~ F ~  ' i f 
si~ould he includerl In rhc SGAT as pwt of yonr rcsulutitrn of this itnpas5c tb2$Lis ' 

'" A'I'BT GTC Brief. pp. 15- Ih. 
3- The modification S,:crion -7.3 de1crt.s the refcrencc to 31, intcrilll ~>pcr'aL~ilp ,rgti'crncnl rfrirtt,,' , t  c i f  %!Wil- 

and is ~Iis~ussed I I I / ) Z I  



c l t l t  trig ;I dispu[c. ; ~ n c l  lur.tlier dclctrs ;I "r.elating buck" pro\ ision and a \ a \  1r.lgr c l o ~ ~ \ e  ~f [lie 
if, t-inrlgc [\:id yonc th t~ou~h the CICMP OI-occss. 

h)iscalssiot~. In  nlahing a determination :is t r j  rlir aplrl.opt-i;rtc i31lgt1iigtl iill' 
4kkcttirf) 2.1, \\il IIO~CI \I);lt thcse i1r.i: I \ \  o cliarinct gouls: Fir4t. t1i:lt rr:krcncc\ itt I I W  SGrlT 
:t- rs\tcril;lil ri(\i'[~r~lcnt$ no\ he :lrnhiguous in their in~el-prcration and. scctmd, ~1111t tariff 
!c$ t . . ~ u ~ l l \  1 ~ 1 1  ;\~~ton\;~ti~';tll> OX csi-ide riego~iateci terms ancl corlditinns crr- the d s4~nn rcd  
i \ i 4 1 : ~ t l :  rc:.,t~hitiu~l t ~ ~ i i ~ ~ ~ q i ~ e s .  M'l~ilc QWCSI-s prc711osect lnliguage satisfie\ this tii'sl pod. 
I ! K ~ C  I*, ;I c l i ~  el-9cnc.e of opiniorm as to \\illether it s:~tisfics tlle secolid. The Mulristnrt. 
f*;tL iI i~:~t,>i- lilu~rcl 11i;lr i t  \\as approj3ri:lt~ for t l i ~  co11tr:ict to charicge ivith 3 ~ k ; i l i ~ t .  i n  1:iriSf?r: 

"[T]l~c.re \sfas agreement in  tlie first place to suhject an 
uspcct of the Q\vcst/CLEC contractual relalionship to tariffs 
\{riiich nrc c1i;ingenblc h\i their nati1i.c. Had therc been an 
illtcrit 111 t'leeze thc tariff pro\'i.;ions ro those existing at thc 
lttjtc o f  thc SCiAT ;icloj~lion, thc \vl:,rcls of rhc tai.iSf', tl~en 
mistirrg. r-ather tli:ln a 11iet.c rcfer*ertce to i t .  could h~a\~e Iwcn 
usccl. hlr.>rca\~cr4. opting in  opportunities ~+~ould  bccome 
ccrnl'using ICr titln~iriister in thc exSellt that the tariff pror-ision 
i t \  efkci :lt rhc date each CLEC hsprln to use tile SGAT 
~vnuld appl! t o  rllar CLEC."'- 

Thc Fricilirator- also notcd that CLEICs gencrslly have the abiiity to 
p i t t i y ~ ~ i t c  in tariff' p~~~)c~i ;c l i i ip  and :ire able, if dilisent. rv influence the nctiolis of' 
a-~~ir~~n~'tr j i ' j i f i  iii  iliipi?\i~ip 171-o\.isionx upon tl~cnl. Finally, tlrr: Facilitntor notcd that SGA'T 
iltbi at~w 2 3 pro\ ~Jc's rllat. ill caws of clircct conflict 3s to rates, tel-111s and conciitiot~s, the 
i+it74*~t,tj:t- o f  tlvc S(i;lT prc\*:~ilh over 1i1c tariff. I s  

The lVa~hington AW found that CLECs raised "a legitinlate cul1cert1 t l ~ t t  
ZJI~ c%l ill;i! ~ ~ i i / ~ / l c * l ~ i l l ~ ~  ilmend the SGAT by changing p~.ocllrcr trrtd rc~c~hnic*c/l d ~ c u ~ n e n t s  
rcttdreit:.t.il In   he S('irlT, To a\.oid such a possibility. Qwest 11iust delete all lanpua~e in 
4s;\tott 1. I of tilc SCiAT beginning with the foiu-tli seritencc. ..". The J\:asliington A M  
rCtck 111ri :icltirt.s\ thc value of including the \\lord 'tariffs' i n  Section 7.1. liattler. she notex 
t f i : ~ ~  "Sec~ic,n 1 2.2.(1. sets out [he CICMP process for changes in tariffs.. .''.3"~11e 

$1 ,clhri~giinn i'\W dici not tlicreforc ciirecrly acldress the propr-icty of rhe i~iclusiort of' tariff> 
ilr SCctio~i 2.1. F ~ I I C C  tliey arc not psocluct or' technical clocuments and mu! not he r-cvisccl 
h? Q ~ C I I ~  t ~ l l i J i l ~ ~ ~ i \ l l ~ ,  l~i~~.rlier~norc, a suhseyuent CLEC optins into an c \ i~i ing 
,t.:$r t1c-vi3rrrc utirt~ld nut necessar-il y linvc been past of the CICMP prc?ce\s. 

\!'r ~ C I L ' C L  C;)t\~st'\ i t ic l~sio~i  of "tecIi1iic;~1 reference. technic-a1 puhlicatir)n. 
sr! .ti!!, jllihl t i  Litlr)l\ of ieIccc>m~~iunications industr! admi nistrati\.c. c7r trchniz:~l stanJrtrcl4" 



in Q\vest's proposed revisions to Section 2.1 of the SGAT hcins cr), crt?r.rk:icl I c ~ r -  ~ l t r '  
limited purposes of resol~.ing the tariff reference issue. Inclce.ri, b~ t lw inctu\it*u $ 1 1 .  

docun~ents whicll can be altered uniIaterally, (cl.g,. any "tech~lical puhli,~;rt!r~rl' J,  the I \ G %  

SGAT language establishes tile hame infirmities to which IIIP l \ ' i ~ ~ l ~ i t ~ g ~ u ~  AI.1 t ~ i ~ ~ ~ c L e \ l  
With respect to the inclusion of the \\rord "Tnriffs" i n  tlic @vest p~~crptr\t*tl I,nxigitage ~ I I  

Section 2.1, we concur with rhe Mr~ltistate Fticilitt~tos that thc I ~ C ~ ' L I I . C ~ I C ~  tv t,~ri!l\ l\i 
appropriate both for the sake of clarity and for tlie case of'iml~lenlc.nt;~ti(~~t r ~ t '  t'lp1itl:: i f %  t? 
CLECs to existing ryreements which contain taiiff'ed r~1tt.a. telrnli rltlrl c~~r\cI~tir>nu, 

Some cllsun~es rnust indeed be made to Scceiot~ 3.3 t ( i  ~.c 'cu \ t  C' tht' 
ainbiguity regardir-~g the prin~acy of re~ised Tmsi fFs or rhc prtll::xistit~g SCiX'T rr-r 
circumsrances tvhere rates, ternis and conditions arc in  rlirecl contlict. *i'lrc \I't~ihi~rjiti$ra 

.4LJ 13oted: 

"By re\ising lanyage  i n  section 2.3. Q;)\rcsr hric riyn,tlarl it, 
intent to address CLEC concerns regarding c % t ' i  nhitlrj 
to unila~rrally amend the SGAT thrnu$l t.srt.o'n;~l 
docun~cnts. The resulr sccrms rcr he agreccl trpitn: rf~c 
rerr~aining dispute concerns wh;tr language C ~ P L ~ I S L ~ I  atw 
resu~t."~" 

As before, the \Vasiiiligton X U  does not see an: purpcyw: rrl ;ttldr~-e~~ng fbia 
issue of tariffs in Section 2.3, leaying rariff se\'isictns to Scution 12,l.t-r , \r:hi~;.:lr ,cti. ittn tfic 

CICMP The Multistate Facilit:ltos, by contrast. ct;~tcs: 

"This provision clearly prohibits the applic~~tinr~ of an) t\e:\c 
t;rriff provision, unless n public senlicr camn~i\hiorl clccr-cc*l 
otherwise. that would conflict with eht: SGA'T ctirc'c~I>, o r  
would abridge or expand any ~s:~rty's sighti; or oblig;~tit)n? 
under the SGAT, even if there tvc'rt: not clirec~ co~~t ' l ic f ,  
This provision pro\lides sufficient prntection ng;riu~tt 
subsecluent chan~es  in tcuiffs. The only pnssil~ili~!~ Iett ,7l>crt 
is one that should be left open; i .~*.,  an explicit ciccisic)~~ h! ti 

comn~ission that ri new or changed tariff provision tor scA~rt\c 
reason should affect the SGAT."~' 

Just as ,AT&T \\'auld not wish to be uni1ati:iall) itcprt\eAtl t i t  tllr 
opportunity to impact the rate>, ttr-rt~s and conciirion\ csf an inrcr~a:~t\ilcl\+rr\ ,~;?~~lctt~u%i Cf5-r '  

Gom~uission, pursuant to whose rules and under \vho\e protc,:rion thc .tt_.rst'rut.'t$a r A 

enforced, should also have the opportunit:! ro resp~tid t o  c l ~ i r ~ ~ g c ~  111 publr,: p~br~*~ r i t ~ l - f  f / i j  

regulatory environnlent. We therefore a21-c.c xvitlr the hlultl\t:~tr F,rkiltr:rrt t i  + t r t ~ t  isn,t !it,\; 

Id.,  p. 7s. 1347. 
" Id . .  p. 74. q323. 
'I' hlultistate GTC Reporl. p. 2s 



~ I I *  Ii~ir~\l;igc ~rtip(3sccl h! (J\\,cc~ for- Srcrion 7.3 i n  the SC;X'I' \atisfit% our- rcclulrenlenl: 
i t?? rcyicci [L) I S ~ L I C .  

Ob\'i~)u\l!. 21 h~~siness  re1ationr;hip entcsed into I'rursuanl to a n  
tli~~t.i:;)\itl<?~li~j11 ; I F I . C C I ~ I C I ~ ~  11111st ~ ~ l i t i l i u ~  \!:llile these is a pending clisputr n\ to ~vllcthcr 
t,l?t:l~lge~ i t )  titriff3 01- ~ l~~i l ; t~~"saI  s ~ v i \ i ~ n s  to docu~iieiit$ S L I C I ~  as r~c1inic;ll publicario~~s. 
jrrtrb\lCl ~ ~ ~ ~ ~ i f ? ~ i r t i r > ~ t : ~ .  mctElocls. pluccdurcs or the like, ha\ c impacrctl the ri~lit., of tlir 
~ L L I ~ ~ c - .  f3\ pr'clpo\lng Section 7.3.1. @\.atst liaci sou~lir t o  p l r ~ c r  ;I h i s t !  -d;r~ rime limit o l r  

i ~ l ~ r l r , i f l t f ~  r l r l f t t s  q i r r )  1 1 1 1 1 0  he1'01.o I ~ C  11;it-tic5 ;~se secjuiserl to negotiate t111 interins ;~gr-cct>t~iit 
p v  tt~j+(~:; i ' % l ~ ~ j l ~ l ~ l  ~i\ i i  t 11' tllc 1'o1~?1a1 Ilihpute Rcsolu\ion psoccdures. ATRT. \$Gl~ile 1101 

l'tiilfilsng Iii~~;!!run;t. \\ hicli nfl'irmnti\~cl~~ requil-ex operating under the pree\ is t l~l~ ratch. 
ics i ~ t i  ;tiid i i ~ t ~ t l i  t1011s u tlti l the dispu tc i re~ol \~ed.  argued tliat thc Cornmission \l~oulci 
Jric:trv r i l l  ~rrfcrc~icc\ t o  any interim agreement after the sixty-clay ~?csiod passch, Ict~\jn$ 

4 7 
t f ~ c  p;iliilt.\ L I I I C . C ~ ~ ; ~ ~ I I  ;IS to \\that should occul. ncxt. 

'fhc hl!tltic~atc Facilirarol. analyzed the issue as -foll~.i\~s: 

"(Tll~c problem \ r e  have. to solve is detem~inin? ivlio. 
ptxiiil~ng dispute ~.esolutiou. ac~ght to be able to dek?~ie lion 
i~cc.iic.ci acrivitios, processes. procec1u1-es, ~metho~ls. and the 
Iikc need to progress in that intcririi period. Quite simpl~t, i t  

ought be the one obliged to provide senvice who retain5 
~ h c  rigi~t lo dccide what it takes to provide that scrvice 
\vf\ilc swcli dispiites remain pendi~~g.""~"~:EIo\ve~~er,, . .in 
hould rcnlaiti clear- t h a ~  an outside ~-esolver of disputcs 
ol~orilcl have rlie power to dccide fi~i;~lIy. and sliould he 
eutwcfcd LO decide will1 disl'rtltch, whether.. .operational and 
husinc\\ practlcc documents ahridge or expand thc rights 
arril ol7li:uions i~nposed hy the SGAT."" 

ria 1 w b t  i~i-q' t l~i~~tfr~t his app-i?ach, the Faci1it;itor recommended that the SGAT rcmain 
*.,~lcfrt or) Iht: qitefticrn csf \~'ho.;c interpretation should prevail while disputes rel~lrtiin iri the 
l"'i'<C"\'' \lt ~~%~~llll iOll .  

l'lic \\';tshington ALJ bifurcated considesation of tarit't\ and uniiutertll 
,.?~,trr?r;+h ro iiclc~jn$ Section 2.3.1 : 

"JS~C;ILI>,C Commission cleterminatic>n ulould he c11;ulgei in 
\uhject to the change in la\! process. Qu'est r-nuht delete 

thc trl~cning cl;iuw of [section 2.31. Finail:. Q w e ~ t  I ~ \ I S I  

clclcte subsectinn 1.3 .1 .  Thc adclitional dispute rcu.'dution 



1~roct'ss 111 section 2.3.1 is redund:~nt, $1 cn tliur tl~s I'1C'>Ii3 
procehs was created to deal with changes to t l lC  SGAT 
arising out of new Qc\lest protlucts, practice, rrr I~olicir-.\."i' 

With the witl~dra\\lal of proposed Section 3.3. I h;~ ()it e s t ,  tfltV ~ j l r t ~ % C ' r ~ $ ~ ~  

inte~im operations pending disputes as to the cf'fect of t n r i f I ' ~ 1 1 ~ 1 1 ~ ~ ~ ~  i s ,  I I ~ ?  / r - ~ t t j . * t ~  %fit 10.xiz~: 

ancl n~ f~~r ther  reirisions by Qwrst to Section 1.3 arc 1.equirer1 in or~lcs filt. r ;  t c t  I Z ~  c l c i  .A 

positive recommendation from the Commission wit11 respec1 1 0  llI1i4 i i\t~c 

SGAT Section 2.2: Hmplcmci~rting Changcs in Il.,;av 

Tlie essential elenlent of SC;AT Section 1.2 is t l i r ~ t  i t  sc~\titr't:~. thc r,t,tj  t te' + 

liiodify the SGAT to conforn~ to nettt FCC rules, stare coriimi\sioi~ r l c i ~ ~ ~ ~ i ~ i \ ~ ~  irrz~~!ui!+ru.* 

cost dockers). and other changes in law. Tlie chnngec i n  lait ;rre liniitccl ti\  t i ~ c ~ j , ~ :  ~ ~ i j i * \ ~  

Ianx, etc. for \which no stay has been issued, for which no sln) il+ p t * ~ l t i ~ ~ l g  ; ~ h l  ; I ~ ~ C I  ,at! 
!itritutory deadlines for requesting a sruy of the designated 1a~t 111 rulc \ I ; I - ~  p:v,~,i:J " 

SGAT Section 2.2 nlsu outline\ a 1>1'occss i r r  hir:lr tire Ir,rt tlci, cf/!8,ii*\' i t r  

negotiarions for an initial 60-day period during \vl~icli time r iw s r r r t / t \  r / t l t l  1% r~~*rrrr i ,r t t ic* i t ,  

At the end of 60 days ror if rhere has been a 15 clay period v;it\lrlut ~ b c ; z o i ~ ~ l ~ ~ t ~ t ~ ~ ,  ih: 
dispute is subject to the Dispute Resolution psovisions of' lhc ,4;grcci~1~lit. ~ ' t ~ f 1 l ; h t l ~  

resolution of the dispute, Qwest proposes to use 3 iiegotiatccl "i~ttttrim u11txr;iriitp 
agreement," as discussed in connection with Sec~ioris 2. I ancl 7,:i. .+~qrr"ci,  t7ticli:r i , $ ~ l r i " - f  c 

propi~sal, at the end of the initial 60-day period, the clecisi~)n-~n~;~I~,~:r ulirlcr !lie ilt+q!t;rc 

resolution provision of the ag-eement, determines an illtcrinl opcrnt lng ;tr.sailgrCltl\!tlf tu t~ 
followed while the dispute is pending. Qwest also proposes tllnl, i lp r t i l  ~ : l t i i ip ie l l t f j~  tri 

process. the amendment becomes effectii-e ancl the parties tnJt ~,sp ratus, i\ili.l, ii 
ptacticable, the otlier terms and conditions relating hack to tlic t:fft.ct~\ C~ c2:ttt~ i j i  ~ f w  

4- chanze in law. 

Positions of the Parties. AT&T first ohjccrs r i ,  Qtatqrt'l. ~ n ~ i r f * c r + . , : /  ,i;l tfii' 

glAounds that i t  violates Article I, Section 10. Clause 1 of thc Ctoil\ti~ti\io!t ttl r f t c  I ' l i r t + = ~ ~  

States. claiming that the Clause is applicable in [hi\ instnncc hcs;lru~c., I n  r11v p:r-t. tr  ir,r L 

been construed to prohibit states fl-om paasin? la\v\ t l i ~ i r  are clcrigr~~*ll 20 rqr:irtrairr - . r t  
-Ib 

adjust pse-existing contractual arrangements. AT"!?' prop(~\c\ I ~T;H [tic pijrf IC'S {wt ? ~ , ~ F I J !  

undcr the agreement 01- SG.4T "until such riri-~t. as the purrit.5, II ; I \  c i l h ~ t  n'lrrrsr;~ll:~ dvn8czd 

upon a ~ l ~ i ~ n e e  or- until any dispute< ~~ssncia ted  \ \ i th clift'cri~~g \ tc.*\\. \ 1 4  illr: ~hitrl;ye 121 i a 1 b 3  

are resolved.. ..The ability to r-ell upon the conrrrlct i., hcld ;I[ i t c i t i ~ t  q l r c r  itnrrl thc 
9.4') nidification is ii orkrci out. 

-. 
4. If n5hinftnn ,4IJ \i orhshop 4 Rt 'pn~~.  p 7'). 'fi?J() 
'' Qne41 GTC Bnct. pp 1'-1'1 31111 S(;X-r 
' Id 
"' -\T&T (;TC Br lc f  -'N(, sta[t. \ha11 .pa\\ any c\ pu\r tact(? I ; t \ k .  c11 I.~zr ~ r n p ~ ~ l r r r r ~  11:~ '  i ~ ! ~ i l c . t t ~ ~ ~ ~ r  i.7 

contracts. . 
411 
fd.. pp. 17- 1s 



'1-0 cfl'cct thar resulr. ATkT prol?oses that. ;it the cnd of ~ h r  Inst \cnterlse In 
Mi3.47 " ~ I I C "  Sccllon 2.3.  he fi>llo\ving c1:iuse is added: ".pl-o\,icled thar such positioninp 
i4r;ifl t t t r t  r11tc'r'fel.t' \\.it11 ~ e i ~ f c ~ r ~ ~ i ; ~ i i c ~  of the obligations set fort11 liierein." AT&T also 
rr6tc.r<, I \ C W  \ecrictns: 1.7. I . ~'e~;liiiiriz ~o~itr~actual ohli~ntions .rlnrri.r ~ 1 1 1 0  clui.in~ the 
t.strvgi~ri:i[ictn prnccss. :tnd 1.2.2. rcr:tining rhe .urcrrlr.v qlin during the Section 5. IS 
c,.s~zc'rlricJ Ili\piitr: liesoluti011 process, 11111ess thcre is an FCC or court ruling requiring 
rr't~!z~cclinte ch:ingci I ~ J  hi-ins tlie ;Igrceiiient into compli:111ce with [he ~ c t . ' "  

I,)\\'cht opl>oses ATffT's changes bec;iuse i t  \vanis to pl;lcV"n re;lsonahle 
l t t r r ~ i  i,rt the ability iif a p:u.ty ctpposcd to implementing n Commission ruling to invoke the 

.zc 

zzltztt'u iltx?. c o  ~1131 {IIC p;i~l!f f h ~ ~ ~ . i ~ l g  the .srriTus qllr  t is IICX allou.ed lo "unilaterLrli> th\v;tts 
rhc ~r~~plcnien~;i t ir~n of' \lie Commission's order by dra\ving 0111 i ~ n ~ e n d n ~ e n ~  "nesorintions 
,lrril rllc~t*.,:h~r:r* cli\pt~tc ~~esolution." Qvest also contends that ;I true-up is cssenrinl. h o  that  
i-,l~:!-r p;tr.t! jr, I ~ ~ ~ J I ~ C C I  ;HI)' incc'l~fj\le I o  ch;rllcnge and cfrag nut the dispulc. 5 1 

I)isc~rlision. ATt2T's I-cliarice on tlic Unitcd Staces Constitution ns the 
h,r%s. i3.i po.iirion i s  \itithour ibt~ndillior-l, As thc Mrrllisiate F;jcilitator nates: 

"'T'l~c issue is what 11ie contract ( i . ~ . ,  SGAT) should say i n  
thc first  lace, not how to intclpret i t  nftcr the fact of its 
t.\ciutinn. If  1111cl ;I\ that contract 111lows for ch:\nges cluc to 
cliangc's i n  applicable Iegnl recluirements, t1lci.e is 110 

cc\lor-ahle constitutional claim."" 

'rllc' 1';iciliraioi. further l'ouncl tliat Qwest's i i c ~ ~  SGAT lansu:~ge lurpel~~ 
iL--~g~~,i~clctl ! c r  i l ly r~l?jc.c.tion\ t h : ~  AT&T had to the originill langur~ge. ;~nd thrit tlic dispute 
t i ' q i ~ k i t i ~ ~ t ~  ~nc~lioii and tl*uc-itp provicious were hoth rca~oliable nncl appsopriatc..i' 

r .  1 tic t7'a4iington A1.J dicl not consider the constiturion:~litj issue raised h! 
"lLi'A."l, i r i l ~ l  only adcircsscd ihe practical imp:~ct of the Q\+ cst proposal\ ~1po1-1 the p;rties: 

('l'jl~c. pii~ties shoulcl prrfhrm under the SCiAT until 
ncg,o~lation\ over the anrcncime~~r arc resc>lvecl. At hcct. 
Q\vcst"s p r o ~ x > ~ i l  for t11c dihpute resolution arhi~rator to 

lir-51 dctcnnine an interim operating rzgrecincnt would insert 
1111 LIIIIICCCS~:IS\. S L C ~  illto the process. At worst. ~t \\ ni~lcl hc 
prc~ii~rl~cial fctr the :~rbilralor to ~ L I I C  011 an ii)tci-iin 3~rcc111ent 
pr.los tr, final c1ccision."'-' 

lf, [\p 1 F,. t 
Id- 

5%$c!!i t .~ t$*  < ? t  ( ' I ~ ~ I > L I ~ I .  p11 3-.30 
!,' 1 <fi 

;%b $-.$&!;15*1t~!! 3i-I \i L H \ . + , I > , ~ ~  4 i<cp011. p 7(>. g77 1 



Nou.her-e in its bricf dc~ch ATLYrT ~ncl ica tc  t h o t  i t  m t ~ ~  ht: tl*.n~c*d thi: 
opportunity to par~iciptlte in the praceeding t l~ot  \\snulcl c l~nr lgc  t t ~ c  1.attS*$, icr i n ,  ill 

conditions of the SGAT by operation of law. Each order iisuet;l 1-1;~ thch i^'ivrrlkrr*a,ritrr, 

which approves n new or n~odified tariff, has bcen su\?jcc~ to ~ht '  r i~ l~k \  ~ t f  iritt:i-t v r r ~ i ~ y  
parties to contest its provisions. Furttier-rnorc, e:wh Order alsci cc~t~t; t i~l ,  ;111 efJ wc t~ t ti Elattit 

by which time, assu~~iin: no stay has been obtained penciin~ ; r p p ~ d ,  ,lli ilaruw :;Irkh h ~ ~ t t i l  

to follow. SGAT Section 2.2 satisfie.; the pmciical 31id ecjuitahlc r.ecjuirctr~cnt (L?F 

negotiation and dispute resolution pendins the implenieilt;\tii,n of t ~ u  FCYI", t'rrtti-t i ~ t '  

Com~nission decisions. Such a niec11:xnism 3110uth t b r  ~ l l c  transiticm to r11e pi lrt ) < t ~ ~ : i i i i ! r t  

environnienr ivithout prejudice to the right5 of" :rn! of thc partie\. \Vl: f i~ l~ f  til,:t (3urt.4 Rsi-r 
satisfied the requirements of Sectior~ 77 1 with rezpcct to  [h i4  i,is~~e. 

§GAT Sections 5.8.1,5.8.2, 5.8.4, 5.8.5 and 5.8.6: tilnitaiiorts orr I,-i;alriddtj 

The Janua~-y 30. 2003 SGAT substantially rt.vi\t:c;l ( t ~ c x c  \ ~ * i , : ( i r ~ t \ ~ ~ ~  
However. substantial differences between the parrich remain. 

Positions of the Parties. AT&T be1 ieteh 1 hat {)\vest i ltn$'lj?rrr~~$l;x~1~1> ~ r s ' b ? ~  
to relieire itself frollr significant finrincial liability wilcn clilm;~gt i% irrfiictcri U/?OFf ,1 {t.ii.l' 
b y  Qi~es t - s  failure to perform under the Agreement. ssscnti.lilly li~i~irrt tg h1 t f ~  drtd i r f  

service the CLEC paid or v.-ould have paid to Qiirext in thc >cur i ~ r  ~riricir rht: 

nonperformance arose. AT&T further stares that, i f  (Srlrc'st '11 l'ftxt 1511tij la<:itfitrnr,it~~e f%trl 

("PEPP") is "adopted" by a CLEC, its lizhts m:ly hc reclucctj ell cn ~ ' L I ~ ~ I I L * ~  t~cc~~tka-.t' i f  ! t ~ i f C  

able to recover any consequential dam:igcs flowing fro111 (T)b8cst'$ aC?lrtJl'l, Tyilric t f ~ ~  

language of the section indicates that the oblis:ltion\ ;LSC - - rc'c~pr\~c;il, :lrl'~k't;'l' i i t ~ $ ~ l f , . .  Ifr*tf f t f ~  
dependence upon Qwest by CLECs is not reciprocnt~ci.~~ 

AT&T next finds Owest's nnnouncstnc~it in rhc 1 1 1 ~ 1 I ~ i ~ l ; i t l z  p t t ~ ~ c . t r d ~ n ~ ~  Sln.ri 

Qivesr intended for CLEC adoption of the limitatii',ns acctjr~rr t i )  hc in  jii,+\i it! tL3r t r t ~ i e ' d w d  
": s )$" against Qwest under the Performance Assurnnce Plan ("Q?YXP")/t'L,I t tcj l?c 

"astounding." Finally, ATHrT offers altern~lrive la~lguilgc to pro\ i t l c  li:tbitity fir1 piisdl 
negligence and, in certain circurnstances, ordinary ne~ligcncc, A fk~rrtrcr ftnq~twcl 
provision provides for liability for Raud and asks that f.)urcst 1101 hi: :~ih)t:~rs~l I(: "ilfil j~ ld  

its backsliding measul-es and utterly eliriiimatc 11 CLEC-5 right ( I I ?  rc~:oi~tlrj l i r ~  1 T ~ ~ r f i  ti $ 4  
contract in its SGAT lin~itrptio~~s." '' ATXrT also propostsb to csl,ali~! ilrc 11$11lt;iitini\ C F t r  

55 AThT GTC Brief. pp. 19-7- I .  
i h  Under Section 77 1 (d ) (3) (c)  of the .Act, tllc- FCC must hc a111c 1i1 ! i ~ l t l  ttr.11 " i t  H ( X '  tc ir i l fct  c t ~ i y t ~ : r e t i ' i . ~  

satisfy the requ1remznt.s of section 37' 1 after L ' I ~ I ~ I I T ~ ~  ~ h c  long tl~s~;iriru r n . r ~ k ~ i . l  " 1'hik h,) ,  k r r t r !  t ! j t ; ~ p ~ " - ~ ~ ~ f i f  

by the FCC lo require the inclu~ion of :In effective pc r l i~ r rnnn~~  Incinllt)nng ;mi v r i l ~ i r ~ ; ~ t i t r r t r  : ~ ~ i : r , f ; ~ i f i . , b r ~  i~: 

cvcry Section 1-7 1 application. On July 9. 2001. Qucjl suhmittecl :I I'o\I t..il~r? I ' ~ ~ t i ; i i i ~ , ~ ~ ~ ~ ~  ['/'41r ' I c $  i Y t ' i  
Final Collilborati\t: Summar)'. Over tho \ncucecIinp nlon~hs, ~llc nilrtie i.i(lli h: . i t t i t i t i t i i t  ri.,,t~:ss t 

Berfc>j.mance Assl~rancc. Plarl ( PAP) or ()\vest Pcrlo~ mancc .\\5lll;{ncr* I'l:~ri I ()l'"rfil 1 l x  t;i'-\it t 

discussed in deta~l r / l f i+rr  i n  Sectlorl JV 
i- Icl.. pp. 27-23. 



liilhilir;,, cxc.cptiun (iirilitrd in the current SGAT 5.8.4 to ( i )  "\villful or intentional 
tni\cc:ticluct" and t i i )  daniage to property cauxed h! negligent i\cts or omissions) to 
irtcl~rdc. L I I ~ ~ C I *  sitb~cctio~i (i), ~ I - O S S  negligence and. under subsection ( i i  ), ilentli or hotlily 
iiyttr! catr\ed b! sr~nple 11l:~li~ence. AT&T ~ ~ l s n  seeks cxpunsion of Section 5.3.6 t r )  hoirl 
(J\\cst Iiahlc FOI- fr;li1~1 :lbhc)ciilled \vitIi ser\.icc to CLECs' end user-s bcy?szcl the hcctirrn's 
c3ui'~*c.lrt li~nit:ttit)ii t rs  grcl5.s negiigcnce or intcnticrnal acts. 

Cjtvcs~ C ~ ~ ~ I T I S  that i t  has niadc signifkcant ch:~ngex to clor%c the gap of' 
d~u~;;scc~~nt.nl i9ln the 1i:tbility pro~isions u.itli CLECs, but th:it tlicre exists n Sutidament:~l 
tlt~.:igr.ceincnt 114th AT&T on the scope and purpose of the liability linii tation seclictn, 
(Jncsl u>\el.ts flint ArT&T is atte~iipting to use the liability clause to provide "n~eaninghul 
itti.irn~i\-cs" f;)r Q\vcst"!; accountability, an activity properly ivithiri ~l le  put.\-iew of' t l~e  
CJI)Al', Furthcni~ose. Qivest contends, that its position is con>iixlent \\.it11 esrilblislred 

i s  iniftrrtr>* pr3:icticc tint1 state 1:1\11. Q \ V C ~ I  also cites the historic utilit! ~t~oclel l imi t i r~~  
Ji;ihifit> fos ~>n.f;)rmancc-sct1:itcci losscs lo cost of scsvicc as t~eing in the inter-csi 01' 
Jl,ccpi~ll! cbrrstl, to gc"~ic~.:il I . : I \CIXI~C~S u n c l ~ r  co11ti.01, ;rnd furtlicr contends llia~ tllc litiirt.cl 
:star~s Suj7racmt' Cour~  opinions ha\le found that the limitation of liability is an inlicrcnt 

$0 
j>iIr! crf tr~ilitius ratca. Q~illesl also note5 that i t  will acid lnnguago to indicnte that 
~ ~ ; \ ~ ~ ~ u t ' t ~ t w i ~ ; i d q u r s u a n t  to thc pro\-isions of the QPAP are separate fro111, iund cIo !lo1 
c'r>l i I i t  itg;~in\t. ;uiy rccowry ~incicr. Sect ion 5.8.'"' 

Q\i rlst ol?jccts tu A'T&T'\ proposcd cliangcs IO Sectiuri 5.8.4 iotllcr lllun 10 

~liosi. i t  m;~slc in the latest SGAT) as beins inconsistent ~vittl teleconimunicutions 
riiril'f' 1nngu:kgt and industry practice and potenti:rll\; contrar!. lo state 1;tw." '\vest stutes 
ihal rlat* part1ics hn\.e agreed to delete Section 5.5.6 in its entirety from the cumerit SGA'r 
bccttust. EJiicxt has agreed ro liinke Section 1 1.34 aa*nil;~ble ~ ' r  C I t C s '  k ~ u d  prc\*ention {rr 
rc\ crruc protection fe:~turcs."' Nevcr-theless, i n  order to resn1t-e the fraud ihsut.  in s ec t io~~  
$.S.h, ($4 est indicates its willing~~ess to adopt the language proposed b) thc hIultist;~kc 
f-"acilitator. ns fc~llows: 

"5.3.6 CL.EC is liable for all frnt~cl associared ivith 
qer.\lice to its customers. Qwest takes no rcspcrnsibility, will 
not in~~estigate, and will make no ndjust~ncnts to CLEG's 
Ltccount i l l  cases of fi-aud unless: ( a )  such fr:lud is the result 
of ;tny act or omission by Qwest, and (b )  thc ~ihil i ty ti1 

perFpcrr;tte sucl, fraud was not contributed to hy an act 01- 

omixsion by CLEC. Notwitlistanding the abo\ c. if Qwcst 
hecomes aware of potential fi-aud with respect to CL,EC'\ 



customers, Qwest will prompti? inform CI,EC' ; h ~ l l i ,  ,lt t h t ~  
direction and sole cost of CLEC, take rt.n\~~iiablt; .~ctlliru ro 
mitigate tlie fraud where such action i \  pc,~~ihlc."id 

Discussi~n. We concur with hot11 the i\/lttlfist;itc Filt:i\ i t t ~ l t r l  i ~ t t 4  1 3 ~  
Washington AW that Qwest's Section 5.8.1 properly captures st;~[~ci:~ril iucln\tr"\; T I Y : ~ ~  t ie~ri 
by limiting the types of damage for ~vliicli Qwest will ha\ c liill.rilii!. "fluerc. u ,v 
disagreement, however as to the cap on the amount of tl~e c1;1111:i$es \vhlz'b) flu) be 
assessed. Section 5.8.1 lil'iiits the total dnm;lges to tlic amoutltc ~ h i \ ~ g t ~ l  !%\I Vttt\*~ thtt  i t99 .  

the ~o~lii-act year in which the incident occ~~~rcc l .  The Wnsllingtnr~ t\lJ int1ic;trc~l tl.i-,fi 1111- 
is not standard in Washington interconnection agt.cn~cnts.''' In  c,l.dc, I L ~  ;\Lw\-, LL l~i::(ii;lc 

Oregon and Washington haue sinlilar practices, xvc esarnirlcd i\ I ' ~ ' c c I I T I ~ * c \ ~ L ' ~ I ~ c ~ ~  t hc*;:bttr 
intercon~ieotion ageemenr from an arbitration pr-orcecli~ly \vhci*c i h ~ ~  + c ~ L ~ ! \ ~ I I  x4=i1.- t ~ ~ l f  it't 

dispute. We found that this :innual limitation, as in LI1tt\hingrtrn. xt:i\ r l r t t  jlrr\i"?tf ''I 

therefore conclude that it is not ~1:11i~fiird practice and ~.t.r~uir.c it5 rclz4r1~:il b) C;bti cL,t j11 

order to obtain our positive recon~mel~dation 011 this ih'ruc' .  

By its latch1 ri~odificalion to Stclio1'1 5.8.7, lr,liic%~ l l i t l  rvikirr\erI thk . '~'r , t*t i~~ 

fcr AT&T's concern that ctnnirtges awardecl unclctr this \ecti,,n \ 4 ~ 2 1 1 1 1 1  \ ' r ~  11ffsr:t f ' r i  $!it7 

QPAP penalties. Thus, no further modifications to  ~! l i \ t  ~;t.clic,l~ urc rccprrtetl, 

Section 5.5.4 sets for-th the exceptions t u  thc l i t ' t t i t i ~ i i i , ~ \ \ .  tlun-c r t t i r t  h q t r  
QJvest and AT&T argue that their vie~vs constitute the stnnciur.d indu\tr? 131 ,~ih'rt+.~i, irttti'3 

should be included in tlie SGAT. Relying on the f;ict t \ u t  the SC i5T tr.t:iirh li,it%ilrc-) 
(Section 5.8) arlcl indemnification (Section 5.9) separutcly, tht: i\/l\~lti\fittc: ;'f:;tcjltft&lr 

1 
considered it inappropriate to include death and ir!jusy in this sccricrlt, ~ C L ~ , L L ~ ~ C  r l  bbri\t:~tfllll 

third-party liability.h6 The Washington AL.1 scnched an oppn:lirc cot~c;lurirl?i, c~ttirr$: .> 
number of existing interconnection agreements that inclitclccl tlc~tlil! itijitry izirtl rlcbdizF 
well as property damage in tlie limitatioo exclusio~~."' Tl~c ~ e c e n ~ i y ~ u ~ u c u l c i I  ( Irc$ii!s 

agreement between Qwest and Level 3, citecl uhovu, contains 110 cs~-r:prr~jrt tsjr- hr~iftl;~ 
injury or death, and we, therefore, conclude that its inclusion i \  rror curierri ;trid .Ita~rtf,r(ct 
i~idustry practice in this state. Qwest need not niodif:v the \nngu;igc i t 1  SC3:L'f $wi:trrrft 

5.8.3 (which now includes the Facilitator-reconi1iie11cieci rnocliIica!ii~ri~~~ ti) i~lrreilti 13irP 

positive recommendatio~i on this issue. 

Qv,lest's indication thnt Secrion 5.8.6 ha> bcc11 ~ l~ t )o tcc f .  Ii;l+, ~ t t t t  titlcf~ 
independently confinned by the irxervening parties. In the tltScnt tl'rn~ t f ~ t :  <.'r'crt3~\ii!i~.~f1-~!i t; 

adyised by intet-~renors that Qwest's representation wirh 1.csl7cc't (o r l r h  rlr:lrtc,'r 1% 

inaccurate, we require thnt tht: l311_~uil,oc! prt)poiecl b;' the nllllti%litlc i : r r l ' l ! \ t ; t t i~r ,  b r k ~ q f  

4 i  Id. ,  pp. 3 1-32, C I ~ I I ~ ~  Miiltistatt GTC Rcpor~. 1) 37 
"' Washing1011 ALJ Workshop 4 Report. p. S4.'#35? 
f>5 SCLI ARB 333. Q\ccst/Lc\*el 3 .?igrcrn~cn~. scctlon 5 5.3 
"' 'Multistatc GTC Report, p. 3 1.  
"- W;lshington AL,S Workshop J Report. p. S-l. $374 



,li?ti\c, be  inciucicd i n  the SC;,AT i n  order for Qwcat to obtain our 1 7 0 4 i ~ i \  c 

~t.~rt~irinc~~clatio~i \\,ith rcspect to this issue. 

Positions of tlme B'nrties. AT&T contends tlmt the SCAT i~rdcrl~trifi~ntir~t~ 
pl- t~vivnn\  arc iniiclciluatc because thcy enable Qivest 10 airnit1 liabili~!. etpt.ri ii i r  c;11i\e4 
1111ur-y 31!11 ci~i~!,r:\ CI..ECs to defend both ~lienisel\~es anci Q\\cst froni s ~ ~ c l l  iliiirni. ,-AaT'k'f 
tur-t1ic.r itttrcs tli:~l t:u.il'f itidcriinity pru~fisioni are inapposite hecause the! rclatc 1i.1 t ~ ~ ; i k x -  

t l~nl-ktr  enct-~1scr.s ratl~er than  incli~.idu;ll interconnection :igrccliients inrendcd ti t  tncrc:iw 
L-a~npctition in  teleco~iimi~nic:itio~i~ ~ii: isket\ .~~ 

C)\\cst begin5 with a gcnesal contention that 11s latest provisions prrn idci 
rc;ric)n;~hlc. wcil,r(~al rights : I J I ~  oblis~ations and prevent the prr:,! ision from l?;t.i~y i~l,\t.d ;I% 

:r m:lrkcrin; tool. Tlic concern \v;ls that CLECs would be able to cilptxrc  customer^ h! 
offering ~cncrous consequential dama~es  for outages and then shift liahilit .  tn Qnejt, 

h3 S I I L ' ~  i~i;~rht\lit~g. Xi1!.4 Q\i1est. sl~ould he :~ t  the peril of ttlc ninrkc~ter. C>t\cst alw s$sefii 
rhn: linhility to tl~ir~d parties chould, according to stund:ird indu9t1?. pr-actice, a r i x  c>trl! o t ~ i  

r \ f  tllc coi~tr;iclii;~l Ilesus betwee11 the parties, rather than any conclucl. \\rl~ethcr or IIOI 

;!rici out o(' the aycernent: 

"[R]cc;luse there are literally thousands ot'sce11;lt-ios i~ricicr 
which one party conceivably couid legally ohligi~tecl [s ic ]  to  

ilidemnify the other at law. the!! should hc wont~~ctuail! 
obli~nted to indemnify each other for claim:, of thircl p;\rrlc.; 
otlier than-end users [sic.] only where the unilcrlyi~~g 
C O I ~ ~ U L ' I  ~ C ~ I I - S  soiiie con~iectio~i wit11 n party's hrcacli o~ 

..70 f:lilur-e to perfom under the agee~iic.nt. 

Discalssion. The Multistate Facilitntor's ;~ri:~lysis IcJ llitn c ~ ~ t ~ c l t i ~ l ~ ~  tlttlt 

"131 CLEC that wishes to offer libern1 servicr- i i i ter .~~i~~~ti~~~i  
benefits should heas their costs.. . Where Q\\rt.st's 
ernplcqrees, contractors, asents. or rep~-esentati~es rrtrrir>i~\l? 
causc physical h a m  to CLEC customers or their 
1x-oper-1 !'. . .owest shoulcl be responsible. a p i  11 to al isn 
cause and effect. This is not a case \vI~erc n CLEC is 
extending a benefit of value. while transfe~rinr thc co\t to 
someone else." 



The Facilitator. then recornn~ended thc inclubion of langrtugc ivhir;h rii1\\ ttl?pe;ti\ 1;1 

Section 5.9.1.2." 

The RTasliingron AW also foilrlcl that llle .Al"ck.I' Irttti 110t \D~tn\n lir.ri lk '=+,i.- 

common industry practice for inden~njfication of' losses unrc.l:~tcd tt, il\c [ ~ C T ~ \ \ ~ ' ~ L I ~ I ~ I ~ I '  ~ : t  
the contract and did not require Qtvest to 111odiSy i t s  p r ~ p ~ ~ t i f  1nt l~ t1 ;bf t .  i r t  lhak ~'cgsrif, 
Howe~er,  the AU found that i t  was not conirnon indilstry pr-actit:e for' ~~'j l lful tui.;.rlrt~~t~i,i 

of tile ilxdenlnified parry ro be co~~erecl by the ngrecnicnt and ordcreci that pr'irviriijit 
delet~d," 

We have reviewed recent asreeinents i n  Ore~crn ;~nc! i i n ~ l  t l ~ r t t i '  

indeninification provisions generally track those in otl~cr jui.isdic:tic)nh. Ji-u tc1llr:iii t? t i t !  
the ;inxlyses of the Multislate Ricilitator and the Urashington ALJ iih ~c~;puct to 
common industry practices and iilnd that the iiiost rcccnt SCi.AT I ; t ~ i ~ ~ r i ~ y c  ;rdvrlu;rrt.F\ 
resolves the issues presented. No f~irther action i.; rcquircil by ()iv~*ii! t o  ~ I \ F I ; I I ~ I  twr 
positi\*e recommendation with respect to this section of the SGAT, 

SGAT Section 5,122: Inmpacl of Qwest Sale of Eschar~glzs ilpatr C:rrstlrn~tacltrf 
Oblige ticms 

This section of the SGAT has been col-~iplcteiy rt'vi<c:c) ar~il t:ikcrrii:ilt~ 

provides that. when Qwest sells any exchange which inclucles CL,EC"> e~lr t  tr.tor 
cnhroinen to 311 unaffiliated party, the tmnsferee is deemcd the clt!ccct%crr ill ~tltrr'a'.iz l \ r  flic,p 

contrac~ for a period of 90 days beginning with the iintc CLEC ~ C C L ' ~ L ' C I I  I \ I ) ~ ~ c c '  OI tht: 
assi_mrnetlt. or irntil such time as the Con~anission orders. Duting t l ~ ~ t t  t i  tuc, ( J ~ L  'i:-,li 1% Lij 

use i ts  best efforts to facilitate an assunqation of Qwest 's  ohiiga~ic.,nb. 

Ilhositicprps of the Parties. ATcQT prol3oses larlg~~:lgc wlr~ch %.c~irli,l rctfqtfr 
Qwesr to obtain the prior written agreement from the pwteutial tr;krl>lt:r.cl: 11t;il i t  r f l  Snrrfrirr 

oil intcrcnnnection and intercan-ier obligations of Qtvcst, provide CL-E(:+ u, it11 114lii,z i d  
the transfer at least 180 days prior to closing, provide copica ctf ill1 tr ; t t l~ . t t '~ - .~c i~ \ i :r l  

documents filect with regulatory bodies, use Qwest's best cff~>rr!, to t'irci6it:ltc ~ j i + i i ~ ~ " : t r i f t ~ i  

beriveen transferees and CLECs with respect ro assumption of Q~sc.it'x c~hl i r : r t ict~~s r t ~ l i j  

not oppose any intervention by CLECs in the transfer pn)cceclin;:. 'T"h14, Al'&"l iticcrt.k. 

u.ill ensure smooth transition for CLECs to a rclntianship iv i th  the rwu clst fret 

Qs.rest asserts that these conditions, ii.hich XTKr  ~i i\l.~r.~ t t r  t l l \ p i r x C -  i i i i  

undulv burdensome and that a "gag order" f~~rec'losing Qiv~sl'\ otijtcliutl to C'l+EC 
inren.cntioc in a transfer proccrdinp is a .'nonstarter." Acli)pt ing AfTt!!'l c-c i l ~ d i t ~ i  tikt -$rid 
imposing them. in ad\-:mce. on a purchnsing nitit! \vldcii rn;c he i:il lcri  pilavrhil ilr.in 
Qt~yst. n.ou]d '-effecti\~el!. de~ralur and materially l i  mi1 Qwc.\'s ahili? l i r  ris;iti.c:_.c i$&ii 

assets througil its proposcd Section 5.17.2." The only sffecl of ihc r\l'rk'i' ~ > r t ) l ~ ~ ~ ~ ~ , t i ~  lli' 

-' hlultistate GTC Rcport. pp. 34-35. 
-7 

\&'ashjn~toc ~ t L i  IVcirkshop 4 R e p a n .  pp. 8 7 4 % .  7'13Y(>-;97 
-7 

.ATLCT GTC Bsitf. pp 15-77. 



the Comniission's re\ i c \ i  o f  xuch u transfer ~ ~ o u l c i  hc t i t  "ttlirt. di:rr J Y C ~ L C ~ - %  it& < * $ l k t c H r i i t i  
-4  

:~ntf inefficirncie5.'' 

. , 
Discussio~~. The h/lultistate Facilitator \rri~stit ;I 1.vkll:tn~c ->: :r\rc:c*t.. 

"Recriilse I-equirements opplicnblc to IJ~vost sncl tZlc 

~ransleres mu? well differ. CLECs shou1cl rtnt h.tve i t l t  
unilateral right to continue rhe SGAT i~~tti.iinitcT! 
Ho\i*ever. the) ~lioulci lia~je a r~ta.ianahlc oppztrttinilr> e i t l i ~ r '  
to nezotiatc i\litli the tlansferee 01. to seeL relief fitmi the 
co~ i~m~ss ion  in the e\Ient that ne~otiatinr~i arc r ~ t > t  s~itfr'icicr~t 
This need can be ser\~eci by a niinirnunt notice peritrrl "' 

Tile language tlic Facilitator then proposed uns adupred b!. Q ~ i o i ~  inro r t n *  ;trnc*ni tlrc$tr3t 
SGAT essenti;illy ~~cv-l~ori,~~.'' 

Tlic W aslaington ALJ jimilarl> conultidt;lci that A'l'2c'I' h.:d rttst 

den~o~istrated a need far tlie additional proiisions :~nti notell r t~: l t  "[c j; r ' t l  ti ~Cf\ ir \ i i  .4f'&*f'---r 
:~dditional language, the SGAT present4 @vest f ro~n csc:ipit~g i:i ~ , ~ r t t t i ~ ; ~ ~ , a t r . ~ i  iit"l!~g,ttrc>tr? 
to 3 CLEC through irssign~~~ent.. ..We beijevc tliow iis.tic\ ,rtc il-c\t ~ t r l ~ i t c ~ ~ c ~ f  ir: thc . .-4 context of a specific transfer of proyxsty case.. . . 

Qwest has maclc suhstantiill rcx isions t t r  ttlc I,ifq?tt;t;j*c t f  I~.rli P ~ I : * I F L T ~ I >  
proposed in order to respond tmrh to CLEC cot\c:Crrla ;ti\& 1111: ilplt\lri;lx i cti&.qlr~its P F ~  * t t i t i t  

.jurisdictions. We conclude that the lan~i13pt' noxv in p l t i ~  1% '.tit t i ~ ; t t : ~ ~ !  t i a  . k ~ t ~ I i ~ ~ ~ t u  file 
needs of all parties in the event of n tr-an\fes of' 1 ~ ~ 3 1  cx.ctt;inyc\ rcnt:k tlr, luarEwr 
111odific;ttions are I-eclirired in order for- Qi\lrst to ohrtiin c i i r i  ,~ppro t~ j t  xt ~ t f r  rc\j=e,T 4 % )  151~4 

portion of the SGA?'. 

SGAT Section 5.16: Nonalisct6isurc of C'onfide~ltirib ltrrl'z~rtxr;iti~urr 

The most recent SGAT ncrndiwlasttse prrl\r!sir:n\ 4t:*~1ttFr,,titf t i ,  tkc 
discussior~ of the impasse issues in this section, Sccrion 5.1 h, I ntru ir~~~luriv\ "tlrt-\t:ac.k I * t  

nlr~rketing pl~tns" and "end user customer" infc)rrnation tv i th t i~  t t~c I t k t t . i t  t r z l i l t t~~ ;r t s t+ l r  

subject to protection. The Sullo\iliiig sentences ha1.c nlho hccn  tidu dud: 

"Each Party shall have tlie right to correct iln ii~:ltl\~rrxr~i~t 

failure to identify informati011 aa Prc3prier;~r~ fniitrnlariott i:k 

giving written notifjcatioli withifi t b i t q  !,(?f)i 1:Irryx uttcr 5 1 1 ~  

infomiation is disclosed. The r c c c i ~ i ~ r s  P:uty stt;ril ficirit 

that time forward, treat such infonr~alion its E'ropricrar-t 
Information ." 

-" Q\ tcst  (iTC Hilcf. pp 76-10 
-' Grrrrl~nr-c~ M i . ~ l t ~ \ ~ a i c  GTC. Kcprlr!. p .;7 ;incl SG \T Section 5 13.2 
-" Wrtshington AL1 \\ orLshop 3 Kep(n-1. pp. 80-90. ';1JOh 
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Scction 5.16.? has also been re\ isrcl ancl es]?uncIccl hi) that 1111. firct 
cetiti?~tce IIZIS bccn mnde into three sentences \\:liich  no\^ renil as Sol lo\\ k: 

"Each Part!. shall keep all of the other Partj8's Proprietill') 
1nfonn:xtion confidentirtl and will disclose i t  on u need ti, 
know basis only, TII no case sl-tall retail m:lrketinyr. st~lc\ 
personnel, or strategic planning have t~ccess lo such 
Proprietwj- Infonnrtrion. The Parties shall use the o~hrr 
Prirty's Prop~ieta~y Information only in connectirrln ~ i ~ i t l i  t l ~ t \  

Agreement." 

Positions of the Parties. ,4T&T is conccrncd ~r ' i~n:~rily I! i111 I&\ t:*ir'h.  

:rbility to provide access to CLEC local serjlice requests ("LSRx") by ( ) i tch~ 's  c't'inll 

marketing nrrri. which could use the data to "win bock" cuslomers Bcfcwt: the) hiit ~r ck6i.r 

left Qwest. ATcU offered evidence that this had. i n  fact, oc~urt-~cl ill Mirtr~c\ottl i in~ l  that! 

Qwest hat1 the cnpahilicy to cla i t  risewhere." AT&T asks that tl~c Co~~~ l l l i s \ i r i t l  find 
Qrveat in ntsn-compliance with Section 37 1 unti l  Qwest cnn :~dec;ju:~tcly e\plil\t~ tflc 
%linnesota incident.7s Qwest ciid not address this issue in its hricf. 

Discussion. The i\llul~istr~te Ftlcijitator de~eniiine.ci ~h;lr, thc sir~i!lc in+;,.rikn~ 
tfescrikeil by AT&T was not sufficient cause to find Qwest in ntrn-con~p!iitncc, ~ 1 1 r l ~ r ~ ~ ~ ~ : f r  
rtrz 111otte1' it-as. indeed, a serious one: 

'"The problem on this record becornex onc of clcciclin~r LV\I;I\ 

ro 11lnke of the sinsle incident citecl by AT&T. it tlid 
describe the kind of effort it undertooli to LII ICL) \~~LI .  i~~ciilcr~ t ?  

of this type. Such a description would have hclpcil lo 

decide ivhether this case ulas symptomatic 01. i.;olatcil ... i t  

would not he surprising For a telemarketer sellins net\ 
ser\~iccs to Qwest end users to encounte~ by chnncc n 
household member who says that there has juxt hcrt~ ;I 

decision to switch to anotl~er canier. Given Lhexr 
possibilities, citing 3 single incident.. .cioes rlor h u p p o l ~  ;I 

broac! conclusion that Q w e s ~ ' ~  perforrn;~nce fails ill mccriirg 
Section 27 1 requirements, or that there exist\ a nr.e:I Ihi- 

,.-+, 

imposing a potentially very substantial remecli:~I p l ; ~ .  

Sinljlarly, Workshop 4, Part 2 u8ac not a forum \\'here  hi\ i\.;trc i i t i , r i i t  Fi4: 

;rdeiius'cly explored. given the inherent con~tmint~  of the prrrceuding. Howci cr. rtiq rivu 
Section 5.16.3 language, cited above. directl!, ;~nd satisfncroril) aciciresai:~ rt'I'k"l"3 

-- 
:\I'fiT GTC Brief. pp. 28-2'). 

" I l l . .  p. 30. 
7,' ;Llultistntc CTC Rcpon. pp. 38-39. 



cnnct.r?ls. NO further revixionr lo  [hi\ wcticln of rhe SGAT ;ire n ~ ~ s i * ~ ~ , t ~  t i r t  C,)L%C-~ t k +  

receiilc our posirl\.s I-eeornmencl:ltion ~s i th  rehpecr to [hi? Ib,ue 

Accorilin_r, to A'I'kT, "lcljurin~  he inrc.rco~~~~cct~r,ti ilnd ~ t ~ t ' f f ~ ~ : \ i t i ~ ~ ~  

\\nclr~hc~p\, Qwcst clairned i t  needed CI-EC kx-ccasrs ro ensure 11 ccru2il rl~tlct CS€,EC 
clernu~iii f'crr mnks  and colloccl~ion space. Clther than C'I,EC'?I ~r~-<~i\'iciit'lg I ~ I ~ : L I C  .\t;~ei:~\f? fc? 

Qavrst it would not havc access to suc11 inf'onnntiolt.":"" The cirrr'ertt SCi,&T f!rtjr t s t t t ~ ~ s  

~lnder Section 5.16.9 are entirely new, and AT&T's pnsitiot~s \~itih t'cq+~:.:c.t i!r tfttx i k i t l t '  *ifv 

pririiai-ily based upon its oejections to langua~e previously ~l f f t l~*c:c f ,  Ix t f  l r w  t.i i t t t c i l * k l k l ~ .  

bj. Qwest. New Section 5.16.9.1 provides that "in 110 CiiaC dull ~ r ~ l ; l i l  ~1~3rb,ccrtt$+ i,dt-\ +a i  

st~.iltcgic planning ha\-lc access to this forecasting informatinn." ;inti ri.tlorrcb g~;trtic% %r i t k  

;~cucsx to confidential information to execute no~~disclosi~l.e :Lgr~-iClnci)t'r :~TILI bc i ~ f I . b / ~ i Z  
s:rnc!ious incluifini~ terminatinn if \liolntions occur'. Hew Scclinn 5 1 hdLI. t l [?r~*% tcitw\ th& 
Q\vest \\.ill ~>r(lili(lc tile Commission with forcca\t infc~rrnnriort if r>rdcrtrl k r l  t l r ?  wt_ frizb 

requires Q\vest to initiate procedures ro pl-ntect the inthrnt;tticrn'!. itrtliitict;ti;~lif;)~ St'$\ 
Secrion 5.16.9.2 requires tlie ntainteniunce of seci~rr files ;inti l i t t r i r ; t t i ;~ r r% z w  <*3gl l l%t i~ ' i  

; \ C C ~ S S  to data. 

Positions of the Parties. ATkT states that (l)rc$on f ~ t s  :IJC~)ICCI Ytkc 
Llniform Trade Secrets Act, \vhich provides, in part. thrlt u tlG;tJc secret tlsq r i o t  ha. 
disclosed in any forni other than that authorized hy the tr\\-llt.r. ATR7- ft~rftttlt xt;itr'~ ehi*f 
this prohibitio~~ extends to the disclosure of data m part of ~ t g g r c : ~ ; ~ f ~ ~ I  it~fih~-it'i;\tti~r>. 

AT&T opposes the position, voiced by Q\vcs~ dirrdinp thtlre prc>cct.iIit>g\ t i t  t?:ilcr 

jurisdic:tions, tliat aggsegated for-ecast infom~ntion I: :I\ 1\01 ~c1t\fitit'iiti:11.'' .4cct~~ditx~: f i t  

X?'&T, 4'7 U.S.C. $722(c) only permits the rcltl:lhe of : t ~ ~ r t ' ~ ; ~ k . ~ l  t r i &  i r  \ P F +  i~ t f r l t%~, t~ ie$i i ,  

not the carrier-to-cr~rrier data which is the sub-jcct of t h i h  s c c t i i ~ r ~ ,  Fitz~lllj. :\I ~k*f' ,~*kc' l"t% 

tha t  i t  should havc an opportunity to know with re;lhon:thtc certi i i i~r) tvhtclr of QU c+%t's 
$2 pm'.sc)n~ael will I~a\.e access to tlie proprietary inform;ltion. 

Q\vest contencis that aggre_~aIed ~ C > ~ C C ; ~ S I ~  CIC) nt>f 11i:c~L Lo b ~ i  ~ r ~ i k f ~ ~ k  ;i'i 

co11ficie1tti;tl becausc. once the data can no longcr 1x2 linhccl Ic) a \pt'c:iflu Cf .f<C. i t  L';L~H:CI~ 

he Jcerned to be proprietary. Qwest asserts that its rcccllt pr1>p>~;11  It51 SctCtrun 4. lia.cl, f ,i 
(IS rllc SGAT already provides that Qwest u4l not disclose a~grcy:itetl \I;U:r "if' lilclr 

disclosure ulould, by its r1arut.e. reseal indi\ idual CLEC irrl.c~r'ni;rrioil." ar;tf rh,& it): thc 
r,ix of small eschar~ges where only a few CLECs opcr-ait., n o  u g f t c p ~ t c ~ t  tlat:l v.oui3 he 
cfihclc~sed it' i t  would compromise indi\ridual CLEC-~pecifii. clstu, I-ioctc\ ut'. the cilrrcirf 

SGAT'u Sec~ion 5.16.0.1. I no longer contains this I ~ I I ~ U ~ I ~ C .  ah i t  1 1 ; t ~  heen ritpt,t~.c-it n~ rlfi 
;\ i 

the Multiszate Fnoilitator's proposed language to rcsolvc thi\ iasut.. 

" L\T&T GTC' Kncl,  p. 30. 
- 1  frl,, p 32 iirld rii. 98. 
- 2  ItL. pp ;3-3i. 
0 % 

Q t i c s ~  CiTC' Br~cf .  pp 17-41 and J n n ~ ~ a r )  TO. 7002 SGAT 



iVitli respect to the individuals who may h~11.e ;icte45 11) cir~~ficlet~tial 
infot-mation. @vest has adopted the Multistate Facilitutor's recon~rnenrluil I ; I I S ~ L ~ ~ I S ~ :  
restrjcting access by legal personnel to situations where therc is n itispure ~'eg~~nlrng the 
qttality or ti113eliness of the forecast as i t  relate& ro any season for which the CLEC 
prosicfed i t  to Q\\*es~ under the SGAT. Qwest contencls th:it other en-tlplo~ccs ~ ~ h ~ t  l ~ . t \ ~ i .  
access to the information obtain it on n "need to knobv" basis anti inclucit. ivhc~lt-~:rle 
ilccounr rnznagers, u.holesale local interconnection service (LIS) :)nil cailrrcutiut~ prJi,d\rct 
mnnngers. network :ind growth planning personnel responsible for prerparin~ nr' 
respo~lrii~~p to such farecasts and, 2s sucll, strikes 11 reasonable t~nlonctc i t l i  tuy~cCl ( (1  

cunfidenrinlity. 8-1 

Discussion. There are two, disti~lct ilnpasse issues ~>l*r:\cntci.l i l l  this 
sectiofi: first. the treatment of aggregdtecl forecr~szing data, \\lhesci~l 11~1c plum uT dn 

individual C1,EC arc concealed and second, the treatment of 211 i ~ l c l i ~  i ~ 1 u ; r l  C'Id11K?~ 
forecastins infom~ation. 

Aggregated info~~nation. knowing hokv one's ccrmpciitors, ii ;:rralxp, i t c + b ~  

tlsc mirrker, i s  cornpctitively siiluahle knoevled,oe to the info!-mcci pnsliy, e\cii i f  uu 
in&i~iduai ccnmpstitor'h data is obscured. This is especitally truc, i f '  Ilamt" r ~ l '  thw 
sclmyeri~ors ;dso has this knowledge. We disagsee with Qwest's contenlirrn th:lt, \llrt.r :ru  
indi\idual CLEC's forecast has been obscured by its aggreption ~ \ l i t R  rhc fr.)rcc;i*~lk 
other%. such data no longer is entitled to confidentialiry or i!s lackins i r t  t l ~ t :  t ~ h i l r l )  f i r  y, t~r :  
one pany an unfair competitive ad\'antage. The Washington A U  rqjccred I I ~ L ;  r~i'~gtrk:tf 
Qur5t language an this sanir basis: 

"We find that the need to protect CLEC confidcntinl 
forecr\st data outweighs any neccl by Qutext for uggr-c;;nted 
data. The potential for misuse or f'ailur-e ta protect d:ltt~ i i  

,385 roo great. 

Tlie i\liulrir;tate F;lciiitator. when proposing rep1:lcement Sectiori 5.16.0. I . 1 ,  i! f\\r;Ii rlctl;t 

app~;1rsiin the current $GAT. c1e:irly stated w h y  a languu~c chan$c w;I*. 11~'c'ci.%iri'>: 

.+The infom~ation involved clcarly is hizhly sensiti\{e ur1c1 i t  
is ilot sufficiently comforting merely to, as QWC~I  hi\\, ~ i i k ~  
precautions ttrhen i t  believes that aggegation will not br. 
i.utffcient t-=, protect the confideritiality of an indi\.idual 
CLEC'r; darn. The protection of [lie infnsmation i.4 too 
in~ponant to trust only to such a 1)ro~ision.'~"':'!-N0fr th:~t [hi*. 
proirision. unlike Qwest's lang~~age, docs tlat allow Qc\;c+,r 
to rise aggregated CLEC forecast ink~nnation fur any other 
puspose whether or not related to fultillin~ i t s  

responsibilities uncles the SG,-I?'. Section 5.It1.~1,1 iklrca~l) 



makes individual CLEC Soreca\r infoslnarlon :I\ ail;thle I G ~  

the specified persons \v110 need to k n m  i~ rilftll! ( f u c ~ r ' ~  
SGAT responsibilities, There is tlius llii h i i h i h  firr 
conclueling that anyone else \i ithin <)V.L+SI hit\ r i  tlctt'il tt.11 

,-Sf> aggregate information. 

New Se~tj011 5.16.9.1 also lists thc p i~ r i i~ t i l a~ .  pesso~rt~cf t ~ ~ t i r i  ~ ~ t , t )  tfirr c 
access to CLEC' forecast infor~i~ation. Each of the riarncrl pi~sirii~rtk re:t)itn:lt4.i, reprt'>cnfy 
thc cl:lss of' emplojlces \vho would need the ful-ecabtecl infc3nunti11rr in crrrfcr tit eta~tar~  Itr-rt 
Q w s t  I - I X I ~  nxet its obligarions to CLECs ~~ncler the Act. Sci.rrt\n 5 t t ~ . ~ %  t,rtt$irag~~ 1x1 i!re 
curt-eenr SGAT aclequatelj' responds to both of ,AT&T'\ ~'clri~rsrt\, 'rli:~k\ fxtrtht?!' 
n-rc~clificr~tion to this section of the SGAT :ire necci\;cr> in itrricr I; $1 tJr\e*i t o  t?Ellt;x~'ilfr ~rai;  

positiw secomn~endutian with respect ro ~hehc isiie\.'- 

D. Access to Operational Sirppord Sj.ster~.lr; (OSSI, SGAT SVclicfrt 12 

Section 12.1.6: Conmpliance of Qwest Change hlanugen~entl iJrc>cr.,.cl* rtl'ith S;C'(' 
Recluirernerits 

TIlc FCC rccluises that il Bell Company's C I I ~ I I F ~  fllalliistfillCttt prtxt:\x t C'liv35t' ;vt. Chlf i 
dcmonstrutc irs adecluacy wiih respect to fi\-e I'JCIOI-5: 

I .  Infor-mnt~on relating to ~ h c  c h a n ~ e  rntlrl;tgt:nrcnl pntlics. 
is clear11 orpnized and readil) ;~ccesAh!e l o  cotnl~~~rit tg 
carriers; 
2. Competing carriers had substantiit! itzput 1 1 1  thc tfc~%ign 
and continued operation of the ch;~nsct ~~~:t-i~sgt.t.i~c~lr 

process: 
3. The Change &lan:qemertt Plnrl c1efrnc.i the p~"~)~~c:zcljtltc t i>$ 
the timely resolution of ch i in~e  n~ar1aZcn~rnt c[ik!!tules; 
4. The availrtbility of n stnblc testins cn%it.i,rirne!~r ~ h t t  

mirror5 production: and 
5. The Efficacy of thc docuiuenintian t lw  H(X' i~rrxhc:. 
a\~ailable for the purpose of building :In rlcctrd.jnic: 

'3 S galeway.' ' 

Positions of the Parties. A'TKT ilcrtex that Qnest h,tt re% 15- I'*iC'hffh 
plar~ consider-;rbly during the course of the pr~)ceeclir~g, Ttlri i ~ ~ . i - ' f i r l t t .  irbtipit:if 6% t t i i  

"' hMulti\laic G'fC I icpor~ ,  p 40 
i- 

Q W ~ S I  ijidicatcd 11s \ v i l l l ~ l _ ~ n ~ j ~  t o  :~dopl ~ h c  Mnltislnte I:u1gu,1gr iiilrf ts\~tt;pt,r,?tt*;f t k  rrr  rk::. ctltlLL!Ji '4; -i 1. 
rscn ritoush 11 argued [hat I!$ cml~el- offeriny \$as pmptr. ()tsc.sl GTC fSi~rl, ?"t 

'h ATkT GTC Brlcf. pp. 77-34. c i t ~ r l ~  I r r  ~lrc i%li,rrc.r. of;lppiic trtrrnr [ti df:(  ( ; * r ~ i , a ~ r r ~ i .  i i / : ~ - t t r  ! I, 

! i ~ ~ ~ f l ~ \ \ * ~ ~ ~ ~ o r - i r  fiitll T P / ~ - / I / I O / ~ P  Corrrp(ir~v {it111 .5(1t~rl111 cX,\~i7rrr K f l i  C ' t ~ i ? t j ~ t ~ t ~ r ~ < - ~ z i r t , ~ ~ <  .b*~ ?t c : ! t i  ' d f! .; 
. Y ~ > ~ / / / I \ ~ ~ ~ J > I c Y I ~  13( * / /  I , , ) t rq  l)r.\tcl/t(.~ f '~o . . s~ (~ i~~t  / , I  .5rctiritz 2:l t7f ! /I<* F p / ~ c  ; ~ > ~ J J V ~ ! I J ~ ~  r i f l ~ r j ! x  1.: :$W* 

PIYI \ -~ (~ , ,  lr~-R~.q~otr /~1r(~r-l,\ 7;4 Si~r-~v~ L-T lrr Tc.~i7%. ~ I L * I I I I I ~ : \ I I L ~ I I I I I  Opir\ i t)rt  , ~ n d  I r ~ l c ~ .  t f -  l>ibL!\ i l i  %<. kgi+f-34 

FCC (H)-7-3S, (Kzl. J L I ~ C  30. 10001 at (1 108 rS'Sh'C. Ji.~os Ovt/cl"~. 



inforrnarion ~uhmitrrd oil rhe record, ~ridicares. accord~ng to ,~TL!T, ih ,~ t  C , l \ \ i t ~ ~  17 

cu~eritI.i- clut of cor~~pjiance with the ClChIP prow,\.  lit.\ i:,ing tile p~-ck'cs? iiiriit i c b  

in%afticit.nr- XTkT ax,erts. Q ~ ~ c s t  musr ciemon,rrate nctl!nl cc?n~yrlr,lncc h~:;rltir~ t r  t t \ , r$  
receite Section 271 appro\ 31."" The I:tcest \,ersion of' the SG.AT c~jtltiut.t\ sttb~l.t;tttt~ti 

revibiclns to Section 17.3.6. In e ~ ~ i ~ c e ,  i t  C O I I I I I , ~ ~ \  Q\ves~ ti) nlai~stai~lrtig a ('hlfv~ i.4 &,<>. 

2nd zct utilize the Frocebs for- a (vide range of change5 i n  docunlcntritinn arul \ ' f i ~ i : ~ ~ f ~ ~ l ' r ' ' \  

ATGT Joe< not appear to object to the Irinpa_rt. of Q\\,est'\ corn~~~i t i t~cl l t ,  / t c S r -  %t 

In its Brief. Qmlest does not address the i\s~ic \ \ I~ici~ ,-\T'<kVl' rT; t i4 t" r .  '%i'iF1~1i 

12.2.4~.3. stares. in its entiret~., "Release ~~pdntes will he i m p l t . ~ r t c  p ~ ~ i ' ~ ~ l , t ~ t t  183 t !~e f",3+\fY 
set forth in Exhibit G." The SCAT page markeci "Eshibit G" stL\tt'\, I n  it,,. ~~ l f i i ' t : ! i ,  

"Ender Development." 

Discussion. 011 October 10, 7001. (lwc'sr filcci i [4  I ~ c ~ ~ c ~ I I  01) %tri!w 

Of Change W1an:igttnient Process Redesign (CMP Statu\ Rc.pt.rrr Yo. I 1. 1r1 f!xit Rt:p<ggi  

Qxvest itores the actit'e participation of CLEC ~-epr~szntar i t~~s  111 tlx dci  clop~trc~l-r ( 4  :iw 
ClCblP process n~ld includes n master document indicarr t y  the i.h:ingc% ,tgr.~mi ZI 1 17) Ikr: 
Parties in the course of the redesign process t pp. 2-41. On Octohrlr- ,:(I, 2 0 0  I .  ..?I-B'&.~l' t itrtt 
Cornments on CMP Status Report No. 1. !VoridCo~n filed (C'oc~ln~ctzth 011 80% tlnlkxr I, 
2ROf. Qivesr fitrd CklP Sratu:, Report No. 2 on Dzcrmbclr 5 .  3001, anti :\Tc!'F' filcci 
f omments thereon on January 25. 2002. The ChIP Itc.de\isn IS ,Ictr3. L-1, ~ l f ~ r f & ' ~ t ~ d >  .inti. 
until either all issues are resolvctd or in~passe matter, arc brcught to r w r  ;!IFdlft:~rtf, y.rz 

c:alnot jticlge the adequac) of Qs:est's procmes. 

Ths issue before the Cornmia\lon In  rhis porticxi c r t '  our IVL ~t:+r. ( 3 1  13rfr7: ,: 
Sccrion 27 I rlpplicrttisn is 1101 the CWIP prucei, itself. hut the ; I ~ C ~ L I ; I C - ~  ot illc f , i t ~ ~ : ~ ~ t $ ~ ?  

~ ~ h i c h  cnmnlits Qwest to the full breadth of the CblP proccs:, rlnil ubhich u r i i  triclifpi\rV!ci; 

rhc CMP at some future date. AT&T has offered no rea\on wllj the i ~ l h t ; i l l t  I;IIs+:H+~~~ t ~ f  

the SG.4T ternls and conditions section of Qwerr's npplir:~rinn slmutil riot hc ~rfryrt irq~t:rf  

Thi* rsferecce Ir~ngua,oe here is promisson.. rtlrher than qualitati\ L. ill i~;iti~rcl., :,\~ii,l ti r 
rcsotnmend :I findins by the FCC that the commitment of Qwesr i s  + % ~ > C [ I C C ~  o ~ f t  tk rE , ,  

- h .  

5cction n irh wfficient particularity and breadth as to be i n  co~~npl~:tnc,-r \% i l l t  %r;llr;il d: ; 1 

The %ucccsi, or frliIure of the ChlP Redesisn'a efforh to s ~ t i c f )  r l~c  Ac' r .4  ~ . c ~ / t ~ i f r - r ~ i ~ ~ i f f ~  , / t t  

unkno1i.n because the ChlP pro\.isions are $r i l l  being x t i \  el? nt.gclri;ttt.ti t ~ )  titi: {rirrre-.. 
\Ye rherefore u.il\ consider [he final GMP in Wiorhsf-iop 5 .  

E. Bona Fide Request (ERR) Process, SQi.111' Section 17' 

Section 17.4: Fiondiscra'minatory Treatment of CLECs in the Rll;R #Vr.trbzr:%i 
Sectlion 17.12: ,Asoidauce of the BFR Process J8'hacai Weyucsts :arc Ntji t 'nlyur 

The cilncnr SGAT ~rrovidt\. in  pertinent pan, a, l'ollt>t\ .,: 



" 1  7.1 An), I-equest for Intcruonr~ection or- iICi't'<% Its 

an T_Inbundlt.d Network Element or ancillar) se~.siic r k l t  ii=. 

riot already ~lsailnblr as descr-ibecl in other scctirw\ o f  i f l i~h  

Arreernrnt. including bur not limited to Exhihit Fo r  an: 
other Inter-connecrion agree in en^. Tariff or athcr\viw 
clcfined by Qwest as n proclirct or service slrall tze rrcatcrt a, 
a Hona Fide Reqirest (BFII,. Qwt:st shill1 use rhc RFR 
Process to cletrmiine the tel-ms ancl timet~tble for prcn idiry 
[he rccli~mted Intcrconnection. access to UNEs clr. iltt~ct' 
ancillary scrviccs and the technical fea.\ibilily of 
ne\v/diffescnt points of Tntercorincction. Qvie4r n-ill 
administer. the HFR Psocess in ;1 rlon-di\cr.irnin:itor! 
mrinner. 

17.13 In the event t\iat 1: CLEC has q i ~ l ~ n ~ i r t ~ d  :I 

Rt'cli~est tor I~iter-connection. Unbundled K\;et\tnrE, Elril~ctlt. 
or an! combinations thereof: or anci1l;u.j .~cn-ice\ otlcl 
Qwesr determiiles in accordance with the pru\..l\io~,s tl l- t tr ix 

Sec~ion 17 that tlic request is Teci~nically Fctsiblc. 
subsequent recluehta or orders t'nl- suhstantiull> sit~iil:~r. r)lptbi 
of Inlcrconncction. Unbundled Nct\\~osk E!eri~enrh or. 
combinatiolis thereof or ancillary services under ir prc.1 iotl.\ 
BFR, a subsequent BFR shall not be recli~irect and 11w 131'12 
applicalion fee shall be refunded in~mediatel!. Qrsmt t ~ t t i )  

only require CLEC to coniplete a 'New Prrrcit1i.1 
(2mestionnai1-e before orderirig such Interconne;tio~~. 
Unbundled Network Elements or cot~ihin~ttiatis thercclf' c ~ r .  
ancill;l~-y services. ICB pr-ici ng and inter\-ills \vill still :!ppl> 
for recluest5 that are not yet stanciarct offer-itlgx.. ,.Tf~t. 
burden of proof is upon Qwesr to prcr\.c the HFiP i \  
subs~nntially similar to a previous BFR." 

Plositicbns of the Parties. ATSrT contends tll:~~ Qtvcst, hy i t \  inlt~rl;aiil"?:~kiw~ti 
of various sections of the SCiAT. in fact fails to treat CI,EC'I, in thr: nonciixzri~t~itl:~t~\r> 
nlnnl~er that Section 17.1 requires. For services not covered by c\istina vft'cringa, E*LEC% 
ivirst usc thc BFR process. When non-standard offering\ ;re rccluc\te~t b~ Q i i t ' 4 t 4 4  o i k ~  

rc\;\il a11d access ousto~i-~ers, Qu~est uses the individual case h:lxi~ (iCI.5) prilcni tir ? i i x v ~ i i  
:tasc~nbly ancl special request processes. ATSrT asserts that tlle're' c~rclcr> ;lrc ~ I - < I C ' ~ ' ~ \ \ C C ~  

dif'fel-cntly from BFK requests. BFR rcclucsts arc only curnpai'ed n31tlr e:\i'i~ t)thcr inr 
co~;sistency of "~~ordinp ' '  and not wi th  the requcsts of Q~selr 's a\\n rt"titil cu\tirmer. 
~incitlr tile ICR processes. Such compariso~ls are necessaq in order to ;\ \hi ire pa r i t  i t r  

01) avitilubili~y. rates, terrris ancl conditions. 



AT&T finds Qwest's Sec:ion 17.12 delicltnr hci:auac thc prirccq>s i 5 f f ; ' t  L r v b  

notice of previously app~o\~ecl, similar RFR I-equests and ftlils to pru\.iclc ~ r > i l ~ ~ f \ l t ' t i t  

practices for developing products asisins out of BFK recluc\ts. ,-! C:L,f:f' hilt rtty t icbit .\t 
knowing whether Qwest lias provided such intt.rconnsctior1 befo1.e (3s i~krctl-rcr it  rrtttct p1. i  

for a BFR process that some other CLEC ha5 already adecliit1tc.1 y i~t~l\>~l~ni;ltcd I,)u\cil 
do. There is no objective mechanism to deterrnino non-di\c.ri111ir1;1tic1al e\t:tr hernttt,i 
CCECs. Qwest should tl~erefore pro\,ide notice of other CLEC' BFR\ n iihcrt~t ~ . ~ \ r . ~ t l r i ~ :  
the name of she CLEC or location of rhe St~cilitic\ pro\ isiorlerl, I:nd 1 1 4 ~ 1  ctt".ft)tnctr t~:,i'l 

get quotes fsom a database arid with ~ I - O C C \ S ~ \  that ;IIP I I I O ~ C  ii\(:r friend\> tIl,~n I f t i  C F ~ ~ ~ ' Y  

CLEC processes. Qwest has n0 process for dctemiinin~ \vhen I! 5 h ( > ~ l \ t Z  ZrCiktt* ;1 f~~tv.lcict 
offering out of substantially sin~ilas BFRs, leai,ins CLEC\ to [he i iig;~r.tc% 1 1 1  ir htdilcli, 

subjective process. Qivest has failed to meet its hurden to 5llovi that pt r i t?  I$ r r ~ , ~ t t ~ f c f i f  
1) I exists or will exist. 

Qwest asserts that i t  has subs\an~iall>l revised its p r t 1 ~ ~ ~ ~ 1 1 ~  ;ralct J ~ I ~ A K ~ *  tt ' i i ikti  

concessions i n  the BIFR. special request process (SIIP) anti ICB; pro\ il~or\in:! t r r  o~{~G*I '  : & A  

narrow the issues among the parties, inclnding nlloii,in~ ~,artitlf rcfund~~ tl i i '  llF1t , ~ r ~ t % * r  
cancellatioras iu1d reductions in the timefralnes to detrsn~ine 13FK I;li~:\ihility anti jittr; fils; 
cost quotes." Qtvest notes that the use of BFRs has been ritromcl!+ n,rcd I n  (1st~;:~rit~ 

rilere were eight BFR requests (six from the sarne custanlctr a1 s.aryinb* I i , ia t~or~r>  tri 2iXA:l 

and none in 2001. According to Qwest, AT&T canccllrci tllc nrrly BFK it rul.rtr~r~x~d iur 
C) 1 

Oregon. Qwest has included a detailed SRY process as Esliibi~ T7 tn fhc .SjCirYS ;rrnk a i l  
ICB process directed to CLECs as Exhibit I.'"' AT'QT'x attrnlpt t i )  ~ t ~ t r t v  a Incl~ (11 p:rnl) 
betn:een CLEC BFRs and end uses ICB requests is tnisplzcecl trecai~ht: e~lrl rrrcrs c k i  I I ~  

purchase either interconnection or UNEs. Furthermore, Qivest's tar'il'f5 pr'n)'. rtte rt ~ ; i . l ! h  thi 
nwre discretion in its decision-making proce" on p~o\~iciillg spt.ci;i!i~cti ttu-r;rrtgc'i~lt'frh 

vs.ith end users than CLECs would be willins to tole~'tlte. Finally, *'f iE,,El:Tla IP;I%G+ pi':)b ti,ft!tit 

zsidcnce of alleged dispasats treatment herween Qwest rctnil uncl C1.X6" 
,,w perfoni~ance. 

Qwest contends that its nets* Section 17.12 ltlnguagc pr.ntziclrh thc rt+lrtr,.;e 

AT&T seeks with respect to "substantiail!; similar" BFKs and C ~ ~ ~ I I I N  that oitrcr tCE.i:t's 
are not unanimously in accord \virh dT&'P's position, wick~ii~g tn iirr.*p rkxcir tiFBY',, 
cnntirlential for competitive rsilsons. Qivest believes rhar the innc~vit~i~tc [.'I .I;:<' ,?it( k 4 1 l r ~ f  

not have :o forfeit its earned advantage oser its conipetitors. Qwcst'h ~tt$t"-hy.i:if't~ 

approach balances these interests. Furthennore, while AT&T states tlz;tt (Jivc.t d i / t c ? ~ ) l i , l  
]lot disclose the location of the BFR, location is one of the key FLlckor% at' h:u..iitirltq, 
I>isclosure of BFRs runs contrary to the conficientinlity clailscs 01' nwtry i~ltc'rcr.)f~~lv~:ttclit  

agreements between CLECs and Qwest. Qwest asserts that [he CL,ECs huvv tl~!t tustft 

3 ) :  Iri.. pp. 37-it?. 
"' r>\t cct GTC Brref. p. 4b. 
1: Iri.. p. 47, c l t i n ~  Exhihit Q1iestj50l). Brothtl\on/O-l 

'I. .  kt. p. 4s. Inrpnsst: ~ssucs  relntlng to the suhstnnct' of E x h i b ~ ~ s  F i~llil 1 i\K cII*~L~I",',c'LI lit Y l t 7 t r . i  il * f ~ t t i '  

helo\\. 
l l i l  

<)nest C;TC Rrid'. pp. 57-54. 



able to pro\ r in the particular nuliiher- of U F < ,  suifi~..isirr LC, jukuf? :IIC zt.=atai-'ltl r : i  .i 

Qwest "product." Qwest's incen~i\ es  t ~ )  crcatc r;lfllt'r ;li;t~i ,tttrid ; ~ i ' l ~ l ' ~ ~ i x t $  !J\~**IU= 6%. .iic 

t\~lo-fold: first. suh\;~antial eff'ofi i \  rccluirrtl ro :rdJresx rniiivir_tu:tt HF"'Rcr. ard. ~ ~ i ; l p t ~ i + ,  tbr. 
setting of an  arbitrary lii~lnber to 1l'ig&!t'r pl.~cfur'li%atiolf 1% i t l ; t f l )~r~~~'lri~ltu: .  96;-i'ff the t:%tl.t%k 

ilu~iiher of BFRs to da~e.~)' '  

Discussion. iVe first sonclu~lu that :YI'kPr'\ cyizattoni t t i  ttrc E4L1;6' EZF;R 
~~rncess  \\~ith end user request\ for non-stanci;u.il ctlrfict..i i% iit,rpprtipalidr;c. -4 l,EQ '.; 
reqonse to nn end user's request tlepends Inrzely orr rechniatri f~*t-.rt?lfr:!~ ,rn.,t: \t:lr:*> slrc+ 

, - require thc incumbent can-ier to ~ ~ r o ~ i t i c  "ct rcasr~na~~tc. \tppr>siuntt> xtil ir%rnp:iirre t r 3  .-:Fti.i 
the end user interconnection Gr unbunct~ccl nctucsrf\ t!r"mcnt\, 3s cy~p~il*.rcE t i t  teit~itltEr.i,f 

scrtricca. Nondi?;cnminarion requires eqrrill tl-orienienr i%r Cl-.EQ-.c 1r.i t i~~t. tST"R pzuqev.. f!-ti2 

Multistate Facilitator and [he Ll'ashington ,&I ~ ~ ; t . ; i ~ i ~ ~ i i  t f t t  int:\r: ~: i~~~ ic i t i -~ f r~ ' t t ,  tzlvilt 1.ritici2 
to adopt rtiis pa11 of AT&T's nrgurl~ent. tltr har-rl~tar t*\yrlir, ztf! .t~tut t t l c  Itittea i?? r ? ' ~  . b r ~ t $ k i % ~ : ~  

~i - i n  the discussion 01-the isxuz. 

Qxvc.;~ call and sl~oulcl tnrtke inore gct~i.ttt.r,rtf> , t t , t~I . l l~l r .  t i t  Q*f ,I -C'k 

information :~bour prcvious EFRs. Such 3 task. m i l l  ni-rt tw hirrti~rt.~i-~~itc rrl Zxi4rr 
C)\i.e\i'\ o ivn  \L:ltement t l ~ ; l t  thcrc I~;l\c tzcclr \cr> ten ICNtc S,Y lP,tlv rllc .;t*tgi'itan ,~khn; 
t7uidt .n upon CLECs to ccmtinually ask QLvcsr i f  thew ittc i(ci'B~t~\:'d i ~ u t n ~ r : ~ ~  t ~ r  110 

senriccs or UNE configurarions. should bc rc~iucrd i t 1  thr: t,'rcrateit tilVFd-E'ir\ ! > i ~ i i t < b d * l i - )  

F~lrtliermore, u*ith an innut ating (or at Ir:n*,t fir.:,!-r~qucc~iulpr i,'f ,iX' ttrat.i;c'u ikat ,r iBS'l< 
request \\'ill he seen h> conlpetitar.s, (hit : t \ 'ai l:~Fil l t )  g > f  Irdi?r$;:;\irisri lwill i * t l ~  &)ri*rtik) 

dis;~d\*;lnta_ro it .  The fvlultihtacc Elcilitatclr pr-crpcr\ed I;trap,-r:;tc r i  t~ti:i% t ~ e  Pviirt2f~~~c P. 
, . 

sufficient to effectuate tllis necel;\arl, ci~nnse~ +T1.a;rt I;iti;.u.i;c a c ~ k t r .  qip;u.r?- : i "?  j * ~ i - : r b ~ j  .is 

riew SGAT Section 17. 15. 

We also concur \vith horh tilt. hIuitr%r,bft. f . , , c r i ; r r , ~ k r l ~  .lor$ t l w  iir+tihrtr~i%*zi 
ALJ in rejectins ,ATbT's requeht ftlr thc r%~;tl;tli+htne.~~! elf' ,r GKir5ckrnX vihrar?bc.r i b k  " a t ~ t t ~ f ~ i t  

BFR requests that \+ ould rrquirc. Qwest 10 C I - C : : ~ ~  i r  t~cu "p~r.iilit~ct " '' It% t rikr \V :err, ~ ? w r z  
are too many busineqc ;.lncl techr~ical ~nr iah l c i  intoJ:t*cl t r  t?sal.,c .L;L?: 'i bL"CIt1+IBC1511:;OT 

mt.nningt-ul and the dix-losure ~7f RFK ink~rnr;~ri~rri frcju t~c i~) i i " r ;%c%.  dlli i!t*suidfa,!la:i$ i i k  ti%-, 

I:~rsely negates the nercl for the C ~ C ~ ~ I U I I  of ;I f,tr11131 Hf'R-hac ~rr+l~t$ie"l aGzir*ttr:L*t: 

mechanism. 

Witli the incluhiun 01' ~ l c i i  Secfiilt~ i l. 15, ,n tevrihi ,t + r * t t t c t  rei. t , F . ~ O ;  tur 

Secrjon 17. we conclude that this ptsrtion r,l' the Sf;s'l\7' s r~ tv - f  ~ t * . ~  r f i a c t ~ ' * ~  ~li-dtg,tii?*~z, ~~ft i ,k, ir  

Section 27 1 of the Acl with respect to the\l: I ~ W C ~ .  

8;. Audit Process, SC;A'r Srctivrn 1 



Section 18.1.1 and 18.1.2: Scope of the Audit .41utIlsrity Prtjr-kions 

The Jnnu1~1-y 30. 2007 SGAT reads, i n  pertinent past. a s  fi3lloti I*: 

"1S.I.I "Audit"   hall 11ienn the con~przhensii~e 
review oof the books. records. and other doc~lrnenrs u?+ccl i t )  
the Ri!lins process for ser\~ices ~>erformt.d. inclucling, 
wirhout limitation, reciprocal compensation, anci f;ki.ilitit.% 
provided under this Azreement. 

18.1.2 "Esamination" shall rne:111 arz inclui~? into a 
specific e!ement or process relared to the ~thot c. 

Commencing on the Effective Date of this zA;ree~i~c~lt. 
either Party may perfoi-111 Ex:uminarions as either Parr) 
deems necessary." 

Pasitions of the Parties. AT&T assells th:lt "Q~tltlst cssenri;rllx i~t~Eic\~:h. 
that auciit :tuthori~y should be granted only so it can audit CLECs' billin: p;.iicricta.i ! r i d  

piiymtsttts. CLECs believe the audit authority should be espandeci to inclircle the rtpist i i r  

es:rminc. scrtices perfom~ecl under the agreement ('.g.. conflmm that Q n  rbs! iix t r r , i l n t , t a : f ~ t i g  

CII.ET filrec:ists in the manner prescribed by the lane)." AT,&-:T rllrrl l 4 ~ t ~ t r l ~ 1 ~ 1 l r ~ ~ ~ ~ ~ ~  th$;r 
C.'ontr;~r.ision recjuire the inclusion of the phrnw "henrices pcrfor~rlrcl r r n ~ f t ~ r  th ih  
,4gecnw11P' to Secrion 18.1 .Z in place of the word "above,'" i n  or.4c.r I r )  t , : l l~\~t . t :  11~11 ciiblk 

rjf the parties is compI>ing \virh the rrquiremenrs of rhe .~g~i ' en ie~l~ .Li ' '  

Qwest claim..; that expanding CLEC audi~s beyond hill in; -ruli~lt!cl I-,~IIFX 1'" 

unt tarrr~nte~i  md thnr the SGAT already contains PI-owision.., in otllcr scctionb thitr tr:~inr: 

nttirci appropriate rncchttnisrns m insure Q\ves.t's perforn~ancr. Qwcst clrrin\s rt~ikr 
t r r i ~ i  ' '~~ii!f~inatinns are nor the proper method io iicldress performanct\-rclalccl ~ ~ ~ L I c I ~ .  

R~ld:t"r, i f  :L CLEC bcliexes that Qwest has not properly perf'onned, thc clislvrtc rv-,t.toct~r%~a 
prci"eiltrrt;.s under Sei;..riori 5.1 5. includins Section 5.18.3.2, ~\~hich p~c:,\~rcle:, Ii(-rr ; l t ?  

t t l rha r t~e  of document>. are the appropriate means. 11sing the :luciit ~src~vitiiorl.. '~~aiut~i 
riii;.crix't.t> eupand the discovery pro\?isions bz!iorid those ~.s~:lblishc.ci i f !  Scutiitli 5 , 1 1 9 ,  2 
;irrb "~i i~a i id  enable CLECs to harass and overl!, burden Qii,e<t" kt  it11 "fi?+hin$ 
c~,peciiticms." if Oregon adopts AT&T's podion.  (2tvest helic.1 ss !hiit the c x p c x ~ ~  
t:,r~i\-iiion, Section 15.2.5, should be modified so [hat the pilrty r'eclu"l[in$ hhc ck3Fllti!EfYii*Ci. 

{. ~e,.rs = , iitz ~ ~ 3 5 1 .  rcgordless of the outcome.'"' 

X)i.wussion. The Multistnte Facilitator- rrcomrnencii.~.l tI1;1s rkrc X I I \ J Y ~ I , ~ E  
F;=% icn 3tidil prosi~jons sectjoi~ should be limitcd to the hilling proc.e$*i ctsrcauw ?-i$ttrrl;, 

rfte;.n;:,~ji e.; ;irf r~1tliil;~I and both panies to an agreemenr n?? miakc trr1.or.i or i r i ! i i i r W : s  

,>;fcei tin? bill\ i .  and tcr rhe maintenance of proprizrsil-J in forinutio~~. 1~umfu:rrzst~: r\ t t: tit$: 



.rh~cncr o t  ; c ~ c l  causc. \ L I C I I  nudirs could h e  n o  more (I-crlucnt ~ i r , r r ~  rjrlr~. c;c:: tjl~rcr 
:e:tia\. Iic fur-thcr concluded tliat the  \cope of c\a!1iiiia11or1\ sl1o~iIt.1 !IC' ~ I Z ~ X I ~ C .  t l t i t l ~ ~ ~ i .  

"Thc si\me i \  not Lrue of coril'iclrntial ~nL;~r.~t~;tti(w. 
E~i\minations to in\aeatigate or cli\~*o\ el- \vtio hits \vli;tt 

prnprie~ar]~~ information coulcl rxtencl lo a Kin2t: r?: 
each party'\ organizations. Thaw e~aunir~;itic>n. its~,liri 
hecortle cli~rupti\~e.. ..I1 is one thins :ci wek ; \Cit"\S tar rcii (11 
(locuments that eacli party knows or expects 10 he irl 

cxis~ence to support propel- billing. It is. quite ;tnorhcrS ~ c t  

pursue open-ended inclurries.. . .Therefor-c. u.hilu ;luriits 
.\I~ould bc iillo~ved in  the case of cotl~p(ialicr' ii'ith 
propriclnry infc)nnntion proteciian\. c.;i~nli~lntii~n\ \ i ~ i > t l l i l  

not. As to useah b q o n d  billing and pril)pritlt;g 
i n  formarinn. i t  must he renlemhurrd that t t x  PAP i l l  
~tddl~ess per-tbnnance measusen1ent auditin2 tit~tl.. .~.oiot 
cause ~inalyxes of persistenr perforlilnnct. tiefic'iet~c.it.\ ..."'" 

The W:lsliin~ton A U  co~~cl~rded  th;lt, \t.liile tile \cope t>Cp' i : in~i~~:~t~~~~~\r\r  

ivliich incltrdc se\,iews of processes and procedures. slioulcl ncri be ~~\pi it lrf~i i .  tl\c \ctlpr t r t '  

;iucf3ts. \irl~icl~ review records :ind docurnenrs, sfiould be hro:~dent.cl st? ellct)trq,l\\ .l r.ct\ irv. 
of \cr \~ ice\  performed under SGAT. Ttius. the IYashington ,4t,.l \ ~ ' L ' I ~ I I c I  I ~ I ~ o ; ~ L ~ c ~ I  tftt' kckrpc 
of iludits substantialljt. In so doing, nc! referenct: \vaa made to the (J11,4~.iir' 

It is note\vorthj~ rhnt Section 18 of rhr lares~ vel-\it)n (:;I t h t ~  5Ci.47' hogit15 
wilh thc fo11w~ing: 

"18.1 Notl~ins in this Sec~ion IS shrrll lilnir nr 
expand the Audit provision i n  the PerAfc~s~li;~nc+c ,+\l.t\~\r':tt~~"~' 

Plan ("PAP), Nothine in the PAP sli:lIl l i u ~ i ~  or e \ p i ~ n d  tht* 
Audit provjsions in this Section IS," 

Significant effort has been espendecl by :ill parric\ ln  tire j I r i l k w , %  '7.1 

dricloping the QPAP, ancl it  was subject to considrrllblc exanl i~~:~t i t~~n ar tile' \.ii~rl,\\lct~ 
sessions. AT&T's concerns about Qwest's o\*ersll pe~forr~isncc anti t i ~ c  t ~ t ~ ~ , t n ' s  to 
discover and correct any fitilings are proper-ly the pr'ovllicc of the (Jf'XS' prt,ctl\\, ig'crc 
\ice to :idopt the posirioi~ taken by AT&T and the Wnshin~ttrn i\U, ivt: hc!ir-\,r ;!;at 
~ ' ~ ~ ~ ' . i ~ l ~ r ; l b l t ; '  di~ubr as to the proper n~etliotf for appsoacliirtg t l t l ek t ionh  rtcttrding r;>\~e,t.'i 
performance under the SGAT would arise. We thcrcfore believe thnr t11c i t p p r ~ ~ ; ~ ~ f l  
rocommended hjl the Multistate F:~ciIirator- best rcllccts the ir~tentiorl\ 111" tilti parttrqi $11 

drscai e r i n ~  and remedlring any Q\i est fiiilin_g,z and creatt.4 the fi'ive~t ci i ' i~~ute i  in 
Irrrcr,prutlng rhr agreement itself'. ($vest has added the Pv'Iulti:,t;lic F;~cili-t;ittrr':, 
rccosniiiendec! lnn~uasc  as new Section IM.-?. I. M'a conclirdc t t~rr l  Scc;tmn t 3 ;lh :tr>\\ 



~ o n f i ~ l r e d  satisfies the requirenients of Section 7 1 of tlic .Act. 80 tilrrht'r r i ' r ~ ~ i t ~ f ' i t . t t f t ~ i l ~  

tt1 this section arc necessary for Q\irest to oht:lin our. pirsiri\ e rccc~11tmct19;1t1(~n r r t t  thi' 
ihsues raihtld in conrrectinn there\~ith. 

G. Special Request I'rocess (SKP), SGAT Euhihit 1: 

Exhibit F. ¶ 1 : Scope of the SRP 

P a r a ~ a p h  I of Eshibir F limirh the use of the SRIP to r.eque\ts tor y~txili:; 
prorluct features \vhich are i 1 .  i I currently ~~vailablr ill a s u  itch tlut nor ttciiv;~t~:cl, i 1 ,,? 3 k t i r t  

currently at-ailable in the switch but available from the stifitch vt:~iiI~-~r. or ( I .3 I C1?;I, 
conlbin:itio~.th no? cu~rently offered by Qivrst as a stand:lrtl product :ind brl~ll i I .  1 I in;idc 
up of FCC ur Cormnission-reqilirecl CJNEs and ( 1.3.2 l mr~de tip of UKEx i~rrllr;itrilj 
combine6 by Q\tlest in its net~vork. Tlie requested UNE must nlsa ( l .-l r ilor rctjuir'c , I  

feasibitity srudy and be a UNE that Qxvest is recluired to proilicle but l'irr \I hicall t t  hit? l i t11 

yet crentt2d a s~aniiard product. 

Positions of the Parties. AT&T contencis that [he SRF !,hc~uld crlcur itp*t+*~ 
intercontlection and collocntion requests that do not require kasi hi1 ity ,tstrlik~,.x, SliJ:tlt 
dea-iations tiorn srandard offerings which do not rccluire feasibility +tuciic*s 9kc1triri ~ I O I  

require the BFK process. Rmmoving the delays in nccebs to inreroc~~~nt~~~ttrrt~ t,r c t j l l ~ r b ~ ; t ' t t i * t l .  

engendered by the BFR process will help open local rii:u-kets tu CLEC_'% in t l~c t t l i t % ~ ,  

efficient manner possible."" 

Qwest does not address AT&T's position on ita ~iicril$~. Q1ksr.ct ct\lmi:l1t>> ~k);tY 

AT&T's anempt to add items to be covered b\. tlie SRP n.us cltx~lt u.ith i i r  pt.cc*~izit., 

wctrkshcvps and ic beyond the scope of this pollion of thc PI-ctcecciinp, u laic11 1% hi ,li:;rl 

rrnl! ivit11 ~ I Y I C ' ( ~ S S .  The time for deafins with which item!, slinulcl he incl~rclud in ttl~r 

yecia1 request process has p:issed. and AT&T's efl'orts tn rropcn tlir i\kttc >lrc~rrt~f 1.w 
re_lcc~ed.E''' 

Discussion. In the vie\v of the Multistate Facilitaror, (J$vc*\L tahs. 1171,s 

n;trrnxi' a sirtc of the proceedinsc; and, in its earlier actions, had f i i i l t ~ ~ i  tc: pur ki~!~cr piiiti%fr 
on ~mntice that tlie SKP l:tn,"~ililge review would not touch upon ttlc Inartcr5 r:i~-,cci ht 
AT&T. Ht?wc\er, in the ?;Iultistate Proceeding. tlze Facilit:ltor found ih~tb, ntr l i r  rtw '.IMP 
tlx!~)~ids heyolid UXE combinr~rions, the Facilitator wlrs uncleur as r t l  u har h-irr1,l  t ~ r  

r~p;insion ATtcT sought and therefore found the current language suf~icici~l."" 

The W:tshington A U  also found that n revie\\. of rhc SCiA"t'-1 gr:rrer;~l 
&mis and conditions u.as not intended by all parties to he lirnitrd prncc[.J-~r,tl isliiqs 

7 -  ; 
hi"kT CiTC Bncf. pp. I 0  I I 

. d 
Q u r b t  CiTC Bnef. pp. 52-5 i. 

I - 
\Iult~,~:iic GTC Repofi. p. I h  S u h ~ c q i ~ c n t l > .  ,ATkl II;L\ tillct.1 111 tt113 LII(IT.\ 1c~tg.c <!,q~ [if I! L j t  E L  

bnrf. .-\TST* ;IS nc~-tccl nbolc. seek\ to hi-ing in acci.\\ t ~ 1  intcrct~nili.ctrvII .tilil . , ~ ~ I l ~ ~ c ; r r r i ~ ~ i ,  iri  t tr~.li  c . l i l r i . , i : -  

t c r  tlic SRP 



7-IZP Li'xhington ALJ further concl~~clecl tliat easing the acltninis~r*ati\ e hitrifrn~ on C'l,t3C'.k 
and tllc~.ehy ;~d\';incillg tlie Act's intentions to open local rnarkers to ct.rmpetirinrr, required 
modification to Exhibit F."'~ 

We agree tliat Exhibit F should be nlterecf to ~ ~ l l o v ,  CLEC\ t o  t t ~  rite SKY 
proccss for all $el.\ ices and products for which Qu~est ha5 no poduct of~krinp sinif fc?r 
\\~kicl~ rhertt i t  u o  neecl to tcst for technical feasibility. A h  no\,ed at rhe beginiii112 of 
this Report. "[~Itic purpose of re\,iewing the genela1 terms and ccrnditiom of rl~c Q~vciit 
SGAT ix to cn,\ure thrrt rhe conipliance \\,it11 the individual checklist ittrtns. purporrerib 
;~cl?iet.ed in the specific SGAT provisions, is not u~iclerminc.d by the se11r=1-:1l r;t.rluirPn~t.nts 
trf the contract." Amending Eshibit F will serve our intended puq7ose. litid Qavcrt riitlit 

c11-1 u.1 in ij~.der to vbrain our affinnnti\/e reco~nniendatior~ on its Sectir~rt 27 1 ,4pptiostitAjn 
 itti ti respect to t h i i  ~ S S L I C ,  

W. Bundividual Case Basis (PCB) Process, SG-4'T' lishihit 1 

Exhihit I provides the rate and pro\risioning tilne inter\ ills i i r  ICE5 
i~idcr~cd hy CLECs pi~rsuanr to other sections in the SGAT ~vhtfre IC 'Bh  :LIP ~i~~l~ti(rt icci,  

Positions of the Parties. AT&T assert5 that C ) \ v ~ x i  h i s  fnilccl ttr cst:ihlisl;t 
:I tnech;inism for tre;ttins CLECs at parity i n  relation to thc ICB g~roct.ss ancl rciics 
gcncraily on its ;irgumenr with respect to Section 17.1 of the SGAT iliscussed ;tho~c. 
A?'&?' tal\o rrtises this issue of "prodi~ctizin~." \\ith respect to IC:B pi-icinp :ti~il  ch in t i  th;tt 
Qwest li;i\ failed to meet its FCC-nlnnda~ed burden of proof'"even i f  !\a part! tilei 
r:ornrtwnts challenging compliance \&,itla a particular recluirement.""'ii Q~vcst's positin11 
\i it11 rcspcct to lCBs is reflected in its comments regarding BFKs and Section 17,l.  
i luimir~g that a comparison with retail customers is innppropriatc and th;it ~ht . r~*  Iias t icrt  

Iwen any c.\vidence of discrimination submitted by CLECS,'"' 

Discussion. The Multistate Facili tator ancl the 'llTashingtot~ r\ i,J ht~tll  

f twnri  [lie resolution proposed with respect to BFRs to be ec~unlly ~tplilicilblc to ICFSs. 
Nc~rhcl. founcl cliscrimination by Qwest i n  the way different cli\~st.s o t ' cus t c~ rn~s~  L w r t  

~sc:t[t'ci.'~' ii1c COIICUS with both the M~iltistatr E~ci i i~ator  ilncl Ihc Ii'a\hiligrun .+LA 
ill rqjecring .qT&T'h recluest for the establishment of a stnnd;lrd nunil~cr of \inliltrr ICfS 
~'rt~]ucist\ that ivould require Qwest to create a new "product." As tvith 13f:Kh, ttlerc ;ire rt l tb 

rtl;lny business and technical \rariables involved to 111akr suctl a recluircmcnt nrcrinirtgful, 
50 change\ io Esliil~it I are required in order for Qwest to obta~n our positi\.tv 
rccc~r~~incndarion ~ 4 t h  respect to t l l e ~ ~  issueb. 

JII. Track A and Piahiic Interest 

( I - -  

' - N';~sl\inprt.~n r\U M'()~.li~Il(>l> -4 Report. ]). 96. '14.3 ;. 
";" AT&T Ci'TC' Brirl: p. 41. c.i~ir)p Bcll /-\tltrrl~ic A".I~- I'clr-L: Ortlc71.. ar (147. 
) I . !  (2G,r:x~ CiTC.' Eritr, p. 54. 
i i !  h,lulri~taic. GTC:' Kcport. p. 46, \Vashing\on AU Workshop 4 Rcpcjrt. p. 97. 



Intmductiom. Section 37 1 ( c ) (  1 ) of tllc Act p~.osiclc* air. t c ~ f l i r c ~  kt 

"( I ) A~eernen t  or Statement.-A Hell ol~crating ~i ' ) l l~ l~ : r11> 

meets the requirements of this paragraph if i t  riiettx thc 
requirei~ients of subparagaph ( A )  or suhp:ungr.apI~ (13) c l t  

chis paragrap11 for each State Sol- ccrhich thc n~it11nri;:arirrlr i s  

sought." 

The election of subparagnphs by n Bell colllpnn> h:i\ \ v c o \ ~ w  b z c ? t l t t t t ~ + l ~ l y  

known 3s choosin? '-Track 14" or "Track B." Qwost 11% elrctecl l'r:lck A,' ' '  u, hidl 
provides, in pertinent pcu-t. 1.1s follows: 

"(A) Psesence of a Facilities-Busecl Conipetitt~r,---,.\-- Well 
operatins company meets the rcquiremcnts of* tlli:, 
subpartlgr:~ph if it has entered into one or marc bir~cling 
agreements that have been approved ~~ncier \ection 251 
specifyirrg the terms and conditions under ~vliich the Rcil 
operating campany is providing access and intcrcclrrnet.,atr~n 
to its netwol-k facilities for the network I'ticili~ic\ of'unt. ( 11 -  

more unaffiliated competing providers of telcphonc 
exchange service (as defined in section 7147 )(A 1, hut 
excluding exchange access) to residen~iill and bu+incss 
subscribers. For the purpose of this subpnragr:rl,h. w c l ~  
telephone eschange service may be offered by such 
con~peting providers either exclusively over thcir o\t3n 
telephone exchange service f:~cilities in combinaiion tvitir 
the resale of the telecoi.rmiunicatioris services of i ~ n t l t l l ~ l  
casrier." 

Positions of the Parties. Qwest asserts tliar, i t  has ~~;\ri~,fiosl ; i l l  i ' i , > ~ t i  t j i  !jig 

Track A requirements: ( 1 )  Qwest has entered into multiple. bil.rding n;recnrt.rrtc r t ~ , ~ r  Ir,as~: 

been approved under Section 252; ( 2 )  Qwest provides accesh ant1 111tr.,-conn~!ulii~~4 t i *  

unaffiliated competing providers of telephone exchange servicc; ( 3 ) I :rr;it filkilcil 
cornptitors are collectively providin_r telephone r s c h a n y  sen  icc I r j  lsitth ri;.cltlr!ttt:~if 

business subscribers: and (4) Competitors are providing telepho~~t: c 'rcllnt~g~: a C i i ~ i , - ~  

either t.ycjusive]v over their own telephone rxchrunge ~ e r \ ~ i c t  hciiieie.i i 11' ~ 1 1 ' ~ r ~ , i t ~ 1 1 k g 1 ~ ; i i i f l ~  

over their own telephone exchange service fL~cilitie\ in conlbiniltion i.r, t r i i  r~ , -~ i ic '  .ii rji+~,,?r ,;. 
ser\.ices. Qwesr supports its assertjon hy PI-ovitling, on a c~mlidcnt~rii h:i?ir, 3, Gtriirii 



~ k l t : i c % t > ~ ~ ~ i t i ~ ~ i ~ a l i i m  se~.\~ice statistics on nine unaffiliated competitor:.; in Oregon.' '' No 
~rlfe~rcni~ig. p:ll-ty ctlallcnged Qwes~ ' s  representation that i t  meets the Track A criteria. 

t)iscussisn. The rccords of the Cnmmis~ion confirm Q\\.c\('c t l s w r t i ~ n . ~ ' '  
IYi'c f11"rrf fl\;tt Q\~*c \ I  1i:is satisfied this aspect of the Section 37 1 Applioatlitn process :u~d 
r r c i  tiii?i~t:r offer\ or  pt.i)of ;ire required. 

Public Interest. 

Introtiuction. Section 37 l(d)(-3) ofthe Act prmicles in pertinent pri1.1 ;IS 

ft?ltoi$%; 

"?'he con~rnission " ~11311 not approve the authorization 
scquestttd in ;in appiication submitted under palagraph ( 1 ) 
iinless i t  fillcis that- 

21: :I::[::{: ;I: 

I C I  thc ~.eclue:ired autllorization is consistent ~vith lhe public 
interest. con\~rn ie~~ce .  and necessity." 

'Tl~c FCC has established a thl-ee-pan test for a Bell oper:ltiits cornpan!. t o  

t ~ i ~ z t  ttlr: S e c t i o ~ ~  27 1{d ) (  3 )(C ) rcquirernents, above and beyond complinncc \\.it11 the 
f r i f i ~ l ' f ~ ~ : ~ \  L ' I ~ U I I I S I * ; ~ ~ C ~  ciie~klist items. First, gnntins the Section 37 1 app1ic;ltinn must he 
''r1314141~1c'11~ u, ith pr~inoting coinpetition in t l ~ r  local and long distance 
~ ~ l c * ~ ' i t ~ i ~ ~ ! ~ ~ ~ t , i ' a t i i ~ ~ ~ s  ~~~;lrkc'ts."' l b  Second. there niilst be assurances that thc i11:trket will 
tr:rrialtl upen ~~tiertl ic ;q~plication is granted. And. finally, the FCC must consider- uVhrtller 
xhk:rtb xrr: ;111! (71hilr "u~tusual c i r c~~ t t s t a r~~ ' e s  that would make entry contrary ts  the public 

117 
liifcr c ~ t  ~ i r ~ c i ~ r  tllc partici11:1r c i s~u~ i~s t a~ ices  of these applicatior~s." 

I3ositioals of the Parties. AT&T's genercll position is that Q\i.est 

"has rcnl arid sul~stn~~tial  market power [and the] ability and 
tncenti\,e to use rhat ~ n u k e t  power to exclucle comperitol-s 
from the local cschange mnrkstplnce." 

:I: ;{: ;k ;k :k 

QIVLLS~'\  o\vn data show that there is virtually 110 UNE- 
i~~tseci competition for residential custonters tod:~!?. 
h/lorco\.er, therc is no genuir~e prospect for increased UNE- 

, i ;%r jjp i 2- 
' \ r  L.i\l:~I I T ~ ~ ' C ~ I : ~ ~ ~ ~ I ~ ~ I I I C ~ ~ I C ~ I I S  Coniperirion Survey, 'r'ei~r 7001 Rcporr." iswcil L > c c L ~ ~ ~ ~ ' I  I 1. 2IX)J. 

' ' I lr  ~ i r ~  h i .  "irrlnil>~\\lou" rcfcr5 to tlic Fcclcral Cornmunicutions Colnmlc\lon. ; ~ n d  10 on o ~ l ~ i ' r  elltit) 
i . ~ m l  Applit.nticin h? SB(T Conrmunicntlon\, Jnc.. Soutliwcstem Bell 'Tclephono Company ruid 

k l ~ ~ ~ t E ~ ~ b ~ i ~ r c ~ ~ ~  Ht+il C'~?r~~11i1ilit.;itint1s SC.LI.!-~CCS (Uhkt S ~ ~ ~ t l i \ ~ ~ c s ~ e r r ~  Bcli Lorlg Distance Scr\ tcc.s in Karrcac 
:\pJ 4ihrdtiim:r. 1-C'C 0 1  -2"). rci. Janu:~r> 12. 200 I .  (SBC' ~~tn.cn~/Oklohr~r7r~r Ot.th3r.) a i  'j?hX. 

/ >  = I  
: 7 .'u.(. ( i i \ r ~  -18 1-28?. 



based residen~ial competition 111 rile rrcilr luturc. C ' t l t ~ r r - , ~ ; >  

to the letter and spisit of tilt. tt.tirl-;~I T e l c c o n ~ i i i u n r c ~ ~ t ~ ~ ~ ~ ~ ~ ~  
Act of 1996, Qwest has hlockert comperttti e errrrq u+i~tg 
lJNEs and UNE-P, and i3 fc)rcing comperlrcrr. rn sc\ttrt tcr 
the co~~snuction of sepruart. faciilti<\ in i?i.cki trnit-I ttic 
local n~arlier."' I "  

AT&T identifies the fo l to~tng  i ~ r ~ h l e r ~ l -  i i l  t i t t  i - ~ ~ . i t l t " ~ ~ f i ~ i f  \L"% t,e t t ~ x ? / , ~ (  

as bases for finding that tile Qwes~  applica~~on i ,  nor ii.i thc puhlsc 1r~ i : t c ' \ f .  t 1 1 Vu ej1t 

maintains nronopolv power; ( 2 )  Qtvest has set nlargi114 iokuft'ic.icr\t & , I  pelizt:i \+1tttpc:Z\iici 

usins UNEs to enter local rnc~rkets: and ( 3  the lone term prtrspcct\ I t  ri. f ' r , l t f l  l.t, Z ~ L X ~ F ~ I  

b ~ s e d  and UNE-based coinpetition are "" ATLET cite:, tiic :iggrcfi,rtct l t , ,<I l i t i c ~ .  
hased residential lines being provided by Q\s e.;t's c.i-,mpc.titors at c r ~ ~ i ?  fcrti~fidcrritY~F". 
percent. Even if mciltiplied b ~ ,  Qwzst's estirl~nre of {csnficdcnflr,al j rhr+, i r t l t  \ c ~ : ~  i r t + % '  
Furrhen~iore, Q w s t  is only pro\'iding [confidentizat] unbunclIcrl hlrrfri+ r t t  f )PL*;:~)I!, .% f -ii \ 
contends that Oregon UNEs are priced considel-abl) nhtrvc. cvS~ks fr;i%t'~1 1111 "!"f:l-kt(" ''' 

principles, and in excess of Q~~rest's awn retail residential r:ltcs-. - F I \ 1 k t ,  :I Iiik'i t;t*trlrird.\. 

has been a primant a11d legally relevant f;zcto14 in keeping n1:11'k~'lt cli ~ W C I  c ( ~ ~ ~ \ ] ~ h ' l ~ ( i t ~ f l  

Thus. "even a perfectly efficient CLEC coultl not prufi~abi\ cornl)t.lr I L I  pr ' i l ;  l t t i g  \rcc.il 
residential sen  ice here in Oregon using a lJNE or L'NE-P cnlr:, stl.:ra$;:: ."' ' -  ' 

Facilities-based competition i h  alao iinlikel) . AT&"X' ~ * t : i i l n g - ~ ,  ~ ~ L ~ ~ ~ ~ L J W . ~  

CLECs face daunting obstacles in raising capital to acquire [he r ~ t ' c " t * . i ~ ~ r )  iKl';ft~-$~t' "l'*%'i' 

to compete with the ubiquitous network that Qtvest, :tb the incun;bcr~r i i l ~ i * ; ~ ~ l >  {!CV.~V~:~C-L%,SL 

Numerous CLECs have filed for bankruptcy during the pithi :~~cnr: ,4S'&'1(' ~ b , { , c i ' l ?  f l k , ~ ?  <4sfr< 

SBC has closed rnost of its newly-opened offices in Qwesr { ~ s r i t i ! ~ .  Qiitri.t'-, r-~~-.piift~~:, 

says ATSrT, has been to capitalize on consumers' fears re~:irclhnz,! vi~rlqrcr r t i i  c $*PFYI- tt-Sr'r + 
through niocki~lg prirr~ ads and via e-mail messages to fornwr CLL<(- r. k r ~ \ , v r i ~ : t - . ~  f 1 a,-%' 
reliance on Qtxest's cooperation for clean curovers provide\ Qtvcrst u ltiu $ 8  f ' r r r t? i :* f  

opport~~nity to rnake CLECs appear in a poor light.''' 

AT&T also asserts that Qwt.st'\ entry into the intrr1.4Tii  ,ri,rif;a'f : b ~ f i  1;r.S 

nlake that mmket more competi~ive and that Qwest has exhibitcii :I i~8llrl:liFt $1&*5 
continuins pattern of anti-competitive beh~lvior.. With rcspcct to i11tr*rl,:l*r'.4 * t b $ i t p k ! i t r : r ~ ~  

AT&?" states that '"e]sorbitant intrastate acces~ rares. priced ~rg~iitic.;tnrl~ ; r l \ i ~ i t * ~ r i = i  , I  

provide [Qwesr] with a source to s~~bsidizt. ill other  product^ and ~ r ' i  icc~+,"'- 57 k 1 
further states that evidence which suggests that 3 SOC has either clt*.obc>cci fxb~f~v:ra t i !  

1 ' 3  ,4T&T's Ri-ief R C , ~ L I ~ ~ I I Z ~  Plthlic / I I ! P / . ~ S I  f C ' ( v ! / i i / r ~ ~ t ~ i /  \'c~\iot?\, l 'J&l ['I ~ L I I L ~  I k ~ p  i 
! i )  Id.. pp 1- 13. In suppon of thccc n!legal~on\, .-\T"iT pro\~dci  CL!I!,LII~ ~c ) i l f i d i ' 1 i i !~1  iit+:16.fr &$t,2 t!. 1% 

apprndcd rtl this Rcport In Confidrnt1a1 E s h i h i ~  X 
131 Tut;il Elcrnrni Long R u n  Incremt.ntal Cost\, ail FCC-aclop~ect ~ r ~ \ i ~ n y  tnctli~~d~rili;~, i ic l tzf i i r!~~ iaixhi 

jrtd~ciai rcxlcu. 
'' :\T&T PI Rnef. pp. 5-S , , 
-- Id,. pp 9-1.3. 

1:; Id.. pp I .7- 17 "It  appear5 thnr thc rcccnt order 111 I"T 125 i s  ~nte~l t l rd  ici hczln IF; I r-tt! \ a l l* ,  ,kit: ;rp !: 

and ,AT&T applauds the Comnd~sion'\ cff'ol~s in th~b  ~ q i a r d  " 



k t r k t c  ftd$rrTatit,~ls or c'11g:lged 111 :1 patter.11 ~fanticornpetiti\~e conducr is sufficient lo 
ricituiln1211;ltc rhnt I I IC  BOC In clucstion has not cooperated i n  opening it5 lclcal niarket to 
~-&1~lfat:l?l ii) 11. 

:1'1-&3" i\hSolIs that secenl FCC cases hase foi111d that Quest fail:, on both  
C C ~ ~ I J S % ,  It1 thc first c:tx citcd. OIIC \~~llicli in\lolvecl the actions of U S \VEST 
C:rs~itmrii l ic. i i i i~li~a.  IIIL. .. j~ricrr to i t \  accluisition by ~\vcst.".' the FCC ruled that. 111rougIi i t \  
f -8W-Jl~StVES'T Scri ice, Qwest's predecessor in interest h3ci allowed itself to build 
ip i ) i * t f ik  111 ~i ltll ira I ~ ~ i , l l  !bcr\~ice custorncrh b! depicting itself a h  a full-xesvicc pro! icler 
I V H I ~ '  1t1 w i c i \  irig SL'I '~~C)II  27 1 approval. This pro\lidcd it  with u competiti~c advrtntnge 
iljfnf i ; ~ f $  i.*i"t~ti~~cr 1 0  tlie ~ I I I C T I ~  of COII~I-ess in enacting Section 27 1. In the second cited - + 

c m : , "  ~ I I C  Ft'C' louljd 111at the former U S WEST had pro\.ided non-local directnrj 
, i i i i~, l~in~c+ %cr\'tct: tn i t 5  in-region subscribers, which constitu~ed the unauthorized 
jjrw. $%EOI? of' ID-t't:gion intcl-LATA ser\'ices. The thir-cl cited instiuice ~ K I S  tlie pre-rne1gc.1- 
ng~ccn~cnr hcl\\cc~i li S WEST and Qwest in  \;\lhicli local customers !yere offerect one- 
%rap irllnl?ping for- local and long distn~ice ser\lices and which the FCC found \liolated 
~ P C ~ I C - I ~  117 1 .''" ATf!7' also mentions a n  Auditor's Report filed April 16, 700 1 .  !\-liich 
dcci~n~punic~i ;k ccrtilic;~tion rccli~irecl as pal-t of thc Qwest -I_] S WEST merger, 
v-tc+:srrtii~~~ r o  AS'&T, the Audilor's Report found that in-region ir1ter1,ATA prisnre line 
ntcr~it.c:, fill. ',(it1 Iiugc husilless customers were "billed and branded as Qwest se~\~ices.""~ 
:1"rtX71' ctlncluclex hq c i ~ i n g  sc\?eral pending cormplaints and Qwest's efforts at rertioving 
~ r : f f ; t j ~ ~  ~ I I [ c ~ I . A T , ~  houildaric~ :is means to avoid the Section 27 1 rest~ictionx. 1 3  

F:ir~r~lly. AT&T states that, ~~~i t l iou t  a finalized copy of the Qwes~ 
I'crfi~inll~;i+rcc. r%\xur;lncc Program. i t  has failed to proitide adequate assurances that 1r)c:~l 
~ l rurh i '~ , ,  o i ~ c c :  crpcnccl to competition. will remain so."" 

Q\\Ts('\ gencrul position is that its entry into thc interLATA market in 
QTr~$clii i k  c'ilnhis~tlit \fttlh the public inte~est and that i t  has met enc.11 ofthe three pii1-t~ ot' 
tlrr: re5d 4ci O U I  rlitj  FCC i n  the ,SBC ~T\;~r~.s~r.s/O~lcrl~o~~~c~ CII-CI~~I-. Fur~liernlorc. Q ~ ~ e s t  
< T > , S I I I L L I I ~ \ ;  t11f11. L S I I C ~  it hi15 lnel the con~petiti\~e checklist requirements. :I C O T I I I . ; ~ ~ ~  finclin? 

rbc IX7't:' rill 19irblic interest grounds ~ o i ~ l d  only occur in "uniisual C~I-cumsta~lc.es'* (.if :r 
8)rw ~ + ~ h r c t ~  (hi: FCC has nut yd Sound to exist and that. while thc public irlterest test doc., 
iV \ i  Zrr)ot~tt rncr-c clicckllst conipliancc. i t  "cannot be uscd to impose an unre\tricred \\-ish 



list of regulatory obligations on Qwest. or I\) au tho~ i~ t .  n L ~ I ~ ~ I I L I : I S I I I I ~ L . ~ -  $ t i t  call ~ Y I  t~ t ~ x : i h  i. 
entry is justified.""" 

Qwest assern that Qunest 11111.41 ~lc~l~(?~~s t~ . ; i t t '  [ I I E I ~  i t  Ita+r crpc'~tc%cf t i ts* t'tlicw 7 5  f 8 ~ 1 :  

local market entry and nor that CLECs have taheir till1 nci\.,lr~ta~t. r j !  ti (.)I( c:,t t 1x29 
numerous interco~u~ection agreements anci ccrlloc:~tinn~ ,111if thci t~urr~i,ci c r t  Irc+,,:l 

interconriection trunks, unbul~dled loops and UNE-P lirlcs Itii*ft i t  Ir,ik pt t rt 4ki?'if~!c!, 3.. 

indicative of rhe mnr-ket's openness, It  supports its t*\tirniiirs of C'il-f:C rri;~t-Le_tt xil,itu ' t i , *  : 
methods: ported number/white pages lis~inss. LIS trunhs and EL1 t I I,t,-.siny.,' 

With respect to competirian i n  file long ~cJist311i~ rli,ir.Lot. ()iti;*.;t ~ t i t t ~ .  i:'E&it 
the FCC "presumes that BOC entry into the 1~)ng distancr nl;lrliCt 111 ~ ~ L ' I I L ~ ~  II. t irfp*tiftr"t . 
and competition. ..'" and thnt Qwest is "nor rrcluirc[clj. .. ti, 111:1he ;II i.<h1%t+att1~t;t ; ~ ~ i + ! t . t \ t r t t , ~ i  

showing that its participation i n  tile Ions distt~nce t~~arker n.ill pl'~1tlui.c 17:lldii; rrt&t7r+,r 

benefits.""' Furthermore. Q\i-est asserts rhai indej~cntlmr llai;, 11;ai ~ l i t ~ v  I \  \r~h~l.inital 
local and long distance cost benefit:, to ccsnsumcrs iv1ic11 t$OC's irrt: 111:rr1ri{tctl i t *  ~trk%&,"!' khtJ 

interLATA ~narket."' Furthen~lore, Qwest contends 111111 the I)P+A,P. wllrclt 1% r l i ~ ~ ~  at* L ~ T !  

Iares in this Report, will provide adequate assurances f-11~1t Ii31:ai c\l*.tz,u\r~i: tr14~r.E;cr.i :~.t'Ii 

remain open after Section 27 1 appro~.ril.' ;" 

Qwest contends that there ha\ been n o  d ~ m t r n s t ~ i t i ~ ~ ~ ~  $ ) f  " ~ t i \ t ~ + t t r i l  

circumstances" that would make Qwesr't; cntry into ihc lorlp i i i ~ [ : r r r ~ ~ r ~  r11:rrker L ; I % J Y ~ ~ , N  ': it 
the public interest. The FCC has rejec~ecl the nunierical indict4 tri cd{~?xtpctltrcrrt ,rJ, i\~$hli: 

interest test factors and asseried that unecdores of irolt~recl in\I;ulr.t;i tit scrs tfr; tprx;iir \. 

glitches or noncompliance do not affect the public in~ercbl irlrluirj : i ~  t ~ l l , " '  

Qwest asserts that approval of UhE prices hy the C ' t t i ~ ~ ~ r l i s % r r ~ r [  i3  

dispositive. that LECs are not reqi~ired to sum4antcct a pttrtiuulat. p r c ~ t ' l t  TII~~I"~:~I~. i t 4  t ' l  t ti 

and that the FCC has stated that the issue "ix llczt pnrr of tllc Str,ctii,~i'r 27 \ t ' ~  ; \ j~r ,r t tr ir i*  .1! , i - ~ i  

The *ole question is whether the rates folloc~ the Act's \pccif'it.d ~o*.!- l"t; l !tc~r! ~ ~ ~ i : t E ~ ~ ~ ~ i i i f i r . ' ; .  
~ v h i c h  is handled in another docket.'""ccording to Q ~ c \ t ,  illtl I:C'C' Ii't, i1~~te1' ~4"r  ~ z ~ * - s + k i  

a LEC's access charges in a Section 77 1 procecrlinp or c r ~ ~ ~ d i t j o l ~ ~ ~ ~ ]  J I)(, 14 '"3 k v t l t f i  i : l t r<  

the interL.4T.A market on sefc>rnming access shargeh. Q\ieir's  lor^;: diltt;\~rcc trrrft !?.E;+ .i 

' i t .  Qucsi TAP1 BI-[el. pp 27-2s. 
1:i I d . .  pp 29-32, D:itn arc probided In coniidttntial -tppt.nci~\. -1 r c ~  ~l!r\ I E c p t i r r  

k :: I d ,  p.33. nncl FCC orders cited In fn\ 152-154. rhcri.1!1 
13% id  . pp.34--35 
{ U Id. pp. 37-33. 
i ii id,. pp. .38-3Y, cltlng Hcll : \ t l a n / r t  Vr'\i ' r ; ) i i .  ( j t c i , ' ~ ,  '13 I 
1 :I [ti., pp. 39-40. citing 111 ~ \ I < S  r I ~ 1 ~ 1 t ~ ~ r  o f . A ! ~ p i ~ ~ ~ ~ r ~ ~ ~ i !  o* \ ~ r i -  , P I  / ' c ~ ~ r ~ : t , / : : o : r , ~  l i ~  \ , A ; * J , ~ !  i i - , ; ,  f j  - a. , 
1  1 C  J ' 0 1 1  7  1 i t  h \ I !  c \ I I $ 4 : t b ' ib i + *  
, ~ l i ~ ~ / ~ c ~ r i : ~ ~ t ~ o r ~  1 0  f ' r o 1 . 1 < 1 ~  111-1 e,y1017 / I I / ~ I - L ~  r,A .$(>I \ i c  c\ 111 ,"pf~rr\\  / \  G [ f ~ f t t .  C.( L I J ~ ~ ~ (  ' k t  ! : f  , ! \,Y f j 

FCC 01-260. rt.1. Scptt.mhci 19. 2001 I \'c~r.r:on I ' , ~ r ~ i r \ : i ~ c : i r ~ ~ r  0 1 t i c  I t .tnrj it! r ib  t i b i l i r  r I - 9  - ?  

\'~r1:017 I\CI\. E t ~ g i ~ r ~ ~ c i .  luc , Be//  . 4 1 / ~ 1 1 7 r t , .  C ~ ~ i r 1 1 ? 1 i 1 1 1 r ;  t t r ~ , ~ t t y .  11 t ,  { , . f j ' h d , ~  \ C ( ~ t : t $ : !  i ,JF!-; , j~tkut.  , : 5x J 'bf : 
1n)ny Dirrrrr~rc C'or77/1or7\' fcf//~'rr \ ' ~ r . r : o r i  r ' ; ~ ~ r c ~ ~ l ? r - r \ ( '  , ' l o I l r : i t ~ t l \  i i i t t i i  f ' , .Y , - .~ I~  ti;, r l ~ t , )  1,,, 1 3 ,  i'ir ,, I++ b $ c  

, 4 l f f ~ 7 f ~ 1 ' 1 : ~ 1 f 1 0 1 1  P l c l t l d ~ '  i i ~ - ~ ~ ~ ' f ~ l O l ~  i t l tC i . fd - \  r.1 .~L' / . \ ' IC  C ' L  111 l \ f ; : $ j i l ,  i : l l i <  / I < ,  (-( !->L>L}.c; '3.1 t i t - ' )  t rj' ;I- ! - 3 

01- 130. rel. Xpnl 16. I f )OI ( \ ' c ,~ . r :c i~ t  Jfor rrr t  1 1 1 1 t c ~ r t ~  O r - O c ~ 1  r 



= l $ i g i g - i :  -6 !!*tftsar t~ $1 C L I - ~ I S H I ~ U  ~ L ' C C ~ , S  3s (10 c o ~ ~ i p e i i ~ ~ g  can'iers. Qn.e\r contendx that 
- ,p: i : ? s q i i  i ir ic l  1lt511 d i ~ c l L i ~ i ~ ~ ~ i ; ~ t i n ~ i  prn\fisions nt' Section 271 ol'the Act psoviclc aclcquate 

L:T_ t-:i t i s i r  +4$13 IZE;I~ t l ~ c  I C \ ~ [ I I I I ~ ) ~ ~  \ltb~llitted by Qwest in [hi\ proceeding demonstrates 
7 -  

fl4:*: 1; * ~ k f ; ~ l . l ~ ~ ~ >  3+:<=1(3,, 272.' ' 

t,?nt.%t ~-li;ir:ict~ri7.es the CLEC offering of :lllcged cases of' :~nticompetirive 
3 ~ k , ~ ~ l r - ~  - -  frt!: ::". ,I c"v olft!~ /111*) ;I ~li!~joi~ltccI se~.jcs of federal and state complaint 
~ ~ ~ , ~ - g ~ a ~ f : i t : " ~  ~ I : I ~ I !  t ~ i '  I1ic.11 110 I I C ) ~  elsen i~ivolve events i n  Orcgon. . ..The CLECs are 

% .  

t%i!r,:+ [ t r v  %lit--: ($ti L~!.c C O I I ~ C I I ~ S  tli;it the cited ca:;c:; in\~olvecl west. either settled to the 
_i.lrij?lir:t)rsrli i;L I;(''\ \t~tisl';~ction nr insolvecl good-faith legal positions that an offering 
.,%A 1% : i ? > : c ~ l \ r ~  t~ 111 flfc ~ > I X I \  isio~l (7s ii~terLATA scr\~ices. ($vest states that it is fully 

~ ~ i > - i i i : r ~ , j  ~tmijll>lt~y iv~tli illc SLIC'I~OII 17 I I)I-ocess and that the ciled example of 
$2, i- 1 e t;;,rrl , t i  tniEi~s;-rti\.c of t\ic plan 10 clcstroy a cornl~eti tor is bnselcss. 118 

O)I~rurr~sinn ot' I~r .oed~~res  to Esamine the PaiblEc lilterest Issues. The 
j ~ - %  2 1 ~ 4 ~ 3 ~ b . i  r i i l : ~ l ! \ ~ k  i 4  it1t~i't\vi1lcc1 with specific issues \vhich \ye have already 
-. ' t ~ . j ' i - i ~ i : t 3 ~ t  , t i? \ t  Z\I it4 &:: c o ~ l s ~ i l ~ l t i ~ ~ g  both Iilte~. in this Report and in Ji7orkshop 5.  One - z ~ i - f . i - p ~ $ t i q i : !  , 7 1 1 '  I?IL. I ~ I . I ~ ~ ~ c  ~ I I I Y I C S L  f ir~ciin~ is that there will be adequate mealis to assure 
kit,.\ :rf?izr t/w At*.., t t c l n  .2'4 1 ;tpplic:~~io~i has been grantecl, Qnlest's future pe~formance will 
t ic-!  344 i t t r t f i i i i i t :  tl'i: Lif ir~<i~.lcr LIIC ;l(leqt~:~cy 01. t h ~  QPAP to achieve that goal later in this 
$L: i!t3 'a :I * 7 " 1  

4~~ j w i b b  ioi~$i) nlrlillti~rieci, s:~iisf;i~tion of the fi~ul-ken-point checklist is the 
:it:Fi i i7-t%t>. \ isYILj?</n~*tlf of' ~ilecti~ig  he gi~blic interest standard. In each of the pre\.iousIy 
~ l - ~ ~ ; t . i )  $1 T G F - ,  i i i c i l l  K \ : i t r ~ f ' t i i ,  t l~c Colnmission h:~s ide~ltifiecl deficiencies in  Q\vest'h 

i i i p i  t.!i*-? ~ ~ h i t ? * , ! i \ ~ . ' t ~ r w  i7;lhc, Whilc m:lny o f  the cleficie~lcies in thc SGAT noted b ~ ,  the 
i ~ + L L . I ~ Y P ? \ ~ ~ ~ ~ I ~  \l;itc h 6 ' ~ f l  r c t ~ ~ c i l i ~ d  ill 1:ttes \ 4 ~ ~ . ~ i o ~ i ~ ,  the final SGBiT re\rie\\l has yet to 
. F h . ~ t  \ it  t i t  i:rkt: 13li1~t.f i l l  W o r k s I ~ c ) ~  5 .  Consccluently, i t  \vill not be possible to niake 
1i:7 a : i 9 ~  t . \ ~ i l ~ i ! ? + i t ~ i i  1 I I I L C I ~ ~ ;  \ ~ i l l l i t i  the conlest of ihc Workhl~op 4, Part 2 Repor-t, that 

a r l l~ t i f i t *  <,lS:,t:-:.;1"4 Section 27 1 Application i \  in the piiblic inrerest. 

%ttrilI;at). .c;tc not{: that the Opesarions Support Systems (OSS) testing and 
c !34k"4cLic,*s:~tt ~ I L ~ L ~ ~ ~ ~ ~ ~ : ~ .  II;\YC yet to he completed and final reports issued." Without 
8<$-  llSl,- div \rl!jl,tW?\lillt! [r~ e ~ n m i 1 1 ~  ~ h c  results, i t  woulc[ be premature to conclude that 
>it i t  i - r ' t i  .$LC t ~ V I I  111 t~~vt lp~t i t in~i .  :I E+C!, C O I I I I ) O J ~ ~ I ~ ~  of tlie public interest standard. We 
I,$ -1: i L~p3.,fLjlv:  tt:c C )SS fil'it~:tl 1-tspi>i.t s c ~ ~ ~ l t s ,  final CMP rind the SGAT n1nendt11er;ts to 
-,..:. E : 1 7 , -  ~ i ! 1 1 1 ^ 6 1 1 ~ ] ~ 1 % l l i [  c'i~c~I\lixt i n  making tlie o~~era l l  public interest deterrni~lation in 
i' 
hZ * g b r ; l i , l j *  C 1 !I,* t i ' f ~ \ i i i t i i i ~ $  isji~c'\ raised k ATkT may be addressed at this time in 

: I'$ . j  4 "  

., 4 =i. X i i , ~  ; ~ + { o : i i i i ~ L ~ l  &)I l,lv,t::,~'$ 'i'A,iLr21 k311cf I \  I ~ C V O I ( X ~  I f )  S L I - L I C I L I ~ ~ I I  sel~araliorl ~ ~ S L I C S  : I I I ~  i h  

. - '3 a ,! 1 - ~riir:;i.:,l-l~ ii,i:l\ ( ) ~ . i c < ~ ~ ' s  :incl :\I'MT'\ o ~ h t i  8nef4 OII  Scciic\n 177, nlartcla. 
- I I d ?  I j i j '  i d ,  (11 -I:tri \t,rtu., K1:porrs o r1  ()crohcr 10. 7001. r)cccnlllc~ 3, 7001 and Fchrumy 20, 

1 1 rr : i.t:-il f, r ~ t t l ~ . t ~ r * t r ~ . ~ ,  r i i i  ()nc,['i !Zr+pi>i-~,, ctn Octol~cr 70 .  200 1 iirlcl J a n ~ ~ ; f r y  25. 2002. ll'or-Idcorn 
i- ! , ~ ~ 1 3 ~ 5 ,  ,:I. .*I: 13, L r r ! - s f  ; \ ?[X)1 . !;1:11111'1- ()u'L'sI $lil[LI\ rCpOrl\ :lllcl colnlllcnrh I,\ 1n1ervcnor.s ;ire 

, F- 2 . "1 



order to decide whethe:. one 01- 1110re of t h t . 5 ~  i \ \ i~cs shc;iilii br: t~xitrr\\+~~:,.:t r-trtlttn ibrc 
Workshop 5 frameu*ork. 140 

Disclassioal of itAoefll Residential hlarkcl Issues. -\ 'F,t*I tiiut~rwl~ t h ; ~  
several problellls in the local rebidenti:il hcr\.iit. 111:tshct c;nr\e 111et gr , ~ r r f  t rig ~ $ 1  123% <*it 
appticatio1-r to he collEary to tilt! l~tibiic illlert'4.  fir"^. I\7-LL.'J' f1;114 I.IZE*+~ ftll.t! ~ ~ M c B c I ' ;  %$~~&ii 

and penetration statistics us a basi\ for i t s  prlhitiitn t h ; ~  tea: i'Otl\rktlt:ctrri\ t.\ ,~!r%ct~t ,j-iifr\h~f 

Qwest l l l ~ i n t a ~ l l ~  lnonopol po\tler. Secon~l. 11ot.rt.i t t1rl:kn~tillg I tb i t i l i \  e F'..ItLl!r it'31iihc'51: rtt 

Dockets 'CJM 351, UM 773, UM 841 2nd l X " ? X / l  39 ( i n  it-irl~~h ['SF PI-rtcbb ,tib;,r,rrtf:,rilt,, 
based on TELWlC principles advocr~terf, bq .A?"&T tvcrc :1c.hrptt'~I11, .~*l~{l:T i, rcc3 b . l t k I l ~ ; r B i ~ 4 t  

statistics to demonstrate that, given Q\ttes~'s rc\icle~i~i:il rctdil  pr iccv,, 01;; u13 !I+I<. .*cl 

margins insufficient to pemiir c.ompetito~-x usi~ig IJNE\ t t l  cllrel Et-ii~ti- ~rt.arbrtti t.rn,rlt;p, 
AT&T argues, that, basecl on an nnalysis s f  i:llrrcni irrJu~traj t ' i l - ~ 1 ~ 1 r r r ~ t : ~ a ~ 1 ~ : ~ ' 1 ~  tfic f i v t ~ k :  !icqr;i! 
prospects for both facilities-based and 1JNE-hahccl cninpctititjtr L ~ I I ' ~  pro? 

Tl-re FCC tins clearly statecl that "Cnngsc~: y~ut.-it"~~~nH) cIeilrr~t,~tl tt l l  ,rli4*;fr I (  

marliet share or other similar tcst for I30C enlry into Ioiip dist;\rricc, .rtlLf 1 1 , ~ ~ 6 1  

intention of establishing one here.. . . In . iu t ]  t11e Act  p ~ ( ? ~ i ~ l t " l  hita 1i)r1p 4 1  tt,)t~~:c Gjl tr  'i r a t  

where there is no facilities-baseci con-rpetition.. . . u n J c ~ ~ ~ o t ~ r c ~  C3rryrrc.c' ~ i i ' k f t ~ '   ti^ 

condition approval solely on whether thi. applicant has opcr~cci khc i i r ~ i  11' tor I r l i i : , ~ t  .,*113c,+ 

through full checklist compliance. not OI.I whether e o n ~ l s e t i ~ l ~  kI,!.C.. ;~i;,\\i:t)iy f , i k ~  

advantage of tlie opportunity to entcr the markct."' " 'J'tic hl~~lr~~stii~v P';ii:rttt;ittrr 

acknowledged thnt the FCC standard is rllr In\\ of tlw 1;rnci: 

"Whether the stnniisrd is ro clur persc>n:~l likiirl:: i l r  rlol i: rrnt 
the issue; what is material is rhal Q\vt!41 I L I ~ C L *  ~ l \ j t  II1'r'c i k r j t f  

the precedent established by the FCC in:;cbfiu :r \  r'riiirkrtt 

penetration is 

In sin-rilar fashion, the Commission i s  rcc~uirccl lilt r'u)c'~t !"cc . itd~i~~1h:,rC 
showing by AT&T both with respect to int~rlitlt ~~cnctr.\ltior\ irizd LjSE urrlka-t~!hin 

1411 Thc \ + ' C I ~ / ~ ~ I I ~ ~ I O I I  ALJ \\'OI~/:\/I(~/> 4 I-?C;,JJOI.I concl~~ilccl [ l i l ~ t  t I i ~ *  ~ ~ I I I ; L ~ I I ~ ~ I ~  1 4 ~ ~ 5 ~ 1 i ~ 4 ,  a ~ l \ ! ~ ~ ~ i d  t t l % ~ ~  ~*.I-.J J +f  + + 

3 tilile whcn all iscues impacting the pilblic interest si;incll?rtl cc>ttlrl I)c ~\,tlti~ilc~iI . ~ t  %tifa, c. k t  +. rrf$ i f 1 1  

(iJ'jIc173-476. kkrc a p e c  with thc Midtislate F a ~ i l i t i t I ~ l  i ~ h o   lid 1101 I C C I  :,il~~~I;tl\b ~ o ~ ~ ~ I I ~ I I I L * ~ ! .  f ' , j i ! : : ,  fr. I - 
firport. 7'hc Lihert~l C'o11srtlti17,q Gn~lrl). Oc~robcr 3-1. 2001. ( "il!rr/ti<cnit' t'l Itt jirtr! ' j : t ~  ,i ?r'I>lli;lf ftkifr.; .  r - t c  

March 7, ?0(]2, .AT&T filed Li . ~ l c l ~ ( ~ ; l l i ~ / ~ ~  ~ ~ ~ ~ ~ l l [ ~ / l / ~ ~ l l l l ~ l l l ~ l /  :\ll//l(f~ll\ /<ipqttr~fjlt1: / ' l ~ i t i / ~  { ! ~ i &  i J t  tL, t%$,&&-ff$*f t t  

dccis~nn in ihc Edtnncsota 17 1 proccctlings cnr>ceinirtg tr51itig p r t ~ c s d u ~ r ~ ~  Oti ;i lrir&ir 1'j. :rr)Z tryti, .,,r t,:, .: 
a Rc.yp017 SF 111 ,'I 7'&7".~ . S ~ C I ~ C I I I ~ * I I I  r ~ /  ~ ~ ~ ~ ~ / I I c ~ I I I [ ~ I I ~ ~ ~ I  .~\1{//1+ 11-1ti / < ~ * ~ L I I $ ~ / I I ~  / ' : I / ) /Z ,  l f ~ / r  fi:, v!. 31 4 ! ? 5 ! 1 i -  vx c t ~ ,  : 

thnt AT&T un$  attempting to I C I I I I ~ ~ ~ C '  311 I '~SLIC' prt!\'ioll'il~ ( \ C C I L I C I ~  1 1 1  1i t4"  ~ h $ l l [ k ~ l i ~  t ~ t w  w f l k  i ~ i ~  

rccamrncndations on Checkl~st  Ire111 1. ()\t.c\t I \  c u n . ~ c ~  Ita\ e ~ I C \  I ~ w I ?  ,ii[dr~.*.<J 1!3b+ i~p,~ s i a  

SCAT-requlrcd testing. Mrr do nor cclnqldct the t \ \ueh riltw.J fit 1711'1. In 11%. i , f c l ! r  LP:~ 31s s*.ir:ri. fii--i, i?:; 

our findings ;In Publ~c  Inrerosr. 
j 4 '  l jdl  < ~ ~ , / ~ l l t ~ l ~  lP(?l k , O l i  Ordc1, i\[427. . 5 { ' C ,  ( l l , , ,  ~ ~ ~ ~ : l ~ l s , , l l ' ~ ~ l l l ~  c ~ ~ > t ~ l l i , f ,  ,<?l,j 1 !t i l ,Y,  . \n;r; , .  -{; " 1 4 3  -, 
A t i ~ o r ~ ~ e r l ~  IV!~CIII~~L/II  I ' L ~ ~ S [ I ( I I ? ~  to ,S(,t~!or! 271 ( I /  [hi, ( ~ t ~ ~ ~ ~ ~ t ~ t t ~ i ~ L c i t ~ r ~ ~ ~ \  Ar; !(?.Q< j tte~:; a : , f s d * ,  $ .id- I 

I J I - ~ C ~ ~ ~ I P I I  l~~tlprl-i\Tr\ , T { J I - I * ~ ( . P T  117 & ~ I ( . / I I , ~ ~ I I I .  i 2 F k ~ l  2f)523L I k N T  j ,  I ' t t t ~ <  r-t:, ,: i!t, i j j ~ , , : ? ;  : i ~ , j ~ * ~  r 

yq75-77. 
I .I.? Mulr~sr~ire Pi Report. p. S. 



B rr5**,r*-~s' $32 F , ? ? :  ri ; '. i,tii:trc :SI crpcn tllc local exchange 111;1rl,e1 LC) competitiorl. Mrhile we 
:J.[F~ - &  $7 i -;; *if ir [kt: qtai2~~ic3r~ trt "f,o\v 111ucl1 ~nr~~-E.et slinrc 01- UNE a n d  UNE-P 
7;7$ zd15tt c . 4 i:irb;")t i f k  t r r r t j  rhtt L ~ X ~ U ! C ? I I I ' L ~  (11' c.o~iipetiti(-~~i." u.c note ~ 1 i ; l t  the infn~m:ttion i n  
3 % ~  % s - i t j :*k ik~~ ,4 i  i ~ ~ f ~ ~ ' ~ ~ d ~ 1  :$ l l l ~ I ' i ~ ' i l l ~ \  ill;\[ l~ l ; \~h t ! l  ]~€!1lctr~~tiul1 1 3 ~  cldEcs i \  IIC>[ SO 
" 3 .  

i i :  - ' , t 7 7 < , # -  ! , ? Z  3 ,  if* ?Wb v, f t j k ~ u t  ~ ~ l ~ ~ l l l l ~ l ~ ~ ,  

's i.t; i ' -  l inl t l  ,1rgqtrilc;.nl u'ith ~.vspect to local 111:11.liet conil~eliti~ll is t17:1[ 
- -..- d s  3 ::t :,ri, i . ~ - + g * ~  t,r . ! , I !  i l s t ~ ~ ~ - I ~ t i l t ~ r ~  ; 1 1 ~  pi~or, based on CL-EC's' clcpl-essed stock 
i, ?. 

$ "  ' 2  * *s:%f i?i<$ <ti. *~c\v% 1 6 1  \. , 1 p 1 1 ; t i .  

i hi! t~lrlcilt f ' l l t i l l i i~inl  !ilnt"l ilI'C, ullJ'c')rtul~ateI}~, :1 fuct of econo~liic life :ind do 
I44  

t i  1 1 i t  i I c ~ ~ i  I t i  a e t p l t c .  We therefore reject 
~i$+% 8 ~ ) ~ ~ r ! + i ~ t ~ -  . I% l i i t i i ~ ~ : t ~ \ ~  (11 f i l ~ '  ' I I ; I ~ C  (if' I O C ~ I ~  ~ s c I I ~ ~ ~ > s c  co~npetitioli ill OSC~OII .  

fSS-.cittsit,rr of B,trtlg B ~ ~ S ~ I I P I C ' C  I S S ~ I ~ S .  Tlie FCC h:~s made i t  clear that, 
. G , ? - r *  i 4 4 \ 4 5  4 . . , 7 .  t i l f \ f ~ i r ~ ~ ~ l  \vilil tlit; ~~o~lil~ct[itii'c c l l ~ ~ l i l i ~ t ~ ,  i t  i5 1101 reyuired to mahe a 
-,.bB".-.*.~+r!..!, ,ih!.,5~tt, t ~ ~ : t l  s s i \ o \ $  1\12 th;tl it:, ~ ~ : i ~ - \ i ~ i j ~ ; i t i o ~ ~  in the long disttlncc market will 

I -1 ' . I : .  i t .  I .  f'~l~lioiigh /\TL!'~' also asscrts that Qwest's entry into 
. Y r e L  ,a'l?,'iI B 2 ) U , ~ . X $ , C ~  \ \ , i l l  IicIL 11i:ih~ 111;lt ~lli~rhct 1110re c~mpctit j \~e l~ccnuse the hizh 
: , i i ,*-r  : ::L* r I s  Z+>,-, 2~161 L I I ~ - ~ C ~ I I ~ ! .  ~ : h i ~ ~ g ~ t l  ur'e usccl 10 cros\-subsidize other proclucts and 
- :I:: *i, i 5 . i  r i  , e l r r 6 -  it<, h,xl; 1113 1ctlpc4 1h;lt II'ICL Cor~ltnission has est;lblished other dockets which 
;r t i -  i r I c J ~ i ' * ~  iihii $.it{* ~ ~ C I I I C ~ ,  N~~t'rthcless.  Ari&T inakrs a n  crronenils assumption i n  
i- 51iya.;:drit~i,~ :I$:: tt!fici~~;! ~jiit iicliona i n  Dockets LIT 175 ;~ncl  UM 873: 

' l a  I& I.! t t l ~ + r ~ k  1I\;11 the 01-c~ori C ~ ~ ~ i ~ i ~ i s s i o i ~  rccosnizes that 
itbs: ," ),it r c l ~ l  ; IC(CCI~ \  j)riciilf S I I ~ I I C ~ L I I . ~  111~1~1 he correcled prior 

l)rt~-t ' . ,  crltsy irllu 111e in-rcgio~l ion2 dist:tnce .. i ir 
;??'if &"&+l, 

g11 ],I;, 1. ~ l t t '  C _ ' o ~ ~ ~ t l ) i h \ i ~ ~ i ' h  cor~sider;itio~~ of thcse tivo proceeding\ is 
i i * ~ : ; 3 ~ - t s - i ~ ,  : f i < l t c j \ i y f t i ~ s ~ :  LIIL'II' resolutions arc not being purposefully coordinated. Thc 
bueq'- f  it!,' +,rr*,Ittl!p ,~r!i\ p~'ir:ing of IWCCSS C I I ~ I T ~ S  is h ~ 0 1 1 d  t l l ~  S C O ~ C  ofthis 
a + , .- 3 ,- a +-$ii;t. . i i r ~ i  :A,* iti.clinu frt i-o~zsi~lcr i t  in co~ljunction with Q\vcst's Section 27 1 

$~f>:,7;1, , , .$2:< 

.tnti(=s,rr~l~c.litivc' Wclhimvior. Finall\i. \ye deal ivitli the 111ost serious m:itler 
: :i. ,i- i'i-s ., r t r i t i x * , \ t ~ r i , t  i \ l \ l ~  (\itti rc\r ie \~ 01' the Pi~\>lic Interest portiol~ of the Section 27 1 
i , ~ ~ . . +  rr . j I.,% I ,illt:;:r*i t l r ; ~ ~  4Jtwsr Ila\ exhibited a cons tan^ and continuins pattern of 

n - - - -  
I ,  .. - ~r I:.I: i , . : t j ~ ~ ~ f t x i ~ ~ n i  ~ix l r l~ l~~ \  (\)\$cst/57-lq 1) 38. Q\CCSI IC)bi ;I \~gn~lic:lnt numhcr of husinc\s and  

." , 2 t s: ,a,  % 1 < $ t 3  i k--1" * 4 t i l f  l l i ~  N!)t). 
:* , . ~i -.l.ti- ; 4 ir-li , , '  i s !  r i r ~ q  f . i ; ~  t l~, i t  C'I"EC'5 I \ i~ \c  Ilot 11cen thc onl! I~usinc$s I~J ;~I . I ; c I  W ~ I I I C I ~ [  to  

, + - !i?rit t l r * ~  iirt;, 1 0  %1! ti'\. pi rcc4+ r ~ i l ~ l  iI..i'cs\ to capii;rl ! r i  thc ~ : I C I  ~ C ; I I .  Indeed. thc sroch price 
- , =  . : J  ' 2 %  , : - - , i b . t f i l , :  ::~.*r,~,~jit,),tr! ot C'I.[i[-h' i ~ I ~ ( : ~ i t l  C I I T L I ~ I S L ; I I ~ C ~ < .  \vIiilc C I C C I I I I I I I ~  ICJSS 1li;111 tlini ot 

- =.. + : 1 i . ii,~: i-It-q*i: If . I ~ ! ~ ) ~ ~ ~ I ~ ~ I : I L c I !  75'; 111 111~' ~ I L ~ C C ~ I I I ~  I \ v c I \ ~ c . - I I I ~ I ~ ~ I I  ~ > e r i ~ ~ l .  
4 I' . .. .L : - a ,  fIl'!,*'fj4,2S 

* L F  5- ? $ 2 $ 2 ,  ? $ .  



antico~iipctitivc belia~ior by bot1.r disnhcyin; f~~dcs~l l  rrs \1:fti. t~1~~cc~lt1filnr)r.~lt&1>l:'fi~ 

regulations arid by failing to coopernkt i n  clpcning ils Inc;\! ~i~ns*A~; t *  t i v  c + r t : ~ g r z ~ t r ~ i r ~ i i  

None of tlie cases citeci b) API'&'I' arc Orcgtln-itrt:citii ~ 3 r  'it t*r&i f ~ i t ~ ~ i : ~ t i i  

before the Con~mission previr~usly. Con,eytrentl!, wc nlu\t e\ ;rlltr,itr t i r k x  1 6 ~ f ~ b d l l r ' ~  .it:,! 

importance of the findings of rhc FCC. which iiireotl) Jcveli~piltt tlte t " ~ r ~ t ~ ~ l ,  L S ! T L ~ I : ~ ~ : ~ ~ :  

Qwest's nctionh ancl tho5e of U S WEST, Q\~cat ' .s  prcclr'cc<~czr ill1 Intcrc%t TIILL IEtkt-xL . i j r i  b . :  

striking cases cited by -4TcSrT occurred dusirig thc ! c: ir~ i i~lt~~eJi;,trt ' f jr filiIrlt~*tit!: tfie:. 

passage of the Act. As \1'[~i\d t jq ) i~ :~Hy C);CUI. 111 thc) ; ~ t ~ ~ t ' l i i ~  i l l  -itgrtiijc,~nr i e ~ ~ l i  ~ ~ P A . J - ~ s ~ ; F s  

and agerrcy interpretation of a con~ple,\ uattitt'. parrit.', .~clrtyhr t i )  t~~g~c~.t :cl :  $,It,* 
limits of tlie statutory langungr. While the FCC decx5iini,i% 11i;1> Xl; r tu*  hc-r-tr ~q+r+ i i .~ ,k  fsualr 
recently. the actions complained of O C C U I T C ~  n ifhin n con~yr:lr t41? b , l 1 0 l ' ~  ~~rq-xi'ir! ,rtr?;? fB; ,  
Act went into effect. Furtherm~re. they llerr unclt.rtnke.r~ ;\ bite ~il~cicr tiat: atu,irl,iy;ql~ta~il 

direction of Q~tlest's predecessor i n  inrere>t. 

111 the intesve~iing year&, the FC'C anti t l ~ c  C'tiur ti. Ir,btL~: h,raru+cii t i ,  ftt: 

dezreioped a sufficiently i a r g ~  body of  c;lar la!$ trr c11;ibt~ tilt: p:~~'fit:".fra ftlt~t! .1 ~::tilirdi*:kirBr 

sense of what the Act especth of m:trket pariicipanth ~ I I L ~  t i\< f i lr i~~tci 11~;'11 ( fpt:r41tt:~2L 

Companies. in particult~r. The asxiilability of such a hntl> 1 j 1  la\\, rckrbl+ f c r  ~ c ~ ~ ~ ~ ~ I s  I ~ Q "  

likelihood of such violations occun-ing in ~ h c  f'i~tur.,.. Wc ,tw rlrit ;tl{inrt rn ~ttr.~ 'I r ~ ~ k k  f h.2 
Mu1 tistate Facilitator concluded: 

"PI,: do not believe that tllr ~~;tturo ot t11l1.t. ~ c ~ t ~ l ~ ; ~ ~ i a ' t r t *  

should be predictive of Qwest conduc~ itfter ,7? i ;~brprc?%+,il 
may be gsanted. We do nor view tht. puhlti.-ir~tcr'~*~t 
stiiridard to be a punitive one. but ratlicr a f i~r\ \~;rr'rl . -trubAifl:p 

or predictive one. Consecluently, we ria nor hc~l ic~ th t t ~ i r ~  thc 
prior history of Qu>est's pel-fo~~tiaiier i n  tl~i:, rt'g;~r~f 
demonstsa~es tlie kind of uniyuc C~SCLIIII\(:IHL.C t l ~ ~ t f  IIILL 
FCC helicves i t  takes to suppure n fintlir\g ~1131 t$ic.,t'.~ 
entry into the in-region, intesLA1'X 111arhet i t  nuld 
conrr-avene the public interrsr."'." 

Althoush we ctgr-ee with the FCC'\ intcrprccf:ltit>~~ t r t  ttic 6 5 %  f .fie ,ti~p!~,+*rf i t * -  

the U S WEST cases, we do riot believe that thc tor:tlity r r t '  the c,i:-lltry kft:1~ I L , ~  i-? 

sufficient to warrant a finding of hpeciul cirrumstancc*~ rh;~r ci~trntr? hc rt,brr+,.rbttr.; iaostitzf $ 8 -  

tlit resolution af disputed ~~iatters i n  prior \+ork.~huph or clri riufi'ctrr is X t u t ~ l r ~ ~ n L t i k ~  
Assurance Prograii~. We the~.efi)rt. conclude tliizt Q\'ie,t \r\\isfil;J :Fir: re % i s  ~ i ~ r f i ; : ~  g!~?; 

Public Interest staridard to the extent indicated ;tho%, r.. Thc rrnui tnm$ crtrclr,h ,%fa: r:rl'l~.,ir 
examjned beloup or are deferred for our c~n~z i Jc~ i t i i )~ i  i r ~  C ( ~ I I \ U J W L \ O ~ ~  :*1f17 fci;j-fe51 t-. : I P ~ , ,  13; 

Workshop 5 .  as previousl) indicdreci. 



right t o  nfkr in1erLATA ser~ices. 
te t l . l n~  "[he reclucs~ed iluthorization 
rrts of Section 272." In essence. 

t niiniuf;lcri~ring actiirities and pro\!ide 
irough affiliates that are separate 

Section 372(b) sets lortl~ the 
n-utc at'filinte. Sections 372(c) and  
specified noiiciisct-imi~l:\tion 
s in a liitlnner approued by the FCC. 

1oc;il :mcl long clistance ses\lices by 
2 arc sircct. ;is necessrzsy, cluring the 

Z:i  qmrfi$,il  e ~ ~ ~ ~ * t : ~ : i ~ i ~ : ~ ~ l  01' lhc lw~*tic\. (7111) p~~cl'ilcd tcstili~c>~~y ~ I I L I  excerpt$ 

IT ,  L. i B!;r j*:.3~3 - , x a l l t ~ ; r i  11, ivlltcr f\~l'isltic'tiok~\ \VCI'C \ubilii~tc~l: L I I C ~ C  \vei.c no 1ii.e \virnehsex 
; _- % a i r  13 2 ,  -,- i 3.1 +. ,*idl l l i l i+:l lk ttl i l t  I ~ C  \tl~.)rksllop$ \rlrh scspcct LO Section 272. Posl- 

4 . , . .jc10 
* -  )a , i / . I " i : i i f . s i t~~* t~ . l / l t : i J11>4AI~k i  a n c i ~ w ~ ~ ' i l . l ~ ~ '  

%*tr4cirtrot of' the Bn;il~'ti~~, AT&T nsscrta cll i~r,  c~liilc Q\ve~t ' . I I I > P C ~ ~ S  to 
.,. .r,. s~,%. -.I ~ ? j t -  , r c 1 i , i i i r l , .  , . i l l %  LII I ( I  I j iFj M'ESrI"s I 11istol.y helic\ Qweht'i~  statement^.'"'^ 

* 3 A $ i k S i i - ! . * , ; '  4 ~ b . \ u : l i t ~ b  III:I!. S ~ I I V G  Q\i3t?st IILIS 1g1101td t l 1 ~  S ~ c t i o ~ i  27)(b) requirement i n  
- - ! - r .  cf . c : i : i c i t  f \al  c ; r ~ ~ 1 i : l t 1 ~ 1 ~ + t l  !hi11 i f  is in conlpli:~ncc wit11 Section 272(a). 

!,$+I;*'.! brt,j~c% ~l t ; t t  "if lli~s ~\t;ll?libI~e~l :III affiliate, Qwext Commui~ications 
e .- yb,*i,i ; i~Tf+i i,%t ';Y ' r .  ki, f l lr ,  11 \! i l l  ~:o~~lpIjt' \ x r i [ l i  C;ICII c)('Scctioll 7,72'\ to~.tlgoing separation 
5;:j , ; , r - : . i i+  ii3.. , i ! ~ < f  f l t - i a  "t,)\i,tb\t ;rlrcl (;JC(' ha\.c at i~ptcd a wide rangc ol'inteiiial trainins 

~ . ; - . - ~ ~ I I ~  .;iiiR , t2  1. t i l l i m i t ?  ~ I ~ I L I  ci l l l s l '  c't)l)trL(!li  Llt'\ig~led to III:\~\C [hi\ commitment a I 

T V  -{?it f r ?  p . ~ ~ : r i \ t i , ! r ,  (,lit~.'hl $ L : ~ ~ c L ,  111:1t Q\t .e~t  ;t11d QCC ;~rc both siihsidiasies of 
q4~&, i .-+: 6 . i = ~ i l : 5 ~ 1 r i 1 f ~ ~ t f f i i ' i \ i  ~111~+l'liil~lOll:1\ 1 1 1 ~ .  ( Q C ' J ) .  Neither Qwcst nor. QCC own any stoch 

a . d s l ;  . . i ;B%',  f ~ , i , u  i f t i .  1f11') julllll? 0\\'11 :ill\' t ~ ~ ~ 0 0 1 n l l l u 1 i i ~ ~ ~ t i c ~ 1 1 ~  fhcilitics or associatecl 
l.-.mJ,$ir!::- * - r ,  i4r~bf f jlr't. t i I~ t l l1 l ; l Jn  ftcp;rrutc Iccigcl. s]~stCllls, accounling soft\4tar6 and c h a r ~ s  

5, . i t  '1 jr:;t, !i,ri ~ t c )  t * ; i  ~1~1:lj)pills officers. tlireeturs or elliployees and document 11nd 
.YI,LS.L EB.II~'I\, j i  ~ ~ i , d ! f t -  it11 in tcr- ;~f t i l i i~ t~:  tra~~saciions. Qwest and QCC arc separately 
+ ' qq  S.!srcar$ .w i i  itritf'ic~ t tbl ic*t  ~ I ~ C I I )  the ~'seciit of  01' I 'CCOUI'S~ 10 t 1 1 ~  O L I I C ~ ,  QCC will L I C C O U I ~ ~  

+ i , -  ':$ fi: s:l-..s* t i i  b : t i  5 %  : I ~ J  tljlt L:\I ill ;ICCL)I-C~:IIICCL ~vitll FCC rcc~uire~llei~ts ;\lid will post such 



t.~an-+;lctEona o t ~  the QCI Internet home page. Q v + e s ~  further- \rate:, that it \\?ill Sollo\\ the 
j t ~ i t l t  ii-iarkcrin~ r-cquirerncnt.; of Sec~ion _77?(g) and has informed employers and 
irnj~lcmt.ntccl cnncfol~ to ensure that non-public information is not shared between ()\ilusr 
eiitiric\ and rhut Section 272 is cornplied with in ill1 other respects.'ii 

Discussion. ?3'e \\.ill not repeat the prel.io~15 annl~.sis of the cases 
i r f ~ ~ ~ i v i i ~ ~  alleged ar~ticornpetirive ac tivitizs by Qwest and ils preclecessor . A:, AT'&T 
n~'k71rtw,r'te~igcs. Qtvtts~ understands and has a_n-eed to comply with Section 2731a), Wc 
tkref i~rc  find Q'i~"t"st'\ represe~ltaiioris to be in conipliance with that recluiretiiel~t t)f rlle 
Act. 

SecZior~ 2731hi(f ): Books and Records of' Account 

fntrmlfuction. This section stiles that the Section 373 affiliate iiri this 
caw. tJCC I. 

". . .di;~ll nritit-ltain bocks, recul-CIS aiid acco~irit~ i11 the 
mimncr prescl-ihed t y  the Commission \\/Iiich shall bc 
,cpnr:-ltt. from the hooks, records and accouiats ~mainrnined 
h i  the Hell operi~ting compaq, of which it it.. an affiliate," 

?he FCC 1i;in interpreted this section of the Act to also require that the affiliate wii l  
rsrttrrrtoirr its hooks, I-ccsrds and accounts in accordance ivith Generally Accepted 
Asccunting Pri nciplles ("GA~~P' '  ).Ii' 

Positions of the Parties, XTcYrT states thar its review of'Qwest's S ~ C O I ' L ~ T  

"filucld IIUitlcTt)tis insrancr!; of the failure to fc~iIc>n. :~ccruat accounting and to timely hook 
11iEiill.rlt. tr;~r:\aclionl;. hlnst ominously. Q\vt.st and QCC failed to book c r t t , s  tr.anhaction4 
hf,*:t.botln Juiy 20011 and April 2001 because ir failed to bill any of these tr.uns;tctic)ns," In 
re\p(,>t~w'. :iccc,rding ro ATSLT. the @vest ~i-itness testified that Q ~ v e n  hail "marle a 
~sr~\tz:k;e'. !I> thc fililurc to "catch all of ihe at-filintt: trnnhnction~." '~ 

r\T&T nest charges that Q w e ~ t  and QCC failed to accrue a n 3  timely P : I ~  

iiar \crvict)s i n  i'it>lrltion sf GAAP. E\-en though materialit).. i,c. [lie 60133s ;\mounts, is rrcjl 

the iciuz. these l'rlilinp, arc 111ttterial because they shoi~ld bc con1p:lred 10 QCC'c o v e r ' ~ l l  
I i r t  r*~*~~r.nrres ,md not Qtvest's. AT&T also fault> Q ~ v l t ~ t  for the change which i t  made r o  

tl~c Il~tcrr~et pt3sting standards. Beginning Januap !. ZCMIU. Qwsr  stopped posling 
itxilit irltru! tt.;i~~i;hcfit~~~\ pursu:tnt ttx iv9rl-r ordcrs and rask isrders. This. ATGT cluirnc 

/;: . pp :-4 
, - 

? ~ ~ C I I ~ U ~ A Z & I I I I  t ~ptiuorl ;:nd jrdtr. . A : y p ! t (  C i i l t  111 (71 [k ! / , i : j ~ t f i ~  C-CJI-!J{ l / i 7 ~ 1 0 ? i ,  f < ~ > i / ~ 5 (  111rl: 
j ' ~  irt :s7tlf12id8t(~'f;$fe!:l\s l ~ r c  .. ~ ? ? d  8 r / ! > ~ ) ~ i t f :  1 ~ 1 1 i ;  DzvrLi1rt f s ,  [ T I < .  /OK /'!-,I\ :WVI  ~ ) f i ~ ? - f ? ~ u y i o ~ t ,  i i ~ t ~ * r l ~ , \ ~ r ~ \  
F ~ ; a r i  7 t t t  i,~i,j~t:i;t::, 1 F C r  Up.1 3 1 -  5W. '1.328 I v L h  k (Bcli.T~~rir/t i,~ilti\ictz:it 11 O r t l r t . ~ ; R q ~ o r ~  i ir~ i l  0 t ~ I t : r ~  

f : : : ; + j ~ - * ~ ~ ~ ~ , z ? t t ~ i ~ z ~ ~  :?; ti;,, 1.t t C ~ . [ ~ ~ r ; ~ ) z ~ t ~ i i ~ ~ , : t ~ ) ; i c  ( - k t  0; fQ*O . . \ ( .C-OL~~ZII ! I~  . 5 c i 7 c y ~ ~ c ~ ~ - i i \  l ' i i i l i ~ r  rhr  
j X t  i + ~ t : ) t l , ~ t ~ t l  e 7 1 i * , ~ 1 +  .-\i i ,,fjuVh. 1 I FCC Kctl I - . i iv  I I t ) % )  r " i \ i  c.r*:riltrn!: J n f ~ . y r l r i r ~ l \  Or?ie~r"~, 'j! ITI). 

, -- zT&T 17'1 f3ni.t. pi?. 5 - f ~  and (.'c,irsr,ldr) tmn5cnp~ ~ired in lootnote I') rhereul. Ernphasi5 ~ T I  rcht. 
i $, . pp ts-3 



f*'j>icicta[+, a failure i r l  maintain an audit trail for numeruuz tsansuc(ioc.l\, In liglr~ of  rile 
1:icl.' i>f ;I \tg~~iiic;tnt Ill5tory ofcompli:unce. AT&T asael-t(, t1i:tt the Cornmrs\ion st~txii~l iwt. 
tc./! r Q\\ c\t'4 ..~-I~IIJCI. pro~iiiscs.'"i' 

e)\ircsl :tsscrt\ that the issue\ raisecl hy ATRT rcli\Ic to acti\.itica ih:i~ 
t~i'r:i~n~~i cliiriiig [tic t i ' r~~lri~jo~i period after the i l  S MrEST-Q\\!c.s~ merges. h\tt prirlr. t c ~  ah;' 
tril!r th:~i (JC'C' l~cc;~t i~c <)\\est's designated Scccion 173 afiillate. C)\vc:4 \tc?ttlk th,tr AT&'[ 
tgflttrtk5 t1-w s t~ l~r t : t~~i i ;~ l  compliance Lurid comprehensi\.e rcview. posting and nccountin3 tilr 
VCYC''s p~)sf..rnc~rgcl transactions during the tllrce-mon~h periocl estnbIishiny QCC' ;i% the 
.2::! affili:zte. In~tc;~d, AT&T focuses on QCC's i~ctions belore i t  vt tts iJerrtil'iert a s  the 
S ~ ~ ~ l i t ~ r ?  772 :tffi~i;ttr:. '~~ Qwest cc.,ntcnds that Section 272 conlpli;incc i \  n lilr.\\~ard-ltroki~f~ 
rcrl~tirurilc~~i: ti) Insure that futurc services "\ltill hr cwr.r-ic~tl olct iri act.or~ianct' \i rttt rlic 
rrrjuui.nicnt% of Scc~ion ~ 2 . " ' ~ "  Qwest claims tliat any diflicultie\ rhllt occur~~~cl  :vctc the 
1 ~ ~ i 1 l t  ilr ;I I I I C ~ ~ C S  of t\ilo companies with different corporate ciilttircs ;111{1 at1 cvoh ing 
irot'j~(~ratd: h~isi11~1ss stsategb, rather than thc scsult of ncftlrious intent. tat\ c \ t  ; I \ \ L ~ I ~ I \  that i t  
1 1 , t ~ ~  $1 t-rr-kctl riili~cnrly to put the proper controls i n  place so that tlic! Section 272 enlit) 

100 
irt t\l i i< t  ~~i.l)l>t'rl>. 

Tkac Brldej~erpde~lt Exanaination. Both thc Mu1tist;ltc Ftlrilirator :tr\cf the 
\4 iiaIrirl>r~on XI-5 were of the view that, rathcs than focul; on the rlrsi~n:~tiorb ~kttt .  r 'ri tlre 
S~:L t~oti 272  ;~f'l'ilic?te. i t  was necessary to consider tvhether Qivcst':, hctta\.tor- 11ud changed 
+,ull'iv~c~~~tl! Lr, c.onsiclc~- thc past misdeecfs irrelc\~an~.~"l Both also I'ottild ttr:it an 
i11~Irt j~)~1li l t l i1t  111il.d 1-1rlr1.y examination of Qulest's books and r-ccoril~ to \upl~orf Q\-t*u\t's 
c.l;rin~ rh:lt i t \  rsansactions with its Section 272 affiliale c o m n i  nrjth t t~c re~luir~~rltt'tli\ (11 

,(dct~iic\t~ 171. \zlonlcl bc ~ I I I  appropriate means to determine the ci'eciiihility of' f$t\.cstxs 
107 f ~ * ~ ~ f ~ ~ 3 t ~ l ~ l ; ~ l i o l l s .  

This indejsendelit third party es;~miiiation \Sits cnnrluctc~l 131 KPXIG. ;1t1r1 ;t 

t'CfIi>L1 \Y:IS j?rcp;lst'd cletniling the results of that examir~ution. On Nn\enthcr 17, 2tlOI. 
f,)\ce!,t Corp0r;ltiol1's Notice of' Filing Report of T~~clcper~ctci~t i2utlis;crr ! Not ice cirf *-lit.t~littrr' \ 
it<+i~r,rr j \v;I> filod with tllc Commission. The Report of Indepe~icicni Ikuhtic ~ \ ~ c ~ ~ t t ~ ~ r ; t t t ~ ~ .  

r l ' h t t ~ ~ 1  lu'ovctnber 1.4, 2001 was prepared by KPMG LLC and t1ffist.d trr thC it'oticc id'  
. \ ~ J I I~ ) I* ' \  Rcpmr aa Attach~nent A. Also inclucled were ~~ff ic lavi ts  o f  Qrc c a ~  t i  ittrcrv,cii 

Jta~i! Hnlnjling and Ma~ ic  Sch\v:lstz clescribing the mcrtns 1iikt.n to correct [tit" Pir,cc<hrc\ 
1!1ii1 h;nd i*iiuscd the iilstil~~ceh of noncompliance. On December 1 t , 0 0  1. Quckf 

r f ' % i ~ l ~ \ > r i ~ ~ i r t ~ Y ~  ~tlblllihhio~1 of Supplementcll KPMG Declnr-;~tjon, assilcliltcd irith t).ie' 
.zt~pplenlcnt;~l decl;~r.ation of Philip J. Jacohsen. ~Supplernent:tl Dccf:~r.arrr)n~, w:;\ i i fc i i  f r l  

c\$nt iru~ ih;il "Qweqt has corrected all discr-ep:uncies identified in EIIC KPMG 

- *-,. * -  --- - 
$ 1  

' A / , [ ? f t  0.1~1. 
* ,  

O\\r\i 177 1$11~1. p 7. 
, '  111.. 11. ii. C I I I I I F  47 K.5.C. k77 I ccl ) ( i O ( H  I ,  u i i i phas l~  in ~ c u  o f  Q w c ~ t  1 -3  t3rlct. 
i ft . rq-j 0 I 2 ,  

kltilri~rntc C;'?'C' ICcpoi-t, pp. 5 1-57, \l'nsli~ng~ori .AlJ M'orhshop -I Rcpon, 11 I I-1.q5lr5 
" 

Xl\tllr~l;rtc Cj-l'(' Rcpcrn. pp. 54-35 M'a sh inp~on  : \ i J  iVorl;5hop 4 i3cpo1-1. p. I 1-1. '$511(, ,rrrti 111 i i h  
tfirr cw 



Rrpc~r~-..tvhicl~ n ere submrttecl to this Comrni~slon ~vith the Xosctn~hes 15. 200 1 KPkIC; 
rcpc'rr~,.. "." On January 33. 20Cj1. AT&T's Response to Q\vest's Notice of Filitlg of 
Repr-irr crf Xndepencient ,4iiditc1s and Supplemental KPMC; Declaration. ii~c'l~tclirig the 
~~rppl r rnrn~al  r~tfidavit of Cosy IY. Skluzak, ( ATSrT Response). was filed ~ v i t h  thc 
@i~nlmi\-tnn. C>n Ftbi-uniy 1-3. 7002. Qwest filed a Reply to ATLQT'~ KYMG Response, 

Positions of the Parties. Qwest claims that 

"\r]ht. Jucobsen KPMG declaration.. ..also confirm\ that 
Qtvest has implemented the specific controls as stated in 
tlic Rrutlsting and Scht~artz affidavits. as \\;ell a4 ~ o n ~ r o l s  
that acidtess [a] discrepancy.. .not specifically addressecl in  
tire Brunst in~ 2nd Schu~a~rz affidavits." Thus. rhe Jacobcen 
KPMG Decli~rt~tion confirnlb that the Brunsting imcl 
Mehn-ar-z affidavits wers completely accurate i n  their 
I-cpresentatjnns ~ibout corrections of past cliscrcpcincies 2nd 

impla~~entat'ion of enhanced controls which are designed to 
prevent. as itlell as detect and correct, any discrepancies i n  
the future. The Jacohsen KPR'IG b>cclaration r.ai:,es no nstv 
issues, but only cnr.lfirn~s the accuracy o f  ~ l l e  .. 164 i~fficinsits.. . . 

"'Thc KPhICi opinion is yualrfieci and its exanlination was 
lirliitcd irz kcope. yet FLPICIC; nem-theless found sisnificaiit 
inhtancett of.' nuncomplin~~ce.. ..the total amount of \\.hic.h on 
  ti annualiztd basis is appr-oxirn;ltely $6,-350.000. Thus. the 
tllrlst that KPMC ccx~ld provide \xias a y~iolificd opi~iio~i that 
i)tvest ~n:tterinfly conlplied with the Section 272 
requirements that KPMG reviewed " C . Y . \ . C C ~ I ~ ~ ~ I I .  ~ I ~ . s ~ L ~ I ~ ~ T . s  of 

,.lei 
~ri)trt.i;rrll)licittc~(*. 

AT&'T 3 1 ~ 0  asserts that the KPMG Repor-t was more limited in scopc thitn 

tBlaA wqtrt~irccf hv tftc Milltistate F:tcilitatc~r, by failing to include esumiination of 
rcy:atre-filcnic of other snt~scctinns of Section 272, even thougli tliose si~bsectiorls were 
z , ~ f l i  ;it ~\sde.  Fili.ii~t.rrllorc. in ATLTT'S view. the report uses the "mate~iulity" standasci not 

I i ~ I .  ! 51:ii~ rccord-Lcep111g. h i l i ~ i l ~  aliil accountillg loilurcs h:lvc i!irt.;\d> hccrr 
~ l : ~ ~ t ~ i l : a ~ i  !I? f , > i r ~ i ; .  i [  1% I J C I ~  nccc,i,a:.> to 4ui . i j~-~e cacli oi ihc AT&T ullcgn\lo~ls i n  order lo rc\olirc tllc issrw 
pbr*'L,i,:i:t~r$. Tkt- cliw*.inptlnn, of the ,t;cr,tintlnF prohlcnii and the colrrrolb ilnil c.nh;inccnrents Lo rcclifk c:\cli 
f I .  3 c f :  I i throrigh 2 1  t)t the Snpplcmen\:~l Dcclariititr~l. FOI. ~ h c  sake 01 
Crrct ~ : r t  .. f ! : ~ )  .+rc  i t o t  i ~ c t ~ i r n t ~ d  here 
'.i f.; rq-. $ * ?  

b": 2; I E:,--.pimibc p 1 Ei?~ph;l;i% rfi  tr\t 



~~~xit~*tt;id,i~e.ti ir:, rlic i~ic~lriial auctit prc7rcdurcs alicl only co\lcr\ the vcry liniitcci April- 
-'41r~r~.;+1, 2 I H l I  \ I D I I ~  ircrrcrrl. .ATfiT suhn)lis l l~ r  Affidavit of Cosy W'. Sklurak, \s.hicI~ 

iF:'iir I I ~ s ? : ~  iix cciiidirc~ of ;I ~i1hse6j~rc11t reifle\v of Q\-\/esl'\ aftili;~tcd transactions for the 
ht,r:b\ 1% 11%1lc1. liSI11, rl!nc per-iocl. and  i l l  \ifhich additional e\:ilnl)lc\ of noriculnpIi;i~~cc 

1 t.t. 
".:5":ifv i l lfc 3\ ~ ' t  i.ll 

Irl ~'cj'l). (,)I$ eat st;\re:, t11a1 the COIIIIIIISS~OII ~ I I O U I C I  ig11oi.t' t h ~  Skftizi~k 
l i ~ i ~ t J t t b .  t t  t z i ' i  ,r\iw i f  got+ he!,ond [he scope of (he b\'lultijl;llc Fasiilitator-'\ iscue\ and 
rait$ii  t~,ii;ri 127 i ~ c 4  tilt' KPhlCi Kc~-IoI.~'s l'indings. I tr- 

Ili.l;i'rr.cuiona, It is ilnclispu~cd fnct that Q\\lcst did 11ot Sol ln~~ the FCC' rulc4 
;ir:xb I V I ~ ~ I I : ~   tilt,^^^ t~.tri~\;~cti~li!, in  effect ;I( ilie ~ilnc thost. tran\action\ \t,cre tahirlg place 
d ~ t j l $ ~ t z l d ~ ~ i l  ~i i i j r ) i \  rtig of 111tcrit lo violntc the FCC I - L I I ~ S  1s nor nect.k,ar) t ~ )  find rllai Qt\c'\r 
i , r i i  t u l  :llri~X tXw \lccrev$;lrj \t;~ncl;lrcls of crccli bili ty for its Section 272 repnbl*t.ntatlnn'*. 
j t ~ = w i f  ittlrhti: c~~z\~t-sigll~ 01- 113;1cl\~ertcncc occur~.irig c l u l i n ~  :; coww o f  rt.:ihc,nahte : t r d  

:l#iirlitr:t I t c l h , i \  , t i 1  ix\ in\ul'ficienl to sup])o~l a negative recomi~~r.ncl;tr~on, Tine ktci'* appeiu 
r ? f a b i c  ,~.rt. Qrt t:$t'< ;rcrions ;IS f'iilli~ig solnewhere between tl~t'st' elso pnlcc: n cnrpiTt.rttt. 

h%;ilirrr- YI) ille ctt'q~~iritfs ctltity's n'lunafement tending to trertt re$ul:itoi? ct-mptit\rtcc. ni, ;\I 

~s;;'G. LI! W L  L . ) T I ~ ~ : I I ~  i'oili:er.n in the  du!~-to-d;t)i operations ot i ts  husii~ciws :tnd. at \x tl,r.\r, i t  

!jiYt-r,Elfli'c t h r  f3v cIc;11[ i \ ' i t l ~  in  the le:lsr t r ~ i n g  way possible. The t'nct tlt;~! Qwest sccjl\ it-r 

izbx,Ft~h,c  ~ P ~ L * I !  t~iic;ru~c QC'C \ilr\s 110t the designatecl Section 177 rlinity i\t the time rht. 
t id . t la~ i : t \  C~%'~UUR'CCI, i\ nrlt ;I hopeful sign of fi~lurc compliant heh;l\.ii-n-. 

C)\i cc1r I~as. however, taken signitictlnt step\ in tlic sight direction h> 
rgtc;'c i i l j i '  1 1 1 ~ -  tll'r~'~'~p;lllc'ics atid itni7lenlenting the controls and cnntrol enhancetilent\ 

+ f : f ~ ~ ; i l . t ~ ~ r t l  111 ?lith j3ri~1i~ti1ig cund Schntai-t7 afficiirvits and confi~~ined hy the Supplemenral 
2+1i.b !,it ,rrlhtn, (Jwcl;t II;IS 21110 implerncnted the "Discrepancy G" cont~nls rccon~mcnclccI i n  

, . 
ttir 1,; t"hkf 7 F4cp~lr-r. I lirxc ch;lnges cannot undo the past, b u ~  \el-vc to allo\v us ru flrrd, 
b~iah t ( : , . t n , c a ~ ~ , i ! l i c b  ii%iur;tncc. that @yest will be able to cornplv with irs Sectiari 372 
1 4 ? i f t ' , ) t ) c s i 1 \ ,  ~ ~ ~ ' i r i ' l < l ~ c l  11131 t l x  incentive\ contained in the QYAP arc of sufficient 
t j q i r l * ? i t ~ \ i ~ I t '  ,r\ I(-1 111,\kt' SI- '~~IOI-I  272 compli~~nce Q\i~est's 0111,1. rcaso~lable :~ltet~iativc- 

%vcrrinn 272(0~)(31: Separate Officers, Directors and Einyloyces 

E't~siiinns of' ithr parties. AT&T cclntends tl.lnt. :it Q\~'e\t. 

"Thciu I >  ;I rta\rol\ in2 door ritmo\phere with c1.np1oyct.s 
gi)lfig i ~ c  kt and fc'ti-th ht.t\ier~l rhc H C K  itnd St.crio1-r 777 
:iffili,lrt%\. 'There IS 1s-idc-aprc:icl clnployee sharins.. .. 

t : l ; j j ]  ~ i h i  e17i rhrt purpose of Section 7'2t h jr 3).""" 

-. . ,-?-.--... ... " -, - 

:.'< . . 
::$ idi$> 'I-.: ,ifiii '.;!:!iii:~h .-iflid:\~it. 

:. . 
iyg=%:~:' $ ~ r ~ ~ ; ~ i i ~ i i ~ + ~ t " j  i ~ ~ j ) ) )  I(.\ .+,TcQT's IiPkIC; Response. pp. 1 -'7 
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XT&T is  concerned thzt the flow of eri1pIoyees i h  accornpa~iied b j  3 flow of confirlcntiirl 
inforn'~arion a116 kno%vled~e. Furthrm~ose. QCC employees can participate i n  [kc RCIC 
entity's r.ntpIqee n\\rards prosram, ivhich encaurazes empIo>~ee~ to dt.dicattr t in~r tc? tllc 
DOC, r c ~ i ~ ~ t k s h  of whether the BOC is payins for that rit-i.re. Thuh. .4TctrT oul~tenils, 
rhoce entpio~-ee'.c art3 not truly independent. 

Q~vesr nore.; that AT&T was pro\.ided detailed l i s t x  k:,r Q\r.rsr 31111 QCc' 
t % f f i c e ~ ~ ,  direi'ti~r, and employees and that 110 o~e r l ap  usas found. There \?,ax 110 ~vtr i i tp  it1 

ernplr?]ietl payroll lists. either. {,)west also stares thar the FCC has interpl-etecl Scction 
?,??ib\i-3 to rec~itise that the same .person ma! not sii)irrlmnro~r.sly sene us an officcr, 
director, or employer of both a ROC and its Section 977 affilia~t:. "'" Elo\vt.\*cl., according 
lo Q W ~ S I ,  there is no proscription on overlaps herween a Section 272 nftiliate ancl the 
parent of n BOC. or the parent of the 272 rlffiliate. The FCC ha., recornizecl structure.. 

1'1) siniilar to Qwest-c ns heing proper in  sevclrtll Section 27 1 cases. LIfi  th rrqxct tn 
ctnpkqctt rran:,krs, ([ln.t.ht clt~inls that Q~sest  31id QCC hat:e piit appropr-i:~tc safqiianls i n  
p'fzcc designcif to eliminate the flow of inforn~ation ancl the use of proprietal.;: inforn~il\ir~n 
after thr: rr:t.rrns&i. hetiseen corporate famil>* entities. includin,o codes of ct~~~ciuct,  dt~cur~ierrt  
rctrie\.rrlL si9ned i~uktro~sledgeli1e11ts and training. Accsrding to Q\vest. the FCC's ,tlnrr 4 

. - l ~ ~ n i ~ ~ ~ f j ~ t q  S t q C ~ . ,  0ltlc1- is intended for the Biennial Audit procedures to prrlice 
nL:rnskra. not ptnhibii ttieii~.'" 

IJiscussian. The Wt~shington ALJ found that Qwest had cfcr-nonslrutccl 
;i-~nipli3nct. n i th  respect to Section 272(b)(.3).'" The lvlultistale Faciliti~tor esni~iiirecl 
t.;ri.ft i.%f ,4*~L!t7'7's cnnccrns in turn  and founcl that Qwest had taken adcquatc step< to 
~ o l i ~ ~ ! !  v.rtjti~ thc FCC'? requireme~lts with respect to the inter-comp:irr! trrrnsfcs of 
omptnj*ees, the panicipatior~ in employee nwascl progran1s. the cross-checking ancl 
i~dt~eini\rrutio~r t.nf payroll lim, overlap of  officers bettveen nffilitltes arid thcis ptlrcnt 

1-3 
&'~'lrllfii~it=* ;1t:~1 in:tnagemenr oversight systems. \iihile we reccqnize' thc Jegirimasy (hi' 

"r"r:Qmf".i concenlc;, KC also n(xe that the FCC lias been sufficiently clcar- i n  its 
i-nfei-prcr;~ritsn {if the recp~ireri~enes of Section 272(b)i3) of the Act to rnahle Qtvcsr to 
cicrrrnnsrr;irz iic cz;i~tpliitnct.. W e  find that Qtvest has satistied its burden v, irl: rc5pecr io 
k J ~ i  p~?rtiirfi of j t s  Sec~ion 271 application. 

Section 273(h)(5): Posting Transactions. 

Section 272(b,(-i) provides that a BOC'a 272 affiliate 

" ..\hall conduct ;ill transactions with the Bell operating 
cnmpati~, of xshich i t  is run affiiiate on a11 ann's length basis 



n 1111 an \uch tr:lnsuction\ reducecl r o  \r~-itins and it~ailal-rlc 
. . tor. ~ ~ l b l i c  1nspccti011. 

Thc H'C h~ts promuly:~~cd rules ~rnd rcquir-emcrlts t h u r  t1-1~151 he Iclllo~tetl itr 
a:rilc: !<:I  .\ i3C1C bc i t \  compliunce with this section, inclucling the t.cclui~.e~nc~r! that ail 
t t ~ \ : w ; t c  tlilri\ he po4tt.d or1 [he Internet on the company's hon~c" page. \i.itl-tin 1C1 c l q x  <)i the 

: I - .  . 
I T11c st:~ndar~l sel hy the FCC for conlpliance is ~hrit: 

"17')hc description of the ;laset or. xcrvice nnrl thlc tcm5 ilnJ 

~~ontlitii~ris t r i  the transactions should he sufficientl> 
3~"tail~~cI to aIln\v (the FCC] to e\ialuate any compliance 
with tr~lr U C C ~ ~ ~ I J I ~ ~ I I ~  I-LI~CS." 

Pt~sitions of' the Parties. ATB'T cites testiriion> supporting i r t  cnnzcr>tt<il\ 
&,;I I,,)\?ri( t;~itetl rncct tlicxc ~'ecluircrnents on numerotla occasionh. I;ur~l'~ci'~norc, 
Ik.3 ,ltl*ir ,+'<)\\ t'st's I'.lil~lrc to psovide hpecific b~lled amounts c~ri its wcbsite after J a t t u i ~ j  
1 :2f)ffii, 414j",(;:rl' 11;1s 11l1atd~ 10 determine i f  Qwast uras in conlpliance tvith tile FCC"?; 

[ -: 
,rr,,isi#lttirtg rulc.2. i t ~ ~ l e ~ r  i t  \&rent owsite and executed a protective agreement. ,47'R'T 
.&;I i ~ r v l  cx I E ~ ~ ~ J I C C I I :  tentling to show that Qwest failed 113 post iuq- trnncurtic.tn~ f'or thu Jul! 
? t l $ . y l  %cjjr~i, 2!)01 11t11i' j~criud and is erroneous i n  maintaining it5 pocitio~i 1 1 1 ; ~  t h ~  

j.~:;sl~tlit r f i i i ~  lirr IIIC' c f .~t :~bl~shin~ nt'QCC as its Section 771 nffi!inte should hc u l i l i ~ r d  
iDc=tl:t~~klltlt~*l i: ttcl11 <h csi  ' 5  ahligalioni for posting con~j>ljnncc began. <KC becutnc a 

?~t:tioil 2'*2 ;\ffill;llc b> oj~t:r:l~iori of I;i\v as of' the date of thc Q\ifrstPt.iS IfTEST Incsscr in 
> t i ! ? *  :t!o~j ' * f  

.-il'&T :dso opposes the burdens that Q\vest imposes on fhojti scehing 
f t ~ t l ~ r ^ l ~ ; i t i \ ) ~ ~  011 tt-;ii15i\cti01li: 

"'T'hc issilc is not access. Qtvest claims i t  ~ v i t l  pl-oviclc 
, 1 ~ . ~ t f \ s  the detail if  ;I person sign.\ a nondisclosure 
cigsecmcnt. The issuc is \i~hetlier the detail shc~ulcl bc postcci 
so the piihlic can see services and items actuall>~ recci~cd 
p u r \ u n n ~  to the :lp-eell1enih, task orders and \izork or-ders. 
\ii[110~11 !~a\~ing tc1 go 10 Qwect's principal p1;1ce 175 hilsiw\\ 
to we cnnliclentit~l in!.orniation."l-- 

:1TLYT a4se1-ts th:lt the FCC ha\ ~tnted that tr:lnsaction sumririrritl\ anti i'in;t'l 
.33i;ir,i~ i j11-12~~\ 4 ~ l ' t '  iil\l~f'ficient for e \  alu;lting (:ori~pliance ancl the c(i\cio\\irt.i sl.itwl~i 

~ ~ l l l ; ; t ! i  ,t ~ ~ i ~ r ~ i h c r  nt' \pecifics, i%-hicIi AT&T dc\crihcs. Q\i*est csnl: olai~rrocl 



ii~n5dmtiaitt5 after i r  ch:uiged its postins pnltc?: co~npliancc. u i th  the .4(-t~olt/lr1rrg 
Stt]i.gtrirfi$x Cfr?l't r. reqriires der~il  posting on the n6eb,'-" 

."ITt%T nest claims that Sectiori 2 7 3  b)(S i hn,s been violated because Q\vc\t 
hi icd tr? incfucti: the oftierr's ce~~ificaticnn starenlent as sequirec-1 by 71 123 of rhe 
,Jtvl,iolirriirlr: S~.!fiiglrc~rcl,v Oidci: In siibsequsnt follow up testins whesc cenific:~tion 
statements were included, the person ivho signed the certification was a QCC officer. riot 

1711 
ii Qncst oiiicer. Qwest has therefore shown itself to he out of compliance, 

Finail>-. AT&T assens [ha: Qn.est and QCC halt. Failed to lnakr-. their 
tr;tnc;rstians "31 arnl's le~-nzrlr'* as tile Act recluirss: according 10 ATcCT :~ffi;int S k l i i ~ ; ~ k ,  
O t i ' ~  t?pes;\te ti-om the same arldress, al~d the stunt. personnel h;lncllc crrntsnct 
:icitnirriitriitiiw for hot11 companies. l SO 

(Jkve\t conter~ds that the FCC has not recju~rcd that il~i1i~;iclual tlillings 
under ;in :r2retlrnent be cunstruecl ns "transactions" \vhich must be posted on tl~c Intelnel 
ittld tirat t l l r  FC'C hits pt-e~~iously rqjec~ed AT&T'< similar asserrirltis i n  a~-~other 
Sectii?lr 271 procctlding. The reqi est:lblished hy the FCC is \\~liethel- the transaction 
~fcl'icriptic~r~ is t.;ufficiently detailed to '-fuciliratc tilt. purshacins decisions ol' u11aE1llintl;cl 
rfrird p:trricx." Qksest asqsrti [bat its Intrmer postings conrain all of the FCC-1-eyuircd 
rillllpifnPTlt\: ~ - : i f ; i r ~ ~ * .  terms. ci?nditions. frecjucnc>. number and lype of personnel 2nd 1c\ ul 

i X 1  
r l f  crpcrtrw. Fin~iltlrlj-- i;,T!ie.;t claiiw that i t  conforms ith postings to those upprovcd in 
the SB(' 7 i ~ t : r r ~  O r ~ k ~ r - :  i n  rhai ca,w. rho FCC I-e-jecred rhe precise claims ,4T&T rnakes 

f ?, l/cl-c. 

@.vcut \ttxre~ that there is no disagreement that it is cun-entloostiting 
sffililrtu rr;an%acrions rln ;r ritnely basis ar~d th31 S ~ I I C C  March 26, 7001, t l~c averilgc postisag 
dntts hirs. S.wffl ie'w t11:tn fit t:  day^ Fu~ther~i~use, Qwest has implrmentecl a ~nol~thly 
r'~idiircili:riiit~~ prtrrc\s. a virtual inte1.nr11 rlucli~, to eliminate discrep:i~icie~, This curser\[ 
hhai.icw8 i i  g t t ~ i i t  I \  selt.v:rnt to Section 272 con~~ l i ance . ' ~ '  

ISissussian. both the Multistrite Facilitator and the Washington A U  
citncft:dcd rhnr neither the FCC nor good public policy r-ecluised the le\.el of cicruil in the 
pcistmg x15 rmn~:ictinn:, on the Lnter.net that RT&T seeks. Furthern~ore. they found gc)(lcI 
; ~ t r &  <uffil;il=srr reasons for the ~~rtrinteiiance of confidentialit!. ivith respect to  the specilich 

16J 2 - 4  i ~ i k i i - ; i ~ j ~ ~ d  $~:~nsaction>. 

G ' %  

?i, .pi' :1-x 
jf:' py 2: 2;. 

* I%> * p 2; 
I r - - i):,L,T,; , 2 [ft.ic.L iy- I1-1.'=. citing & P I /  r\f/flllilc' .\c\I 1'0i-k Ol;ii.~;'~-l I ? .  C)\ \ ts t  \\,ch\itr. ailt!rc.\t ail4 

L:tm .rim f >u;.c t re=,rlrntml; :it pp. -1 1 - 2 2  
Fc: . p 2 4 

' . 
3 i i . p ~  2 :  21 

"' l f i r i 3  4;lit- Cif'( ' Rcpr~t I ,  11. (is: \i-a\llingtcsn ALJ A'orhsliop -1 Rcpori. p. I I h, '115 10. 



\\'c ikgl'cc. Tile first pinl-pose of Section 272( b)(S)  i \  to pro\'idc ci~mpctitc~r~ 
%$:?It a i t l f t c ~ ~ t ~ t  i~~l '~)~ .~ i i ;~ l io i i  to \>c nhle lo secure for tI~em\el\~es the righr to rake hersicc  or^ 

XI-~I; *%rirffc fcr.;ns ; ~ i r l l  conditions as are pro\licled by Q\vest to its Seelion 172 affilratc. (1)t'C"* 
kua it irrtur-l11:1l1~>11 x l l t r i ~ l c l  Iw ~an\~enientl! u\~nilnble on [lie \vet> alicl, while I I  I-cquiscs a 
s $ r r l t f i b , t i l ~ l  ,11110~irlt {~Sdetail, the FCC ha\ concluded that i t  does riot nrccs>,asil! recluirc 
!Ire pnii-iirlg t j f  ~ h t .  i r i i l i \ ~ i c I~ i i i l  fr:rrls;~ctiun c1et;iil sought by ATcQT, Tlic seconct purpcrsit, t o  
iwitaoi .trttiit% nniI t~rllcr cuuniinillions of transactions to insure compliance. limy secluire 
t tw tc+ tk8 i t  c~t 'ci?n~l~ct~~i\-cly scnsiti\,e, detailed inforination. In suli.11 cases. on-silt. 
td~-./tct l j t i r i  ; IHL/  C L I I I ~  iilt'ritialit~~ ugreerncn[s are appsapl-iate, Ho\\j~\~er.  a\  tlie \Y'l);~shi~~~toli 
-%I , I  i t t + l i l i l . ' ' ~  i t  is i~ol appropriate la incli~dc i n  those confidentiality agirciuciits. 
pnt~ii iwrrvi  r( I1ir.11 ~\~ould prc\lent parties from disclosing to regul:tto~.s the existence of 
j*rurt:rpdi:r l  i i\\lriti~il\ 01' this section of ~ h c  Act. Such pro\~isioi~s disectl!, i~nclern~ine oils 
dl-triti! 1st I W P S ~ I ' I I I  U\\I .  ~ . c g l ~ \ a t ~ ~ * y  f~~ict ioi is  and are contrary to tlic ~ i ~ h l i e  i~i!eses~. Tc) the 
ifxtci:~ \it:ia~ \\icii I ;~ng~t i tg~  txsists in a n y  Q\vest ngscemcnts. i t  nlilst be elimirruted. 

Consplyiic*~itl~~, \vt' lind that, i f  Qwest psovides tlie s:une 1c~c.I oi"lct:iil tl~at 
~i!h:$ Rl$l ' f ( ' \  ~\ ' / Ic I  II;I\-c secei\:cd FCC Section 37 1 approval pr-o~:ide. i t  \ttill s:~tixVy t l~c 
?I+, ~3 \ if  \i!ri;~ I w s p o s C s  intuncled by t his seo~ion of' the Act niid be i n  conipli;~tlcc is- it11 

atL rjlir-r Z7?rhllS), 

Sccltiora 272( h)  Transition 

Sec.ljt)n 2 7 3  h )  pro\lidcs that n ROC 123s onc yeas froin thc date of tire cici 
~t t ~ L I  35% t,ki I, L+~~: I I I I  ~ n ; t n u f ; ~ c ~ ~ ~ i ~ i ~ i g ,  in-region interLATA ~er\~ices ,  intesLATA itrti,rniat ion 
*,rer i  IL t:'. ,iilri :11,1r1\1 nlcrnitur-i~ig services thl-ough separate ciffilitltec that comply u . iQ~ 
7 \ % h ~  $11 \? I  :m25 i7 1.  

8pasitio~~ of the Parties. AT&T claims tlin~ Qtvest hris matic thc 
;%:;qiriiirct\t ~ t l ; l ~  t h ~ i  wction mitigates its shortcomings with rcspect to its Scction 272(111 
L - , r i ~ ~ j ~ i i ; ~ ~ ~ c c  ; t ~ r J  th:~t \i~cli urgunzent is e~roneous. '~" Qti~esl does nor discu\\ t h i k  

iili i t \  Section 272 Brief or- rely on it  as n defense to its acknowlcd~cci !aphch i n  
illr,:r+fitlir Scctir?n 772 obligations. 

flisctsssiow, AT&T h:is noi raised an issue rcqi~irinp our- ic)nsideruiir?n, 

Section 372(c)(B 1: Nondiscsimin~tio~~ Provisions 

7'h1\ \rction af tlie Act provides that a EOC. ~vllen dealing 11 itil i t \  Secr~ctn 
'," 2 
, , +rilrlt,rrc. '.ma:\ tlor discsilninatc bctiveen that company or nffili:lrit rlnJ :IJI> other etltiiy 
1 ~ :  tijc p2l% ~ ~ ( : l t  CIS jlri~c.u~.e~~lt;l~~t of goods. services. facilitie\. :uid irrl'nt-~l~;~tic~i~. (11- in tile 

\ ~ , ~ t . + l ' $ i * n l ~ ~ z ~ ~ i ~ i  t l j  5ti111i\;l~d\.~' 



Positions oP the Parties. ATST states that, on a number of occasions 
when i t  renderzit hewices. Q\\esr failed to bill or collect from QCC' on ;I timely hasih. 
AT&T n l s ~  illlc:e\ that C)\vest sought to circuni\ent the non-discriminr~tion saf'epuarcl~ b> 
uking a nn11-37 2 affiliate to de~.elop improi~enients to Qivest services pr-o\.iciecl to its 
Scctian 772 ;tFtili;lfe: Qwe5t Services Company pi-ovided prod~~cl  design, planning and 
deieSa',pment aeri-ices for both Qwest and QCC. However-, Qwest's participation ill th is  
netivi~y. accorciing tn .AT&:T. is subject to disclosure and web posting requirements and 
tbcrefi:rri: Qn't'st has f:lilsd to denionstrate i ~ s  compliance with this section of t l ~ e  ~ c t , ' " ' '  

Qwest stlrtes that it is 1701 obli~atccl to clisclost' the rcl:itionship btt~vt'cri 
one nr.rn-ROC affiliate and another. The Act's interxion \ir:ls to pt-otect aguinst incenlive4 
to t~se cor~trol of loclrl eschart~e f~icilities to discr-irninate against all affiliate's rivals. I hX 

Q t ~ ~ ' 4 f  st;ltc!s th;~t the "chain transactio~ls" principle OIII. ; ~ p p l i ~ s  where the iissct or S C ~ \ , ~ L ' C  

ih ~ l t i ~ n a r c f y  provitled b!. the ROC. ivhich ir nor the situation that occurred."\;9 

Discmsion. ;h;'eitlier the Multistate Facilitator nor the Wnshin~ton BI,J 
found that Q~vt~st 's  panicipatjim in the activities described constittltcd iI violation of 
Section 771!cft 1 I.'"' We concur in Qiirtst-s a~ialysis of the Act.s intent and find thtit thu 
;lcti7;itie5 of thtb nrln-KOC affiliate on hehalf of QCC need not have been disclosect. 

Seetien 2724 cU 21: Affiliate Transaction Conapliance with FCC Accouniin~g 
Priilcipies 

Section 777r~113) rtcji~ires that a BOC. i n  c1e:ilin~ with  it:.; Sectinn 272 
;iffiIiatt. ~ I I U . ; ~  ";tccc?nnt for all transactions. ..in accnrdancz ~vitli accourlrin,o principle?; 
dci;igt~;aicd or ~pprovcil by the Commission." The FCC requires ElQCs to cornply ~vi th  
the I'art 32 rafi?liurr transaction rules to satisfy this section and to kecp its financial 
rcrci3nls in  nccc?rda!~ce with Generally Accepted Accounrins Principles (GAAP)."" 

frositions of the Parties. AT&T contends that the record s I i ~ i \ ~ s  111:lr 

otwttst hire frtiietl ti? cicinonstrste cnr~~pli:ince \+lit11 Sectioi? 273c  ~ ( 2 )  because of'ti~e 
192 preciousl) de4criht.d ixccountin~ irregularities. Qwest discussed this issue earlier i n  

cnnjuurtinn wi th  the recjuirernent\ of Section 2 7 3  b)(2  ), stating that the record gcncrull 7 
dereona!r:irr'r coir~plionce'~" 

Discinssion. The 3?ultixiare Facilitator noted that this issue hacl heel) clcn!~ 
~:~Eth prcXviiu\iy i1ncIt.r the discession of Books and Records. relating to con)pfi:tllit' itli~)t 

s 3 .*sTL~'r 272 fjrrcf. $> 27-2 ,S .  
'-' fTk<-<.+~ f$ih,~. 'Xi. ~iti112 ~ k t ~ ~ ~ - ; \ ( ~ t  O I I ~ Z I I I I C !  S ~ I / C ; ~ I ~ ~ ~ ~ O \  O ~ ( / ~ ~ i . ,  'fi I Q-L. 
..>T * ic1.p ;i 
"-"'litrin~:air. flrC K~.p(trt. p. h0: R'nshlngt~~n XI-J Repnn. pp. 113-1 I-!. '1503 
< ,  

f?rii s$!i"s~r:ltiii t r-:, 1;lr i  <lr,ic.r: '$3 15 37: C F R. C32 I 2 and 27. 
. i- 

,-%'fs3~!;T 1'2 Br3-f. pp 3 - 2 0 .  
i '; t'&clr 2-2 Bnc-f. p. 1 i 



4,ii'rAP. i11icl 1'oi1ncl that "11lhc application of 27?(c)(2) st:t~i~iasds clocs no: :lrld marcri:rllj 
irr I f ~ c  tsctnxirlcl.atir,n!,ilctii also:~cl~ m:idc t~iere."'"~ 

M'e ngrcc. H u w c ~ e r ,  3 h  noted earlier. Qwest's tr-eatrnent ( I F  rrytrl,tlt~r> 
ra.11*0114ihiIitics \vith ~.cspcct to Sectio~i 172, prior to the designario~~ i lf QCC n s  $24 SOS:IS~~TI 
242 ~iffiliatc. Ila\ brcii les\ 11ia1i e~eniplar!~. We intend for [he QP;11l1 ro hc :i tilajo~ 111e,trt4 

t r l  * ; 2 1 ~ ~ 1 i ; " d  t1lcs intt':!~~t) o i  t11c Section 27 1 proce\\, including Scrctirl~i 772 parity-lib!- 
!re,*lrncni C O I ~ ~ ~ ~ ~ ; I I I C C .  

Section 272(g1: Joirlt Marketing 

Section 1 7 3 g )  \~ro\~ide:~ that the Seetioil 272 iaffiliale "rim?, nctt  III:II'&CL t31" 

3clt tc.icplionc e..rchany sen lees pro\.ided hy the Bell operatin? L ' ~ I Q ~ . U I >  uttlehh that 
~ \ i t ~ t l r ; d i l ~  pcr~ilit\ u~lics entilie\ offering the s a ~ i ~ e  or similar $er\ ices t i ,  m;u-Act itrid ccli it% 
k~lcpl.rnnt. cxchangc scr:,ice." 

Positions of the Parties. ATNT iinds Q\\~rsr'x r~pr4c.scnt;trions 
l~r~~uff" r t . i t . r l r  l7ec;luse QH'CSI'S itffidn\.it and I-ebuttals "fail to statc \vht:thcr QC'i'  intenrit t i $  

nz;uiht~~ infi~c-n~atioii ses\iices and whether [Q\vest] will itlso pel-rilit other i[~fr)1~11:t1lt1il 
~~:i%t.<e ~ I . o \  ides\ lo mtirket and sell telephone exchange sen 

Q\-\,eat contends that the 1imit;ition is inucl? D ~ I T o ~ ~ ~ c ~ ,  rel;iting t r t d >  rtct the' 
Scciitw 272 ;~ffiliates marketing of Qwest's local escl~onsc. qcr~iccx. " 'There i.; tru bkraik in 
tizc i i \ t \ ~ l f i \ ; ! ~  0 1 '  Section 272(g), the FCC's decisions. 01. the p~.~cc)nipetiti\ t' polic-ieh z.4 tl~r 
Avt Srjt ~ticlt n recluest." Furthenilore. Qwest asserts that the FCC has psc\.icxtsl? sqicctrci 
1111131;ir CN%I)I.IS by AT&T'."'~ 

Discussian. The h1ar<hin~ton ALJ founcl Q\ves~'rs ~-t.prest.i~t;lriun~ that i t  
wlil frl)llo\v tile jnjr~t marketing requirw~ients of Sectiori 277(g) to be hiifflicicnt to f i t ~ r l  
c;r~rnpijnilcc ~\ . i th  this section."' The Multistate Facilitator did not nl:lke rnrrr;icrn 01. 
f h i k t  ~?rovi\ion bcinp nr issue. ATBT does not offer any esaml~les of Qu:es~ naiskwh;\r'ic?i. 
u Eth rt:spcct to this section. only that i t  does not feel that tile represcntatrcsn:. i n  thc Qwest 
t;ir-r,~uagc urc br-and er~wugh. We disapree. ATcQT cites no instance ~v1le.l-c the FCC It:1> 

irrri.rlsrcte.d r t ~ c ~  .Act or its rides to require a wider commitn~ent on t l ~ c  p:~n of tltc Sec[ioti 
1̂"2 ;~ft'i i i:r~~:. \Ye find that Q~s:es!'s representations are suficicnt to co inpl  t ~ t ~ i l  tilt. 

rc~$\i6i'c~rl2rzIi, of Section 2 7 3  g 1 of the Acl. 

I\-. Qaest Performance Assurance Plan (IQPAP1 

Enarcrde~cticrn. A:, pall of rhe public inter'est clcrel-tlsination i l i ~ ~ i t h ~  Scctic)tlt 
2"Izd~tT;1;C'r r l f  the Act. tile FCC requires a de1eni1inatioi1 tii;ii "a BOC \\.oulrl c l~ndt i t~o trr 



4atkP: tfitl rcrjuimn~ents of Section 27 1 after entering the long distance niiirker." Ail 
cffrrc.t~s pk:rfom~arrct. rnortitur-ins and enfor-ccn~ent ~nechanism (i.s., a perfi?s~~la~lcc: 
a>tut,rrtce pian\ con\titutes prohatiire evidence as to the public interest beins niet.'"' 'I'hc 
QP.4iiP i c  Qwest.'k proposed method of satisfying this requirement. The FCC has 
e.;t-~bti%hed five parameters to be considered in determining whether- such n plan ix  
xufficir*sn:I) t.f$zr;:tive: 

:. L%*hetkrr the potential liability provides n meaningful and ~ignific*tint 
inr:rntirc t~7 comply with the clesignated perfoni~ance strrnclrlrds: 

2. lillether there are clearly nrticulated, pre-deten~iinecl measure\ ancl 
\r:t!~d:ird>~ which ensornpnss a comprehensive range of carrier-to-c;lrriw 
perf %>rn~ani.e: 

3. j!'hether rhsse is n reasonabte structure tl~ar is designed to tletect arlcl 
-..tnction poor performance \vl-ren it occurs; 

4. 'qYhethcr rhsre is a self-euecuting mechanism that does not leave thc 
Jnor nl-icn rx~lrc.:rsc-rn;~hly to litization and appeal; and 

5 .  \~-hetht.r- there are reahonable assurances that the reportetl data :ire 
* a - i  

;accuratC. 

('Sicr the CiIurse of tlw past CWCJ years. eleven of the fourteen state public 
irtrkit? ccltt~nli\sii~n\ in the Qmcst repion lvere involved i n  a "ROC PEPP 
co!!:tk.rr7r,~ri~l~,ff "" Oregon arnons them. In addition to state commission personnel, 
';t3.p~cq~'t1taai~cc from Qivest and n ilumber of CLECs, but not all of those who filed 
c.c?~~~lrft'nz:. j r s  XVt~rkshop 4, Pan, 2, also participated. 

r?i%rstbs Pcrforrnatrce, Assuri~nce Plan, labeled "Exhibit K," ancf d:ltcd JuntL 
4% 2001. \f1:a> cnctudecl aa ,iippendis A to Qu-est Corporation's Notice of Filing 
lQt.rf~arn~;:~nie Al;.;tlr;:nct. Pian and Supporting Coniments. submitted on J L I ~ J ,  9, 200 I . 
I ~ ' I L ~ * ~ z  : t l i , t r  GIcd. 11i ~ippenrli.; B. a Post Entry Perfomlance Plan Final Coll;jhorati\.c 
Stiirrignctr->. prepaired hy MTG Consulting. \~.hich included a prc?ject process ovrrvic~i', a 
l i l t  r-~i'sgr-cen?t?r~ts. ;I l i s t  nf unresolved issties and appendices with the Performance 
ln~:licirtcrr h4e:~,~ur~sinrilr Xfarricczh and lists of par~icipants i n  the PEPP collahorarive 
P r t x e r C .  In rc~ponss  to CLEC cornrnenth. Quest tiled subhequenr testinlony offering ro 
rr:;-iii. itti. ~ S I ~ A P  in p;in.L.''i 

-&-.- --- ----.- ---" -- 
.- $/&. l *  % ' I $  C b < ' +  r fJ-$20 
-- [?{*!i \::~i::lf, \*t.v >'<>t-i. ~ l l - [ / [ - ! .  'I>: 

rr, r trc frcrixlynl. .'RflC"* ant1 "PEF7P" reprcsrnt "Rcglonnl 0 \ r r \ i g h t  Comrn~tiee" and "Pus!-Entl? 
Pci l j>n~~~f t ;4c  PPl<~ri." ret.p+:ctt\ el? Rrpri.~riitati~.es o f  all tounren 5tnteq axe nienihers c l t  the ROC. 
- 

."it.< r.thlh~r\ i-hiciiii-48. ()~cct,5SC). (J~~esi~'57-L. C,l\rei1/57h. Q a r s t ' s  (,)P.AP Bnef offered tunher 
g r l i  I ; i t r i l -  1.:. It-. ~>~f%~l l l r ; i l  



f ' l ~ t r  cJfA$' E \  c\\cnti;ill~ \ir.ilct~ireci as a two-ticreci. \elf-elecuting plan. In 
- ,  - .:$t*;i: ~:3c j ~ l ~ t ~ ~  I - .  f t i ~ t ~ : ~ t ~ ~ . c ~ I  \ i i  1f13t 'Ticl- 1 ' -  pajtnienr\ a]-e 111ade 10 indi~riclual CLECs 

"1," :::Itkc%" b..r ' . f y l t \  !ria" <.'I ,13C'\ 11 ~ l h  p a r 3 ~ p  of \cr\*~cc Qis'est pro! ides to it\ 0n.n affiliates or 
a:: r,ii;-. I = '  itacct ; i l ~ l ~ \ ~ t ' i i l ~ l ~ ~  t~~il~lli11:~l.k~ ~ v i ~ l l  rehpeci Lo tha1 CLEC. "Tier 7" payments 

r:~; j i ,a t .b  ir+ ,i 5t;rl~ tunil for  iailirrc t o  meet parity nncl be1ic1inir1rl.r \t31ldards an an 
, , t T'ftc !;litn wtt fort11 t l ~ e  pel-formance mrasuremenls. statistical 
~ ~ t , . 3 > 1 1 ~ . : j i ~ t " 1 j t ~  L ~ t ~ ~ I  tilt* ~CSII I ; \ ,  i ' t i~\~lit iorl~ :11id ~~iethods for calculation nnrl p:lyment of 
f%-44 + i t ;<  F f E I  d f d i ~  r.r5pc*+r,tll~g trncl auditin9 of data. 

6'?~tn1~1t"llt\ ~ 1 1 1 ~ 1  hricfs t \ r i t J i  respect to the QPAP were submitted by 
d +.. . -'i " :q P:i l fC' t i \ l t ,  ' 1  1 ,  ~,.r'&T2r11 
* .  i ~ n d  jointl! h ~ ;  ELI and T-w.'"'; The WorldCom 
*d*l"+T P~ii:! *Ti% Itwlit:d. : i t ,  ~*\l l i i~i t \ .  c ' op i~ ,  oftlie Repost of'thc Spl-cia1 Muster i n  Co1or:ido 

, 1. s * -  . : ~ I I  4,l?inion '11. 111r New j'ork Puhlic Service ~om~i~ission," ' I  and 
11: ~~';~i~i:~':'i 3 1 i ~ t  si~11{:1 1 3 f  t \ ~ v  h l i c l ~ i ~ ~ a ~ ~  Public Service ~ o m ~ ~ i i ~ s i o n . ' " "  \VorldCom alho 
i - ~ ~  4 r c D h  $ 5  f l i ~ t ~ 3 r t  1 '43111~1tet~t: C_'011111iis~io1i s~;~ff '  ~es(in1011y i n  connection \sirh the 
Q t i  ' kEiz~ct.ttcr~.k rsrci gel. 

hf'ir\i\l$ tf~r.suaftcr. rm Nu\$e~nber 15, 700 1 . Q\vrst \ubmirteJ rz copy of the 
<+jY %til ; I I P ~ : L ! !  :/:c f , jJt i , rr? C ' ( t t t s l { l ! i ~ ? , q  G~.olf/) issued October 12, 2001 (hlultis~ntt. 
F,~!P f$i R x ~ g i ~ ~ r i  1 Cji i  1 Y C ~ C I I ~ ~ I L ) ~  11. 700 1,  ELI ;lnd Tiu~~e-il 'an~er submitted supple~iientnl 

'0') 
8rr,.ii?'j%-+f?; 9i i t i i i  -tt'rr t"i i lrtmiir) pmceccting.- On Fcbruary 6 ,  1002, AT&T ~ubmitted 3 

**::rfc :i+v~'tf * ~ i  ?t~pplrr~~crrr;il A i ~ ~ l ~ o r i t ~  licgnrding Qwest Perfomlance Assurance Plan 
: 4 ik % C)fi"4f2 Crr]~pi~~~nt,~rrr ). ii~t:tc~kiir~g rele\.ant orders of the Wyo~ning and Montana 

- 1 1 1  bib!-,* $4 IL 6' % * c t r ~ ~ ~ \ ~ i % t ~ i ( n t t . ' r , ~  
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In reviewin: the hlultistare QPAP Repon. we ha\ e concluciecl that it 
provides a current anti adequately thorough analysis of thc QPAP process ancl suhsrnl~ct:, 
and, where noted. 1t.e adopt the discussion and recon~~lnend:lric~~is con~ail~ecl ~licrcin :IS ~111' 

o\s12. Our hpccific fitidinps and recommendations with respect ro each o f  the issues rniscd 
hy the inter\.enin= parties arc? set forth later belo\\.. 

Positicsns of the Parties in General. 14'orldCom sr~brnitted ;I i:ctpy st'tllc. 
C nmmcnts {vhich it filed irl d ~ e  multistate procecdin_~. In summary, ll;or.ltlCo~n cl:rirr~, 
that an\; QPAP must address the facts tllat the low reliability aaid quality of Qwest's 
operation processes and OSS constrain the CLECs' ability to enter the local escltrtnyc 
n~nrkri. that Qwest has stron? incentives to protecr its local miuket near-monopoly, its 
tlclvanced digital services and future long distance revenues. tl~at Q\vest'x pi3or 
perfonntlnce wili harm CLEC reputations and that such poor perforrna~~ct' \ r i l l  have 
inimediutc and lo~ig-Instin: effects. The QPAP 11iust thereforu have btrollg disi~lccnti\~e~, 
for Qwsst to impede conipetition. Tlie consequences of problematic beh:lvior muct 1~ 
increased based on the magnitude and duration of poor performance and ni11ht he 

' 1  I impfti~itented before Section 37 1 autl~orjty is granted.- WorldCorl~ raises nurncrou.\ 
specific issues that are discussed below in the order of an:llysis ~~tilized i t )  tile Mu1risr:rtc 
QPXP Report. 

AT&T notes its concern that "the QPAP will not res:~l~ in sufficient 
financial i~lcentives to Qwest." that the FCC has indicated that the measures sha~~lt l  
"cre:its a strons financial incentive for post-enrry compliance" and that, ~vithnut further 
negotiated chan,ues, the QPAP "contains substantial bmiers to CLEC reco\lt.ry of any 
r 3 - p ~  of ATbT also raises numerous specific issues, ancl they, too, arc' 
addressed in the Multistate QPAP Report's order of analysis. 

EEI  and Time-Warner's join1 brief "is limited to a discussioll of srv~\r.:~I 
nrlrrim ~SSLICS'. ;~nd otherwise supports the positions trxken by AT&T."? Specific E/T 
pocitionir are discussed at the t.elevant sections below. 

Because the QPAP was the result of a long, iterative process, Q\vealgs 
argunlents in defense of the provisions of the current QPAP are only discusseci whcn they 
arc in opposi tiotl to the recommendations of the Ntulristate QPAP Report or nur own 
fii~dinss. 

Standard I:  Whether the PotentiaI Liability Provides a itleaningful and Significia~it 
Incenii~e to Comply with the Designated Performance Standirrrds 

Ctinirnic-iron, I-'~i.si 01,lcl- (;roti l l  3:\ is \ -r tc .5.  dc,clcl So. 70oik)-Tr\-OO-59L) (Rceclrd No 507-11, ~ r ~ t ~ c t l  

Jannay. 30. 1002. t \\.'!,orn~ng QPAP 0rde1 I .  ,. ' 
- ' vc'~~rldCon~ QPXf7 Brief. pp. 4-5 .* - 
-'- ,.'iT&T ()PAP Bnet. pp. 1--3 
'Ii Ff l  QP.APHrief. p. I 



A. Total H'ay malt Liability 

t'o4tictkls of the Parties. AT&T opposes tlie concept of an i~bsolute c;q~ 
a t r f  512;t ntu~:tirtli 11f i i l i)ri t*j  tl):~! Q~vest \\rould be obligated ro pay to CLECs ~ ~ n d e r  Tier I .  
#% 3 T ~ t t  !:arc% r11;lt. I\ 111-1 a b s t ~ l t ~ ! ~  cups, once Q~\lcst's perfor-n~nnce Jetel-iorates lo a eel-trtin 
j i b  E J  $ 3  131,i;i, I ~ L ~ [ c x I ~ ~ I ~ ~ I I ~ :  fi.11~tl101. ulitli i1111)~11iit!. ;I 1iorio11 \\111ich "is i~ntitl~etical to tlie 

i.6Zr i ' p 1 7 i i 1  ~ ~ , r + . ' ~ ~ a i ~ c i i ~ t g  or  ;111 i~lcellti\tc p~ ;~~i .+ .2 '4  ATS~T ~ . L I I T I ~ L ' I -  objects to ;I rnon~illy ciii). 
;.:I :c 116, 14 Qc,t c4f 1; (111I~i 1 1 ~  i ~ h l ~  to put Suncis in escro\v and lilc an 3l)plication . id. , e 5 x i i * r t  - + l t + , t r t ~ ; ~  i b  It! it \liouItl IIOI  bc rccjuirecl io pay any  amount over the threshold n~.n.)unr 
I i 5 %  .I 1 k*ri ~xi~~gtss l s  an allerr~n[i\~c "procedui-aI cap" which, once reacheci, 
s i r * t r B ~ k  : : t i  rL I X f ~ ~ t f ~ t  [he op1!~~rtunit~~ (o seek regulatory re\ric\is of tlie con\ecluences, but 
ii : . rr i , !  a r t % $  .rrrhlrer:itii:~lIy :~hsolvc Qtveqt St-orn further pay~iicnt.2'" 

I..ii,iz .l*I'Ra'. IVo~~lclCom cl;~ims th31 "[tlhere is absolutely no economic 
t r f $ i f f * $  4 i $ ~ i t ! ~  Xtbr ,! t q ,  1t'C)west's performance continues to be poor, icmedy payments 
-';?"itrt;if i r ~ ~ i l i i ~ t f c k , , .  Ki\thei. 111a11 iin absolule cap, a threshold ~houlcl bc established lo 
wq..i_ur rst*uj,~~rr~,! 1'c1z rt l \ r .  ;I 'procedural cap.'"WorldCom asserls that. \\'ltile the FCC 
*,*irkiiib!r*if t!l,lt 34'1 [ktrz*t2ill vl' ridt ~oc:ll return was sutTicient i n  its first two 37 1 app1ic:liian 

,. 21- 
i : i y J r ~ :  ,11*. I: .il..tt +r,ricrI tl1;lr otiicr. rcmcdies Lve1.e available to CLEC3.. . . 

f)iscrrssiavn. 'I'he h/lultistate Facilitator concluded: 

"'l'llr? FCC' Iia\ uireacly made i t  clear that 36 percenr ot'~;et 
illtcr'sltrtc stt\,cnucs is sufficient to p~-o\~idc :in adequate 
i i~ i ' c~~~~i i . ' e  in  othcr contests.. ..The pmicipatin? CLEC\ hacl 
1i1lI opporti~nit!~ to  present evicience that ivould show ~11;lt 

tlic ~?urticulal filcts.. .raise considesnrions or concerns 1301 

;~Il-c;~cl! :ICIC~SCSSC~ by the FCC in those other cases. Ins~eod. 
i \ c  lhc;irtl only rnore general obkieotions to the use of a 36 
~ ? ~ ' I . ~ C J I ~  s!a~ld;ir~cl.. ..While criticizing the sufficiencj' of rhe 
p~iynrellls proviclccl by QPAP, they failed to nnswcr the 
ll1nd;1nicnt;-\1 clucstion ~.aised by such an attack, i.s.. how 
r z l~ t r : I~  ar, oulcl hc sufficieni. Absent sympathy to a 'more is 
rre~c\s;iril>~ hehtus' vie~vpoint, such general cr-iticisnl just 

' l b  c l ~ ~ ~ ? ,  not Inove the hall."- 

'I'i.rc. F;iciliti~~or also coiisidestrd the alternnti\,e "procedurr~l cap" pmposal. 
Y\ f~~e*~I i r" i  ," I I ~ I I  t i t r  C)lJrlP i s  "ttoluntnry," it  is the toll that Q\sest i x  to pay to gct 



into the inrerLAT.4 business and the sole question is \\~hrthcr the QPAP is cufficicnt to 
satisfy the public interest. The Facilitator nored that the Colorado Specii~l Mastct'x 
Reporr supported a procedural cap, but the conditions for t~i,ogc-.~in_c such a cap tverc kt, 

severe that substantial pena!ties. i n  their own right. would already have been imposeci, 
Tile Friciiitator concludect that the QPAP "is clesigncd for 3 l ift  whoie lungth make> i t  

inappropriate to re17isit its majcrr econornic iinderpinnings iln the basis of l)e~-fi?~-~~t:l~'~l't\ 
over [as little as two ~nonthsj ." '~  Tlie WorldCom proposal to increaw the cap to -14 
percetlt (which was done i n  New York in response to problen1.i; observed I~tre~,) \vould, i n  
the Ricilitato~'.s opinion. increase the penalties without making the ~ I ~ I O L I I I ~  spcculntii+e. 

The Facilitator concluded that changes to the QP.4P should, indeed, hc. 
rnnde to reflect kno\v!edge gained from real ~uorld experience. The Kepc~rt p r o p o b e \  tfiut 
3 state co~nmic;sion should alloxv for the motremerit of the cap, either up 01. do~vri, based 
ilpo11 subsequent pel-fornrance. The Facilitator ;llso voiced concern about circunistnncc..a 
where. in 3 year when the cap ivas exceeded. CLECs were hr~nned Inter irr t l ~ t l  ,'c;rt. 
isoutd. rlbssnt some penalty cap d e s i p  modification. not be cc,n~pen.;atcd for tilt. pov1* 
prfurrnonce they received at the hmds of Qxvest. Therefore. ltingunge was also pi*c>pctscd 
which v;r)t~l~i provide tbai, once the cap was reached, ttacli CLiEC woulcl, ut the cnrl of thc 
year. be entitled to receix.e its pro I - ~ Z ~ C I  share of the Tiel- 1 payrllents. 

IVe aFee  that a modification to rhe QPAP is justified :~nd find rhar the 
Fncilitatitr h : ~  struck the proper public interest balance in de\?csloping the penalty cap for 
QPAP p:rymcnr<. We therefore require th:rt Q~cest adopt such ianguase in o~-dtlr to nhk;~iti 
our af$irrnarir-c mcosnntt.ndarion with respect XI its Section 77 1 applicnti~n.220 

Qwest's ibtarginal Costs of Conrplinnce 

ATB'T cites the testimony of the Yew hfcsica Staff. arguing tllat, i f  34 piaFcc 
cap ii; in p1;ic-e. it "pennits Qwest LO calculate the net cost of discriminatory sr.rvicit fir 

C'LEC5 and weish that tost against potential gains to Qwest of poor service to 
- 7 .  

ci.trnpctirors.'"-" U'oridCont m d x s  n similar argument: 

"With a per-ocrurnnce plan \ ~ j t l ~  renwdies set at low 
Irt;els, remedies wc>uld have to build up for months o r    no re 
before remedies become an incentive to spend the 111017ey LC) 

fis the problem. CLECs ma!, have left the market bjr that 
time and certainly would not be providing service at the 
volumes of customers they had anticipated to reach.""*' 



.i.%B:-;~d:!r$" tihi ~ a l ~ t h ~ t ~ I 1 7 f r ~ >  Cfrw-itw~f i i h ~ ) \  C, the Facilitator liotrd that, t~lthough the 
1 -9 ; 

Yi :II:L& wi: !: ;%l 1 1 t f p ~ ; ~ I .  lhcrc was rlo cvidencc th;lt could ellable it5 use.-' 

' I It\= s r ~ t l - i ' i j i i i ~ i l i ~  tilr fiiilur~ LC) comply \vith the QPAP 
i j lui! ftc t".c i rll: ~ t i t ~ ? ~ ~ g l ~  to C I ~ C O U S ~ ~ C  compliance n11d ctluse 
f J t t . 3  ..I is? C ~ ~ I - ~ C C  t proh1~11-,\ r;ltl~er than v ie \ \~ in~ nssehsrnerirs 
,ra- , r  .;rl,t ,?it t f c~~ t tg  t ~ i r \ i ~ ~ e s ~ .  To lhar end, the consecluences 
rtitt4i Itrr:i?a3rC 12;1+,eii 1>11 mapnituclc ;uld duratic~~l r)f 13001. 

~wh?tinisr t~t : .  ...I Aluy ;~l~.solutc caps must be eliminatccl. 

ihc h,iw tt~rilc~i! ItIIIOLIIllS 11~0postfd by (2Lvcst in the ROC 
;rt~tl,%hclp+~ ;II.U IOO IC)W to pnl\lidc an adecluate incenti\*il 1-or 
~ J F L Y . I  to ccttlper'a2e ~vith its campelitors in o]>ening thc 

..:.'.I 
i 5  $!~;IY$,L:\, 

'*J(ctl k~qd? a11 l'lclunts nwst be sufllcientl 11 large to rendel. 
stt+c~*iininaiiitil ; i n  u~~profitnhle strategy to   west."" 

i J i i ~ d $ , t  C ~ I I I ~ I C I I C I A  that, c\-en thoi~gli it bad 3 "good ovel-all sen icc 
,i'ti+irxl'int;tt r' l~*\i:I''  fh)r t h ~  f:~hl*~.~;lsy-Ma~', 3001 period, uncles the QPAP it \vould still 
Ir r i  i%+ft i  ~ t ~ q ~ t ~ ~ ~ ~ t l  I U  l ~ ~ t i h t ~  Ticr 1 ;111~1 Tier- 7 payments totaling [conf?dential]. of 1vhicl1 
:qt j~r l*~t i t i ,~ldf)  t\\.,~.~iiit*d\ u.;ix ill 'T'icjr 1 payments. "Tablc I dc~nonstl-ates that the QPAP 
w t i t  : - r k B r r f i  rtl ~ 1 i 1 ~ ~ . 1 u r 1 r r ; i l  lirr;~ncial incenti\le to Qwest ro merl performance standards. even 
.r k::i - 4 ;  t * t ; ~ i l  :,1:1': tctZ ~ L I I * ~ ~ I ~ I I I ~ I I ~ C ~  is ;\lr~;~dy high, as evidenced by the overrzll percent 
8 %  .?$ ~ $ 1  qr,fil "'," Q\ir\~ contcntls, l'or example, that the average Tic1 i payment to a 

i k Bat !ric ,r c t ~ ~ ~ ~ l 1 ~ ~ : ~ t e ~ 1  c ~ i t  \\-.oulci havc beer-, [confidential]. ,r\ coordinated cut 
.;I rir--=*~z c-4 t x t ~ +  .t ('E.t;(' 574 I for the first c ~ i t  and % 135 for Ll~e second cur. ??'hen 
* ~ q * j ~ t - 3 9 i ' r i '  ~i s~ i i l !?  its p'"fbr~nccl, the cost to the CLEC is 51 127 for the first cnt nncl 



$64 for the seconri cut. "In relation to the ser~ice the CLEC ih huyin2 thc [coa~fidcntiaf ,-- 
paynlsnr to CLECs represent:; more than adequate cnmpc.rrstktion."-- 

Discussion. The Mulristatz Frtci1it;lror noted that rhc tatat econnitiiu 
exposure i s  only p m  of the broader issue of the <ufficient._v ~ j f  the QPAP payr~~ents tu 
provide a meaning-zl incentive to Qwest t ~ i  csmplt: 36 percenr cri net I I I L I . ~ S ~ : I ~ C  re\ t l ~ l i l ~ h  

niisht still be insufticietlt io deter improper befiaiior if tile asxlount Jiti not c\3mpensate 
CLECs for the ham1 caused them. if the penxitifa 3ccuinulattd ~:c!o 410isIy o r  if the:. f ' i l i l ~ ~ l  

7 >A, 

to communicate to Q~ses t  char compliance was preferable to detianccl.-- Although ttru 
rwrnbers in the nlulristatc jurisdictions were oh\ iaus l  different from t h t w  zcncrirtccl in 
Oregon. the methodology and principles 3pplied uwtt similar. -The F;tcili tat or rejecreti 
CI-EC arsuments. clai~ning that their- :Irguments against Quesr's ct~lcularion:, iicr'c 
inapplicable or incorrect. First. i t  \vas inappropriate to discuss [he inef'kctit cness of 
Qtvesr's proposals in light of subsequent petionllance results, hccauie the p;~!~mcnt~ \ ~ z r s  
ntiiher required or made and thus lacked any motivnrin_~ force. The Frrcilit:rtt>r alsit fi-ttarlil 

flaws in the CLEC scrtristical analysis rnettxadology and i n  the mse of various ;i~zunr~tic~ns, 
"Qwext offered the payour infom1atiot.i to show that its costs of noncornpliarrctr ~voiiZii Err 
suhsrantittl under a fully operational and mature QPAP. The evidence tsah u\eful, i tx  
inrent and its chnracteristics were overt!? demonstrated, and its nppliczlion of mo~l~w)- 

- 7 L )  

uv3s ;~ppropriarc to the use that the sponsof intended."-- 

In the san~ple period data offered bv Qwest, the penalties t'or 
r~oncompliance enceeded~the foregone revenues from compliunr bel~;ivior hy srvct;il 
hundred percent. The results can reasont~kly lead to the conclusion ihnt  the peniilties arc 
r:f r-:nfficient mn_enirude to have their intended effect. 

C'. Compensation fur CLEC Damages 

JVorldConi and ,4TLtT addressed ;i number of different aspects to I ~ V  

general iisue of compensation for CLEC damages. The positions of the ir:lervcnors arc 
described in the order in which the sub.ject matter tsfns trea~ed by the Multistntt. 
Riciiitatr~r. 

Theory of Biquidated damages. U'orldCom asherb t11;lr "[bjecaukrt Cl,t:;(,' 
hanrl ia \$> varied, it i s  [tot possible to quantify the compensarory h m  for  311 CLEC., 
viithnut rt thorou#~ investigation of each CLEC's cost of do1112 buxinrtst,. ;lrrd olher 
n1arkr.t factors. for ~ i r iun l ly  e:~ch and every sub- measure.. .. [Liquidareri ci-~magt:\ arc 
iniutfizicnr arid ~llersfort'] remedy aniounts nlust be large enough to a~ijucr Q\vcst'> 
bch;lvior. liot s~rnpl? tn compensate CLECS.""" Moren~ rr. Worldcorn argue\ that C:I,EI' 

,"I -- hi , p. -. Sc.c t ~ i s r r  (Ss+c\t CZP.4P Brief. p 0- 10. 
* - 
& - "  \lulristntc QPXP Kcport, p. 73 
:J.- It!.' pp. 2b-27- 
: -x lX'c~riKi~ri-t(JF'4F'Bncf. pp 11-12. 



t.~:&-$; III:I) 1:1'1,1' tl'i;l~i! dif'krent fc~l-ni\: nccluijition costs for cu\tornrr\ loct or never 
+:;qiri,rcil due to lla1'111 to i.cp~~tatio~i, LSR npplica~ion prepctration cost\. C o s t  C ' J ~  c;lpifi\f i ~ t  

:I!$ c.ztrjlcrit in  5) stern\ relying on good service. lost profits 011 collateral wrvicex. 
' 3 1  

cliq.tiqa~inr~\ 111- rn~crrtll b i l s~~~oss  plans, and the like.- 

I'recIusion ot'adcPitionaE remedies. ATLQT asscrti th:~t the QYAP 
rcul;pirc% C'I,ECs tc, \~-a i \c  all nther contractual I-cmec1ies i n  orc1c.r in rctczi~t. Tier I 
j.t,i;;\ i11c111$. C;ix en ;I procesx "with an infinitc number of luopl~alcs for Qcvc.;~ t i ,  ;I\ nicl 
 pig,^ 1 1 1 ~ i 1 l . .  . h'l'c!?' litlx ~ ~ h \ t i \ n ~ i ; \ l  concerns about participating i n  :I plan \shci'e l i b ]  
irlr~rtacttr;\l ri:?h\s \\nulcl hc ~vai\rocl \+*it11 the possibilit\s of never rccci\.ing 

3 ' 1 

~t:ir~uncr:ltio~~,"-'" To rectify tlie situation, AT&T suggests that OKCO~I ;id~>pf the 
C"tr1orzrdo I-ichnriilg C'on~missioilc~.'~ aplvortoh, which \vcruld ~wrmit  a C1,EC' to punue 
;~lrcrnntitr~ 1~en1uc1it.s if i t  "could present a reasonable theory uf darno~es for- the cief-iciet~r 
fvc'l-Lrl-rr1nnl.c ; ~ t  isscic and evidence of real world econoniic harm that. as npplicrl v ~ e ~  ritt* 

la%: 4% ilronths. est:rblislies that actual penalties collected for deficient perfornrancc i l l  rh t :  
~~:ir*&~:rnt :rlmcn iiir, not rcd1.e~~ the extent of the competitive 11ann."'-" rl'I'BT ;tlho <::ttt's tti:tt 

f,k5 ;i,,&\t rllciuld rein1 bul.sc. CL-ECs for fines and pcnaltiea thcy i1l.t. rcrlut~*txl to prz> dut: .tt.o 
- - i  

f;)ix+c~,:'c, ~i'l-ioicsaic ser\"icc quality Pailins to comply with statc or ftzclcral ~ ' t ~ l ~ a . " " -  

C'LEg.: oi~jections to Section 13.7 Offset pro~isions. SCCI~OSI 13.: 
~ i t ~ i 2  i~It:'r, in csacnce, thal if Qtvesr is ol2ligntecl by oily cour-I chr sgerkc'y to p,ty a <ii~ri\ttg~h 
;tit ;u.d it GLEC that is based on the same or analogous \vi~ckIesale perfon~~;inzt. ccn c r ~ ~ i  
bj rlw QI'AP, Qivcsr may reduce the award by any niuounts paid out undcr t l ~ o  tJP,413: 
fur'ilwrt-t~'ccrrt, thc total liability of Qwest \+~ould be limited to the geatert7F ~ITC ;I\Y~LTCI or  
!i lk$ <J!k?iP p:lylllCl~t. 

\F'orldC'om claims that i t  does not seek. nos wnulcl 3 court 01. c*or~~tl~is%ittrt 
~ t i t i ~ i ~ ~ ,  double reco\w-y, bur finds Qwest's Ianpungr o\ierly restrictisc bectlu::c thC trl;rk of 
'"an:tlrlgarrs'' is too \r3guc. Fui~hertnore. WorlclCom contends th:tr Q~f*t.st shckulrl 11ot hc 
;rhlc ;:n Jt:tluct from the CLEC nts/nrd any Tier 2 payment&, i.c. those going to a ~\t i \ t t !  

1 :< 
rn.ii.crlt-. .- iZ'l'bT objects to thc provision because i t  give\ Q\v~st--tlot ~ X I C  fittdt'f t l f  

11% 137c .ittrli~*i:11 or regulnrory ~II-oceeding--the nutlic~rity to detennincl ~vlihethcr. i l ~ u  per~;r\t> 
' l b  

$it(  t r r l i l  hu c7t'fser.- 

1)iscussion. While the M ul dstatc Fucili tator rccnpizeil lfle "'irrcc.ntit*ti" 
L~.)scct 1r.1 [ l ie Tier 1 pa).ments niade to CLECs (especi;llly with respect ttt c\caItltittg 
j)rli;~llic> Scrr. rcpr-aletl beha vior ), "[l-i]istor~. derlionstrates that state puhlhc scr-L ict. 
i . i r i ~ : ~ f l i a x i ~ ~ l \ -  I ~ I C  FCC, and other CIdECs all recognize the c~n.rpetis:ir~rry nnt~rt '  3nci the 

I'[ " $513 I 2- 14 

;l .Lei QP,\IJ B1-Ki. pp 10-2 1 
!tt1ig -S?'&T ()PAT' Cornincn~\. p 8. cillng 111 rhc :\lorr~.r. c l t  tllr. Ilr\'rtiiy:tfi~~ri. I t i t r r  \ f ; ~ ~ p r ; ~ r i r . +  

i;~;-~*j,,i I I ~ ~ C ,  ?iqt ( 1  Q\l.~\t o ~ ) ) o v < / / / o J /  ~ ' C I ~ > I I ~ ~ I C / / ~ ,  (' ,-I \ Y L I / . ( / I ~ ( ' ~ ~  ~'ICIJI / / I  C ' t - ~ f , > / . ~ l t / i b .  L ) ~ > L ~ C Z  {ji I >fL i i  1 a 

? ii~il 1CL'!wn 61nJ i<t.cumn~cncl;!~~on at p 10 
iT,k'T I?FJ.A.FJ f3ncl. p IS. 
'iirwkti'rlru (2f'kl' Rnrl. pp. 52-53 

I . =  

1-r x r oiixi3 BLIC.I-, p. 5. 



f i q r~ j~ i a r c~ i  dri1n:igt.s elemeut~ of perfor-mance assurance plans.. ..It is appropriate for the 
<+PAP in acicircrl the il~~estion of cornpens;~ting CLECs for contra~tuul darnagcs. ancl it is 
appr"pr=l;t~e rh;ri rhe QP.4Y liquiciatr_. such damages, given the clifficulty of mcosuring 11ic:ln . <+ 

4, _ . c C .  . "Onc of ~ h c  thinss that makc liquidared dama~es  appropri:ite is 111;11 they 
IiylricLirc fhc~rl for b ~ ~ t i  sides. There is no reasonable basis for recluirin~ one pns-ty to take 
the nik {Erot pa)nlenK> will esceed actual hanil n8hile allo\ving thc other pnriy to avoicl tlic 
rick th3r [he p a t ~ n e n t ~  \siH he Iesh tlliun actual harn~.""~ 

It'e :i_rrce. JYhilct. i t  is important to provide incenlives for proper Qwest 
j~rf~tri%ianzc. i t  1% also nzct.ssar!. for us to be ~~sslired that the structure of the QPAP will 
ni!t Ftc such a\ t t i  il~i$tjt';~tt^ il CLEC to try to "trip itp" Qwest in orr,lc~- to obtitin 
cornt",.n\:rtic,n of relation to the potential hann to it. Thus, as discussed below, 'l'icr 2 
pz?;ti~t'iik% to the it:ife 31-e better suitecl to penalizing unacceptable Qwest perfom~nncc. 
f+igr~id;.irczt ti;in~agci :ire ;t lbo ;t bi~perjor means ol' avoidin; unccrtainry, c?;pcnsc and t l ~ l i ~ ~  
ikllrerent in  the g:~tht'riflg and analysis of complex cir-cumstclnces uncl data wlien assessine 
disftfd$~\, 

The question of additional recovery on causes of action groundocl in 
ecTntracr rial c~platr%ci! to rrr'rrl-contrdctu:tl1y bahed claims, such a h  busincss torts 01. i t i i t i~ru~~t 
k - i ~ l a f i a n , ~  11:1c led ra xorne confusion. since n s i n ~ l e  tj-pe of' conduct coilld rcsi11t i n  
~f;xif~:xge+ rcco~t.rrrble under tort clr. contract. while the amounts recovel-ed under each 
prrr~wipft. tniyhr i nry- Ax the Fiicilitacor stated, "What we need to do ultin-~ntely is to 
j5re~t2rvc ifze at'tijit? ro oilact. CLEC' recoa.er-jr for. those additional forn~s of recovery, 
:tkite't ar the :liticrn brought to secure them. At the same time, we need to rriakc sure that 
b t : m i  3ify WCII i.i;co.t.er;t- there jx deducted in one way or another tlir: contr;tct cialnttges 
dlb!i;lilltf. it-Y ~ ' h k l ?  t lw QYA? should p~osid,:."~~'' The Facilitatol recommencled that 
QY'c.~E ~k:+itlI~;.p .tlicrn:itivc ciuuscs to achieve thl-te interrelated goids I'or. CLEUs clrclit~g 
4 t 1  r ~ ~ ~ . T j t a '  'L'icr I ~ ' f : ~ > r ~ : t i i t ~ , :  First. prohibit all causes of action based 011 co11t1-actual 
$ht-rwic- fi;&ilt!): ~ ~ ' c o I I ~ ,  prohibit recover? of arnoitnts cornpensable urlder such 
cgrflf;~;t~:fit;~t thwnlric\ uf li:ihi?it>, re_gardless of the legal theory employed: and, third. aliu~v 
hrr re,'i{'r$ %:P) i t !  ti;inl;i:.e\ thar wcjulci not oth~nvise be available under coritrucrual throrilss 
uf t i .  Wc cwcur  ar1t.l find that such rnodific;ltions to the QPAP ns llrc necessary 
t a r  ;hltc>?x~pIf~+O! tfit"ie godr :\hall hc niade in order for Qwest to obtain 0111- nffi~in:ltic'e 
f ~ p  1 *$f i~tipi'ficI.~tii ti!, 

{"he R1nItj~~:itc Etcilit;~tor found Ottfest's lan~uage r e p r d i n ~  the 
-!~)p1:ae~t~i~r:; r t i  i tffsct\ tn ";tnalogotrs \vholesale perfo~niancc." to be overly vague and 
E J T . L ~ ~ ~ F \ c ( I  'i '-A bl~lf  t t l f l :  

v-Disul?lt: r?c_.osttry i, only ;in issue whcrc the conduct tha~ 
r?i\cx riw to it i.; the w n e .  . .Not precluding xuch a\~nrcis in 



cctr;llri euscs ii~cludes not offsetting QPAP payments to 
1cflcc1 thcni. There sl~oulct he consistcncj, bet~t~ecn tiic 
ial~gu:~ge nllowing o t h e ~  clan~ages ;uid the ianguagc 
:r~Iclrcssin~ ofrsets. Changi~ig the phrr~se 'same or 
::~i;~Iog(~t~s \i~holesi~lc perfol,m;ince' to 'same ~~~iderlying 
acri\i[) or omission for \vhich Tier 1 asscssments are made 
undzr \Isis QPAP' \vould sol\.e the prohlen~."'." 

IZ'c find the Fucili~;~tor's proposed language satisfies the concerns rni.seci 
115 hrS t*i1t1C4iln\ nr~d requircs the chungc in the QPAP in order for us to niake ;i positi~'e 
rt:r:lirii~\~~~~d,iIic~t~ \\ it11 rcxpect to this issue. 

,=l\T&'S'\ c~hjcorionx 1 0  this pr~\~is ion ~ver-e found h!. the h4'lullist;\tc 
f $ t i ~ ~ / ~ ~ ; f t i t t  to t ) ~ '  off' the rnark: "If Qwrst's lungu:qr is adopted, norhing in it gi\les (&clxt 

t i w  j l ~ t l f  I I I : L ~ C  ;tri ~ t ~ ~ r c ~ i ~ ' \ v a b l e  decision about \\lhether 311 offset is a1loti;tble. 7-11~ 
i>+wt* 1 %  f t \ c ~ i :  ; ~ c ~ i r r a t ~ l y  tlchcrihcd 3s  onc of'detcrn~ining ~vhere any dispute ahout og'Stiet\ 

? 3 -  

%rl!S IIL' I C ' ~ ~ ~ I * , C C I , " - ' ' '  1"hc Facilitator- decided, rishtly we think, that "[u]ndt.~- the QWCSI 

, a p p t  lac 11, ;I ctiit;~~~i-,\ioti much illorc f'amiliiir \vith thc goals and features o f the  (SYAI" 
i t a a i ~ i b t  liauhc t11;it ~lccision. There can be 110 cloubt that tire decision to bt ~nndcs can bc\t 
hr~ t i t , i ~ ? ~ *  h! tilt: rcguI:~tory co111lnission [ I -L~~~ICI -  than a court]."'"' 

I).. Brrcenbives to PerlFon.1~1 Via Tier 2 Pa?~irnents 

Secr~on 7 5  of the QPAP provides thnt "paynsenrs to a state fund slrcruirt he 
~ 4 w . i  :in> f )urpow that relates to thc Q~vest ser\'ice ten-itory thnt m;~y be Jetcnriineri h j  
riw %;!LC C ' t ~ t i ~ n ~ i s \ j ~ ~ ~ ~ . * '  AT&T assens that Qwest should nor have tl voice i ~ z  ho~v  tlic 
~ i t ~ r 1 i t . i . i  ,tt.cL appliccl :tncl Itores rhat  he Texas Plan, on \vhicl~ the QPAP u.ax nroclelecl, I?a\ 
$ a t *  %ii t , !~  ~ c \ ~ ~ ~ j ~ ~ t i o ~ ~ . - ' ~ "  

Thc (,,hf.est QPAP further provides that Tier 2 payments hegin when Q\vt\t 
h,pb iwcrt ; ~ t  cd'co~npliance for three consecutive months. ATXrT opposex tlic uspect ol' 
$!I&: platl, :I\  Qtrsest \\CILIIJ be able ro avoid Tier 2 payments under various poor 
p c ; f t w t ; ~ ~ ~ ~ c ~  *, i~~~il l . i ( l~_:"  imd WorldCo111 also \loiced its concern t l ~ i i l  il penally woukl i)c 
I ~ I I ~ ~ I ~ W  1) : t ~  oicIcti hy  (]ivest: 

"It i \  Important to s h o ~  that  Qurest 1x1s nctually f ixed the 
prohlc~n r;ithcr then a achieving (s ic)  a single one-rnonlh fin 
ibr i1 I?ilhr;. Therefore. mol-e than just one month of 



ct~mplinnt pcrfi?rnmncr before failin_r brick to their origin:~l 
Ic.1 e[z,-' i.sic.)''* 

Q\\s>t conrends that the 3-nianth consecuti\.e niiss standard is propcr: 

"The nature of rhis additional payment is to motivate 
-beha\- ior :ind as such it is appropriate that the payments rise 
trigpred after period of ;iint: in xvhich Q\se%r t[a.s had an 
apponunity to scll~e nonconforming senice. The time rfcl:iy 
incnis-eci in reporting rssul~\ rnakes i t  a11 bur imposhihle for 
Qtvesr to r'cact to n o i c n o r ~  prrfornianee until the thircl 
nrundi after- the first month miss."."" 

Llnder the QPAP Tier 2 table. payments cease escalating after six rnoi~ths~ 
i*+'widCcsm ct~nrcnd:, ttrar "[b]~. tisins saver-ily iind duration factors, the I > R ~ I I I ~ I I ~ S  \+:ill 
~ t~t t t lnue to i1tcret1s.t.. incentins (sic) Qwest to provide conforming pesforrniince."'JS 
.&*f'&T also ccmtendu thnr payinents should continue to escalate and offers extensix 
;dit.ni,tiirt. language for t l ~ e  determination and calcui ation of penal ties.'"" 

Q'it'est responds that 1%-orldCom's cl~lirns that six months of misses Ilienns 
itki~ rht. prt;llties :zren't high enough are "simplistic C O I ~ C I U S ~ O ~ S  [ thi~t]  ignore the real 
ncidil. Crsr~rscti~c action cannnt take plikce instanraneously or even within six n~ontl~s,""" 

I->iscussion-. Qtvest's Iarlguagtt rrst~icting the powers of the Comrnissic~n ill 
Y ~ I C  ~dil~j11i4;tr;itirln. appiicntion. direction or use of Tier 2 funds is i~~appropriutc. It is up 
lt-k l i ic Sf;itc ;~nii 12nt Qt~esr to decide hov* pa)-mants made due to Qwest's deficient 
p~~f$~r$hr~liltti:i: :;hr)uld bed be uriiized for die benetit of the public. Therefore, in orcler to 
~ ~ t c r ~ s  r.rw nffirrrxdti-re recomn~endsi~i~n, we require the replncei~ient of the origirial QYAP 
Sb<titktl 7.5 i;lrtg~~ag-le a-ith the follo\ving language: 

-'Pu>.rrrenr of Tier 2 Funds: Payments shall he made to the 
Connecting Oreson Communities Fund pursuant to Oreson 
Rcrised Statures 759.443 I ) or as may be otlienvi~e .. 2 i l  psct:,idrd for under state law. 

tVc ilre nnt uor:\~incccf b), Qks'est's absertions that i t  is s.eusonttble to give ir 
n " f r t . ~  pyfli." \ r i  cnibir Tier 2 perlorma~lce tarsets two-thirds of the tirne. The Multistntc 
FLa;.rlElr,rt;ir u ; r  \cry ~~iiccinct xvith respect to the question of how the "3 consecuti\~e 
--, ,-.-,,--" *+-,. -,>," .w---..-4-....-. "-- .. 
., . . 
I., El. , ir~j:i$f.;~;m c;,jP :%p Brief. p. 49. 

,, , . 
,.I: (;p.k;.a".q i,;jy;~,k &--, ?' - 20. 
., .. < 4 . I -  

& .. ' ., . 
$+, ::irbLf..;m BrjZf ,  p. ..1'). 

; ~ .  
'*" a'.;..r. , :;iE".::\i' $,r>e<. p. i i srrti ;%Tk'r C ~ ~ r n n i c n ~ i .  pp. 36-40, 
",. 
+.? Ciiii~,p,; ti,@ .$tP fj::(p$. P. t". c.itiilg i:ircun:stixnccs whcrc now capilnl i n v r s t ~ i ~ r n t  or. cstc.nsi\:c training oi' 
FPT,~; ,:i;~?fi:~c;l-i bk: r::ij.r~i~i"d t r ~  iniprove rcsuils. f?- \yay of r.x;lmple. 
., : 
>, , $51{5 : iG l i5f: i i  hmk2-r phr~+c.ic- [ha! ctrch frinds "shitii be placed in rhc Scl~ool Technology Xccourrt ta 

~ y ~ 2 ~ 3 ~ , ~ j  a::, pgr*;j&t,j g ~ j  .rc-lti~r'i . T i .  ci~:lp~m 109.;. (jrc20n L ~ \ z . s  I I)O(I." 



"One conipl~ant. month out of e\>ei-y tltrce xliould nut he 
co~isiclcrcd aclequare for niea\urc\ that ha \  e no Tier I 
ii~mpt~t1flit. In  any 17-month solling period i n  \vIiic11 tlicre 
h;ntt.  been ti110 non-coriiplianr months out 01' at11 
consecuti\~c three months, pu}rnientx Sot- tlioso 'J'ier 2 
pi;nlellls \\4thoit1 3 Tier 1 payment obli_gation s11rruUt.I bc 
uiggored by 11 single additional month of r~olv- 

,.253 coniplii~licc. 

t\'r think that tile Facilitator stsuck the psopcr balanct+, hut n c 15 oulci !,Ae 
riri?tier ;11itJ kclicvc the perirllt)/ should be activated riclt just \vf~rrr  there i?  iini? :r l'rcr ," 

pc:".tlby, t > i x l  c.iCcl~ tvhcre Tier I payments are recluised. I n  scs cioing., i vc  ilgl*tc \I. ith tknv 
f-*;kcilil;~lor"s \ icw that 

"[r]liere remains the question of \c.liether tlic pcrf~~rntancts 
intlr~cenient for Tier 2 payments that I i : l i ~  Tics 1 
counterparts is sufficient, given tlie three-consecutilb*c- 
n~o~:th rec~uircment for Tier 2 . .  ..[[It scmainh tiifficult it) 

place much faith in their- contribution 10 ;I pcsfi~~~ntartc-e 
incentive pl;tn when they car1 be avoided (CC'L'II L I I I ~ C S  

ri~c:tsures whe1.c these are Tier- I p;tymenls. 1 h j  ~ r ~ ~ t ~ r i ~ t r ~ r l  
ef lhr t~ to bring ~>esfo~rnance to nilnirnum ncccl~tahl~~ Ict el\ 
u1.11y fc)ur inonths cnch yens. Sucll :\ 1)rnZritm tLppearn :nrli-u 
Ilkel) LO Ic:~d to fi-eqiielit u~iderperfn~rnaxic'c t h ~ t n  i t  Idctcs ~ C I  

,.:.; 7 cncclul-aging routine compliance. 

'Thcrci'ure, to meet NJ~L!I our appro\ 31, the QPAI' ii1u4t t v  r 1 1 i d i I  i d  VI 11i:tt 

tn irriy I:! -nacrntf~ rnl ling period in  which there have been t l ~ r t  nou-srtui~rltnnr ninnth4 t ~ ~ t t  

of ;it.r;, ~1)rer' cori~eci~ti\~e three months. Tier 2 payments, reFucllcsh r ~ t '  I$ tiether. tlrurt: rs ;t 

f'tcr I pasnlerlt obligntion, should be triggesecl ty. a single additionill rllorlrh r r l '  ~I \ I !P-  

;inl~plti~r~cc (luring such rolling period. Payments do not ciraop clo\~ ti to L C [ ( :  i ~ t i t i t  tl~clc" 
J1;r.s \well ;1 12-nionth jm-iod wi~htsut two consecutive months of  nrrt~cr~t~~plt~ti~c't ' .  'rlti'i 
i.r;lrici:tid \viII nl\o be easier to administer than tlic MuIti\tatc i7ncilir;rritr-' \ jlxi~pck\;il, 

2.c~ :tust. 1tlc.1-c \\:ill he 110 riecd tci consider whether. tiiesc were I'ics 1 ~.(ILI[ILCIT);IT~-, Jtirii~; 

rhr pertcld i i i  qucstlcm i n  order to trigger thc opel.alion of tlie applic:~hlc Tier 2 \tutit:trri. 

'fl~e final tlisputed issue to be cxaliiiticci under. St:\ndrir~t 1 i b .  wllcrlrrir 
~ ~ - ~ ; t l ; i t t c ' r ~ ~  trf  p;~\~s~te~lt:, ~Iiould be limited to sis months. Tllc Multisr:ite Faril itat+ti a\  t t t  

lhr z i r i k  ~ h n r  4 ~ 1 ~ 1 1  i! limitation \ifas propcr. Wc agree. He firlt noted rhrlt tlicl-c u a s  ntj 
r4crnotirt-r-able proof that continuing nonco1np1i:uicc aftcr sis tnonrhx ua4 dtrc tct ;i 



n.tetf~~ktisal i:xIcuintion [hat conipliance xvas more expensive than violation. Sccond. 
~ ~ i ~ t ~ d e ' c i  ~ ~ ~ ) t ~ - c o r ~ ~ p l i a n c e  co~ild indicate that other- factors. such as [ I J iniproperly c~~i~t'tcil 
:.tsrrir't~rtI?, ( 2 )  extenuating esrernal circumstances, ( 3 )  buyer efforts to induce f;lilurc. 
andtc~r (4 t ttrmixeous but \vell-meaiiinc9. mantlpement decisions could be unclerlying 
C ~ U ~ ; C S ,  Finall>-, the Faciiitcttor rioted that. if  it  could be shown tliat six months of 
e5cat:lti:m .it,outd create co~iipensation far in excess of both ~ a l u ~ ~  to CLECs nncl the cost 
uf c:tlculat.eci decisiunb by Q\l;t.st to under-perform, then the limitation would also be 
~ u ~ c i c n t ' ' ' ~  We also note that ninny of these standards are bencbm;~lts th;it llnvc iplot 
'brsa t-ully tesled in real \vorfd experience. Non-compliance may be ciuc to setting 
~innchSev:\hfe bcnchniarks or systeinic prohlems that may not be readily correctecl i n  tlre 
t~ehr term. W e  tllerefore cleclinc io require Quwt  to amend the QPAP to ullo\v fbr 
~ ~ i l i i f  tic% to  escal;xte beyond a i s  months. 

Smtldarrl 2: frLl~ether there arc Clearly Articulated, Pre-determined N1easur.c~ nracli 
Standards, 1s hhich Ei~cnmpass a Comprehensive Range of Carrier-to-Carrier 

Pcrforlnance 

'4. The h'lieasurement Selectiosl Process 

%u party hav filed cornments in opposition to the measurement selection 
jtf.r.*r*teC$, 311 tzxti*n!4vt" ccrllabor-arive effort involving Qwest, CLECs and statc conlmiv-iion 
ptiu,~rtnef trncicr the ROC OSS process and through :arJ~ich was developed the 
f5cyrEamrr;tutcw I~~tlirntcrt. Def7nitions fPlD) document. 1ntervenor.s' QPAP briefs did hull 
thc re>ulr~ of thc ~ ~ ( J C C S S  illsof~r ;IS tlie QPAI-' fails to include n number of me:tsures i n  tile 
pnk-nlettt rtruirlurr: :LTICI ~ l r 3 r s  not accord their preferred ranking or weighting to reflect the 

Q 
erst;ic,.;~f naturc nf certain of thc measures. These claimed infirn~itirs in the QPAP a r t  
di:&uii;cd U I ~ J C ~  ilx ttt;~clinss bt.lotv. 

B, Adding Measures to the Payment Structure. 

Efl' notes that thc QPAP onl> measures orde~ing and provisioning of 
t;~:-ta$pic$td orders, Qweht is not required to makc any payment when its delay or 
rror?lwsti~rnr;ri~cr cnuscs thc CLEC to losc its retail customer and cancel its orcier with 
Vat-cs:, The circler i~ not counicd i n  calculatirig Qwest's percentages, and tllc CLEC i s  
fita'rtxcr prc:cirtdcct front heeiring any reniedj in contract, despite the significn~ice of'thc 
ifarn:tge. E n '  it1511 cuntcnds that Qwest can manipulate tlie process by unilaterillly 
canicwfrt-ip or6ult.rs tiiar i r  does not llave the facilities to provision or delay tlie installation 
trrrri!  cilhcr the Ci..EC. or Qtwst calicels the order. '" 

'Kc hluItistatc F~cilitator agreed that Qwest should be responsible uncter 
i ~ t * i ~  cjr.:tlrn.ct;~r~c*cs hut rccnn~n~endcd that 



">c\,eral conciltions should ha\,e to be met bel'c~r~ dec~iiing 
that ad~lecl cornpensation ic neccshary to make C1,ECs 
\t3holc in w c h  cases: 

The dcg~.cc of con-elation s h o ~ l l d  be sho\s.n to tle high 
cnough to demonstl-ate criuse ;~nc l  effect to a ~.oas~>t~ill~le 
cicgree. of certanr>,. 

u I \  shoulcl bc reusonrtbly clear ivc woulcl not he aclioptinc a. 
psozrnm that woulcl prot.ide CLECs compensnric~n for their 
o\vn bl~sincss decision!, to cancel orcfers. 
The con~pensation for any interim source5 of  cicl;~~. shotild 
he shn\~n  to be insufficient, given the degrct. of the 

.,Z.ib correl:~tion.. . 

The Fncilitaior found that the inter\-ening CLECs hncl not ~)r*Lr\'iifccf ;in> 

cs tiierrcc- that demonstrated the relationship between Qwest perlbrm;lnce t i t l ~ i  cnnidtcd 
i t r i i ~ i - : h  2nd tlierct'ore. "we canhider i t  I-easonable to assume that i t  get~tlr'nti~ \totttd taka: 
~n(,i*t_. than nan\in:rl dalaj to cau\e customers frecjuently ta canct'rl sequrlsts irir CLEcs t i s  

4er'ce tIlteni. The QP,-%]P alread!. provides for conipsnsntion lor clcla,\-.s rlut-iilg rtic {wt.ir\it tsr 

i b  i t fc !r  ~ r k r l ~ r ,  r.itnl;iin open. \vhe~l~er or not they are finally cancel lad."'"^ li'c , t i i t >  orltt' 

tA;~i ;I CXEC niay euperierlce cancellations of orders by customerus f;)r tt';\.;ttns unrel;ltctJ r i r  

i:l~i.r:+t'\ l~t'r1c~r-r11;1t1ce i ~ i c l u d i ~ i ~  changes i n  the cus~omer's clsvn t>usir~t..~\ yslrtrr.~ rrr 
i.qlc'r.:lzi~-ms. lVe are nf ths view that. ~v l~ i le  En.5 positiori can-ies :\it iunriti\c itrz~tc. { ~ I C  

\trl>icct (;l~aul~i be retisited d ~ i ~ i n g  a subsequent QPAP revictt nffer it ha% heerr in 
i'tpcrnllrtll, ~cs de."rcr~~line \lil~ether such ;I problem can be cfernoi~silr:itt.tf t t )  C Y  ist and \%!ret!rt.t. 
11% ~ ~ ~ ; \ y i i ' ~ u d t '  Xkarrants a revision to the QPAP's nieasures. 

E?T note!, that EEL,h (enl~ancecl cstended links--a cou~hinazron of i t c ~ q ~  unct 
r r ;~ t i . ; p t~ i l  ;llr c\cluiiecl from pvnlenfs under tlle QPAP. They arc tml! i r~c i~~! t< l  it1 ttlc 
PJl-3 ulcawrca ;I "diagnotitic" withoi~t cor~~parison to :I bencblunrk or pnl-it:\. .iratrrbrti, 
18;rl rznellr5 ttr CI-ECs are only made if  the elements are ordered >,cpnratt.i, kc[" n!,?tlrcrc til;rr. 
^ 'Q~vc\t  i\ not entitled to ese-mpt EELS from its QPAP payn1cnl oh1ig:tticxus .titnpIy 
iwi.~il\e Q\'rehf, raihttr than the CLEC, actually cn~ubines tlie loop and tritn~pilft I'tNEs." 
Eii' rhrrcfort conlendx that the QPAP should provicie for hcrlefrn~arks nrrd paynlcrttlc fi)r 
r~irtsotnpliancr \v'tth reFpecr tc) orders for. EELS."" 

7'hc Multisaate Facilirator agreed trith intervenors on the itt'rpt)rt;\l~cc nl 
f'l:l..--,. hiit 3 1 ~ )  ri4)ic~i that. j u ~ t  as t i ~ t h  line shiirins and iul>-lcrol-, tllen~cnr\, ckp:rtcric.c 
a lill iiEL.s u a \  loo linil~cd to suppon :I hcnchmn~-k or ptsi~: it:lod;~ni.'"' ?\.c :\$tee i h ~ t  
EI,~L..I shoulcl be included in the paylnent structure iis soan as sufficicnl cxperlrricc hagla 
ir~:ci~ g;1111ccl to maku parity iu~cl henchn~ilrk rnenw:cmenrc 111caningftt1. Hnrtcvtr, for E F I ~  

-, : \ \ i i i t tx . l ; \ l l -  ~ J l ' . l l ~  l ? ~ ] ~ O l ~ .  p 47 
+ ,  

I,:.  pp 47-4s. 
' J 

ll'i QIJ.'\P Bnrf. pp. 16- 17 
I * .  

xfult~\t;i~c C)T3,:iP Report. p. I h  



prcscrtt, nu aircr:itinnx to thc QPAP to incorporate an EEL Jneasurement o r  pro\ idc !i>r 
pcn:tf t icb art' s ~ i ~ ~ ~ i r e d .  

EiT f~~nher  c!aims that additional measures nnd payments nso Ilcccssary Sot. 
rhc protiiicri~irtg cof special access: 

'-CI-ECs 11a-c.e no effective remedy for inadequate 
p~;.rhrnlanet. in  priwisioni r-tg c ~ f  special access services. 
even in Qnesis federrri tariff. The only remedy offered i n  
Qwcct'c lariff FCC No. I is 3 Private Line Sen icc 
Guarsnrte whereby the non-recuning cliarzc for a DS I ur 
f3S3 i'aciliry i \  vtaived if Quecr causes a comnii!ted 
prcrvisioning date to be missed. Ho~i*ever the estublishment 
o f  d~ t .  committed due date and the 31-ailability of underlying 
facilities neccssr~ry to fulfil'r the order are left entire11 to ~ h c  
ciiscretinn of Qn-est. Thus. the taris fails to mexlsurc such 
crrtical activities as firm order c~nfinnutions itnld key 
i~minrenttnc-e ricrit7i ties.--"" 

-(;)%I-cs~ resp~tds  by noting that "Tnrerstate special Liclcess. by ciefinitiat~, 
di~nrfr% f i ~  c o ~ ~ \ i d e ~ e d  an ohfigation of n BOC under Section 77 1 . ..The FCC has 
qwci2tic;illl; rs;tcat.cf srgurnents thttt the provision of special access ses\lice< i s  sstrleho\*. 
rc1c~;irzz riaher ro Secticln 271 or zo the public interest ~ n a ~ ~ s i s . " ' ~ ~ '  We haye ~e \~ iewcd  the 
ciicd FCC' vrcft:r.r atid find the law. as represented by Qwesr. to be disposirivt. of the 
i.%uc.'" M'c decline ro require the addition 01. n special accsss perfornlo~ise msnurci~lr.ilr 
t c ~  the Qf'AP in ortier to ohrain our positive recon~lnendnrion. 

K't.~rlrlCrml arzues for the i~dditian of t.\w-~ additiontil change rniiilagr.n\eri\ 
It^;t=;t+riW> tr ;lid nbcn.e thme cl-range manaeement notification and d o c t l ~ ~ ~ e r ~ r ~ t i ~ ~ ~ ~  
" ~ . r .~ t ;~ : r :~~  r b  ;klre;idy irk ~slirce. The firs1 is a proposed "RQ-3 'Release Qut~liry Llettsure' ttiai 
rs3tc;rirrres rhc quafit) of Qivestqs software releases by determining the nun-t-tber of rcfe;tsc!, 
that scquire r~rrt~i~dinent, suspension or retractiotl within 1 -I- days of i r n p l e ~ ~ - t c ~ i ~ r ~ r i c ~ ~ ~ ~ ~ ~  '"' 
M ~ ~ ~ v c i c r ,  as WnrtdCom itheif notes, the ROC Steering Committee "vottd LO table the 
rcsniuticrn US the irnpisae until perfomlance measure GA-7 u.as more ful l> det>nrd." '"" 
TI ici.*kx ct~rl:, ro keep tllc issue on die table so that it m;ly be considered 6vht.n the QPAY i %  
r-nfi jc~ctf, 

2% 
$41' q f 3  f i t i  Eirrcl. pp. h, 

^hi 

* , Stus?.; Qi2t:,f' Rnclf, p. 35.  citing the Frc-ii Arlcrt1t;r A'cw k i i ~ k  (lrdrr-l.3-l(J nnd .S/it'7(,~1:5 O~jt.r%.335- 
, % 

-- ?$'fjijr: ;'-.it 2: nlp;i[hetic to ttleie CLEC concertis, WT cites no FCC 17 1 rs: I<V. prccsifrn~ 
C l t ~ ~ r s i ~ f ~ ~ t ~ t ? f j '  f ) i s ~ : i r ~ ~  fce,lI t?ositic~n lvith rcspect to this issitc'. E X ~ I ~ I I I ~ ~ ~ O I I  of ~ P C C I ; ~ ~  ,FiLr'>Z pcrSc>rn1;11\~~ 
i, rrcJ !y, E,-i' IIAV ctCsutn.tl in Nrv. 'I cork :~nci T c u h  proceedings. I n  horh im1ancch.  he ~'e'\. ~c'iv I I I ~ I L  O C C ~ I ~ I  c:J 

$134 +n;cn:i.x-i,dii :.r>p,1r;l1t. anti apart troln 17 I cnlnpl~iuwe re\ iew. WT ()PAP Brief. pp. 8-9. 7 ' 1 ~  klitltiitnir 
C,lP,-\l? M r . p s r ~  dtr~'; rrnt ,~cldrc<i the :r.\uc. 
-* - 
+ ' 'J, it-rrltlr"c~i~a tql>,.\P Brxf. p 75 
'4,3 

Pti. 



The sccond li'or-ldCom-prc>po\cd n\crisurt. ;~rfdrcc~ex i s t d f ~ t  ire :- .,5atf.:at+ 

nncl \eehs a tesl-becl measurement to "c:Ipture \s.l~eif.ler- the t++r clicz.i, pit)\ il̂ :eJ it& BiLY1_$ i 
i tc~~urt~tely ~.eflects \vIlat truly \vill I ~ t q ~ e n  ar prt>i.Iuctic;n ttlrn-up,"" t3 i iCi t  i < * t g t > g i f r -  i f i ,~? 

"5Vos1dCom1s proposed 'test bed' mencurenienr i\  cle;ii'l> pri:nrirtut-ct .rri\l .$~\ii!tS O~tiri 

included in tlic QPAP. The rest bed was only put i n  placcb i ~ t  .-111rgus; I ,  7%pi, i irihl  Ylr- 

ulcasurement ha% been defined yet.. . .l\rIoreo\-e~-, :t 'test bctf' per 1i~rm.tfi~c: i t ~ ~ , t ~ c w : ~ ~ i ~ r t t  i .  
t l n e  necessarg- for FCC approiVal. The Tescts plir'fm-il-rn;incc :v-iur.;rnccy F E A ~ Z  *.I,L\ . , t ~ f j ~ + ~ = r i " ~ :  

ivithout this measure men^."'"" 

The Multistt~te Fncilitntor's Report rt'ilcctt'rl t 1 1 ~  ~ifcci'\i~tr: i % t  (frc Kt 1C ,2154# 

Ihe consensus among tlie pal-ticipants and declined tt.r ilt'\..t7t~2jl trii ~ t l i l i i i f t r  r;!e' 5nrt;.tat-%- 
Kcleare Quillity Measure at this time.'" Ifre concur in 1I1:tt 1.irv1. iiw~$ ; L ~ G :  <tp-ee t > ~ k i ~  :bc 
hci l i  tator's conclusion on the tesl bed ~~~r.nsru-en~cr~l t h ; i t  "1 i f t  in p!~~"ckit l~  2 t r i  r'kpwk~ 

(>pinions about tlie fiitul.e inclusion of a r ~ i ~ ; ~ ~ i ~ ~ - c . m t ' ~ ~ t  tli:tt i, i n  t l l t i  >~,III' i r k  

de\ e ~ o ~ ~ i ~ c n t . " ' " ~  

Citing significant prot>leriir; disccr\crcd in 'u't\rt~t>it'\ %r\r Yi nrk t,pf;&t>n.%.. 

JVi?rldCom also asks that we include a "Missin? Sotitier Tiriublc 'crcAck f't~,tret! ir.r 
Three Days" nictric.""' Q i i ~ s t  notes. l~cnvever, tlxiit - ~ i i ' ~ ~ r ! ~ i ~ ~ c ~ ~ ~ n  tiiil t t t ~  pxstip~~,c it  ~ $ 7  

eitlicr the ROC TAG or the ROC PEPP. Ovcr. n yeat. ajrrl, tlic KiJC 'r',4Ci ilc'tcr~utix~;ki t ~ t t  

adapt PO-] 0 (only as a diag~lostic measur~ement~, itr r-csprtnic ttr ('I,Ef' itmecrw, ~jrcp 
missing L.sRs.""" We agree with the Frrcilitntor. \vi.ro ~fr'cii~trt~f t t l  ittcIti~f~~ F ~ L "  t~kc;ttt~rc 
because "[nJo proper basis has been laid for- esrahlist~ing hcrc u rrlth;r.trrr: ~tc.lgnc~lr~~ 
ruspi~nd arid to respond only temporal-ily to c i r ~ i i ~ i ~ ~ t ; r f i ~ e ~  ie'riilrtlg i f 1  YCU tl;rv.k Xr% 
ir~ctusiolr may he recluested later and in accor-clancc with ttw Ilpplir;\bie ~lt.t-,t:cJnri's. Sgw 
mr>difitirzg the plan."'7' 

&'. Aggregating Pesformartcc. h.le;isurcmex~ tu: 1 '0 -  I .4 zrtrr-f f J C b X  I1 

" 3 -  

Qivest proposes to collapse thc scven ir~dir, ir.iri,rt Iltc,';i\tlr'ritt+rttth_4 - ttthlt:t 

the measureliients desigated PO- I A (1.espon5e tinlch under ilk1 A-i:'41rlr a1161 tbI 5' b.l& 
(response lin~es for the sanx tr~lnsaction types uncirs E131.1 t t t  :~r r \ r f t~v~ rucrgt-rir:cl ,tic~:l,gc 

mcasurenients for transaction scsponsc rimes under gr;iphic u-.t.tp Siirt.rt,'tL-~ ,tttil e,.to;tr.trtltc 

data interchange, respecti\,ely. Qurest asserts t l i : ~ ~  i t~tetvenr~r~ i-tint.cFk co t t i ~  ~tqt~b~~)ittkg tit. 
the sepitrate niensures and that notir AT&T i \  clnl? sccking t i ?  Find nir1r.t: t>rpaxrr;arrrttrc t;tr 
payments Ery opposing rhis a~-ran~emcnt.'-' AT&T contend, rt.s;at ( f \ l t . h t  nrr~~ttr~,lurr"xt;rn~f+, 

-.- , 

:I,=. /(/, 

Q~)csr  (.)PAY Brief. pp. .:.3-34. 
*,,7 

hlultis~inc ()PAP Repon. p. 5 1. 
3,' 

lil,. p. 53,  
""I \!JoritlCo~~~ ()PAP Br~t l ' .  p. 30. 
) -i 

i)wchr ()PAP Brief', p. 34. 
2 - .  
.-. 3lnltisra~c QP.41' Rcport. p. 51. - * Tilt n~casurcrncnts arc: I .  nppoinimenc sclieclulin~. 2. w-.i-icc at.arl;,hiltt> inir~rnrarnt~rr, -. &,ti t i t t ~  
nxirilnbility, 4. \tree[ sddreri; validation. 5, ctrxtomcr srrvlcc rcr r?rd>, II-. rrlclxhi~rte wtrinha. ,rn<,f ' Tti. lp 
r\uunlili~ation. 
- ' Qivt.s\ QP,AP BI-icf. pp, 29-30. 



5tA;ta tilt? p:triiec 3g1.eed ti3 :ir~cl that "collapsing tile sixteen PO- I sub-nicasureme~~ts i t ~ t u  
1"$tar ;ifla1 tflc tttsti'itaflt rizasking of poor pert 'o~~~iance on indiviciual transaction types ~ \ ~ r > ~ ~ l d  
prt.t:rt; the parties f m n ~  dcteaing nnd s;inctioning poor pel-forn~ance when it  occurs."".' 

Qwcct i x  rectuiscd under the QPAP to report each of the se\-en transuctir)ri 
Z ~ W S  under bi1rl-r PO-lA and PO-1E. The perfor-rnar~ce data \\-ill ai\iays bc knourn u'ith 
pit."ricultlnr:. 2%: i\stie. therefure, is Itor ti1hethcr poor performance on paflic'ular types of 
rr4ttrtiic\ion\ is bcirx~ rnztsked. bur l~hether there should be more rhan n single paynicl~t 
uq>pt~a~i~kltj for each measu1.c. The ATBT app~-o:lch \\-OLIIJ increase Q\vest'.s ~nnsimuln 
a~\w\ttTfy c'rplo\rlrc' hy a factor of seven. We reject this approach as hkewin_g the cntirc 
QPXP s:a;lf>rzic ancf rirpoti:ltSng process. 

D. Measure kVeig11ting 

CcnlrraHy. The QPAP provides for different weights ( u n d  thus, 
gt,i~t~t'rr-f;z~ for different n1ensure.s. dividing then1 into lo\tg, medium and high caregorics, 
5xw1~lCk)f~i opposes the r;lnki~ig iaid weigliting of measures: 

"The proccss. or lack thereof, for ranking or weigliting tlie 
PIIS r11t.asurt.s is very subjective and arbitrary. No objective 
tritcritt crr st;tnditrds have heen proposed to rnrionally rank 
measures, iVci9hting only creates areas where lLECs can 
target pt~ix- pt"sfonnance at har,~aili prices.. . .CLECs3 entry 
strakeglrs [~vi l l  compete] against each other in an effost to 
c t~s~i re  that n particular CL'EC's 'imporrant measures' we 
i:ltc'$"arized nrld weighted properly for its needz.""' 

,&T&T accepts the pi-inciple of measured iireighting. Assurning the 
a~.if:p!st7n i-jf "ic;~igf~~in_~. and ranking of PlD ca t ep ie s .  both M~orldCorn and AT't7' il1.c 

iii%iair%ficd with fhc rnrrkinps 311d categories proposed by Qwest for l>articular 
~ , t ' t ~ r ) ~ ~ t i l f f ' l l 3 ~ ~ ' 0  p:l).I)ul$.llt* 

Ilriwarrssinn. "I'hr-oughout the Section 37 1 proceeding, parties have 
ci:r t=21 . r lwn l  ols r~ iuns  i?t'tctl reached consensus on what business issues have greincr or 
/ ~ * ~ ' . c r  CLCTI:~IFII/C ~ntpt~rl;insc, IVhile necessarily sonlewhat subjective, this process lias 
ptasi,t:rE i 7  .c!f r1-1 I.?c uhcful and 110t arbitrary in  its application. We therefore re-ject 
-,* 
kt  :-~rlsfCt>rrr'~ general c\pposition to the pr.ioritizntion of PIDS. The reasons for our 
rrt4~ciii5it 04- prt)jfc)wd clanr~gcs n.itli respect to pi~rticulnr PTDs art: discussecl i n c l i ~ ~ i c l n i ~ l l y ,  
kf-~ IG . 

3frastlre W'cighting Reballancing. As part of the negotiating process, 
QQ,CC-~F ; ~ ~ ~ r ~ = c t f  - ttr IIWVC ccrt;tin ~ir-e;~sure\ fl.0111 "meclium" to "high" i n  Tier 1. Many of' 
* -*-* ---,* -.., .-<* .."--,----.-- 

I <.- 
r 4 ~l f,tJ1-kf' F3rtcF. p. 73 ' 't't"rrr!rtC(st'~'t C)T5,%I' Brief. 1, 7h 

i.. ' I,&. pi). I t ) -& t : sI\T&'T QP.AP Erirl. pp. 24-26: A'J'QT QP -1P C'ommt.ilrs. pp. 15-40. 



tl~csc relatecl to u hat ATcQ'f rcfcrr-ed to :IS "high \.;!luc" ser\-ice:, rinil ~ n ~ l t i c l ~ $ c f  ci,lftic:rtrtisr. 

I,IS trunks. I I I ~ ~ U ~ I L I I C ~  dcctrca~ed interoffice tra~tspn~?. nnhuncil~cd Intrpi ;tncl reiitlif $'t$ 1 
arld 1)s-3 h i ~ h  capacity ser-~liccs. WorldCon~ coiicun-ed i n  rllc ~rpgrrrclitlj; ~ t ~ h  ,-- 
I?:'! mcn[s.- I-lo\\~c\~es, MJosldCom ancl AT&T oppow thc rzltintrr\ ailing ;tctrrjrt. trl 
Qacsl \~'llicl?. in addition to objecting to inclusjon of l-\~-ir.c t ~ ~ h ~ ~ l i t t ~ i l  k ~ n p  in rite hi$ 

2:s snl~ri: category, Io\verecl other PID weightinss on rct,iricnce rt.s;~Ic, ut?tr~tndlc~t 2-.ct irrs 
77C) 

icroph. ~rl~buncilcc~ analog loops, ancl busitless re.s:llc.- lVc~t~ltlC'i>rn ;tl\ttl ~ ~ p p ~ ~ ~ ~ ~ d  
rr:cluc.tion in ccstnin Q~vest Ties 2 

Discalssior~. Thc Multistatr Fnci1it:itor f(lu-nrl tlinr Que\r'% ;lction\ in 
rrknlnnci~lg p;lymet~rs tlmong measures as a way of rcq>onciitlg 10 s o t ~ i t .  C'i.ECq.' t'cacjtrt=dc 

l t t l  higher Im!'nicnls o n  certain rnc:~surcs \\*as appl'oprrarc.. I-lc. t l l : . c t  i r ~ n ~ i r t  :ii,tr (.)v.t'ict'.- 

1~r~~]?orlioi1:llil~, ;~tialy\i\ \v:I\ "a11 ~ I ~ ? I > I ' O I ~ I ~ ~ ~ I [ C  O\.CI.:III ~ : I L I ~ L *  ['or ~:O~II]V\VI!IF E \ \ ~  ! ~ T I , X ~ I ~ ' ~ ~ I I  
1 f ~ l l ' ~ L ' L ~ t l l ' J l C C ' ~  ~ l ' ~ \ O ~ l ~ l ~ ~ ' ~ ~  \!'llll ~ ~ t ! ~ f C l ~ ~ l l ~  1 1 l ~ i l ~ ~ l 1 ~ ~ 5 . "  :IIIL\ l l O ~ ~ ( ~  ~ l l i l t  

"The issuc of financial exposure here is not niercl! o i le  tlf 
\\ .EI:II n cola1 cap might bc. but also one of htr\\ Cnst orrc 
progresses to that cap arid h o ~ ~  likely il  is that tlrc cap \i.ill 
I ~ C  rctlched. Obviously. rno\'ine mcasures to a hi$l~'r 
\ \e i~ht ing usill cause a faster pi.o~resbion to tile cap  it? i t  

will illcrease the cliances that it will he n~et."'~' 

The Facilitator found tiint the QPAP paifnlenl stst~ctur~ ha-. 1-i~aauti;ihIv 
t~cfore the chilnpes had been ~nade  and that. thereforc, i t  \V;N setlsottnt~lr: ftls Qi~~ehr. u ilea 
inurc;tsing ptiyouts in some areas in response to meeting OIXC request\, ccclucc 
I);\,uoirt% in athes PITIS. Gil'en the opposition of CLEC's t o  Qtvest'a ~.etl~lct~i>rl\, tilt: 
I:acilitator reeorumended i hat "[n]o olher reasonable ~ I + C ? P O S ; I ~  1wit1g ~n;lclc: t ~ '  acct:ptt'd, 
th~: \ v ~ i g l ~ t j  should ~'eturn to tlaose proposed i n  the QI'AP rllnt Qtvcst init~it l iy t7ltrtI ill 
[behe Gisi\.cn the history of ihc PlD docun~c i~ t  dc\cliqlc~iciit pnwr*+\, u,c 
3gl'~r~ tlxlt this is ;I, better solutioti than adopting !he later C)t\*est prc.lpc)s~tl trffcrcri i t r  
responsc 10 tht: requests of some of the participating CLECx, 

Local Intercoraaacatisn Service (LIS) Trurlli \Veigh~ir-rg. %'l"\T 
:tti\ rrcilles iriclt~sion of LIS trunks because since "fy]nu can't 1;ig11 up cktit' ctr~tolt~cl I{ y t t ~  

don'\ \ lave LIS trunks," tlitly thus "are an estremttl!; irupor~ant hip11 \:llric *tct.\lictl.'b'irh 
Q ~ ' c 4 t  se<pcm.is: ' 4 S ~ ~ ~ I ~  reasoning \vould apply at hcst only to the fir\t 1,IS uunk ur~lercsf 
k! n ~tctv fi~cili ties based provider, which is such a rare occasion 2% clvarl!= nt.c tct juxtE t )  
;tllL&T's proposal to treat LIS trunks as hiell valued services in i '  ' 

.*:<& 
r l  l inS13tli.fk. 

ST&'['CJ1)4P C'olnnicnt\. p 25: WnridCom QP,\P Hricf. p. 30. 
' ' t ) ~ r . s t  ()P:ll'Hr~t.T. p 28 

' 2ltrit1\t,ire (JI',AP R~.porl. pp  53-54 
\I or IdC'n~rx Q P A P  Br~cf,  p 79  

.'h i htulirtrixre C)I','\I' Report, p. 5.4 
:-? fLi', 

"' A*Y,L'l- (J1)4P R r ~ e f ,  p 35 ancl Mult~stntu tcsr~nlnn! cttctl In TI>. 1 11 tl~crern 
' * A  

Qt\ccl QP4P R s I ~ .  p Z'i 



?7;e hlultistitrc Fscilit~lror ~1~rcc'cI \\*ith ( 2 ~  t ' \ t  ; I I IC~ riotccl ~11i l t  "OSCI~SI for 
incrementzi LIS trunks 3r.c not categorically different fro111 orlicr- ice\ that Qnt.\r rtx)!, 

he slow t r ~  deli\ cr, I11 fricr. . . . crh:lt LIS trunks i-uean to ATbT and ELI/Timc Jl;2'ar-ncri'S0 
Uloh. high capacity loops or line sbnrinp mean to others. The QPAP neecis ta acldrcss 

? \  < 
t;:t-f~c: i n  ;I rrtore ba1:tncecI svay.. .[or] ine~~itabl!~ millie all I1ie;isurt.s of hi211 \veight.""" F;tr~- 

rI~r rewvnh pro\ idcd. we concur in the  facilitator*'^ view that the QPAP me:lsurtt for LIS 
tnirzk~ shc>ulc! nc)t be changed. 

Special Access Circuits. Bath WOI-1tlCon1 ancl E/T k~ssert tl~nl speci;ll 
rtcce.is ih an intti2ril part of tlie netivork uhed to pr-@\ride ser\+iccs lo (heir- customer basra 
hecaui;,e ilf their position as proviclers of Ions distance ser\rices i\iho need to comiuingle 

7 1 

t l ~ t > s ~  \en-ices \\.itti local tr-affic in odes  to compete.-"" ,4ccor-dins to EIT, cst;~bli~ilii~lg 
inil~nur-ex and ycn:~ltic\ for ,.;pccial ;~ccc.ss is par-ticulnrb cl-iiical hecausc of rllc i u i l c ~  ol' 
t i tcl i  t i t  u f ~ i ~ j t ~ i f !  i i nd  S C ~ ' ~ I ~ ; I ~ - I O - I ~ L I ~ ~ C ~  tl1;ll I ~ C J  ;~s\oci;ite \i,itli ~ r~ lc r ing  I!NE.s nncl a 1.it.t.r 
th:it (t\c rt.trtecfic\ for Ciilurt, to propcsly pro\ri\ion specii~l ;kcc.u\\ unclcr Icdc~~i~l ri~~-iSl ' ,s  :~r.c 
fackinz. l-io\te\ler, while EIT notes that there have been a numbel. ofjurisclictions t l r : ~ t  
i iuvr: e~rirnined special access ~'hacksliding," sucli an:~lyses have hecn clone in n contttxr 
s tq~~ra t c  from the review of ROC Section 77 1 applic~tio~is.2s7 

Discussion. Special access is provisioned pursuant to tnrif'ls, eirlicr at, !lie 
fecfcral i l a -  sfate Icvel. Both the FCC and the Cotiimission h:lsct: proceclurcs and rtlrncciics 
prescribed Fiy statute and rule to deal with ~liolations and failures of' performance i n  the 
prc~'visir>nins cof tariffed services. Our view is well-su~i~marized by the Multistntc 
F:srcifd tator: 

"We conclude tliilt special ; ~ c c e ~  cjrcuit.~ do not nieril the 
t;'enrment rcconimrncled by a nun1 her- of CLECs . . . .[T]he 
o; cr\vltrlmin,o n1;ijority of special access circuits at issue 
herd \vtl.re purc11;1sed ullcler federal tariffs. Renlecliea for 
j';ii!t~re to meet the requisemenrr; of thitr tariff should be 
,ti~dressecI by the agency with Juriscliction under sucli tariff's: 
J.c.. thc FCC, not start. public service coninii.ssions. 
!?ifililtlrI\.'. the QPAP need not address failures to meet 
cxisting state tariffs; CLECs can appeal directl! to srate - 3-1Sh c.t~n~missions for necessary reliet. 

3fe;:~nres and pqments for siich tariffed ser\'ices ~trc ~ h u s  not within t l~c 
p ~ r v ~ e w  of' I ~ I L ~  QPAP. We thcrefnre decline to aclopt tile WorldCo~l~ ancl ECT 
rcr:0xttn1cnct;tiio11s tg inclt~tle tht.111. 



Standard 3: \Vhcther there is a Rcasonahlc Strrrcturc fOl:t$ i s  JIc.126gg:ur.r9r3i 6 r  Bk~rr*i s ~ i  
Sanction Poor $t.rfor.mi~nue R-hc13 Et CSc.e~rv+ 

QP.rlP Section 16.0 Re\.ieu \. Jlnri 1{ir2, ill ? , t i t -  . r l  f ' i ~ j f4* , l  t 

" i 6.1 E\ery \i-i t6) ~n(>nthx. Qxt'csf+ C~,YIC',, : ~ ~ i r l  r3Lrc 
Con~n~i\hion shrill re1 im rhc pcrfi~rnranct: tnea.ti8 C;BSCT::~ $ 9  I 

determine t\,l~cther iuen.i~li=-mena, \ i ~ t k ~ t i r l  bt* . I ~ I ~ c ~ J .  I l ~ l c : ~ . ~ I  
or modified: wherher the npplicablt. l~ct.r~fi!riltfk ~ r t ! ; t ~ ~ ~ f ~ t i * ~ , f \  

should be 111odifit.d rcpt:icecl I,> ~r;trit> ~t,~r:J,~arii+., .iiirf 

~{Iiether to move a cl:\\\ificatiort r r f  d rnc.,lraitu*ittr;*rnr r. fi Mr~kt. 
hledium. or- Low or Tier I t i )  Ticr 2. .  . ."' 

AT&T believcs thi~t the revic\r i k  rrritro it,trrrin ~ , i ~ i i i ' t ~ ~ x $  ia:,i;tf :hi: F T > , , ~ .  
Pl:in and propow ro add the fr>llo\i*ia~$ langrt;igc i t l ~ l i t ~ r l ~ * t i s " i t  ;'cf%~*i k3lc k.qC-t!-Lzt r. b ~ t l > !  

:ki?oi.c: 

"E\~ery cis  ( 6  monti~s, Q~vc5t, CZ.ECC~ :xtxci !Ira. i ' r ) i ~ ~ ~ ~ ~ ~ t i i i $ r ? ~  

shall also re\,ienr the prc?\-lkion\ crf ti12 V,lf' t k *  i t c t ~ ! ~  rtitt;z 

\vherhel- pro\ ision5 .shni~tcf I\c ncIdt:tE. cfcIctc~ t, 5,s 

~~~oclifi~d.""" 

it\:'ctT also seeks to brclnderl the* %L t t j ~  % ? a  x i T \  lert b:, t!r~5,'6b!?< I)*C [t~llr\:f DG.? 

hcrttcrrcc fro111 QPAP Sectioii 16.1. n h i c i t  \\c-r~r!d ~lt!it:r%i\i~,c ft+i$r%bj~ titi; h r p a s t : r ~ , : i ;  ra$i.a$- 
language cited 2boi.e: "Tt~e criterion for rczl;t\ii fiiatL>rr r k t '  ,i rtif c%4hYi~Tr!$r:$+t +&k~ZB Fu: 
whether the actual volume of &?a points t t ~ z  fc\\ :if g'r<;ticf ~rR,irr ilfi;$jdl!hdtlt$$ *6.;rr fit$$%+$ 

inndifications proposed by ATPiT would ~nLtl :t.tmr <f+itt.si t$-St,rt i t  L, r ~i'..itrk:i* t i t  t * ~  
exclusive control o\,er the outcome of the i-o,"ict~. iifilit* +iy hf/ 1 .A'% ibw%.4.rlif. !ti$: :: --(- *L~gs- t ; t  
Heari~~gs Cornlnissioner proposecl. place tho w.i-iutt ntlttzir mbct I, ; 111~;i:tlp. .3. e, ,. ' i ~ ~ t t i i i  

Discussion. A\ thc h4ultistrtie I;;ictltt:~rrrr ~ ' i r t i t " i t ,  tItrl f$fb ifF .tr:rc$ r h ~ :  Il,\,.;=. 
PAP differed little, \vith thc nlnin v%riu~it--th~ rcwitrrtcm kr f  r ) i J . ~ . ~ \ Y s ~ l t - .  r&,~I;;:i ;hi- 
t\ddition of new measures--beins ~.esolst.c-I hj. arhrtr.;rris.rlr, I.,-9:,+~.3:yc ,l-c,rrp-ciiib~ t i *  t $ ~  
Facilitator, the Colorado Master's Special Kc~xin lir~krtcci tEtri GIZ-YIZ&>IF:+~ ~ " v ~ ~ ~ ~  p r r r $ ~ ,  ,=civl ks! 

prot~ihiting revisions to statistical ~i-~cthc)ds itppfit:nt\tt* t i 7  p-irrp 4 t ~ ! t c ~ ~ + t ~ ~ i , ~ f ~ a ~ ~ ) * b ,  jt;ii'> 

structures and changing tiers. while a t l o ~ v i n ~  ~f;i- ;dtlirlr)~t ~ i e j ~ r t ~ b i i  tf~*-*~.tirv'i.'; 

\trt:ighlir;$ shifts to existing meaqurcs. Cont~xli~liiat~s \iiwiif dc~t.sBc nrs ~kb: fsrrpt:t*fr rt4 ,:st 
identified changes 2nd then a,r-X Q\vc.st tcr it~clucic thcrii irt .tit ;trnt:r-lticl.f 5r l -!  t at8p-i;r 4 

Zh'c .AT&T QPAP Brief. p. 14 anrl ;\Tkl' C)I';'\13 t-'c>rr~t~lznr\. pr " 7  i? 

'"' Id. 
2it I .4T"tT QPAP Bricf. p 15. 





~ C P Z X ~ ~ C  i~~it'i', prcfi'~2.i~ v ~ u i d  titkc place airas three years of QPAY operation to exantinu 
bt<~,tik~ cbangci t o  the QP,~P."" 

"fix* F,tci~it~itor nnlctl that the market was de\,eloping and that there iv:is rli) 

~ilt4,3ii:t> ,i* t r )  t t l ~ ; ~ &  trvibinlis 1:1i?ht be needed in the future. He then foui~ci the tubitradon 
prsr%ici83i1 ~ I I  ff:;_'?'e~atr Phn to be 3n  iippropriattr means to assuse that the QPAP mects 
= ~ p p E ~ ~ t b i ~  i e u ~ i h r r t ~  n-l~ile. at rhe LLIII~ time ~ v u i d i n ~  uridue financial o\ eresposurc f'or 
f$%e-~j. hr2 the inr;rlity of ~r3sibIe. payment 1i;ihilities. He fc~iind the QPAP to be 
Arnilt-;~attenraIb b i t n i i ; ~ ~  ICS both thc Tesns Plan and the Colorado Special Master's Report 
2n [hi: wntocr of ihanpil~p tire QP.4.P uilcl believed that. n8ith certain changes. the preseiil 
~ T W  i.rtt3n.i cart ~ L ~ R L ' E ~ ~ x I  rffecri~el! trr respond to sstsn~ril changes wi thou~ crentir~s 
wrrt:r:n,-iln j . ~ t x : r r ~ ~ ~ : k f i  t..;p%wre fcrr  west."" TI~see changes [yere propo.sccl. one of ~vhicll is 
aitrt &it;l\ ;lilt heir ir r e f ~ r i  tt? the commitnsent to certain ac'ti\-itieh b\. p:u.ticip:~ririg 
irac.t$cftt;trcin> in thc %lttlti.;t;ttr k~cilitator's clie11i group. The remainins ones of  intcrcst 
4% ere, 

P P ~ N  idi: for nnnt~al SCAT d i y u r s  remturiori procedures in 
thc ct;c.ne ~1'r';lt xfrert' it clisagrecment ivi th  tl six-month 
revie\\ pra3ce.e.i~ ~-c*zr~n~menuf;ttii>~i r e g d i n g  PI-oposed 
addition o l  nest rns;t%u:e< to the QPAP prlytlerit xrruciurc: 
,~rxzi 

* f S i d x  id;: far bie~liti;rf rci-ieix .c, of the QPAP' ';; continuins 
et.fcctiactie%s fb r  rht. I > U V ~ > S ~  of allo\vin~ state co~nn~isl;ions 
f t . ~  rr.str!;wkl rcptvt 10 the FCC or1 the drpee to ivhich there 
aft? ~ tk i j t i f t i t=  :ts\tl$;lncc\ that Qu.eat's local exchange 
0.1~trrLe~4 r c f t ~ a i ~ l  ;ind can he e xpecied to continue to reriini n 

*<+a 
9Lf&'Et. -  

%%-c bctic~ t.* ~ f r ; t [  ri-rc,.ie FJcI~~ t ator-rccomniended chan~es are not only 
t2s+:,.t:i! ! , s ~  ,st$ rr! tir~"rr~+cit'ci\, h~rt ivi f l  provide for ease of ;td~iii~iistr:~ri~')i by @vest ancl 
qef,$;t i . , i t ~ * ~ z -  tftc regir~ri. C)west i y  the~efbre required to make the neceshary 
$ ~ ' i a % t s i i ~ , 1 8 i : a r ~ - ,  t t *  the QP:lP, IrrcrLi~Iing for unifommi~ of impirrnenrnrion langua_ee, i n  
i%fs$r:r ~ L L  E i t Y i l . ; ~ ! ~  iwr f?f?i)\iti\( t~ rk(~~)bllnletlc~ation with respect to this ~ S S L ~ C .  

S. Monthly Payment Caps 

i.iei,ttc,tlr f 3 . 0  ot'thc QP.i\P prm-ictcs that "[~\]hencver a Qwzst Tier 1 
~,<:S:Y.  $11 : i t  3 ~ i  1 l t l j f i , 1 ~ 1 ~ i i j  C'LEC exceeds S.3 nillion in 3 month. or n+~en all CLEC Ties I 
'I*.:< t'tx:;lr$3. :i? .w: <+a CTI t~snritt\ c.'~c'ut'cl ~ F I C  r~~ontl-il~ cap, Qx\lest may cornlnence a 
F : ~ ~ I % . ~ . ' C ~ ; ~ ; Y  { . s ; A / i ! ; ,  . .p.1;. fllc h:it%ln;e payments ois cd in excess of the threshold :11nnuni 

.+ 
i ? j ; d ?  6: '+c+;f *-*% - 



AT&T opposes tliis p~-o~i \ ion .  cl:zir~rkng It1,rr '-$jl%cr7; i , 'kr~  !fi:i$b~,)!~~axi~. 

lc~opholes for Qwe\t lo tie up i t h  pa! nicnt\ o n  ;r rilr~nthj) F..;itrk ? - w.:: Q$* $F ;-, 
strucrured. it  hardl\* provides the rne;o~lngftil and t;ipnifih:,n~~i IiiCr;'Yx:'i ~ r i  <i.frrxg%i! s- $5:.  

designiiteci performance standrrrdh rccl~iisecl hy  ttrc FCC:," i % ' t k  it i - t . l ; ~ ~ ~ a  t *>fii'"( ~ ~ 1 ~ 6 e f z - i  

that CLECs \vho cnntr:~ciual~ nqai\ e their rernetffi.~ tnl-rl 'w ~ f k e ' c ~ ~ i r " : ' ;  =Jt?tizerr i'bq~\ir*'/'7:. 

ns lilonc\; properly o\\~ed to ttic~n sit., pcrpz~unil\. in c\;rtitt - " 

Discussion. In light ( ~ f  the ]>itl\. i~~tr:. i&\~ur.c-~:t>ni, $its* .5td$r . ,~,{ZC F-'&<rE:b ~f;$i- 

rccomii~encleci strikinp t11is provision of  thc iJl*A13: 

"Tiicse is not :i basis for relie\ ing .E,)\tyc.;r of  tttc ~~blz~g~~rr~.-r, 
to pa, amounts i;p ta thc tot:il arrt~tfal cap. to~:.k~tlfc~.c c'-f i l c i r -  

qc~icklq those anlounts acci11rttl1:rrt.. 'l31rtc ~t.i:-rtrlii w 
other refeseilcc to the calcu1;ttion clr i j 4 ~  uf fi~cltt~t!t-i> ~,q*.  ~ Z T  

the QP,~P.""" 

\ve agree anif rcc]uirc the pl i j \  i s i g l ~ l i  1,f ~ $ ~ . \ f *   it^^^ i ; ' J  %il : tb .  $ 

in ol.dcs for- Qivcht to obtain our affii-i-r~afitt. r ~ ~ c > i 1 1 t t i ~ ~ ~ k i ~ i t t z x i 1  a~criFr ft*..i$rai I r ~ z  z t k  14:, kri+>tt 

17 1 upl)tication. 

MforldCom voices its cr>nt-er.i1 t t r ,~ r ,  lii hilo %nlbiiJ .ti*+:ckvr i r ~ - - ~ b y ~ ~ ~ : $ : ~ i r e t t ~ t ~ . t "  ';4 ;F1 
not prc,dute significant pn!zri?enrs under the. (JF':tf. r ~ t 2 t  i f i *c  b i ' i x k t i ~ ~ t f i ~ ~ t ~  r t ~ i - i  rr2ui~Ef  En ,h 

significant impccliment to cornpetiticri~. l\'orlcll'tmtai ti\t.rrtt:-;re crirt~;f~:~~li>~ - .  I!L~$ $1 d t ~ i ! ~ ; i a k i i t i  

pe~~nl tp  of at leas( $2.500 per occu~~encc ,  ~ v i t h  r t r i  ~ ~ * ~ t i ' i c t t ~ ~ t ~ % ,  11Lt I , I ~ I ~ I C  'ii.*'~' &*t ) ~ r r 1 i i ~ l ~ c ~ - -  

he i mplemented.'L)- 

Qwest iisserts that thcrc is tzo cvictvnet: $)\it! fvic k + d ~ a r p % ~  % ' a , !  i i - 6 .  ,,4rc ii~tid$>';. 
compensated and that WorldCom's pr.oirc?sal ciocb tlr>t ~ i f \ i ~ ! ~ i k $ ' ~ 1 1 ' 4 ! t  f f c k ~ ~ - ~ t z  n % j . ~ ( , ~ 3 r '  dt?i7i iq$ti;7;i? 

CLECs arid applies to all rnnses of CLEC tc~tti~ltc.~, Eizirctircr~rutz~~. #&vse L ! i ,~t?ib.!  ~ F . ; , L ; I  th; 
VCrorldCorn proposal is "\vliolly un\vw~*:lrttcci" hrc;ru:~c. '".r "i3fHF ;>lt7r ~ * ~ f . ' i k f b b ' r i ,  4' ~+=I ,G  i i t ~ ~ t ~ ~  

for i1 single late inqtallation of a sersrit.e th:tl sells firr 't*:!f'l. ~ W F  z u b ~ i l t l ~  ' l t : ~ ~ @ t t  p T f v t  z,,'$k 

CI-ECs with a paymenl cclunl t o  I f 7  yc;rr's t,f s t r j  ic-c.,'. Q ~ ~ S C G  , ~ [ t : b  u-gt;~,: .%- r i - , ~  :bl,j?,r:rt: 3': 

tlre minimum pnyrnent for corisecuti~e 111otltt11> t \ r i \ i t ' \  43nr4 - \ ~ : X G - T - ~ I ~  c b ;  {\is: Ef!:.c% +s'< 

"shanleless b o o r s t ~ - a ~ ~ i ~ i ~ . " ' ~ ' ~  

Discussion. The Multistalt. f -k- i l t ! ;~it~ ! ; t l t t v i  i tla,ri ,PC ' . r i 3  F-  *. *?.;I-rEf 

order numbers suffer harm out of  prc\por.rit)n ti, [tic nrtrst!~th; t r $  tl.w.t_r trr~k'r  .i t ttr 
Facilitator's arialysis ancl r-ec(~n~mencl;~tion w a i  rtat:rvtt~r.~ ;b.& ~ r ~ f t r ~ \ ~ ~ ~ '  



"'Thu\, their i~hiiiiy even to sta?. in business in  Qwest's 
i~:~ioi; c:lrt be mcwe severcl\- thrcatenecl hy sniriller numbers 
<?f titanctinrpfiant perfonnancc instances. Hou.ever., 
<Lfiirpe;ln*:iiif~g fc2: that risk nil ;I monthly basis ilnd itpplying 
ei\czi:tcc~i p ~ ) ' n ~ e $ ~ t t ~  to :i higher base level of conipensation 
are n~1-r-t ~ * r t i f i ~ ~ i ~ t i >  relatecl to this ~i sk  factor. Thus it would 
Fc npprnpriate i t 1  $et an annual n~inimum paymen1 that is ;I 
lutrit~zrtl of'tltt. tiumber of ~nontiis in tvhich Qivest fails to 
!%tt'ct $kff%t~-rtlit~~e ~~r;l:~d;t~ds.'"~' 

'fks iF;,tcrlrf,ttrtt. tdkiirxg w ~ e m l  chperarional lactors into consideration. then proposed the 
f ~ t f ~ r ; ~ ~  i ; l r ;gt ia?~ FTS tmplemrnt a minimum payment plarl for nlisseci meilsure;.l in  
*dr\ tng I t l t i  15r~it'r t ~ b l ~ f t n e  Ct,ECs: 

' - f? , r  e.,tzlt CL,EC' \\'it11 ttnnunl order vol~~nies of no more 
tia,tn 1,2(1lC't, Qfvcrd <hall pttrfonn at thc end of each year a 
r~aXoti~.~.ru-in ~ ; L , I " T ~ w I ~  talculatiotl. Qwest shall multiply the 
irttrtrbec oflnrrftthh in tvt~ich at least one piijl-iient would be 
rccjor~~it t t r  \tt;fi CLEC hi, S2.000. To the exrent that actual 
psr~ i%l t l '~~t s  I;?f thc tt"31. :Ire ICSS itl;i~l the product of the 
prcdr.rf:nc -" cnk~t ' tnritm. Qtsest shall make annual payments 

.<_rtX: 
t:qtr:tl trl fhr' d.ttff%reric~". 

[X's fSirtc.t lltc $luitii\ratt. Fxcilit~uor't.; approach, ~vhicli f u l l y  responds tcr 
8 p * i ~ ~ ~ f 9 ~ . _ i  . j igrt[ i~t j~i~+ i7F~ic~fit)n.t ~ t )  the tVirrldCom proposal, to be a rer~sonable one. J V t  
t&.iv$cii:r&: ~q.,lipj:'~: ~ ~ f ~ l ~ t ~ . i ~ l t .  of IIIC ;111i>t t' Itii7g~i;xgc in the QPAP, in order for Qwest to 
r - j $ ! i d : " ~  -stit ,I?!Y r~;;;~tiq~ a: fe~-i~in~~~t'ncL:iliT)n 011 this issue. 

Se~&ds~~d 4; %%.'2arthrr thicre is  a Neff-Est~cuting N1echanism that Does Not Leave thr 
.f)rmr i(fipxl t:nre:rsonab!;u to Litigation and Appeal 

:'~ri.-a-.r"k i?sigin:nl July 9, 200 1 QPAP subniisbion did not contain a scctio~l 
i$pr!rs; , ~ f ~ : j  j i ~  ~ k r r :  a.rif.>p..i[ '7; r f t i / > ~ l f t '  r e~~ lu t ion .  Qwest Inter proposed the following 
j=;;r' s .ii -31 . t t  . \GI l i t ~ t ~ ~ ~ i f ~ l t t : r f (  TLI I ~ C :  QP.LZP: 

' f k i ~ i . +  \ctcriirl j:o~.crn\ displltr rcsoliition related to the 
r:fi.2iy, f l t c p i ~  rt*\(?\iutio~i >hall be available only for 
r ! f i j ~ ~ t i t ' i  ;ti-imfg ttt~der the wetions of the QPAP lisled in 
rf;r.. Sectioi; 1 S,U. 'The ~ l l~~n t in i s rn  for dispute resolution 
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'"p=-?* +dcij ih:r: t f~c  -aflie' r~ l f~ :  applie5 10 hot11 0 5  erpayrnents and underpaymznt~.""" 
:-i^I:&'F. itxci~, ?xikc <hr%t, suhrniiicd its QPAP Brief on October 19. 2001, aiid tlierc.fosc 
~~ ' t , tu  (:% r;lr$\c~.t'* prtijfw,;~i, ~ ~ L I J C K  tllc Inch of any interest on lare pnyi~ents there~ofnre 

30% 
rrsr t j  reitsfir'rl~lcfitl~ tttc .rJ~y>tion t ~f Icrrzpagt. ofrered in its e;trlie~- Cominents. 

I)iscrtssionx. it i-i ictiomatic th;~t the failure to make payment ti-hen duc 
4at+ij2J gii c r t w  Yo ,it1 xrhli~:ttrun 10 pay interest on the balance; ollier?vise. ~ h c  delir~rlr~orll 
FAT?! 1-3htzit~r tIie tise rlf melne;t rightfully helonzin_r to others. By its offer, Q\i.esr hiis 
- 7 3  c i % r i ~  + q v  - %  i ~ .  tk~ki~ixtfc~igc !his hinlpit. fact. The proposed use of tlie one-year Treasuq sate ;I,$ 

h~~C~l!ma~arf;  Bi., i-rc.cvCicr, inrrpprc~printc. The risks of business give rise to u cost at' 
capt~al  g?rtL'nter tl.rnn t b r  une -y t r  T~~tii~sury rate. which only reflects the virtutlllp risk-free 
%imp 5 .~ltiie ," f i r  I~XLYIZ) Jsmned ro the federal strvernrnent. The true cost to the CLECs 
k%i.trntd b 2  seflcctetS if\ 3n '~~bjectlvc' 111e;l:iure readily known to all parties. The h i m e  Rate 

300 
1% t k  nliP~1: ~s'qtttl;!bit* rtleaczlrr f i r  this purpose. l$'ith the deletion of "one-year 
' F T ~ ~ E ~ v c - ' '  ibnrl- thc iioccrticrn of "ISrime" in it? place, we adopt Qwest's proffered languagc 
3% EiFu \ C a $ ~ i j i ~ r t k  i " ~  ;lrr7h&tiniing our positive ri.cismniendation \vith respect to this issue. 

C. Effective Dates. 

Snitista Effilc%i~i? Date. Qt\pcst proposes thm the QPAP go into  effect in 
CIHFF~S tv-?!<i? ib: FCC-u ;IpprnTrrs it?t Section 27 1 application because. il states, "[tlhr 

w- 
fJir "+I%% c * p ~ c ~ ~ l >  oltcrild ' t * ~  prcx ide a5wr;tnce of compliance ~7fio- 27 1 entry." 

ik-uric/Ci>t~t. ;:\~t;ns tfii~t Oregon should io l lo~\~  the lead of other stales'"' 
s? 413. R ~ : s s + *  , t & q : r l ~ ~ l  \e:tF-c t e c ~ t i f i ~  tenledies ~ L I  enforce Section 25 I requirements upon 
%$f Xu- p : t 3 v  ":'+ 6Etrlr rect'q~a n! federal Section 37 1 appro~al .  This is pardcu1:lrly necessary 
$18 % F - s l c f t ' : r ? i ~ ' $  t. ~ Z L C  hc:~~l"i-t,-t, i t  ;ilfe$es that Qvest .'talks the tr~lk" but does nor "cvalk the 

i 8 ,  109 
B ,$SS , l t ~  ;1:1 i ~ i  cf~~~fim~t;t-ill;w M ith i t i  prornises, 

%'I"&klL ,igrrc\, auc-:ning that it would reduce Qwest's incentive to 
i.:,bv K 4i.1Et_. :itarlft;+ ta'lc time' sh:tr the FCC i \  cc\nternplating Qwest's applicatio~~, 

d bltTk~??lis'Ci:', ,$t C>*rrr:*~ fi:l> IIO rcatrm to  fe:x the QPAP if it is compliant, and the QPAP 
t.+r$rhi % ' ~ v * t , i i ~ 3 $ >  j ~ f . t + $ d ~ i ~  fflc lirrnki\ rest 10 determine 271 con~pliruice, there is no reason tc! 
:*6 ,&fZ fet! tttc F<*f+ rcd?%t%>~l~cflc!,~ti&~13 i.,fT lilt2 p l ~ , ~ l . ~ ~ ~ i o  

, t ~ p c ~  th,ia rht. Cl;rt).AP sho~ll~i becon~e effective inlmediately and notch 
%a iil: +EcC{7T"Pi. t ~ t  i;hc i;icrbrg~~~ i3S(;-'*. pw-27 t - (irilnt in~pitnieritation requise~iients placed on 
Sir~i;h, tua:r 113 - v,E~;"; t i +  ~li~;~rtir;rge r a p ~ 1  ~ C Z  tlt~pinerit of competition encourage the 

: L C  b st c:."i,i f ,tr ' ?a .%,i7 it:r*:f n Ifi. citrrig C'. i r ;~i t l ! ; ;!  R!:Twt{:li l'ci[inion>. EX. Qiv t 's~ ' j46  31 p. 46. 
.'i . " ,,. :$- - * . t,  4. + !I ,,!, a tr+F .P. : b r s~ :6 ,  p i 2 .  f:~. 3;. ijiint:. :j'f',Q.':'T' (JP..IF Comments. pp. 37-38. 
! C  _ :I:.. t.f::i::rj.$;?!::. $, i i i . j~LP $ . ; l r : i ~ t t f  J!OC!P<?.~C-= this qnrlr- rrantfnl-rl at p. 7.3. 
,- , ' 

r f i  ;::$ i ,ff '2+i3 $i.:rc$. p 35 i c*t?:~&,r.r{$ in ;17.zr!. 
;- '. %I-,. -s-.'...a;" : * - - -  ;tt::\q;~:~. f ' t i~m;ih, ;zni ,~ .  l~>ct~<t;:r\z ;tnd >.1ichi~;111. 

,.!*< .. , . . <, L*., i-i!.,siaT, rigyxa~P.;.PH<~~f, pp I?.fcg. 
" .;,-$& "r'rf!.,\i' " . ..' 

i ., ,.*s,;. ?, P. ' 3 ,  



PI'Q~ l i l on  of nond~\cr~min;~tor! ;tccc\\. E/T ;iIw ~.(rl~teriCj\ I ~ L I C  "[t l t ~ l ~ ~ i ~ " r t i i l i i "  

i m ~ ~ i c ~ ~ i i o ~  it oulcl pro1 ide mucti 1it2ecfeci infi,mintinrr ;th<-tttl I I ~ C  I-,)!>%$' -4 ~ : f w ~ , i t r ~ - r i  

nnri ~mpnct." In  the ;rh\cncr of putting the OP.4P 1nw in~ri.ic.rli,~t~; t.1 i t a i i .  i - - I  prtagk-,t.. 
tllnr "la]t a bare rn in~~nun~ .  the Cnm~nii\ion ~houltl rcqzlirc. Q\~-e!ir p i ~ t s i  i t k  rr~;lntkalc. 
c;t2tc-\pccific reporti detailing perfonn:lnce rnc;t~uremcl-i rc'htlll\ i ~ t t i f  pltfiter*l~* h i  

.< L. IJufc15t \r~c?ttlJ ha\ e illaclr i f '  the QP,4P had been in effkcr sirlic fZt:ht"u;ra:* 3 x 1  t . . 

Discussion, The QPAP dei clopcd ovcr a pcriiii? i \ i  nii irrr8r~ fhr*otr$:.rk 
~onlplc .~  ncglstiation\ among the variouh pnr-ricipanr~. f<;~ch p:lrrt crpc;;crt:,F t f t i c t t i  ,t W E  * > r  
C O ~ I I I I ~ O ~  as\~llllptions as thwe nego~iarions \\-ere pmgrcxkt~y. :~tccc~nlrt~.+: rl;r rile 
h4~1ltisinre Facilitatol-'\ re\.ie\v of the record of t11c)st' ~~~gt~ti;~:iern*w, -'tl,ttc.t'-, i b i i j q t l t ~ t  t:: 

thc ini~iizciraic cffectl~ ene\\ of the QPAP cannot bc in~plicii iiirttti ,irr , ~ ~ - t t i % t ~  rE i1.87 I ~ R L " ~ ;  -' 
The F;rcilrtato~- then \iJelll C)II 10 nore: "The verj rc~~sotx citcci [I! tlllt' t:C"'' rll -l i!+jtirr~ $4 ihi: 

;tJoptioil of a P.4P i:, (he ilcred for assurnlice that local t . u i - l ~ : ~ n ~ c  ~ ~ \ l r t ~ b , r ~ t \  ii t i !  icgl';r,rrr\ t*yctr  

q l r r 3 r .  Qtvest ma) r-ccei \.e th? po\\.er to pro\ icle in-racgii>n ir~tcrl .-l'f',4 ice,, . 
(Tlit.1.ef;~re.l ii  should become effrcti\-e \vlicn the QPAP prc,pr\-,us. ; I~>~C'FIE  ..pcc;c~! 
o i r c~~~ i~s t :~noc~ .  . . . Tlx risk of short-term httcksliclins is 1nitt2~rrcil b? the LQ1<:1 ttrenf ~'rlai rctxt 
infc~rniaiion can :tnd presumably will be pro\ ided ro the FCX', shirriitf t t  t ~ c  retct ,rlst; " '  

Although Qwest should not be espectcci ttr fact' 51n;rl1~'z;~l ~ * \ $ ? t ~ c t t r i ~  *!I~I t t ly 

thc pa-iod of time prior to ;~ppro\ a1 of its Section 27 1 appliu;\ticilit, i f  ' i t ( t t t ! i i  iw ,i~tc:iptiri ro: 
t hc cc?ml7iiic\ion and the parties to have infornixion as to (.& e.it'i j % c r ~ t ~ r t z i , ~ ~ t ~ ~ ~ ~  ibprfii!'.t 

file PIDs i n  adlpance of Qwest's entry init) thc intrrl.i.2T.F+ rlrarhcn Ti~~:rcf t~;~,  t t tv  tJf*,&f3 
shoulcl rctcji~ire Qwest to pro\-ide monthly QPAP rrpnm a t  i f  rhe i,)Ti)~1t3 twt,E Ee*..;-~t~tc 

ei*fettcti~,.e as of the first d a ~ f  of the qiianer b e r l n r ~ i ~ ~ g  i~Ett:r tflc i ' i \ t j ~ i ~ ~ j ~ l t '  t t l : ~  ~ep-tf. t r , 

July 1,1002. 

'"Memory" at Initial Effective IISufc. i l t  tai+ ctirrcnr h~r~[i,. bkprttl : : C L * ~ ~ I $  $1: 

Scctior~ 77 1 authority, Qwest's QPAP Zoe\ ~ n t o  effcct u ~ r t i  b . s - t~; l~ l  %f;ttC.'' f'trx ~ b ~ 4 b ~ q v k z ~ +  
if Q\v:ext \ve14e to receive autho~ity effect i1.e J:uluar.~ i , 2tXl.3. <trl~f d,)'f':\P I ~ ~ * ~ I I T ~ _ *  it:~t)~:tfcti 

that Qwest missed cerlain PIDs i n  November. ?(X)Z. Ilt'i'~'~~~l~=r, 2tX13 ,irrtI f rrnir*tq, 2f~I.t .  
hut met !he PTD standards i n  Februal-y and h~f;~t.cti. 7(M3, (.)ae\t trtttil  rrof Ec i l c c : ! ~  t t+r 
tma~e fililed to meel the PID standard fo r  tl~ret. concecuriic n~~titfzt\; t , r r l >  ~ ! Z R '  li~iqtlik ' ~ t  cstifl! 

be charged against Qtisest. 

Both Worldcorn and AT&T coritc.ni1 ittat t i t i 4  i r r iprc~~~ci)  t r i i  ~ t ! i  ,sw l*ltr c x t  
" I  t e  :~\-aicl 111ceting its oblipations and allou-s i t  to igntrrt. Ijnot. pa.st pcrlclrm~~rit~~~ 4&++~-?! 

a s h  the Cornmihsion to reject this argunlent. contendi~lg that C1,TiCk ?I,\\ t: rt:~ilc;lt:c%, fc:u 

ilcjicienl perforni:~nce t h r o u ~ h  the Section 35 1 tincl 752 pn~iisions ;irlcl t.)i,tt rR;.:r. t ~ l w :  r~ 
uuthicle the ,;cope of tile public interest  provision^ nf  this dc)cl.,rtt. '" 

-. -- -*---- - 
: i 2  fi/7 QPAP Rnef', pp. 17-  I S .  20. cirlng 111 r.r. ~ ' ( . I - / ~ I I / I ~ I / ~ ~ . I .  Ifr!z\;uri-l r r t r -  /f , /r,c;r;, l l*;iti*, ,  ; J ,.rrc 

/ J I ~ O / ~ P O I I I / C ( * / I ( J I I ,  ~ , ! I I / Y I ~ I ~ I ~ ~ ~ ; ,  ( I I I ( /  f t ~ x 1 1 ~ .  G C O I ~ ~  PSC 01-&T. i>t~~l,rl % G V  "'kt22 1; -11 1, :: . t S d t l  : Q t f ) i  
. I :  

h ~ l l ~ t ~ ~ 1 ~ 1 t c  ()~':~I' R~[lOfl, p. 75 .  ( P I J I / ) / I L I T I \  i i ~ : ~ p / t ~ d t  
" '  ~r l t lCom QPAI' Bncf. p. 10. XThiT QPM' BrlsS. p 74 

f.\vr.,t (]I'XP f31-tcl. p h 1 



Riscussinl~. Thc 3lultistrttr Facilitator concluded tha~. 

"jhjn~ rng ci~ttded thrtt the QPAP .;hould he limited to 
~~-'r;!nrlrtnce pus;[-dating Section 27 1 3ppro\'a1 :11icl that other 
rcrt~cdtes :ippI~ hrfcre thnr tinle.. .it would he inappropriate 
i t ,  <tan tile (2P.V paymeni structure in 'micl-stri:a~ii." 
(3ti1er\~iw tile effecr bvould be to mix remedies 
tr:;rp~.opri;ltely. given that CLECs retain for the liistoricr~l 
pcriocf in clijciltinn srhntever ~.cmedies are applicable under 
thcii. c~j\ti l lg in~erccl~~nrctinn aXree~iients.'."i 

tVe agree with Qt\.esr"s argument and the Facilitator'\ analysis atid, .. . rtcbtx~tx~~gl\r, \ttlcY dtrcli~te to require "memoly. 1.r.. the utilization of pre-Section 27 1 
*fpprw;ti ~x?rS;7nn;ft:w~ in the calwlarion of Qwest's pmt-Section 77 1 QPAP liabilities. 

6.i't.rrlrlCon; cnnrcr~cls that thc Coinmission should issue an  order 11inl;irr~ 
iitr pl,t:% snd rcmtxiich ;r.i ,~iltthfr to CLEC.; without ha\-ins to incorporate the QPAP intu 
fhsrr 1rttcrt'i~rlnc'ctlc1t7 i l ~~ t ? i l f l lC tT lS  hccrtuce the QPAP arbitration reclui~~ements ha\  e 
' ' r r a c ~ ~ ~ : ~ ~  ~ t i f ~ : J f t ~ r > ! ~ \ ' '  ;itlcf there i\ "substantial e\.idencc of Qwest' s fitilure lo properly 
gbc+t ~ 3 t ~  ucht.,Jci:tlc ;.cr\ ice\ rt-en t i lous~h interconnection asreements recluire Qweat to 
prr i\irtc !f~n.e ~~.l~nli.~:rie ~ r t  ice\."'"' 

Xlissusitri>. The QPAP's remedies were developed as par? of o\ierall 
t ! ' i~; :~\ t ie~Ztr~i?~ i ~ d i l i t x g  'iir our rccommcnciatiorls on how post-entry performance by Qwest 
~ a ~ l i ; k r i  6w i~+~,urccI, M'c reject ~~'orldCorn's proposal because i t  unclennines and ~ ~ ~ l t ) : t l i i ~ l ~ ' t ' ~  

I ~ Z + ~ P  kF!k~*~ri t~ )  jliit~illg irnIy one aspect of the plan in place. 

E. Forin of Pay rrle~at to CEECs 

As c u t ~ c n z i )  ~vrirtm. the QPAP calls for- Qwost to issue service creciits to 
C'I,k,C I -1% sdtu ft-lrrrl of' pi\tmrni lor ihilur-e to meet Tier 1 benchmarks. WorldConr ; i s s ~ ~ ? s  
f k ~ ~ t 5  iJxrc*t %h~tit i !  ~ c n d  ;i nicrntkly clrcck ~tccompnnied by an invoice explaining the 
p j  ~F'j{'n! .t':ilclil3$irl;l :ultf I ~ I C  I I ~ ~ S S C ~  metrics orr which i t  is b:lsed because it LVOLIICI " en~~ l rc  
4, cr;,:tar ;r,:itrtivrrt ; r i ~ c $  i- c;t%ier for the CLECs to administer ;ind track." Such a .;jr.;tem 
r;i?:rr!r! rt4~,~tit~e fhc rtxit) j~iyn~elit >!stems. because Tier 2 palmenta to st;ties are in cnbh: 
tjlrfrt: i+. :it.* rc:ist~fx fc~r CJi\ci;t tn dcsign anti i~uple~nent two different payment sy!;trmbt. 
% ~ * _ ~ ~ p i ~ K " ~ r r t  Fartlji'r X ~ I C = :  "Price rccluction\ and bill credits 31-e rllso an inndrclumtt. Incam 

. . : I -  
i c ~  ,i.:.-i: CIS ;t d~'rui-reltt to poor pt'rfi,~-liiancc. 

' 4,1itjrr~r.+rr. [?I' if; Rcpnii. yr "h 
%*&,if <!Gi : , j f '  %lY f$tlt-I. pp 1 - . - I  Y 

''+$t~$lLfi -V*I;I  i)l*2%fr & $ I C ~ .  [I 7- 



Q\\est respc~nds h! stating t11:rt i t \  i ~ ? ~ t l ~ ( r l I  ir r;'crflciitr:-itt t~ ii11 p,r*i ~ E ~ ~ L ~ L Q  

;tiid inclusti-y cus tnmi  and "imores L thc fact rllat t~~~\int*.,\:% tli~;l;.r 1l,$imr"5)1\ z1-?::'.t fin,brr<fai 

accounting syxte111 that uiilizes accountit-r? rlcl4r\ ;ind cribcht%. I 1 l a > t  . . 3 i b t  - *  tg:i c.2 ,lj;,~t ti.xic7 

thilt, i t  "prcpur-ecl :I .sample bill for-innr. u.11ich \v;n ptcv. iclct.! t ~ u  p,tzkri-rji.~tr:~~ i~ tSrc n t i~E i r+ t~ f~~  

Discussion. Thc Multisrate f:lcilit;\tor f t ~ i ~ t ~ ~ l  l i ~ t ~ t ' h f . C - t ~ r ~ ~ + ~  *grutb e ~ - ~ t f t c : g ~ f . >  

un~~clxuasive, co~l~~i>entin: "it \!-ould bc in:kppropriiitc It1 iScilttiiic Que-d tlis orakrr jt,r)it.wn!h 

to CLECs i n  crtsex where CLECS were not current in pal ir:g QCY tr.tt f i I T  f f ~ ~  z . b ~ ~ c '  Krrrcf* ,*F 

scr\*icrx.'' The Multistate Facilitator found 111s crt.dit ~jrrtvisittri ,\ppr~rp: i.rtt dn$f .rpyi:lt r:& 

tlie s;ln~ple, which Qwesr had provided as on esllihil."' lye ;ipris :ippn:i: i l i i v  r t s ; i ?  

of p;iynent set forth in the QYAP. We fut-thcr- require Qv. eilit tc,) irl;h\lc, ,ia5 j.,t;t I$!' t i \  

application, the sample credit infoi-r~lation form th:~t il fjlecl ir; l1h.c. ?ititB:t'.t4tir* p~Lkc;~ctet~c 
3s Exllihi t S-9-QIVE-CTI-4. 

Staiirdard 5:  MFhether there are Reasonable Ass-uri~rzc~r $bat rflv Kcpt~sfud iSi;;r%g arw 
Acckkrat~ 

In order- IO i13~ur-c tile ;1~1dit1.?t-'s i~~ifepe~~Lii'nit', i f * ? a i  ikf! t k * . ~ ~ :  i -  $;i,pi 

fJ\vest s110uld 1101 he per-mil~ed to >elect the ; lucjlk~r* F t t i i I t ~ i t i i i ~ ~ t * .  k Z i i b d t 4 ~ ' ~ i n i  ; b 5 t k b 3 2  c-'i 
that tile Co~~irnifrsic)~~ \hould have fhc nbilit? tn initiate ai; ,itidit if 51 :1~'(:31+ t h , g t  t$rlr:%: 1:. 

not con~plying with the QPAP. and CLECe shoulct 11;r.i.c O p t -  11: li58. t i c .  - ' l r :~ i~r- , t ; i t ! i t . * , "  

\%it11 the Con-imission determining how the c c s ~ t h  fkr ihr.rw ujirw-;!trcj;i(+ -.it?%r;Li bc Ix,l*t:t: 

The Comnlissiorl should determine w11en such t~uctit., uhi3itlci kt: itl,tirti,if,et9.. 

.4T&T objects to the QPAP mini-airrlit prci~ ~"'"tl kCf.ri~ h hn:~i$c f,*tJ b ' 
initiated audits to tulo i i~~di t s  per CLEC per year in the erxrirc. tJrvt.4 :r.:,.r<3xr ,nJ rairri~cr 
lirnits the subject to no more than two perfurnrancc: mc:r*utSc~ yscr ;ftl~k~l. ~ ~ I z I c B ~  t i  A l' 
asserts "appears to be limited t o  st most four PTII olr:1,urctx fca umt- Liri:ic ps'r t ~ x ~ , ~ r t ~ t ' f ~ t ~  +,irv,' 

--'I repion per year."'- AT&T also fincis fatlit ~ v i t h  QfAP lar~;:ua$c t1t;lt .ijliYar-~ E C I  Liitcf 
only Qwest the option of requesting an audit slid doc.\ not if~ilic,ttc i x  Iwtlxv: Q't  f r. &ra 

i!x 
Q\r8esl QP.4P Rricf. p. 26. 

: , ! < A  
hl\rit~stnte QPXP Report. pp. 76-77. 

"' kVurldCorn QPAP Br-,sf. pp. 4 1-42. 
: '1 i 

-' This :~ssertion is nor siipported b> rile record The rr;u\scrlpl t t f  Frpi~i&i*: :A .'is : 7.t.. i: Errt: c" ! t i 6  

pnpr 54g, 31 11nc 3. ~.cnd\ a:. folio\\\. 
()ire<,[ Witness h,lici~;iel \V~lli;ims: "Thr!'rt. mrnl clnij 11) th:. \Ct lr<  th,ii it), r. C I , ~  .$ >'',fnpr t ~ - -  :- b$:.j.r r -<  

311 rnc;rt,urt'menl$ I>ut r:itlier n111i rcspcct 10 c;icll nlt.:~,rJtcn,cnt; t i i tmi .kr, F>+:~cFI:~,:?' , L  &ti?;..{ s ~ ~ , ; a t  ~ $ 7  ALb 
CTlIIIC fllC~i~ll1~11?~'11~." 

Af.! 4rl<w: It 's on 3udi1 of the rnure mcicsurt.n?cnt. .-\n ;iucitr i r t  t l w  chi:aalc Il~:s-irrt~i;l~f:F .!+ it:: . ; . L I E + . , .  

ac-rit\\ ~Lhc rcynn''" 
hfr,  'l\'~liinnxs. "Acrcrks the rc'glcln funda~neni:lll?. 1 su f~phw ri~ert. 1nr$1..t hr. s~fnrc ri:a.rir,c :r, , t t t ~ ~ :  g%,%<ft;l%:~i 

-,jr~ta\~t,n t l m  nai$it only :tppl> [(-I cornt. starc. R ~ i r  nr rhlr point 1 ~1~711 '1  wii5 i t  h ~ t  !kte$[ t- i r : lF i i  (1s: 



%v.*.r.i);lid 1%:: i:;cEuJc.~i xtirf i ir .~  it. Finally, ATcYrT assert\ that  CLECs 1-im.r diffrling busines\ 
g4arf.: .trtd, Llsn%ciirrcnt!~ fhrj may need mini-audits in o\ erlapping periods. Qwesr's 
i.t+u.rgs n~tgtjr ~rcciude CLECh t'r-on1 obtr-lining [hem. AT&T contend4 t h : ~  these 

- - 7  

fT$%t g j i i ~ r l ~  .iiy i i i i t  re\triccive. '-- 

Qrtres: stiIte5 that: i r h  ;tiidit pmpos:ll is a modification of the Tesah Plan 
ijt-;~'ly~r;tcit~g c!~;tn$e\ prnpcrsed i n  the Mirltistate proceedings' Liberty Monitorin,o 
R L ~ ~ x ~ z ,  f'fxx~h retlt i ir~\  :f "ribk-based test progam." Under that progs;1m, audits are 
rri$gcrt'd 4% rrkr3\t~remttnls that chnilge from substarltially manual to substantinll!~ 
m.~'ch:t~3tt'tl, her-< the I,itlcrty iCIonitn~i~ig Reports substantiate that certain material 
nisa5r;eremettr.. kn+\t. n hieh clesrer; of risk. Qtvesr n i w  clainis that consistency and 
cffi,tc~z: arc a\k\rrtttf if' Qaest chooses the :luditor from a limited and preacribecl group of' 
r~;rric>?+;tt i i ~ i f a  .sf..-ilprritcd in ILEC/OSS resting and riitditing. ATtStT's annual auditing 
g w ? j t c ~ ; k t ,  Qi*:eir cnt~ryl;tins, ti~ouicl s.nste I P S ~ I U ~ C E ~ S  b!' iniposills auditing rcquircmciita (111 

anr*f%t:ii'++ tt r[h ~ I L S  !li?~i31) of vulnerahili~. If i~ne-ipected problems arise, they can bc 
~+:~its~ve.cif in s C"f,Etf'-iniGarccl a~tdit. '~' 

QU \I<! ;t!w c1;t';~w. tha! .AT&Tqs ar~ument for alIo\ving overlapping ;~tclits 
r .  ."rs~~ra~s.~t~ic~11'+ .tnJ tijar "tilt! on!) Ie~itimate reason for an audit ~vuuld be to assure rht. 
S,C r~~,ii-r r.i thc. t,f,t:n i~t' itll t ' \ i>tin_~ n~e;tsi~rer~~ent." The l imi~a t io~~  provisions me for t l ~ c  
p;a~5t-p2*s' nP tickcrring C'LECq from "~arning the CLEC-a~~dit pro~~ision by bnilni ng a 
rrqaic-~t ior .$rrnttic;r CL-EC'-:itidit ~ Q I  cme !ear ~tfter a CLEC has requested a frivolo~ls 
uucirt,*- f$rnnliF), Q\ i t . k r  thar thc Jf~rlitatiun pro\,isions are reasonable and allow 
S ' *  :72 L,EC';S trr icrtadisct rrurtli.risu\ rtrrdits.. 

Xbir;calssion. The Mulristnte QPAP Report discussed the role of the audit 
$qi ;~:m~~'r ' r  lilt I~Y:FIII, c1xlcl:tring th;rr I ~ L '  point of the process Lvas ro sufficiently ahsure "tlrat a 
t a k y h  je4ih'I t ? f  ~iut~tlidtincc <;ill bc ptacrd in the perfomlance results that Qwrst 
me,ssrttc$.-, ,A * t ' r l t t ~ < f  ri;xt;l au~f i t i~ tg  and restins program should consist of an integrutccl 
ame# i : ) ~ ~ t ~ " e i ~ ~ r n t ~ ~ r ?  tt'i irf tool*>: it. tvt~uIcJ he ~iifficult to craft an effective yet non-  
itrr$*br~;rri: c .~pfl)i~'r;~::t; h j  cctt~b-fling together individual elements fsom the ra-iultiple 
;*.ri-rgaiz.c.th wt' h d t r  itertl." N C ' V S I Z ~ ~ ~ ~ S S ,  the Facilitator hi111d the audit program that 
~ J * G ~ : . % $ I  tl'syin;tXfy pttl f~ftsit~J KO be in~tdey~ia~e: ^'Jbre begin by concludine that the 
i 'J f r3hfs  . f , s r 3 .  rc) creak ;xi1 offctlti~e and eftlc~er~t overall program.. ..lt ~itffers from cci-tiiin 

2 . p  ,!fit1 t t  pn~i;clc\ Q x e i t  3 Jr'srcc' of coritrol over the program that is not fitllg 
;$hrr*.rc;til; ti x k f  i h ~ "  rt~t 'd for ~.c.rr;~plrte independence of the data auditing and resting 
-*3vw ,,$TkbT>,! - -  " f 



Pro\ ~ d e  for a transparenr Q ~ c \ t  procc\\ for ih , t f~g~i~g t f ~  

P D  mcawrement-takins \>)\terns, prot'e\.sci. itnrtl~i~cf% ,tntl; 

activitier\ and allo\\t others to clrltlleti~c \ue.i~ chrtnpc\: ,irlJ 
Adopt a "pro~ranimatic approach" 143 pro\ ide f;jr both pic- 
pI:~nned and as-~ieeded te<,ting of mnrcriiil Itsptxn ,,! Q v ; t ~ \ t ' ~  

niensurement regimen. 

The Facilitator further proposed thar this pmgram \vould reCngnrrti a I%.,: r ) !  pi8incrnyali.s. 
includins t I ) the nced to pass Section 37 I FCC r~~~is te r .  ( 2  \ nwurt'ci cr~ntrrti-li~tt,: :scur,ii? 
ill \I llalesale result nreilsurenlent. (-3 t assured crsn.\istenc> anti cr3nrirlt:i!> of rtrc .t:ltsc 

tTtementx of the nieasusernent repimet-i, ( 4 )  the need for more i:utt.r~%~tc F'CL i r l ~ x  \r 541 the I ? i &  

tern1 ta :tssur-e that hi$ risk areas are exalnined, 15 j [he ahilit) cd'CJiii=.t ~ L I  krtlpr:"" &ti 

ni.cur:lcy and efficiency of measure~i~ent processes without s;ri:rificiry ;Ic-(l;r,rc>, .iid rt- 
Ih r  ncetl to pro~idc  Qwest w i ~ h  initial discsction. hut \u\?jt.ct to stlftictwrtt t !%tFait!) rti  . . * .  
;itlois challenge\ to the propriety ol'nny chan_ee\ Qwest uoulrf ri~;ii,c, -' I he t:ucil~aat,~r ".- 
then ibllows with a description of the operation of tlic proposed :tudir prltj:r;trrl ' 

As ~loted above, in its QPAP Brief. (?\vest h:t~ cotunlittc~f to !trlhc\\ [ilC 

pl;ln set forth in  the Multistnte QPAF Report. We find thc bfilfti\;tiite .':~~ifltiifr,r'x 
approach to be a satisfactory means of auditins QPAP perfonl-i:rn~e. U~:i.r.t.vcc., ILP ,tr-2' 

constrained h y  law frorli adopting the plan i n  iir; entirety. 'Lqth re\pi"ct t t '  the ;rttriit 
f'unclins process, the Facilitator recommended that "[p]uyn~ent rtl' ;lullit ~ ~ ~ i S ~ ~ i i ~ l ~  ~-t i - \$\ .  

constilutes n sound use ofTier 2 payments. Qivest should fund irs ~ztlu;it~zc thi: n,.it < t 1 .  

tbc firs1 two-year cycle, with alliounts to be refunded fro111 Tier 2 p:~)rttt.lrt:, a\ tlw) 
i ~ ~ ~ u i ~ ~ t ~ l a t ~ . " " ~  As noted earlier in  t i is  Workshop 4. Rtrr 2 Repwi, .ill Tkcr 2 iu> n :v r , l y  

i \~ust bc cleposited into i\ stare-designated funcl. Lye trhereforc rt!clutrC (,).u.tk\t r i t  ,:bi;rrl% tfrc 
c r ~  ot' the first two-year cjlcle as the entire funding rnech:tnism. 

In order to obtain our affirmative recomrncnd;~tic~i~, the hlt~lrisr:rrt. f,)F":t,Ib 
Kcport audit language should be i~icluded in the QPAP exceltt thrir. witlrr rcapei:t t t i  :ti:e!ii 

li~nding, tlie QPAP should provide as follotvs: 

a 4  "Qwest shall fund the costs of the first two-year cyelc, 

W. PUC Access to CLEC Raw Datlt 

In Section 14.2 of the QPAP, Qwest states that it wilf pst~i~iclc t l ~ r  

C'n~n~nission with a n~ontlily report of aggregate CLEC pel-forn~ancc: re\t~llh pirrstiaar r t t  

thc QPAP by the last day of the month folloiving the month fix- tvhiclr tire pcrforatiiiil(:a. 
rilsults arc being reported. That section further states, in prtrr: 

i :s 

,'ti' . 1). 80. 
41- Id, pp 81)-87. 
. I h  Id.. p. S?. 



"lndi\  iducli CLEC reports of participating CLECs will also 
ke a\-rcilalrle tc~ the Con~~nission upon request. Upon the 
Comnmlssion's recluest. data files of participnting CLEC r;l\\. 
data, us an!. subset &el-<of, \vill be transmitted, \vithout 
chtlrgr, to the Co1i1rnissit-m." 

,-'ITL~T a p e s  thar the portion of the section relatin? to the pro\eision of 
CI,ECT rerw ~Inti*, stlorrfd be .;tricken. It is concerned that there are no provisions for the 
canfidentialit of that d;it3 cluring or after the transfer. Furthermore. ATc!T contencis that 
rtlck :t prrrvisinn ii unlxecessrq because the Commission can get the information di~.cctl> 

" .,- 
frurtx rhe C7f.EC'. ''- Q~vt'si C L I I I I ~ I ~ ~ S  t11;it. "bec:tuse Qwest's cornplinnce with the QP.41' 
~ ~ . j i l ;  he nt iswc. it I I I U S ~  he ;ilJowed to pro\ride the infornisrion directl\~ without the 
crjncern cl daia nitcmtion ;,nil CLEC refusals to grant 

1,fiscussinn. The Con;mission has a 1egitim:iee public need for gatherins 
cnnfiiienilal i~~ftlnnation. On rare occasions, si!ch as ill this docket. CLEC raw clnt;i II;I:; 
~ X C D  s~tpplietl ta the Commission from Qwest. Mutually agreed-upon procedures for 
nbr:tininp arid hilubliug such infom~ation are already i n  place. We therefore reject 
~%Tff'T'h nrgumealt. Furthennore. we do not expect future needs by the Conmnissinn f c ~  
lil~EC-~upplicrl CLEC ran- data to be frequent. Recognizins that [ h e x  sequests will bc 
cr~mnrdinary, irt orcfer to specifically address CLEC confidentiality concerns, the QP,-PV 
&i:>tlld Be rnodif?ecl hy cieletirlg a11 of the current languaze i n  Section 11.2 after !he 
scnienct. endir~g '"...five business day grace period" and inserting the following: 

"SaIclt upon the spec-ific order of the Conlrnission, data 
files of participaririg CLEC raw data. or any subset thereof. 
tvifl be rmnsrnitred. without charge, to the Conm~ission in a 
rnutrrrilly acceptable fonnat. protocol, and transtnission 
form. provided that Q~vest shall first initiate any procedures 
necessary to protect the confidentiality and to pre\.ent the 
p~tbiir releuso of the infornmatio~i pending any  applicable 
C'c.rn~mibsion procedures. Q\vest shall pro\lidt. such notice 
3s &~e Cor~~naission directs to the CLEC invol\ied. By 
;tuceptin~ this PAP. CLEC consents to Qwest providing 
CtEC'l report and raw data to the Commission." 

C.. Pro%-iding CEECs Their Raw Data 

C'l-EGs require ncccss to their raw dutu in order to be able to niensurc 
( ? \ ~ , c + f ~  per Fc;;trr~i:rnct. on CLEC-\pecifir PLns and determine the poyn~ent due. Ho\vttvcr, 
tJt%%c%,: d:d IIX pis?p>r>cr :I due dnir for the provision of such information. AT&T suggeiit\ 
t t r r~ r  CJi4 U C . ~  bc rcqcfirtfd to provide tile dxta within two \seeks of a secluest and 
rec"csmmcndi that 5ectiilirr 1-1, t be n~odified as described on page 17 uf its QPAP 



e k x i i ~ i ~ ~ ~ c ~ ~ ~ % +  In :id~l~iion ro bpecifying  he t\izo wee!: time pel-iocf. A'rGT proposes i t 3  aticl 
lilt' i r > l i ; r \ +  11ig relttcl.ict' 10 the end of tho ,ecrian: "A failure by Qiwst t o  pro\ ide rhc tlata 
t ~ f ~ = ,  n ~ r h i i l  i ~ i  ( 1  tvee!..:, of the CLEC I-cyuc\t \\*ill be tr-eated a \  a lase r.dport rlr~cier Sectirlrl 
1-8  I."' 

(.$vest claims thar i t  is unreason:ible to set ;111 arbitrary dct~dline anel ttl:lt 

",4'i'q2.'T I1 , r j  ~r.cl\-idcd nu evider~ce thar Qwest's proposil to pro\.icle c1at:t \vitliin :r 
znaitu:tll> :icccy>!ablc timefr~ume is unreasonable. Moreover. ATR'T has Sailed to idenriih 

7 ,  

; r ~ t ~  tl:ftSni th;li :I CLEC could incur.. .".'.'I 

Discussion. 'The Multist:i~e Fncili tator cvas succinct: 

"(,btvei.t should be obli~ated to provicle the data as so011 ;IS it 
fe:~sibly can. More specific cicadline language woulcl not 
req~nnd ro the need for flexibilit! given the size or nature 
of the requests that Qwest may face. Nothing in Lhe QPAP 
li~uits  those requests sufficiently ta justify firm responsc 
clc:~dlii~es."~'~ 

%'tl agree. ATGiT's proposal is rejected. 

11. Peianlties for Failure k 0  Provide Data on a I'iniely Basis 

Section 14.3 of the QPAP protrides, in eshrnce. that u Ilcncvt'r- Qt\-cst is 
r;rrtj? in Iifing thc ~nnntiily pcrfomlance reports, Qwest csill ~nakt: it Tier 2 g;crllcnr t i )  t l ~ t .  
k , f : i l r x  ot 5,500 I'or each business day after the day nrhich pe~l'orinance recportx iW due :tt'tc'r 
,i i lsc hu~,int;trh day grace period. The amount represents the total p;lylnenr for s?~issir.l$ 
;In) rlc:~cllinc. 1101 the amount due per report. Furthemlore, thc section psc'vicltnstth;it 
Qticst 111;1y request :L waiver from the Commission. 

'LYorldCori~ believes the penalty is itlsufficieiit and propc)sc\ thitt t l ~c  QPAP 
ixlcladc Tier 17 penalties a h  Solla\vs: 

a $5.000 per day for every day past thc  clue date for 
delivery of reports and clata. 

0 If reports are incon~plete, or i f  prc\,inus15 repol-let! 
data are revised, $1,000 per day for eaclr &iy pn4t . . . 

, I '  

the due clate of for delisery of the orisinid I-epot-rx. 

WorldCo~~i i l 1~0  j)roposes that the QPAP include Ticr I pci~sltitts to  thc 
,rj'lcclccf C'L.EC as follows: 



D If the CLEC cannot access its detailed d3t3 
underlying Qwest's performance reports due to 
I'ailures uncles Qwest's control. S 1,000 per cla! or 
portion thereof. uirtil such data is rnlicie n\$ailahle. 

B Aucnied interest for e\-ery day beyond the date that 
Qnlest is clue to remit a consequence pa:irment. Such 
payment to be o\.er and abo\ 2 any other remedie\ 
associated with interest to affected caners  tlncl/or 
the state 

XT&T .coices concerns similar to those of WorldCom'a tincl note> rhat thc 
Texas Plan calls for higher penalties than Q ~ ~ e s t  proposes. A'T'SIT thzrcfore ask\ t1i:tt 
Section If .3 he charmpxl so that the Tier 3. $500 per p;iynent i \  on 3 per-rcp~rt h : ~ \ i k ; ,  

; 35 170th for CLEC-specific and aggregate reports. 

Qwest contends that the QPAP pro~.ide\ adequate incenri~e. norills t l u t  u 
10-dit? del,~! zcrus:; the fou~reeri states would result i n  n S707C100 penalt!. Qwest 
contencl> thrtt !he Texas Plan is unreasonable when applied to Qwest's circurn?;t;~necs. 
rtating tl~nr uncfcr ATcYrT+s proposal. that same delay would caux  tl 54.2 rnillio~l dollar 
paynlenr for j u ~ t  nile month's reports. Qwes: further claims that, contrary m 'Il'orldCc~lru'~ 
repfc'ser.ii;ttion~. parts of i:s proposal were not included in the Tesa\ Plan. Firlallj. Qwt'st 
contcrrclt\ thzt rhe payment levels carinot be justified based upon an:. allegecl harnl tn 

% < 

CLEC\. ' "' 

Discussion. Ttme Multistate Facilitator exiumined rht: Tesas Plan in liglll of' 
.-I?'&r"k and IYorldConm's suggestions and first noted that the Texas Plan did not irnposc 
-Tier i fiquidatzcI damope pajments to CLECs as WorldCom recommends, The 'Tt.sas 
1"hn pixalties for incompIete or late reports \vas one-fifth the amount for failure to subn~it 
arsy reptin :kt till: since smissions di~ninish r i  report's value, the Filci1it:itor rensonccf, thc 
"f'exai T'Inrl paymcnts urere reasonable. Payments for inaccurate repons \vt.rz not 
reaxnnahlt., however. as they \vciuid discourage correcrions and no picianct. had t7et.n 

pril3r is!& ;is ELI what constituted a cor~ipcnsable error. The issue of report riccuracy ia  
7 . -  . . 

'tct.rkr'be:iI~ 'it-it11 in thc audit plan risk analysis fornmulation. The Facilitator \vu\ lcsx 
rntl~~e\itcrl wi th  Q~vcst's xsulmlents that  he 570,000 payment in the cited example 
:o~i\iin~rc-cf tl 3ul.ficicnr incentive to Qwest to file reports on time, especially uahrn 

L C l  1l:LLor ~t.rrnp;rrcil \-+ith the costs of developing the reports. Consequently, the? FI  ' I '  
p f ~ . ) p i w ~ i  s aiiding sctlle that would increase the penalty as the tardinesi of the report5 
t!:;x;i~zd. Such 3 chilngtl rt'ilS ,ipprc)priate, especiall!* since Qwrst alreitdy had n ontt- 
ttmk gr;!ctl period. The payment scaIe proposed was as follows: 

u Second-week reports: SO0 per day 

- -. ,--,.,.- -.----- --- -.---- --- 
I& hi. f.p 5-7-34. 
'" ;i'ffi7 OP:iP l3rli.I: r. I 2  and :\'TLT QP4P Cornmenis. pp. 40-4 I 

tyf:~c,r IJPr\P Hn::f. py; 22-25 . . 
hjuirrcsaic CI)T'*%I' Kcprvt. pp. SS-Sh 



Thirrl-weeh rep0n.s: S I .000 per da!; 
11' 

Q Suhstrclue~it-\~erk repolts: 53.000 per cia! 

U'c. l?ntl the Facilitator*\ anal~sis persua~ii e.  Furthcr, ihe ~rn~y;r-j\t.~i 
r ~ t t r c i i f ? c . ~ l ~ r ~ r ~  to tllc p;l>menl \cliedule :;tl-ihss a proper balance, c ' ; ~ c ( ~ u r ; ~ $ ~ ~ g  (&\c~.L.I '~  
I 1~4tho~lt hclng ~ ~ n d u l j  1i;irxli. It ih thcrel'ore adopted itl~d ~houlcf hr ~t~citrilrrri $17 

iltt: fJtl:\P it1 crrdcr 10 ohlain our affirmari\ e recorninendation. 

C)ther QPAP hllatters: Stipulation Prohibiting Rate Offsets 

ATck7' as\est\ that the QPAP should contain a uti~ri~l:ui~~n that Qwcht i s  flrrr, 

. ~ l l ~ ~ ~ r t . e ~  to I C C ' O Y ~ I  Tier I il11cI Tier 2 payment5 via increasir~p rarifiecl si  holc\sle nr ict,til 
:,:5, 

i-31~?'r. ~ I I C C  thcrs \ \ ' i l~ld be no incentive to comply if such reen\-ery \-\ere ptw\itPiC, 
:411 ~Yl-fi'l il Section 13.10 to ~~ieniorializr the ?,,tipular ion. 

Qiirst riott'\ tliat tlie FCC has rtlre:ldy clear1 st:itcd that e)\\e\t 1x3) n ~ j t  
istui,e wcti I . C ~ O \ * L ' ~ ~ ,  tlie proposed section is 1,1ierefore Llni1ecl:ssnr). Furrl~cr. QG ctlit 
: ~ L * L * ~ ! Y  !hilt '.tl1t3 SGXT is il contract between two companies for inierconnr.cti~~~\ anci 

..;.I j 
\ ~111 .71~ n \ . i I~  ZCSL ices. not a statement of raremaking polic). 

Ibiscussiort~. AT2kT.s proposed lan,oua?e is rejected. Ttlc FNC's po\irit,~~ 
r ~ n  tllisl tt1;itter has heen unambiguously stated i n  its earlier- discussions of. thc Srtztiirn 2' i 
~~~~a' r?.~,  ilr~d irs Qwest also notes. i t  is the role of this Con~niission. and not pat?ic\ i t r  & I  

;rlrrrr;rc!, t i1 dc..tcrmintl how 2nd to \vhat extent a subject carrier-s expense3 t n q  bc 
rrct-~\'~rctl irr  n l.arcinal;ing proceedi~??. 

f ) \ \<cs~ has  obtained our affirmative reconimendarion to rhe FCC f < ~ i .  it--. 
;tpl~lic:tlicin to enter illto the niarket for in-region interLATA services to tl're z!;tc~~t 

irriiicrrkxi : ~ h o ~ c .  It has yet to niwt the requirements for our aftil-rnati1.t. rec~rtnrnenil;iti~~~~ 
in ; r l i  tjrl.rcr respects. 

Rh?L%NG: PROCEDURES TO BE UTI[P,HZF:ZB. IN WORKSHOP 5 

Background. In our. 01-der 00-333. entered May 5. LI(N3C). Apperrdiu .A, X~L. 
6,c; rc>r.tl~ the ha4c procedures that wc intended to follow in the conduci of this 
poLcc'ding. Cln sevcrnl O C C ~ S ~ O I I S  during this long and coniples Section 27 1 r~p~rlicirtitlr~ 
f~~twc's$.  l i e  ;idopted chiinye:, and ~noditicatioii~ or oil~envise c111rified or t 'xpli i it~~~l {iiir 

j-+rtrccclurc*, In order t(> husb:ind the resources of the parties and the Cnnimixsiun ;tnd 
rrliucc r h ~  uniretr:ssary duplication of effort and argument. %'e isci~ed r u l i n ~ a  o t t  



~ I " O C ; ] C C ~ U I ~ ~  on .-Iii~ust 7. 200 1 .  October- 13. ZOO 1. and ah part or rhe U'oskshop 1 P;vt I 
Rriclrnn~i.ndatji~~~ Repurr on Febrna~-]; 5. 1002. 

In rhe origi~inl hh!, 5 ,  ZOO0 Order, IVorkshop 4 I736 becn dcsignntecl as the 
prrrtion csf the pst~ceedin: tci explor-e "Digital Subscriber- L~ne. Open tswcs on Operation 
Support systenis fQSS b testing results c~nd other Technical Issues" and If'orkshop 5 IV;I> 

for iflr purpose of "Resolution of issues \vhert. USWC has failcd to Ineel its husder~ i l l  thc 
pre\ i o u b  fo'our iaorkshops and ssamination of changed cir-cumstrunce\ on resol\-ecl issiics," 
S~xbseyrrent agrcenrents by the parties and related rulings b!, the ALJ m~ciifiecl this 
scheclutc \o that  IVorkshcrp 4 nnh bifurcated and co\ter-ed a broader \ ;u-icty of rnturers. 
The p;trries a l w  apeed to defer the OSS re\ ie\sj to Isi'arkshop 5.  

Ot itr tlie past ~ \ S L S  yeilrs, tile purposes of iVorksliop 5 have c o n i ~ ~  illto 
4al'rrpe~. f{.~ctl\. ;riicf \ i e  hate reached decisions and resol\ ed questions ure pret.iousl!; \lac1 
tviif? respect tti7 the ,cope of this final phase of the proceedin:. These decisions. nnrt the 
prr~crtd~ircli XI hich tlotv from them, are set forth helo\v. 

Scope ;~nck Rlrposes of $Vorkshop 5. One of the psirnary pu~posc'\ (-11' 
%'srt,~hi,~p 5. bur nor the on]! one, trill be to create the record that \viIl eniible thc 
I~ i - t r~ !71 i~ \ i rr~ l  to make findings and recommendations \\ ith respect to Qulest's perl'olnl~~nuc: 
?I: the teains of the OSS. Furthernlore. in each of the Cornmission Workshop Re~rortx 
tkli rvt:rr: issued, there were nut1icrous instances \vhere tile Commission had either ( I ) 
found thxt Qtvcst had failed ti? ]meet its burden under tlie r-equirernents of  the .Act. t 2 )  
~kirrreci making findings to later workshops where related issues \tlertt to be explrrr~*cl. ('1 
d e k ~ c d  iicrit3rl a t ~ i k  urging the ponies to (:I) \vork on reachins a co~nprolnisc posititoi~ 01% 

tbi ifiirify arc23 kvhert: pt7rentiaI misunderstandin~s existed, (4.1 her forth specific 
rccon~mcntlati~z~~c, rth to chanzes \~hicli  were required in order f o ~  Qwest t o  obtain an 
>rt fit.ru;ltir e rectsmnienclntion with respect to particular issues, or ( 5  ) n~acle nppro~;~l  or 
~r;i~ijc\il:i~ ftri):i:,ir,n,s. cor~tingellt upon satisfixtory results i n  0 5 s  testing. All of thesc 
fi;.trcgois~g siiuatic.tns art: also to be resolved in Mrorkshop 5.  

I n  thc ccturse of miking findings rind reconime~idntion~, tlie Conrnlihsiori 
a l w  trraJc irttc.q>retarioi~s 2il-d co~~clu!iions C I ~  law with respect to the application of the 
Set, nutrirrcxtt. FCC order\. fedcrai coun opinions niid 01-eson sttltutrs and :~dministrativtt 
~ ' l f ~ i .  F:t~itf~t'n~~i>at. i~ftf~ough \tie have not heen obliged to consicler them, the pnrrie,s \lave 
;.,s::;i! -.npp!e~ltuntcct tf~c rer'ord ht ~subr;iirtlng nlatrrials from other \rate Sccriori 77 1 
p~-ttct-'c~iirrg,. not ~ n l y  in Q ~ \ e s t  territory. hut rn other RBOC regions throughout ttlc 
E-!n;!i.~i Ct,ttci. f*irni\ccl~rcntl>. 'LVi~rkshop 5 i \  ;ilfi.o the :ippsopriatc. vcnue for p:trtieu ko 
: :U~C 111if ic:ilon itlg: 

t I k Changes i n  federal or Oregon Iaiv since the time thrtt the 
Commission's recomnienciation Isas issued, having a 
nrnit7)irrl irnpacr on any of our ~-eco~nmendtttiot~s; 



( Z t  Kc'enly-discovered facts having a i7lcirc1-iul impact i:n kilt> 

of our recommendations: 

( 3  1 Cnt~~lnission cr-ror with respect to its interpretationk aT 
law ha\-in? a ~nrrrei-icrl i~npnct on any of our 
recom-i~endations. A i-glrrllents seeking rec.r)n.riricriitii~~~, 
n1odtfjcclti011 0 1 .  I-L'\YCI-.YLE~ 0fo~11. 1.e~i117~~r1e11dc1rio1t.r htli~0~1 

ly>0)1 difcrc17ee~ of 0piizioi7 01. vc~i?tiizg C O ~ I C I I I S ~ O ~ I S  I I I  ot11r~- 
jiii-isdictior~s arc beyond tlrc .rctrye nf o i r ~ ~  irrqlriry nrrrfl rvili' 
itot be ci~tcl-tairzrcl, 



Burden of Proof. The burden of proof shall be on Qwest to demc3astratt' 
that it has either satisfied, or is not required to satisfy, each of the issues for whicll the 
Cornmis4an trad v.%hiield its posif ve recommendation i n  each of the previous Woi.kslrol? 
Reports and, \shere applicable. Reports of the .i\dministmtiue Law Judge. The burden or 
pt~of'shaff be i:pon the intervenors to demonstrate that the Cornn~ission has committeil 
matefiai cnar or that there have heen material changes in law or Fact with respect to t i~c 
issuance af affinnarix7e recommendations in prim- Workshops. With respect to the OSS 
testing repart- the burden shall be on the party who differs with the ~-eport's lit~clings and 
caruclusions 1%-ith respect to a particular issue or with the report as a whole. 

Pre-Workshrtp 3 Procedures and Pleadillg Cycle. Two weeks fro111 the 
date OF the issuance of this Repon, Qisest shall file a statement or list, and any supporting 
te.ifimonj-. setting fanh ertch issue for which a positive reconlmendation was withheld, 
3hd its respi?nst' thereto. Qtvest's filing sfir~ll be accompanied by an SGAT and QPAP 
czmstitu~lng its final posirion, "last best offer." upon which it intends to rely for 
Cnnm~i:t\ion ~ p ~ r ~ n * a l ,  

$0 hrer than two weeks f3-0111 the date of the issuance of this Report, 
'ttltt+nienurz shatt file a stitterneat or list. and any supporting testimony, setting forth each 
l i ~ ~ u c  for w.Itick the Conlntissian issued a positive recom~nendation and to which r l ~ e  
irater\'er~uv take\ exception. based upan a n  of the criteria cited a,bove. describing with 
pzrricwlixrrr~ thv naiurt: of th? exception and providing support therefor. 

30 later' than two weeks frnrn the date of the issuance of this Report, 
particr 5ftafl fik :I ststrrntlnt or list. and any supporring tesrimony, setting forth each i s u c  
in rfrs 05s .rs?king repart to ~shicli they take esception. descrihins with ~mic i~ la r i t y  the 
mttire nf Z!SC t ~ l i c v p t i ~ i ~  and providing support therefore. 

later than four weeks from the date of the issuance of this Report, 
p;~rtlt;"~i fit*: reqmnsivtl pleadings. ancl any supporting testinion)., to the 
sfx>~c!wentic~~ted s ~ h n ~ i ~ s f c ~ n s .  NO further pleadings will be permitted prior to tlle 
zt~mrr~r"n;rt~ter;~ of 'it'orkshop 5. 

N.tr hrcr than IWO weeks from the date of the issuance of this Report, t l~c 
patties ihrtlt, ii ;!geed upon. file ti joint statement providing ( I ) the number of days which 
{!'re partic.% c..%titnart: will '172 required to complete the examination of witnesses in 
*. r etllrk~irrrp 5,;tnb f 2 )  n list of acceptable dates on which Workshop 5 sessions may be 
t~gfd. S(t larcr tflarr four xvseks from the date of the issuance of this Report, in the etrent 



;R:I: tile t?ar-clhs\ tr;l\c bccn unable LO reach an agreement as to the s c h e d u l i ~ ~ ~  of Workshop 
5 ; ~ ~ i ~ f ; ' k i  ex;xnlirl~~tiit~l S C S \ ~ O ~ I S ,  each part!, shall file its list of proposed dates. No 
+ , ~~t t . ' t . i \ 13 ,  I( LI p?ie:iJitl~s t17;111 be pennirted. 

Lee Beyer 

Joan H. Smith 
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=,' "~J:m3+~i-i, &t+~?jt--* If?' !I\! .4f13~7~t?i 31  i)!. 1 ORDER ON 
j-? A%;~?L&~*,+;;  L*,+I\~ dA* 7 '  h t " .  $ 2?ltil)f.?)(C) ) PERFORMANCE ASSURANCE PLAN 

ISSUED: June 18. 3 .  

XNTRODUCTYON - 

' I  3ir t )abr!l*t ; ~ L I < ~ I Y , S I C ~  r11e ildey uacy of Qwest's proposed performance assurance 

+-iF~: t i p b -  %. c a ~ 4 * . . ,  . ~ ~ r t a p i w ~ h  f ? . ' i 1 3 1  i ~ i l i i  pso~~idcs the findings ancl chanses I-eyuired before the 

% -,-ttil'T%%*tii~!': L . ~ t j  I t 4 . h d l p !  1411: flliil> ;)s aclccluate. The puspose of n perfor~nance assurance plan 

~.;?*-t.$~- ix 2:- lai:rt :,ist *.tiftt:irtlt C ~ ~ ~ , I O ~ I I ~ C  incc~ltjves iind constsain~s such that Q w e s ~  will continue 

:7 PiF$ i~ i i  ft-- a a t ~ ! t ; : * ) i ~ l . ~ ~ r $  4 Ic~IcTL\I ~ ~ I I C I  su te )  to its co~npetitors (CLECsr after recei~ing in-region 

7;r,zb.a% ;F 3 $ ,ic,aglr::ltt 

I it+$<! tilt I-r:I t?~' t )~>~~~~~lni~i i~ i (>ns  Act of 1 996 (the Act), n Regional Bell Ope~xting 

9 . u t ~ { ~ 4 3 : , 5  i R i $ C ? i '  t j%"Ltr'!;tjl! 1\12!' no t  pr.uvicle in-regjon i~tterLATA service ur:til it h:ls received 

.,p~*k;., A a 1 S . i  z8 , t  t i11 l t1  1!1c Errtjel-al (T'ornrnunicntions Co~nmission (FCC). See/ 47 U.S.C. $ 37 I .  

l=a,, g1.;n .?'! t ,if !he -1, t r u q i ~ i i t ' ~  ;LII  ItROC ;~pplicant S L I C ~  as Qwest to demoltstl-ate that its entrs 

r ; . . s - L  t r ~  ~ i : ~ i ~ ~ ~ t i s i ~  ii3i~i.!..ri'r(/+ bcrilice ~narket sa~isfies the public interest. nrtd that it vtill continue 

t.. 7:;;%-: ,;ti irl;.,t i d , + i l ; v ; ~ i t r t t l ~ ~  ;ind pi'ovitle. service to its competitors i n  a satisfactory manner. The 

3 t i i, J , ! + : ~ ~  t6-++iAi ,1% cx iikc;.ncc thar thc KHOC tvill continue to satisfy these requirementh. 
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Pracedumi Historv 

Qwest's proposed PAP was examined and 111odlfications suggesiccl ill o 

colItlborarive process, which began in August 3000. when the state commissio~~s i l r  11 or' 

Qsvest's I4 in-region states, including Utah, invited interested pal:-ties to participate in  worksl~vps 

devoted to :he design of the plan. 

The colIaborntive process was unsuccessful in producing a PAP fr'orn svllicl~ a 

consensus could develop. Qwest ~vithdrew fr.0111 the collaborative process \!.hen i r  hclicved fIl:rt 

the p z i e s  had reached a point where progress Wils  unlikely. A second rnulri-state collnbnr:~ti~c 

process u . 3 ~  undertaken in connection wit11 the Section 27 1 proceeding that was all-encly 

underway. 111 ihat process eight other states joined with Utah to attempt to des~elop :I PAP t l~a t  

w u l d  meet the public irlteresr, or tc obtain recommendations regarding what provisiorls of 

Q.it:zsr*s PAP needed to be changed in order to meet the public interest test. Qwest suha~ittecl its 

then-current vasion of its PAP to this second proceeding along svith supporting con'lnacnts. 'I'lte 

CkECs iifscs participatect by comixlents and suggested revisions to Qwest's proposed PAP, 

Hewings before John .A,ntonuk, the Facilitator selected by the state commissions to conduct tllc 

multi-fitate PAP proceeding tFacilitator), were held during the weeks of August 13 ur~d Augus! 

27, 2001. 

Following tzvo rounds of briefing after the hea~ings the facilitator sub~r'rittctl it 

drab report to the Conxrnissions' advisory staffs for their consideration. The Utah staff lild thc 

Final Staff Report fi-om the collaborative process on October 25, 2001 (Report). The stoff 

cojlcluifed that Qwest's proposed PAP as subniitted had several serious fla\vs. The sraff' also 

provided alternative language in the Staff Report to correci these i'laus. From Novcrnbzr 3 

throush 6, 2 0 1 ,  the parties filed cornnlents on the Staff Repon. Qwest's comments to chc S1;lt'f 
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& C ' E ~ ~ ' : ?  - 1 i i * i ~ i ) * 1 f i ~  tk l t t  t f io~gl l  i t  li;1~1 agreed to ninny of tlie re\,i\ion$ sugsesied in tlie facilitator'\ 

&I JBS i i * ? * ' f $  s i t  $ti! Itnl~tcltl  iliit-ificalion4' ) i t  opposecf the inclusion oftlie Utah speciiic chitn_gcs 

; . :*%~)k l~~-r*~b  11% ".lr,tr f.- ;I'TR'I' and C~\~; icl  ag~.eecl \ \ ~ i t I i  many of  lie reconin~enclatio~is l~iacle t y  the 

%?:bit!. ?%!I! y:tipt-t*,:tt :~drlitional c1i;tngcs.' Sirnil;lrly, i n  their comments on tlie Stlff's Report. 

X! * * ~ l ~ j : ' r * i j i  * i t l a 1  XO!l<l,J ilitlicr~ted thnt thc!, p~-ima~il!l agreed with tlie modifications in the lieport 

Th;. i"\.rnrnli\\iiti~ kclci :I technical conference on November 19. 200 1. in ui effort 

IF' ?~~. i i~ i  i,lrrtf~,lr,~t,rnd rhc retniiirling disputed issues and to iilentify whether the par-ties were wril1ing 

f a k  i?*~PB~l+-?D%iii(.' t t i  .(ti1 effijrt t ~ )  I . c :~c~ :Igeement on the remaining disputed issues. On Deceniber 

r L  - 3 l j i  r12c E'~l~ni~ri\ijIt~n dirccteci the parties to undertake discussions to see if ugseentent could 

?Y: tr,a\.Crg:14 ~ ~ : I I ~ - ~ + ~ ~ I x T I J z  ~ ~ ~ o i l i f i ~ a t i o ~ i s  to the staffs recommeridi~tior~s. Thc Commission 

c ~ ~ A + r ~ ~ i i ~ * t * * , n _ ' l i  ,i -rt,~f f I I I C J I I ~ C I ~  ilct 1 s  it11 ad\tocate for the pusposes of these discussions. The 

ii il4lJtlib'k\lr-'tYi Irrnt~cr (3rtlerrcl thal a n y  of' the resulting agreements, which diverged from the 

dqtfS5 $ti112,11 j3!'blpi1421%. \L~C>I I ICI  rieetl to be justified fi-on1 a public interest perspective. The 

r t y ~ ~ i l ~ / ~ ~ ~ j r t l <  < i rr~ i :~~ : t j  1 1 1 ~  parties to conclude their negotiations by December IS, 300 1 ,  

<)itrc\r. ;trrrl the advocate filed numerous requests for. extensions as the negotiations 

jiriyrr.!li.15 li'T"&'E' iilecl I ~ ~ ~ I I ~ L ' I ~ O U S  protests that Qwest refused to nllo~v any of the CLECs to hc 

15,it~ t l f  Z ~ I C L ~  t l t h c ~ ~ ~ ~ ~ i c ~ l ~ ~  \{'it11 tllc advocate. The result of these negotiations \vas a stipulation 

%h,ii'i~.rctt f,Jiic:-.f : ~ t d  tile ~ t a f f  ;~cIv~caie that did not include any other parties to this docket. 

~ J S L B - ~ E  i i t i ~ S  1i1e ;III\'OCIIIIU filed this stipulation on March 27, 3007. Neither Qwest rior the 

------- 
hib i ~ \ ~ r : i j ' \ ~  i ,fnrrllilrifL* o n  F;~cillt;~tor"s Rcpor~ 31 7. nttacllcd as Ex. I to ( ) \ ~ ~ s t ' \  Co~~lnirnts on thc Ct;llj 

h-,t,~!j I i i  t w i ~  I '~,ji\t,l'"rr'h C'~ij~rn~:nts 011 Staff' Report" I 

5, r $,J:~~u,I , f:ort)~>~et~t\ 011 Stdf  Rcpnn at 1 
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:id~ocate pro~~ided the Commission with the specific public intel-est j~~st i f icnrio!~~ for the 

stipulation's proposed changes to the original Staff Report's recon~mendatior~s. 

The Commission has now reviexved the record \ifit11 respect to the Q\sestWs 

proposed PAP. the Staff Repofi's sugsested modifications. the Stipulated PAP. and intcrustutl 

pru-ries' cori3ments on the report and stipula~ion. The Commission :~clopts the original otrrl'f 

reconln~endations as corltained in the Staff Report with some modifications nnct clrrrificntir~ll. 

These clnrificatio~~s and modifications, as well as the justifications for accepting tlre staff's t>ttlc~' 

changes to Qwest's proposed PAP are provided in the Discussion Scctiori of this Ordcr, 

LwaI Standard 

A pel-forn~ance assurance plan is designed to ensure that, after the KBOC enter\ 

uke inferLATA market. there ia a mechanism in place to ensure that it does not bncl;slkSe frt~ru 

[kt: level of perfornmrtnce found to be satisfactory by the FCC in approving the checklist 

demonstr.ntion provided in the 27 1 appiicntion. No party to this docket bas challengccl thc  ~~tlccl 

for a PAP to be in place once Qwest receives interLATA authority. Therefore the Co~nrnissi{"~n 

only briefly reviews the legal standards that the FCC has applied in its previous evalu;ltiu~is or1  

this issue. 

Gnder the precedent established by the FCC in its prior section 37 1 order!,. IXIC 

uf~inltttc question in reviewins perfors~lance assurance plans proposed in  support of un 

applicltrior~ for in-reeion 1nterL.4T.A authorit). is whether the plan lies within ~1 "zo~mc of 

reasonahlenehs." Tile FCC sets forth five senera1 characteristics as part of i t b  "zone of' 

re;isonnblene.ss" test for evaluating a cection 37 I -perfor~nance assurance plani: 

,?"- -- .,-" 

i S C ~  Lirorl~1C~n~.h Cornmrnti on Staff Repon at 2. NOELl's Comments un Staff Rcport nl 1 .  
SI'C M ~ ~ ~ o r n n i l u n ~  Opinion Order. :Ipl,licv!tiorr b~~ Bi~ll r\r/ciirric. I\'I>IV f i)f*k,lot.  , - l l i l l l ~ l l ~ i : l ~ l ~ o ~ l  l!11ii1~1 

,ycrc'jirar 271 c l r f j l l *  ~ 0 j ~ ~ r ~ 1 1 1 j 1 ; 1 . ~ ~ f ~ ~ > ~ j \  . ~ \ f l  P / ~ ~ \ , i d p  I i ~ - k ~ g i o ~ ( .  Ir~tet-L'\ 711 .Sct-i'i(*~ irr  /~IL' Srritr I?[ /Yr\i' Yo&, 15 1;E'I' 
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hlr.rninl,nf~tl ant1 s~gnificant incentive to compl~l with designated pcrforni:~ncc. 
\t:tl~ij;lr~l<, 

C CI~itl.1: ;trtir:ulaiccf and  redetermined measurementx ancl standards 
e11co1~p;ls\ing a runge ol' cnrricr-to-carlier perfor~natlce. 

a Kcaai i~~ahic  stl-ucture designed to detect and s:znction poor pel-fonuancr wllen :lnd 
I (  i~ C~CCLIJ-~, ,  

rC Se1f'-c~ccuting rnechnnism that docs not o;xn the door unrensonahl) to l i t ip~ion  
:~ncl :rppt::rl. 

a l i ~ : \ ~ i ~ t k ~ h I ~ :  ;issur.;l~i~t' that thc rzpor-ted dala are accuratle. 

'Yltr* C'omrnih4ion finds thnt the Utah Staffs proposed PAP. as detailed in the 5~;ii'f 

@ k p ~ r ,  m c i  rr-itiditjcrl b! Ihe chan$es contained in  this Osder, provic1es adey~late assur;lnctt that 

I ) ~ ! P ~ S  $rat1 ctlr~tintrc to 111cct its Section 27 1 obligations once the plan is in  place. We fincl tl lui  

t t i . ~  t,'t,rt~ 1':jP. cis lfcscrihcd in this Ordes, lies within the zone of reasos~tthlenexs established h! 

DISCUSSION 

t'hara$&&g12$ 1' Gemli~r.aB6-Mormth Plan Review Procedures 
7-t-w- 

in ttlc Dl.i~l'i Report the Facilirator recom~nended adding a pro\*ision to aclclrtlss 

J r * q % r r t v \  rr:;~:trtfic~y :he addition of' new n~easurements during the sis-month reiniewl @vest 

t i t~=~Jl l^a~4j  it5 l i~? ) j~~) , *~c t j  PAP to add an arbirrrttion pro\-ision to sertie disputeh in nildins ne\v 

i r~<* ,oa~r~ ,n~r ' t~ t s  tjuriny the sis-month review process.- The Facilitator also recon~rnc.rtclcd 

e4i311~ft4fiiur! ;I i~~ulti-st;~tt: stnlcture to fund and administer the six-montl-1 revies .' Qn-est tlci,)prt.d 

ttii-? rrcr~ruautcrritarinn :llsa. I n  seneral the Staff agreed with the Facilitator's recomnrenclatiuns, 

, = - -,, ?". ,- --,--...,.- "-7 ------ ---.--. ------ 
+;& if :wi : '$ -i: 4 low 1 i q A f i ( 8 / ~  ;\~I[IIU;(. I V ~ ~ I ~ ,  Y(I~.A o ~ - ~ i ( l t . . ~  ), ( I ~ F ~ I  titb l t o / T t .  A ~ A T  C,?I~T, I . FC<-, 220 1:.3~1 o(r (r) c- 
i"l: ,"rwM!r, 

k-, u-.\i++t'+ pro!>o~L"i PAP 9 I h.  I .  
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bur also recommended that the Conlnrission should be the "ultimate decisiorl n1iil.tc.r" in tlrc --ix4. 

nlonrh 1-ex-ilen. process and in all matters regarding final changes to the Utah PAP." Qwest 

opposes unilarzn'f modifications to the Urah PAP by the Commission, :krguing [lint tlre 

Cornnrission does nOi have such inherent authority. and the FCC doles not rec~uire that sucll 

nurhorirq. be conferred on the state.'" The Corn~~~ission notes that Qwest relp~tedly strcxsrs ~hiil. 

i'ne Urah PAY is a voluntary instnmlent Q w s t  o&rs to secure federal section 27 I approval, i~rtd 

is nt7t 3 requii'cn~ent of state a r  federa! lav.1. Hox!~ever. our acceptance of the Utah PAP'> 

Izdequac!. cal  only be based on a finding that i t  is sufficient to prottxt the public i11terr.51. Part of 

tbat adequacy is the ability of the Commission to change the Utah PAP oser riine 21s neeclcd, 

%~irhour such autI~o~'ity the Conrnlissiotl cannot find that the proposed Utah PAP is in t i ~ c  pirhlic 

inrerest, Therefore the Commission directs that Qwest incorporate the Staffs propo!jt.~l Larlgu~tgu 

regarding change authority. 

Total Psvment kiabi1iC.v (The Cap) 

The Staff PAP contains detailed measurements and pe~farn~ancc stiin&ards, 

fPt.rfi>mance fr~disator Definitions or "PIDs" to ~nanitor Q~vest's ivliolesnle perfonn:u~cc. 'T'lrr 

\taffPAf) atso pmvicles formuliis t h a ~  calculate tile required payments to CLEC's (Tier 1 

payrtlent.i) and the State (Tier 2 payments) for Q\vest.b Failure to conxpiy with thesc ~t:),ndarili, t t  

:~tso contiit13 jmechanisrns that allow the Comniission to add new PlDs to the PAP ;as i r  buct)n~cx 

rtppnrent thar it is iieccssary to do so to ensure that the telecammunications market i n  Utah 

cvrstinttcs to develop totvar.ds healthy competition. The staff proposes ro set the cup oil toral 

liability under the plan at 4-4 percenr of the 1999 ARMIS Net Retiirn for local service in C l t : t l ~  I n  

I 5er. Staff Kzpon at M. ; I F I ~  ar 15. 

:n 
.$t.~- Quest's Comments on Staff Report at 16-19. 
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a4tfifit1t1 rtlc \tail propawl to allo\r relatively etlsl nlovcmerlt of tlie c t~p to 48"; i f  thc nct:ci ttr c i t l  

kt* ~ C \ C C + I I S C ~ \  npp;.~se~ll. TIWSC le\-ej\ i1r5 higher tlitln the ;imou!its proposecl Qn est. f)\~c.it 

p t i n i x  LC? t4le FCC's prior decision5 as e\*idence t h a ~  a 36(2 cap is suflicictnt. Varit>its CLEC 

- 6  

pattic., :krgijt th:rt no cap, or a cap such as the one proposed by the st:lirf. is appmpria~c. I he 

(2orruniv,inn lincls that its a starting point a 36 percent cap is reasonable. Ir i~ ccrn4hrei1t a it11 tZte 

c;rp% fr't t?! t i le FCC' in previous applicatioris for other RBOCs. and i &  reprownlk ttn ~cc~nr~rtr ic~t l~  

~rgr-titiza~~r nun~her. Ho\ve\;er, the Commission notes that the esis~cnct. of ;I b:rril cap i x  

p~nMcn~ii~ic  Ci.om an incentive perspective. At the very time ivhen Q ~ c s t ' s  t7eh;l;cicsr ixcmld be ;it 

11% u.tril;r it \flould receive a free pass. However, this troubiesomc aspect of the clip is rr:itig,rit*d 

Ir;, a ~ u r  belief that the cap is unlikely to be reached. In re\.iewing the es~iruitteel payrnefitx 

\;pc.c.iiitad irrl Q\r3t.sl's proposed PAP it is apparent that at the c~rrrcnt lctxls uf CI,EC r icr~vi r?.  !he 

C,AP cnulsl  hot he reached tifithout significant deyadatio~i of s e ~ ~ i c c  oti thc part of CJtr'cd, 

" 7 I lser~~1;1rc, gi\.erl the FCC's apparent preference for a 36 percerrt cap, iltld our hcl~dr tilttt thr c.tp 

i x  trntiL,ely tn he reached. we accept the 36 percent benc11mal.k 3s :I qtar-ting piiirli tot- tlrc cap. 

I4inser cr. \ye require several modifications to the concept of a li;~rci cop i t \  c~pl;\ine.i/ in tilt: 

First with respect to hour tlie cap may be changed over tinrt'. \su require Q t v ~ . /  it, 

n.ttxliS> the proposed PAP'S language to makc clear that tile Commissiun n3;t! riiisc the citp to .t 

lirlril Icvel of48 percent of the previous year's ARMIS net return :trnount tilt- LJtah. T'hc 

f'i~iiritli:;sion will commence hearings regardins the appropriate cap 1t'vc.l tvt~cnt.ver. the c:tp it 

*. ,t,.lchcil $. as xpccified later in this section. There shall be no automatic cio.i\.nw:~nl revi\irln\ trt ~tlc 

c,tp, (>~sest, hy i l s  own behavior, is capable of lowering the realized cap or the* actuul L t . \ ~ l  

p : ~ i ~ i e i f t ~  As stated earlier, i t  i s  our belief the cap i s  not likely to be met: this heiicf is ;I iivgv 

=, -$ *.- -*" , --------.L-,- ed.d ..-..--- . b. -. - ?  
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pan of rile reason v.-hy we are tvilling to set the cap at 36 percent. If actual rspesicnce I~trer 

shntvr the cap needs to be higher in order to provide the correct incentives to Qises~, ther\ rhcw it, 

no g o d  a priori reason to autom;itically reduce it .  

We flirther modify the Staff Report by tying the actual clollnr amount of the c i ~ p  tr,) 

thc previous year's ARMIS data. According to data from tile past two federal censuies, tlt;ift i:, 

one of the fnsrest $rowing states in thc country. In addition to the effects of infl;ltion rhil$ t'il%!~r 

tknn s~zrape population growth means that a tixed dollar amount cap would necessarily cfecrcn~r: 

itr euonarnic ira~portance over time, Therefore. the pian year shall start itihen Qtvest rt'cciv~:s 27 1 

atrt'rrat-it?, ancI the initial cap will be 36 percenr of  the previous year's ARhiIS data. For ex;r i~~/~le ,  

;~ssurning lhat Qwest applies for. and receives. 27 1 auahoriry for iihe State of Utah in the yeas 

3t332. then the IHJl ,ARh.IIS data will be used to compute the firsr year's cap. 

A fin;ll cl~aracteristic of the stafYs proposed cap is that it be what ivc cl;~s,<if>~ us ;a 1 
C:KA flr)t$- CLIP, That means in any year when Qivect's performance results in penalties csvt:vclinlr; 

 if*^ zap. rhc penaltics that exceeded the cap would be contlerted into debt insrrln~uents tilirt Qi~r:\r 

ncjrs'r:t E~;krt. 30 pay in the tlexr future period when the cap is not binding. The staff belicvcs this; 

:arrr:.ii;iarr, wouIci suit c. matiy ridrninistrative difficulties relating to ho\v payments must bc nraclc 

izr ref~riciccf ~ J I  any rnnntti or year in tvhich the cap is met. In addition, it would solve rnucl~ of' 

the cccrtzcxnii: incentive prnblem created by the tlety existence of a cap discussed p~-e~~iouhly .  

i"4i?t~rver, it is iilso a provision to which Qtvest strenuously objects in their comments. I f  we 

e~pecttld i h ~  <ilP to ever be rerlched it is doubtf~rl that \ve would support Qwest's applicatiorl ~ L I  

tile FC:C for 171 authority, M;e deciine to include this characteristic of the staffs cap in rh,: LJtah 

PAP, fttlr tvr rct;rit~ the ch;iractcristic as a possible alternative or a companion meas1.n-c lo 

incrc:khlrrg the hascline ttninunt of the cap in the future. 
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t-i,~\ iris accepreil Qwest's position that the unpaid penalties that result Sroni the 

f'jWp:ttfi)fk : ~ f  ihii L . : I ~  (10 ncrt rleccl to be paid by Qwest in ftlrure periods, \ire 111u::t n 0 \ ~  :~cldre\s the 

iri*Il< i i f  viih+1t 117 t i t )  i ~ i  I ~ c  CVL' I I~  the cap is reached. Prior to tile cap bein? met pyrnents u-ill 

-rfnpl? Eir mtltlr. when the obligation occurs, as specified in  rht- Utah PAP. Once the- clip is 

~~,t.-,rs:f:rrl, E:vs, fs'c)zc%se? \\ 'ill ;iutomatically begin. First, past Tier 2 payments ulill be used to 

ttr,iAc tkc Tier 1 pn11lcllls that csceecl the cap. Second, an expedited proceeding \?ill 

i hc c~j1~11ci3 to clt'tt'l'n?irie i f '  i t  is i n  the public inreres~ rs raise rht. cap. If the cnp is 

c k s , ~ r ~ l l t ~ 9  t c b  411~11 :t11 ~ ~ t e ~ i t  I l l i ~ L  Ihc Tier 2 Furlds a\lailable to mcct the unpaid pcr~altics are 

~ ~ ! ; ~ i ~ ~ $ t t t r J ,  [ ~ I C I I  ~1111>iii~i peliill~ies s11;1ll become debt cIai11is upon future Tier 2 filnds. Such futurt. 

pk4kFrrk*,Lflt% s ~ i j i  h~ il);jdc nnly if sufficient Tier 2 funds become a\~ailahlc, and shall he n~ade it, 

ns,ir kr t 7 ,t:+S' o r 1  ~*rrcrpnrlior~ to i t \  pel-ccntase of the total payments due to 311 CLkCh. These dcht 

rntaritlrrctiril. *,11:111 pay inlzrest based on the Utah post judgment interest rate. as defined in  Ut:ll~ 

f '.;lik* s v t t i r ~ .  5cr;tion I -5- 1 -4. 

F'*+~~ty&@n:?;afh -ram ,,-all.*llkr--.- for CLEC Dsnaages 

(Ju.est's proposed PAP incorporates a two tier system of paynicnts basctl on 

<h.i*ka'.i tlwr~ll~ly pitrfi7rmancc r-esults, with Tier 1 payri1eiats 111nde to tllc CtECs to prr:vidc 

c; i i l ip i : )13dl lC~n,  ; ~ t i ~ l  Tier 2 payments (based on 1.egionnl level PIDs) made to thc indi\.iclual St;ltt\x 

%a% pr~&".111~ ittlditii~niil performance incentives to Q~vest.  The Staff notcrl the Test\> PAP dc.sc.riireb 

p,t".ntwt% !rt C'L,Li('\ tl.4 "licluidated damrcges,"" ant1 that "state public. serviot. commissio.c~s, thth 

d-C"i ', , i l r t i  itillc"r rl,EC'% ir l l  rccogriize the compensatory raature and the liquidatecl citimnge\ 

+ssi+l )n:hriir:t:i* ~ 3 1 1  p a r f t ~ r t i ~ ~ n ~ c  ;LSSLI~;~IICC plans."" The Commission agees ~ v i t h  t l ~ c  \ tag tl-t;lt i t  ij 
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;rpproprio~e fold the Utah PAP to provide liquidated da~napes con~perisatin: CLECs in pt-it-rl;iylo.*' 

Howeyer, the existence of a hard cap negates the ability of the Utah PAP to completely fulfill 

ttri?. Functio~i. 'In additj~tl, the fact illti1 not all sonlices the CLECs purchxse from Qwcst are 

C I ' I S ~ T C ~  by the PIDs contained in the Utah PAP aisa limits the ability of the PAP to cni~lplclcty 

pruvide liquidated dnmages. We find that the payrnelll levels ill the Utah PAP are sul'ficictii !(I 

approxirnttte CLEC darnages for only the coveled services, and when the I - ) L ~ Y ~ ~ C I I ~ S  ;frc ;1c1~1i111y 

made, 

The Staff Rep012 addressed the issue of CLEC compen.sation for lines that nlight 

he. lclvjed b?; tile Cornnlissioli against CLECs that tire actually rhe 1-esult of Q\\lestb pel-fortnancr:, 

TIit staff recommended that CLECs be entitled to indemnity in these circumstunce~.'" Thc 

Gommis:,iott agetss with the staffs proposal and directs Qwest to incorporate i t .  

U ~ ~ d e r  Qwest' s proposed PAP. any awards to CLECs for  noncnn tract ti;ll rcn1c;rdics 

wiiF be ;ubL~cc: rcr an offset for any darnages that represent compensatory recovery. The Stuff 

ftept~~? alters the Qweat's proposed PAP by providing differenr treatment for paynonth under 

hmte m l c ~  :irtCj preveiltinp Qwest from claiming offset. Q~vest desires that the Utah PAk' 

p$ntcnr:c hc the exclusive rernedy available to CLECs. Qwesr pl-oposes that any paynlcl~ls 

arising fnir.t~ Co?.ilrnission NIPS or orders be subject either to total offs'ser or :,:tiinply not bt: 

nt1tmt.d. The Coitmiission disagree5 ttlith ?:vest's proposed r?pprotlch." Rather. the 

Ce~mr~~iasi~rti tintis staff a argument persuasi\.e. The difficult) lieb in d ~ e  fact that the U1i1h f'ril" 

i s  ha<.i;lJ r33  :I rcfarively small subset of all thc FIDs developed for the ROC OSS tesr. Sincrt: ille 
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(l"tEC?; purcli;~sr: products that are not CLIITCII~~ \ '  included in the P-41) llhe nreii it*r- i%tl~r"r !Xl~il'titr"i 

fix* rht: CLECs i s  apparent f a -  these measuses. We find the b:d;:nce Jebi2r1r.d b: ~ h c  *t,:lt iir he 

x-t:;~rtin;lhfc. C1,EC's will I-ecei~ac PAP payments for scr-vices cc?~ei.i.d h! the F':'i,P, htli for %err Ice* 

lXnnc tire iIc\II ccoa'ered in  the PAY all other re~l-redies ~ i~hich  the CLEC"4 ilia-it. ;t?. ;ril;~hic rc"lili;f~t t l i3:- 

he jrut..i;ued. 

Qivcst's proposed P.4P contains rl list of c.iscum~~n~cca rl.r;!i c\;ckiqw Qizc-ti f v l b t r r  

'Tier I undior. Tier 2 payments .ivhon certain listed e ~ e ~ i t ~  OCCUT. \tChich itlt:jtitI~ f f.,fX:' l , t i i l s t t . y  l i p  

Ibrecuht, ( ) $vc~~ ' s  ~?ropnsed PAP includes langurire pro\ iciins tf1;11 s hrrtloaht iar!riliI t!rri> c i c i : ~  

pcr'ft?ns~:rtloe if the forecast \$?as required in the SGAT. Stuff' %ougttt :I x r ~ ~ i i  tii ,t~.knn\c it.tigritct-ri 

i r ~  bile 1lt::h PAP of the fc>recns~ requirements identified in rht. C't .r i l ;~nrihi ic~i~- \  f)r'tltvr ciErt ii'(irt-k41+~g' 

7 t f ,  . 'Fhc Cornrnission corlcludes that the addition of this 1tingu:tgt ,.c.b i~ i~i r rce~~~ar l ) '~  TlrC SC1.4'I" 

dc~cs incorporate the limitation on forecasts providecl in the C u t l r o l i c i k  C1rdtr;''atiit tl~cmt;wc 

rht: PAP already complies with Staffs recommendation. We note frtrx~cicr, that iir [ f ~ o  i:il>o tb! 

arr!~ iiisngreerner-it between the Utali Com~~~iss ion ' s  Rt~les and C)rrlcrii i-in ttrr rrttc il;snJ :tt'til i t l c  

SGAT on the other utith respect to this issue. the Utah Comtnih\iort'\ Kutc\ ; ~ t ~ r l  CIr~. i t i~\  : " i l ~ . i f I  

pinenl. The SGAT may not require CLECS 10 submit wort. Jc l ; t i l d  f'tlrct'aitu $14 ! ' ;~ l"kXi l \ t ' i  $ 1 4  

art~rr formars or- intervals) than the Utah Rules require. 

Qwest's proposed PAR contained ;I provision requiring Ticr >FI;I>TIIC*IIT~+ 1 ~ 1  i>c 

trwd tior* purposes that relate to the Qwest sen-ice lci-silory. I h c  Rcporr r e c ~ $ n l t ~ ~ ~ l ~ i i e d  rcft~c+'.-~ti;t 

th3t grcrgr;tphic restriction, and Qwest complied. Thc Cr~n~~llissitrt~ l i n  4% rhb t<:il\cri pfr>wf*7;rtn 
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~dcqtatc, : I ~ s I  rcujttftft'~s COX 3 d ' ~  arsumerri for the inc1usion of a caveat that Tier 2 fnrlds canlro! ht. 

used ftr be~srfir Qn est directly or indirectty." 

~nti;~i,srrrrative Costs and Ese of Fun& 

a t e  S t~ f f  Repon also I-rcornme~lded thai a "Special Fund" be esti~blisl~ecl to 

firia%nca iert:tin adrtunihtr-xi~e actii-itirs 011 a multi-state level. Staff opposed the use of any 'Tier 

j flrlnkf\ for such r?\lrpost.:' Qv.-est noted that failing to include Tier 1 funds for Utah istould 

i l ~ ~ i ~ k e  an kfib;rtaircc in rhc curr3n1cst-1 adnlinistmtive effort because Utah would "not carsy thc 

s;mc rcspr~t~~fhEIitier" ;is the atllzr participating states."' The Utah Commission and othcs Stntc!;' 

f rranrmissiarr? iW free to prrlicipare or ~1st parricipate based on whether they think the po1enli;rl 

t ~ & ~ F i x : -  .+.~fufi\ie-rl$h potlrntial costs. The Cominission helirves that the Multi-State proccss 

ti~ied t t ~ i k ~ ~ k g ~ )  a.tl~f e~itl~iitr:  1 9 1 ~  PAP \sas prc~ductive. However, the Con~nlission will not allow 

Irtn& de*.iggrs~$ t(.x c ~ ~ ~ m ~ w n ~ a i ~  Lhih Ci,ECs for dnmqrs rhry suffer to be used to pay for 

rcl$ularfi:g.~ t.-+penses* :\icnPdir~ply, we will allow a portion of the Tier 2 funds to be used for 

d;icTtnEt>trt\ $f5,t%F\,trbiltit?asrpnii*--.: t.xjxn\es. Nu Ties 1 funds shall be used. 

Qx6c4i1\1 ~ S R ~ P O S C ~  PAP contain!; language thrlt limits the circumstances i n  tcttlich 

iJu 2%: ~rx~rrfd 1~ oldi$;licd ti2 I I Z D ~ C  Tier 7 payments. These restrictions were refersed to as a 

lrt;::;,.*e M,~~~:c,ri t!, Qv* ~ . * i  ctskrfd mia\ n significant number of PlDs for multiple months be thrlc: 

, * t:ejnr- P J ~ ~ ~ ~ S , B L ~ &  ~ ~ t i i i ; ~ '  I\ I-ici* 2 p;tl;n~ent, The Commission concurs with and adopts [he 
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a f%4t%~4'*% f ' ~ ' \ r ~ ~ \ i ~ ~ i c r i i i ~ d  111 tilc SI:\l"l' Report \\.it11 respect to the 11-igger- Ihl- Tier 2 p:'ynwnt\- Tier 2 

--$ j , + < n w t r ~ ~  - . *Izuli $-la\ o tiic c;tnie tl-igger as Tier 1 payments. 

1,~ncicr (,~tvcst's praposecl PAP, Tier I payments could racalatc tvhen Q n w  

_pTpmt+".ril> rltrskc\ :t panicul;lr stand:lrd. However, Qwcst's propasals l imi~  the zscaliuion of' Tier 

B gQ]i rs-+lrrtlct trk rl?ontj~:.i. 'rhc staff arid va~ious CLECs I-ecommendecl against a six-niorrth cut- 

: z , i i ~ t $ r  c.ecitIitti~~11. in t';tvo~. of t~nlimited escalation of per occun-ence pr tment  :~niount~." "The 

f' ' 
k t ? lQQ! lk i l t l l l  ;l;!idt~? \ \st ir t i  (;)u-est ih;rl a conipletely open-ended escalation i h  ~111dtsi1.31.tlt', 

f S s $ i <  ci.r;rt, .I * i \ - ~ ~ ) i r i ~ t l ~  ~ ~ , ~ ; i l : \ f i o ~ l  111:1y ~ ' ~ 1 1  be inadequate as \\fell. .As 3 s~;l~*tirlg point h c t  the 

eb.l,31h:llrlifi $k:x'ti?d it! ( 1 1 7 ~  yt'al'. Escrtl;ttian pilvnients for the ~ e \ ~ e n t h  and I~ighrr- n-ronrhs shall hc. 

j%~d 4%. 1 4 ~  CLL,ISC'.r i i i ~ r l  die 'T'icr 2 fuild. The additio~ltrl escalation aninunt beyor;d t f~c six-rntlnth 

iwtc.i *Ii:rll hc. p;\itl to  the Tier 2 fund while the alnaunt equal to the six-tnonth escalr~tion ~ t i i i l l  

suratrtxiJc f 6 . f  fv pitit1 t o  the C1,ECs involved. The escalation pnyn~ents sli:~ll continue iinril 

$,~f~( l i tr i i% ;;6rr irrvl ;IS Jct:~ilecl in  the Report. 

AdsimXcz;ll.i;u t*eln,e~~ts to the Payment Struetilare 
m u -  

fJutcst's psnposed PAP includes a detailed set of performance mt.;lsurenlerlth 

; tkt:t'fikt uirtnsc Ir~cli~;itur fkfinitions (31- "PIDs") that measure discrete :ispects of Q\vest's 

x9t holc:.:\ii~ pc.rfor*ilrar~oc, Tlsc pr.oposed PAP iricorporates PIDs that the PEPP colluhorativt. 

-1 b%~pgz%tc?il t.rc i~icludcd, as well as five other PIDs Qwest later agreed to include,-- 

lJwcst's proposed PAP does not inco~porate additional mcasuremel1ts for 

;4t\bcjl~il o r ~ l i i r h .  ''di;~g~~ostic 'LINE'S," coopcrati\/e testing, addressing due date changes (PO- 
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15Dk. preorder inquiry timeouts in Tier 2 (PO- 1 C ), chanse manasement. softl~are rcleabe 

qur~li t . ,  test bed. or n~issinz-status-notice, at this ti~ne." 

The Con~n~ission accepts the staffs rccornmendatio~ not to ndcl the 3 b 0 \ ~  

mtnsurcnrcntb at this time, but puts the parties o n  notice that i t  expects to ildclress each rlf illlche 

pasible PDs  in the first administrati\'e review of the Urah PAP. 

Af wsrsrrement N'eightinp 

Under the Qn~est's proposed PPLP. the designation of a pe~.fa~m:l~.tcc Inc;1\i1rcniiL.nt 

as lotv. ntrjdium or hjgh de!ernliiles the lcvcl (>(Tier 1 p3y111e11t1'. tI1:1t : I C C O I I I ~ ~ I I I ~ ~ S  file 

tneasurement. The Conimission accepts the staff recomn~endatio~n to accept the current 

ctlitshificzitior't and weightin3 c?f measurellients ns contained in Qwest's proposed P.4!)." JVc nuit: 

hh3t fike ali pro\-isions where there is still dispute, the Co~~irnission intcnds 10 fine-tune tl~e LJtalr 

P,GS eve!- tirne ns historical evidence becomes rlvailab'le. If par-ties bring fortvard infr~n~\;itior'l 

thnii shr>\;t.c odre; weightings or measurements are necessary to provide Qwest with rhe prcjpcr. 

incentives trsardinp the provisionin,rr of sen-ices the Coinmission will ar1just the Utah PAP 

acccsrding t )-- 

Incluclin~ Sptci:il ;4ccess Circuits 

Thc Commission finds that a nrcd exists to n1ea:;ure Q\vest's pel-form:~~\ce 

regarding special access circuits. \Ye direct Qlvest to include all relevant rnensures for  rhtsi. 

citcuitr, in the Uttth PAP. 
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$4w35ej13 -4 ' i ~ ~ & ~ ~ ; ! : t ~ t ~ r ~ ; ~ I  it1~11si1rc111ents arnd .4ssigmialp. Severity Levels 
...,,d..-*b.wrmm -47-E"."* 

"I'l~r- I 'i&llr I3h1% ihnih Qt\,e\~'\  and tlic .;tnff 5 tzer-sicrns) arc structured - ' p ~ r  

5 4h- ,, Lrp , % * e + ~ * '  -*. pimi, 2t  flii;fi provi~lc p:r)irne111s on the hasis of the numher of occui-rences that fail to 

rrszGds .A,~tt$.t%rit r11 thc ?'i.xn\ plan, 1hc3 pro\ ide a 100 pwcenr clip on ir-rtervnl n-rensurcs in 

"I 

*at&?$ Fii *'rr9wtirc tla:ii p:iyrncntc, cannot hc initdc for n1ot.e occurr-enceb than actually take place.- 

I l in*  I 'ri~tl~ll~zsi~.~ll ; I ~ ~ c c : ,  \\'it11 tlie Facililator :111ci S~aff tl int  no party has pro\'ided 

$ . st84ii:iz !ii ~?l tr : \ .  t l ~ ; ; t  tlji* lIIOrr?- cap CJJI interval measut.eme11ts sliould be clialiged.';' ATR'1: 

j.tiZ*tS rls;ce ttrk* ~~+;1~ . i i t t ; t l c1 t .  rlzisundcrstvod tile CLECs' proposals, and that they were in f ~ t  

.mik$r~~ d f*c$ rrik.illTc~t<tk lct3~1-11~ sctrsiriife to both the niontlily volume of CLEC ordads and the 

. B z ~  ~ , x t + ? a : ~  i t$  F j \ r t : i t s \  ;I\cr;agc ~ ~ i o r l t h l y  pcrfol-111ance to a CLEC from its perfoniiance to itsdf.'- 

$I+. a+. d a ~r %3 , i ! p t ~ ~ s r ~ l ? .  cfcr i l : ) r  v,-;\rra~lt ;111y ch;lnge LO the cap on in(erva1 laleasurenients. The 

i k%31;13:ra -jb1*z4 iifrkvlt~ifc~ 1h;ft rhe cap is appl-c>printe. 

'fhk- C'oiitrnixsion adopts the interest ralc pro\rision of @vest ancl the ndt-ocnre 

, , -qr l  . p ~ - L " 3  113 t f t ~  SfiF)uf:tt~c~~~ ziub~xilred 10 this Co~n~~i i ss io~l .  All Utah PAP pqz.1~111s th;tl ;\re 

E I : B I I % C L ~  1 5 . 1  :t!sci t.l',a\ctli ,+11;211 et\m the Utah post jud~ment intereat rate. :IS defined in Utlrli Codc 

, $ : b i t  %vazlltn l5- f -4, rc.yardli:\s [of '  tvhicli party owes money or is owed nioney. 

1w4g$5j4tj"g3&a 

t , ) t s ~ q ' s ,  ~ ~ r n ~ n s e d  PAP prosides that i t  will become effective o n  thc clittr thc FCC' 

,~~\a-+; , l r ,  * z L' rat* ~ ~ t '  ? 21 i ~ipplicatian for Utith. Staff recommended, and se~cra l  CLECx ;tgl-eed, Illat 

:kc ,*fP?-rz,i;;bc 1!,3t$= ~ b f '  t h ~ :  I'XI* ~2101iIcl he thc date that Qwest . ~ l r / ~ l ~ l i t . ~  it5 17 I applici~tion tv tliz 
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FCC, rather than the date the FCC L I ~ ~ I - O I Y J S  i ~ ,  Staff believed this earlier- effective clate 'rt8n:% 

desirable to prevent backsliding by Qtvest ciurin: the 90-day period wllilr the iipplicrltiitn is 

pendins at the FCC.'" The Commission finds that the Utah PAP need not he i n  effect unlil 

Qwest I-eceives interLAT.4 authorin for the Srs:e of Ur~ t t .  The dare on which Qweht recti\.c.b 

37 f a~lthnritj- shall he the besinning of tile Utah P.4P's plan y a r .  

Form of Pavment to CLECs 

Qwest's proposed Utrti~ PAP pro\ridsh for payr~~rnts to the CLECs to br. 111u(.lc hy 

bill credit, rather than by cash or check as CLECs requested.'" The Corl~rnission agl res I+ it11 ~lzc 

staB that it is appropriate for Q\LTS~ to make CLEC payments by bill c.+rcdita since i t  ~vould hi: 

unfair to require Qwest to make cash paynients to CLECs 1vhel.e CLECs trre not cur-rent in 

paying Qwest for similar services."' However, in tile rase cast: that a CLEC is owed 111art. tlritn ir 

cu~e~rtfy owes Qwest. the escess amount must be paid by cash or check if the CLEC rtquesrs it .  

Audit Program 

Part c ~ f  the administration of the PAP \;ill require auditing the PlDs. The autliia 

ssi1i cover man) areus of inreres~ from the implementation to the actual perform;incc o f  Q\s1cst, 

In Qu-cs'r's prfapo~etl PAP there art' pro~isiol~s providins for hot11 CLEC ~.ccluestecl auclils and 

audits that arc chosen hy the administrative body based on their perception of which me:l.!airc i iT$ 

:it s r t ' ;~~  risk of hai.i~lg pr~)hlcms. f ~e Staff Report I-ecommend~ aan integrated audit psogs;~fll to 

he iil?plemenr\o,ci through mtilri-state collaboration. In particular. staff suggests  provision^. 

- I. --- I". .. 
C-r  

Src- rll'&T'.; f 'on~n~ents on F;l~ilitl~ol.'s Repon nl 38. 

:.I .I.~'L. WorldCorn's Cnmnienis on Staff Report :tt 4. 

;i 1 St-rf Staff f icpnn at 71-74. 



@ ~ * 3 3 ~ ~ : ? i i  1 ~ 3 ~ 1 '  4 2:,:ib;jfrkrc~fI jY+'OiC\ir fat- ct~:inyitig file measurement regimen, and allowing for pre- 

E,>+t eei f !,\t .~I~.t\:id> rc1.ixci.1 the ; tud i~  provisions to implenlent die Staff- s 

r~i..,:-:sc:ib~:ar~td,ittti::~~I :i3 it-$] i i:trifi~~,iaiioli o r  mot1ific:ltion that require the independent auditor (chosen 

5;!%3. , ~ : t t ~ r i ~ - = ~ i ~ ~ n ~ ~ +  i t ) %  1 4 5  c;.11 TIT ;I bl~lti-Stiitc col l ; ih~~~.at i~~e)  to coordinate u-ith other audits t<> 

.P u ~ 5  r$ t ig t l~ ,d~ i$  r F i ,  js!iri xz:~* it  j1roccs'2 ful. C ' ~ ) I ~ ~ I C X ~ ~ I ~ ~  aspects of tile audits; JII-ovide a matelialit). 

s'ri;q+:~ i i j l  : ? I f , ~ f p ~  ~ f i i ~ k  rt:p;~~tci t :k:  ~ I * C \ ~ C I I ~  :i CLEC prol~osed audit ~trhile dispute I-esolution is 

;%~3;.,&;:? A ,$lid jzt$;*:4*ilif ik t: IJX' f i ' o~~ i  ~ I * ~ I I C ) S ~ I ~ ~  ;in audit of data older than three years." The 

i 7 - ~ a t s ~ % g i r  - r z r i r  . t ~ l c l j ' i l ~  t iw ~;ii,in$:i!& tlic Staff rccnmmcnded. Fu~alier, it finds that the additional 

i i i : f : g ~ , t q . i -  f , ~ t i ~ ~ - r z  p t i l p i j i ~ ~ . - i  it7! ~ I I I ~ I ~ ~ . I I I C I I P  the concepts asriculntcd by the Staff is appropl-irtte, 

i i',k'l' h,t\ I C L J ~ I C \ I C ~  sp~ci f ic  language in the PAP to precludc Q\vesr fro111 

- -.. 
rso 1.. ~rr\i,+, j = 4 l B  j ~ , i i ~ a ~ i : i i t ~ , ,  rhrr~is l i  increased stiite rates." Thc Co~nmission agrees with the 

+~icisS-- IL rci, I ~ i l i t i ~ t fd~~ I : i t ~ t i ~ t  fhnt the \.!ti111 PAP need not include language pl-ecluding payment 

fl , ,-.a* +. &*:,,-I c i'!ar?n: .zrt,* tu ( 1  pritu;~r> rcawna for this findins.  Fir->!, Qvest is under- a price inc1e.i 

$;;;.?:,:.$t 4 L! \ t c ~ ~ f . i t t ~ : t f  ;TI f- 'ti111 ; t ~ i c I  iis t ; t ~ c h  C ~ ~ I ~ I I O L  be acljustcd Scsr expenses such as those incu~reii hy 

, - mL a.i.it:,ttti*rr $ 4  fkle f . ' r i ~ l ~  XJf\P, SCCCIIICI, tlw FCC has made it clerir that PAP payments may not 

ere is-s,: '~a' i4hrrB ii? ~~j!cf.s::ift~ r;r!us i n  prior 37 1 orders and in its prescribed pricing 111ethods.~' 'We 

Pl,..si ;+ -8.. .L * a  +: r $fib- c 3 S f  w13ir"'l ;lul\t.~ci;ift'd with the operation of the Utah PAP do not qualitjl under any of 

9 3 ~ ~ ~  $V + T  r 8  ~ r i : . ~  thr: i>l.lr,C r9ap \latuic t1iat would allow an acljustment of retail level rates, We 
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further note that none of the costs assoc-iatecl with operation or d e s i ~ n  of the Utah PAP will he 

allowed in the UNE cost proceedings. 

Other Resolved or Unresolved Issues 

A number of issues that remained in dispute at the conclusion of thc collahol'aiivt. 

process are considered resolved in accordance wit11 the stafys recommcl~cled soltntions, :ih 

preuiousiy espIninec1 with this Order. the Commission ~tdopts the Utah S t a f f  Reporl sul?juct to t11c 

modifications and clarifications contained in  the Discussion Section of this Ordcr, All provi.;iorlh 

of the Staff Report that have not been explicitly changed are adopted by this Ordur'. 

CONCLUSION 

Based on the evidence nrld findings above, the Cornn~ission fir1cts Irhul ~11c W t;dr 

PAP as proposed by the Utah Staff and as rnodified in this Order's Discussion Section is u 

sufficient anti-backsliding mechanisni. This finding lends stson2 support to Qwcst's (uturc 2'7 1 

application. 

Thc Commission concludes thnr thc Utah PAP a:, proposed by thc l.lli.~h Stitr't' a r ~ c l  

modified by this Order falls ufithin the zone of reasonableness articulated by the FC'C and i l ~ u ~  i t  

prc)vicles adequate assurance that Q\vest ~vill f~ilfill its requirenlerlrs unclcr the public intcl'cs~ 

standard o f  17 U.S.C. 3 27 11d)r 3 )cCf. 

ORDER 

1 .  Commission directs Qwest to adopt the revisions to the original Illtiilr .hit:llSf' 

Report contnined in ti-re Discussion Section of this Order. 

3 -. The Commission directs Qwcst to file an amended Post-etttr'y i4ssunancc I)i;~n tlxirt 

c~ntairls the ianguage necessary to irnplelnent thi\ Order's provisions i\.ittl lhc C'oi~rtlix~~irlr i l l  all 

expeditious manner. 
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+ - 
t'u:-i.ll,rrl! tc t  U.C.A. s63--1.6\-+ 13, an aggrievecl ])arty niay filc. \\.ithin 20 ditys after- 

f 'kFk?rr' l \r3%1~rl i  l i  (t it" Cnf~lnlishioll fails lo issue tln order within 70 days after the filing ot'suzh 

r s 6 n i i a  E,$. 1 4 1 ~  r;.quct.t \!I:\/ 1 Iw consictered clenied. 

fl:t'!'EXl nt Siilt Enlx City, Utah this IS"' day of June. 2002. 

IS/ Stephen F. Mechnm. Chail-nian 

Is/ ConskrnCe B. White. Commissioner 

IS/ Rjchal-d M. Campbell, Con~missionel 



!.iXPOl:,@ THE IYEBRAS1W PUELIC SEF.'JICE COM"ISSIOI\J 

:; 4::q Y,r6tl;.1 ~f Qvrrest ) Application N o .  C - l e 3 0  
. : i - - > - t t ~ t . f i ,  i s l r n g  i t s  i lo t icc  ) 
i :-t-nt,:ii? L- f l l e  i t s  Section ) 

. - ,: i r?r:rp~3 t:d:.lsn VJI t.h the FCZ ) IJIO'PIr3M FOP. REI-IEP.?,III!G 
-' ; 2 cai-[~n3t  fc.1 t l l f )  Comm~ssion ) C;P&tTSD IIJ PART, SZIlIIED I N  
j A .7+-: ; i.:? tc,npl i s:~cr; with ) PART 

- r - t i - n  ; T L ( c ) .  J 
) Entered.  14ay 5 9 ,  2 0 0 2  

Y, : :  t nkL  Mebraska P u b l i c  Se rv ice  Chxls A .  Post  
. - -,:-a_r-c;:~~:~ S%a:f: 3 0 0  The At r iu r r i  

1200 N Street 
L i n c o l n ,  NE 68508 

,'.-..* , . r + ! t . ,  . A ~ - ~ P  c:.?;nnlun~~-ations of t h e  Steven H .  Weigleu 
f:~tf;a--r-a* , T n c ,  anc? AT&'l' Local. Serv ices  : 1875  L a w r e n c e  S t r e e t  

S u i t e  1575 
Denver, CO 8 0 3 0 2  

Lynn Anton Stang 
Q w e s t  Corporat ion 
1801, C a l i f o r n i a  Strec t .  
Sui te  4 9 0 0  
Denver. CO 5 0 2 0 2  

Jill Vinjamuri 
Kutak Rock 
1650 Farnam Street 
O m a h a ,  NE 68102-2L86 

Jon C .  Rrz~nrng 
E r u n i n g  Law Office 
1079 North 2 0 4 t h  Ax7eilue 
Eikhorn, N E  68022 

-34312.1 2 3 ,  2002,  th is  C~mmissiori entered ~ t s  i ~ - i  t i a L  
: cl~:r i indi l ig that: Qwest ' s Perf~srmance R s s i l r a n c e  Plan (QP-AP) was 

' ~ ~ ~ J ~ L L I v ~ L ?  ~3a1:t." (QPAP o r d e r . )  Subsequently, Owes: ColTora- 
, , - I ~ A I I  (Qwosrr )  f i l e d  a Motion For Rehearing of QPAP Recom- 
nt:r,tfacfon~ nn May 6 ,  2 0 0 2 .  The Commission heard  o r a l  argurncnts 
or: Qwesr'c Hotion on May 2 1 ,  2 0 0 2 ,  with appearances as showr~ 
g t-av L- 



.-,  his orde r  addres ses  t he  Mozion For Reheal-ing f i l e d  by 
&.rest :.;ith r e s p e c t  t o  t h i s  C o m i s s i a n ' s  Apr i i  2 3 ,  2002, order', 
w t t i c h  addressed the adequacy of the QPh? t i l e d  12 Xobraska, 
-, . ~ o t ~ r  compe t i t i ve  l o c a l  exchange c a r r i e r s  (CLECs) subrnit tecl a 
jainc response  t o  Q w e s t ' s  motion. 

For t h e  reasons  set f p r t h  below, t h e  Comrr~ission has ds t e r -  
sLnp,d t h a t  rehearing was warranted arld modif ias  i t s  QPAP o rde r  
aczssdxngly.  

O P i ? ; Z O N  A N D  F I N D I N G S  

Exclusivity!rSf f s e t  

rn, i ts ~ r i g i n a l  QPAP order ,  t h e  Cormnissiorl rejected :.he 
l ang~age o f  S s c t i o n s  1 3 . 6  and 1 3 . 7  of Qwest 's proposed QFilP, 
s~ating Chat it " d i f f e r s  Erom Federal  Communizations 
C x r m i s s i o n  (FCC-I mandzte, a s  well  a s  che Texas P l a n .  " (Order, 
paragrap5 22.  i In  piace of the  mulc i - s t a t e  E a c i l i t a t w r ' s  
racoxncnldecl eLect lon  laiigdage for Sect ion  1 3 . 6 ,  t he  Comrnisoion 
inzlucied laz?j.uage tka~ ATST a l l e g e d  was from t h e  Colorado 
Por;wmznce -issurznce Plan ICPAP) and which r e l a t e d  tn  t h a  
-,rsatrili+?t of Tier E payments a s  l i q u i d a t e d  damages. i n  placck aL 
Q:vest*s prop3sed S ~ c t i o n  13 .7 ,  t he  Commission included Lanpaga 
f r o z  Zhe SBC Texas p lan  addressing o f f s e t s .  

In- Qwest's Yotior1 for Rehearing, Qwest r a i sed  an object:inrl 
to t h e  Commission's recommencied lampage i n  Sect ion 1 3 . 6 ,  as:- 
serting t h a t  ihe Commission's proposed Sect ion  1 3 . 6  d id  not 
sr_rcura=eL-t or f u l l y  r e f l e c t  key a s p e c t s  of t he  Colorada provi -  
s ion  and was i n c o n s i s t e n t  with the ex i sc ing  S e c ~ i o n  1 3 . 5  of t h e  
:lebraska order, -8:hich s p e c i f i e s  t h a t  T i e r  1 payinencs a re  to bt' 
~reated as 2iqt:idated damages and which is i d e n t ~ c a l  to the  same 
p r a v i s r ~  i n  ~~UITRTOUS o t h e r  FCC approved p lans .  Qwest aLss 
ahjectcd co the ordered S e c t i o ~  1 3 . 6  because i t  ~ l ~ m r n a c e d  any 
rr,r,?;irment that the CLEC e i e c t  bsexeen dugl:zatl~-re s tanclarda 
ilitci romedles . Furtnermore, Qives t ob jeeted to the Commi5s:on ' c 
revisions t o  Sec t ion  13 .7  on the b a s i s  of its balicf t h a t  
language recomaended by t h e  m u l t i - s t a t e  f a c i l r c a t o r  was corr- 
u i ~ t s n t ,  i f  nest t h e  same as the  Texas p l an .  

FalZoviing the  Cornmission's hear ing  on Qwest ' s Motion f o r  
Rehearing, ATGT made a pos t -hearing f i l i n g  with t h i s  Commission 
s t a t F n g  that as  t o  t hese  s e c t i o n s  of t h ~  QPAP referen~ed above, 



. . 
.';:!l!r E'!rist,), ngcon language i s  completely acceptai-Jl;a t o  AT&T. rl'kke 

L .  

anzac zcids ?.rue -.ci t h  t h e  Colorado Language . . . l ,  i 

I.:pi;~n ~:ey.ri . r t i . l  of i t s  o r d e r ,  the  Commi.ssion .snrses that the 
I.ti:::?~:rigr: -7 :  gi.~?a.Lly ordered  f o r  paragraphs 1 3  . 6 and 13  .7, i s  'ot 
3  fit.^.? itr~d accurate excerpt from t h e  Tolorado CXAF. 'The 
$,;-A i.. (r,C'".". . . . . : T i n  i t s  order  on gwest':3 p::r~:lr;r, Lcsr 
_. , -:... ._ -+,., . ~ i n ~ . d s ~ i i t i ~ n ~  p icked  out t h e  corresponding Culcrac ia  prnlri - 
.. . .. ,. w t i i ~ h  t h s  p a r t i . e s  agreed w e r e  acceptak~le .  Qwesc Isas 
ri:.~r~~u-er:t.iy Li.lecl a cosnpliance f i l i n g  i n  Washis~gton r 5 a t  izciilcies 
: -* 
.,;& t . l .1~ i.T2cZF-', Ianqaage, a s  olrdered by the Wasfii:?gt~n C a ~ s x i s r i i ~ z i  
snci l:r?;gd i.tgaii 'ih~ CPAF, which addresses  t hese  i s s ~ e s .  

l i i  i igh!. rtk Qrziest's and ATLT's accep tmce  of suc!~ lar;p.~acr-?. 
Y It.+ :-.z~ii::~r s u i  on iincts t h i s  t h e  most acceptable  rcso lu t ior i  tc :  
: ; ;c~IQ,  'fhns Commission li-keltiise d i r e c t s  Qv~eot t o  i n c c t p ~ r a ~ e  
, .~i i~. ;n~agc s ~ r n i l a r  t o  what Washington ordered  based on rhe 
i': i-~i-arl~2 L ) ~ O \ I L S ~ O I ~ S  foi- Sec t ions  1,3.6, 1 3 . 6 . 1 ,  13 .6 .  i anci li - 7 ,  
i-n*.h;;.r t l~i.rr~ the  Secti.ons 13 .6  and 1 3 . 7  p r e v i c ~ u s l ~ ~ .  rardered b j p  

~ l , , ! i  C ~ m r t i l ~ ~ l i > n .  

Ao sxch,  ()west s h a l l  incorpora te  the  f oLlvwing modi f ic-a-- 
t 1 in:; t,n  it^ r ev i sed  QPAP: 

.. r 

I -' . c; 
Tills PAP c o n t a i n s  a comprehecslve s s t  of pe.c f ~ ~ - i i i d t l ~ ~ -  

.r,u~meas.clres, statistical n e z n o d s l c p  es and paLa:xerrt 
mechanisms :hat are  designed t o  fur.ct',.r?n togncher, 3 ~ ; 2  
o?il-/ t oge the r ,  a s  an i n t e g r a t e d  who'li-3. ?'a -2:csr.; t'::r. 
FIAP,  CLEC must adopt  t he  PAP i n  i t s  enti:-e;y, int.a i t ;  
~ n t e r c o n n e c t i o n  agreement wl th  Qwest :n ILPL: of u t h e r  
a l t e r n a t i v e  s t anda rds  o r  r e l i e f ,  =.:.;::cLnt as stater3 :n 
Sect lol ls  1 3 . 6 . 1 ,  1 3 . 6  .::, and 13 .T. 

13.6.1 
Ir. e l c c ~ i n g  the PAP, iLEC s5a:l s u r r e r ~ d ~ r  any riglit.: 
c s  remedies under stace i.ihcieza;e ~ ~ ~ r u i c n  q u o i r t y  
r u l e s  cr under any in t e rzo ;me t t lon  agrhssenL ciesi $ned 
-. &a rxovide S U C ~  monetaqF r e l r e t  F o r  ". 

c i , ~  ~T,&T~c perfj>r 
mince l s s u e s  acidressed by thill ?A?. Tk? FXA3 s ~ i a i  l nc r t  
l ~ m l c  e i ther  nor,-zontractual legal nr r t ~ ; ? - . ~ " ~ ; l t t ' i i r : : ~ - ~ ~ ~ ;  
regu! story remedies that: may be ava~La?:ls ?t^ Ci,BC. 

~3%' BjPPLR'BtTAL ORDER: ORDER DENYING IN PART, AID G R h M T i l 6  it; IkTT C4>TS1ir3 PEL$:CJ?J 
iS'I- P~XOtfSTDEDJ.1 OF THE 30% SUPPLR4l3JTAL ORDER. CO1!J",SS1Ot1 GPSU? A E ~ P E ~ E I I I '  ;%kX?'C 
I Ekkl:RYJ24CE XBSlIJWiCE PIJl May ZC. 2002. 



1 5 . 6 . 2  
rr :ler I gaymunts LO i'?,ECs a r e  ~ r ?  t he  n a t u r e  of l i q u i -  
&zed dmtages. B ~ f u r s  CLEC s h a l l  59 ab io  t o  f ~ l s  ac 
a c t i o n  seeking  c c n t r a c t  damages t h a t  flow from an  
a l l eged  f a r l u r e  t o  p e r f o m  t n  an iarea s p e c ~ f i c a l . l y  
xeasureci and reqxlated by the  PAP, CLEC n u s t  f l r a t  
r-eck pam..;ssion f r o n  the Nebraska Publ ic  Service Corn- 
n~ss io r ! .  This  P F ~ E ~ I ~ S S F C I ~  s h a l l  be granted only i t  
e v ,sEC csn pxesent a reasonable theory of dazagcs fD\ 
t h e  non-cos- forming p e r f c r m a ~ c e  a t  r!;sue and ~ V Z ~ O ~ ~ C R  

o f  rsal wozld ecoaumic ham. t h a t ,  as app l i ed  over tire 
preceding s i x  months, e s t a b l i s h e s  :ha:. t he  a c t u a l  
pa-p.ents c o l l e c t e d  for non-conEormi:iy performance i r ' r  
che relevant a r e a  60 not r ed res s  t h e  ex ten t  of t he  
cctmpetiti-~i? ham,. T f  CLEC can r ake  t h i s  showing, L C  

s h a l l  be permitted t o  proceed wlth t h i s  a c t i o n .  Any 
damages awarded tLu-ough t h i s  action s h a l l  be offse;.!: 
wlch gaymerits made under z h i s  PAP. I f  the  CLEC canr1nL 
make r h J s  sho.jring, the acz lon  s h a l l  be ba r red .  To thir 
exten: t5a t  CL3tfs contracc 6ctir;n r e l a t e s  co an area 
a: p s r f ~ m a n c e  n o t  addressed Sy t h e  PP.P, nc s~ic l i  
prc.csd~~rai requlremsnt  s k d l  apply.  

- - 
, J,7 

Xf f o r  any raason CLE? agreeing tc t h l s  P9.P i s  awarded 
c+qrrifisnsatio;i f o r  zh;? sarn~ h a r t  fo r  whlch ~t r c ce l vnd  
2xPmaf.t; ~rcder tkc PAP, the  C O U ; ~  01 otker a d j u d i -  
cat~r-3 bci&-i, kear iny  such c l a m  pay o r f s e t  the damages 
res.;Iricg from suck clairr. a g a m s t  payments made f a r  
LL- sale h a m .  Cjf,iy chat rele-zanc f ixcler of f a c t ,  aricl . . 
n a z t  Q~:es= ~c ~ t s  clrscre;ios, c m  ladge whac amount. i f  
a=-,. of PAP ~ a - ~ - i n e n t ~  sk-ouid be o f t s e t  from any 
;udi~;r,ent fol- a CLZ: ~ r ,  a reiateci a c t r o n .  

;n t h e  tar;;nxssi=?n's X r j r r i  2 3 ,  2 0 0 2 ,  QPA? order ,  t he  
 IT^^! uf::an det-e,'?rS.neci t 3 a t  it :+as appropr ia te  CG " take  ~ h e  Isstre 
~ 3 %  &srrt?atrez sne step f u r t h s r , '  by i n r t i a l l y  recornmending 

6 payxents .  [Crd-r, paragraph t~n'Eimtt..ed escalatscn f o r  "---- 
3 8 . )  iic,vi'.ovez, irz Quest ' a  Motl'iii F o r  Rehearing, Qwest noted cha t  
'?icr :i p~qmcntr uzder t h e  T-lxas plar. do noc e s c a l a t e ,  nor do 

- . i 6 ~ ,  c-.aza;atr;: rrsdar any otne- SEC Perfomance Assurance P i a r ~ s  
i $AT :- : tlppza';ecf by the  X C .  



;:Ti;ile this argumefit a i o n e  does nat persuefie the blebr-aska 
:..+ ; r . , : . l ; s r ~ i ~ ~ i .  !:estimony related to k i l e  siynif icant p~:s::f:i.sl 

9 > 6.. - >L z , , z 3 r ; . ~ :  < 61 1 mpact on Qwest o  f such unlimbred esca l at lo:? doe,? 
i ' r ? L G V  c : ~ I : c ~ I - ~ .  Theref ore, in light cf these arguinerits, :?,r. ,::mi- 
*,=. ..2Ls$;.:lisn i s  ot the opinion that such escalation shou!.cl be cappeci 
at E ;:.: ; r . ~ n t h ~  . 

ST 1-+ky nurat ion ..- 
Yrre Ca~m\issioa also modifies its decision Sy elirr?i:lating 

611" rr~quiremerit of "modified sti ct,r duration. " As Qwast r:ots=.d, 
s ? : ~  FCC has ~epeateclly approved plans submitted by SEC that per- 
;r:t m ~ c h  :nore accelerated de-escalation of montl..l.y payxent: 
ioqdeir  following months o f  corr~pliance. 

L1po11 reconsidsrat ion,  ha Com?iission does hellpire that cuzh 
'ahitky duration" coilld Ignore, at least In part, certsrlr! l w e j a  

- - I !  s.i~cc.esr-;iul. performance by Qwest. Therefore, as Ion9 as tho 
IP!?~~IYGIG!I  retains the ability t o  review and make changes t c j  ti!c 
,lTAP, Chc Uomrn~ssion IS wj.lllnq to strike the. modifled s::c:l:y 
<i;r~at~ori tccprrement. 

The Coml~ission remains firm in ILS belief t h a t  the K C  
~ c g i  s that che Nebraska Commission nus t be a i 1 c,wer? Lo 
c r m t c  a PAP that ultimately varies in its strengths and 
:~?r:i~)l,necses as a t o ~ l  for post-section 271 authority r r c m i ~ s r i n g  
.~ l : r l  enforcement .' By limiting Tier 2 escalation ar;d removing . 
':.'::r:Et~~: clurat.ion", in our opi.nion, this order rcfiects that 
h;gpunl-.r I ate balanc~. 

fn I lght nf the si z e ,  character, composlt.ion and pt:;lo~ci11 
.ilr;Lr ~.!,ut For: of Nebraska's teleco~municatlons markets, as well 
?is th f  level. of cost of providing sesvlce in our staze, a QPAP 

n; Fc:, IJf~I~ra~kd can clearly be different fronr other s ta i  c.5. ..,bz 

ti-'rxa.jka Commission has a legitimate basls for Lk'nc. a d $ i : i ~ ~ ~ ~ ~ ~ ~ i  
I cit-g:~ -crncntz that have been s e t  forth, as : c i s :  actli'ng iz a 
r:inl1:lc-tr cons~stent with the pro-competitive and p~iblic Lnteres t 
s l \ t e~: t  of the Federal Telecommunicat~ons Act of 19136, tzne X:i' 
,i!,rl Kebl-aska law. 

Ip~:*ially, the Comrniss~on reiterates that ~.t is ~n t.35 ptlisltr 
L Y ~ E I S I - ~ G C  to assure that the Commission has the ultsmat+~ autr:;zir- 
1-7 to detarmine l f  and when changes should be made to t c ~  QPAP. 

SKE I E K I Z O N  PEXNSTLVANIA ORDER, FCC (li -029. RCLD\SF.3 SEYT. L9, . l on l ,  
fV-ib'11 il*JtPll 1 .2E 



.pawm;hv-- - -  t-he C:iir,riss~on ro - enphac i ze s  that  ~t reserves the 

righr tn icitrat" a proceed;ng regarding the  QPAF a t  any t i m e .  . .. b.;r,ile the :~?-mal re-:rev should be periociic a n d  t h e  six-month 
- - + J - - J ~ ;  L_lrV_ f~;r:.rli qp1tferaily s u f f x e ,  parties must be able to sa i sz  
;ET;Z;S i s p ~ e s  bsfore t h ~  Comission at any t m a .  The 
Ccmt:ssisn wlil decide rf  such Issue needs to  be lxnm~dia te ly  
acidreas& -r l f  I r  skcuiii  bs considorecl at the X I ~ , X C  "1:2.-mri~th 
:7+.>*; el.+, 

Tipl r ~ ; . g a &  ti, b;L ocher  aspects of Qwest:~ M o t l ~ r ~  fo r  
%hear;zll;, t>bu'ezz' s mctron i s  denled.  Qwes t is Ilersby d z r e c t  ad 
zo make =he revisions s e t  f o r L 3  i n  the Commission's i n l t l a l  QFAP 
k~rder,  dated .<?ril 2 3 ,  2002, e:.:cept as modified above. 

C D I j C  L U S  Z O b ?  

f.7 15 T3"eTCrZ OPIIERED ti.; the N s b r a s k a  Public Service Com- 
.-- , i . . .aS~~ri ..,- :hat pr :es~  s?:ali m a k e  the  revls ioxs  ser fo r th  i n  tho. 
::F,T~;~-+>-Q~' L-, in-tiai :PAP order, dated April 2 3 ,  2002 ,  except as - ? i"wv . -  ,- --"' ,, . ., ab;-.*~, a:id f i l e  suci: with t h ~  Commis~ion on or be fo re  

. , a s L - %  * c  ::,-it?:. 

-,.. - 19 
A. -a ?i1SLL:i S?;1!E3.E"u that GnPF: c ~ ~ ~ p l r a n c e  1 s ackeved, cnc 

m 1 reccncenc! kc; 'ihs FCC that the r e v ~ s e d  QFXP 
sa:i:-:-cs : ke  p~k::: zncerest f o r  the citizens of Nebraska, 

.I.-- risdc 71% EtZZREI: a t  L~ncoln ,  Nebraska, this 33th  day ~f 
:*jay, 3 "I 2 2 . 

Chair 

ATTEST : 

x-. ,.,ecutive Director 
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MriiGdtrAR4 A.iMUNDELE C O ~ ~ i s s t o h l  1 
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COMMlSSIONER i 
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COMMISSIONER .. &I& b u  iJ L-3,- 

LF4 'WE MATTER OF" U, S. WEST ""ec'o' of "llil'tr DOCK13T NO. T-000OQA-C)7-OZ3$ 
C_'OMMCINICATIONS, IhIC.'S COMP1,IANCE 
WIT11 SECTlON 2?1 OF THE -- - 
"3'EflctTCOMMIINIC:AArIIONS ACT OF 1996. 

///-1. ,.A1 1- ----- 

5 6 3 3 

n * 
Iiavirrg considered the entire record herein and being f i~ i l p  advised in ihc p ~ c ~ x ~ s t ' ,  !hi' 

, \ r ; ~ ~ ~ l ~  ( t~rp~,ratlor: commission (--Commission" 1 finds. concludes. and ardcrs that 

FINDINGS OF FACT 

i T I.IC Federal Telecomrnunications Act of 1996 ("1 Y'q6 ,4cl"l added S ~ c i i ~ s t ~  27 i t ~ \  !!$I: i I 
E 5 

C'rrinraunitat~~~ns : k t  of' 1934. The purpose of Section 271 is tn specify ihc w~nclitirv~s {hi\! tn~r,,\t hc 
i 

tyjct :.,rJer f i j r  the Federal Communicat~ons Conimission ("l'f C"] to d t c ~ t v  ;I Rc\l t'lpcrnr.~~;; 

(".tilly;q ( . + [ \ (  )('*']. such as Q\cest Cc)rpo~.ation (-.Qbest" or thc " ( I  ~l~ipsn!" i. C ~ i f ~ , ~ r i !  !.~ltnri: $1 - ! 

. - *  I hc. 1 <.-C has rmphasi/.cd t11~ importance. of f c t t i i  k t >  i c ~ l ~ l p ~ r i l ~ t i ! ~  cbi i  & l r i >  S~i ' l :v: i  . , 
h 

1 )  ~3pCn penicipation of all interes~ed panics. 2 ,  inilcpeild;ot .h.ird i i ~ r t j  tea!i:x * t i  

f i l ~ i d l l t ~ ~  ~ L I P P O ~ I  s~s tcr~is  (..OSS7'), 3 )  dcsifn of  purfomancc inc:isurcri~cnh otii! \;;~nil;~rd:.. .rti.: - : i  

aJkipkitn of pcrlbmance assurance measures which create a financial inceni. : i 0 r  post-enrp Sec i i t l i~  

16:*11 cc?~npir;ince i 

-I-* i n  i'\nj.ona. ( j w c s ~  has proposed n Pcrt'orma:ice :\istirancc f ' t i ~ n  r "l':\l''.i il,% t i  P~)sI-- 

..rT.& -,< -.---, - 
3 ' ; ' :  fr;rpfi:3u-. (?t th15 1.j:dt.r. a l i  refercnccs t i !  C.!S XEST have been changed tir C)!\rst. 



apgrotal momtoring and enforcement mechanism. The Qwest PAP requires specific Icvcls r ~ f  

wtrotw'ic pexformmce as determined by performance measures and asse~-2s financial liability f 

E ~ I ? ~ F c  la n~fteet the standards. 

1, Section 271 does not contain an express requirement trhat a BOC implerncnr 3 
i 

5 IPetfonnanie Assurance Plan. The FCC does not requl;c such plans and does not inipoic 1 
i 

requrrcmenrs fur therr stsuelure if a state adopts one. The FCC has stated that 11  tvill rcvtch j 
rnanktor.ir~g and enforcement mechanisms developed at the state level "to de[urminc whrttlcl-  hey ltril I 

I 
it.tlhltt 3 ft'ii~c c)S I C J S ( I ~ ~ ~ ~ { C I ? C S S ,  and are likely to pro~ridc Inccntlics lhal arc sufficlcn\ to l i 7 s t f r  pcwi a 

r d -9 cnt t t  ehrsktt:;r ci~rilpl~ance "- 
3 
t 

:if 1 z irl rts rcs.fcu of monitoring and cnforccmerit I T I I X I ~ ; ~ I ~ I S I J I S ,  thc. F('(I' fou~~scs i)r\ l i r i :  ' a 
":I a I < ~ ~ ; I ~ ~ - \ L ~ I ~  C ~ I ~ ~ ~ ~ C ! C ; : < L ~ C S  j j p t ~ t ~ ~ i . i ; i l  Ilab111iy ~ I I J L  p l ~ \  I ~ C S  ;I I I I C ' I I \ I I I ~ I ~ I I  :ltld S ~ ~ I I I I ~ C ~ I I I I  I I I I ; L ~ I I ( I ~ L ~  i t 1  

id  $ TC,MG~:S~;<~Z!:: >%rh;if:lit i'h;ll ijr { ~ C S I ~ ~ C C ~  to < J ~ ' I C C I  ailif s;inctgo*7 ~ ~ 3 ~ 7 1 .  ~IC' I .~~)TIIISTICC ~\ '}ICII  11 ~ ~ t : \ l r : i :  J) ,! 
B 
2 

i' $ cr;i:-r-xe;~uag tircrhznttm thal docs not icaie ihr door open u~scason;ibly lo l~rlge!iun i l ~ l d  ;~ppi..ri 
% 

:i b~cc<ii:!inc.l;:itii licpnn For iindispursd fieins, Staff submits i[s Report 113 !hc C'ornn~lqs~on i ~ b r  i 
% 



wrsrder;irri,n ni  Open Mcetrng. For dlsputed ~ t e m s ,  Staffsubrn~ts ~ t s  Report to the Hearing Ult.lslan, j 

l@llk 3 gtrrmdural recornmendat~on for reso lv~ng the dispute. 

X 
I 

111 September 2000, Qwest submitted 3 nioci~fied Performance Assurance Plan i 

"PA!'"& ihat was patterned after the PAP submitted by Southwestern Beil for the State of Tcxas zntl 

E 
\ 

sd $1 Iota1 of se\-en workshops on Qwest 's Arrron,t PAP alcre held 111 '70UO 2nd 2001 j 

i 

alt~  ?ilkul t+tlriishc?p i ~ m k  plncc on July 13, 30C)O at [he C o m r n ~ s s ~ o ~ l ' s  offices 111 F'1~ncr11.x. F'rvsciti ,I! t 

r$t L-4t ' \ i : t~ ( / .  ih ! . \i orlcIC.'orn. Inc un behsll' of its rc~ularcd s ~ ~ b : i ~ i l ~ ~ t r i e s  ( ' " \ f . t ~ r l r i f  " r ~ t i : " ~ .  2 .  1 :i 

5t9f i ~ ~ i . ; a ~ ? t r ~ ,  Siiu~h\t.cstcm Well I elecorn, Eschelon Tcli.com, Inc , 1:li.ctrlc i,it,lhnt ti\ cr, l;'r 

, $ L -  

? : i a F 1 :t'+, j!t."!)l;,i ~ C I C C C I I I I .  IIlc ("CO\"). C-Sp11.C C'0111llltllll~~~i1c311:2 ("c-s{II~c"/ ,tllkf I ~ L '  R'.!4,tik'!lS.i 

1 I 1 i l  -icc.i 1lc1 \\clrh\hop 011 [llc P:lP tool, pi,~t; till lul! 3-5 ,111t! lh. 2tl i ) f i .  -1; 

i plrn3 ba!*x\i <. o1'lic't1~, 111 l ' j . .  C I I I ~  Presc~it e~ther ~n pcrson or ~ ~ ~ l c ~ ~ l i o n ~ c a l l y  bcrc Sr,til. IJr'l, i h c - r  

! ! 
,. . I l ~ c  i1111cl \vor-kshop csn the PAP took plr~cc on ,-4~1gust 27 , ~ r l i i  -? .  - . it : i , -  

4 7 - 9  - - I I I I I I  I ' SCSCI~I  c1~t l i i ' r  111 ~ C I . S O I I  t ~ t .  ~ r '~c ' i J~ i i~ l l l~3!~ \  I? : \',I;! ) r  

- .  i.ctlcl,t- .;r.i I c.i I s~h, i lon,  t 1-1. SHC' Ielcco~ii. S ~ t ~ [ l i \ \ c ' s t ~ ~ . ~ i  [!clll I ~ ' I C ~ , I P ,  I',!; ill! 2 :  ;,'1. I$'! \ ( 6 

r ~ i a t  p a + !  ,;*, f'i;;; ,,',, !? , I I T C I ~  I I 1' 

1  it^; I ( \ L ~ I  !I] \i c.11 ~ , s ~ \ L ? [ J  011 t \ ic  i':\f) ~ o o h  I ~ I ~ I C C  t 1 1 1  [ )c:~i~twr 1 - ,!!)el ; 5 .  21 11 1 c a p  - 

I; . ( ' r i e -  i % C ' : i  i'f:*,.t'iil ~ C I L ' P \ I O I I I C ~ I I >  011 [he fil'~t di l l  L ) I  l h ~ '  \~Orh~llclp. 

~ I { L -  I ~ I ~ I I  \!tv!-.5liop (-)I) ilic l'h\P t rmh  pl;lcc 1 1 1 1  ~ ~ : ~ C C I I I I ~ C I  ! - \  111d ; 1 .  L ~ ~ t i l , .  <!- l i l L  

Y > t a i :  .:.,rtiiii '- trffi1:r.c I I I  Phocn~x.  Prcsent were Staff, DCI. (Jivest, ~ i r ~ ~ r l c l C o r n ,  -Fi:l, Si3t 
i 

3 i~ jr*~;r*r; :  i %t a4 ai;rt K1 :C( 



DOCKET NO. T..Oi)OO~~)A -'I7J={ bd \:$ 
B i 

IS. The seventh and final Workshop on the PAP took place at HP's offices in Fhncnlx or.i  

April 2 and 3, 2Clr71. Present were Staff, DCI, Qwest, WorldCorn, Z-Tel, and SBC. Cox p;uiicipst 
i 
: 

16. During the fifth PAP Workshop, the parties agreed that the PAP approved by tllc lKvl' / 
i 

ow. Inc.'s 771 Application in Texas would be the foundation for Qwcsl s PAP ~ I I  
i 

oughout the Workshop process, Qwest revised and modified its proposcd PA['. )fi 

I 

. Qwest. and WorldCom and 2-Tcl jointly. filed Bnefs on the remninlni: disl~tnrtl I ,  

8 isst~cs. (J\~;est and Worldcorn tiled Reply Bnefs on May 24, 2 O O 1 .  
!j 

9 1 :" .-lfitlr r2nzona LVorksl~up process had concl~~clcci. Quest 1110d1fici1 i t s  I':\\j) c l ~ i r t i l i *  
d 
B 

t l g  8 the Keymn;" COvcrsrpht Commirtee ("ROC") IVorkshop process C)u.esl d~scusscti tllc chnnycs k r t  i f .  

i 
i k # Rh:i)it dnd ot'icrccl ro i n c l ~ d t :  thc ROC' changes I ~ I  [hi. Xr~~on;.l I-'AP. 
i 

$ 2  5 [In July rl. IOOl. Qitrssr filcd n rciiscil :\rlzon3 P A P  based on cll;ln~t:s ~ l ~ , \ r l t .  11: ti:t+ 

L: 
'i 1 I: i;$Z-:tit :\ t t y ,  r ~ ! '  ~ ) W ~ S I ' S  prop~scti S u l ~  f ~ .  2001. PAP  I ,  allac11ct.l Irerclo as 1 2 \ . 1 \ i I ~ i 1  . t ,  %i[\~: 

f+f % ~niorpnr:lred i~trefn by reference 
f 

ii $ 1  !t'c?rtcfC'oni fileti a Response to CJwest's Revtsecl ? 4 P  on July  76.  201) 1 
8 
!t 

I . $ ?  6 
i7 :t r (SII t)cicrbcr 29, 2001, Staff filed t ts  Proposed Staff' Rcpart on Q\C'CS( 'S  I'cr(ort:(,~ti t '  

j 

I :  . .*$>,+:,irfnrai: 13i,tr! i"E3*t~p~srCI ~ ' I I I ~ ~ I I ~ s ' ' )  
k 

1% : I \\ ttritiCnm :~nd Q u  ssr filcd Comments on thc F'~~ilposc~i F I I I L I I I I ~ S  t l i ?  \o\ 1:11ibc:t ' 

f t?  ;: : f l f l i  ~ ,< , ! ,C1? , !1 t~~  11' 2(IOl * r ~ s \ , c c t l \ ~ l ~  

'it 1 - % % - - c r i L  r)ccc.nlhtr 2.4. 2r I I ,  5tat'i' Iileti {is F'1!1,11 Repor: o : ~  (.)\\ c . ? I ' ~ I  I ' L . ~ ~ ~ ; ~ I : I I ~ I : ~ L  

I . . 
I 21 : ,ii;trr,:f:,:~. f'!,lrl ! " f - r l , ; t l  l<t'p~.ri ) -\ i c y >  ol thc ?; l r~; i l  [<cpo~-1 i i  , \ [ l , l ~ I l ~ t l  hcrcrcr ,~i; f , l i r ~ t . l , ~  f 4  

2 2 : dk \ i~ (~ rp~~ra t~~X i~crcirl h>' rekrence 
L 

2 1 
6 ,  $ 3 t ):I l;ini~:ir> X. 21 l(j2. (ih+. cs! 2nd l j ' o r l ~ i ( ' ( ~ n ~  tilei1 ( ' c  t111111cri~s t>n $I; I !  1-5 1 I J I < I ~  \ < ~ + \ I I  

i 

-i I St, pclrty requested a i , , . l < i l ~ ~  on disputed ~ssucs l l i e  find the rclcorri sul'til;itrri~/~~ 

l!c\clr7pctl :v r e ~ r ~ l v c  ihc dlspli:td issues relaiing to the PAP. 

k PAP Strwcture 
a 

2 - i, - , -. 'i <*j.,cest's p;upojcj i u l )  (1, 21)01 PAI' IS  a t \ t c ~ - t i ~ r < i \  ~ e l f - t . k ~ ~ i ~ l ~ n $  ]?/;in. t t t \ i ! .  

3 - 1 -3 t:rrnls a3 proposcrl by Q%s\.est. 

1 
1; 

DEC'ISION 
$ 

- - ---a,* -s.." ,-s,k.., 



c C'LECs receive T ~ e r  I payments lf Qwest does niot provide: panty hcrwt.e.rl iftr j 
I 

t$cn.rwc I$ provides to the CLECs and that whlch i t  prov~tjes lo its retail Gustomcrs or ~f i. 
i 

Qwcst falls to meet appl~cable benchmarks. 
t 
1 
i 

g Chest makes additional Tier 11 payments to a dedicated reserve account 11 Qu-csl 1 
i 

ftlr- expe~~ditures w ~ t h i n  p.e-determ~ned parameters esrablished by the ('rlmnrissiort it' 
i 

t; ! i J ~ c s t  ia~ls pant!! and benchillark standards on an  agrrcsallc (, I Et' '~;i.;rc. 1 
t { w 

I1eriumance measurements are glven different welghtings (tltgh, rnrti;tim.. ii;n t [I: i 

$ 
if 

r c t lcc~ rcl;it~ \'c !mportance 

- 3 '5 w F'iii.r.ricnt 1s generally on a per occurrence ( a  si.r cloltar ~ ; I ) ' I T I U I ? J  ! I ~ I I L ' ~  ';tc i ~ t l : x l h : t  I ? t  
P 

. . 
4 4 4  ; r 1 1  n~an-conSorm~ng s c n  Ice events); for perfonnancc mtlilsurernenrs t~ h x i ,  t J r  tri)r #:.;:i: 

: + I  $ ca (.hvesr's proposcd Tlcr I dollar palments are 5t.t ~Urrh ~n l-ttl>lc 2 ~i thc !':\I' 

- ' , .  " ,  
a i *$ i t i t  ? :;I I i ' . ! i i l ~ C ~ ~ i i  to (-'LL:(. 5 

0 "I hr PAP rel~cs on ~ [n t l s t~ca l  s c o n n ~  lo determint. :vi~cthcs ;tr?;, ~ \ I ~ ' ~ ' C T C I I L ' C  I ' ~ t ~ t i ~ t :  1 

. i i  J ()west proposes using a modified "Z-tcst" 111 CL ;t!t~atc t i l t '  d ~ f r i ' t r r ~ c ~ :  bt'itr, ev:: 



two means (for example, Qwest and CLEC service or repalr ~ntenlnls) or perccrntngcs ' 

(Qwest and CLEC proponions) to determine ~f there IS panty. 

o Performalce measurements that have no Qwest retail analogue use bunchmi~rlts, i 
which are evaluated using a "stare and compare" method without further statiatlt.~! [ 

! 

analysis; that is. if the benchmark is 95 percent or better, Qwest perforn!aricc restilia nlsj:it ! 
I 

he at least 95 percent to meet the benchmark. 

B Perfonfiance measurements have been g1vt.n precrsc C ~ C ~ ~ I I I ~ I ~ ~ I I S ~  ( * i ~ J l ~ s ~ l  

P:rfomrancc Indicator Definitluns ("P!Ds"i. that spec113 the unlt of rrle;isurc, lltc ( C ~ t ~ t  ! r 4  ' 

hc ut~lr;.ed In the measurement. and the standard. <)\vest ~r~cluded 37 nicnsklrcnicut.; I ~ I  ~1319 

E3.4P Thc PTDs, thzir wre~ght~ngs ancf t h e ~ r  classiticatlon as 'I ler I or TIC:[. I I  , I IC  u t  fi,r.lii 

irl :'ir!achrnent I to ~hc :  P.AP. 

a tJ;~>nlcrrrs in ('I.F.Cs nr [he dccllcatccl rt.scLnC ;accc~unt at ()\\'ci,i ;irt:  to t r r l i t i i t ,  4 : ;  

t l~c  niontir ti)lloi\.~ng ihc due date of  the pcrlbim~lnci. rcp1)r.t 

o There is a cap on total payments made d u r ~ n g  a calendar year cqual to !(r per.,:ci~t 

i t f  C)vvest's "net Iocai rciienues" 

a The PAP does not become effective  t ti less and until O\vesr rt.ctlc;c!; S::L.~rttr~ j: ' :  I 
.tt:rE~orr!i Sram tilt' I--i:'C' fix .\r-~cc~n,~ 

: b  ; Disputed issue So.  1 - Xdditiunal Y % I h  
f 

i * i  i 2(+ Cq[.Ei's want Qtvcst to ~:~cliitIt. E'IDs PO-(?. K.1--, P(.)-$ i1ni-i 1'0-0 111 t l i v  :\TI{ rr1.t t J  t i1 
Ji 

T t ?  1 Pi ;I; , :C:~LIICX ..bv.orh C ' L ) I I I ~ ~ C I I I . - I I I  ~ L I \ I ~ ~ C , I I I ~ - I I I  1 I I ~ ! C I ! I I C . \  . I I \ ~  I *  I I I L ~ . + I ~ I ~ L ~  t , L-, . i ~ t ~ . , ! % ~  l a ,  - 1 
1 

2 :  r ~trtx:itr.r;'~~.- it:: - . i t ~ l c t ~  {);)\.rcsr tssucs clcctrcln~i nc~r~tic~lt~ori  ( I I ( -, rll,it p1.11\ I ~ I O I ~ ! I I ~ '  v.c,rk [ , I \  t !  

r +  i -- ~,PTC!CT tl;~?, izccn ccirr~plered and [hat scmicc 1s a~ta~lablt .  to ltlc cllh!tlrner P O m n  I ~ I L ~ ; I S L I ~ C S  v'[iil]~~~* 
i 

't : ' -. f { ' : X J ~ : ~ ~ C ! ! ~ ~ I .  ' w i ; : ~ ? ~ : i : \ n r ~  'I lmeir~~csi"  and 1s inlendcd to c \  , ~ I [ I , ~ I L  ill: ~ I ~ I I C ~ I I I ~ ' \ - ~  %.? v. \ l : i l l  y l ~ c  t r l 3 i \ ! i  

hfllrns C O J T ~ ~ ~ C : I ~ . I ~ I  rrutrfiuations tlrc transmitted to CLEC's. by l 'o~uslng on thc pcrccn la s~~  or" ontcr 
1 

fhzi art* tran;n:rrtcii tn Ti,ECr or- posted tn the billing system for- Otvest rct'~il t r i t h ~ n  t i t r  hcr:;rrrc-.;%i i 

2 t r  $ tiat-. F't r- 4L r:l-,j<rire.t tlic " Jt.c,pard:\ hc311ce Inter\ ill" d i ~ t i  ;. .l!i!.iic\ L ; I <  t ~ l i i : l ~ r ? ~  ,-, j ~ , r j > ; t j T l - ,  ' 

+ - i - ,  - 1 ~ : i - t ; j + : , - a g i ~ g : : ; . .  ! L  -:.-:::L kc>..:. : ~ i  i r !  J ~ L ~ I ~ C L  L ) [ O ~ I ~ I I I ~ I I  ~ U C  LI.! [~--  I L L ~ I ~ I ~ ~ !  I ~ \ ~ : \ ~ - I L . ~ I ! ~ O I I \  -:, + j l r ~ ~ ~  ~ ~ f 4 ~ t :  

I 

DECISION 



i DOCKET Pi(,.) -1 - i irrr)rtt i ,4-~# I? ~3 

I 
F 
7 

Jt.i>piucJ> I\vOtrccs," rncasunng the extent to w h ~ c h  Owest natlfies customers in arlvancc of  i i 
i 

j4%tparcftz~ii c f u ~  dates when onginal due dates are missed. 

% - 
* In i ts Ju ly  2001 Revised PAP, Qwcst agreed to treat PO-6 and PO-7 as a "family" I . 

i 
i P(r.c,n A I I ~  PO-?a. PO-6b and PO-7b, and PO-6c and PO-7c would become three families composc~l 1 t 
5 f i l l   so ski\)-n~uasurcs, If Qu1es.t n lsses  both sub-measures in a Family. then Q~vesi nouid p ~ y  .I 

4 -  f l r i i i , r i i . 5  i q n  u i~icl~cver sub-measure would result tn s higher payncm Q~vest agree4 t i )  iocludc P O - i  5 
9 .* P 
$ dirt! )-~\\~clrvidually 
L 

$ it :A I hc 1 'I_I:Cs part~clpatrng rn thc KCIC a r e d  (J\!csi's prspnsal In i r k  Rt.ip1111-.: I?? 
L 
f 
i 

B) 3, f. l > ~ $ i ~ & , r  s I t r lk  , ' l ) r l  I Rc~.rsetl PAP, WorlciCnrn states that i t  ~ ~ ~ T C C S  rth Q I ~ C S ~ ' S  pr i \ ; x~~~~ l  11; i - \ ~ i / , j ; i r t  
7 

n i : t ?  x 7 ,  1 
3 - hitrt't'rccon~mcnds that 1'0-0 and F'O-7 should hc inc1utlt.d rts il i , in~ttj ,titi! {'(I-t.  , i r t ~ P  

5 ' '  ) -  : i ~ , : c i r :  11% ! ~ ~ i l i ~ < l t . ~ i  11ii11\1d~!,111~ 

2 ", P 
3 ,  1 k t  I 1 hc part~cs have resolvcci thts d ~ s p ~ t t c  r e , t s~~n~th i~ \  i f 'c i t pp ro~  2 ? I w  i ~ ~ g i ~ t ~ , i c L ' ~ !  

! 
i 

. j s k , h ~ t i L L i ~ j L ~ i ( ;  ( 1 1  I ~ I ~ L ,  I\\LJL S{JIIIC (-11 ~ I I C ~ L *  C I ~ ~ I I I ~ C ~  ,!ppc<i~ I ( >  iw rLt1cCicti ~ l t ~ : , i ~ f \  11, 7 ~ i t x  v. x ' ~ ~ l ~ ~  

' r k :  j f ' . ' i i J  i 4 . i  ~ h c  L ' \ ~ L , I I L  t \ILLS ~ ( I I  ~ C I  d o ~ i c  so. (htcsr stioulcl rci I ~ C  11s IJ.-\IJ 111 rctrcct rlic.;c ~i$r'ccn;crii. 

z c 'i ,= pritj>o.,i~,f tjla1 these nwasures bs  ~ncltrded tn the PAP at thc s ~ \ - t ~ i o n ~ h  rcvlcu S~ibst.qui.rii\\v. tJaest i 

"1 



easures are sufficient. These CLECs urged thal additional Chanse Management measures shoalti 1 
included in the Arizona PAP: a P D  for "Software Validation" that 3ifou1d measure i f  the tcsi i l c  

est provides to the CLECs is an accurate reflection of real world scenarios, RQ-2 "Kcfr 
i 
F 

Iity"' that would measure the number of software releases that require changes or retraction is*rittin e 

days of their implementation, and PO- 1 9 "Stand .Alone Test Environment" ("SA l ' t : ' ' ~  1 
r 

hermore, V+'orldCom argues the GA-7 Change Management measure should rlnt bc dinpncutrh- .til 
! 

.st proposes. but rather should be a bcnchniark measure that rr:quires 1 Of) percent coi.nplinr~c:r: I 

1 . - 
t > Staff reconinrends that PO- 10 2nd GA-7 shoulrl tw ~llcludcd 111 tllc Pi\  1' prroc' i o  i i b ~ l  ' 

9 :, S I X - r ~ ~ o n t l i  rcv:c\x and prlor 10 o w e s t  filrng its 27 1 :~pplication 1% 1111 the FCC, Staf'l" b e l ~ ~ v s s  t t i ,~ t  I t t r i l l  
J 
i 

E I J  $of  rilel;;. rneas-tlrcs shoutci be tncludetf as more than just di:ignost~c nleastirtss, i~lul illol.~lrl I I ~ I ~ ~ .  ' 
f 

f i , I-I~:J:<!I~IL~:~, > ; , I ~ I ~ ~ I Y ~ ! >  < ~ I \ L I  pc~idttich i r i ~ ~ ~ o ~ c d  1 0 1  ~ ~ o t i - c ~ ) r l ~ ~ ~ l i ~ ~ ~ t c c  I llc ~ I , I ~ \ ) C \  l ~ ~ t ~ r  , I ; : I~*G.v~ 

i 
12 $st;inr!;trcfs f i ~ r  IIICSC nie;isures The GA-7 standard allou s one m ~ s s  f i ~ r  \oliimcs hct~tccrr 1 , r r i t l  2 0 .  ! ~ r r i f  4 
I. -3 a t t t  [ ~ r r ~ ~ : i i t  hc,liictitnilrk for ~ol t l rnes  greater tliali 30 L~~iclcr Pf ) -  I f ) ,  lor \ L \ I L I I I ) C \  b t t b t  ~ ~ t - 1 1  O I ) ~ :  t 

1 

i 4 $ ~ t ' r ~ .   jut's^ 1% t l l  hc alloiteii one rnlss. and tVr volumes grcalcr* ~ h a n  tcrl. tlic ~ C I ~ C  h:i~iirl, s i , i ~ ~ < l , i i ~ i  , . 
i 

5 2 5 c c  S i a f i  concurs m~tli  both measurements and surecs s ~ t h  O i ~ c s l  tI1;iI t i~cic  rric;~..irii 
P 

Ih Ishiirtit.1 he cl.a;riad 3s riur I I  \ i ~ t h  a H ~ p h  p;iyrnerll ronkng. 

, l. * 
! ,  4 . t i t  ~ r , i f ' i '  ;~LJ*CCS \\.ith iVorldCon~ that the PO-IU S-\ 1 '1  n i ~ ' ; ~ s ~ r c n i ~ ~ ~ \ [  bc ~tl i : l i~~lc I r t i  

r r  

i % j f '  IF'. 6 ir i t i  !zcc~r;ri!:en~t~ tli,~! 11'rhc panlca ,ire liar ahlc to d c ~ c l o p  ,L . > I . I I ~ ~ , I I ~ I  lilr [Iii:, I I I C O ~ ~ I ~ U  t)t*!l+fi, t i t  

it)  ;Gffcct:ic L ~ J ~ C  the P:\P. t l ~ c ~ i  PO-10 s h ~ ~ i l d  hc diagnost~c.  .i11(1 S ~ L I L ~ \ ~ C . X I  'I[ [ I I C  $ ~ \ - ~ I I \ ~ I ~ I ~ I  f J  'k: 

2 r i  , eLt . t ,Lv ' ,  i ttl 4 1 :  , ! ~ > k j t i [  -jbi>~.l/ i. ;[I{!: \ t . \ I :  I ~ * . L I L ~ ~ I  L~ I L ~ \ O I L I L I O I ~  ( $ 1  111; ~ I ~ I ~ > ~ L \ \ L *  Y C ~ , I I L I I ~ I ~  I'O i i j S  1 1 : ~ '  

: 
2 ! ! ::*;: . :b;$*,j . :! l  \ ![ i l<r~t l l t  

Y r ?  * . - -.. - $2 c Jgret7 1~1th Staff I hat FYI-! b ( 1-~rnely C'liaii~c l l ; l l~a~c 'n ic~i l  011 l i c , ~ ~ ~ r t r \ s ) ,  l i t  1 . '  
"! 
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Disputed Issue No. 3 - Root Causrc Analysis 
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k f -  g k 7 r ~ i i  tr:fr i "a~~:r*r~ i ;  tlrouEti be req~~~rcci  tu be m;~dc to such C'LEC' 17) S2.000 l o  IIW c\Lcrll t11.1t i l v ,  

3 
L 

, A 

. - . : R 1 L  i l l  I I 1 1  \ I l t l  [!lc' itlll lll(111I~1, ( 1 1 ~  [?ct1 1 1 ' :  

;a j ickzii .r$.: ., ..'... C N I G ~ ~ ~ E ~  itt12il the rneasurc 1s not niissed Quest :lrgurs l h d t  i~ftcr s t \  rilortths fi\i 
f 

- -8. 3 , i 
i ' &  , . . . .  - - .,... ..., &.," .,<, -<.-. 

t 2 :  A , . .  

,.; . :. T c:: %$,:.?:.,: !;: : ,,L:z.f;,:,:~;F;;['::$c:%:$ a r ~ ~  :;>f t ?iL. i [ ' I . ?  [.sf, [ ~ ] ~ g a ~ > l [  ; ~ : ; ; l ~ c ,  jnC.j :l,[)s[, q,,;ll,;;r*! 1 <,(,;, r,jc i L,L. 
: i :i 

*J%y : E"f*,r:yt;::,+?:y:;i i . < t :  ip.? Of'.J :yffl.,;, & f f ( . c ,  \ f R - 7  2nd h1R-S 
8 



the ~nclusion af additional Tier f l  payments, Qtvest wlIf Srai~ c s%&s$~&%.aI ~fxg;~t!t~-:: 2 0  f:5 - 

compliant service. Qwest argues that CLECs did rrak ofkr  C T C ~ ~ ~ ~ ~ ~ Q L Z F ~ P  d f f x  5wix~$i R ~ - W  @ 4 c 1  1 1 ~ : ~ ~ ; l '  ; 

3 )/ incur from missed performance standards. 

I 64. The CLECs favor cont~nued es~rtlarion br-~mtrl tAe srwett- m~r;tR f ! w ~  ,*~gm rhr  ' 

3 percentage increase in remedy amounts front rnonih tc3 h?+mlljt. d r t ~ p ~  d51er zimc ~':t~:r~!i t~v2)" t t f - i  _ii:d , 

G beyond 7'1zey arguc contlnuaus duratio~i peni~lty csca!atr~n cLr:i t . , \ l t~~+sps fqcA~~cC:  ~ ~ t i + , i t i i F t ~ ~ ~ i ~ i i ~ - ,  , 

- 
They assert repeated non-cnnfomnnce lndicatcs that patxrri?? kct ;.ti *XZC tpw tot% ,I:.- 51-l:ts ft'>:-::i:i 

as CI cost of doing business. 

" I (15 Staff belle\ es that adrfl tta;lrii ciur;ttiojr #iti$b:r 

Staff starcs rhai I i the pcnaltres arc na1 ht$t enatqh, &el ;:rt.: a>.,- b;triccri .g flZc : l ~ . t ; l  r:F'f2 , k y  - f  ~ , I 



E DOCKET NO. T-0000t~A r2 % r 

4 ki respans to Staffs Proposed Findings, RUCO urged the Corn~nissiort to cytlsr 

ehc f4r4',or4;i30 cr~prmch to rhrs rssue, under which the total per occurrence payment is rnultiplie~l 
i 

KW 56;atng t 3  ithe 5ec0nd cuntinuous month missing a performance measurement. The tnultiplicr rt.; 

F ! 
i *tee ia.i :he rhirri cnntirruous manth and escalation continues III r h~s  fashion until (;,west Itncrcr:+ I 

- 
tx7 i t7  its j ; f ~ ~ ~ q , -  8. 2002 Comments Qwest opposes applying escalatiorl factors ti) - T  t t7r  II 1 

3 :  i:=ic..r . I ~ ~ U C C  thr c s c ~ t o ~ i o n  t:icchnnism has not hccti ap;)lisd t~ the 1 1i.1. I I  /~~isri:~r)i.. s t r  

4 
+ 9 Tler. ,~~  in.*;^- +:F 17Jkiahom3 Qticct btliexcs that Secause Stal'f d ~ d  not ~nc lude  ihc t:sc.,ll:~fs~jr~ , $  

1: 

f-:it2ri13>, I I  1% unfa~r  f:listsst argues that T ~ e r  I 1  payments are intcncicd to ,~CL ,Ia. , t i ;  

* * 
- j-:%j~:::;~?;i,: I::;sl:;"i,:f 1ti~erlt~2 e fisr <Iv.es.st"s ti holesalc perk~nnancc, not the 01i1y ririuncral i r l r . t* r r l : l s .  

2 

3r 4 "  
i' i 

" . %  i ,  ti ;iiit"icuit r t l  sct pe:i:iI!i~.; tliat \v1I1 cncot~r;!gt' Qivest to c t l rc  ser111;c r l i c l l l ! r t : t  



, 

! 

goal of encouragrng competit~on In the state. 

Disputed Bssue No. 8 - Bill Credits Versus Cash Payments j 
70. Qwest proposts to pay PAP penalties to the CLECs in the form of bill credits. Osresr i 

! 
P 

agreed to supply detailed statements showing the PAP paynxent calculalions and agreed to accept 

input frorn the CLE(3s regarding the design of' these statements. 

7 1. Worldcorn advocates cash payments made by the end o f t h c  month tblfowlng thc thir;t 

1 7 1  StafT believes that hill credits are an adequatc rnt:,inh c i t ' a ~ i n ~ i n ~ s r e n t ~ ~  pu!nlctlti ir;it!i': 

'1 : tht: I,,4l'.  ; ~ n d  that 1 1 '  in any given month Q ~ ~ e s t  owes ttic C'I,F.L nlorc In penill~ics rhz111 $ 1 1 ~  ( '1  ! - I  - 
I 
't 

1 4 1  {monlhly hill Qwest, the balance should he pald by check. Staff rirrtlicr rccrvnn~ct~rfi f!i,ri : A ~ - L I  
4 

I f ii ( '1 I-( shoulii rccc'1L.c 3 siatenienl Sronl Qi\ csr d c t a ~ l r n ~  tllc s0ur.c~~ t i ! .  lllc f"\P ~ ~ ; t : ~ ~ l l i ' i l t \  t t i ~ '  ! f i ' t  
ii 
'I 

I Staff' concurs wi th  the C'LECs that Owest shoultl rcinl! payment i)! t t~c  cnii t,:'tilc liloiiiil;  
4 

1 "  :/ lu\lot+ Ing 1 1 7 ~  dil~ii report and that I I  Chicst does not rernlt pa!*rncnt tn .r ttrnciv I;i.i~ioi~ f.~f!ci. .i % i i - t ~ .  

gTiiCC pcnod) then owest  should bc l~ablc lor lnlerest on tilc pnai iluc amourit : ~ i  ialcib il:c t ' r ~ i .  ; tW+i:  

"I -, 
, We agree w ~ l h  Staff that blll crcdlli are a reasoi,ahtc r c i ~ ~ ~ i t ; ~ t \ c c  p:t)ri.du~c i f  c y \  

, 
! " ) i l tK ,c i  ,I ~ r , ~ n ~ c . u l , ~ r  C'LE(.' more 111 penaltics th,w thc C'l-kC' rlttcx t.lt.tcst, til,:i r j> i : - i  -!!,:it r .iii 1 

7 '  

1% :i L'\.cc=,s ~ ~ ' I I ~ I ~ I I C S  h >  :heck QIVCSI ~ L I S I  pro\ ~ d e .  ho\\ ever. n i . c s u ~ j l : c i ~ c i ~ x ~ \ ~  ~ I , ~ ! ~ * I ~ I L ~ I I ~  d L l t . ~ \ l i n * b  i l ~ ~ l ~  

I 
i 

5'*1 ( I I X I L '  ~ I C I I ; I ~ ~ I L ' S  art' c ; ~ I c L I I ; ~ ~ c ~ .  Qtvest should Issue the crcdlt IT\ 1t1t' u i ~ i  (11 t l ~ c  !li(t:iti~ ~ ~ ~ t t l i  ,t : i ~ i '  J,*. 

I c~~ I I t  i n  i d I I I b I t i  I $ 1  ! . i :  I!\.. . , 

i 
1 .. . : : r a , ~ - t ~ ~ * .  r r t \ i ' .  1 1  1 1 - 1 ~ '  c rcd~l or o~licr. 1cr111[1,1ncc c+\i.:tl.cf tht. sr,,~; '  j l L ~ ! ~ i t j  t-~,:, I, -1 !: l r L i , i  t:, i 1  1 '  

I -' - -  f L~c~ord~! lg l t ,  

3 - - Disputed l s s i ~ e  No. 9- Penalty C:L:1v4fic;rtitrn 

24 1 '4 Qwest originally proposcd that all measures bc cl;~ss~ficct aL; i :ui- I i1lc:i;itrc; i ~ ; l l ~ + ~ .  :I:;. 

i :?$ ? I Y I C ; ~ ~ I I I . C S  arc' diagnostic, the rneas~~res  art' parity by dcs~gn  ~ , r  tndtviJi1;ti ('1 Er" ~ c ~ u l t ~  .I:;- ! . % I !  

,I:% g rt 'po~ f c ~ l  1 0 1  \ i ~o>c  ~ n ~ a s u r e s  Qix est st,i~cs t t i ~ ~  C'LkCs d ~ d  not I.irlllc-,[ 111;11 il t :. t i -2 .  t I? --I 1. iii 

1 :, l i b  l i i ~ ~ i  O b '  - bc ~ n c l i ~ d c J  l o r  I ~ c r  I ~ l a s ~ i l i ~ d ! l o i ~  <J\LCSL s t ~ t c - ~  1 . i ~  r,j;?\.lj>: 1 , ~  S '  t i t .  

9 
3 - 5  pcrlc2n)l;incv ~i~easur-cnients is based on the Irnporrancc ofthi. meas:trcs, atlct t:> ~ ~ 1 f t ~ 1 ~ j ~ ~ l :  ~ % ~ \ i ~  Nijt  '-, 



75 .  Qwest rnzkes the same offer i n  Anzona as 1 1  i;ltcl in t t ~  pi')Q1 

Qwest changed the following Tier I measures 

ortedly, CLECs accepted those changes in the; ROC. (;bwt.,s4 ;tpropa?set% trr sk;my? rkdr  

wlng Tier 11 measures to "Medium": CIP-3, C.;FP-.I, C)l2.-5. fvZK *f ;\rtlt X4Ra"-w 

g was in response to staff members of' lilt. pilhlrc utility 

e ROC to increase Tier I payments nnd loucr 'J71er Ii p;tynenf$ 

nges, bur stated the! would a ~ r c e  ~ t '  b I R - 9  ttcu'c utldcti ttb rhb: 

cessary for the f o l l o ~  nng measurements Ci:'\q, 1 , ( . i : \~3.  

I 1 ' h1K-7 a114 PO- 1. 1 
I2 I 7 0 .  WorldCom argues that all T I C S  I nicasiircs ch r~u l t l  

il 

17 1 tbr (. 4 ~iir_"is~ires lilorldC'orn also bc l~c i  es tlint 211 peslon~i.tricc. 1 
14 // sarnc mnk. as any classlfyrng and ranking procedure is ~ i l h l c c i i \ ~ ~  bYor81c lL '~u~ \  4 t r c ~ i w ~ +  i t t 4 , - s L t s 3 ,  t 7  

tl - ;i 
I: r;inkrnf is difficult as the importance of \ ; l r ~ o ~ i s  mcasuscs ni.1) : * l~ i i~ ipc  i l bc l  rii,ii. . i r~ i i  r t  I- ~!;ii*, c i  - 
16 i assign one rank to a measuremenr wrth sub-i~~easurenirnts o f t  ;~r.ylrry rmporl,if?r 6; 

'i 
$ - - 17 $ . , 

,+ 

18 !to l'ics I .  \:.hich i iould be the result of shiliing nieasurcnlcil;.; ti.c~lli ;t f1l;:i-i !.I..; ri 
i! 

1 cf 11 Stat'f hzei~cvcs r h ; ~ t  nleasurcrnsnts (IP-3. C)P-4. C)P-5. 01)-0. 14 t'c-? d i l ~ l  

; j 
24.1 h :I f-i15t.i s,lrlk;n~. Staff asscns t h a t  T ~ r r  I I  pa!.ii~cn!s ~ i s c  ir??!%lrt.:ni 

:; 
!I 

22 11 7%.  111 i t s  .lanuary 8. 7007 C'orn~ni.ri~s, ()\vcsr csl~larri., r11;lr 
4 

, 7 ,i 

-.I if "I'rer I arid Tier 11 measures was In respunst [o  St;il't' prt'i>rctlc:i.~.. i ; ,~ .  11 
14 // conditionai. Q w s t  notes that Staffs rscomrner1ii;itiun nlcrcly ;lcccji\s lli; 

35 reiects thc second. Qwest states this cherry-picking is unfi~is I 20 1 7 0 .  Qwcst's argument appears based on 11s j,oi;ii~i I ; >  ~ i i . ~ i  

I' 
2: 4 in the P-1i-I ri c;ln deizrm~nc 11s terms \Lc  bc.l~c\c that the' P \ I J  t -  '::I 

it 
i 2% lj decision ~ ~ h e t h c r -  10 reconlmend Qwest's Sec~lon 271 approval i t ,  tilt 1- i  ( 



i DO(;KE'T' NO. 'I'-rlliT~t:)t1A-~)'-fi??:1 i 
I 
i 

peibmance measures and financial incentives to encourage Qwest's compliance with the 19(16 .4cr. : 

C:anscquently, we bclieve that the Commission should have thc final word on the Plan's structure and 

terms. M'c find that Staffs recommendation to strengthen both the Tier 1 and Tier I1 incentives by / 
classif$ng certain rr~easurements to High is reasonable, and should be adopted. t 

! 
Disputed Issue No. 10 - Severify Factors 

f I 
Cl h0. C'LECs advocate including a severity faclor 1t1 thc PAP, \t~hcreby Qwest wc>uIt1 pi11 1 

anore based on the severity of  the mlss (for example, the penally wouid be greatcr if'Qwest nitssecl 1 
f'rtr: t";iu~ltr;g ,! s c n  rcc by ten days than ~f i t  nilsscd by only one d & ~ y )  (J~scst opprjses ~ncit~tt:n;r 

'5 s u ~  crliy Iitrtors 
I 

i r ,  ; h e:;[ hellcv~.s that tlls 1'1er I pcnal~~es are sut!ic~ciit t ( ~  conipsr~~;~tc '  e'l,tlC's, .iiirf ~ h c r ~  \ 
i i 15 Ti61 c i  ~iiclic< ~t'liilmi 10 C.L.tCs spcc~iicsll~, d ~ ~ e  I O  IIIISSCL~ >t.lnd.lidr 

$2 'I tit: C L-EC'S hc11ci.c [ha[ QU C S ~ ' S  plan (f~t:. [lili r t d ~ ~ ! ~ i i l [ t ' l >  [ ;kc '  \:lit> ; i ~ \ ~ ' i r t i ~ l l  ! ! i ~  

1 %  $ i l ls  slaiid:isd scl In the PAP, Qwcst would niakc Tier I I  pciiali>- paynlcms. ()aes! clinnis {he ( ' I  bi'k ! 
ii 

I(? In rile ROC' pri~cced~ng agreed to this solut~on. 1 
l a q  \ ] L , ~ ~ < L , ~ C  'i - 

F'crt'orrnancc Kelal~i c i t 1  I 1i.1 I I P.L!.I:~CII~ pc ik  \ ! o t : ~ t ~  

Rcnch~nnrk or- Parity 
I t )  i 

2 sccor~cis nr- less 5 I , I  1 1  I{ i 

- 2  ~ccc~~ii ts  IO 5 st'coiids ?5.ri(1!1 
5 sccr71111~ I S C C O I I L ~ \  \ I :  . l r t i 5 1  

- I0 secontls 5) 1 5.11titi 

!i j y ~ ~ ~ ~ , ~ ~ i j < - :  1 %I or lower 5 l ,Of)[ 1 
25 1 :.I?,*;, to 30,;) S ~ . C ) [ \ ~ I  

P 
. . ? I > '  
1 (I 10 50; )  s l l i , ( l i t r l  

2 ct . 5 1 1 ,  5 . O F l ( l  

: .% 4 L\'orldC.'cm agrecd 'to Q~vcs t ' s  ROC' proposril, and clitr~iic..; ttrat Quest I~ts  ; ~ $ T c c ~  ILJ 



properly excluded from its wholesale performance requiremcnt,s. 

(d j  CLECs can request a third-party "m101-aud~t" oL' SJv.cst"s u r t t i i l ~ ~ v ~ ~ l ; i  t r < ~ : ~ a t ~ ~ r i c w ~ ~ l ~  

systems. Qwest would pay for half the cost and the rernaini~tg co&iii wtulr~ bc spill , ~ ~ ~ t ' t t j y ~ ~ f ~ ~  F 5 $ ). - 

requeshng the mini-audit, unless Qwest 1s found to have matenit 

casc: Qwest would pay for the ent~re cost, Each CLEC n c i ~ l d  

measures/sub-measures or one domain area (preorder.. O T ~ L ' T ~ I I ~ ~ ,  \ ~ r t j ~ ~ t ~ ~ < i t t l r l k i ' ,  

biil~ng) dunng an audlt year. 

( e )  The C'on~rn~sslon retallis the I-lght to pcrforrr! ,1111 

ou t s~de  aud~tor .  I S  the Cornrn~sslon chooses io csarn~ne an\ a(\pccLt t i i  (,)\\-c>r 1, 

at any time ~t Jcerns warranted, such audrt ro be pald f i ~ r  iv i t t l  I I ~ l r  11 

(1) CLECs add that Owest should adopt 'I cilai~,p ttir,ri:,rt:r:rpcr\t 

I I.? from C'LEC's to c"llsi1rt: that n~srrics can hc rcplicatetl 17 rhc i i . ! i i . l t ~ i ~ ~  

1 6  months cannot hc replicated). I 

14 

1.5 

') I Siatf 'bel~eves that (J~bcst ' i  nlonitonn? prnpr,y,rl %:I! 

rc1li.n nt rhc P A P .  ,tnd t h ~ ~  t h ~  C-LEC7s' p r ~ 1 ) 1 7 ~ 1 1  \ioiiIcl h~ 101) Y ~ , I ~ T ~ I * J  

than C j \ ~ e s ~  shoulci select i\ie a u d ~ k ~ r  rnonltor. ;uld ~ \ I , I L  ! I I C  t t t 1 1 1 ~ 1 1  .> z i .  

: 

conciuct &tn .~ud:r an) time 

auditor i s  unable to replicate a nlctnc due to poor change crrntrtll 

subjcct :o the same penalty as i f  the metric had beer1 rnissert ( I  

5); ()\\ cSL L I ~ ~ L I C ~  t l l i l ~  l \  \\ LI \ I ]L~  hc \~c1ic~icl ;~i  i 'or '  I ! ,I b : ; , !  1.i1 

audrt el'lort. ()west also opposes Sta1.f-s recc~mrnentfal~un I I I ; I I  1 1 1 ~  

2 orc1t.r. . ~ n  . I L I ~ I I  at an)' time, bccnusc lhls \~c>uid ~~ncierni~ne I ~ I L '  11 , f j r l ~ . t '  ( $ 1  j 

L5 I 93 Staff does not oppose partlclpatlng In 3 nlulrr--l:~rt. :turli~ ?flit:# i s  * I i  

20 Il audlirnc pit>ced?iic are fai orahlr lo ihc iommis.liin. hnv, i.\ i.1 \ I . I :  
ti 
I1 

27 be ,tblc ro \\ 11hdrau iron1 such prnyrarn ~ T l h c  prt,ccdurci t J t 1  r i i ~ t  r L i  
i 

I S  I its own audtr at any rime. 

1 
7 7 

/j - - 



Staffs position is reasonable. Qwest's proposed audit procedures appear suf5ciently 

D ~ D F Q ~ I S  ia cnsurc <!west is providing valid data and conlply~ng with the terms of the PAP. CLECs 

3 tar atile m mihate audits. We believe, however, that Anlona must be able to initiate its own audit of 

4Jst.trk's performance whenever i t  believes such undertaking is in the public interest. There are times 

sv*EItef~ the sntcrests of Anzona may be different From those of the CLECs or the interests of other 

@ 6fiwte6, Wc further agree with Staff that the Commission should rctain the ab~lity to choose. or at 1eas1 1 
' r t l5ft13Vc, tile ii~tditor. Staff states that i t  will review the PAP auditing provisions in its sis-rnnnih 

7 ," 
4- {rgYltjn I r i  tile meantime. v:c bc11ec.e rhat Sect~on 15.0 of the 13:21-' rciating to aucli~ proccciurvs 4tn~ilil 

E 
< 

15 , 1, ,wrA~~~t lc  ih,tl the riud~toi \ \ s i l l  he subject to 1lirt7ona Corporat~nn ('omn~rssion appro-$21, : l r~r l  f ? : ~ r ~ f  h> r  h:. ' 

5 

Zqi ft,:t\%chi 1 trc C'o~l-in~issron should also retaln thc ability to condilct ~ t s  own audit or ensage  lit' S C I - ~ ~ L C \  

6 

' 1 iat' ,! I!~;rtl-party i i ~ i r l ~ r r r r  Stail' detcmi~ncs tha~  it \+oilid bt. 111 111c public ir?tcxst. mAitlt~~u;i~ ,.\\ 

$ 4  s)';tt:..n~ ~\inlcss the I.'ontmission approves ~t in adlance 1s ~ilsv Importartl :irlci should hc cxpllcrrl~ I 
~&l; i l f ,  ! 113 11K P,.IP. 

Disputed Issue No. 12 - Tier 11 P:ryrnents; 

In irs Opcnlng Briel: Q\vcsr states rhai Tier I1 ~ ~ : ~ ~ I I T C I I ~ .  S / K ) L I ~ L I  retcLrl lo t t  . I I I ~  lw ~ ~ > i , t j  

l i ;  -- 4 ' t i ~ ~ i % ~  I):;!' PS(iCCSSCi.  LL(orld(-'~ni slates l h n l  all mcasurernents ~c>.ccpl (;,A nIcasurcnlt.nts, si~oulci i)t. - - 

' 2  f i ~ , , . ~ ~ k $ ~ t i t ~ d . i >  I 11t;r I 1  

:I ' 4 1 -  5131'1 I ) C ~ I C V C S  that TICI. I I  payrncnts should IIOL 1uci-t soicly tc) (?t ic>\. bui s h u ~ ~ l ~ i  IIC : * 
P I 

..?n f~ ihuJ  I L ~  I L ~ I T ~ I C I -  the aim of increased cornpctition in Arizona. Staff rccomnlends thn i  Q\rcsigr , 
z 
,,t: '.I l:,:;!tict:~t- iilrdcr I 1cr I I shou!ri be u>rd to 1 ) cover [hc C u ~ n i ~ ~ r ~ s i ~ ~ n ' s  ; ~ i l r l i i i ~ ~ t i ~ ~ l  costs o t  iili~iltir~g 

* 1 

a= ~ i ; ~ : $ t ~ j z t x : ~ ~ i c  ~11idcr 1 1 1 ~  P:\P, 2.) I I I S C  C O I I S ~ I I ~ ~ I I I \ S  t~ lnol1li~)r p o ~ i - ~ r i t ~ y  C ( > I I I ~ ~ ~ ~ I I C L ~ *  : \II~! 51 <<!'xi: 

f~ A ~ : { ~ I I ~ ~ ~ I I ' ~ \ I ~ ) I I  COSIS drlring from dispute rcsolut~on and to encourage improvements 111 Quest's ; 



i 

k$emie , S ~ E C E  quality tariff in both federal and state proceedings. Staff states that i f  the Tier 11 I 
rtz#% e7pdtf:t-sZ what is necessary to cover the above costs, Qwest sl~~ill deposit the balance "; t 

wig S&te Gt~l'tmf~~ettf's general fund. Qwest and Staff shall work cooperatively l o  develop ;IT) t 
w s  ;3ccok:atrttg mechmirn fo ensure the proper use of these Tier I1 payments. 1 

qg i 
%'e dpce &If& Star? and the CLECs that the Tier I1  payments should nut hcriciit j 

I 

i .  hrzz zaakrs tll.rort/d he used to offset the costs of administering the PAP and furthering tht: go~il. 1 
T S P ~ ~  cnr-ztpt$t?inn rn An:fona. Retun~ir~g the pn-vrnents to Qwest diminishes the incerllivu fl~t*: 1 

9; ,XP :n$c3-$.;tf f.3 ;.-rf>ztn;c 
1 

' ;- 2 i- : 
7j '&c a";.-;> 3yrcb;' tttth ii)t;lflL [ha t  the  three month rr13gt.r l o r  I'ier 1 1  ~ J ; ~ - I I I L ~ I I ~ $ -  1 ,  ' 
LI 

i f $  % ;cat-i~:~F!c kg-c are 5~s~"m' tng jt)ifgnttmt on Staffs proposed 1 able 7 ar rhls ~ ln i e ,  ho~vevcr ,  w u  t)cl~ci I 
f 
i n .  'i 

? r P f?- r. ~-i3+:.::r:: :~Tiji~~jb::~ 1 % ~  E:-i3pppili\~ ftere~ti arc rcilso~tabi~ \vllen rc l  ii.\\ecf In t l lc~r  cntrrcy 'vier I ~ L J ~ C  1 i i , t 1  
B 
d 

z i  * 
r- g b  ;: r;&~i 7Sfi;lr j,h;s, frtt2.tt~ttkn &I iht: ~ri*,-r1301lth reLTlc\v. 

6 # 

IZiiiiputed Ssstic. Ko. 13 -- Stick! Durntion 

r *  - - 
L e& r "is$ 1 v  i : 1 ~  ~cn~"r'~~:t:k~ durartern" ilskrs to escalated penalty I c~e l s  "st~ck~n?" in piacc ~ r 1 1 r r t  ,i 

i 

1 

? '. i . ~ 7 i . , j : r  trqli5 +t: ;4lri;#: <,'hiest i* itccn~~if  I ( ,  nlt'rii pcna i t  I c , ~ l  rcducrror~s l o  ~ n ~ r ~ a l  I c v t l l ~ ~  f , ~ i t , , ~ i j  
J 

rirc* C'I.L.C?s Favored i t .  

pe11al:y 1 ~ 1 . ~ 1 ~ .  L I I I L I  ~ I L I ~ C L !  1li;11 1.1,i F ( - ' ~ . ; ' - : ~ j ~ j . > l , ~ ) ~ ~ . ~ ~ t j  / ' , A , l l  

I i.fl:.,'.,' lli(?!t!\15 c . 1 1  ~.i)!llj7!1;1!)1 ! ~ i ~ ! ' l ~ ) ~ . l l l ~ l l l ~ ' ~  i s  I I C ' L ' L : : ~ ~ . ~ ~ ~ ~  .. 

16 rcttlnl t i3 tlltttil! ie\'cb. 

,-Inzona. l. i~iici. I ~ I J  propos;ll, i f '  i,)\\,cst ntccl:, ;i. 

i 
s doivnward onc n~onth  after cornpliancc fijt C,y\e [ 

1:: 'l'stiii. it '  ()n*cs; rncelc [kc rncasu rc rn~n~  srandarci i ~ i  ttsc l i t : !  



Y 1 standard, the penalty payrneni would be at the munth ',hree lewi 

Qwest Tier I Penalty Paplen t  Levels 
Pcr Occurrence 

Measuremen1 Group Month 1 Month 2 hronrh i Month 2 tf;.~~ts yb 
\&a283 ?r 9$v @.+e. *- * * & c  1-Y I : 

I I " one n i o n i b  . ~ l t c i  cainpl~ancc Cur nnc mooill. hiit du;. !lor .i ::: ; '.> r!i H 
' ?  H WorldC'oln opposes the limit ofsrs  month r>rt pnt~~l'c'ttE e.i~af~tk$t*tr 

i-4 // <)\VCSI'S proposed concept of sticky durailnn a p p l ~  1 bcr $1 r~.ii; :~~t-r~>-, 

IOh W r  ;tgrce that thc praposrd sttck) rfiltdtrir~ i,erf1T:,'r*I I., I'~~C*I'~?.>?'I!; 

'I I that the sticky duration concept should a p p l ~  trs tr lrx  if ) r s i ; ~ T : r t 3 F r r i h  fk;tbc r~2;?l:;~ 

I; 

1 2  ( 1 1  I- scct~on 1-3 o/ '~ f \ \  \.st's j~rcrpt~sctf /'-XI' ~ * ~ ~ t r e , , t ~ t s - .  i i i<ns . t t r  1 x," *:, - 

- I ;  1 4 

34 appro\ a1 of ~ t s  37 1 appllcatron w ~ t h  thc fTC'C' r 

25 go i l l to  effect at the lime the Commission i i p p r ~ ~ t . . ,  i t  rcyardte. .*. t , v f  !hv --l+tti'r-- t i i  

20 file! ;r>sc~.t ti;!\ ~ n g  thc f'AIJ so inK> r " l i . ~ i  !lr!ttr i o  

27 8 L,',,,,,,, I , ,  ,,,'.'i,\,~i,,S, 

/I  
2B ! 10') owest asserts thar ttse FCC' h.ks at;ttcil i-!;-,I; $7, ::: rF rip: P:,i'j'41?: t i t  

I 3 r" 
, > z B  i ~ - ? ~ i  +"+7 t 

I 



DOCKET NO. T - l f O O f ) 0 ~ \ - ~ ~ 7 - ~ 1 ~ ~ ~ $  
I 

iaxiQGi.RgC pisn as la prevent backsliding once the WBOC obtalns approval. 

t it. Staff a m c u r s  tvi  th Qwest 's posibon on Sectlon 1 3.1 and ~ecommenciai thilk ti 

d&:~~:ir 'tfc d&: r3f FAfr should folloii. FCC approval. 

f l t ti+, c ~ s c ~ i r  wrth Q~vest at;d Staff. The purpose o f  the PAP is to prevent backslirlrir~g 
1 
i 

i p ; x r :  c!'ir.r=si;t o b i ~ r r l ~ ~  Secf t~n 271 approva\. i 
I 1 :  % 

i 

" f I .  %;;t.stit>~ 13.2 states that Qwesr w ~ l l  not be liable Ibr T ~ e r  1 damages to a spccific CIX,f*t' 1 
i 

f iu.?!;l ibe t~iorntriliin approves an lntercoonectlon agreement that kncorporates thc PAP. 
d 
4 

x i ,  B k j  I:ac IeI,kC's F>tfiu\e that t h t ~  should be ab l t  to o p ~  ~ n t o  thc P.AP i l~ so011 ;\> t \ l i :  ! 
9 

\$; 1 d - I 
f j ,  2'if_;:::.sir-;~ .IppP,rtC.i I ~ c  !':IfT :111ti dt7 110t ~ V a r i L  10 go ~hroug\l  tlw process of arncnifin$. I E I L ' ) ;  ! 
4' I 

P 
:$ 8 k :A f;figcsr starcs rhat t'f-EC" opposttior~ IS unfouncicd i ~ s  the FCC orders fbr F;,lrr.,.t, 

P 
5 

42 $ a  $:k , f - : j ; t~r ;v - ,~  ~:I-I-: f c w ~  teadicste rhat eht. P A P  is part of standart1 Inicrconnecrlon agreenicllts ~ r t  rho", . 
5 

: ,! 4 
i :  kt,r!? iif5;lgf;e::% xk it11 t i i t  e s : ' ~  ;~usltlon on Sc:'lon 1.7 3. ;1111i SuppOrts tilt' C'L,E( 's' ( / C , ' S I I ~  

i' 
: 3  

:v- 4z;lut t::~ i J b t ; ? \ i s  s ~ o n  ,xs i t  sees t n r ~  effect. w ~ t h a l ~ ~  h a ~ ~ t ~ g  to amend thc CI,I'C'sl currut1 
i 

:*$ s Y ~ r $ ~ L ~ i ~ ~ ~ ~ r ~ ~ ~ t ~ i  -b:2rEc~TICElt 5tiar'X's:ates that the Anzona OSS tesr has c~enionstralutj [ha[ o l ~ l t r i n ~ r ~ ; ;  , I I I  
I 

9 

, . i . c :  ;~r&bi 05?i5 he l i i l~d 1t11 ~ h c  C'o~nrn~bs~on and do riot riccd 10 l ~ c  u l 7 j l 1 \ t \ i . ~ i  
I 

. ,'s 
F.z *,> - J L 3s -: 6 $ f'1 Btt (3? a1trtiO F)r\f' 

I. i ,$ia pi:*: 'iir<-;r r r b  p.?\iqitg fiirtqg tkrtttcti illten[ to do so \ \~ thuu l  \\arLlllg lo!' lur[hcr 1.'0t11r11rsb\t)!r j 
! 

: = ,: , r r  ,L  

-.t i ,. - 
'3: :i tr:, F 5 7 ; f t i i t i ' i f i ~ i  F'.-IP i i c t~n l t ies will no\ hc p.l~ct i f  n ~ c a s u r e ~ i  were n11\s1211 i m 

d I 
2: $ t i f r : ~  +:c-d f i : f  a 1-1 t;;*r,~ii  e:r c ~ i t i .  'J'he VLEC's rnitlally believed Qwcst's def in~t~on of f'orcc ni;tjeurc \n',i:, 1 

i I 

% _ 2 - a v '  ;. 3 s , ,  - va :-- w-:c;c?;t-::,: x.i LY\I.H. ~ ~ 1 1 1  J I -S~IC>  l i  *I! 1 1 1 ~  I'OI.CC 1 1 1 ~ l ~ ~ ' l l ~ ~  l L ~ ~ ~ ~ ~ l ~ ~ ~  S ~ I O L I ! L ;  

c ,-- . ~ C - , , Z  ,,:if1,+. :, : I .E: - , :~  ~a'it'ait)re5 and that :kt: language from [he Colorado final f"4P rcp~r-t IS most' , 
6 1 

DECISION NO. 1 
I - ---.,----- . , 
I 



1 appropriate. I 
1 

I 18. Qwest proposes a definition of force majcurc rll;rt rs ~ i ~ ~ t r i f d ~  1.5i Frith not rndt;n~t~i$ ~n fix ; 
I 

one WorldCnm proposed in its Opening Brief. 

4 1 1 19. Staff recommends Qwest's inshsion c r Scctron I 3-3 forcr rndjrurc iarwapr rb*~: : 

corresponds to the SGAT language for benchmark star~rfards, Hcsliss*~er, S~,kfi~k~p;'lic\~h :!I$: ~J-FcF! , 

should not be forgiven for panty misses. Staff further recurnn~cnds titat the Pk4$ ~ * i d ~ ~ t ' y  thdt t i i z  $idit 

' 1  will resume in the month following the force n~ajeurc event. 

!I 
\I 120. WC find that i l ~ c  force mqcurc language 111 ~ t l c  EL.\!-' si:~sriFJ fb:.\atc ilrr-.~:,if;. ?tl-ar++,v t l r , i -  :. 

the SG'AT In that i t  should specify that inahllity to  bcc'urt: IIO~IJ~ICFL. c r  si'rtlct's ~ 3 ;  r3thi"t rr:r.~il;i. . i *  

10 1 transportation ijciiliies or act or oniiss~ons uf. tmtlsponarton t:miers .;hjoii: hc i r~ i<c  fii.iri:ii:? rA;=  --. 

'I r i' I 1 i 11) the exlcnt any  delay or f'i~~lur-e IT) performance c,iusctf h> tl!cb$ ~~itcunr:ii r r t i r i  1.1 i t ~ > r h : l t ~  */.i- . 
ii 

1 ? 11 control ;iiici without Qwcst's f i ~ i ~ i t  or negligence. V." conctir a i t i t  St:tfl.tlldl !-.ii<c :ia.ri:ti;c ~* i -+ i i  * 

t 1 
1 1 ; ~ l ~ p r ~ [ > ~ - ~ ; i l c  VOI l~cncIlti~;lrh <~;111ci~\r~l$. hut [IILII  ftirct' ~tki~ictirc l e i 3  ,.-i:t< t x ~ . ~ :  c\.$:~P,: p $ftr4, I , $ T : ~ F Y  

1-4 [ .  i\-..\f c l i ~ ' ; ~ l ~  t'ylng event -hould a t 'kc i  01% est ant1 C'I,EL'S ucpr,rlit t . i ~ i t t t ~ r t k  :+.=;, r t ~ ~ . : . ~ ~  FX~;C! 7~ - r :  

15 potcnt~al lor ~lnfiar t!~scrim~nation. Qtvest stloutti rcvtse F\iP acci!r$ttigfy 

12 1 .  Scct~on 13.5 slates that the hirf thaf QV,CSE tti,iiiu i'tsi>iitdflfu :~E::~cI 6'4i' 4 ,:;tl:-1: L. 

I I I ,  as n I I r c ~  i t  $ 1  ! : , ; l ; i ,  i - i t 
i 

IS  1;iryuc thc P A P  p~iyrnenis arc. nut + ' l~q\ i ld~itcd iiatil.iydhL. .ii:tl i ~ t i i \  :\tttit t!:: 
il 

: (  ; 
I ciLim;tgcl In Stcr1011 1 3 4 and 17 5 deleled. I%v? .t; gttc t o r i f  

li 2: I! 17.7 S ~ l ' f  si~pports Qv+cst'> ~ J S I ~ I C > I I  on c ~ c i ~ ~ t r ~ - t t % - = i ~  . r :  , ! , ~ ~ : k i i ~ - .  . ; , ~ \ L I -  < j ,  :~ t :h - .~$?r i  A 8 1 f -  

/1 
?S $ notes this is the sanlc language approved iq the SBC. -1"cher P;\i'. 

il 

1-4 1 i3!12side thc P A P  CJtvcst states that Secrron 1.3 4 ctocs rlr~r :Q~:P? r i i ~  k:~r'-~.t~:t tirhq I ~ t ~ r ~ t r ; ~ r h , ~ i - .  

25 rosults into evidencc 111 another prorceding, i f  ilppropriatr f)~vc<: G ~ ~ I ~ L X ~ S  kkw-, ~ Q + ~ $ ; $ + F I  i$ h;gqyi~ t ~ + ~  I 
C 

3 1  Iang~qpc Sroni ihc SBC Tcras P A P  ;lppro\cd by ilic I-('('' 



124 'tVc curtcur with the CLEC's that Section 13.4 is vague and ambiguous, and that tho 

refercncc to "l~quldafed damages" should be deleted. The purpose o f  the payments urlder ttle Plarr 

to r,ma&tfagc QSL'CSI*S cnrnptimce with the 1996 Act. While wc do not oppose the statctner~t t11,lt t 

BIGIY e%i$tence of the PAP. or that Qwest pays assessments, is not an admission of liability, we d o  trrkt 
I 

k i ieve  that {he PAP should foreclose CLECs from attempting to prove actual damages i1.1 excess of i 

15rc ;~~e6~-fi'erfts under the Plan. 1 
1 

,I; ,- Sccrior: 13.5 stares that actual damages from rnisscd performaricc rncasurcs 1 ~ ( > \ 1 1 r l  tw ' 
I 

Q~lf irzlt t  tr7 asct ' i -~~t t~ ,  thti:i. the paynients made under the plan :ire 3 reasonable :ipprt~j~nl;bilt,:r Li;: 
5 

"J $c~tr;racruai dsr1ra2c.s. Secl~ton i 3.5 also states that paynlcnts ~1ndc.r thc PAP arc not intcndcti I>t: ,i 

I 
((i 6 /tcnaiit Thz Pl.m siorcs the paymzms do no1 forcclosc any non-con~rectuul legal or rca~~intlirj < ! l i i f i L .  

i 
't 

82 J 2 ' f ; ' f ;r: i * L . f - C ' i  3s.st.rt that thc PAP p a p c n t s  arc not "l~quidatcd danlaL!r:," ; I l l t i  

$ :  , 
fi'lizh,<?r, 2 " $  ril,r: t:tr:f 4 ! ; t ~ i ; ] i ) j  hc t i ~ ] c t ~ ~ i  

.$> 5' . , 
$~"~iiairir14i;:-rl tS.rnaayrs anti a trtcons hy vlhiclr the partics, in adi8;~nce of a breach, fis t l lc 1:111(1111,1 1 

3 

!J~txr~~!:,ci  fhJt g ~ j ) f  . r ~ ' g t l l t  thertfrian~ and acrce .. upon its p a p e n [ .  Q~vest belicics thc C'I  E("sf ilcsrrc i r i  
1 r 

; r 5 .?. *.?.,it! <trppof!s t,lv.~lsr's posi~ioti 011 i iqu1~131~'d  C ~ , ~ I I ~ ; I ~ C S  In S c c t i a ~ ~  I 3  5 S ~ ~ ! t " i  I I O [ ~ ~  , 

\ $$:F'" r" r,ir$ECt: L,d'i+df C ,:ilf'~fbil'd iti the ' I ' c \~s  P.\P. 

. i t  1 6  
I 1 : : %  y t r l . i ; i . i f  q . 9 ~  f - ~ ~ t l i l ~ e t !  ( ' O ~ S C C ] L ~ ~ I ~ ~ ~ ~ ; ,  the l j r ~ t  IWO SCll!cilc'CS 01 Pt\P S ~ C ~ I O I I  1-j.j i ; l l ~ j t l l i t  i i c *  

I 

! : ' ; : , ; , z ~ ;  5reb* &tt : t6- i t r  i s i i i 5  [ I IC \t;ite~~lt!nt co~it:~i~ied 111 tile ~ I ~ A I I  t'nltir:~ij~) f"4IJ report " T I I I ~  ~,.-II{II,( 

: r+c;;\!wt~ i!,~: f)west's irn~icrncntation of n P.4P 15 :ti1 oplion 1nsol;lr 3s Scctioi\ :7 I ' 
.f - ,  - - 4 

3 t - , ,f ppp:r",:yiil;i:;;.': f L  r,"i)%:cmt:if 3 

J 
! 

- .  
1. '.;t:I~trr; Y .hi: -,*:itti tir;li C'LEC-.s arc not c n ~ ~ t i c ~ i  ic'i8<l\c p;i:rncln~s f'rom h i ) t I \  111c P 4 f J  

? L 

d: T, ,&; ";xi: ' .tic .. ~x:.Ji'i,. c r i  r t t i ' l~ r  Z I I I I I S ~ ~ C I S  (such ;IS 1rllclcD11n~cLlcl~l tlgrccrncllla) ' t \ l f 1 t  i i r  , i I 

-3 2 _p,:,-. ; ~ $ 1 : -  I v t i  ;kc 7,i;iit' tl: anikia9ous pcrhm~ance  3s the PAP. I f  C'LECs have alternauvos to i11c P:\T5 



i 
r 

;~raitahlc, they rtzust choose between the PAP and the available a1tc:matives. 
F 

1.3 1 ,  Thc CLECs claim the language refemng to analogous pe r fo rn~mcc  is too itroad ?hex / 
t 

$ 

ebjcct lo Sect~ons 13.6 and 13.7 because they do not believe a court .t+t.auld allfitt. F(>r dstrbte rtcntcr-C. j 
1 

? 

nnri that payments made under the plan should be netted out of any other damage clatms tfie: ct~~!it i  I 

~ C L : C I \  LI T'ttcy assert that restnct~ons on liouble recovery shou\rl 011,1!, apply t c j  dnublc rcvrkF4cr> t i s f  !ft: 

1 
41 5 xarne rich and that lhc rcslriction agalnsr double recovcry fur " ' i ~ l a l ~ g r ' ~ ~ ~ ' '  -\ htjlvi,tttk perft>rtSllitli~3 :- 

;: 
\aTt. \ P ~ L X  and ir~ll lead to future d~sputes. 
2 

% 2 i .:l ( J ~ L c ' , ~  ; I ~ ~ L I C S  th i l t  Sect1011 13.0 slrnply prcclutlc~, (Jtt c i t  frctn; r,;i>;ng 11\11 ; w ~ ~ i l ' ; ;  - :i : 

i 
it 'i 1 1 1 ~  :z,~i.!~c p c r l i ) n ~ ~ a t ~ ~ ~  mlss 

t i c 1 7 7  htaff suppods the C'LEC' posltlon on pa\.mt.nr c ~ ~ i ~ l t i : i ~ ~ i ' ! t t ~  sf,ifcr! r f t  \;,!i;lrt f *  

d 
2 ; 3 :%all ~ ~ ~ \ w : , c d  ~ r ~ c l ~ r d i n ~  Sccl~on 1.3 0 In the PAP and notcs t l ~ , r ~  rhc f c\,ls P \ I )  cltrci, r i t ~ t  r:.t;iiihi, ..i:. 

1 1  
1 - 5 pnrt ll;lcrn SI;IU SIittes 11 ss especially opposed to the t.a?uc rckrcncr " G , ~ : ~ I Y ~  t r r  ,ti:.\li~~'~~': . 

~ ~ ~ ~ ~ ~ l , ~ r ~ ~ ~ ~ ~ I l c L ~  
>\ 

, - 
, 4 1 4 SCC~IOII  13.0 15  o~ft .r ly h l . o < i ~ I .  \ . ; I ~ L I L '  ;IIIII anlh~gulrtis 1\'c title4 th,tt ;i x!~\ t i i l i !  h;. 1ii.i :? 

! \ i 4 t t n t . i  ct . u c hclie\,c thal i t '  an cs ls l~ny irltcrconnectlon agrcclrlcili ri.:qutrt:\ pnyr~~eri t i  f t v  t ! , t r l k . ~ : : ~ ~  i i b r  
it 
I 

i f 4  $4 ,j ~ I ~ * I ~ ~ I T ~ I ? : ~ I I L . C  1111~5, and [ I I C  ( 'I.t.C' L I L > ~ S  I I I ~ O  t l i ~  P.4P. ( . ) i t~>l  h l ~ \ > t ~ / ~ i  [ \ , i t  \\,$LC t < ~  I ~ L I . ,  t it! , ,  i f l l i  r l r  
!$ 
il 

: I 

8 c,r:?l:' jl~'r~l~l'lll.lll~c' 111151- -0IlC'C l l n l ~ ~ l -  iilc 171 C-c ' \ lCt l l l$  l t l t ~ l  c O l l l l C i '  :{ b ' i  +t',lt~'t::ll,'ti: + i i l i !  < L i c , t r : '  [:!:-I ' ' 
5 

4 j i"li3 tJi\ C S ~  \ I I o \ I I ~ . I  S C L  ISC P!lP S C C ~ I O I ~  i -? 0 10 rcl lcc~ 111th I:I,\~‘: i l k ~ t i < ~ \ ~ .  j ~ i t i ! \ i I ~ i ~ ~ ~ ~ \ \  
1' 

I 
1 .:*A j S C c r ~ t ~ n  srmpl;; precludes Qwest from p a y l n ~  two p c ~ ~ a l t ~ c s  for thc' s;\I ,  2 pcrb - ~ . r ~ i ; r r i ; ~  i r l :  4%. 

I - !  
t 2" jj 130 S~aff belie\.cs the rcfcrence In Section 13.7 to ' "an ,~ l t rpus  p*.:for;rr,trz4~r:" r6, iilrl b r : k r  t i i  

r 4 

I 3 4 3  'r ,C;t;iii i i r l I t ' C  tI\; i t  (hi U F I ' S  propnsed Ser  t ~ o n  1.3 rcatls 

(*)\I C , I  s I I ~ I I I  I IOI  I 7 r  I I J ~ I C  IOI I ~ ( I ~ I I   TIC^ 2 ~ C I ) : : I ~ ; : !  5 , : l C t i  ' 1 ,  r L  . t ~ i  

b,iiIctlons made for tllc . \ L I I ? I ~ ~  or c ~ r l ~ r l u g ~ ~ ~ ~ , \  pt.r,,tt~rriirrt~ r ptii\ti,icll r i r  ,it! 

( 'onimisslon order or service quality niles (crnph;js~s adtieti r 



DOCKET NO. l'-fiOOOOA-~7-tt~.i~iZ 1 1 

And %hat rite rr~mpsrable SBC Texas P.4P provides: 1 

SiWT shall not be liable for both Tier 2 "assessments" and any otk :r 
assessments or sanctions under PlJ"RA or the Commt,sion's servicc 
quaiity rules relating to the same performance." 

i 
137. c,\vest offers to utilize the term "same underlying activity or omission" he ~rscd ir\!:lc;~cl I 

of StafTs proposed (and Texas' adapted) "same performance". 
! 

6 1 

- 1 ! 58 Staff rqecrz Q~ves i ' s  proposed rnod~fication o f  Ssct~on 13.7 Staff hclrcvcs tjrcru I . ,I ' 
: a 

t t l i t i l  ~lii!rncilor: haacen P21P pcnnlry pa!men[s and Con~rn~ss ion perfonnnticr. stai~d:irtls ?iI8it'/' ' 
i S, 
fi.xpi,rli:i t i l r i  fi,i mils! nisastsurenenls under chs PAP, Q\r c s ~  1s reqiirred to del~\~i:r p;irit! p c s l i ~ i ~ n , . ~ i i ~ ~  
i5 " 

>ysca~tuna.~~rc~ ?*i~csc rctrrll'tvholeirtfe 1er.cls mny hs above () \ icst 's  current Icvcl nl'pcrfi~rrii:rnc:* i ,r. 
i 
6 
' ~l'i.lstuti In ci;nryut;ny pamy pcrf~mmancrt) Staff b e l ~ c ~ e s  t h a ~  ()\\es\ rlocs nur meet C ' t x l ~ t ~ l j , ' t w i h t  

iz  i 
#p:i.G~mi:ir,rc iiand.irJs II  should be iiobti. for pcnel[ies i~niicr h o ~ h  tlic I'AP , ~ n d  ii i iy i ' o i~ tn i l \ i ~ ,~ t t  , 

' 7 ; * 

;t 
* % ""di* . - 

.kc tlr-fteir the tern1 "or tln~logous" IS too \.:ISLIC and sl~ould bc rlclt[t'rl Iroili h.rri l i c i  
$ 5  I 

F $ 3 :  '* 

U" r 

, ! * z  , * + , 1) *:!' "IL~ ~>t~jkt;22i> 

22 s : 
1 Y I '  + \t : f i : r?t i  1: 4: ISSO\. 'iiiL'3 

3 .  * 
:, i ~ ~ ~ ~ ~ i < ~  ,i Q \ l , < ~ t  K I C I  1 pcL>n\cil[ LO L ~ i ~  I I I L I I ~ ~ L I L I , ~ ~  C [-I,<' C ~ \ L C C ~ ~  0"; .!, 8 * 

-A r !l:rfl~c,n in 3 rnrr7:h. or when all CL,EC Tlcr- I pn!-rntnt5 in any 21\.cri niont!i 
4 t:\~egri the monthly cap (sec!~on 1 I.()), Qwesr m a y  commenoc 3 sho\xl ! 

l< i *.- "> f cituse, proccedrng. Ijpori timely commencement of the show causc ! 

;>riic<i.c.i~ng. CJt~i'.icst nlilst pay the balance of palrnit.nrs oivcd In ckccss i)l' 
ti. i -6, th~c.r'rlt-i!d clnzouilt into cscron,  to be held \I! .I :!irr~!-p;~rly p;-.nil!n; thc 

~sa::Cr~mr: !!IC S!IUM CatlSc' proicedln~ 1 1 3  l!l!l~hc ~ l l c ~ '  CSilO!t 
'? - 

j> i , r :  rszor's. (.ht esl nitls! 6li. \I. 1th ~ h s  Comm lsh i i l l i  rlo ILltcl. \ I I J I I  ihc i l ~ l i .  
i 

.,, I 
tt_r:i' at file ^f tei- I payrncnts. ;in appllcat~on to sho\\ cause \i 11) shoulrl 

32 6 - $ not he reyulred io pay an! arnourl: In excess o f  the proced~rral rhreshold. I 

g 31 I DECISION NO. -."* e - i 1 



i,l;~~c:,f will have the burden of proof to demonstrate why, under the 
t+!rr\rinstarices, it  would be unjust to require i t  to make the payments in 
CXR-e,r;s 43f the applicable threshold amount. If Qwcst reports 
n ~ ~ n r x s n f m i  performance to a CLEC for three consecutive month on 20 
pcr'ceni or more of the measurements reported to the CLEC and has 
i~~cur red  nil more than $1 million in IiabIlity to the CLEC, the CLEC may 
ct1rr;nence a similar show cause proceeding. In my such proceeding the 
i't.,k,~' will have the burden of proof to demonstrate why, under the 
c.rrctrntslances. justice requires Qwesi to makc pa)iunen:s in excess of the 
srt~otinl calcr~lated pursuant to the terms of the PAP.  

* -  t;i orldt'orn hacl previously objected to the inclus~c~r~ of Section 13 8, hotvevtr, r t  1s riiJi 

rointcc ro Sccrroil I3 S ot thc July 0, I(lf)l set. ~st.rl P A P  In rts ,l:lntrar> S .  * i t > : ,  

prnl~osc"dtie following language he adtirrl Section 13: 

t l I.~:\L's~ ( J Z S I ~ C S  ;I \\ial\er of  11s obl~gatlon to pa! n n y  penalties I I  ITILISI l?lc 
,I:$ ;1l~plii.3t101i with ihc C'onini~sslon. A n y  nral\l?r request must, t>\ :I 

pru!~~t~riier:~~~ct. o f  tlic c\~ldcnce, cstabl~sh the clrcutiistanccs that ltisr~f)' rIw 
+r,tisl:r, staling a n y  and a11 relevant documentat~on lo support tire requcsl 
{ ' l ,U's ;~ncl other irltercsted parties would have  n fiill oppor-[unrt>. !ci 
tz7i ;1~~nd 10 :my such ivalver request prior to thc Cnrnniiss~ori rul~tig 
I,)\\ c.;i s11,.11 he rcc.l~uru'l to pay drsputeci aniounrs or placc the cli~l~~itcii 
. ! : ~ t r r u ~ i [  ~ ~ t ' r i i o ~ l ~ y  Intn an ~nterrst-hearing t'scr-o\\ ,tccuunt ~ t n ~ r l  the nl,itrsr 
.-. ri:trrlicri In adcf~t~on. a n y  stlch w;u\rcr shat~lrf nnl) applt ro :i n:trrt>ii 
pi71 ~ i i c i  ril'firric ~ V ~ C I I  the n c t ~ v ~ t y  occurri'd. 1101 nionths afier thc ; I C L I \  I I ?  I,;!=, 
crtilcrl 

\ i ~ !  I c i ~ r i  noi nlakc '1 rccorn17iendar1011 conccriliiis Sec~~orr I .;,s 111- I\ ! ( i t  + .i:! 

l i  1 1 , ~ t  hc 111,ldc 111ioi1\ (Jv.cb\'b C O I ~ \ C I I I  

' - ' ~ I I I \ L ~ ~  0111 o~~pohC~\  hC~tlt711 10 0 c ~ I ~ I ~ ~ c >  ! I I ~ ~ ~ ~ I \ ' ~ ~ L ~  \7> (J'~'>C\' l t ~ l l ~ ' ! l  i~ l i i i~ , l i~  :!i i 

t i t +  ,thlc 1t.t liavc thc l innl  say on P A P  changes li'orldCom I C ~ L I C S ~ S  111;11 I I t t  ~Ilo*.~ II~:, 

t t l  1hc PAf'. ''[[]he C'omn~~ss~on can n~odll) tlic I'AP \vithout i$ucsi ;ippro~-c\l " 

i, art t i t  ~:.~LL's f i ~ r ~ t  11  1 ~ 1 1 1  S C C ~  nlt1tii;11 con\onl nil clian$es ! .?- t l  PA!). bu t  !!;,it i!::~ 



I DOCKET NO. T-0000OA-Yf~O2 IS 1 
i 

Stsclicln t 6.0 of the PAP: 
The Commission can modify the PAP without Qwest approval. Hswevcr, 
the Commission will first seek mutual consent of the parties, In the cvcnt 
that mutual consent is not possible, the Commission will make the final 
recommendation on PAP changes. 

li Stalfrecommeods that Qwest change the final sentence of'the first paragraph in S e c t i o ~ ~  16.0 to re;id I 
I 

"any changes to existing performance measurements and this PAP shall be by niuttial i l & l * ~ C l l l t l ' t ~ t  r r i  , 

fhe pantes." t=-iaff states this was the original sentence and C)v.cst had chnngect it i n  its li~iur;t I<l\F' : 
, 

sublrisston. Staff recommends that the Commission should also be able to makc ciinngcs to t t w  1 * , \ l k  : 
C 

r t  ~ ~ ~ ' I I I U I  Q\.r csl's approval. 

t i  4 .  ($ikrest argues that federal law does not support Staff s pos~tlorl that cli:~rrgc; lfi i i l ( ?  
4 1 P:\P CZLR hc f~iaiic trilllout Qrnest's C O ~ S C I I ~ .  Owes1 suggests 11131 ih i l  ibllo~i~~iig I i l~~~Ll i lg~  LIP C I L ) / T C I I  11: 
$2 , $ 

i f $ thc r ? ~ t : l f ~ - ~ ~ , ~ i t r  !rrcrweciing be xh..iccl lo Section I b.O: 

i'hanges shall not be made w~thout  Qwes~'s agreement, csccpt tl, ,lt  

~i~spurcs as to whether ncu performance rneasureli~cnts shnlild hc iicfcic~l 

si~nll hr: resnlved by one arbitration proccedins conducted pursi~nnl I l r  

Sc*cti-ctrr 5-1 S.3 of' thc $G;\'l'. wh~ch s1ia11 t ~ ~ r i d  ( ' I  .FC' ancl l)i\ est s11i1 ,ill 
p;lrtics to tlie ilrb~tration anii dctcrrnine what ncu rlicasures. ri an?, shnliid 
hu tnciuded 111 Esh~bri E: lo the SGAT . . ." 

t f r  4 l~ltts:i:\,/tt~t' tticasurcrtlents tcs dctennine whether measure.ncnts slio~~isi hc addcll, 11cIctt;ti ( p i  $! 
It 

y A. * : , I . !  1 * i i * ~ ~  ; - : . * + L ~ !  hcction 2-1 approial.  rarhcr i l l a n  sr,lfling I I I  L l , l ~ . c ' l ~  -7OOi S I I I C C  l l i ~ t  ~ j d t ~ +  J,!' + 

"i 
2 

2 8  i T3vi\riLtt:~rt~ requests that the Cornmlss~on requlrc. C,~i .cst  ro begin s ~ ~ p i ~ l y i n ~  P C * ~ ~ O T I I I ~ I ~ I ~  .+ 9 



i DOCKET NO T-OfIf!O~~A-')7-03.~F: i 
S I 

&19-g k*t:trlf YWTF% thzt ti.dc n~tlt1-g18tc Q W C S ~  Performance Assurance Plan provides: ''ltlhe QPtV should 

4 % 2 $ ~  ~-r+-r-  -z,ar,f:ris f g c s ~ ; i  10 ~x-ovidc nionthly reports as if '  the QPAP had become effective on October 
" 

ir* ': ~rlt7ra,kl, the 1 Icari~1g Commissioner asked Qwcst to provide monthly reports within 60 

T 
L 

ri $ , -1. h1.t1T rrc~mrncods that Qwest supply monthly performance data to the parties prior 10 I 
s 
5 ! 

I 

i pp* .* rd i  ,ilt,~ti S I ~ P ~ C S  that QWCSL already suppl~cs monthly performance data ro thc i 
I 

"ii.xff r1sk4 that QU'CSI supply to the Commisslon and CLECs the perforn~ancc data  1 
! 

b & 0' - -  $ #  
I 

t i - '  -31: l'f! !a l re i !~r~t i t~ ip~ ~ 1 ~ 1 1  clata from March 2001 w ~ r h ~ n  30 days o f  C'om~niss~on ,tpproi.;11 t j i  I 
i i 

' , + . : l q  , : , i f $ * ,  t/t.li O\t'c'sl st~ould s~rpp1y [hc data 111 accorcla,~ce w ~ t h  11s ~-L'p~Ttlng re j l l l T ~ I T 1 ~ l l i ' i  : 
i 

: ry:?* l i  t:s >tcctlcrn 13 0 III i i~c  I'AP S~al'f belie1 cs \he hrstnrlc;ll data w ~ l l  cnh:incc. lhc 

I?ispurrd Hssue No. 15 - Data 'I'imelincss 
! 

ri i i ~ h  data I S  a~~1113hlc  l)\vest also request< a li\ c dag 9rrlc.e pcrrclct 

*->* 1% ttrii?l c)rr-~ S L I ~ ~ ~ S L S  that Owcsi he I~abie for a '55.000 payment to the State of :lrr;lt>~l~i 

' t  : / ? o i i  I \  1,ltc. ,irlcI 111,rt ~f [tic report5 prc~;~dcd  t h c  ( 1 \ ( ' s  Jr:: I I I L ~ I I I I I I C I L  t \ t  

1 7 ~  ~ l c l h ~ ~  !;)r 2 s 1 . ~ l ~ ~ ( J  \ ~ i l ~ I l i ~ ' l l l  LC> 111~  f i tL ILC [ i t !  c;\c\\ (\;I> \?ilSI \ \ I c  l i \ l i i : t \  t i ~ i ! .  

:t t 'i.-t-.t ' ciinnor accuss the data on wliicil repons are bascc!. then (J\vcsl \vnultl iv ; 



ljabje for a $1,000 payment to the affected CLEC per day until the data is available. World@orn 

asserts that Qwest's proposal is not consistent with the SBC Texas PAP which provitlcs that i f  t 

reports are filed, the penalty is $5,000 per day for each day past due and t?al i f  rcpurts i 

incomplete, the penalty is $1,000 per day for each missing performance result. WorldCfom natcd t l ~ c  
! 
i 

Colorado Final PAP recommends that Qwest pay interest at twice the one-year treasury ~'akc ~ f '  11 1 
i 

provides late pajments, and that if reports are inaccurate, then Qwest should pay the  upplicntrie j 
1 
i 

penalty to the affected CLEC(s) plus a penalty of fifty percent of the amount in questiun, I 

5 .  Staff' recommends that the data timeliness payiicnrs should col-r~po~~t ~ L ' I I I I  ~ti~'rk,e 

adopteri 111 .l'i.sas. Staff' argues thal the purpose of the PAP pnymcnts is to encourii~c Q\VC:;L'$ I I ~ ~ I I ; . ~ )  i 

10 1 pssrorn~aace. and are nut meant to cornpensa[c CLECs for alleged tlarnl, I 

!I 
1 1  j, 5 0  \\'c do nor I,cl~et.t. [!jar (hvcsi's proposed S5i)i) pay-nlcnt l i ~ r  1atc rcpnrts I:, ' ; L ~ ~ ( ~ c I L ~ I I  i t \  

12 encourase (!\vesr's tirnoly perfomirtncc We find Staffs recommentlar~on to ac.lopt 1l1c SI3! ' J M c , i a \  P 
I; 

17 : rcm~if! r t l  hc  rc;is~nab\e -\ S5,llUfi pcr tiay latc penalty slluul~l bc s\ll'l~clcllt In cnCoill 'Ir,tr: ()\I. I-"-1 , 
!? 
4 

13 4 trmel> perforniarlcc. Qwest's proposed live-dny grace perLu> is also reasonnhlc. (,,hi u s t  slii~tlirl I.\:$ 1 ,.,i 

i 
114, $ its l'r'il' ;tccnrdrn~ly 

d ''> f Disputed Issue No. 16 - A.R.S. $40-424 
I- 

$ -  i 
ii l i -  :t k :, > Ail-47-4 prov~dcs 

\ I f  an )  corporation vr pa-son f~11ls 10 (7tl\cr\ c 01 c~>lilpI! \i 1\11 & [ l l i  
{ S  $ 

i order. rulc. or reqLI1rcnicnt of the cornnilssInn krr L I I I ~  con~n~~s:;~uricr, 
2 !hc corporat~ori ~r P C ~ S O J ~  shall bc in contcnipt of I I I C  C O I I - I ~ I ~ I S S I ~ I ~  L~r l t l  

[ i j  t? 
FI shall. otier notice and hcanng bcl'ore the conirn~ss~on. he lincrl 1,) rtw 

Ct711:1Ill~Slril l  111 .111 L1l:lt)lll:l 11~71 I C S S  111~131 t \ l l i '  I l t~ l l t~ lc~I  110l l l l t ~ l c ~  111.111 
'1 r - li\ c tlio~rsand ciollnrs .i h~ch  shall he rcco\ crcrl , I \  ~ ~ c r i i \ l ~ ~ ~ .  

I 

f 
$ 7-1 4 C-(~1111111~~i!lti i s  unable to enfixce p,l>mcnts undcr the PAP F~rtl1~1..  Q\$cs\ ~ i r ;u t~s .  ;III!. ( ' t ~ ~ ~ ~ t - : ~ ; y , - , j i  ,,! 
F 
1 

2 5  ~rnposc~~i pa?n~tnts  cannot hc made payable to thc C'LECs, but milst he made to ihc S\:nc 0 1  Rn-/i~il,l 
'l 

I 
>? 8 

, t ; i t .  and that the Corn~iiiss~u~i should hc ahic 1.i impobc pi .~i .~i~ic ,  i\ i l i u  ( ) I  c ! ~ !  

!t 
2s ji utrless nccdcd as part of n dlsputc resolut~on process 

1 64888 I 
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F 
r, 

1 .  Staff supports the CLEC position. Staff nates  that thc Cornrr~rsstctn rs .itbr-.?pti++r b k  

FXP ttrlifcr thc 1906 Acl  as well as State law. The PAP IS  dcngnctI to cilslirf t,llk-i:~!'s i '~fbk~t~jtr~cd 

catnpl~nnsc wit11 thc 1996 Act, therefore, Staff believes the Conirnissron has the aubhesnrt; m $n.~Irlc:r 

a ISAP that imposes penalt~es In the event of Qwest 's noncolnpliance. mif thc 

'I rcqalrrc Q~vcsi lo make payments directly to CLECs abscnl t)\irsr's curiscnt 

fi $ i r r i  LVtl concur w ~ t h  Staff  and find that ~c ha~.c aurhorlt> to ?:nyj~rc>v~' dfid c r r l i ~ s t u  t:% i' 1%: 

[ F~inhcrniarc.  our- o:t~rnate rccornrnendatluri to the FCC on Oxvesr* i  ct~nipii;initb uiii; it5iti~.n 
i; 

5 ~ttnifitli?r~cd upon Q~vest's ~rnpiementn t~on of a ~ i d  cc7mpllanc.r. {I. r g i i  t la := i t  '$I1 t 
- 

5 
18 1 Additional Staff Rccommcndtl~tinns 

1 
j i i  !i 

I: Ir12 c I c t I I I I 1 I . I : 1 ‘ " - 

. "  I! 
a i < f '  'ila. t t h ~ c h  \ ? I \ \  hc~:0111~ iI part of ()\\ cst's Sr;,\l ( J l t ~ ~ i  <.!Gi;i\~~, I ! \ J ~  i t - ,  

1: 
li s .  !?  p ~ n i t t j  0111~ lllrec y ~ a r \  S ~ f f  r c c ~ ~ ~ i i ~ i ~ e n d s  lhal thc i ' :~ ! )  % f b ~ x t A !  i t t x !  k b k t t i k i : : v $ ~ ! ~  c f t t  ;&: ;+:r-:? F i  J 

$ 
5% i t tn~t  1 1  I I I C  ~ ' O I I I I I I I ~ S I O I - I  q ~ p r o v c s  (x)~~rcsl t ~ \ ~ c l r ~ i ~ i i t ~ :  i t s  :IT I T (  At  r 11 i t i t : i ~ ;  ~ i ~ i : s ! i i : ) t <  

,? 
5 7  % ' 
m. . 3 - 

5 105 \\'e ;?nJ that rhc I'Ai' siiotild il~ciutii: a s~,i:.i-,firiii;.. 

i. 
2.3 !riL:.1.,~, i h c  PA'\i)  lo ~ncli;,le the f c ~ l l o u ~ n g  

I' 

I n  th: everit that any onc or marc of  the prtil ist~vii; i ; t x ~ r , t t i s a a ~ ; i  ti.:*,;i. <:r.iiL' 
for nr-lt3 rcason be held in he  u n c n f o r c c a t ~ l ~ ~  ! tr  l i ~ \ - : l j i i j  : t i  . i t c i  * =:w. i t s i - i . , ~  

1.11.~ o r  regt~l;iti(o~i. the P :~ r t~c s  \ \ i l l  r~egt~!~+iic > 7 t  L:l.tl:! :.\L;); 1 : & t i L +  L s $ : i  * % -  

I;~nsiiage as set forth hcrciri i f  nrly part ( I !  !kty I ' I L Y ~ ~ ~ T E ; . , ~ + ~ ~  I 1- ,I' I!: . 
I I I I l c  1 1  I I I I ~ I I I ~ C  I I , .  : i - 
c i r  i lncnlbrccab~l~ty \ \ i l l  al'fccr on\? tire F t c * r i s ( * i r  - $ I  ; I 1 i  i t ; : :  , r i - t . k ! 4 $  

!\ssurancc Plan u.hlch 1s tn\aliti or i r n ~ n f n i ~ ~ 2 f i l t  ;:I L f  1 r:"; -: *+.->;. b p  



*L&. 
i # 4 1 ~  Pc~fe~r-iturcc Assurmec. Plan will  stand as if stich invalid or 
cs:snft~~cgblil. prrzvision had not been a part i-rereof, and the remainder of 
lhss % P ~ ~ r E a ~ ~ ~ a r b e ~  , S _ U C ~ ~ I C ~ ~  shrti remain in full1 force and effect. 

5 f,%w5t as 3 pt~hi~t" S ~ ~ I C C  ~ 0 ~ ~ 3 m t i o n  within the meaning of Article XV of the Arizon; 
- 
f $ \ ~ ~ ~ ~ r i t ~ : r + n  i &,$ .iccii,.ni 40-16! ant] 40-282 and !he Commission has jurisdir iion ovel 

:i 

i r 

. ii ".. tt':; C~smn.ii~+rt3~~i~ hiitins rctrcwed !be t;ln;ll Kcpon on Q~vest's Performance 
- I - - t . ,  - i . 2 , i s  1 . 1  Q ,  c i'erfurn~ancc s s u r a n c e  Plan 
Z T 

4 .iz:.r : i-I i - t ; i ,ctid :ni~diii~il ji-lrctn. IS in [tie piihlic interest and should be appro\.ed 
, . *$ 

; +ti" ib~ig81 , > I s .  -br"  r,.....,yL I r Z t t ~ ~ ~ ' i ~ i i 3 t ~ ~ ~ ~  t t t  1 1 : ~  F:( 'C' rt'g3rciing Q\vrst's compltancc with Scct~on 
L e  I - 
? 8 

B i -; 
/ J 1  r ; -. +'~;k;l;;rsr:'G i!p.*;? $,k--ir'llLi B I ~ - z ~ $ c I ; ~ < , * ~ ~ $ < ~ . ~ I I Z E ~  0 1 .  anif rpmjrlianc.-r u,ith. the PAP appl'oved hercln 

s i  g 
f . m 

i F : iz: ; pddk'.~r,7';&i:: ,-$i;ira~8rrc i'isrt . i p p ~ ~ ? ~ ~ ' t l  I I C I L ' I I I  511;111 rt 'nl; l i l~ in Su11 forw and eI'1i.c.1 
4,; Q 

LY'; t',j1vu;2~t':i P~r[iq-~,tt~!~!i'c' ..\SSLITJI~CC Pl;ill. ;lttactlecj licrct 

C1~~:t;-,rrn3rli.i;. ..\ ..sur-rtnci. Plan. attached hercro ; I  

64888 
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rrrtzrconncctlon agcement amendments. 

IT IS FURTHER 0RDERF.D that Qwcst Corporation shaii roo1r;lcnru a t  F I ~ P P ! ~  p ~ f ~ : r ~ ~ I ~ > i . c  1 

data lion1 March 2001 to the Commission and all CI,ECa ~n ar.co;ddncc wt5 r!a rg$w?t;ng 
c 

I 

rrqulrcmcnts of Section 14.0 of the Performance Assurance Plan. wtthor 3B d ~ b s  cfihc effrch~r i2.g~ 

i t !  :, ii%ln;!ili 111 ti111 f i ~ r c c  and cffcct until funlier Onlcs o f  tiic Cu111ti11~~ii~t1 
I 

.i 

3 :  : ," ici f t t  ;' ";r:i7:,,:, tl a -  2 I I IS t I RTIHFK ORDERED tIl:\r 11115 ricc~src~rt i;h,k!i ! \ l i iw? i ; :  - .  
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In conjunction with its application to the Anzana Corpo;"tmrtaal C~;i>ft~i"r$r~?~l io? 
recom,mel:datlon for approval under Section 1271 of the ' ~ c r k ~ c ~ ? n m & ~ 1 ~ 9 ~ 1 0 ~ 3  ,%if 3' P@3li;. ~;f.'l"' 

''hct") to offer ~n-repion long distartce servlcc, Qwt.st Cn~crrT~t!eo i. </9e-;:"b ptit%p-+r. p2**.r;. 

following Performance Assurance Plan ("fL~IPv). Q%"tst $5 c~cx~ts:r;'keib K: +:* z:>?rri,i-;:i  
conspl~ance with 11s Sec t~on 77 1 obligations; ,*Xs prt><~fi?!'~iiat con?-::  TIP;:^^:^ t.h+::\: :, ?-; >:*- 

to voluntarily enrcr Into 1h1s posr-27 1 approvai znun:to:tt~g ~ ~ ' 4 i f  rl'ftts, $";i'a: z:e"h'~m;.~: 5. 

ourlined below, as a dernonstrat~an oE:ts cornm:t:tiettr ti! 2ianrr;kiit t ~ t  ~ , ~ r i t - *  ; ~ V G : T - ~ X  I- * - *  

Acr. 

The Qwest PAP mirrors the performance assurance p:3n bp$),~-ai h: llntc E ~ih?cr,iJt 
Cornmunicat~ons Commission ("FCC") fa r  Sat~thxest lS%T1 $c:epFFj;;2s' C,ia@?@;.3&~ X ~ 1 x  * 

i r :  Qwest believes that controversy c 3n awtridcd and tRc : ~ - ~ ~ ; t ~ b ; ' ~ i C -  tji:iii Q*i>nt;~il;::~:.~ i,-*.$ + 

Company could best be ririlized by nvutdrng a drawn av; pta~:c\. . t F :c,;$b@- >A ;-::4f~r:~t517:~ -1- 

assurance plan from scratch. I 'herebre, o#ezr: to(& Br-$ ea4 f~  - 1-i,t1;&:-~ c;~::? hrf ,PlzgTl,:;i-:?:: s:. 

eiemenrs of the approved Texas pian. 

The FCC has recogmzed that pcrfonnanct assurance r;ria:t+ i a:? ? k j i i ~ 3 ~  f & 3 ~  :'-;AF.c :--J 

state, but that the key elements of any plan sbotjld f i i k T  W r f t r j ~  n$ ' :&;I#; it?$ r $ r C ~ ~ ~ ~ + * i , -  . ,< - 
* * that the plans prov~de Incentives sufficieni to f~~t i - i '~n~l i i , i i ;$  r i ; , . t j i i i ~D  121 u T i ,  

rrqulrements - Rat5er than "re~nvcnt" key clemt.tl;~. !it2 &.ext PLYIF? J&il~$:* :!+c bl;i*i i i 

enforcement plan slructure, ~ncluding its st.serstrcsl tajtbig~ . ,3&i;2~,9~,:;~:~ilt ,&;Z?%t&c. 
Funhermore, the Qwesr P A P  puts at nsk ?t5Yir ( ~ f  t116 t'e?;rj@%tz~..; ' :.:: it;Phi4c.p !gJbl, 

- 
local exchange sentces. 

Thc Qvdtst  PAP 1, a two-r~ered. %elf-t.r,ccur;ng :;l:t.t~& ;?;.):I 2 : : ~ , -  , + , , : = $ .  , v t  

lndtvrdual CLECs :vtth Tier-i p ; f p ~ ? l ; ~ t j ,  ii(f)tae$: du~cl ~ e ; . i '  ;.. . -?Y : '  , .,., + v  r.+ - + a 

11 prav~des to the CLEC and  hat which t t  provides ;fr r r 7  f ~ t i k i  lo ?', :*, , , a, . a r , ~  .- . 
meet appl~cable benckmarkr; f n  addtticrn, thc ?tip ?rjtt%$r, i~,k,qg~* iiii,i 3,1,?~:: , 4~ ,- i s ,  

ro satisfy panty and benchmark standards 5.: :cqutt;ng F J % u . ~ ~ T ~  i t  :q:sri 1 ;tab.' L I. t.,ui;e:.i. + 

' i n  the Morrcr ojrhe Applrcarton !l)i SBC Comrnunrri;f~nns, i n p .  t C  ikc%t* ?+IS  ( I -  ~~5 ?-"-' -- . i+s p . + , i ~ ~ z a  ~ , i ) i r . ~ - ~ t ;  

and Order, June 30,2000. Subscqucntly, 1h.c FCC apprrsved amiu t.af+~$c.rrvw p:is .cag ycr17r': it 837;~ 1 

grsn~ed for SBC-Kansas and Oklahoma Src Jn rhc I I f a r ~ r ' ~  n i t k r  t,4 # p z r ~ J ~  -, u .v-;jt. ; ;3b7.y h.r., r~ . i t , r  

I t ~ c ,  CC Docker No 00-2 17, Memoran,:,-n: C~rn.02 ;pLd i3thi,bf, f*ti-i- 4 ' I ,  r 

Page - 1 Rcvrsed Ju lv  3. 20Srl rt- 





+WL*~,E~FZ r*, ;%I ~ - 6 :  &m.h ~ l - ~ a i j z s & ~ $ b p  zbe 533~  CZarnm1~5ion~-- if Qvies t fails to meet p&, ty 
2 E:$ &TWK&%ZT% J ~ ~ & s & s  q% ht a-wg@fi#: CLEC Ibsasrti Tier-2 payments are o v ~ r  and above 
-*I ,si *e f :::F- 2 $ ~ ~ 8 ; ~ ~ j ~ 5  @$%;: $0 IQ&+C:%&&$ ~ L E ~ s ~  $ 

+S%w~r; F'Lc%P_ p$hL&m,r~c Rea%GEme:'o",f$ ate given ditkternt weightings to reflect 
c:;t;;:;;~e : ; ~ ~ ~ ~ = ~ ~ f i r ~  by &e . L ! z s E ~ ~ ~ z ~ ; ~ Q ~ ~ s  BE k0gh. Me&m~, and Idow. Payment is generally on 
*g - p 2 ~  e~;lr;ik+FTxe &3:5, a.e , i18ct &atta ~2:rneni rimes !the nilmb~er of non-conforming service 

... . @  p 5 . ~  $ 3 ~  pg$$2-1y+11g~~~ g332~7~7gmgp1k1 w471d-i do  not ienti st~rlmselves to per occurrence 
~ ~ ~ 7 m : ~ p i - ,  gisyg$;;?.l*-; @-% g FS % t ~ i & a g ~ Z  &xis, i , ~ , ,  J Stf  d01l;lr payment. The Icusl of 
p,)s%&%: %:F~Q &p%$P ~d~,~ie :$c $ZM&EP ~Fc~tt_taur ivc zon:hs of non-conforming 
5E-$;#393$d.lG : 2 3- .trr,);;&3:&$ ~ . ~ ~ r n f n t  r f t ~  longer the durstior~ of non-conformi~ig 
---- ;--'--; ~ r . :  3 ,. - 

agreed upon benchmarks 
merhod. For example, if  thc 

, at least 95% to meet the 

I 

approval ol'thr respccttcr 

on the sample size. A 
plc size i s  dependent on 



'The Qwesi PAP Incarporates performance measurements thar: w ~ l l  ensure Qw~~s- : *s  S ~ T ~ ' ~ C C  

pcrf~~rmance to cclmpetitors can be measured and monitored so that any dcpda~iort  ef the 
a g e d  upon level o f  service is detected and corrected CLECs operating in Qkvrst's regiorx 
offer services tlzrwgh several modes, including resale interconnection, and the purchsse of 
unbundled network elements. The performance measurernents incolrponred intn the f?tvc<l, 
PAP are broad based enough to cover all the modes of entry. 

f'srfonnance mea:;wrements have been developed In [he 27 1 coll~bu~rativt: workbfiops k t i ~ h  

of ths rtlcasurernents have been given a precise definition, called a E'erfomance lrtdtcsror 
Ueftnltlon Ii'PID"), rhnt lncludcs specification of the unit of mensttrr, ;he data to bc ~ t t l i f ~ r f  :-ti 

rhe tnensclremcnr, and the standard. The standard may be a p;tnty comparison oF C'i.EC' 
>rn.tcty. pcrfi~r:nancc w ~ r h  the Qwest retail analogue. When no retall nnilln&q~: eursrx. :l;c 
.ii,l:ldnrd is ii t7cnchmark. The PlDs have been a p e d  t o  irnc,ni: I?LL.CSI, the CI Yr-L.->+. iirlil 

ysfllirp"ing Sfart C O I T ~ ~ I S S I O ~  staff members. 

I hc l~cril.ir-l!~~nce mcasurcmcnts incorporated into the Q~;rst PAP 3rr' shown rn :\t:dch:~l-i;r:! ! 
S:rr~lia: lo the approved Texas plan, the measurements are dc31gnated $35 SKI-f . 7':ct-I, i l r  
h ~ f h  Tier- l and T:cr-2. The measurements are also given 3 Fi i~h ,  Mied~um, or l,iftv 
d c $ g ~ u t i o n ,  reflective of relat~ve importance Of the 46 measuremenii t!mt the p:\rtici c 
~$rocci to in thc Anzona PID workshops, Owest 1ncorporati.s ' 2  cf thc rr:tr;tiurrmsn% n r t -  :'I: 

1 ~ , 4 1 ~  ' 

i,l;r,ebi proposes [he US" of a s ta t~st~cal  test, namcly the modlfit'i "Z-tt.1;t." fitr cts~i:rtit;:tg :l.c 
drflkrence behveen N O  means [i.e., Qwest and CLEC scnricc or repair inttn-1'-1 r r .  :7r fxVT3 

i'crrttn~ages ( c  g , Qwcst and CLEC proportions), ro detennin:: ~vht.:ht.r a psrtt! zortd;tr<tir 
cxlsrs between the results for Qwest and the CLEC(s). Thc moJi5?J Zwtests inre n?p?ir<,l1,!:. 7 ;  

thi: nrmber of data polnts are greater than 30 for a glven ~nt.;lsurt.nzent, For tes:tng 
Inr,iswcmcnts for w h ~ c h  the numbcr of data polnts arc 30 o: ICS.;, {JLvc~: F I I ; ! ~  nit ,li 

ptlrniurarlan tes: to determine the stat~stlcal srgn~ficance of [hi. dtffcrctlcc bet:uitzn t d h  ii .i;i,~ 

t I - L . C ' ( ? !  

t)tr9c.si ~ v l l !  bc in conformance ~vhen the monthly perfbcnni:ct. r ~ > ~ t i ~ i  Gk: ~ , i ~ ; t >  ?::~'.i.~i-:"~"-.~.'* , .  __ , _ .  

(M'~IC:~IC~ In the f o m  of means, percents, or proporaons ni~ci 2t ;'I.: cclutvalcnr ic;cI $ 3 '  

d i : ; a g ~ ~ c g a t ~ ~ n )  art: such that the calculated Z test S K I ~ I S ~ I C S  cut: :IGI g : ; ' : : ; ~  I!I.L:I i t : ;*  Li,'t:*;,.:, ,' 
2,;lltics Cnrical 2-values are l~sted in Table 1 ,  section 5.0. (?\vest will bc :rr csnfc7n~ictnd~ 

.r\ii'rl benchmark measurements when t1.e monthly prrfom~ancc rcsuit cqtlftls sir ct,~rt',!- ;!i;" 
txncl-isnark if a higher value means betrer perfarrnance, and \i hen rht: m c ~ n t i ~ l y  pt.rfuri:~.irz~~.c 
rcsulr. equals or 1s less than the benchmark if a lower value means better pcrhnn;inst. 

'The f i ~ l l a w ~ n g  is the formula for determining parity using ttre % teqt- 

" ( I :  rhr :.; f'!i)> n o t  ~ncludrd In QWCSI'S PAP. 10 arc d~agnosr~c or psrir~ : .  c is^: >g;t-. W !  i c 
A,:;:;.;%;i,.t~e I ~ J  inciudc rliem 15 J p~?rfi>:rnan:e ~3surzncc p : ~ c  

!*:lgc - > Rcviscd J L I ~ Y  3 .  2001 AfwG44W - , 



r..,,,s - iiti~-oi5tr ofahscwatrons a:- samples used in  Q ~ ~ e j t  measurement 

iiL: ,""* '. . - r ... \~;:bti?rien a;:~ns or  samples uscd In CLEC rncasursmcnt 

-. 
r a r 2 ::;% kt! ':  5: 3~pg'lred %o ~cps~-,t.d p c y ;  mezsurements that con:sin more than 30 data 

'=-%;;;;$ 

r . r ,  , ,%,,a , ,A k r . ~  :'*c L_~;;:Y<T:Z:~S i?e::\c.::: i \ i ~ e * :  ;BW~ CLEC F<T,~l iTR~i: j i t .  i:?t ; fb i)~e fc~nnulncl 
i ; - ~ j p  ;ah.,i> ;; i,;rss; Q ; ~ G < ~  2Iu:: rntfic,clte> .: Reitcr lcvei of pt t r lon~ancc In cases ivherc a 
,-:- ?,<r $$arc: ti~iSuc i ~ j :  - a irsgkrr !st c :  of performance, the airder 1s reversed, 1.r.. iLlcLLc 
til 
T + + - & ?  L: 

B ;T+ ~ S G ~ I V  t n ~ f k i t r ~ r ~ ~ t t t ~  irtticrr; ihtL p ~ ~ o n r r a n ~ e  delivered to CLEC(s) 15 compared $0 Q~vest  
#. . - 4  #4s,, ,> - .$!j * >+ ' , ' , -- e - z 9 f a  , p z ,  s ~ t ~ ; a : i  : ~ <  7-:t;kjn:hz: ct;'daia polnts 1s 30 oi  Ic,z (Sivcst \vI~I apply a 
-.a, "44*,  <..$:31:+.<r' :.f $"  

1 7 1  i 

7 I .  
,,., , \ J ,  .,4.:1+,:ic3! ~;grt!ficat~ce. f'crrnu~ation 3nai;slb icill bc appl~ucl to 

A dL;2;g&*:: t:t:: : +$:s;ii$iiC I ~ > ~ E Q \ ~ : R G  t ~ ~ g i ~ ~  

P I .  ,,,.r:l: ~ h c  7 *I,t:S-r:L 5;; E ~ c  ~1rn;sE armngcn?eni rrl i l ~  dxa  -. C - .  , < * @ < y  
, - -:,% ' i  fp{. .$?.,i $)'.k~ .*  ti'!:.^ qC t5  

<. ' ZL ,~ -LL  .<,*.. " -. 
8 - ,: , 4:s F 3 2 ~ : ? s 2  3 v n !  f j  fllr$.*c 

b:z%&~zt,iiy sr+itsd;~-dt. the pc'tiilltlii t t a u  sr:s :n:o i\\l> pouis. one rhr same size a5 

:ar 8~3gr3,tl fp'i,t.a': tiara sc: rr;i:~c'I sad one rr!lci;:!l; rnc: rernatning data 
;';i:~:~, 2.5: c,!:~: 2<:;eitl11g, ~ h t  :.=n:ainlng d m  pfiin:.. I -5.h:ch :b r q x !  ::I :hc ,I!: 

+$ ihc cw~~:r;at  QWCSL da!s set (7r nQUFSTj. 
C'.~"~z;;%lt .ik~d .::;Kt: t!tt' Z-~CSI acc?re (Zs) for t h l ~  ~ ~ l i l p i ~  

= i i ~ * * :  -:&c r r r i : r c h :  i i S  iirne~ ttrz % - . \ 3 i i b t 1 ~  tor a p c r m u t : i ~ ~ i ~ ~ ,  nl ' th t :  data 1s g c a t t r  rhan 
=fix sztwl 1'1 s:atri;tcn 
r hlb:29:?: :hiti f r ' l lc f i i~~i  :3!"p~nntrt;l:.-:ns for which the statlscic for the reananged data is 
i;.-ra:g: :5133 ~ h r  S:JEIS;~.I: fis the azrriikl smlples 



5.0 Critical Z r v ; a l ~ ~  i 

The Critical Z-value -seeks to account For starrs!~cltl rmr nnsir:g :'ran: tftz 
natural vanatlon ~n the perf'ormanc- results and t s ~ & ~ & - ~ ~ a t f i d r w ~ + t . ? i - k - ~ o ~ z  i 

~ew4-i-m an adjustment for these statistical errors. The followln~g fable wilt be ilsdstt it? 7 

f 
determine the Cn t~ca l  Z-value -that is referred to t:t r;rctit?rr 6 ti r'i; each I 

instance, ! t i s k y w e b a s e d  on the monthly business of the Ci,E,c L ~ I  th,e,~;an~ciit+=~dr~-i i 

 performancem measurements fnrwhichstatistical tr$tt;~g?.;h~~e.fa'c~~:~&&~"u~f= 
- ,  

r t w - .  

* Thc 1 .O4 t tu~lics for tndiv~dual month restinr for per~~BWils,f4~~SkF11_rS:iY_c"~~J~g:_z~~i rki; --- 
[,IS trunks and DS 1 and DS3 that are IJDITs, Resale, ,ot,I.f,rQ~jgdJ~yg9c1f ~'i'rtrp~~~_t*~_ij* - 
dctcm~ntne. conszcutlve month mtsses, 1 645 shall be L I \ & & ~ ~ ~ ~ ~ ~ ~ ~ ~ Q ' I J I , ~ ~ ~  

measurements disarrme~ate to zone 1 and zone 2, k e  zones &.L~~&~&y~'t.gj$Ei,,B&fffp~t~~~~.c'i . . i  
\13tlitlc31 tesrlnr! - 

CLEC v o l u m  
[Sample size) 

1-10 - 
11-154 

15 1-300 
30 1-600 

60 1-3000 -- 
?no1 andabove 

1 

JEClSlOM NO. *p 

- - .--- I-+.-I-_LW_.4. i-̂ l_i_-- . - _ _ t 

LIS Trunks. I.iDITs, KCF:I~C, f ,Q[-f: 21 
UHL- \IS 1 and DS;3 1 

---il . -Y *Y .U I_ I ^ I - - , *Y*  ---- ? 
-* 

1.04' ; $!"i< 
-,L.+.s .'---- . - 2- - . 

# i &Li 
I---+"..--- '---id- .*.. - .-- - . " 

7 Cf i l-fi 
I - " . - .  C ~ - _ . " C ~ ~ L - . L ^ I i _  I ". . _ ! 

2.7 i %- ,* I - *--..--+- ---.- J-.L--*-.%""' - *.3-.- -- - i .. 
5 -1 i 

......'-c.YL.-Y--~~u.-'-* i_-_ _ - 1- _ 
1 . 1  

-4 .% + C -4 \ . - , - " . , 



T z ~ s c -  S g:33@d;i;?;:j It@ t,:tECs ~i,ifatt: ~~ftlifr' lo tire performance measurements designated as Tier- 
-= 4 

2 +?I aiixak,llrh&*nx 1.  nnn-cunformin~ s.rnlice vanes dependhe, unon 
: ~ ~ . ~ ~ ~ ~ i ~ ~ @ g X ~ ~ ~ s % l , e ~ ~ m , e t ' t ~ l i  a i ~  Hl~h ,  Medium, and Low and the duration of 
; 2 3 , ~ ; 5 = a , ; ~ s ~ ~ ~ 3  412 \c~'LRL(I! be IO\L 7 3 . . . + ~ t w w r . i ,  .hbw+~*e~hk(r2>-f.*~hr-~~'t.~& . = .  C ' . -  , 
*w+d&+ - = ' h m i * & 4 e & f ~ + m & ~ ~  C L  b 

- r @.Th.z&$h~k*?iif F%*W$.$.WT~-- . - ,  b 

~ , w I . ~ ~ ~ - J + ~ ~ ~ ~ ~ ~ * ~ . ~  "'19:ts;rra.ciia f~r:nxng" scwr cc is deti ned in scctton 1 .Q. 

ge .  $ < ri:;~r+!:a:,:'1.~i2:7':'i 33: ?;B?~-c ,rlt;i~?ff;;~mg & l ~ ; 4 ~ : l r ~ i ~ l e n t s  Thc numncr of pr:iom~nncc 
A-T  p.-.+."*dy;"d,-d, f;& gte i ," ' ..*.I- + ? < $  ,.-A k*.~snfi~cd en err "ncirr-conforming" and. [herefore, eligrble for T~er-  I 
;T.-NY~:L~~..  n:r irti-a;l,csE a;~ord:r;g: i i I 1 5 ~  I-r~ticsi Z-i.a:ue shown in Table i ,  scct~on 

, r.. . !: i;;',~ jC l . q , . ~ $ x i ~ i  :s;*ks+*y.cys the ssirt~lsrical siandard thsr dcrr.m,!ncs for each CLEC 
>*I I 5 p ; r l i r i - a ~ ~ f  I+z  l )*rcli T;FY~SU~CI : I~P I " ,T~~  ~ h ~ ~ t h t t ~  C$WCS~ h ; t ~  met panty. ?h++&- ., I - 
~ r s ~ e + p p  r ,  b*w\xprrIi? ~ L W W ~ L .  ~ k t ~ t ~ f i ~ ~ ~ ~ ~ ~ ~ ~  

A-c~-$%c ~ ~ - M ~ ; P ~ ~ ~ E & C R E ~ C ' ~ !  Z-:A~WI: :s seltc!tt&+&mmA from Table 1 a c c o r d ~ n ~ ,  - to  the 
.,k% k $f,.W Y ~ P !  >* "~ i r  @pr % w d ~ & ~ i ~ - ~ ~ p e r f o n a n c e  m e a s u r e m e n t ~ i - e e &  iT;~&j~2d&-~,~&,"~:w~. d 

~S&:~:GG~I%%~*+ L~&~pk&&+S-eqy -e&w,  For instance, if the CLEC 
~~132&ax~-~i:a~~&~$d;~do3~$.~~~fte cri!ic>"r value is 1.645 for the statistical testing of that 

i,g~+li: * ~ - - ~ i i -   pat^**-? $+ 7 % ,  -p .* -, . . %  . . . . . 
+ ~ k ~ & 3 3 - & P ~  ~ $ % M ~ + * ; F s & ' & & S ' ' ? % W ~ M ~ ~ L ( ~ ; ~ * ~ ~  
..- PL+">*S" $.U*&L*& w%&&.&--&*fA 



6.2 Determmatlon of the Amount of  Payment: Tier-1 payments to UI,ECs, except priixvrdeii 
for in secrion 10.0, are calculated and paid monthly based on the number of performance 
measurements exceeding the Cntical Z-value-w+&bGw&. f'aqm~rnls wiff h made 03 \ 
cithcr a per occurrence o r  per measurement basis, dependrng upon the1 prrfomt~ce 
measurement, using the dollar amounts spec~fied in Table 2 beluw. The doilar arneu.aa4 v;z:t; 
depending upon whether the performance measurement is  designated High, Rledium. fit Lo= 
2nd escalate depending upon the number of consecurive months for iuh~c'n Q W C ~  h ~ i   CIS^^ t ~ c t  
thr stand'ard for the particular measurement. 

T!>e cscalat~on of onyments for consecutive months of non-tcrm~ir~;m:,~rn.i~~.~~~~ &.:;;G&kh;~f - 
month for month :vlth de-cscnlat~on of ~aymen t s .  For exa:~~?i r ,  ~ f @ b e s t  j i , ~ L ~ , _ ; r , ~ ~ ~ ~ ~ ~ : ~ ~ E ; ~ i r ~  
nlonthlv "rnrsscs" ~t w ~ l l  make pavments that escalate froin i t ~ $ r ~ ~ ~ ~ ~ ~ j ~ g p r l t  2 .~i-~b~;k~:i:b - 
1 nble 1. If, In the nest month, senrlce meets the standard, flucct ~ n a L c i q ~ n  &tt?t!.c'1i:--3- 

Etlrnent "indicator" de-escalates down from month 3 to mnrith 3, fi:(lrvcc~,n~;~<c~&z 
fc~llclwlng rnonth, ~t w ~ l l  make payment at the month 3 level i~f'T'~!>ic ;l,:-trc:ii~\e, 1f1;rt ;, iit 'I<::: - *-',_-_-. 

rhepevmcnt "ind~cator" presentlv sits if Qwest misses main :hc,t;?iis>tm t~ii:$r~f!,i~&>~:~j ...- 
niakz a payment that escalates back to the month 4 ievel. The oay~gtt!r&tt v.trcii tft.72:3g'U5f1:1; - 
bilck to the ong1n:il month 1 level onlv upon cornrailant st 'w~cc -;ul7i~'rr:r1: 141 t r l , ~ ~ ~ & ~ : ~ ; ~ :  
"intl~caror" back thc month I level. 

t:or [hose pcrfonnance measuremenrs l~sted on Atrackment 2 a \ "f'rr5lr;n:tnrt. ~ ~ ~ ~ ; , ~ ~ I ~ : C L I ~ : ~ : ~ ;  

!;ubject to Per Occurrence Pa>mcnts W[rh 3 Cap," psymt.nl t i1 ,t C'!,FT i n  3 ~tngiz : r i k ~ r t ; ! i  .I;,tiF 

nfi t  exceed the amount I l~ ted  in Table 2 below for the "Per Xft.Liawt.tncln:" c;l:rgljr) t 13r thu~.c 
wrforrnance [neasurernents listed on Anachment 2 as "Perfomlattcc S2@asuren1ut:tx S:rtsp+:vr zbi 

Per Mcasure Payments," payment to a CLEC will be tilt. arrrouni srr iur,h tiir 'I'atQt: 2 hciciav 
under rhe section labeled "per measure." 

1 

TABLE 2 :  TIER-1 PAYMLENTS 3'0 CMC5 

- - -- u---wd.v,- , -  -*?.-,-,L...+w*~&*4 

i \-P?r occ~rrcnce j i -- ---..-.-.---.L&--".-. .'- ,.,- '...#. .%A -,.,.. >:-**> .,,-,.-, .,.,..; : Xteas~:ri.rnen~ Group Month 1 ?+lonth 3 hlor:;,: -: , hlvf;th 5 j ?,.t.P;:-&: 
, I  

I 1 ' *.v..:$ e $<i? > i ( ;n. cca ** 
: " ., u t ; ,  c;.:.,kj;;L. ; _.'"_,..^.___."___I__.__ ' i_ _ i -...I- -.-. ..... i ,̂ _.._ .,*..,, .,./.__i_ _ ".___n,_^..".L. .,.; 



XG - 
.rtE Tier42 Payments trr S t ~ c  Funds 

Ff&~-xczt8!~ fn ,712E.", Funds e~t.rlbIished by the State Regulatory Commissions under Tier-:! of thc 
14%e_if I'fW prr~\:di~ abd~i t~f ta i  incc-n;rse lo correct on-going non-conformance. The payments 
iif~ Ismi!d ii-rl ~hcperti>mance ncasuremenls designated in section 7.3 for Tier 2 uer measurtt 
~35=~15_%,Qd,~q  Afloctlrne~t i , tjlr ner accctrrence measurements&- 
-m+i u:hez"t.,ac 2tr l t t ~ ~ t  'sf7 6313 p ~ r f i f i  each month for the period payments are beil,g 
: $*zn%fsr Ert ihc T:cr- $ s?rd<iurc. Trer-;! measuremer.!: are categorized as H ~ g h ,  
?&&o:n. ,mJ ?,it;$ ,xnd the amour;: n f  ya.,menrs for non-conforin~nce vanes accord~ng to r h ~ s  
+r&:cgorrzatrcrn, 

?,I Memxna6;~n r>CNon~conbismrng S4.fensuernenrs: T ~ L  determination of non- 
~irhf&%f%k;tt~~t: wi!t be based rtpsra the sggregare of all CLEC diit3 for each Tier-2 performance 
rTgqs'iucfi*i.eA: *"Syr~e.eaaf inn~~~~'  $twice Is defined rn section 4.0. The number of I 

i 

; -  e::.$~t:fe~~efi!\ ~ f ~ i ~ ~ . ~ 8 t : : i l i i  i~ bt' ' L ~ ~ ~ n - ~ n n f b m ~ n ~ ' ~  ~ n d ,  therefore. eligible for 
r . .a-, "I $,ql;a:c:;:;:%, $ 5  ;aaa:rect ;ier:c;tiing to t!lc Crirical 2-satu: ~ h r ) \ \ n  in Tzblc I ,  section 5.0 
+ 7 l; = ~ ~ ~ ' ~ C Y @ B & - ~ - Y * $ ~ @ - ? M & W ~ ~  . . ."... r '  , - 

. . . . 
~ $ ? w ~ * ~ ~ @ @ d ~ ~ q ~  ' C . - ,  0 

f $.-,. F , " ~ ~ : ~ , I $  2'';$ii~ bccr ln;~~ the rtc?iis:icrrj standard that de:erm:!ics for each pcrformsnce 
- s , s , j  r'"'ib;-Ea' 4ii-Yh-.:e I ) ; i ,  e,: +t,r% 21-a j-arir> 

" 2 f r s ~ * ~ r ~ ,  :tfnkg ,"inroUr'i: of P337it~n1: Excep: as nrovtded in section 7 3. Tier-:! 
:J 3 ..%:;C%;= 3:;. ; , ; i ; r { r ~ f ~ l f  a;:& rno;il;hl.; based on thc number of pcrtbnnance rneasurcmunr:; 

I 
= e ~ ~ ~ * ~  ,. 'd ybs= . ::ic i-;:y.;.s: ;?-yal$rt fc>r ~hret: c~nstrcutive months. Prlyn~cnt \v111 he made on e~thcr-  
.a PC: #vi:g;irtt,-,ce ar p t r  nrca:,mcmcrit basis. whichever is applicable to the performance 
- ,- I%.g-~:f-~A\l .at:g Jn;:;lr s2:r;unts specified in Table 3 t?r T3 hlc 4 belotv. E x c e ~ t  as  
-.urax,;cigqj ~ : : j ; ~ ~ f i j ~ T h c  da~fkr a r n ~ ~ m ~ s  Yary depending upon whether the performance 
&"? - <- .,- , -'&=--* 

,.nca;5~j:zn~d~3: rr d c s t ~ a r c d  f fie, Riediurn, or Low. 

F0: if:srgit TIT$-2 m%&stiiremcars iosrcd on Atrachmenl2 as "Performance Measurements 
t r a" -5.6 , .I,: :c- f':": < I ~ ; ~ G C & C  P&jif~t~rt;s il'tlh a Czp," paymenr r c ~  Stzre Fund in r! sinsle month 

* - - -  
.a:,:r: 3';: :\ s,:i:r& :?I< A E ~ ; c ~ ! I :  ! f ~ : t t f  i3 "Tab:~ .: [or tht. "Per Sl~z~ilrt'!ni.nt" C ; ~ L ~ ~ O Y .  



For those Ticr-2 measurements listed in Attachment 2 as "Performance Measurement& Subject 
to Pcr Measurement Payment," payment to a State Fund will be the amount set funh in Table 
3 under the section labeled "per measure". 

TABLE 3: TBER-2 PAYMENTS TO ST.4TE5 FW"iDS 

..- ".M-'-- 
Per Measurement/Can , - 

-l 

1.3 F c r h n ~ n c e  Measurements Subiecr to Per Measurement P a m e n t  Thc f o l l o ~ ~ & ~ j _ t ' ~ , ~ ~  
~l_"rfz,rmance measurements have their ~erformrtnce results mcasuged on iI rectorr wrdo \.iJ i 

5carei I-ias~s Failure to meet the performance standard, thercfrrre~s.,~ll  rcwtr ~~~ptc,..,:n.;&~:~ 
p;tsnlcnt In each ol'the (?west ~n-rerlon I4 states 3dorttrnc I F I ~  fa:\,[\Tht. ~ ~ s ~ ; I T ? ~ * ; J I - &  I 

mg,?~,tiremcntS are: 
<;A- 1 .  Gateway Availab~llty - IMA-GUI --.., 
(;A-3. Gateway PIvailability - IMA-ED! *.-.-...---- i 
$A-3: Gateway Availabilitv - EB-TPI I ..--..- f 
6.4-4: System Availability - EXACT -----. 
GA-6: Gatewav .4vailabilitv - GUI-Repair 

.$- . 
PO- 1 , Pre-OrderIOrder Response Tim-i --- 

-- OP-7. Call Answered within Twennv Seconds - In rc rcc~nr :~~ :  ~ ~ ~ ~ L G ' ~ ; L  I 
hIR.2: Calls Answered within Twentv Seconds - 1ntt.rcormcc~ K $ % t ~ 1 .  ~ : i : y q  

I 

--- i 
! 

$ A - i  has three sub-measurements: GA-\  A, GA-I 0, and CIA-l f' , T'CI -  1 sb&Aj3&y~j5~>,~yj2:~ 
nlcasurements PO- 1 A and PO- 1 B. PO-\ A and PO-1 R shall i ~ ~ z g - j . r ; & [ r ~ ~ l r ~ ~ ~ ; ~ ; ~  - 
, i s s a t e d  toeether 

Fl,r t ! ? ~ ' s ~  mzasgres, Owest will make a T ~ e r - 3  n a \ r m d a s e d  un-i,!ri m o n ! h i y ~ : ~ j 5 ! ~ ; L ~  
; g ! ~ \ t z  nccardinc to Table 4. Tler-3- Per Measure Pa~men t5  in SU: \.t.;!ti%. 

L 

i 
I 

'T'ABLE 4: TIER-2 PER hlEASURE PAY>IEN'T'S 7'0 5 f:%'r'E Fc:\[J"; 
, 

-. 1 

I I : -----...-- -r 

( 2sec.or1ess 1 I 

5 l.000 1 .--* ' I .$a -"-.id-.- i i 
! -.7_ scc.to 5 scc. / ,$5,00CI -(I O( i6-2 

L -- --...A$- -..- - - 



.UO!SS!LIJLLIO-J ale15 a q ~  ~q pa l iua lap  aq hew I E ~ I  , + ~ o i u a ~  ax..ilas rs.aa.nf)'syi ($1 'gadgas 
--z.-.--- a s o a n d  Aue JOJ pasn aq Il!m spund aleis aqi ol sluauina lSaMCj :spun$ Z-f31L.$i ;;s:? f'i; 



described in section 4 . 0 . 0 -  - .  
s L 

tw-w--- . . 
I 

*u* %- 1 I 
B 

8.2 I'crfi~rniance Me3surernent.s for  tvhlch Payment 15 Pcr t ~ b c ~ ~ r : c r t ~ c  

"rhc fnilowlng describes the calculation of Tier-1 payments to C"i,f:C's rtl tt.illrk, p,i1+;1:r'?1! ; 6 

S ~ c d  upon a per occurrence dollar amount. 

9.2.1 Performance Mrasuremenfs that are Averages or h4e;lns. 



Step 1: For each pcrfcrrmance measurement, calculate the average or the mean that would 
$f&%Cgi;f~~l Z ~ B E ~  U ~ E  &if m e  ~%&z&&z~T ss &c sne use;%$ in calcdstiflg @e 2% 
srz%tsrrrs f'6~ rke i%r&s~, (FQT kn~hfi l i i fk measmerncnrs, we the benchmark valua;.) 

S k p  2- Caiicu2ate [he percenrage differences between the actual averages and the calculated 
avetagcs. 4 h ~ ~ ~ a t c u i a t i ~ n  is % dig= (CLEC result - Calculated Value)/Calculated Value. 
TIC prccT,t diE-3rence will be capped at a maximum of 100%.~ 

Step 3- FQF each performance measurement, multiply the total number of data points hy the 
pccnt3gc :~~;tttr;iated m the previous step and the per occurrence dollar amounts taken fkon.~ 
eke 'Itcr.2 i'ia>"i~-.nt Tabit: tts derermine the payment to the CLEC for each non-confom~int,! 
y.*f 0-17it: . I % a  . mt'zsuremenl. 

33.2.2 Pet;ofii~ance hteasurernenrs that are Percentages: 

2 ."%or pcrForrnrtnce measurement, calculate the pcrcenrage that would yeld t!1tb 

6,ai;;aii Z-vaiae. GSG the same denamrnator as the one used in calcidating the Z starlstlc fur 
@re rt;aggzirs $Fgr 5 ~ 7 ~ h 2 &  mcsmFrneEu, usc &is fierrchm3rk 

%rp 2. C.a!ii.~Ssic ?Ire differesrcr between rhc actual percentages for the CLEC and the 
~~il;u' i3i~r$ pt!2f::ltZgtSs, 

:%4~*p i f+7r ~ ' * j ~ i i  perfonl~rt~~: measurerrltnt, multiply the total ni~wbzr of data points by the 
di:t"przncc $8 perrentage c?!cutated in the previuus step and the per occurrence dollar amount 
ukru tis~m r"i; Tfrct-i Payment Table ta delermint: the payment ro [he CLEC for each non- 
t~qn:;i:;~:rrng ggrf%rma~cs mrartrethent- 

3.5<4 B\rr;l.)r:nancle X l c ~ s ~ e r n r n t s  that are Rat~os O( Proportions: 

5:.sp k FOE. ~ i c h  i l~ r f~m~ar~~!ce  lt~easwernent, calculate the ratlo that bvculd yield the Cnrlctll 
iT-s-a2::e C,tas rlri:: ~ 3 m c  tlcnrin~inator as the one used in calculat~ng the Z-stnt~stlc for the 
tnz.z~tr:t f Fa: hrnzhrriilrk rstcasuremenrs, use [he benchmark value. 1 

*id- .+ t ;: C'.r'l~.~f,st: I ~ E  ~?bsufutc if~!'Screncu bt't~veen the actual ra:c ribr till: CLEC and t h t  
7q  " ^ ' * . ' Y  3 ii 
'L#-  5 =I., 4 ee %- 

... ,, ., 1 Z r l s  c,".tc$r p ~ ' : 1 ~ ; m a z ~ t  mt'a.~urcmt'nt, muir~ply  rile tor31 nunlbcr of pol"> by  tlic 
:ftl-i,nrcnc$ ~siisulsred sn the prc-.*ious step nnd the per occurrence doilar amount taken from rht: 
; ,~ts I" ,t-zrr 2:;; %a;lbic aa detrmine ~ h c  payment :Q thc CLEC for each non-coniort~iulg 
;~pff~,;:~,t;l~:tr ~ j ~ p & ~ ~ ; " C t i l C f i t ,  

j_,_."_ _ . _____Y --.. --A- 
* .  i 

16, ,i . % t[::;:.x:inxs R ~ ~ x c ~ " : : . :  &!~CIPDCCS in 5 e ~ i 1 o n s  S 0 and 9 0, the caicu!~rea percent d:irercnres IS capped at  



X.3 F7crfuntra~tcc! Measurements for which Payment is Per Measure: For each perfcmance 
memurcrncnt that Qwesli fails to meet the standard, the payment ta the CEEC is the doliar 
i ~n tou~~ l  shown on the "per measure" portion of  the Tier- 1 Payment Table. 

931 Step by Step Calculation of Tier-2 Payments 

'The ftrllat~lng describes step by step the calculation of Tier-? payments. The rslcularion will 
he performed monthly using the aggregate CLEC performance resillts. All T~er-", ;a)mlents 
tvii! hc made to 3 designated state fund. 

IA!:icrtnrnc !he total number of Tier-2 performance measurements" rhat measure tht. srwrzc 
;.~iwidcd iry Qi\*er[ la all CLECs for the month in question - - k w ' - F a ~ m ' w t & f ; ~  
&~Y+ww+ L&*bt4- i 

t d ~ : ~ t i l v  thc l i e r -2  performance measurement for which Qwcst's !;en.lce per fumar~ce  1s nurr- 
i.;tn!;arm,ng for ~ i ? c  month In question, using the Critical 2-values rrom Table i tn S c c t t i t ~  2 1 

iil.>r ~ a c h  pcrfonnance measurement that is identified as non-conforming, determine i f  the 
:13,n-conabrmance has continued for three consecut~ve .nonths and if there 3re 31 Itlait 16 rj:~:ir 

;zl;irtii, tach tnonlh. LTii has, a Tier-? payment will be calcuiatcr' as drscribcri bclc!i~ . t n ~ t  $5 t i t  
<i~nt:r iue in cacli succeeding month until Qwcst's perforrnani:t. rnrets the applrc;itrt;: :?sttclsrtk 
f=<,,r. cxampie, ' r~er-2 payments w ~ l l  continue on a "rolling three month" basls. on:. ps>mr.nt to: 
tilf average number of occurrences f a  months 1-3, one payment ior the averzgc nurnbcr i b !  

c,cc:imonces Tor months 2-4, one payment for the average number of occunences i z ~ r  niorrrtrs 
3.5, and SCI Srjnh, until sat~sfactory performance IS esrablisi~ed. 

2 Perf~nnance  Xleasurements for w h ~ c h  Payment is Per C3ccun.ezc.c: 

itc it*~li<~\tiilg dits;r~bes the calculat~on oiTier-2 pa)menrr, to i h ~  srz!c. t:ii:;J [:I ur::Li, 
yl;timtrn! .IS based upon a per occurrence dollar amount. 

Step ! Calculate the monthly average or the mean for each pcr!;vmance rnuaiuru:racnt II;,~: 
tcix~ld 1 ~ c l d  rhc Cr-~l~cal Z-'.due for each month. Use the S ~ I T I L '  ~ ! C : ~ ~ S I T : I I ? E ~ ~ ~ ~  , t *  ! j i t ' i t r t r  !:\:...I 

I;] c;\(culsting the ,?-statistic for the rneasure (For benchmark nic,i\iircnleni\. uhc t;lc 

ber~chlnark value.) 

---,--- - 
" b g w u m u s e  of&zmin~np. [he. Critical Z-values. each d~saeuec ra~cd  c a t c ~ a r ;  ~t a l ie:  7 a q  I 

1 
aS-t 1s treated as a separate sub-measurement Thc Critical Z-vaiuc ri7 he anpirrcd I?  dc~c~~figd&~& 
C ' g  5:lnlumt at each level ofdisaepreeation or s u b - m e a s u r e m c n t . ~ ~ ~ ~ ~ ~ ~ ~ E ~ -  

i c o ; ~ T ~ ~ ~ m ~ r l l r ~ y ~ ~ ~ ~ ~ - ~ ~ ~ ~  
-..rct&.?fttw-- 

i 
i - ~ ~ f ~ ~ & 4 * d f : ~ t 4 & i r ? j i t \ ! ~ ~ ? ~ t ~ b ( .  

t i r + p p + w & f i p H & u ? ~ h  I 

DEC:StON NO. 64888 
w 



Step 2: Calculate the percentage difference between the actual averages and the calculated 
averages for each month, The calculation for parity measurements is % diff = (actual average 
- izafcuiated average)/caicula~ed average. The percent difference wiil be c ~ p p e d  at a 
mzxlmum of 100%. 

Sacp 3 Far each performance measurement, multiply the total number of data points each 
m ~ n t h  by the percentage calculated in the previous step. Calculate the average for three 
manrhs {~otmded to !he nearest integer) and multiply ;he result by the per occurrence dollar 
amowt t ~ k e n  from the Tier-;! Payment Table to determine the payrrient to the State Fund fbr 
each non-rc>nfaming performance measurement. 

9.32 ,83enomsnce Measurements that are Percentages: 

Step I For each pertbmance measurement, calculate the rnonthlj* percentage that rvould 
, %,,DL! *a i h ~ .  Cniirzf Z+va-EiIue for each month. ljse the same denom~na!or as the one used ~n 
c;:jtufat~ng the 2,-statistic for the measure. (For benchmark measurements, use the benchnlnrk 
vaiut j 

Step 2:  E'rlicufate [he drffercnce benvren the actual percenragss and the calculated 
?:rczatage;i for each ofthe three nan-conforming months. T l ~ r  calculat~on for panty 
:nr.w:rencnt 15 drfr= C:LEC: result - calculared percentage This; ionnula 1s applicable tvhc'rc 
s h;yn ~3fate !> ~ r l d k c ~ t ~ ~  u i  poor perfomrtncr. The formula IS reversed where h ~ g h  
ps:Eisrn~ttnca t i  trrd:cattvc a i  goo3 peeformance. 

Srep 3- f"~rr*ie'rt pez.hmance measurement, multiply the total number of data points for eac1-I 
:goo+& by :he S~Re:ence rn percmtage calculared i n  the prevlous step. Calculate the averay. 
Iiir iRrrc ;;;aniZ~s frowsdcd to tit- ncai-es! integer) and multiply the result by the per occurrenuc 
:f i';;,~: : i f ; : h % l i i i * i s  :;:ken from the: i ~ r - 2  Pqmenr  Table 10 dererm~ne rhc palment to the State 
b %.:rnf !t'i:' yai;h ; P ~ ? ~ I - C O I ~ ~ C ~ P ; T ~ I ~ ~  pc:rfor;nrtncc meaaurerncnt. 1 
61 3 7, E * + ~ - ~ , ~ , P *  . . ,,;,,,,,s.~c Sft.asu:crricnts [hat 3re Ratios or Proponlon~:  

" 5 : ~ ; "  . b9.e u::C ~ ~ r i ~ i ~ l 3 r r ~ t  measurement. ialculate the nrlo thzt ivould >t~eld the C n i ~ i a l  
;: .<:;ir?a ::r; -:,;;4: rn-,.n:h, I"i\c tik: s3it3t' denominator as th:: one L I X X ~  in  c;lI~ularl~ig t h ~  Z- 
'r:ilt:r-hr/;~ :br fnh~ n:das~rre, (For benchmark measurements, use the benchmark value.) 

% i ." -+*% I' + ii +!;c\tf$Yc (rite dtfference bemeen the actual rate fbr rhe CLEC and the cnIcuirtrzd rarc 
10: & T G F ~  ~nor%BJt tiEtRc non-csnt'ctnnlng lhree-month penod. Thc cdlculation 1s d ~ i i ' =  (CLE'C 
I :  <al.:.i;;att.d .z;ctic; 2"i . i :~  fi~rrnrila 1s apptiorlbic where 3 h ~ g h  k a l u t :  ts  ind~cati\*r olyocrr 

".<We . -; A i ~ ~ g ~ n , i ~ ~ c  i st: [ofnlu1:~ i s  rt 'ssstd whrrc high performarlcr 1s I ' ~ ~ I C ~ I I V ~ :  of  good 
f ~ z ~ ~ ~ ~ m ~ ~ ~ ~ ~ ~  

Srm 3 For each performance measurement, multiply the total number of data poimts by the 
Ef;ffer~nt:r catcr;iaird i ~ t h t :  previous step for each month. Calculate the average for three 
-":?+,"at::. ::i~;in$r-J ~ r "  i k  fiertiesi 1n:eger'1 and multiply the result by thc per occurrence dollar 

3EGISIQM NQ. 



m o m r s  taken from the Tier-2 Payment Table to determine !he payment ro the. Statc Fml-6 fs3.c 
each nnon-conforming perfgrmance measurement. 

9 2  f'crformance Measurements that Payment is Per Meaiure: 

Far cach performance measurement that Qwest fails to meet the st;tndiud, the paynenr ru rhr 
Statc Flmd i s  the dollar amount shown on the "per measure" portran of the Trer-2 Pnyrflcnr 
Table 

10,0 Law Volunre, Developing Markets 

in thr cvenr aggregate monthly volumes of CLECs participntlng in thr PAP are G I U : ~  tfh31: i 6 ~  
bur less rhan 100, Qwest will make Tier-1 payments to CiECs ~f dunng n manth Q~t':f: i r i r  \ 

l i ~  meet the panty or benchmark standard for the qualifying per;ibm:unce s\xh-?rtcasurcafi+:t~i~; 
Iistcd below. The quallfylng sub-measurements are the LWE-? (P(;STS'I, rrrcgcibit l i ' c ; ! ; ~ ,  a!!<! 
,:4DSL cjualified loop product disaggregar~on of  OP-3,OP-4. I'hP-5, L iK-? .  MR-' \ t i%--  ,::c: 
MR-8. 

'The detenninat~on of whether Qwest has met the panty or bench~~risrk stanciarri.; wtii ht' r;s,it!t: 
using tli!grcgare volunes of CLECs pznlc~patrng In the PZ P In :he c\::nt i,)i~t:.i? Jc>::i rr9.t 

:nr.ctt the applicable performance standards, a total p a p e n r  to ,~ir't.;~e:l. ('1 !'t'-- ;r \!l ;:r 
ritrerm~ned in accordance w ~ t h  the h ~ g h ,  medium, low dcstgnation for earir peri'etr;ndnct. 
r.-u;urement (see Attaphvent 1 )  and as described in sectton 8.0, eltcept :hat CL,I,C ,q:grci:.1'c 
* ,fumes w ~ l l  be used. In the event the calculated total paymenr amount to Ct,ECi; tb i c v -  titt%:i 

SS,f100, a mlnlrnum payment of 55,000 shall be made. The resr~lrrng tofrtl patmcn! .~t;:~?ernt : , 
CL.flCs will be apportioned to the lnd~vidual affected CLECs basctdi \Ipan czch f.:l,@<"': 
rclatr~c.  share ol thz number of total servlcr: mlsses. 

:It ~ h c  6-month retietsts, Qwest w ~ l l  cons~der  adding to the ahove list of p ~ r h + t ~ i ~ 1 : < ~ 1  T::~L 

mcnsurements new product disaggregation that represents netv n ~ n d e i  n f  b_"E,Ff- c;r:-tL ::t;*r 

dcvelop~ng markets. 

& t & & ~ . . + , , r ~ m ~ ~ f t t e r ~ w -  t+cw=tb*l *+* -rkt - I 
t 

ckwfmm+)t)d-h 

I 
If the aggegate monthly CLEC volume is greater than 100, the provlzrnn; of th;; \eiiltrrr \ir,lil 
;Ior apply to rhc qualifying performance wb-measurement. 

I'a!rncn~s lo CLECs or the State Fund sh,ill be made one montii ii~ii~juiny :!I:. ,!-t*ic I>: *it:$ 
prrt'urmance measurement report for the nlonth for which pn)rllcn: ii being i;;:!ii:: 



Payment; tet CLECs will bc made via bill credits. To the extent that a moninly paTyment owed 
to $ C S C  m d ~ r f h i s  PAP exceeds the amount owed to Qwest by the CLEC on a rnatethly 
hiif, Q w a t  wiil issue a check or wire transfer to nhe CLEC in the amount of the overage. 
Fzpfitst to ahe Slate Fund will be made via check or wire rransfer. 

E2+B Cap on Tier-1 and Tier-2 Payments 

Fiterc shali bz a cap on the torat payments by Qwest during a calendar year. The cap amotmr 
~ P Z  Anzona shallr be 36% of rhe "nei revenues" as defined in the FCC's order approving !he 
Be3 =%.~;,m::c-Scw 's'ork 27: appf~cattan and affirmed I n  the FCC order approving thr 
5ouih;srd Ecll rdephnne-?ex= 77 1 applicat~an.lG   he cap shall be recalculated each year 
5 ~ ~ 4  u p n  the priQr yttnil"'s Anzrsna AkCZIS results, adjusted to reflect the most current 
Jcprr.i=i;tatan mhes approve6 by t h ~ 4 n z o n a  Corporation Cornrn~ss~on. Qwesr shall submit tu 
$;IF C~l'a;nm~ssion tbr celictilation of each year's cap no Later than 30 days after submissian of 
4RXZ%S rcsukas tu the EGG. CLEC zgrees rhat this amount constitutes a maximum annual cap 
wZt5tiS 'a~;tiB zpPty to tIile a3grugatr mtzl of Tier -1 liquidated damages (~ncludrng any such 
3ts~age5 patsf purst~ant ia ihrs Agrzernenr, any other Arizona interconnection agreement, or 
3f i )  ~thc: p a ? ~ ~ e i i t ~  msde f i r  the same or analogous performance under any  other contract, 
.ili$&f UI i ' d t i ~ )  and 'rlt*ri2 *%sstb,ssmcnts or payttlents made by Qwesl for the sarne or analogous 
pcri,~masrce ar:r&; h a ~ ~ ~ i h d r  : ~ . ~ t ~ ; l t t ,  O T ~ C T  ~ ! t .  

She cap apptj~d to the aggtsgare uf'71er-1 prtlyments to CLECs, ~ncluding payments made 
piApktric,i w @!her alttmatriee perfennance obl~gations ;.lxvcuant to an intercomection 
abFcl;trt?;cns wazh ;J CLET, Tlcr-2 payments tia State Funds, -?d any other payments required by 

i't~nrmassr~arts pusuznt $0 S ~ ' T V ; C ~  f/~3tit:j rules, orders or other agreements that relate to 
r$,"iTe 8%' 3 f t , $ f ~ g ~ i l ~  %pr"ICc. 

,?$ cr:r.nli,k:> c.:y xri\ '5c dcte.nr,trtsd hy dti id;ng the amounl of (hc annua! c2p by twcl$.c -rhc 
*:;i(fit6i$ cap calcuia~ed by app.ylng all psl;rr.ents or  cred~is made by Cli+lesr under [ \ ] I S  

a ' " & $ ~  3.- +4.&3 a s l -  $1 pr>nmer.tts made or credrts appt~ed for wholesale sen tce  performance 
; , i ; e ~ ~ r T :  ;ti :rivc:canricct;i;o Xgreurncn!~. SL31r rules or orders To :he extent In a n y  glven 
., ir-,s‘‘ '"c +tjtr',,:jq:". g h z  y i  c . :hc :~~:!u;li ;.!p .;'.i.iided b:; 1 2 )  is rn :  r:.;ic:?eii. :h:. i u b i ~ , 7 : t ~ ~ r ) t  

:.,ii;:,"; , :-.gp ;G:: "sc sncrdrl:,rtf by an 3rnounr ci7~:af ro the unpaid pcjnlon ofrhc prevlous 
- r , : ~ $ % d . %  

, -'I e y;~::: :hrr ~ ~ c - I J ;  c3p I:? r i f ~ ~ h t ' i i  tih;:~ .? catt'11dzr ~ ' 3 r m d  T);r csi cirn!lnuc; [(.I J c j ~ t c r  

p r . ~ - b t ~ f i ' ; h m i : ~ F ~ ~ i o m ~ ; h n ~ ~  drtlng the sarne year to any CLEC or to all CLECs, the 
d < e -a:?.--% < i : , r l  -t:,xi, :r,:~\.rt~:n:::rrd ro r i r t  FCC' rha: Qxscsr should ce;ist- offcnng ~n-region 

z.,L$-r: , ., , . , 4 E .'i. kcis ;; g; ia :~el;v C ~ ~ S T ~ ? I R C ; S  



13.1 Qwest's PAP shall not become avaiiable in Arizona unless and until Qwest receiver 
effecrive sectlon 27 1 authonty from the FCC for the State of AnLona. 

13.2 Qwest wii! not be liable for Tier-1 payments to a specifie C'LEC in ,m FCC npqrmr.::d 
i tate until the Commission has approved an interconnection agrctslrlcnt beween ihc Q'SxFt' 
and Qwest that adopts the provisions of  this PAP. 

13.3 Qwest shall not be obligated to make Tier- I or Tier-:! pnynlcnts for any - ieasurcalcr;: ;: 
and to the extent that non-conformance for that rneasurernent tvai; rhe rcs~If OF ~rl\ii t?t thr 
folluwlng. L a  Force Majeure event, includ~nt. but not I~rnit~if ftdr&b ~ > f , t ; ~ t t * < d ~ ! ~ ~ t i  
_;.;:thorrts. covcrnment rerulations, embargoes. enidemics, tt.nonm;;r act?, rt0t>,.~~,~r:rte~:w.k, 
fires. expiosions. ranhquakes, nuclear accidents, floods, w o r ~ ~ ~ ~ e ~ ~ ~ ~ p t ~ i t : f ~ - h & ~ j ~ ~  
po\rjrr blackouts, volcanic action, other maior environmental drs:~i;it,inie-r. unu$~r;rE,:~ 3 t : ~ c t ~  

u*carher conditions. inability to secure products or senrices nf o~b-gr ~ F ~ S O I I S  t\r t ~ s y q v - ~ t ~ ~ c i ~ ~ ~  
fscil~rirs or acts or omissions of transportation camers. pe iwA-dkF tmy - tw* * t . iw :  
~tt~t--ar other events beyond Qwes:'> ci\n:tcif, ?Jan sct c.r el:~'ct<i.;t+:: 

by a CLEC that is contrary to any of its obligations under rts ~ntcrzonnect~car, 2pecrr.rer:t $5 irk 
<?west or under the Act or State law; an act or omis.;ton by a C:E,t CI :il;i: \s  In h.~ii hll:hii. T.; ;"- 
non-(),)west problems associa!ed with third-party systems or cqutp:ncnr, ~tvcir cituiif n i r t  ft,;; : 
been avoided by owes t  in the exercise of reasonable drligcrcc. p;ov~dsd, hatus\at, rir,ti tti;, 
t h~ rd  party exclusion will not be raised more than three ttines :\\tiSlin 3 c;licnds: )c,i: {Jtk: ,- 

will not be excused from Tier-1 or Tier-? payments on any other grnimels, sxcsp; ,I% ;!r:<;r;hc,f- 
in paragraphs 13.6, 13.7, and 13.8. Qwest will have the burdcrl id' Q~'~iir:ist~;~ic ",\,it r t i  i l r ,~ ; -  

confo~mance with the performance measurement was excased !In nrrr oi  the yru;lnd% 
dcscnbcd in this PAP. 

13.4 (?west's agreement to 1mp1ernt:nt thfse cnfvrcerncrlr terra., ,i;ibi .i~cc-:i:t%,r:'., ;:. 
agreement to pay any "l~qu~dated damages" or ";issessrncn~s" l i ; : ~ t i ~ / i f t r ~ ,  i r~ f i  t:,13 i-be 
corls~dered as an adrnlsslon against interest or an nd;n~ss~oti tr: . i , r p ~ ~ l l t l  t : ~  ,\:r: le;., ,ti, 

rtgulatory, or other proceeding relatlng to the same pcrfom~;'r:~~t: (,!\t'f $E ~;i;~i t '1 :'i ,!;i::i 
that CLEC may not use. 1) the existence of this cnfc)rcetnc:~t pion. t > *  1\ I r ) kb~ . r ' ,  ;.i,?:-rp:.:r; r l *  

T,cr - i "Irquitlaicti darnagcs" or Tlrr-2 " a s s e s s ~ l c n t r "  a:) t i  ..a :,.,c: L . k ~ + r ~ r  / .. 
rirzcnrn:nated in I ~ P  provision of  any facllltres or services undcr h t ' c t !~n% :ii t i t  252, { T  k k , i q ,  

r :i)!z:~d any state or federal law or rrgulat~on Owes:'s con:it;ia k:;)~ii::i:rng : tr i' :~!*$r;i.i*;fi, i. 

n>e;strres. ?~uwever are not mad? lnadrn~scrblc by i!s tenrrs A : x ,  i ! T L  , I%CC;~;: :~> t : ~ ,  
p ,+r- ,  , -..-;m~q~lce r e m e d ~  plan agrees :ha: Q n . e ~ t ' ~  pcrfarrnancc \\:I:: iv\,l<:ct t:: :i:i., :i*;;;:si~ t : ,  i.ii 
-% ..,,= I. no7 bt used 3drnrssion of liabiliry or culpahiilty for n t ~ i ~ ~ t c k : t i i ! \  ilt"~ii.?it;l:t: rbr - 
f ~ r l r r ~  :ZG 3: r e p l  ~ I K E  k u ~ l i e : ,  any 1iqu:dated damages pa>:l;zt~: ' %. i ~ i k ~ ~ :  s ~ : f ~ i ~ :  ;,if 'XI: 

>T-~. .s:;;:x4 ;i ::c:: 1~c:.i~,i.y made ~~z t fn jzs ib fe  in any procced:ng re!.~:i;~g it) :he \+:it::: L..r:li[tlr,@ 

4 tre: cb-fi- 5 2 e k  io ~i?Tset :At pqmcn! agarnst my other d;t.rragei; :, Ci .  tlC' ;r:tt:r;t ;c,itrct 



I'kc tenus of :ha paragraph do not apply to any proceeding before the Commission or  the 
FCC tr;s detennkrte whether Qwcst has met or continues no meet the requiremerrs of sect~on 
2: T of the Ae;. 

$3.5 Bp ~ncorporarrtttg these ttquidated damages terms Into the PAP, Qwest and CLECs 
,t-c"ccpkrag thrs PAP agree that proof of damages from any non-conformhg p e r f o m a ~ ~ c e  
..- k+xcstfbe~~r:t. EL w~t t id  be, difficult to ascertain and, therefore, liquidated damages are a 
~i~ac<x%a@ie apprtsx?.itn:atiun OF arty contractual damages that may  result from a non-confonnrng 
pcrS-~rrnmcs tnez$.ilscmftnt. Qwest and CLEC further agree thar payments made pursuant to 
s k i  PAP atcnar intended ta be a penalty. The application of the assessments and damages 
~au~w~:icd for hs;rgtn r; no; intended to fbreclose other noncontractual legal and non-contraclual 
-- lz,nIab::; .)-> cfrtlriis nxld remedies that mny be available to a CLEC. 

f 9-6 Ci,EfS ts not ttirteaIed to remedies under both the PAP and under rules, orders, or other 
.:tmtrii;:r;. 1ar4~C:ng inrercorrncrction agreements, ansing from the same or  analogous 
.=:ehitB~wl~ ~ P T ~ ~ I S R C C .  %%ere alternative remedies for Qwest's wholesale performance arc 
uib ntfi.evl~lic wxk t  atits, orden,  or other contracts, includ~ng ~nrerconnection agreements, CLLC 
--kih3 be" irxmtsd ti4 ctiher the PAf+rcrnedies or the remedies ava~lable under rules, orders, or 
b*a:kcf C43n:rJifi 

-?,t;c~.;jta~sti, .~~rr~r-riim~tcc set of prrSorma:~zc me:lsurernents, srat~stlcnl 
e35-$?3%fd<'3g621;'35f pl'i~~xt"$f rr~cchnnrsrns thar are d e s ~ m e d  to filnction topether, and onlv 
~ @ ; > ~ + ~ ~ ~ - I r i  thc evcnt that a CLEC L,rzelng to this PAP is awarded 1 
cn@@ewd.tbnz &sf the saPtri: or nrraiogous wholesale performu,lce covered by t h ~ s  PAP,  Qwest 
%XW of;:sd r A r  a ~ ~ + ~ ; d  w:!h anriawits p a d  under thls PAP. 

8 3,i; ag%k,d;rix ,half 130: iw S i a B i ~  for both "Tter-2 payrnenrs and a5sessrnents or sanctions made 
'2" :b.c *,::;:: t : i  v ~ f i & f t ~ ~ ; t ~ k t s  pt r~onn3nce  pursuant to any C o ~ n m l s ~ ~ o n  order or senflct. qual~rv 
-" ' 

*a"  *% .. 

!Jl.ag b t r i ~ l ~ e b $ ~  .I <18*w%t TECT~I. pawent to an ~ n d ~ v ~ d u a l  CLEC cvceeds S 3  rn~lllon In a 
::;,re;>. ~t: :vir::n C:E,FC.+ 7' rc~- t  payments In any glven monrh cscccd the monthly cap 

& I -  -. :, . ‘r:, I ' 17 6,l-*tri: ;:u"" i;t*c.m:alencc n \ho$u cause proceeding Upon rirneiy corntnrrlc'r;rlcrll 
o *  :hi- ;t,rki.:. *:arr%f ;rrn~teJ;iig, Qwes: tlms: p ~ y  thc balance of p~yintlnrs owed In cxccss oi'tht: 

, F A ~ + + ~ X ,  , -., ,,: ,? :-,# r a % f i i t u e ; ~ t f  ~zrgn LI,SCTU*.V, E C ~  he held hy rt th~rd-party p rnd~ng  the outcome of the show 
1-.,u2: : Y ~ ~ ~ ~ ; ~ ~ ~ ! I I Z I _  g * ~ , i >  tnvtzk.~ ~ ~ C S C  C S C T U ~  ~ I O \ I S I O ~ I S ,  Q ~ v e s t  111i~st rile with the C o ~ n m ~ s s ~ o n ,  

+ 9 A . , . - t . - d v ,  ;,,, $,.. $3: ~f;;: F ~ : C  ($5  tttc *rtcr-I pay~lents ,  art ~ ~ ~ I I C B [ I O I I  to show cause \vhy I [  s h o \ ~ l ~ i  
*,rt: FT $ ~ c ; \ t i ~ ~ ~ j  ti* p y  any amourti In excess of the procedural threshold. Qwest will have the 

r r i ; i . . ' i c : p r  $3; pi, .:I LG J ~ ~ ~ ~ : ~ s ! r z i t e  tvtty, under the circumstances, i t  \\auld be unjust to require 1 1  

3.. jr:s_sc :i;t 2,131f41:etlf~ G X C E ~ S  of t t~e  applicable threshold amount I f  Qwest rcports non- 
i:t>$$~mitti, ;rr! ebrn>a;rrtc FO 8 C1.,EG for three consecutive months on 20% or no re  of the 
: n c A  rqmned to t t ~ t  CL,Ed and has incurred no morr than $ 1  million in liability KO 

:be CLiECb khr CEXC may commence a similar show cause proceedmg. h any  such 
:~;.\-~:;;~;~g;g ;;c Q'.LGC ~ t i f  k n v " ~ ' ! ~ ~  buden of proof to dernonstrare why, under ~ h c  
;~t&.";E?fr~i:j.:rf;f -,. ;:rivtl?;~ f ~ q i l l r e ~  QWCSI ;O mclkr: payments in esccss of the sm9unt calculateci 

fe;~: < ~ ~ t ; f  tS;fl-:cl:;". $5? :h< $'.itxP 

64888 
DECISIQN NO. 



14.1 Upon FCC 271 approval for a state, QWZSI wtli pto~-xidc CLEC5 *hiu:tz htz;ie ~ g ~ i r r ;  S 
lnterco~ection agreements with Qwesr a monthly r e p r i  s;l:'Si%~es:'s 3%zif~~t~:~r $ 8 ~  :k 
measurements identified in the PAP by the last day 5f the mct~ath f ~ t i i g w ~ ~ g  G"se %%on$k $ 4 ~  

which performance results are being reported. t-ioweve~&y,t;4(~$~~Ii ka;~~e-$z;fa~.c ~$2~&~_"f 
five business davs. so that Qwest shall not he deemed oj.~k sfj&&air;2:~$j:ts ?Zs Rmx";" 
obliwtions before the ex~lration of the five business d ~ ~ ~ ~ g ~ i a Q  Q k 3 a ~ ~ ~  w dl T::il:$o';.. 
analyze, and report performance data for the acasttrcrncnti !~,i:ed L>% AFf.zlLFfitil=~! ' ;* 
accordance with the most recent version af :he Sentcr :  Pe;:'iii~laFc t~t!g~di. , t :  :k;i% ' -tx--: 

( P I D )  Cpon r? CLEC's request, data fiirs d r h c  CLk,C'> :aiv day.i. ti: dzik ;s-$:; : : 1 ~ 2 ~ 2 . 7 '  
i 

. .. he transm~rted, w:rhout charge, to rhr CLEC in a rtru;w;;> a, ~ @ b - ~ c  5 1 : ~ a : ~  ;?* : Tn .. "- 

rr3nsm1ss1011 msd~um 

J 5.  Z : Qxsr ~ k i i i  creare a 
, , , . G ~ ~  zzd ca!cr?lare pa:.; i"""' - 

5f;anciai system s;?ali be inirialed 

lor '7y Q W ~ S P .  Alt~ma~la~eiy, the 

mc six-~onr'r, PAP rp,uisv;s. 5 
. * 
* I  - r  ils 3 M S Y ~ I  of h e  aud:r, ii is 

F T -  r.l;rrl rnq;i+ ~ddii:onzI 7 *--,. 3 3.4%- %. ' & , L . . W  .. 



. - 
- 5& S:*% gfg &.w+wg$h-t %fit cztt t'$wr.~: 334 CI-FC gzr-tp~jp3*&g in PAP 

& ?@%%'jir LSW &G rSCGm.6:Y rl?f BflleQStiY bf &ti3 ~3k~ : fed ,  3~WZite4 i3iid f e ~ ~ d  
&+FW~YZ w t k  V F . .  Qmz-sz ss~d CI,&C' zbayil fist cansuPr ssitj! 0ne anorher and attempt in 

fs;h %G ts~ii,&. :& 453%~. If %B i s s w  e: unot ~ s n l v ~ d  within 4 5 days after a requesr 5 r  
~@&;aduki~~. 6",C @w+%;i may upan a demgansnatlurl c~f'good cause (e-g., evidence of 
rna~s?,~; h e t - ~ s  e$ t379&~23~3iih2k~st ~'cQu~'F# arr itad~pendent aud~t  to be conducted, at the initiating 
s ' ? + :  FFe .:4:~3p~ 35 If-.$ aei&tt \! nTI brz frm~revi trr perfoimance measurement data 
-+:?$A ,,,-..-~-+r, -$ - &*so ~+%gc?ig gw3zg55c1j.t &a?.$ caictklia!ra~~ of perfc~rm:ince resuits and payments for 

8- . 
a =wr-ri.; P~?+?*?F~~CL~Z m%s&e&~~t -  A*j'i~ $~ibt nor be con~~nonced  more than 12 months 
Ta?c-;ii~s,~+i~ f%c w4.-~:_553 \L%\& T ~ E  aileprd $ ~ i ~ ~ i l : ~ ~ z t e  TPSU[[S were first reported. 

i f  ; 5 ~ ,  ~~.:il+ ;$fiqtP$i,c5 m.::~$;~: ..$&~E;oF~;c~ s3.1ft:1113t1i7g T C F S U ~ ~ S ,  tht: i*t.spnnsible party shall 
5 - 2 ? ? ,  Z?F~ PZZ?&? p&?% ~~~ e w s e  ahCthc. third party auditor, assuming the responsible 
La$g-ji xt'z: . ? y ~  5% &+$+.a- ~n;&".~htsg 1% ~ ~ $ ; d " i ,  $31 thc eircnt tttc CLXSC is found to be responsible 
2 rrz .- - +,.- "hid ..:, F.,.,,+su. . P ,,ss, zej~ ~v i f h j km~%t  @GBS XO the f LEf ns r restlit of the deficiency shall he 
:L-r :" L, ;I-.%=-$ t r  .+ - l p-L I , ? ~ ~ T C C  -~p.at;; u-::z~~&sa ,as& n;l:a% adtfcctsd pattlotr I i titturr pajments will be 

'i t-*' L , t j ; ~ t ~ ~ ~ r ~ &  ;+.;ii::i $,,+LC f;a:~s%f% fi7e z k & ~ i e ~ % y ~  !~1 t t l ~  t'vtl~lf that Qwest is found to he 
+*-w--L~~:z '. We b r y  1?ir2 i&g&;-:'i~v,*b. C ~ . i w ~ : i t ; ~ ~ : {  :he Cf,EtC thc a ~ , - ~ l n t  that would have been 
,$~::t -v&3 5 % ~  $,&;$ ;g pe% ithr 8 & ~ : ~ t t ~ y .  \h~fudtt7g IEI~CTCSI.  

;r,:,->,;;: - 5  2% :,.:.i~ Cp.ot. p ;: ~ c % ~ n #  ~ ~ I I ~ C ( C ~  U;TTI*II;~ ;P:I!~ t i ~ 4 i ~  audits pi" cilcndar year for the entire 
' d I fj: ,-, - fz: . . r~ ,,'.,,+ - B Z P J  &&d,i:;h ,ap;-,3;; i'dip$:",bi:$t Shaik kc itrnatczri t t r  rzt, more than two performance 
rc~s-,,;sr:~,<r~c p$u: *ij:&ii $?s:i $IBPP~>{$C% 08 K!ICT~ ~ ~ V B S I U ~ S ,  ii porft~rmonce measurement is a 
"?wk?i$=~.-* ~z,-~~I$A;:-";: $~C$~&~S~~~TBZIX$D?~ c g , C>12-t, f ~ 4 i ~ l l ; l t t n r r  Comrni:nicnts Met. CLEC 
.#?J*'$ i I ,  ;k;i.r: e$*.x.c r3Y& &43? 1 % ~  tgqgts-recs; fs3 cnrrcita~! ~'flt~rc t h m  3 atrdkts at one time for its 14 ~ n -  

,I($ '7b :I,W&+~\ :5.i*3whk3jafl~d4?"i~: 'iyl;b+: k,ac ~~\;?:,tt@irf [Rt:  aadrr, rrrxl tit.)!w\rhstanding the 
. , : - ".--7?;i~3p3,$-,3 $8~': f 4 f k l ~ ~ ~ 2 $ ; % : i  i.fi.>l;( : :~tBt~ .~ . :~ i : ly  g ~ i t l m  ;~udlts regarding 

A<*%% 8. -**)- * $$ A .. .-. * -~ .-,,L" 4 - + . I ? 1 -  ,i.**lu%iu 11.7" k'3&~.i .aq.ee.~ ',L+ z i i f t x~ :  e ' o & l ~ t ; ~ l ~ ~ i ~ n  h 1 . f  and 311 CLECS of the 
- r :- k * i .  

:ermine the cause oirhe 

e ciedii against future 



16.0 Reviews 

Every six (6) months, Qwest, CLECs, and the Cornmission shall rcvidlw fhe pda1m&fi~69 
measurements to determine wherher measurements should b t  added, ticll~ted. ar m&'c&ed; 
whether the applicabie benchmark standards should be mod~ficd tst re/pl8t+xd by i~forrty 
standards; and whether to move a classification of a measure to Htgh, pcdsdtrm,  law k~tf 

Ticr-l to Tier-2. 'The criterion for reclassification of a meastuc shalt kc wl~elieic~ the d c ~ P f  
voiurrle of d a b  points was less or greater than anticipated. Crilen-ir hit '  T E Y ( ~ w B ~ $ $ ~ ? @ ~ ' ~ ~ = G C  

measurements, other than for possible reclassification, shall bt. rvhrrhcr there errs!$ &@ 

omission or failure to capture intended performance, and whether thetr is Gtrpttcateen iiaf 

another measurement. The first six-month period will begin UFBR rha FCC "s :?pptaw"F PC 
Qwest's 27 1 application for that particular state. Any charigcs iu r~isl i ing petfotnr~ace 
measurements in this cii&-hkPAP shall not he made be ~k. i s . \ -g&5f t '1 ' f~ t : sc~~3c~1~~~ i-i 

m- 

Qwest will make the PAP available for CLEC intetconntcttr;an . I $ T ~ ~ I I : I ~ ~ ~ S  smfr! su~!s i$t&c i~:, 

Qwest eliminates i ts Section 272 affiliate. At that time, the Ci7tn,n$f~fm arxd QWB: sbGk 
review the appropriateness of the PAP and whether its continu&:kon ;:i ~ t :~ : : ss~~~-y  itl*tvcw:L. ;n 
the event Qwest ex~ t s  the interLATA market, that State PAP sk:ltE %ic tc$c;q&d f~$t!thr2%b&t~l'i'* 

17.0 Voluntary Performance Assurance Plan 

'This plan represents Qwest's voluntary offer to pruvidc. p?rf~r';narr;~ :~~y\atf%t!ir Wi*:&gjy &I!: 

this plan or in any conclusion of non-conformance o f  Qtvc4;t'i, crrY-:;r: p . t r r i ~ l s ~ % i t t ~ ~ -  ?FFII% 6; 
standards defined in this plan shall be construed to be, ofi tsci f ,  ~ : i ~ ~ ~ + ~ i ~ ~ f ~ ~ ~ ~ ~ i 3 t ~ i ~  l;erta"", t-ktiil 

Act. 



i s -  

:-. - . .*- 

- ,  : .  . t - , , , P - 2 . O P - E , c / Q P - 6 - 3 .  OP-4dlOP-64, and 
<*$ vs.-a. &!fl:b,3z?+:~~;*;:.s*&;->sw*G' ., 

~5~+-~~ .++ .  Ic;.e. ,Jriy2;xZr $4;; r., wrli,I t C S ~ 4 ~ C ~ i Q ~ ' 1 ' 1 1 1 - * $ ~ ~ . ~ ~ . ~ I . ~ i J c i c i c i k k t : i i ~ . ~ Z - ~ i & k ~ ~ ~ ~ ~ ~ i ~ ~ ~ ~ u n i t  ++s;. 2 q,,-+.%w;rj $+ .-pt.j 5; .+-, ,+- with o n ' ~  the measuremen' with 
.c* .* ;:J"..~; $'. $$,:.'""-:$fi z<;j$z %-; --. 
-<***-*'>*b'.>; l.,; , .?. ,f... l L '  ... -&&:*!;:+z 

:<. ? L$.c,c .,<, <,"*,.-,,h,a; .'?% e :!+ - xc:-,zs z~*#?..,$* - k p  .$ g >,:a- f?, 
-;,.~:La2 i r~~ ,~c~~~~ ,g~; .~21 .~ .~~~:~ ; . ,~ i~~z , , , i , . , .h  .=:.% 7 ~ . & : , ~ I k ~ 4 . ~ ~ ~ . 2 ~ - : + a ? : ~ 1 d i ~ 5 ~ ~ ~ i ~ ~ % b ~ ~ F d & ~ ~  35 l)nc Thc combined OP-6 breaks down 
, ,, , - : 3. , -. ; , : , ,  . , &  : 1 i r ~ i !  c 1 i .  ;lnd C.) P -h. 5 ( z ~ n c  22 -.,, 
. - 



Annttlment 2. Performance Measurements Subiect to Per Measure Caas 

B ~ l l ~ n g  
Time to Provide Recorded Usage Records - 01-1 f Tier-1:Ttcr-,& 

....- -- Billing Accuracy - Adjustments for Errors - BI-3 (Tier-1 1 
Billine Completeness - BI-4 (Tier-I /Tier-71 

* h W W  









i The Telecommunicac!ons .Act of 
w?:;ch i i e g i o ~ a l  Bell Opentins Companies 
the :;~rert.AT.A long disrance marker. 
openins of  Il.,cal markets to compe'iitiofi. 
!"FCC5') has emphasized rhz irnpcsflancc: a( 
:7:iir\+? a '  \ ; oper: pafllcipa~ion ~ 1 :  ~zlercsti"r! 
,.:!pc!.:t!!i,n ;upgon sysiems ("C^)SS"). 
> [ ~ ; i ,  Jar.&. a:i~i 4 1  adoption of  pc:i~~m:~i:ct: :i:;su: 
il;~<i;!~: f j l -  p~jl-ell!r>: Sec:!on ''i <Q 



on 15s D+J took place at the 
Com:r;ission ("ACC") Staff, 

and Qwesr were present a: the 
Iltei, GST, LVorldCom, 2-Tel, 
m. inr., Electric Li,ohwave, 

om. The Rtsicienrial Grility 

rkshcp ail the P . V  iook place at 
D(2.  ;rnd, Q5.vsst ivere present at  .. . 

,I: d:E,2ntStl,ze- '.! ,>. ,::- :$i('- ,on>. Z-Tel. Eschzlon 
Li'oriJrIarr,, Z-T;!. 2nd Eschsion 

?TCS"!. 



C. FCC PUBLIC I3TEREST .4SxLsYSf.5 

12 There IS no express requlrenznt in Sell~tan 1-3 7;;-C 2 ;itk-' Cc 525;~:: :-; -x 

. -., .. . . ........ I -+.. ...r:' 1 .,,>.> .r!c. Jl ;:;i3 :-: " . '> i t  .,,: I'.. 
d - "  . - -. - &t.:! .%. 2 fi-<h,$-q .-& i ..,; i.- Q 

i 
! 





iPiJri ~ ! i \  ~ n ~ ~ l t - e  ( - Z \ , V I ~ S [ ' ~  ~ e n j c ?  perfC)manc:: cj\7mfr~::' f.. '$1:: 4: d--i.--t7va* - ..-> .. v . : - -A  L- . 
non~rorea so that any  degradaiion of the agreed upon i~tt.i :. :::r. i;:: rl t%rtx;;:::*",3; 
correccud. 

--. 3 " ; -  - Q ~ e s r  a;so stated ihzt the per!'ormanct c~s.~.*~-;.;ne::::~ r:'lii:.i~::;"c.: , 

- .x - ,  !he (:)\{ss~ P,LP arc broad O J S ~ ~  enough :o 2012: :t! *.;;: '-;'IG':E ? <  2 ~ "  * -  ' ' 

:ntsrcormccriun and rhe purchase of  tinb-undled illetwo:k e!~:t:l:~i; 

E. POSITIOb' OF THE CI,ECS 

:< i i~~~~ab i i . .  and nt~nd:sinrninaror~" 2nd " 

ibi: local exchange carrier Lo O i  to :I 

2 )  :!>c n7c'llJLliCTTIt'nI prilrc:dsr~~ :?f the 
irr.::+prs ::lnci sho~i ld  m!"lmize z d r ; ~ : n : s t r . .  c;:.,;: 

LLEC sill prov~ctl: CLECs; 4') :he xe;lsiirefir 
t)r: ,1.'c;1r3[r3 ,\nd reliabia ,laia; and ji rF.c pitrri 

pir :uradc o i  ~inder!yir; princip!es ofi-$rtei bq.. 
1- ' r-rd(rr.11 rcsu)atory a,urncic":: 

7 ,  -7 7.  . .,, - ,.,.!, , < .!- 4r., e'.,.., s t - .  1 -  .: - ' -. .,. ..*. c;., : . I , ,  ,. ... - - . , 
,:,.:h::::,. .;: :j*,$ ;;j[i;::,::i\ .ln3r..?.:1:[; :+ - 1 .  ' 

; h o r , z o r n ~ ~ g  becausc CLECs are i?a;m 
b.r:LL~t~or! In ihr ql;al\ry of sen.lce. T!rz C..L T' .' ' ' ' 

czstornrrs to s t ~ i t c h  from the ser;ict:s o f t h e  i 



3ECISIOR1 NO. - 



Arizona performance workshops and substi~;!t :he Taa j ~ g ; f > : ~  ::- - 2  r:Li-,dr:ri;;:i j- 

-? - 
2 2  The parties involvti! in this 

to use the P.V approved by the FCC in SB 
a t b u n d a r l o n . ' ~ ~ w e s t ' s  proposed i':;famr 
on the SBC Tsxas plan, is summarized 'neii>u. 
has revised and modified tts proposed P;',.F. 
i~sing Qtvssc's most reccrrrly jubmi11t.d 

* -  , - ~ 2 k ~ c n  ,>( ;he ~ ~ . ~ , j ~ G ~ ; ~ L j  
1 .  

t t i ~ t ; ,  .Llc4ll;rr,. or Lot\. 'Ti.,e$r 
CRsUnns Compt[!:lvl-, 1 0 ~ 3 1  ji3t.' 

[he TCXXS P.4P 2nd made chanses baed 
~ r i ? c z c t ! ! n ~  T'hs Izt.el o i  ;);!LT?L"ni ii~,:'r 



j+.m.7 ' - .  k-.6~++.z~.ws-.,.+ . , . sm,G.G, , , z L b 7  , +.*, ( $ ~ : e ~ ~  qpr{', be cgq1;:red to pay a gc3,trr penal5 on missed 
1.-.. ..,. I ..., I., ,.,....-, ..-.,. <C 

7- 
.<-.-.:,'.s..&L-' - -G::,z;A& gg25 yLx.:ig:i d i; 5; , .%.* , ,  +?t ,e~*  g ,,M. 7 f 3 a , .  ir:e hIsdiar;! weiyhting 

-,, - W  c$i~:~j:s cz7,.:p: i5ssck ..rrr,t, ~ ~ ~ ~ f . m , ~ .  .k...z:s n B  ,-- ,,;.% +- .'+ t2zxL .- .a h-:e.j$.,+5~s +B61aS 7,. &eL9: -.a$ ijf FsFmetnr, tvich Lr?w v<ei$lrmg I .i;eiving the 
* 

b. ,.. ;& . a@$ ,&;~.i-:gk 

r occurrence or 
us-icz J 5c: 4oli;lr ?q:irnsni and 

a:;;cuiar svr~ghting leve!. 
t ~ . ~ ; u  mtrhods of 
rhz number o i  
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. . urder ~ ~ n f i ~ a t i o n s  on c lnLI In  orders be delI;te;ed tvi[hin ?!! mi:>~i:t,s "i""; * 3 - 3 L - Z ~  -., L ?ti- %s ZL. r-d-i:. :< 6 > & 3  .< 

:hc d;lu Ip,di<31t !ha[ Q\\%: 1,~s c ~ r  cSc-rdc:i G 5 ' i i t  56::Ct::;;~~);. :j:;::"l f>~t"Z:t~~.':; 
s: 

r ~ o  paynents. I f  the data. indicate that Qwest 1s below ;he bcn;kr;;~ti;, rhe;s t:';sbes; ;rri: -1J . i  b+ . +  
. ~> '. 

liab\.; :(2r penalty payncnLs. The number o f  aic:rflences ;,htt: j~=it<6?;(;$ w $31 zk;;;:<:::::fi i : 

r i  t i !  bt. based or, dlfferznce bc tueen  [he ac;ua/ pc: fozn:lr\,tt. ;ii;<j :t-,e \%~:n<b~{:?a;f$.; 

40. QWCSI'S P.iP contains a. section ie;ardi 
.;er:ion det:llls how tnz plan ma;,: and ma;; r;oi St: use 
2 . i ~ ~  w:ii bt2 repo~ed .  Q w r ~ t  m ~ n ~ i o n s  ti131 !he !',A? lL\;i! be , 

.. - -- , 
F ' . , T , < . , g . .  ....,.:,, :t> 1~,3k>sil;ln<rs ,.>r nl~a l ; :~a [ lo r i j  113 i!>s nii!: : ::,:. ::,? ;,z.i - . .  . 
. ~ , 1 ~  pk, ,.~J?~:.~;l,:c - {1)<~:j1.~r~!~?~ll[~ nee(] [a be ~kjJ[~,1;52, JLi~!<:c,i, :L,r ::L,.:;f1:-.::: - 
'J, Ci:ij-i::-tiL ..,;' I I : ~ ; ~ S L , ~ C S ,  ~ ~ , ~ ~ j ~ ~ ~ m ~ n f  S : ~ F i ; i r d ~ ,  an<! . D;:~':T;~I.:: , 1~;.?; $ 1 :  - 

£1. ISSCES RESOI-\'ED RE'T"v1'E:EU 'f'f-f 1' I-' 41tTrhl4 

. - - The px':izs i n ~ o i \ . - . d  :fi 1,?:5 prn 

. + L P %  ;) :3 ,, ,!v.'- 
, , -  .., .*. ..., 1 1  *: J D P ~ I ! ~  et? ? 1 ~ ! < 5  ::> ::>c .> 

. . 
A;:; bi.!s:::r: iron: inz  ';=saj P.A.2. i p . ? : ~ !  i - 
,,k .".a ,,, rh!c ta resolve mm*.  of rhesr :;sues ' 

. < a .  . 
r:ijai5. ::(: isj~,;cs are ,jjSCLIjs+d and jumca.i;ln2e< 9t.;q3:~ 

) , ,  
7. -.. .. ; z-; Te?:-s P.A.2 ;at;zd f<?r ;: 

i:?perat;sn for s1:i months. The first srs-mon:i: 
7 ~ i i .  . TcY ..-, p . V  IC)\.\.CS[ h;li A ~ T " : ~  ~ t 3  3.di.p; [kc' 
, ~ ~ , - ~ t ~ i - ~ ; ~ ,  : < $ ; i s  \vllh or;? .zxc2prii;r: Ti.,e 
pe:.!;,m, roc,( i;lujc ana\ysis ah?: rnlsslns 3 mrasrt 



." i i 
,bit, --1 '. O - C Z -  ,$,, ,,&;2;je.,! = rr: Se~:j;;.n : ~nde r  ihc tsiz "D~jpured  Issues and 
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bnctins schedule \\as es[ab\isned for (he parrles :o pts-;t i% IL~,:~T r-;-.-"-~+"..i i'? ?;:' L. 

i '', *"*A*- - these L S S U ~ S  The pafiles fried Conrnents on E ~ S C  : ~ l i t r , ' ~  -.' kt' a %  - - A S  . . 
Bnefs on M a y  10, 2CtO 1, and Reply Briefs on May TJ, >Fst:j: % ~t,d*li.)m w,@ 2 % ~  3r11.'- - - 
C i E C  to fiic corL:ment.s on . ~?n ]  5 ,  200 'vYaiitjc~>n z'tj 2 ;  '.,- : T ~  4 5 ,::: .T: tr*ye,- ?< 

% > 

bnsf  on 10, 200\ ftVur\rj(zom was :he oni:, CLEC EP i".!? ; >?'a e -!d:"-~r - A  

ihan5es ro ~ r s  proposed P:V dunns rhc 

chanyzs i;n Jul:+ 2 6 ,  '_f!vi. Sc 

D I S P UTE D I S S I.' E 3 Cj . 1 : ,-t td ti j i :) K! pj.J&,, i!~~ ~~., : \~:~~,> 

jr) 1-'11erear::-:~~:, 

comnlcnti .  ;?nd StaF ; j  re 

FJ(3-;; p~~;lj;;;::, 

:@*-$ 
*- . .,.. 



i~.' r "  - ,  .i .,., ". 
,.' ;: 9y~;?;ikdagz ~ $ 2  z,-T-gj sh-.mr PQ-6 3nif PO-7 inc!luded in the P , Q  as 

. - 
<;&: : ,$. , . : .. ' + : 3 .  g $ f i_ ; -c ...., i. , ..e.2,ed2.t,s: =, i-i,La ~5 30: ~ b ~ s ( t + i ~ " ,  susgest initcdir?g whjchever measure 

. . . .. .%-:.:.!.,... . , ,'? .- .. i; ,* -?? " i : ~ & : ~ - ~ ~ 3 r ~ ~ . ~ ~ : ~  i&Iii$cs. Q\v.es; &iacalzs lnc.i~d!ny Po-5 ar,d PO-7 as 3 
. ... - ., - 

-.,-a: -, " ,.-.. -" '.'*q-;,';!( . ,. +;,& zit,+#.<.f,.,:- -, \+ +*+ 
, . , , ,  ki.dqi u%(Li 5x@Ai$es that PO-B ~md PC'-7 wouid share a payment 

. , ": #"is..:,. - A. @ "" 

-.h.l-,-.: ::- -J . : ; a - t i x .  ,,?. r.i;G:.i u&~;"::, :=gz $zz$; the s:~~.tjx& f t~ r . 90 -6  or PC)--7, owes: makes one 
..*-.H,d,z,., 7- '  :-'. 
, , . ;,,I s,a;.e.z:<,;, r';;:;~ .wir- ?pi .,, y--ada . a i e . - i  *i3 si:. -.. ;~~fi~,!jr& .I.U far bt>cq p(3-5 3112 ?(2--, rhfn Q:r.cst still 
.::;:z.:: y-:-ji;::,$ ,<!,::;$ >3;;,L=.-;z<;; 

I - -  one;, i-)l.vfst _;rJRS 

P .ASP ?ro\:~des [he 

. . -  A:IC b d :  ',',.,'~jril.it..d~~~ 

e d~t':irent ~ h i n ~ s .  The 

I:;I*.:!c. l [ i i ~ : ~  <gfiOmtr-j  i lbo~ l i  
,La!; l h ~ ;  f1)t.t $,,v\ 1; 

y [hi: customer. Lute 
5 dsubte bilifd. The 



67 QWCSI S ~ ~ S S  [ h a  inc 
tho paymenrs on one late jzopudy 
be included as a "family." 

b. Discussion an  r f  5 !,&f , R t : $ ~ > , ~ s + e p t +  zahL'~ 

-- - Comii1cr,:3 

[hi5 Issue. Staff cont\rtcc 

.-,.A,; I . ,  3 <  .: ; ,>p5fL; L;r;)<y :.I.: . .-.... + % .  

pr':; j'- :"j:..',' .--- ...a. -. - 
aa5$.4& 
!" 'C * !Y, 



.'; .p . . &+ .+ , . 

..* . -- d372,353+,i_E _ i j C + Q ~ a . ~ f . a ~ ~ ~  

. . .  ,".. , 
-> 

, . -  
, . ., it,','>ys. ,=.. z- .. 2. z z  ,-,; $ 6 ~&. ,= L . - $..) & + * .i r< ., . . .: ,,., .oli, F.irS L.l.js/t iZY+. ~ ~ ~ ~ ; i ; f . c d  fQ-16 i ' - T ; ~ e [ ) .  Chanze fvianagernent 

. . . .  i 'I 
SJ.,: .;;& ;=.:: *;*.+ .4 w:; .*:" , :.~ . r: :..= t <+ ,<.ts cF :, ..*&; .. 2% 
F..x..t.. ., .. ... - <z...... .,.,, ..<., ci.t.h,s! '?. ..lr :%=i;; ; c~.  t t i i : -a; t~~. + kesoitlrian iui!ilriving SoBware Releases") as 

. .  . .  , * A 

- ....................... . .  . : ...................... . .  ... Ibr,s&r~ izs P.Q. (4we.si statzs that these measures - -c -, 
.-.., ; " 
::z;3:5 :.;,-+ ?$!*$: ,;.j:;,,z*.i;2 &:.?.& $+ :;:-<,?- ?:;& y <.% -: iL L...,. <+ >*-+,!. Y - L x 

,., L2=.:..c- > ,- ,- ,"*,. -+< c...i :f',2z ;i.gL.i.daLbgtr t17zr :.:I- :lit i ; f ~ i  ~;x -~ ic~n!h  ?.Q review. Qwesi . .  .... - 
2".;"'i -"":. g;;;!:~?. 5-.s ~ 2 1 , .  ~!2,&-;<i3&~,,2 8 g ~ 2 ~ g ~ z ; 5  ~-:i- u,hb3:.l*L1,: ,& nrsv nreasures may be considered a1 

- .. 
1,~ -.,. !,% ,,,,: .. . , -+ .G. :~  ?>&?zr .L-s , . .+4 .  

. . ,,r::f; .z~,,.*.-:?:.7>,.7:,- :. - >,Ti<. ; 5 5 : .>A 

5 .  36U i and \l*orldCorn 
~ndicare thaf Q.c.es: 
., . . - .? -jr:dCi>rr; 2nd 2- 
vaiidstion (PO-6 in 

n of real world scenarios. 
!i-x n+r.-ant r . - , ~ G l i .  01  missin: 

- 7  

~ Z E L G R  nO:iCcS, i zs 
1 roubit Tickets Cleared in 

; x s u r e  b r  ~ d o p t c d  her:, 
w'a+,;l,r;l . . a .  i c3icui, . lL l .~~2  I d  ' 

cr; x i u b m l s s ; ~ ~  %>! 



50. LVt;>ridc~ 
CLECs the uppor.mlQ 
implemenring the prcpos 
into Qwes['s drcistan 
disazree w ~ i h  Q:tesr d 

rnanazcrmzn! proc* 



,-,.. ,:, ..-:: . ,?8 ..*: ,<>;A, ',' : &>?.& + *-- .; :r$!&g:$$;@2$; 
".,...,. *d;x:s,& LL..,,'.;:s id-rmr *;:%?-L,. i & + G i ~ i  F::C;$ S~JV : ~ ~ l ~ i i t d  i l i  PAL' x 3 

:f : G ..,, .,t.=t55 ,... :..::? .-.<< z,:. . 'y-: .,...;.,.: ,*..- '4,,z ci.az z-.d L .  t.:gb2 ,iz.,: : p : ~  :2.:.i,.gicz'l=;::z :!:Y:cYs; I>;.$ i.~i:rzrr.tssion 2nd interested 
. . - .,.' -4"'*A%--,+7-,- .>'".W .*, ;> ... :*.<. 

;...27, s?il I-zF..:2; g-<!:''.- 7 C . . ~ -  $;.:% g:&%$-rg ;%; :c:+,s CCc:33$ Jncz 3~ :>'i.s Ziza and dc:erm in€! at that 
. . 

;s!;;?;?i; .~gj7~2~~iz.j , ~ $ 2 ~ ~ + ~ ~ ; f ~ : ~ < y ~ . 2 f ~ , ;  ;$ : -7.,;,;z ;zf ,;kc%?-, ,, +*: .,<+h;tk+,i3 5 *s ' -* ,  - a - ~ s ,  + ,:& . -a,- +;-A, '7 re: f~ r inc Lls; (7 fi 13 [nc 
- -. ;&. -: '9s- ., lr . ,. ,+ 



DISPCTEL) ISSLE 30. 5: RUQC : P-?,i' -' 

in an area. thac the cause a i  r5is 
improvement can be m u r e d .  Raat 
the roo! causes for QWPSC'S i 3 i k i . i ~ ~ .  

make t rue :mproverne:;ts rz:her 

1') : . - 
pnr,!::s s txe  that 

-, ,' ;,, , ; .. . .I.I~.? ?TI 2 per: 

- 
for I?J-::< ~c j r~scc : i i ; t~~  
!S rnl:~,..~! ;or r.10 c!: 
cause 3n.!!:s15 s'nouii. 

4 . +  h ~ v t  rnc :isri;:) i c ?  p 



cliisio~is of Law, Staff stated 
roo: cause analysis on a 

mon~hs of failure on a 
?zit c:ilnsecutive tl.vo-month 

LEC reqjlesrs root cause 
esolurion process may be 
Staff zaiso srared [hat the 



- . .  
1 1) j TLs k- ; aD!e L2F7ec;5 f$>r ;;e 5;&$,;z ; i cAj  ,nw.;..* "G >,,. 

-::. ::.i'!-.-. pi - ,::: +%,~.? 
C I  . ..'< .: .ii. -.;- ;-; ,-; * z-T , :. - .  : L.:. zr.,,. 

. ' 

F . Q .  \vhert the P.J,J"5 indrvlilua$ CL-E';: z ~ ~ t f i f y  y,gsu':ts 2::: -<d;,::j;:.$$;.& +:?.c $..,:3:ri$ i! 
',. , . .. 

a p p i i e *  [o [hem, Thz K-TLb(e zi f ,3xci  fGT2si.-3e=,;. $;-t s4,:9.p :>.; -j~. ,>c +--+ii.~ii-.*.-. f-.:- ,g:e.....--. 
-. 

:.. . . . .. r. 2 , :  '.L :- . ,. . . ,,.: :;. ~ ,-, 

Qwesr would have been iiabic. 

0 This resuits iE. 



- .  
;:.-. ., - .+~L/~,.~::s:~ ,.. -. k ..,..,..*: y;. . .. 2:s 2,;;. . + i; ,31q.tF ~. '2 ;&-~:~~~? ' ; ' ;  13 A ;t~~g,:ca:;c ms;.,ner 5 s ~  { h ~ :  mr5se.i P Ds [hat 
s-+&. ,-* .-.. , ~ - _ .i 

.cx e, t;9z,$-;@&~,;z& g.+ "-: G :- ,. '- ;&, 5.; z:c.,- .: : ip;G- g f, 5 ;- 
- 1  

-- : iYi ,il . . .* ,& i c;; ,-tied.,o& ;iaz[ij d.-,c:case [he 
;,at,;:,? w<Z;!;&..e $L:?:~.....& *., *: c+.m ;: >-y,< k.k>* *&, +--.- 4 4 5  

. - 
- ,.., ., .- .*!., .:, ..l,,i.,, ,; ,, .2ik.A ,,,enrs, ~ . > & P S E ' ~  K - . T ~ ~ ; T  IS esszntiafiy rhe same as .'. ....,,._,,.._., ,,.->':-Fc ... - " ;  t i  

.I,".. .. ;. - -. *-G:g :$;*+&: &<~\~,5?~.~:~ $3, ;- $!;gsgLL% &&7i2*:&zz ,, ,&.j i.>g.;&1,3r&2. 
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- " >  
i 3o1r. In ihe ROC pmoeedlng, @v..t:sr zgrrc 
pisce, Qivsst and certair! CLECs ([hat did 
 greed LC ;:?c ROC cnritai vstur: propusai ifl 

intica! v d u r  wculd nor be used ij.; dctemtnir: - 
months. ! h e  cni~cal  va!uz c>f 1.645 (whrci; 
observzd resu i~s  from the sampies :z!i~; d 
[he perfomance mezsuren\ents a:? d l f i ~ ~ ~ ; . ~ ~ ~ ! <  - -- - :Z:Q %!,i. 

":r>m $.tztlS[ics:g ass:.- zones would be combined in order to pit :-. 



?. . 4rrn -.!I tre :n~ppropriace. Qwesr 
21 :sizes .re apprcipr!:te from a 
!ues given in Table 1 essentially 

volumes tlf a pmicular service. 
those tha: specialize in selling low 

n- is ii'ie!? to be in Quest's best 
n,rsmcrs 

~ h l s  issue iir! response to Staffs ~nitial 
><.>'jsi ;:I .:r:.;?r :;j ~ ~ ? I ; L C =  !hi. K -  

a:i;:;.:5 ;s Q,\esc1; G!.VD 
,.-.,:-.. .-.,..,J tiaiaz t;lbiz he 

.,; 4 ;, -:-a F % . b , - ,  !"? 
- - ..-. 

:::..i:,,*: &.,>,. ., ..* L , , 9 . .  , $.,> 9 t 5 proposed 

-1ECISION NO, - 



iocai revenue provides st:5ctent 
Qwsst states ihrtt 4-1°%, of  ilet l ~ i d  
Q\vest siz;es '-\ aopro\-zi 
,-=v- 

- 7 <-. , .-, ,,:&es it., L t ~ s  .1n< S:L[= :af , - 1 ,~ i . ~3~3 .  
. - !n~tnl;:c ;fir 1 jLl..<~i [O rmpier--+fi* -a,--; - : -3 .r  : - ? r l F ; 4 > ' ' m - n e r - L  

?. 
*3 . -1> .  >.-< =iL* , b i & ~ , . + ~ ~ . l . ~ - , x c u ~ , , : L 3  



. - . - * -  2:. OFT- h 2  ~ u b m t t  ~fimf-;le~,ts on h i s  issue In response to Staffs ~nltial 
-7-, C - % 

,% .,- -+ -= L-CF. -w%q,z%p< . -- . %-< r -  + $st=r;~i::; ~ 3 ~ 5  

- 
2 .  L 3% . . _ - - *  .*.. 3% L S&XXIT t'OPSTkdI7:j r?n this issue in response to S taf:': inilia! 

L? -" ,VT A". - 
- L - V  - -, - - .. am >- + <-. + P - ~ -  , A- k, *- -3 3~ < t ~ i ~ r a d ~  PAQ'3 I"C?.U'*) iangkage on this issue. i'he 

i -3 _.. - -  w r-zr3'- ~$Y--J~$+ .;,sc tf3:*?9 istk110n X"ic CPQ ~ ISO spec~fiss cenain exceptions to 
. a ?  . ,. +12-.-.-k- - + Gai,i,e-;edLa -. +,--- -- &-ti ;&Ec Eik,?$ G i  :epoKmij perlsiiirs, T h  UP,* penalty 

-a -* *-,,, -++; yg* :L.-" - A* L <fl** T ~ ,  r, r-2.* ms* - 
A s.l; i i Y ~ > E K C $ X A X ~ ~ .  

al i z p  of 369.0 of  total 
ponant in that i t  can 

. - .  
L;;T.ULI i>p 1 1  l t  W ~ S  

3 ; - Y 3  !*.%I F E j  '-0 (1. xf!nlrnum Per Oc,currctnct. Penaln.  IP.AP - b h )  . --- ---- -..- ---- - - 

for thelr arguments 
rr;ln;mun penalty o i  
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y u ~ i ~ f y r n g  pe:fomnnce measurement for CLE, 7aniclpatlng in the P.4.P IS betisern i i3  

and it30 and Uwest misses the standard for the quallfyi,.; ,~b-rncz~urernenr, Q W C S ~  i k l l i  

n1n'k.e a T ie r  I payment to pmlclpatlng CLECs. The Qwest pajmrnt w ~ l l  be ca Icu i~ t rd  c*": 
a t.'i,EC aggregate volum- for the measurement and apportioned to the affected CLECs 
baed ripon therr relarlve share of the service misses. The pajmznt caicuiatlon will  be 
S ~ ; j i t ~ ~ t  113 d 55,000 min~nlum -There will be no K-table ts;clus~ons for these measures br:t 
::xa w ; i i  ,-oun[ in calculating the K values T!us IS slrniiar !0 3 prc~vtst>rl tn thc Tm;; 
;>inr\, ~ L I U C V ~ ' ~  In Texas payments in the nascent semlces part P C  tne plan so to the st:iir 
r i  c . rE.;::$ A r c  Tier 11 payments) no! the CLECs 

137 WorldCom filed comments on Apnl 5 .  71:)OI. .~ci,die~stng this rssur 1 ht-% 
?:r,itc i h ; ~ i  sni;lil order counts wlll never produce much in !n.: :\3: c - s t -  r;cfir:l:; F,t'.Tii:;:;'. 

ii:,v.e,*cr. ii~scnrninatlon aralnst CLEPs wtli  s m ~ i i  cXrz.-.r i r \Ln t .  rn;: be J p > t e r t  

:~?!wJimen~ :O ,:ompt:tltlon C\'orldCom proposes J mln\;r;iiTt: peii.::.. !t.~.i.i : \ i  SL!)', 
.2::,~j, i I ~ l ~ ~ i l c ~ i :  xnd sevently iacrors should be applied 

, - - 3 

i 'A'orIdCorn and Z-Tel jo~nrl)  tiled Jn opc[:::s :?:lei LC t j : ~ ~  ,~:;i' :: * 

1 

.t!?r:x:: l;:.ttrmcn[ I S  rc~terared For example, a CLEC h.ll,;n,: .:l?::i~~::!s K !ti: ,:> 5r,: ' .  
icsc,?~ %/ould I~kely not roll out a plan to purchase lO.r~Ucj ioop5. pvr t>CctiT::;k' 

;?;l)-:ntlnts (J~rlesr would have to makc would be ver;~ j.m,iri rci-1::; c. to \\ha; I!:?: p;,m :, 
:;,iin h:, q.l~\cln; the C'LECs ramp up pians. Owest n?.l]. PJ,. x::,!:::::~ .)I: 2 . i ~ ~ :  ?":jl: r 

." b -  

i t + :  1n2r:s ~ n d  j [ l ' l  make a proiit due to the month t . r l ! : c  c..:~;,):, *J::.if<,' ~ , ? s i < : l  : : t 
:T!Lrst n % :  i c  hether loops are ~,-miected or not 

1 - \ .  
I -. 1 awes:  filic: a re?{> briet' on this issue jiJ[i:;S :i;;r: ;he { ' '~,~<' '.; '  !;.a,r::t,jr;ic ;,.- 

;!~i,?i>i<:i.:s \ t : !n ilrdenns an -\1iaI tiji ' j  loops ]cadin% t(2 . ~ . ~ : : ~ . . ~ : j ; ! ! ~ i ~ ; . 1  :!' . - !  , . .. ; ' I ;  . . . !,.$ . .. q . . - i m : .  ;. la*  i :, '; ,, . 

?f:l,r!!Sf.j !clops I S  pureiy hypothet~cal speculation. The sprc!t.r of  hb"r)utheti<al,, :irrs9ec;tit.i; 
- .  

:r~rn; ;o QLEC markctlny pi;rns !s 3 jour:J h;!3ij : : ~ r  . - - . - \ ' t t m i : h + ? - t * . 4 .  : . =  . - $ , .  +,‘,;,:i:: :h,k:i , ( i ; . i ,bt . . - s . - . . + . . -~+  :-a:: 

~:+i'cunencc penally pr?l,menrs. 

b .  Discussion and Staff Recornmenda& 

1 ". . . - .  .. . - In S:JI'~-5 f ' r~~posed Findings : j ~  [LC:  . l i ; c i  L !;::::,.;.. ::.:.; .: ;::-I., : . , i ; {  .: ,:t:r,t - 

I.$ ~ r i :  Qiresr [hat no rnin~rnurn penally should appi;: hcl;;i,.ii*; L , , , ~ t  " :\,:,r 
, . -  

. : : , i :~!!~c' i!  in ! JZLCSI 'C  ,,pen!ng ",~el' Staff ~ ~ a s  concen:ci.l !:.;;L: i : : ~  ;;:.. :.z! ;< . 7 : > f , 5 , 1  ,.: :+,<. .. .. ... 

i i ~ e  P.Q could r e s i t  in multiple mlnlrnum p a y e n l s  t b r  n ;iii.zic <: ,CL~PTC:.;~:~' ..~:sQ; 5.:=iiS 

:Ff=;)if~~cd the pen;?i:;?s in  [he ? \.P, xt;sen[ minlnlfiF: 2n-,,y::~:;i5,, ,;!.I,: il;:'i:i.-..v,>: I. *. r J . i . - c . - : -  . .. * 7 . :  i L $ .  - . r L  

(,;)v.t~t ~11 provide p;~rr;i 0 3 3  ser;. icc ro the CLECs. 



143. ~'orldCurn did submrr commenrs on rh~s  tssue rn response to Staffs ~ n t t i a l  

rep ~n. WoridCom S k a  thar Suf i  recons~der its recornrnendar~nn. WorldCorn mentions 
the ntnimum pay,enrs  in [he Liberty Consuiring report dated October 22, 2001. Ths 
refan by L~beny recomenaed 3 mlnimum payment of  52.000 per month "for each 
month in which Qwest missed any measure applicable to i uch  C L E C ~ ' " '  WorldCurn 
also mentions the C P M  recommendation, This recornmendailon called for a minirnilrn 
pe; Resu re  payment of S600 for larger CLECs u r  4300 611- CLECs irlth less t h ~ r ;  
t~IQ,1)00 !ines in service in Colorado. 

'i 34 Staff maintains its prior recommendation. Staif q e z s  thar 2 rnlnlrnun 
~ n a ! r y  should oniy apply to the nascent smlces mentioned in Q~rest 's  openlng bneL 
s[;~ff X ~ I J ! ~  ilkf to rev1ty.v this issue at the SIX-month P.IV) rel.is\b hkot\lng i;)tvest'5 
;~cr-;a! ~r3~f i~m3ncc under [he P . Q .  and [he stat? of cornperrLior: in  ."Lnroncl. io\lob\'lny 
*'-' . -  t ; F P ~ ~ $ ~ { .  v , Q ~ ~ , ~  enable Staff to dc:crmine kvhethcr a d d ~ t i l ~ ; ~ ~ l  ~ n ~ n ~ i r ! r m  paj1nt.111.; 

2:" :",r'C<S32r' 

IIICrPKTEI) 1SSVE 50. 7: Durat ion Factors (P.Ap - r j C )  

Q~vssr has proposed that penzlirss should escal~rc month after month 11' 

::,aci: m:sizs -1 pcrfiornmcc mssure  j e ~ ~ r ~ i  months in a roii i ;i!<n :ssalstion I S  ;el'ent:d 
: , 3 t o  * Q u e s ~  propuses i h ~ [  pen-~lr~z;  ;7dg,n S S C L ! ~ [ : ~ ~  u it!) ;he 
% c ; ~ , g ~ !  3afif3 J f n e x ~ r :  15 mit;;& 2nd continue ro rsc.!lsr- .tr:!ii the s ~ ~ t h  month I (  I.; 

zisselj ;gc Table 3 below) [kc sxrh month the penali;. i e .  el n i l l  rernaln consrdnt 
:3nt~i :he 3srcau;t. i:; mtssed. Thz Ci-ZCj f ~ ~ o r  contin -I sscLi.zidt~an heyoncl .;;Y 

Elc?t:fkz 

"Fable 3; Qzvesf Tier I Penally Payment Loveis 
____.i__q 

2. - Surnrn3ir-s of Q ~ % e s t  2nd Cl-EC Positions 

. . , - 
: ( ;. 
i - - ?  

i.i;vc;t Frak id& iomn-:i . i  G n  !hi j ;ssue 111 115 :..:z! 3 .  301) i , fi!iflg. ~ ! v ~ ! ; l  
, ., 
9,.y ?,* . ; . i z* . 4s <.; a- +< { S E ~ S  (::( [hc e s ; l : ~ i j o n  ot. Tier \ and Tier I i  ?:l\rncnts. whetkcr th.rili~$! 

:,:,., .....**.m .,.,, ,: - -3-i.,s;:z:i ;+; 
Qp;:LP .pyx:e::: :able beyond sir rnon~hi,  ;! f.ictor fcr ;cCr.?n!;i, !!IL: 

? .  ..':! - " ,  
.< % : A  .. kil:lo:l ;,.yunences, or i::ci; Jurzt:;,!;. [rusi hc idd:c:;?d iolnilv beciiuif :he trie 



is:ir~c :; i!tc 5r\erali !cvcl of P.4P payments. Qwest claims that exhibits they kct1,c: 

pscscttter! ~:calrznstrarr: that ihe QP.4.P provldes more than ndequu~c: tinanc~al ~ncentrvcs : ~ r  
~ ~ J V I L \ ~  ct%mgliar,t sen:ice while the CLEC proposals are overiy punltlve. 

1 '  !:)%vest prov~ded carnments on this Issue in ~ t s  openlng bnef The pr: 
t $%- 2sdr i i . 6 . h ~  +.+ ., - , ~iil;x~ent amounts should not escalate any furtl~<r C ~ S C ; I I J S ~  :he s ~ ~ - r n o r ~ r n  
"6 .;i~ea(?fr - h~ea t l>  exceed any pot~ntlal financial harm LO iht CLECs ,A,: ;fig 

S>ece~*i1!3e~ * t l r \ ~ ~ h o p ,  Qwest demonstrated t h o u g h  Exhlb~t  5 ihat CLE(7s hate the: 
i:fY%Irl%~nll;. ti? iecttlvc I".AP payments that substanllally exceed t!lc ?orentld! ic:,r proG: 
r:ilil' k~.;;r:s :!~r sustcrmer With the likely ~nclusion o i  add~!!~)i:.~. Pier T I  per rrC<iirTCi:i:" 

:,sl.:r:cr:::, ts i  S 3 i U ,  SiTJO, and SSUO, Owest hill dread? ha t  c j . i~> : . i f i i i 31  i r lcen~~\r* : t i  :I % 

~r~-~~.t::c~;~,!:r!r qenlce Thr CLECs have submitted no ev~ut-EL;: .;: the i?nanclrri :,\i7;: 

'. '1-b ::ic*,; :'ror~; m:iised periormance j~dndards 

' . *( ' +  '.\.orlJC:orn d~scussrd thls ~ s s u e  in trs .-Ipnl 5 ,  7 :  fiiing ' b i ' b w r ~ ; t  ,-z: 
u : : 7 ! : ~  dr:::J *!:,!I r i  1.5 L ~ I I : ~ C L ~ ~  w t ~ y  Qwest wobld be okay w ~ t h  e s c ~ l , ~ i i ~ :  ps>msr~ts but tii>ti'i<: 

r - m n > :  , I , .  r 
P "  

,, i : 1 monrh Stopp~ng ~ h t .  sscalstior, i:i :-.:..r-sx7r-- , I L 8 t L - ,  .t::cr ' +:: I:I~;:  , 

m,~kc.s i t  easier f i r  Owest LO judge whether she costs mi{ rc.r:ciir.s c ; l  n i l i  I ;~ ; ; I ;  ::'I- 

rrp:hienls oii~+ct:tgh the remedie5 at nsk 

i -!\) !~,'or'i:Com nrld Z-Tei jointi? iilsd cornrnenrs I-1r.l :Iiis ijj i i i" til  iht'tr i;p-::lilic 
. "  .T. 1 

' % ,  '[ljtf) s [ J . ~ <  ( z ) ~ , s . e ~ [ ' j  p r q ~ ~ r d  :ur;111(3n : ; \CLO~ i s  i:l:-,;i[ t i i  :c::!. i 7 % ~  ~ f : * ; : n : ~ s  
+ klp";6j  ,,%b~.;,t ,. ,, in reniedy ~ m o u n r s  from monrh !o month drops di;ir~~!:i'aif:+ i i i le i  :he !:?uf,tr 

nlonrh ar;d beyond, with a 0% Increac afier the 6!h monrh. C'iir:rinuous J~irx:a;l ~t'i.i;i;i.> 
m.- - . ,  1 ,, ~ . > i ~ i I t , i t i i ~ \  d:sci1ur3gt:s repeared non-conformance. Repeater: : ;~~r:- i~ni?~rn; ;fncc rndic;t:ri: 
? $ . I  ;,:+.I pa)T!lt\nr lct,r ls arc too low and are b e ~ n g  treated 3 J :L:;: ;:i' t o i r ~ g  bi:~ir;:s:s i ;  
v$e*?'l:!!,>, 

. . 
, .,,:.,-.. ::sc,,i!ate c o n i ~ n u ~ u ~ l ; , ~  rventuaily QWYS: wiii ii3..i) ,!;I inct\::[:'d:: ii? t ; i  i:.i;: 

> : 
e\,- - , a % .  ,*$% 

r. . 
, . , i i?:: P~.nr.ls+.\i,~n!a PAP ?duptt.d on D c ~ c m b c i  1:. . ' : , . r . i ~  r<;;v;;:::\ 2 5;r.i ;:;:;-i 

. - . . 
-<<?*>.Af  # ?  1 r?;[ 

8 %  

: .. ,, c % , 4  , .,,. , , , gl@l][t] ;!nC :;les r~mcdies  i)r \?!)i]fj [or !i]c S C : ~ : : , ! ; ; ,  : ;;:t:~;:[i; <\;';.tL: '<Li!?:!, ::!: 
:q,i .;k.- , , . 
c,,,fl i t ! ;  > ,  :?I~:II::~ tc3p (>( ihe pro r3i2  ~ ~ ~ I J E ! S  .A! i i l t  (<>GK> i ~ ~ ; ! ~ ~ ~ t i + i  ,:;i ;:t:~,.~,:,~~::;~:i;.j~~,~. 2 
. ;,. ;e n i .- r . , 

+ ,.- k. <,I?] jet. -,, LID [ O  an addir:ona] 'j25.!1'l:Jj ljfie. btit :; 1 5  ::.!! ~<::-:.~;~:~,;,;:;::~: ;:?*:: :h:; 
..,; :: ; .; !- .,-. . t ..,, .., ,., it . . ..... .- . :. , ,-.. .,.~ti:r;; :ire% .Iki.)% ?V*II  . A - i  i ~ - i j ~ - ~ f ~ ; p : > ~ ~ : ~ .  1:: ! .; ..:: c:..... : , ,<.,- ,.s,::*:;::..::,. 

t::t.:::~':~ i i i  2 r;l;t !lc;lj;.e ;?i.n;li;lc.s r r r u z ,  r c J  i i : ~  ;irs; ii-ic,l;[h p;-..- ...:.. .::.:. 

, . ,  - .  . . / ,.. ,. . ,, . . . '. 
. , l . ~ ~ . i  25,: :I it(.: ,:~!rnrxeni= Pi;.< ;.:.:L.L : I ?  .;s ,.. 

, , ,  . . .  . .  . . .. 

r-l.ii,rr;c;: :,r; J q t l ~ i e  from a punlon oi' the P;.nns!,;i\;lni.l t-.r.::::.:. r-:?,i:: 7::. : : . r > : > i t ? :  ::;x;: 
s s  . . 7 4 r . , . . d . - . L  ,,. r c?:: !:r3nllnu011s f ? ~ ~ ; ? ! 3 ~ l O l i  IS T ~ , I S P ~ J S ~ Y ~  The (:it.'. ..'?: :' .i:: :: .I,:.::::: it,.' i t ' :  r '  : 

. . ,  
-" , 8 ,~., . s.. -. , ,- , - , . . , - , . . 

c ,..+, , ..,!I.:,: *: i f '  Lpp r~ j?  - I L l [ r ?  lt .!T (- i.- E \ .  5 :c? nick  .l:l~,.! ::!:,..I , . 

' ' : ' I ' .  fj:d!;b !ii.!tli o t h ~ ' r j ~ ~ ~ > d i i t ~ ~ n ~ .  \ . 3 , - 3 . ,  , 

:; . ,. . LL'orldCorn filed cornrner~ts on this issue in i r i  rt.;i>. i:!:i,, : i ; ; ~ i .  >:;.:;z' t t ; ~  
. . 
! I*..< ,. <! : . .. 
., ,,..$':, c'I3im chat cc~?t~nuousIy C S C ; ~ I ~ ~ I Z ~  penalties wlf!  r:s::i! in il v~r~-t~ttx!.YI $3: ;k:.s 
, -: V" , . ... , .-. --. . 
, :; i r e  < ) > . ~ e ~ [ ' j  rneasurt' OI C. L t C .  n a m  !S ~ n , l t : : ~ ; . . ~ : :  



b. Discrssoiorr and Staff Recommendation 

f <i . + I:? SzafFs Propused Finaings o f  Facr and Conclusions of Law, Staff agreed 
-.ci".il f ' > - q ~ ~ i  tna: 2n ~:!ditiotlai duratlun factor past the s ~ x t h  month IS  no[ necessary l i l t  is 
, J L e-w.-3w.: ,,,,.i.,il ..- ,;tar the penalty levels are not high enough, then the ~ s s u e  of durarlon tictars 

can bt' r e - a s ~ ~ e d  3t the six-month P.Q review: 

t - -  

~ 3 3  Staff nored that Qtvest's contentions abour thz "lost piotlt" CLECs troiilil 
,- , ~ L L , . ,  ~ + % T T  - S'rsm Cfwest's performance mlsses are contrad~cted b y  jraternen~s Qtvest 'n,~., 
s z d e  c ~ ~ i i s e n ~ n ?  the impasse issue on the l i m ~ t r ~ t ~ o n s  of che plan I see Dlsputeri isscc Yo 
13 3 1  'ifm ~ r j p a ~ i  i5  ;th res?ecl io ?ian l~mit~lttons, Qtvesr state;! ,n Dlspu!ed Issue $1 :  ! 1 

;3.,,:: d1!:~*,:gt ict @LECs fi-erm prrtbrn~dnit: rr.;ssss 15 \ i n i . : ~ o l . ~ n  ~ n d  ~nk~l>i\ i:) i .;: 
5i3c 3 k 0  tmvt2; t i n t  since :he pu-pose of the P . V  1s io provtde 1rc;-'rl[l\t's in  Qwcst, nor t i )  

z:~?:*-t.:.lisa!1r r'"!-Ecs, szurnen t s  - zoncemrng harm to the CLEC; 21.. oat rclcv;~nr 

i 5h i?'tsrldCorn dtd subm~r comments on r h ~ s  issue In :rsponse to Srat'i's ~ n ~ i i d i  

re01+< 7eVt4r;ifr!6$dm OUDDS~S i h ~  pakmrnt escrilx~on Ilrnit st s:'i rnonchs WorldCom : ; tn~-5 
* .- ,,;-ti ~.~:t. ; ;x~~~;cns i f i  L'r~h and Coit.rado (t)i'[n i i . l ~ ; l p e d  -.,.it+ 1 in:o(ising A :i:r:!: .rtl 

bfcc--qi ,. ,,,, g[;:x- . I ,  \ t * , i r [ ~ ~ < , f i i  Z S ~ S  ~ 3 2 ~  S~; i f :~ t~ i>~ ;~ id i ' ,~  iiS T ~ ; o T T ; K ~ ? T ~ ~ ~ ~ ! O ! !  

& .  

i R,r*:CQ submit c ~ n m e n t s  on this issue in :t.sponse [o S~af7.i i n l t ~a !  
1 1  

r1:;?17;1 KC. 1:'0 ' j ugc 's t~  :ha& jr33" cc~r,stder !he CP.4.P appruach ro r h ~ s  is;u?. The CPXP 
t $ 

~.:ztec, $33: the per occltrrpnce p ~ ~ e n t  wil! be muiripi~e:? Q;: ~o sraning ~n ~ h c  
-7- t 

5 o c ~ t ~ i  tocrtnuous month rnlssing a psrfomr?ni:e rnzsuremcni r!e rnulr~pl!cr u ~ i i  j7~' 
2 % .  

,F+ ,I,. % .-% . * ,  * w . - ,  
, ' 2 ,  .,,, ,. , t r r  ,,,,$ l : s n t t n ~ ~ ~ ~  IT,,c)P,!~ ~i p w r  pcrkm;incc  The fc;-ii.ir:an l . t ! l !  c:sn:lr;l!e 13 

**.:c "-5: ? j . : , $ : ;  'A:: : :!  nee[; per ; t 7 r x n c e  s i~ndar~2s  

. - a  . %, 5 ," i*c 
T ,. J <  I p r . ti!":!.l. c3. e:, 5::;':' 

% 3 
. ,. - . .  . 

j:.,, .,$!;',+; +:,<-.; !i: iLi2r! 1; ~ [ s  ~ e ~ ~ ~ ~ ~ < ~ ( . ~ ~ ~ ~ ~ r , .  >.t17u'<:ca[?s ~ . ~ ~ , ~ ~ : * ~ : . I [  : ~ ~ ~ ~ ; ; i i f t > ~  r;?: ~ l ~ ; ~ ? ~  
-. i '  .*siy,;-,-,*ri i-y- ,7b ~~ ,q : ; \ : . .  ~ , ~ . ; - ~ ~ ~ ~  , : , i : t j t - . . t . 4  , ' . x -  

1 . :  . I . *  .... .. \ L L . 5  . , .- , &  .. 2;< b!-l'~"z~b~-~',,,-2 :. , - - . . I :ts<:i{;?e;o;-, ! jbic 2 (>y.t]ifie:i ;be ici!::l\ :r: : ;  -sr,.i\ir: . .  c::.:~.::::: , ::$*::i< 
.- -,. . , 

" - b L ,  h[J;; 2cr2e5 :b;- .'.* 7 q . 1 .  - ...- .?. ,;., , t ; , , .  *\r,c :,., r,?, , L L  ..;.,. 78,; .- . f :..t, ". " 
' 6  

I.'Y. .i-..- . - .  ...-, # .  ..- - - 1 . -  

3 .  . , 
, -.* . . 

,> ?7!,4 :!.& <'.}** ,,L.. :; p- . :.2.- ,:*r : 8 ?.%!$ . , .  i.:s' 
' I .  

.::d:.-> , ; - '  L ,  7, ,";: . );: . ,  Ti3.:?.:,:,- :.: , .-. 
. . 
i i  . t p&i.;.;l,cnr. LC.;!! be ~ 3 d ; :  3k5: !+~e"_cl.nscc:ir;~.~ :.;\ir::k.; 0;' p<;:;:..z,;!ncc 

,-- , , _ %  i. 
= > -! :. . ,> .L., : . 8 -  - - . ,?<t ,c*npg?-  : ' i - s . e 4 t . - : z . + . , . >  m a r t ,  L , . ~ r ~  c t - s . , - ~ ,  -,=a+' .c ... f jhi5 6 :,:r,,.i.;- ':;< . ; y i : , ! ; l  , i s ~ : - . ~ r :  nL: 

. . - ,  - .  
2 s,2 *.>"‘ ?hc 2 5 < z ] d ; l L ; ~  ~ ~ ~ ; < i ~  :.a, ;:: :;:j~: , , .LL.. ! *., '--<...- ,"'.. ,.:; if,,;? ., ,.-, 

-r 
; + % i ; ~ <  -,,C~;+:~,?E :-z3ff; : [ t i  [ j  f s ~ ; l { ; ~ ~ ) ( : ~  p;J:~'Elf!ni5 Fir O ~ ~ C J  .Tt?r 1 ;  : l ~ l f , ' ~ i J i 2 j  2 1 ~  St:. fi:>fl\\ i!'; 
y * .  ... *I-r 

z?-,:-% & . - -  ? - ;xcse T23ie j ctycrcs ;ire &nvrj  b:. utli'.~l?;l ' & I -  CI~.\ --. 25:'.< Tlr2r 'ii p3>:1:<c: 11; ih:: 
8 - 

b: .-., ,*.-;.; C ! &  z ,  i'- - , , ~ , p ~ . s Y . t  . , . . pe~.ai:ies (;.vhlch rs actually the chrrd r u n r n  Q !  i.ifiset.iir!l.z " .  
... * 

~T::.cj(: Td7,,7seRi !r,ir:5 .mz[:b [he 1 lcr 1 pa; yicrs:: :?, :!-,!: -.Fa[:.?. ! : ~ : : : : : c :~ \ : : ~ :~  



month o i  non-~om~l~mznce.~ '  Staff then extrapoiated to the fiiilow~ng months usm$ the 
5a3e es .,,:ton lncrernents used by Qwest In 11s Tier I paymen:.:. ourl~ried in Table 3 '" 

irhlt 5:  StafPr Proposed Tier I 1  Pena l9  Payment ~rr.els'-  
nccuirencc I 

- - -  - - -  

k!e;srirrrr:ent I;rl)u~ ! hllonrh 2 1 Month 4 1 Month b B each iol11l'~bin~ 1 
***,".+.*.----- 

f)f$pI_"TED ISSUE 30. 8: Bill Credits \ . 'ersur C ; I ~ / I  l'3~rnrr1ti f P  !El, - Q ~ I  - 

r (&?st to pa;,: r~u t  P.4P pcnalr:r.s :$:$ ii:.: ii'l,i:t::i. i : ;  :he, I-',:...* . * + ; I <  *,i; . ' '  - 
,-*, . . .  . :  \,.;.,,:,.> % * . ,  4 . .  - , ~ ~ i : i ~ c d  : I :~!II!~I:  I.)< C L E L :  ~ : t > C i ! - i : : *  '-: ! -;. , ..r,: t ..< ,: . ~ , .- .".i. 

< . ' -1y:*.. . ' < . . . . .  . . . .  
:isii:. : i ; ,  .+. , : ! z ; , , , i i i ,  . t i - .  - i . pa:.mem 2nd \\.ant monrhi) sash ps.rnenrs 

r$;l ,i!:!b ~11fc:rnce   no red by Srsif IS r h ~ t  is? TI:[ I xi c?s:iir;:r,..- :'i.;:ic::? :c:L', i : t ++% :i:!i'. - 
:x.trz:!cc:?rs SlQC) less than rhr T ~ e r  i l  per occurrence pabmcnt it-..:. i i : fa .  rnr Ticr i ;,;a; c i e~su+  :,I:; 
od;:r:ctm : * i t - \  :or 10% ranking rneclsurzmcnrs 1s 55000 lrsj than :he Tx: . I  x :  :112~5~ir: i d j ?  pl.*nr;i +r: ,:s 

, I:?.\ r.inb.ln9 mcosurtments, Staff added 5100 to the T l t r  f Fr: ..- :::rrc.:?ct. pa>rr.erit 'z : t . i~ Far rli:: 
" c ~ A ~  - 1  : 8 . t r  I :  :z: occurrence p d ) m e n [  cscaisttor! .\!so ! o r  !*I% ..ii,.:;; 9 ~ ~ ~ ~ ~ ~ ; ~ z ; ~ ; " ~  St a:? &er! - - - .  

5: i i l  *,. ':;c i 'rr i ;ice r ~ I e x i ~ r : + ~ ~ i )  pclylenr irvets tar :ach ;ric:nt:: .:: i! yc: 21ca7-c.: ..IF :*J+FT:II: 

,-2Tz,;.;:;;?:: 

,..., . . ... %, , : .- 
, a ' , >  >:a:; 7 ::.;:;- : ~:ti:: ,..- i:-~.,!: ~>!>it: i!:;?$ ..:or . I F ) ~ ! . .  IO the rneclsur:mrnr~ m c n r ~ o n d  :n - i ~ S l c  ,i - i  I-., ... 

*?? ,,.*** ,..-. * . , 
; . , I  . .c:': insluclr :ht: t~i31311on pa:mr.nr. !ereis ; o r  :::< :xt..!i:irc::;enti s?.tz;::'tr.~ rn Y~ii i : !  

, ?  
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Surnmarv of Owest and CLEC Positions 

5 Owest filed carnmenrs on this issue ;n i ts o,,-n:*!g brief. Lri that br:ef 
Qw-cst shlte5 rhai the P M s  In Kansas, Massachusetts, New '. . I , ,  and Texas all use bl t i  
ct~dkrs. CLEC clalrns rhar checks are easrer to adm~n~s:.-t than bill credits are 
1rssttbi;i3t?t:~a?~d. Fi~iflici;f! managen-rent st a modem corporation is done throu$ an 
&crksuzrrl;g .;;;stern ROT 3 cash Sox. Ql.vest senior manage.nenr does not hand sign all 
checks Whether pa:d by bill credlt o r  check the payments : ~ v ~ l l  be visible to senior 
managtmenc 

I SS ;;t?ric:Carn filed comments on r h ~ s  ~ s s u z  In its s!tn: dated April 5,  7001 
'*. 
: nere 3: jrdres that pJ?Tnen!s ra CLECs should be made t r y  check b;, t h e  end of the mor~th  - " 
!~>ils~?;:~ :kc d3t3 i:non i c  - 1~ j ~ n e  d319. reported ~n July, remedrss o a ~ d  b y  August 3 1 ) .  
Q.a=r.;: shouid 3r3 iiatie fili. accrirerir rnteizs: for ?re:? cia! :be pd+,:ncnr !S  lare :in IGI:L)ICC 

sgf,t,rciei rt<;nmpanj- pal;nlrni s s p l ~ i ~ n t n g  the crliculat~on f ~ i  cash submzrnc n1isst.d 
?,strr:cr;t,t, "1. ;hc& t.; neccjs:lp :o enscre payment and I S  caster for CLECs :o [rack Hl l l  - ." p - ,  

::edt:, 2;: . ; ' . J F P ~ ~ ~ ~ ~ ~ " ~ ~ ~ u ~  art? nr)r s a s~ ly  i raccahl~ o ~ i h  J SpCi:iiqc ( 

,secozgc ftzr zredrt. 3re less vislbte and hence less rnotlvating :o (.)\best management, and 
<:rn, P6;lr3 I:ZL~S~ v;k.en Qvesr btillnz 1s enailc or subject I(:\ ns:nt'rous brll~ng drsputcs 
Pc;:,::t-. tld+.;l;ilnic c t n  potenrirtlly be gearer than the b ~ l l  hr -1 < [ \en  m o n t h ,  which i~ t!i 
". . k t  11: . , J ; - ~ + - + T  ,b,, pa!?neg.lts anyx+d> T i t  - direct pal;mentj are *rolng to be used ivhen i h ~ s  
"' lr:l'x* - - + 

* 2 ~ ~ :  ::>r ;c: 11 p~>mlect.j. L$ '-*> ~ C S I ~ ~ I  [ it  o tznI1i'c pa!,?Yi<:l! >:T 5[:2R15 ' 

iS - t  l'l';-ridCom and 2-Tci joiritiy tiled an o ? c ~ ~ l i l g  br i r i  on thls :ssl!c :hLil 
:.*?:nt-ss i:,t: pt>si?!,?n sf the ApnI 5 irl1ns Xlso, they ind~catz  t h ~ t  rht. Pennsylvmla and 
2:::h:pri k>rcfer.s rtyu:re dir.rct pa>menr ro ihr CLECs ant! Ptnnsyli.an~a rrqulrcs L n  

= * < +  .,,+ + I.,*., 8 +<- ,::~;;ked er r,:. :ix p 3 9 ~ r . i .  Bz!! Sourh's ?im in G e o r s ~ t  I.JS sll.+fn>s ~nciuclcd 
< - + . . , - d  -+-><*+p-.** P ,*LL *f.* , d ' t ?  

. - * .  

. -, :4 .T , - ia4t .J7 ,T ,,. .,, ,..,,.... : I ,  1 t , - ~ 4  ,,,G,. 2 .,,. r*n;-, + ! ~ q , > f , ) n  .- i!;!; ;jsuc 'r?,: : : !J . , : *  , v ;  - j [ j !~d  ,.,:T ,\prll :s 

: ;  ;j ?<,'l',? u l .  ! q I ,,,,,,,;ited $-io.w+e*ic:, it'.;src:.,er paymznr rntrhed !; ,;:C;;.:ed, ri~r i ' i j 2 . ~ m ~ s s i ~ > ~ .  

wi.;;i ir;dcr Q:*;r~: pPo~id:: zr-, adSqua!e explanation of rhe pyn- iznrs  being made. I'hc 
.* 

: r5<e. 2,' < ., --* , 
, A k , b ~ i i i i , r , 2 a i ~ T ~  s::~~:ti i ;  rcqk:ire Qu.e;: 1.1 piov~cie I[ wirh a p r o : c l r : b - 7 ; '  ~7i m y  esphnarion o!' 
;r;,k*,e7,;::;;< ;C: z~ .~ , t : r~  [!?;I[ c~p{an;'t;on is complete. detsiled. ~ ! : t  a!lows r L E C ~  to tr:\ci; 

- .- 
5 ~y,.. .* : :, .,, %. j(;\f~ i:::~ i\):.\ ~ 5 :  p~ij;li~;:. P;fS;n;.?T;IS. 



b. Discussio~l and Staff PfQecommendakisn 

1 LY I11 StafI'nProposed Findings of Fact and Concius~ons of Law, StaiFagr=d 
:~c~!k owest that b ~ l l  ~:redrts are an adequate means of adminisrcnr~g the PA"S It in .. 
g v c n  n ~ a r ~ t h ,  Qwest a~ves  a CLEC more in penalties than r l ~ c  CLEC's rnlmnlk1y %ti\ t,r 
rJtvest. the balance should be patd by check From Qwest. BIII amourtrs that xt. In C:spttzr: 
:ibou!cl be nected out or'the above calculation. Each month, cnch C"LEc4 shouid :ece:r;e ,L -- -- - 
z;Aterr;cnt from Qwesr dt;-liling the source of iile P A P  paymer.t- ;::<I c t.ti, r:.%t.ricif 

j t ~ 1 3  I t  is irrlportant that penalty pa~ments  are reccivc~i ~it:t:r 'iln~t'hncss \.:~:t 

a?:cer,! ~ v ) t h  rht. CLEC's proposal char Qwest rerntt paymenrs 5~ :he end c2f thc ~ : r > ~ t ' i ! :  

'.':fi13,rlng ri:c data repon (through b ~ l l  credtt or check as statrc.! r'i Sf~ff ' , fr~rs !re;:.;; .- 
':l;r: a fitc-tiak gate period for Qwest to remit pabmeni IS rippropr-it~!~ I t '  Qt~rrs: ~fires !ii\; 

, . \ r t ~ p ! ~ ,  tht'i~ i:)west ~ 1 1 1  be l~able  for accrued interest for each d.i; ihc' pa>:rit'i?i :.; 
; ::!: t i o l r~ r  40 Final P ,4P ~ie~ort ' \ncli lded a recornmenuarir c i:':' !)u est pd:, i:l:zrc"r:. .ii 

?:~litl the cine-year rreasury rate if rt provides late payments (due to 3 neecl :L] ;r:neCt s 
r:p!-lri, hiait' supported this level of  Interest I I  Q~vest is iatr tn :i:&Ihrng 2 ~ 3 > ~ i c t ? i  i r t  .i 

l ' i _ E C " .  u.iltti:cr d l ~ e  to correction of 3. repon or orhewise 

' l\.',,rldCorn did comrnenr o n  ;his issue in :he:. :<r:'ii>t:,,e ,i;,~::'.% :?::!.I' 

*::,uric WorldCom believes that Staff should recor;slder t ts in:::.~I r r . ~ c m t d . t  and 
budrc,ires thdt the Colorado Iicanng Cornmissloner sided wrtt~ ii r'r!ilC'oill rlrl this t s s i ~ c  

? - . . c 
: ?, i St.aif continues to suppon its pnor recorn~ner?rl.i;:~?r.: ;:;! 70; cr.';l&t~, 17: ii:it:: 

,,=,, . . 
g i  .*t :?~!titl',)i~:'~ comments. 

f31Sf [?"TED ISSUE XO. 4: Penal@ ClassiFicat~on fP  \ I '  - 't! 

. - -  
,, i*!:>,.;;:-::,,: . ~ K , L ;  ,-::;;?;:,.$ L E i c n  of'  the measures proposed in the P;".? :-: .: 

-Y- 

l:,.','t:T,'i;'::; ' s !  ' i>c:r  \!~:?,-\p*>ncf , b f  6;\xss\:y,<;!~i(~q ~~.[:22,,>7::. ., . !. '! . * ; : ?  i , b - h . : i  , i t s .+  _ *  T.! a )  

. . 
f"i:;l;.ii:; a , , ~ i n . l ~ . f i \ s  !n Ticr 1 would be b >  [hc cr'i'<cicr: : . . , : , : I ,  :> y*t,r~.~;:; - + ~ %  * + - - $ b ~ :  

. . , u ,  * ~ i : : i I * , * , ~ ; j  

,.., 

-'; ; ,i;? . ,~ ! j \ : i ; !  ni l [  be r:~'1l.?(j i ) ~  CI_E(yj SUL X I \ \  he p;i:i.: :-: ' . - , :v>~:  ,ik:::~;y-; ;,,: 

" ? 
. : 

,, . , c:,!,:; nlc;ljur= ! s  J ~ L ; ~ )  : ~ ~ ~ k ; ; i j  j5 ' . " , . ' i s "  ...-.. . . ' - - . . T , ; : .  % I , - , , . , . ,  -9. %:. - ' . . - -  ;..It. , - '  i-.,.i.. 
j _ , _  -. - 

.i:.:;~i;:i:o> .V ar:, , r c s o r ~ : n ~ l y  

:I. S-~rnma-v r ~ f  Qtvest  a n d  CLEC I'ositions - ".......- 
' - % ?  

i I i3)wes.l mentions the classification o f  measures :;; ;:; -\pc!l!ni: .- :?rit.i'. ~ J L X ~ : ~ :  

,.f i f  .i-.: 
; . ,+b , ,2  Th31 311 n:Sasures are classified zr Tier I unless rne2s:l:t:~ Ire c ; i l ~ < ~ ~ ~ i r t : ,  TIeGEi,;yg5 

~ r r  ~;-ir!i-.. h;? de- rn. or tndivldual CI.EC rzsulis ar: n t ~ ;  ;c-4:r;c~J tbr i'-.i';~~ Z L ~ .  . ~ -  -%-sa~uft*i; ~ < L L  *... . 

'I ,,% :.; ; 4. k.... - , .& , > mc :tot?!- 5i.e measures (6.4-3, C.4-1, '.19-tq !.!?. : '  . .\;;d " j ; '  " " ,  , <>? ,... + . . h ~ . - . i -  =*b.,T ,, . 1.Y " .* ' . 
i .  :, r:.i:"'.; l i iJ , eques~  Tier I clssificarlan. and whlch are P.C:E :::::!:it::,: i:: : ; - r  I (,,>:v!:5i 

aECIStaM NO, -- 



- 
srarm :h~z z:s : ic; II c l ~ ~ i f i ~ s i i ~ ~ s  ut: appropnatc. Tier I1 clsss~fications are based on 
%ow ;es::iti ,:Y regofled and rht: impoflance of the measures to the CLECs. 

i ' i 7 J  yt.,<s: srarzs thar the r,nk~ng (or we igh t~ t~g l  of the p e r f ~ n a n c e  
-0 - r ~ t r r e ~ e n z j  is 3i25e.d on the imposance of  the measures. I n l s  r a k i n g  is consisterlt 

*!;r: 5iX t T5IP :: T e x a  Qxi-rst states that the CLECs hc l~r  ;:or proposed alternative 
A a a,&rn.j - Gsr r~esurernrnts, 

;"" 2 fJ+-artdCcm md Z-Tel jointly filed an oper~1n2 b ~ e f  on t h ~ s  issue. 
%!$.,,& a<' 7 -  I #..,i4,::rn ~ z d  L A  i I:$ .%:&re :h:- 31: measures should be class~;;led J;, Tier I and T ~ e r  11. 
c-. 

%%t:r:df,~~: +ini!: 2-7::; s:s:;: :kzi rznkrng (or wer_ehr~nz) measilres !s  su'DJecr~\,e. The 
pi t f i~2 - w ~ ~ ; . P F I  ~h31 :he 5I: ihigzi  P ~ b l r i  Senice  C o r n ~ i s s ~ o n  22: ? 3 nlediurn rank to 211 

- , , . , - ~ ~ ; a n c c  rte25ri:e'; i i  ,115~ doubied the T ~ e r  I 2nd T i - i  I 1  pendry nmounrs. 
L>r .r:3$- t--el ..LL ~ r i i  ;<-?<! srar.= c i ; ~  rhcr f._'oiorado Drs!:. R z ~ t ~ r  .Cer?t~r?sd ~lrc;ls or 

-"r":;2*,x~2-,dc :b %,LA 31,-C' of pan:cxi;r CLEC cancem 1 ) \n:s::,)r,ncciion, 2 j customer 
~t~;rah.~i.,g, 3 i rciiacar;an, and 4 1  pretvlsronlng of iocai loops ;L ~>r!CICorn and Z-Tel 
L.*. - 
, .s.ttn '?jib: :5x i':>r::mtj~:r~t~ C A ~  z~c3 !h!s its1 tn order r d ,  r-17:. ne:[amx,cc mctL;tres 

Yj&?.s~: i : ~ :  ;rr2ei: i.nfp>t;3nc2 io flLEGs 

< , ;c-s q,cs,; * -..** ..<., 9; ,. ,.,.,k;,*. ;* I3 -  .-.-..--. . _ . ,-, ,... ii~-cir~i%,ii... i : ~ i r u '  > s i i - : ~ ~ : l ~ ~ n  J;SCUS~;OK.~ ? i ?  !::? :E !is r ~ ~ i ) .  
.A,. .: ;,. <*i c'i>,,,"L*r- ?%#.,-,=.-,.. 

. " . - , ,  v:,*-L,+.i cArLv3;r'L.3 :gc ~=L:~LZ ~ ~ : > p t > ~ ~ ~  ln  P.O(I ::eye 11; ;!-li< ~ r t ~ ~ & ~ ~ ; g ,  (-)*,,$,?st 
*... 

.;$:g:';.?:\.j, ;?:?; f::z:2L ;?f :hc f o i i o ~  $52 + i ier mtzjuies to "High": .I?''- ;.. \ l )P -  i j, h.IR-2, hIR-5, 
$~!i'$ :+$R-.&. {I&E$,:Is accepted these changes-. Qwrst proposed :,- -hange [he rank o f  the 

.iC 

fiji;+yisEIpl*.6h a,? v !"if+ i.,azv j t  s II"isufeS 6 ' -k to '*ff~dium": OP-J. OP-4, OP-j. :\I?-7, and b1R-8. CLEC:s 
.4 ;,,.;, -,c =.ir; n ,,,' . :ji:i::;rj;, i:f.;3figcs, Hi3:vever. ri le CLECs stated [ha: :kc. tvr>ulc! agree i f  MR-3 

-s 

,, . * -.. 
,kg:$ ";dX.' :c:z;e ,:5k:;-icd {Re Q,E i.er 1 ;  n?c3su:cmenis. Q\\'-;.s[ j i ~ [ ~ J  [ 5 3 [  I [  ~ \ , i ) ~ j ~ !  ;I~S,:) 

:$g!r:li~g ;-... :?.:.,; .- '.is* .+I.: ,-I: .-., . L , , ? 5 . , < * ~  .-.- k .  

! - ;  .- . I . . , ~ . .  --+.,?--.  ,- .it: t q - , , y r x  !--. . ! z  r7!!nc ,,JS :\,.. '.!I ' 1  -:r,;,.:%-. 
I -.' .<.,,,. c . j  7 . . * .  ' , , .  ..,i.; 8 ..... ;.. . ' a  ..- , -  . . , - - - .  - . . . . . -:.'.' .r.-z: ,-,"."" .--.,""."W-" 

.I - A .  .- ':- ,.. .-, . , , ,  : : :  3 ! i  ~ o n  : : : 3 [ 2 5  :--.r?rcs;.r,rzci :i;e 
;&:.;if: *:;-:>;cei,;;na :-eqscst:C ii..:; Tie; I pa!ments be insressc2 :.\ hiie lo\vsnng Tier I !  

i' - 
$3:C,7yG21'-;;.;- $'';:il:zi;:'l:; -ire-$ - d . ~  ;Q r f q ~ e s i  b:; increasing 0:  dec;:~s!r.s [he rank g";tn 10 

-I 8 w4,p-.Jti c -: 
L--. 

..' j.+"u i*tf:.. I.7 .,(.+. 'qylu isg;.:. :+~:cEs~ :3~;295r;i t.tjt' rzixk t'rorn medium to kisgh 5-.r :he ii>llon in: Tier I 
,+..&- , , .j::,m:,i . . ! , ' - i zz t r<  : ? " : C Z  . - r . i l - ~ ~ i  & t Q  -.: T. >,[p,*z. ),l-F.-oa+ b[,y-hbs J[I,-: ?, i;:!, -,;,; t x \ - , t ,  zs !  ijbcrc2:<cJ 

. -  7 r i ; ~  s.~:$;; krti7 ;~;-;.z;"r :t.. z:@d: i~ :~? ft:r;r.t r f ; t  f ~ i l o t ~ i n g  Tier 11 meris!i;?s - .  OP-J. O P - 5 ,  C ?  
< ,, - ; 5 ,  ;.,. " 'tic 



i;in)rldii~nl ~ISCI:SSCS this ISSLIL , I ~ S  fillrig on Q\h-rst's ROC prsposal 
--L -?;&;& -."% a?c;ic,. +.s !h;tr tla,ssif>ing and r m k ~ n g  perk.,:  ..ice rnoasures 1s a subjecrcve 
i-rr -* ~-%3, ht f ~ r r h  i r  L~PPOSCS Instead, Worldcorn sL:;ges!s chat all p e d c m a n c e  
, : ier l ld?: i f :e t i~  hc gtte:J tke smne rank. In thls way, Qwesr could not. decide that scmr 

L *-,i.e,;. - .,; : -ntr:e imptlrtnnt sitlcc all would be equal1 )i important Worldcorn menrlons 
b .  
A- ..:?::. I $5  :*'f>rtggt3 ROC ps~~posa l  to Increase rjlc r ank~ng  of OP-8, OP-133. Mil-  

>, t ; f  ' . $ . .  .,A. tiRar>b, snd M R - 6 ~  from medium t~ high However, 11 opposes 
b3e, ,,- , , , .it % -  iJ-,,;f . !i: Jccressu the rank of OP-3, OP-4, OP-5 OF-6, MR-', and >IR-S 

y -* ;,$ , , Grs - r ii'oricfCorn wgues that myasuremcnt ranking is d!ffiiuit as the 
;- " k, cx - q7 -1 ,)7 a , - .  e l , - s  ; iii"it>U! tr:t:nsurrs ITIA;! change over tlme .A.lso. I [  may be d1f5cuil to g1~r2 

= . a ,: :tll:d,i!l:e 1\11;~n canmns  sub-rne3suremcn~s .t :th var;,-in? Ie5;eis ctf 
- .#* ..- 

. . ,sr;! Findinss of FJC: ~ r i l  ' k ~ , ~ ? c l u s ~ o n s  I , !  :-;l!.tg. :I::, 
s r  w ~ t h  the ROC proposal >.vhlcn reqii~red (:)west ru shrfi 
o Tier I .  This ~vould be dor,r. 1r'T:er i! neasuremzr.ts C)P- 

>+!E2-':, and LJR-S were decreased fror;-? I! i!:eh - ro rr:t.ti~um rar1k;r.g. 
- .. 

uremitnts should con~inus  r , - z  1:;~:s 2 hicsii - i ~ i ~ k i ~ : ~  >[;iri 

mi.dium i;lgh. Staff bc.]!?..::: i i : ~ r  T:c: 11 1;!:.r;?cnr: . - ;ire 
- - 

er rhe pnm;lry a m  oi' i:*,t .: ! P;;.)c~s.:. li: I ~ C T Y ; I : : ~  
. . . % .  ,..- %t,F,?C[, * G ' s . , ? . 7  

-...:.:,IL i;!r l~:~c;il t~jceomi-nunica~ions service in the Sisrt o f  .4nzo:i;l. Tier t i  
JS? tclcenrlvtr to (,!V.'C~JI when CLEC :oiui::;.s ;it-= rrx) j!31\. ii. - cr'::cr3t-,' 

'f"('llic'f?[S. 

\ . (*i;;{c-c> !G jL:pF,?ri. ,::, ?r:,:)r :;<;,I. , .  " . , .  ,.- ,.. ' ,. ...,. :i; '.',:" - -  '.. , ' . I .  ii ,' '-- .. , . - i  I '  

rl:.:p!:. br.:.:: !i:ri: i t5 proposal \\,:is ni\t !'.;!!., 3 c ~ ? p t c ' ~ !  b'. :!I; ? ;?~i;ec 1:: 

~ ! :~~ . \ ;~< j r> : ;  15  j T : <  c()p,El?n!j [hat s ;~ : , :  .. t i : ~ ~ ? ~ ; . ; ~ ~ ~ : i - ,  j : ~ ? '  fi;c:?;:>,;::: 
sl;ejsrLj prrfcrencc [br I;?,+ L h  a L  ~ . . n + c  ,pL , , ,  ,-,! "7.'. , ? F  I 2.111.1 T:,:: !! .:~zzG,?:: - 

t)s~:'p~:ia!. H u ~ v e ~ e r ,  the .Arizona C:?:~mn-iss~on L V ~ S  COI p m  (i:" ~ i ~ i ! :  

',rcs nor suppcii? <).:)stesrls prc,p~;:,~i i t  LS  \1:-,ders~2r,d;1h\L :!I;: 

L,i~,x~a:,c icn21 . ~ I J I L C * !  ~ ~ a k i n , ? ,  ~ U I  r : ~ ~ \ ~ i ~ : r  ,.!:I L i ~ ~ e n ~ ~ t , ~ ~ 8  tt: j ~ l t ~ 1 ' -  I . . ,is: 
. -.. 

c : r l  each ~ [ ~ l i .  > :LSII  d i j ~ ~  n~>i  b ~ i 1 ~ 8 .  2 :I:.:: ;[>c -;:~)i,~;: :.-'t>:;l::~x; j j i ~ : . ,  

ilECISION NO. 



t E 3 ,  Xlso, Staff points out that Tier I1 measures In the ROC now have s hzrder 
rn~-.cr than those in ;t,Lona (i z . ,  Tler II paivmsnts begin at monrh 7 not month S j .  Thus, 
Qwesi's su-aighttbrward comparisons between .Arizona and ihe ROC on this issue are not 
aopropnare. Staff beiteves that its initial recornmendar:on does :csoive this disputed 
issue, trz sptte of Qwest's unsupponcd claim to the contrary 

DISPUTED ISSUE NO. 10: Stverin. Factors [PAP - 101 

I Y 5 .  Srvenry kctars refer to escalatron of carme:>[ amcun!s based an the 
sev~n~lt ;  ~f 3r ?er<omance miss. For example, li Qwzs: i s  t=n d>>s !ate prot~slonlng ,I 
irr::cc :tie-.' tvoufd Fay more than i f  they wzre only one ds!r !a!? CLECs have ad1 ocacfc! 

, , 
rr,c'tullzn~ a irl;zni? 5cror  in the ?A!? Q~ves: has opposed :n:i,4~;:ng ci j ~ . e n t )  f ~ i t ~ ~  i ; :  

pr-y  .. p .14D 

Sumrnarv of  Qli+c.st and CLEC Positions - 
5 %  U ~ v e s t  corr,ments or. . - i p ~ !  5 ,  :[)(I i , ddbrr'ri..:~; :;:IS I;S:IC -f <i:ltc 

:t.,zr f 1: ?a>menrs proposed in Q:cest's P , Q  arf ju?ict?r\i  it^ <(>:iIFfi!iaiC CLEC; ,-i,i> . 
c:-;;a:ac;~fi of pa);mcnts CLECs ~ n ~ l h o u r  2v:dence frorn CLEC; J; io the nature an4 
i:l:h of ZLEG h m ,  s r \ ~ c r ~ c ~ i ~ ~  Cur missed srw.dards xi i'i;c' j : ! ; I - T . I " ~ ~ L l i ~ ~ ? ~ t  1~\.'5! ;3 . - 
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5'akfe 6: Owest's Severity Factor ROC Proposal 
& . ~ s - e b w - ~ l l s - . - - % ~ -  a ?%tetilfe i Performance Relative to ( Tier I1 Payment Per ivlonth 1 

; . '+b'.,rI~i~~.lm tiled comrncnts on t h ~ s  proposal fiicc! h:; Qwest %'oridCc?:n 
% ,; %,st. ,,,-b ,? 1 II *:;r L ii8irik:~i r n ~ i i c :  b! Qwest ~n its ROC proposai \'.'uriilCom also j~ates thzi 
, + * L  f :>- .1:7i:::t,i :o pro \  tclc T ~ e r  I I  payrncnls for these measures each month, rather than 

% i ~ * r  8 -  1 ,- v 3 3  ., .-- 2 -  t ,;tH1.L!l"> 

2 
L*l~~-a~"*~*W1~ui j Benchmark Or P m t y  1 
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193. -WarldCorn did subrnir comments on t h ~ s  issue in response to S[aFs  ~ni tmi  
report. WorldCom requests that Staff c" ,- its recornmendatior~ W~rldCorn asks that 
its comments on penalty caps and escalar~on also be relersnctd here. The rens~i ing  
behind WorldCom's statements an those issues would apply here as well. Comments 
submitted In response to Staffs inltlal report did address t h ~ s  ~ssue  

193. Staff conranues to support its pnor recommendat!on. Staff would also like 
to ctarify its posltion on the issue of escalatlon for the measures iisted in Table 8. '4s 
iilustraied in Staffs Tabk 5.  Sraff believes that escalatlon for Tier I1 penalties I F  

~rnpcnmt. Staffs escalation proposal in Table 5 coicrs all  TI^: !i -oi.asurementi e sepk  
those in Table 6 For the measures in Table 6, Staff proposes it:? zx~llation p q m e r l t s  in  

Tuble below 

Tabte 7: Staffs Proposed Tier I 1  Penalt). Payment L e ~ e i s  f o r  l l r ~ s u r e m e n c s  in 

-- Table 613 
---------.~.4-"".-. . 4 
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"" :SPI:TED ISSUE YO. I P : Audits (PAP - 11 1 

'1 1;1h rttlditlng Qwess's procedures and finmc1.11 ,s:j!ems orice r t recervzs - 
+I -r 

h<cxrj:x:lf: , i ap~aravai was discussed. An audit of Q ~ e s t ' s  procedures would involve 
!#TI %ci8+ + t i  the r)roccdures used in calculating Qwest's perforr r ,~ , ie  rneasu:es t;; 

-ir*:;:; :dw=:: u~t i l  P:tP giiideiines. Qwest's financ~al systems ivould be revlexsec 'x? 

:strwZ~:i:i~ 3 :  pvr:alty amounts are also calculated In accardmcc u l th  P,+P gtiiiiritnes 

3. --- Sumrrrnn. of Owlest and CkEC Pos.itions 

? ,' . I  t>.tcst pro\rlded commer~ts on thrs ~ s s u e  in it5 Apni 5. 2001, tiitng r:):~+:.s: 
,in i\niLl,olng rnonlronng prosram of the PLD:; 5e ,~dop:rd In ileu r?< ti-,? . - 
I: ,ifinu,~i ~ u d i t  prc~posed hli rhe CI-ECS .&I JL!L:IL af :st 's f i r i ~ z c ; ~ ~ ,  

:.> >::::; - ~\ . t . t l i c i  ?x 1111tiatt.d d t e r  one year of operatton under i:?s I'.V :Inother f i n ~ r c ~ d  
ni;,f t afbli:r;d tsc21r; no trtter than I S  months follow~ng the Lri:l:li:(-in of the firsr 3~ 'ii F1.t- 

,i,i ,:,JI:;:~,, r,)vrc4i ~ a ! ~ i d  chcmse 1hc ~ u d : r o r  or the C o r n r n i s ~ i ~ ~ r  Z ? J )  coni?::~: !he xi!:: 
',i\bt::ij U U X ~ I ~ !  ;,over the casts ofthe audits. 

5 in  Irlsiancrs o f  reponins or paqmenr if~sagrt.erncr~ts bc;.r1.veeri C):r .::st L;:,I 

,,: .., ,zr, :~:~l~:pt-'nd,:;l audrr mJ> bc conducird andcr o r  J ~ . L ! ~ I ~ > T I ~ ~ R L S  *.X,I?L.:~I 

i b * ~ ~ ; , : s d  ia?ili:l\.cinz ttlc 3udits I~itcrest on the pa)?nsnts v. ;tiic! he cnlcutz'nd j! :i:c xi:; . a 

: :  , l ictsurq' rate .-llso, the party w h ~ c h  I S  i~uncf r~spoi~st 'nie io: ;13:r:!:::t 
, ',<:"$' .". ' l*rb,:,cs :nust ~ U V C T  expense the audltor ~ncurred in isoducr:ns ;hc ~ J I :  "i'bf;. 
?:A ,; ,i:: UL;C:SIL~)II must t ' so  bc less than n ~ e i v c  rnonrhs otci :tiicn the a u d ~ t  hegins E X ~ I  
> - T  f "  

". ".. - 
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9 . ~ndependent thud-party aua~ror (selecred 101-:ly b y  Qwest, the 
Cizmrnisslon, and the CLECs) will perform the . ':L The audrr Pi d P o C s  will 
he spen t o  [he CLECs. %%en the audit ir, cornp~:.d :hc rzsults of  the n!.dir 
will be submi[ied to the Commission and sent to r h.b CLECq 
if the audit f i ~ d r ;  that Qwest i s  not reporting accur:t=l:.. consequences should 
ttr,fur !nc\udins ?hcing Qwest'j 1I1 approval I hold unt~l  ii  prol/es i r  h~ 
permanently fixed tP.2 probiem. 

' i"r {in addirson to the regular annual aud~rs,  add~rional aud~ts could be - - 
.,. , 

:~;i,rzered %. b!; r ccommenda t t~ns  from the prev~ous audlror, by inr Cornrnlss~on i r  L, or I)!: 

z @tEC reqti,s:, for a mini audit. Penalties should be ~mpasr i !  ;:I the 3cudiror canritlr 
x p l ~ a t t :  ~t m e s u r e  i l~ca~s t :  a t  mi-slnn, data. 

, - -.:+., Y , ' ~ > r ~ i j ~ i ; l r ; ~  Z-Tci !o:n:::, G!ed ar, o p t t n ~ n ~  'nr,i.r'on th15 isjue ?!iv 
r2l-r i,.sl <ve-jlzj! proctss la:& ot?r :n [hi: Colorado Drair ?.U' Repof( Cnder the 
c,"i: lu;z~ix PiLrb. krr 6:; fpcte I;carwfihs a;:dlmg progran?. ( 7 ~ .  tsi should pay for t h ~ .  
5rs: :h;:,- ,k$3"f:5 ;f :hf3 p i ~ ~ e ' j s  r i ~ ~ c n b ~ /  below 4;'!tr the ttlree kt-:lrs, Khc 
f,i;rmnrsslor, ~ L ) C I Q ~  w:?.c;hcr Qwest shouid bear hll financtai i os ts  for future ann~ral 
J G G ~ ~ S  bsrd on rcsl;Ets gf audits x-id :he ~curreni c o m p l r i t i ~ ~  jrats of  i h t  Xr:sc~r:s 

r. 
--C* ,,y,t,-.; , c;r bU5h 3fid 5fih ~ s p e ~ t ~  0 ;  i3.e pr0~_l5~, ~(ii!~"s miill-dudit; ~ g i !  

t " -.,tvF ..:l:,slt~n -",-- 2 ~ ~ ; ; ; ;  'SGridCorr: ~ n d  Z-Tci .l&i 2 six;$ e!=.;r;cr,: far 3 requirement i h d t  

~-i.- + ...*, d-2 adcp; 3 - 3 3 ~ g ~  mmsprmeni pian for msincs so r n ~ r  .i~C:iors and C%Ci cari 

. '  .t l;:~vi tnsr,:;.; ~ r ,  ; r e t n ~  from month to month lor accurate :q l i c ' a t i t2n  .A[ the ?.G'*s 
;j>ccpi.on. L ~ J  ~v(:Y year ;hereafter, ~ h c  Arizona Corpor.it:ur ~ o m r n i s i i o n ,  a:!h :npu: 
;9..**- 4 -  - .& ., . ,,, ,,> bs;:ar:. Q c k s r  3fid CLECs, should select an a p p r o ~ n a t s  ilu!j~de f;lm [I? p e ~ f i ' ~ q  
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?I ,.:rformance that were   den ti tied In the lnl t~al  audxr. Anji I S S ~ I ~ : ~  ~denili i td b; 
; l~o  ,~trdiror must L 7  corrected by Qwest to the satrsfacr;c?n n i  thc at'drtar and -the 
f " n ~ , ~ m ~ s s ~ o n  ttet'ore :!,e aild~t is closed. Addltio~oll;. *rty future audlts may 
,.,Lil;d.r "are* or' perf~rmance"  nor "identified“ I;: the initial ~ ~ r < u i r r ; ~ n ~ c  
rx:c~sLirement a u a ~ t  

.\L annual intervals for rhe tirsr rhrrtl years $.I!' i 1 7 ~  ?.-I?'; ipcr;l;;or:, .,I::,: 
~t ink:r~als to bc determined by the ;'ommission thcrc.:5,::, the ,1"112lc?t" aui!:--: 
it\,i:! i- it 'r iorn~ an a u d ~ t  thar w ~ l l  entall rtuec basic sLcp. F rst. tb.17 dui*flt "iltri;;t 

::L,I!::J~~ ihc ~ccuracy  of the rneasurzs Second, iht .!~2i. ji!ouici euarr,;;:a :i;c 
;T1<.iaurcs rrsqi-rnslbic. tbr prrsciuc~ng SO' ' ,  ct' the pen~i'!::: ;.I!,: 0: ( ; '* t r~i  I)'. :T ."i . - 
r , \  I F I J I J ~ ] ; ~ ,  the a u d ~ t  should taht p;inlcl!;lr L,:::, .T: r.\.-~i r.:~:nz: - t.~:ic::;;- 
t;)ic?sr 1s accurately evaluat~ng u h1c11, ~f an!, :eqursi.; :Fir wrhrr i~r i~ct  cz;. 1;: 

rtr y-irri<, , . cucluded and thus not counted to~rarc! ! t i  .tnolc.s3:~ ?cr5n:1.ir:;;r 
..* li~l:t.n\ents TI. f'ac111t3te this eterclse. Qwest ~ h a i i  5t' ,~"ql~!ii)~jr :a ?,ct'i3 rl :t;i::;: 

:,;' , l i i  c ~ c l u s ~ o n s  (whether authorized b y  rhe PlDs o r  :,:;lfr.\ tl, ,t!tit.r!r ~?i,i: t ' 
:,:r;lJoy [he effect of such exclus~ons on othsnv~se  rlp~;!:.~S,r. pen~t::- i ; i i~: i : i i i ;~~b: i  

5 u z h  records shol~ld be kept In easy-to-access electrcnic ;,ln:;,.: :": : k r x  ;c.;; 
,~nc! Jrl ~ c i c l ~ [ ~ ~ ' n d I  three years In Jn drchi~ed format 

CL.ECj can request a "m~ni-audit" o f  (27.vfsi's :'. ~ Q I ~ . s s ~ c  r:rc;lst;;enici,:? 
; :, , :, 1 r7.7 ...., h This rninl-audit must be condiicrcd b;, J :i:;!-.!.p;;ri., ii:-ir;;:: i : l r . i : ; :  

-;i~ouid psy for fit?.? percent of the costs of the rn~n!-aud:ts 'She other tirtl; PcrtCitt 
:?:.:!I< C!.>SIS \ ~ \ \ l  be J iv~dcd angng  ti^^ CLECI'SJ rcq:ics::;:.: .,. :ht: i ~ ~ ~ ~ ~ - L i ~ ~ t ~ z ~ .  :.:r:{;i<;.:. 
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ma:; camnencie tfie rnlni-audtr, after provldlng Qbbcsr M ' I C ~  wntten notlce t ive 
b ~ t n t t s s  days In advance. 

Euib CLEC should be ihiteci to auditlng :Llree single rneasur-ssub-. 
meawes or one domain area (preorder, ordenng, provisioning, rna~ctenance, or 
b i i i i n ~ j  dunng an ;ud~t year Mix-audlis cannot be requesicd by  a CLEC while 
rhe OSS ihird-party test or an m u ; z l  audit IS b e ~ n s  ionducted I1.e. beii~ri: 
campielion of the cornpiere test). Mim-audits should :r.ciude two months ot' ral.v 
dara So rnnre than three miru-aud~ts should be condcicred ;~rnuitmenust). I: 
drrniiy a rnlni-audlt, it ' found chat for mare than t h l ~ ?  percenr ~ 7 -  the rneasurc~ i l i  

t m a p  sen;l,-e category Qwest is "marenaliy" ar fault. !!?ci ea[lre ~ e n ~ c e  ~a iegc \ r>~  
.;t!w:;t be rc-audited at Qwesr's expefise 

7- r -  
,h~: j-zsul;s each ~ l n ~ - a u d l r  ~notild !7e SUDC: :::I: 'LI ::nc L.'Lt[, ~n~.~ ! '~ ; ' l !  

ji...,: r,? the c~mmlss lon  s A sonfidcnt~al docums?.i (??$~ss:  3hoti;d p:i>~:c!r' 

:L,:::;,gipfi aj] Z i E C j  of x , ~  m ~ n l - ~ u d r t  rsqucst:~! ..l.?cr! [he :?q:ssr for  'r;c 
~.,dz:  :s 3alje on t:s \vs'nsire or b) other means 



, (Juitst jid nai cornrnent on t11, ;ue In its t i l ~ n s  on the ROC proceeding. 
: i -?if- :It? ,;,,I ti i .t; c u ~ ~ ~ r n ~ " n ~  on r h ~ s  issue In its respony- ?1.%ccst's ROC proposal 

$3 ....aWIIU-CC Itrscusiiorl and Staff Recommendation 

= . !  in " . ; r ~ r ' f i  Prclposed L - ~ n d \ r ~ s s  o f  Fact and Concius~ons of Law, Staff stated 
I 4: i . t :  --:;; * , ~ ~ ~ : s t ' ~  p.xt.dures I S  Important. TIC; 11 rabnlcnij 3s described In :he ne\,t 

; sq l t : : :b i$  :1511e c~ iu td  help fund this effort. Staff be11eve3 th;ii Q w e s t '  monitonn2 
. I s  i g l , ~ h t c  , 14 ~t.5 <\lt^iic1~11t e ~ p c c ~ a l l y  ~n light of the SIT,-monil; i c \  ~ c u  efforts wnich f i l l 1  be 
. , ,? i lc . . , . l :  T i : ,  C'LEC autlltlng proposal would be too onerl.cc, In r:t '!;~~ H o u e ~ e r ,  Staff 

r'r.l:;-r:ti ':i,it :,!I< L_'i\nln~~sslor: rather than Qwest should cnt)"s- [!it. %iuditor ( f i r  inonitc;r, 
? k i r -  5 c  

-. b 
5 :*ic iJomrn~ss~on s h o ~ ~ l d  also b~ able to C C ~ C , ! L ~ , ~  ~ I I  XL;C!II C r  h ~ ~ t '  r 3 ; ~  

3 ':,,'*1 .;: ,3r3', ilific 1: &32ms nlccssary In 3LIdl[ or ; I ~ ~ ? ! ~ I : ~ I ~ I I ; ~  pTO~r,?ITl. [hd F C ' ; L ! ~ ~ -  

<. - 
4 . I ,\; ' B ,citi! LC, i?'icest. it)c i:or.n!n~ssion, and J!I C L t i  - 

, *,1'1te51 t l ~ d  3 i l \ ~ n ~ ~ [  comments on t h ~ s  1ssu2 11: -csponst: tc Sizi!'; I I I ~ ! : ~ ~ !  

s t *  s t  1 8 , , + k . d , l  , ., ..j!,l s\lppr'.l muc1-1 of  Striffs recornmendat,hr.~ ~n :his i ssue  , (?\ . te~t  :\Is[> 
*. i .. ,i>,i , , , ..) , ., 9 ,,,ri t" i: ti3s agrccd to a n-iultl-stare aud~t'rnonltonng pr~,<r~xrr.i i)t\cst jidicj h , t t  i r  

9 . *  "3: rizrv.tt:frcr,ll r'rzr ,Arizona to be in~o lved  in a mult~-s:ar~: dudit ~I 'fOir.  Staff in~t~i t l l?  
, < *- !i131 the C o m m ~ s s ~ o n  be allowed ro conuuct , ! U ~ I : ;  J I  ",ti:;, i:mc " Q\tcsi I., 
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DIS?UTED ISSC'E NO. 11: Tier 11 Payments ( P A P  - 1 i!J -. 

209, Since Tier II penalty payments will not be rece;xed by CLECs, partie,) 
ha\-:: suggested how to utilizc the Tier I1 payments collected under ihe PAP. 

2. Surnntarv of Owest and CLiEC Positions 

310 Owest states its position Gn Tier 11 payments in \is opening bnef. Qwesf 
%rates that Its T ~ e r l I  proposal is sufficient to encourage cornpilance and not prov~dr  
v-~nrllill  payments to CLECs. Qwest states that Tier I1 pakmenrs would be used 10 

ru:end telephone se~,.ice in Qwest's terntory and to extend Owest's senlce terntory into 
nctv :trc2s Q$.vcst states [hat payment levels under the (3LECs proposal for Ticr I i  
;.iaynr,cns; ;LISUIJ  be unreasonaSie Qwest states thzt ~ t s  p r c ~ p o j d  Tier l i  ct-,anges ,I:; 
.+, .I.c-.,ric:ncG L*c: :r. ,rs rcpi:; bnet'csr, psnalcy i l u s~ f i ca t~on  addresses (I!.: 1,; ;onccrns. 

-. ' I  I ivi'oridCam and Z-Tel jo~nrl :~ filed an openins bnzf' on this issue 
~~'a>r!~K'i;m ~ r . d  Z-Tel state that Qwest should not r e c e i ~ e  Tizr I i payments or be ~ I I o ~ v c I I  
IP?" k f l ~ f i i  irorrt rhzsc payments to rhe State of ..inzona. T:er I 1  p ~ y ~ n e n t s  can be rccetucd 
h;, the State sf .-lnzona or the Comm~ss~on for ~drn ln~s tenny the P.4.P and to audit P/\.P 
:*TC$CCS,~~-:~ V-jt';rii,iCorn :?nb Z-Tel state that i r  IS n;?t appro?rt~,t--. rna: T ~ s r  I rnensurcmcfirs 
A:.: t. ;t'isrlt.;td ::cry month, but Tier I I  measurernenrs zre eq  J ~ u J ~ z ~ !  rt;ery rhrer mori!i.\s 
-A~i ;~: t f f_~: f ; :  J I ? ~  Z-Tcl believe ~ h s t  aii performance mzusure;ne:;r, <':;!~:iid he :ia.iiCcll ~i 
X 
t :e: I:, exz:p[ chose GX mcalsures ro rthich CLECs have a g e t l ~ !  

2? ,2  lt'sr!dCom restates in its reply bnef [hat all rnfasurcrnents irucept i:;..\ 

"* ,  ~;~fi 'rccomrncnds E ~ A L  :ur.ds collected ihro:!gh  TI.;.^ 11 palmentj should be ,- 3 

,. .,,jc,.: . '. :;:-d ::y;t,fii: (~omrnis,i~rri air~vltles The Cornrn~ssilrn JCL:\;\:\~S t'undcd shoulcl 
"_ / I  

. ,  .. ._:r A::,: I-: ,:-x;:ci! to- j 1 co\er?r,g the addlt[onal costs 1); J~l:-iinlsrmng the P.AP a r ~ ~ l  
Z i  ,,;it.--::: :;.c :=IS:; n i  det.eisp!ng pt.mmenL wholesale srr-. 'i? ~~,u;llit!, sr~nddrds. Boih 
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t *  
ii ps,:::ents e~ceeci u.hai 1s necessary to cover the above two costs, the baJar~cc s i~c~ck !  bt: 
gtven to the hnzona State Government's general fund. 

3 ;; Qivesr's coneent~on that Tier LI paymenls be t s td  to exrend Qtcrsr's 
..,c.v~ce tcmtoy into new areas directly contradicts their current poiicy of reststing 5urh 
LI~,j%~li:,itr'JCS i ~ \ ~ ~ ,  returnins [hc pavntenrs ~o Qwcst will di!:l,::.;h ,in: ~ncentr=.es tiwstr 
;a,t\??:cn?:, rn,l\, hzvc on chang~ng (Jwest's performance. 

- .  
313 tt'orldGorn did s u b m ~ t  comments on this LSSU~"  :;% fcbPr,-.st: h i  hid!; I;:'rh:d! 

;it;! I '~\"L'OrldiJorn points out [hat issues previousi;; men[!c?ri;.? -: :?:kt!t-' r:i I *  

.itAciresstlrf b>  rile Goii~rnlss~on. WorldCom believes t h ~ ;  ii:c*,+ > h ~ t . ! J  rti:: ')r: .I 5::r":: 
r:::t::!h :r!slrrr -.. !nr Tier 11 paymen~s For Tier I1  rne.isures :.;..i. ;%I.: 'Ti?: I ;wcL,&~c,- , e -  

.,be!;. js,rj,Tllefiis s h o ~ l ~ i  beyin after iw0 ~ i t n s e ~ u t i ~ e  rnonih2 . : ~ , I : ! . I ' I ~ ! C : ~ : ~ , ~ E ; L ~  5 ' ' s .  

:1r5ri.i :',?I; i !  ~ r l t !  Tier I pd!;rnenrs ;houlci ~ S C J ~ J I ~ '  o i  t.: Lint: 

2 (2~5e5: did submit coinmcnts on this issue ::I -:b:?cJnsl: i t )  >:J::'< , i ~ i ! . ~ ,  
- .  

n f  ()y,cs\ I ! ~ I l I ~ 3 [ ~ d  [ha[ [he! i$ere s[ron$l, o p p o j ~ d  ti,  b:.::, ;.: ';%[ >i. .1 -.:3.*iL:::L.i' ~ ' i  I- 
.? 

:;$PA i icr ; I  pJiment; should be used. 

2 jrat'f ;lkzccts k ~ i t h  ti70rldCom that Tier !I rt.:- f7-:- ;i:ai!. C: A , . . L ~  :i,*,ii v-: 
k I \ : , r , l  -, : i::r i i  e i c a l ~ t ~ i , n  proposal IS illustrrtrzd in T'ab!cs ' .I; .: - >:Liti   ti\^- :%&>: A:: 

a - 7 .  .I 11:: di!dC:l)rnis suggtsiion rhar pnqnenis on mesures  \I. :I;: , . :: . ,!ni.r i :: .: :'?k:;r.ri" 5% . . 
> ~ ~ o u l d  b c g n  :n [he secitnd ionsecutive month of non-ct>m~ii , i : ,~i .  c3t~::  ;:r+:z.% :'*+if :\;: 
incssures Ilsred in Table 7 v,suld h a i e  payments b r g ~ n  I ~ I  ti:: :<:; :?;%: t;l15:i*!; ( 3 '  :ii;ii 

;ui-nl,li~r!cr. Staff believes that the three month trigger or; mi,: -!r:,tbcir-.:.  PI^,, :he Z:;i':i1 

i i ~ ? t ~ . g t ' ~ i  rcquIrcmenis oi' Table 7 are wCfic~c'nt ti). enauics (Jx.&.-..- . .,,:::giid;;-: S:,::: .: I. 

+ - ~ m  re\ icn [his rrcommendar~on In the P.4P six-rnocih re1, ::it 

3 5 ' 

-, i ,  ( : ) \ + ~ S L  ;lj s[r~~)g<J,i: ... , (jppojei; 51 
7 r 

L C .  ric!ucQt.:, the :esoiu:ion ouilintsd 3 b ~ \ ~ e  i5 i ~ ~ l j i c : i ~ : , i : , . , -  
'i T 

:>\,L:: 5 ; ~ ~ I L I J !  r cp i~ r? ,  S[iiffcofitiflaes s u p e ~ > n  tise (1): .I[ 
. 1.. .*- 
> >,. ! . ,;y 1 :  t-:;1:,.: ;u ht: u5cd :a eaa l l \<  [ilc (,:I>r,n31~51<:):: 

,;<,, 3 ,  r, . - ,  .., , L O , , , !  ..- i - !L is~s S!ar'f-s ~ni!!~fl repon i d ~ n i i r i ~ d  ti!,. 5:: 
I , , .  . I . . , '  : ' -  -, ;:;,,.,!I L15, ..,,-., -,.. , . .. 3 , , , ,  >.-t-il?,>J.r,. , ? !  7-:rerl:!z>E :>t  
. . ,  . "  ' . ,? , . , .  , - . - I ,  , , , , , , ,  t . i i :  . : .:::,: .- ! ii!>;7:;!8: : :$,,\\:i: , .-\;- 

5 ,  
, > . . 

. h  ., .,;,;,; i?:: ~ ~ p r i ) p ' - ! j : f  [ ~ 7  L i l ; i i ~ C  j ; i i i )  l Q g f i S  3s [ ? y c j e &  ',;- r: , .. ..$ 7 1.. .- * ?  . . ... .a L. '- 

~ ~ I ~ , ~ ,  c*;'.< ~ . 1 . \ j p ~ - : ~ : l i ~  ;CP, ice L ~ : l : ~ \ l ! ~ , :  j~ h(>[h fedcr;l] 

DfSPI-TED ISSUE NO. 13: S t i c l i ~  Duration (PAP -*,!,7i - 



a. Summaw of Qwest and CLEC Comments 

-9-  Qwcs:, states its stance on the issue o f  "st~ck? duration" in its op-ning 
i -  a ~ e ? .  Q ~ ~ S S E  believes that the Issue is composed of m o  pans I )  whether two months 
;omphance is sufficient for penalty Ievels ro ietum to inlt~ni mounts ;  and 2) whether 
;rptri;il?n * i f&  7revaous u:Tcnst shou!d require higher than i n i ~ ~ i  ;rndiry amounts. 

i l l  
-+- Ques menrlons that Z-Te! propcises "st~cks ilurzr!on" in which rcpeutetl 

:;*ltiirt-es are perce~verf as demonsrratin_e the need for hlgher per ,~ir)  levels Qwest states 
::.;at *L\?~s ?$AS not been proven In the ~eiecomrnur,ications ~ndusti)  Owest also states thni 
-3 r"C';_* apprnved ?,&Ps :nclubil t h ~ s  pravtslon. Qwest sr3rt.c !hzr i t  rn~ght nut bc the 
' : d t :~~ : t -  2 i~;!url: 3rd rhzr z f?t!tirz does not ~ndicate d1scnr!r,3rion til:$sard Cl.,ECt; I . ) :  
".:%=ul r,b:1e41 ti50 bttirevcs :hat ir is ~lneconom~cal t b r  ~t :I> nF\ i l .  : lr pert'tc: SCnii: :  ! C Y  

k. +-. . 
b. 

- - 
,,i,r- r -A::' ;,1,:I :j '.$ h.2: ''5~lc.k:~ duraii0n" requires 01 (!L~.?SI i,J'.'.fjL bc!i:~l.r3~ ti131 SI~ ICC:  

:,:'sv :I::Y* 'i,;sz r:)i e e ~ : ; c e  upgrrlJe; can result In ;i ternporr?r\ di.c!;r:s ir! sen I C E  qu;ilir;:, t k i r  

. m - - . e - z ,  *, *,.* .,,.> - & .  . - 1_ l.>r i>,se~f i:n rmplerneni needed changes to !!s s:.sr :r7.s ma; b ~ l  v r ~ ( l t ' d  h:, 
' ',' ';%: <*"* . "  ' *  

-, AL 

-: - *: G - "-i'orltfCsn and Z-Tel joinrl:; hied an o p z n i ~ ~  b y : : <  QE t h i s  i ~s t i e .  '{'~Ic 
.#% . - 

,,sgI-,.:-c ?!;ti:;: ;>a: i;e;e.f:n;\" di!r3r;r>fi factors pro;,;ijc ilecrs ;I:.. i:.:3:cni1\.c:; :(J rt.r;onl;.L. 
. . .. 

.a<,q *&+  :b,?-?ti *I.-- 1 I t -  : * *  
. K C  .+. s.r,t,,~fii 2nd Z-Tf l  'nc \ i t t~s  rhar [T.~.Q i;r r.h.:ec rg~?nrhs o[<Ljr!?!isrtt 

i"-.s*--:;:: .. * s L - z 2 1  r 7 i ; l + : . . i i  ~-v'-i'i"f7:rf>\.p --..‘,.., i j  i ~ ~ ~ ~ ~ ~ ~ f ~ i .  bgti>re ailoi\.ino, pal;men[ i c . ~ c :  j :, ,I rr:) tni i lai  icvr[;; - 
.+ -..& .. 

?;'iq~c"s: f;i.tfniio~s 3 ROC proposal to address chis 1s.iu2 !rl ILS  reply bnct'. In I - I,. 
+. ,-,. . 

i i : ~  xija:." pmgi-)s::i. ~ G ~ v z s :  a ~ ~ c r d  -. :o a s p ~ c i f i c  concept of "s:~cl;s d:lrnt,on." C);c'est r;lf'prs 
:,-:, t - . ,F? i..ah,:t :r &,,: :;e.i*\v ., rn 1:s proposed P.LD as tho method by ~ v h i z h  ?;;':~;lIty p;l)mc.'-~~ u ' l [ l  t 3 t  

: . . ~ l ~ f ~ ~ $ t n . ~ !  . , I ~ C  ;je<rr.>scd. P;yen! !eveis he increas& 35 ;>p , j ?~ ;~ t~ ; , e  month ~ \ i j s c s  
.*.,iLb ,. ~t;:.;i,lr>:i:~5$ :,<> : -,.:.* 2. I f  (3 . . b d L  <j(]es mcc[  ;! : - :<: . :< i :~~-y~pb;3 ::7,cr7, ;?<i\<i;[> - 

r 3 ' ,  . ,,., a r.%-.,g+s ?;; ,,,, ,;.,,+ .i ..,, J T ; q  , ? - . , . : : .  ?eyeCT do:i.nu.zrd oric mcjnrh zkc; cocpi:jr.,:~. : . i ~ r  c,p,r c::-,nri.!, 
. , 

Cqf::.~;~;:,, . ' c?~'T;: , ,  ZT: f;>ifr C* l "~ j ; .~Ci i i ! ' . ' ~  monihs o f  faliures !:: ,:.< ri.,=.,l~[~r.:, [h-;.,~ f : i l , t , - , ' ~ f  
. , 

8 ,; ,, . ..,i ? .,.- WZ". 4, ' . A 1 .- , , . ,  c,t . , ,  ...", ?*.. ,,q: . : , . . c : , : ~ ~  I:::,: pt?zz:f:,, ?&>xlef i [s z{ n<'i~r!> :I::!!: ; c , - : ,  , g  TJ$:<: ! 2  ktlt; 
, , 

>,.<? >..,,<,,.: ?>.., : b,s. 
, > .  . , ?.* <. 6"; a-: -.. . . :" . k .v v+< *.,, ., * - = ,yt 7 ,  - . .  c . , I .  I .  n - : . ! , . : I  j :  

. . 
.!: y,?:: <;:j!!.';6A ;$'$: :y:c:11;3 A><:  j < i ~ ~ l ~ i : L ~ ~ [  ~ ~ r : i 3 ~ , , 1 7 ,  :: i:is..i. fsi Y L , ; ~  

,- , ,  . , ;  '.;::":: I:r 7." - . L  ,... ::-.. :. .. . U - . . i " i i i  >:-.*."..' .- !..,-"I - .'. :; u , 1 ,.! , 3 -2 2 i : >, -,' . . .. ' - 7 , .  . ,.>. .% . ,  .. - , - . - 1  
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- '1 - - In summary, Qwesr payment levels uo not rt-:lilit: :o ihe ii~l:,rsi fekeis 
merrly isnc month of compliant performance. However, after derncxlstrated camrnim~br~ts 
to mearing {he n?easurement standards, then me penalty pa; i::rc! ! ~ V E ! J  :-.odd r.t c~~utraii) 
rerum to 1nlt131 levels. Qwest makes this s m ~ c  p r o p ~ ~ s c , l  hzrz i~ ~ i : ~ ,  Xr,;onz procc.:dnng 

, * +  
2 ,  CVorlliCom agrees wlth Owest's proposal tn i ;~ :  r p,t!?nenr :t lve~s 3~liu:iir,! 

~ ? o ~ v ~ r w ; l r d  one  month after compliance For one month 

I - .., .. I Ih'orlci~,::om r::ferc rc, concept "5t:ci;l ~dti~;!lt'i?:" 1R 
~ , t c q i l t l t i : . -  ,,.,,,,,, (]\$.t.j[‘s R(JC propos.31 ' + ~ , + 1 , 7 r i c i C ~ ~ ~ l  X:<!L;,.,::+ ;;$, ?.:p,:\. ;?;:::I. 

. . 

!'\'firllji::iarn r.nentions thar there is a drop ill the percentage I(:~::c~~sL' \I: Ehc ' ? ; i ~ ;  i c ~~>'il:t~~i. .. 

c:!i)n\h t1,:r.e. [:rider Qwest ' j  1'ic.r 11 proposal, <!~ves: :i C L I ; : ~  yt;:i.;t. i!:g :<-:i:f:- -;:..rz.jqr:; , .  

. . 
~ r : ~ ~ t , ~ o l  C L C ~  (7;10rl[h. t:~crl afic.r mon!f:j o i  ni~n-sompiiai:i bc!:.!; ; : ,L  ',!v.c>r! ,,.= ! I  , , V Y :  "-<;:.:; i,;,~., 
!S, i l ie5 , ., ,. ..i. i:h the paymenr table ~rself." 

13, F)iscussion and Staff Recornmendstion 

-, , 1 , . . ' - . .  ..: ; i n  S:aff 5 Proposed Findir1gj ~ ? i  F3c[ ;inti (.. , : i . l -  .,.:,:;:I, 6 . ~ :  ;,+. : : c  .:?:.i; =r,.:r.::s.: 

. v I : { ~  I)%e::'s proposlii on st:cky duration d \ ~  ~ ~ S C U S S C ~  !:;L- ;::c;::,?E (:[! :,jl:;;::l::nAj :s-c,,.;:: 
:;ii:l,,;;: -,  Sr~t:'f dlsagL,.l ivi!h  he CLECs th;it the pa!.rr-:.::i it*,.,.:.$, :;i?;:;i:ij f5e,,ti.;i~.< 

*1c' .<r.;: ,: ihc. siy.th month. Staff supponed Owest's paymzr;t t.,ii:i:r: j:, pp:~:*:;:.<;i i.j: :+ie ,< , .  
. . # ,  

,.i !?rr:i: ~r?ci~cltied rhar pcnairi~; for monrh j\:i and the;.ea~:.: ::ti :~..;..,:;,.::i: 

1 '; 7 
,. .. iC'ilridCon~ d ~ d  subm!: cornmenis on r r ~ : ~  

r9- i ;\'~..irl~.iC'um opposes the i i r n t r  or'sis rncnihs on 
.. .- ' ,s!,l!:'b - <..,. ., 
, , . , c i . ; ~ ~ m e ( 7 ; t i ~ ~ j o n  !he 15SU.:' i::'j~ic:k> dt:::l~ii?;: 

' - 2  :;\JF ;,J 3L)p?(:)!l !Is ! ; ) i i ! L i i  ;?:,,3!::-*$ -. . 

- t~:!;!":C:!t;~~jfl i!5 r ( : c ~ j ~ m e n ~ ~ ~ ~ t ) [ ; ,  ji-i; . : .  <t;i:[]t:b[:< 5: ::L.$ 

, ,, .; .;i .z i 
. .. 

: ~ o i e s  5 and ' ~iiust;;l!e i!~s ; . s i ~ i ~ [ i ~ l r ;  I-29. ::, - ... ~ . 

y>n i e r . i s  Stat'f recummt.nds thar the same s r ~ c k y  iili:~r;~.:i.: 

f i t  %i-.r i paliments, wozld apply to Tier i l  palmerrrj 

' . > ~ ~ : ~ ; ~ . ) t ~  : :, !,I!' (?.<* :>; ; F[Qpt.;,s.<d p.iL;3 - - . . . .  . . -. - .. .? # . - >  
., - . j i ,  ..: 

r . ,,., .), 1%. :.:; 2: :.i i t : , ,  !-!r? ? : l p  



236, Srctlcn f 3 . 1  states that the PAP will not ep 'r1to 21'fec~ un t~ l  after Qwest 
r ~ c e i - ~ r ?  ?zpros?,i of its 111 application with the FCC. Thc: I1-EC? oppose this provision 
kcid ~ ~ ~ t l f  the PAP io go :r,ro effect at the time the Comm~s?a:n I?prnves tt, regardless of 
the S ~ ~ I ~ D Z  a? O:kest's appi~csrion wtth the FCC. Qwest is no! c5:ill~rng to concede on th~s  
6 ssGe 

9;- ." - Ser't~nn 13.2 states that Qwesr wlIL not be Iiab1.t for. Tier I damages to a 
spc~r6c CtEC until the Commission approves an interconnection aget.,ient, s h l c h  
f r y  .*~~~,mc%t?tes :t:2 P.%P. between Qwesr and that CLEC The CL ECs senerally ix.-oose t!llz; 
re::r;::ctr;t.n: '1 F-i.;: 5~i;cy.c char thsv shou[d ix abie :o rlpt ~fi[(', i h ~  P:lP JS soon ;is [he 
, +  ,_ ,-+mn;ssirsr qprosr ls the PjcP The! do not \ban\ to go I~UOLJ;~ :  'i;c ~ T O U C S S  o i ' ~ ~ n ~ c n ~ i ~ i l %  
*i-<r:r zr,4er.,-nrrnect:i3r: q e e r n r m s .  

:38 Ssr:ron l j .3 tndtcares that P.AP pena!ties 1~111) nu t  bs p ~ i d  I ~ ~ ~ ~ ; ~ s I ~ ~ L ' R I c : ~ I ! : ;  

.csr:: ,:mr;,;e;f 2cs is ,li;ltr:tt m;?1e~re ex;cnts. The CLECs ~ n ~ i : , ~ i !  :, :!~~rnc'd thal ()u c ~ i ' s  

#.,, . fi; ..-, t i . i 1 '3  z '$ c i i ~ ~  i?:&je'ilfe ! t ] ~  5 2 s ~ ~  

9:- .. _ .i si;.<::ssn !.?.A ;;s~cs that the f x t  rhar Q\.x2st m ~ c e  ?~:.mi.nrs undcc- ii::: t3.A.P 
-cr.i. I *c + ~ 2 r . " j  b i  CtEC_s 95 eT. idrlnct 1~ o ~ h s r  proceedinsr c h . ~  (I2.cej! 1s ~ I ~ c z R I ! ~ ~ J : ~ ~ ; ~  

, -- *:his :5 c~mma:ri> rsrirrrd s the '^!iqu!d.itd d~~rndge"  proi  liton ?I(; 

i l  ,- - 
3 Lr; 2 ) p ~ ~ k ~ ~  2rOr ;S iOn  

+ , :;SL~~:T , *  2 : - SCZSSS fna; aciual damages ;Irorr; m ~ s s e d  perionnancct 

zw-e,is-;grs i w u i d  Se diFficu\t :a ascertain T h u s ,  rhe payxctlts n-.dt: under the P.%P ( thc 
1' -"i;,p:;6',zr.~~,;  ti,^^^^^^^ ut' a iesonabir rrp?rou lrnat1c.n for ~ i l ! ~ i : z ~ t i ~ ~ i  d~rna$es  Stlc~lor! 

t 7; q .- . I  , D;dt :~  :&a! pa;?-;lcr,tj ~ndt s t  rhc ?.AP are not intend<?! it:: be ,: p~.n;ll!~ Thcst. - "' :173 ., ̂i JYrn*' 
z e , ,,, .It; nc' fi>recit.ze ~nb son-c'i;nr~autu;tl l e g /  i ,r :e2u!a:i1rl ~ I J I ~ I I S  
f l + T . d , ~ - + u z  +, , , , q y $ s r  ,,, y,$4. ;I:' L ; ; I ! ~ & ~ Y  :,? f?LECs T5e CLEC,i opnos: :!:c 3r13: i . j i i i ~ l >  ,if :,ri<!;u:: 

. . .  . - .- , <- , ,- 
<,t'..:;:';r; . J ! %  : j ; t i  ( LEI,.. .< drf  5\3i 2D:;Ll:..L ' :.:<:.. 2 ~ . : ' ' ~ ~ ~ * ~ : ] ~ ~ ,  !: I [ :  

. - 
* i - % r . *  ,.,_ : * a . s  _ _ _  - 3 . !L.P _ :~+~..i I::\.- ;?t?er n:fcz. r2rdtr-j. i3r  her io[;[:.!;:.; ::;<!? .i.i ~ ; l [ : : ~ ; < . j : ~ . ~ ; < ~ : ; ~ : :  

., ;,A ,,<,.# -2 +**! '. *..=...- .,,>..<'.. ?",.-"2p,:" - .  - .. . . .. . - . . :,.. . e , A F  ,,: - $ > .  i , , i  .:: ,.,$- , % ,  .,>. ,, t i y b l , >  i3.f j;l=< cdr L ! ' ? ~ \ J U T > ~ , <  '>,.'.' ,-, ,r:-. 2,q~: 2 -!i +.< !yj ,J,FJ i i7 
L .  

" +- ..: 
b ,  ;,,.z.,(," :$ ;a,7;. ';; >;:,~ ;;., c":! ,;.= -%> LC,. ;:i2 p:jLp J-:.J;;i;->i<. ~-,f . .  n2,~sL ,:;., <, ..: ; : ~ , ,< , - -~ ;~  ,;:.; p,.4,<r' .. g C ? , ! .  , , .A 

-. -, - - . 
, -  :J t f+  > < : a ; ; L - r ~  I r ;+i5. ,,.- 

.,-'s..~. aC;* - ... .,< &*,,, :;lg <+ck(- j :i',d: {b,? i~;:~i.;.!?.: !,~:'cF,:',? .',nb:!i.2:<Ci(,i!, - - 
:;:t:.:,.%:,yr,E:.,s , r  : ' t i  :. ::,?i.;~ bp.2;ltf 

3 > t ~ r n f r ~ a r v  nfQwesr  and TI F T  . cr , . r  
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4 Qwest filed comments on thls !ssue on ApnI 5 .  ,',iir!i, 3rd rn FE ope:rh.e;.g 
i 7 ~ f " '  Qwest states chat the provis~on in Sect~on 13.1 that rhe P 4P  not bccanier eif&r:;.e 
UfiI i i  :firr Qv.#t.est recaves z7! approval from the FCC is r p p r ~ p r t 3 ~  Q w c ~ t  starts 
"th-A F r ?  has clearI) stared that :he purpose oTa performance ~ s s i , : r ~ i c  ~ i d i  is iJ prevcr;ri;: 
hathsltdinp once the RBOC obtalns approval ,*!5 The rairondf ilt.h:nti ,I FAhts lhzt ,t 

h4OC'j tncentlve to engage In market openlng behanor cs:si5 ?:ehr:. 3iif r-0: . 
approval 

- < 24-1 (2we.s~ states that the CLEC's oppasltlon to Secr;tin , , , tr: ~ I : I ~ ? x E ~ c ~ :  

The FCC orders for P:..nsas, Oklahoma. *rid Texas tnd~csic  ':I.!: :i;z "-' t x  a :i e i t"  + *  . 
siilni!srd rntrrconnectron agreements in those S ~ J ~ T S  

, \ ,  

4 (:h\ est states that Szct~an > 3 ~ l m p i ! ~  drsa:ir~\r. .;, ;zi,:n.c ? a , r : ; - * - : ~  .A,13 % ' -": 
irtml: pt.rt,r;nsnco Q~best clnims that [Ills :h C L ' ~ S ; S ~ C ~ ~  u i:t: - 3 i  :I:::-_-::~S ;~.,i,;t' !- :a:, :-1 

i n  !hi. bfasrichusetts order Ih 

- . y  . - 2 (>wesr stlres that  ~doptin: the PV zs~w~: t i . i : i i  ::I~: '  :-,'-. t -  - . c - . % . .,_ 
,nns~i~ution;ll due process nghrs. Therefore, 11 !s appr.sprr,tce r h i t C : ; k i l ~  i ; .; LC.: ?;,rl;:;*:i: 

 ill^ usc 1:,f pcrformsnce resuits or paynents under ti?:: pk!: i s  .LZ .i~!r";::r:cii~r : 
~lr~cr:mrnst!ar: ,,r ( ~ f  Qwesr's Ilabiiir) for c!~lms brnu~ht I... :i. :1. l' ' , : c  ? tr! ~jy.b,:%: 

. .. ,:L.lrrns tl.car i h ~ s  prnvl.jlon 15 based on lar~gu~se 5:)rn the '.?lrft . t.% ,: ?"I,!* .~;l!>t..i: $::I - .  - b  I' 

kt:^(,' icir T ~ Y ~ s .  Okl;ihoma. and Kansas 

1117. Qwest indicates t:la! Ssc:jor! 1: _i simp[:; st;it:,;..; *,- -" , 2 , x ~ L , c  s f  ? ,;.?;, - * +?-  .:+<::; r , .  + r - 2 1 t 4 - ~ ~ : * -  i w L  ..**-,. -:% . " , I -  .: 
- 7 !'.-!I" 2:s "I~qu~aarsd  damages." *'[Tjhe pa>menr amounis ..ir: :;;>i;:,:t:-;i,it::;~~~;: .z~;i::+aq<:1, 

.ir;d ihr: :n;<nr oi' (he pian 1s ha;,? Q w e g  F T : & ~  ;?;::,:7;?~!-.: ii:;'>,ii,l: %i<:.:,.jj :~~; ' i , - ' : '  .,:: 
3 ; i ~ :  incurred " " (  L jiquidated damages a r t  3 means S:; crt;h;<i: OL:t ;I,:~r?itS, :g, ic.;iri~~:,>:te :? ,,If 3 

brcacli. :;:I, \ h e  amounL of  damages that wili rcsu]: ~ht-.;s~,3;ii ::;:i,; ~~';i:!-,t !,:"s'.- ,.L ..... : ;*: .. <..., 4x.-.e;...*;L - , , , : , . , I .  .,,, .' 

(:J'~'+LJ~; c]:?!xs !h3[ 1ht-l CkECj f i b ! e ~ ' i i ~ ~ ,  [c S ~ t l i ~ f i  i:  5 < t , ; : i ~ > ~  ':>";:\ .'i.,,i?'" :;:.,:I;.,: :I,/, t;.;..: 

;!i!'+;!;?:;lg~ 3f t ! ; ~  P,U ' ' s  s e l f - ~ ~ e ~ ~ ; ~ n ~  - !i<uida!rd ijama;;*2 ;.,A :;- .:-;,. ,:.-:i ': -:;: ::;:,.: ::.; r ' . : := 
? *  ... , - J , Q\vesi bs]lsl.,es that "ihc ; y ~ y . , ~ l i i - - ~ * :  

, 
. .  L . t, .:. ,::. -. .., :; + 

L!bi,-- ,.b::b , .>..*,: , r,8F,G+hr- . ..,. '. . \  Ti, , j , ~  ., liquic!a[ed dk~r:~:\ge5 :i~::r:~:~rc?;~b!:: ' *  

- ,  2 '  iL'orIdCom :lied comments nr! :his ~.55ur' ;::I 
, 1 -7y ,J ( ,  ,. : , ,-, (>:I: , q \ j  z-q-~:! i t ' \ ~ n ~ l >  1jlt;j ~ i y  :lpes;s; b ~ e : ' , , j i s ~ \  
,, .<- 

, . l .Jr ,, i 0 n i h e  I :: 5 :  I 
-. 1 

i nr:: isi>jc?ct to Section I 3 .  i bec3i:se instiiur tng [he PAP 
rhr Conl!~!ssi!,n to rlvrtlcate rhe e!'fzct:- .;.r.-.s -!f i>c P,,;,? 
1 ; ~  St.c:ii?n \ 2 2 T\le;; betieve that f \.Ecs s+arjid t6c .,hi:. :.+: 

.--r 4 ~ ~ .  , 
.AX.. * " . ., . i f  :, 2 63.' 

'4 r*i,. + 2 *, 
< - .  Y O f  .. Sf-.A.J'immrdratcly uc:r. apprc-.nt izf l!.:i a : . ,  r:.r _ ... !', :,., :+it i':',....,-y-:i:,:sl,.!fi a ,  . 



250 f~Y~ridCont';S-Tsi belleve rhat the force rnajeure language In Sect~on 15.3 
:r too vagiie They indica~e that there cunentiy - is ianguagz in [he SLAT that defines 
hrze rnqeurc cirnw (SGAT Sectior: 5.7). L his ex.isting SG.4T l a n y a s e  cbouid be used 
!sr the. P M  s isclI,. 

- 
15: 3,Yor!8ComZ-Tei dso take ~ s s u e  with Section 1 Z -1 of the P'Q. They state 

:kat 12,+est 2 cor~duct ttnderlyng ~ t s  performance. ~ n c i u d ~ n s  rrs pcrfonnancs results, is 
Jgscorembie anti may be admrsstb\e as evidence. Qwest I; Frcz to contest the e i~~dence .  
but r t  cmloi i; kern being introduced, C\l'or[dCcrn m d  2-Tri ~ I s o  s m e  [hut Section 
s * ,:.2 :s ~ 3 r ~ r e  ana needs krthi: - cfarificat~on. 

-7 .& - . * A  - - ,t. ;. riiff 2nd Z-Tel o ~ j s c t  to Sect~ons 1 3 Q ~ r d  i I ' hecause they do n o t  
*c;:e<$: ;pi: ,~.g; i;c:in t ~ ~ ~ i d  a i t i f ~ ~ '  for ri t)~bie recoLtry. The: .!I>.:) 5i3:t  I!IJ.~ the;; \ k o ~ l i ~ t  

QQi L:m:$ie ~ccnvg;). Tkat is, any P.AP penalty paymefirs (J\bzst makes woultl be 
::err& .~ic sf an? other damages the CLESs could porcnc~aliy rcicla+c They polni oui [hat 
;es:r;~t:gjas .:n Caubir: I Z C Q V ~ " ~  sSh~~[b i)nj:i appi); io doubie r r c o i  3r1l) k ~ r  the same acts. 
j)-q=.zas;-5 r ~ ~ i ~ f i f i n  tgrrr,j: Ja&{r recover:, far "anaiogous" I.&. iiti\fsdlc pfrfi,lrTrIanc? 1.5 ioi? 

-< *L+g4< 

* t c  
. Q t t r s t  filed a repi? bnef on rhis ~ s s u z  Qtiesr does not change its pilsir:on 

tc:,+::ra~j. ,7 :g2, qpc;:lng Sn(-~f c ~ X ~ C ~ S  t h ~ t  Ser l~or ,  i: 2 .:CXS r,oi iinr~r '' 
a,+* i ,., i qikr:.,"n.x- i. I , , ,,,, . ,, 

* *,.... c.. i + s ~ i ! 5  iztt> C \ : ~ < F , C ~  (9 i ~ ~ ~ k i ~ r  > r  - -:L:z;, . f .ipprcpr:,i[: ' '  

, . .A c, 4 - .  . - . , 
*.. , ,,. ;~e~ i ; : f ' - ' . ~ -  . ,*&.... .: , L .  :tieC 2 :y;tr i)~, [ b \ j  .'. :',:(- i,',;?: :.:d;:?$[> !;;d[ [!.:~: 

. , ,* 

< , '  ,?;.,.: -3.. > , ;~);-- ,.;i;..-:z;:!; 2 ' - . , * + - w p , 3 : - 3 "  < S t ' " ,  . - 2  <>;"(cfij; ;: :r:< (-,,:r:~;:55;.. 'r, .: , -  '. . : , .  ; :  ::I:' 
, .. . *,. -. ,-. 1 . :  6 :  
,_ ,. . . ,i 
, , , , : , & I : 2 . 5  . i . . . , ,, :: -,;:,:> :-!;;,,;t, ,;.; ;;"!',! : f ; ; ... . ' 
;l.l,.-;:,: ::,J, z7-S,i:lij : n ~ ; ? ~ ~ r t :  for ttlrez consecutlvc munch:, P :  ! ~ 1 :  :o !he iJ;iP beln: I!: 

3 ~ . ,. . - 
. L * ? . , - , > <  ., 1 : ...*.,: -.. ,,.*!'* ."a ;: q-;,;.;::;; c ~ ; i t  ~ ~ ~ p j ; ~ ; . ~  a ~ z t f i  [ p . ~  I:IL)~L\~, \?:,a! .;!,: i' 1.;' 1 3  ,:<:<c(!! c:, :i,j\!!; 

- a , ' , . . v  ,. :bnZiiif bc a j  !f (J.+,esr r x : ~ s ~ J  1: :.,:bi..: :y>iji:i?.:> ;:? .i TO'.L .I.\\-:- 
i : $ :,\, L ; + :- &: ;,; ;.7: , , x :. w - 
:rc?D?pr;af.; ssl:rl@:! penai:it~ shouid then ~ppi! .  

. , < l  

--..? ., ~;:.;dI:_'~m igb;,;atcs (ha! CLECs should nor hi. :.n:ir!zd to double ceco\..;,r:/ 
i,. j * A < ,  .:.*cs+ 

' 7  
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. . 
' i .9  + - tiid address t h ~ s  ~ s s u e  i ,  i i l~ng  on the ROC coliabor3t:ve LZ  XI:^ 

fiiktly, i?'r4.cs[ proposes a definltlon of  force majeure ( 'u '-e inserred in to Sz~riorl ;;.3) 
:cat: is airnl!d;, but net identical to the defin~rion Worlll(r'orn advocated in its opening 
ex. . 1: f 

. h 

,,,I! '&orldC'um docs 3duress this Issue In Irs fi!:ng 121: cl)'+t;sa'j Ii(3ic nr~p>Zs;kj 
'1'1.3:3,:1:l~m ',I J[CS ?h3[ S e c t l ~ n  1 j 3 should Include either :he ianguage in inc Su.4 ;' 

< - .  : , : this imguagc should be cross-referenced T'ne ldngu~ge clr. t::rzt. 
1,:ai~~:re :;I Seciian I :, 3 should be llmlted to only benckmdrh b i ~ n d ~ d s  arid < h ~ : t , ; ~  ::cr 
. ipz~! ;  i.7 gtrit,! measures, Wor/d(;om srates that the force rnqeilre iaiigcag: i R  :h- 

3 7  I-*~-;. , ; ;~,;  Cf79/ P,AP report 13 more appropnate. I t  is not .i sener.il 2s :he I2n~+! , l r .~  - .  

,F ',-: ,i :*r,-~tLfctj  :n  !his proc:edlns I$'orldCom would ilhe 1 i - i ~  ! c ~ ! ! ~ \ L : I ? ~  ,3n-i:tc.t .. .. Jt!3Cti 

, , It.  

,. , , ' -  
;; \%xri+CS: jesl:es 2 ivaiirrr o f  ~ i s  o b l i ~ a r ~ o n  to pay 3;;) ;xn;i:ttrs 1; 51;;s; 5 : ~  

,:/r ii:i.i:catian u.lttl [he Commission. ,h\' M'al?ri :.q:;i'S; ZUL: : .  !:'. +! 
. , 

>~-;y>,-;r:~je;:k~c:: ::I. ~dcnc?,  es\db\jsn [/\t CITC:!R.:~;JI!~:C:< :j-,>i ,;;:$,:;:': ;?.tr . , 

t . t~ l i . c t : ,  statill,: arty and all relevant documentat~on io szppijr. rhe :t.,:l;zst. 
i.,'5..i_r:", :in(! .,[her interested panies would ha\,. 2 tk!l C ) ~ > > I L ~ Z Y : ~ ? ~ ~ ~  t i? 

! - ~ ~ ~ p ~ , ~ . ~ .  t,,,; i i,:, J D ; ~  ~ . ~ : l l \ e r  I - ~ ~ U ~ S I  pn01 to [he ~ ~ > [ 7 ~ ~ ~ ! - ; $ , ! i ~ \ [ ~  i-~?:r:s (-jt.t.::iLi 
. > .  . 

,.!:::.ii; .x rcqc,rtcl 10 pay any disputed mour-rl; I: 2 i . i ~ ~ ~  [hc : : : :DT. :~~~~ 

3;:-?i:ii:n; or' money ~ n t o  3n ~nterest-bearing m r o w  t i < ; : ~ u n I  G::L:~ l:?c ;l:L::cr 
1 5  ;t-*ioii:ed. !n ; ~ i j ( i i t i i ) l l ,  itlly such waiver sl~i~uii- '; i>~: i : .  xppi;. io ;I :i;?iTi)\.\ 

"1 r,:;;oli P o:'trme \\,+en rncs actli.tt:i occurred, nor rnl;r::$.: ~: ' ;pr  t h ~  :~i't:\ it'.. <ir  

j ; , ~ ,  <:-;,jcct, *, 

'+> ' 
, , 

, - J <  i .~ '~~rl i iCom opposes the Section !h.O c : ~ ; ~ r , < e ~  - prc.!;:ijsc~: ?.L,  , i - i - \ , . * . -  . .. . - t t  
: \ '  ... i < , .  .. ..;, ; , . : i , " ~ > ~ ~ :  ;;i'jcs i>i:ri suppon Q;V.-.~[ sb,~g.rcs L( h l i i l  lncj:<,j;: ' t : j ;  !:I,:. 2:';: ::\.:.. ?,.: .it":C .<; 
::,;*, i: , +.*; 9 ;  ,-s, , i . .,.- , - . . , I ,  say, czn F,AP c h a n y s  

t , .  Discussion -nd Staff  Recommendation 

, - 
. # ,  .; . . , , 

.,. ., 5 : ~ : :  ;::>.:iy:?:>j - < , i i p :  Q v , , t , ? 5 ; ' +  : \ l > . ~ ! ! ; , > ~  ,,,i: c.: , .I,;-, i-: 2 ~;2f~.~:.y[Ji;:~:;!< ;!-,:; 
..? ! ,: :. . . 
1 +.i;lf ,  l.:, : ~ ~ ~ ~ ; ~ ~ z  [ v j  <J;>! :ri[0 L~I.! p:l..? 2s j1:)~,?17 2s ! [  <:!'<<! dz;<!?rL!~;<;:i :i> ,I - 
. ,  ; ; ;;'.; 

.,,,,,...,...J ir:!~::r,~. inrcrcortnzciion aTeernent should n o i  ht. :-.::i=ss;lr;,. f i ~ c  ..i:tti:,::;i t>S'i 
f a . w ,  ., :. * :.,+I:: k 3  ., ,* . i ~ ! c i l ~ e n : r <  that obrxning an amendment to a n  Ir?tercci1fit.crion Ltgrcer;?e;lt c,i - bt. 

,I ; ! : ~ g ~ i . i , ; ~  $.~nti -I!ifEc.~lr proczss (see AZ l\VOs I i 3!). I ! > 2 .  Z I : ~  i ill!. 

. . .  ' .  - 
r hi;?! : it~pporlcd (^I\.{ csr'j ~ n s  Iu j lon  0;' SCC:: .:: . 2 . ~ t , ! i  L:: ;:,8ii;!::,~:: i,l::~;:~~.~-- --- ... - 

'...Y >..c;,rs,{ ._ ., . ....j.; !LT !he iansuase in rhe SGAT Tor rnecljur.2.; ..; : tn  .i .~er:i.h;?,~irL; srzn63;t.i 
i4 ~ : ,.I. .., ; - '  .... :, 7 , , - ,  . '  " ,),el; I ),,t.c<; ; - < v t  ; * I  -7 :.is?:, J g i ~ ~ ~ ~ ~ i ~ r f : r n ~ r : !  : i  I!\; pL~;:::. . , . : . ;  :.L.->. * & ,  ,.. , ~ ~ 1 . : : .  
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'se fargivt,, Car these Tier I or Tier 11 misses- Sraff bel~eved ihar the Pd4P should clarify 
r.,.tt resumpuon of irir ;.V wxll occur in the month lollow~ng ;I rbrcc rnajeure event. 

-. - -bz. Staffsupporrcd Qwest's positlon on adrnissron of liability stated in Sectltrn 
It .i fhrs is ihe s m s  1ar;guage as 1s in the Texas PAP. 

Ztzcj Srsff supported Qxs~esr'; posirlon on I~qutdareb ;Lln?jses stated in ScXi~i jn 
k - .  - 
C J  2 This :s rh- same !anu,uage as is In the Texas P.Q 

1 - 
-0  . Siaff' supported the CLEC posltlon 011 pabmrnl cr.riilernents Sated 111 

k c t i o n  l a  6 ,% sin:ilar section to 13 6 d ~ s s  not exlsr In che T-.\;X P.Q S t ~ f f o p p o ~ e d  
?,he *n,c!urron u f  Section 13.5 in the T A U .  St~ff t tas  especiall:+/ .ii.lir.s: tkc: ~i?cl:lsit>n ~,lt':hc 
: 3EvJc: 7 2  5:~e~i't' 10 "same or snajilgous'' performance 

2 S~affzuppcrrd [he CLEC pos~r~or, rhac the Sei!;lan : 1 ' idi?;tldSe refcmng 
'1 - 

"z: - "  !~:;i\c+gp:is - ! ~ c r f i ~ r ~ d n ~ c "  IS 100 broad. Currently, @test' Set::\ I!> : J rrncls' 

"Chest $ha\\ nor be liable for both Tier 11 pa.ments 2nd sscssrnenrs 
5znc:rons made for rhr szme or ari~~iogoiis p e r f o r n ~ ~ l t ! c ~ ~ ~  pursuant I,(: any 
i.'c;t~m;.isio~ order S C V I C ~  q~;111!~ p d i e ~  '' j I I L ~ I C S  c l i  !:12 i 

- . -  
'rh:: ; ~ m e  s(;.c:fon ;FS p r s e ~ . t r c i  In the [*LC Jppru+< t ~ i  : 1.'. if.-[!' t1.1r I\!3C*' 
pa&. 

*_I . I - 
>i; 3°F ~ h j j ]  ;?clt be lzsbIe for bcrh T:cr I1 . ' ; ~ s s z s s ~ ~ I ~ I s ' '  3rd dn!. other 

. - .  - - *  lb , , v . .> - t  :: L>#. jho~;id C ! > > ~ . < C  ip,< ~ f i k e n ~ :  3 ;  .:I>: t:G;,i~r.i::j!: :I:  - - .  
; ; > , f j  ,. :.- . , J  ..., -.>., i: % .- .;A) ' ci-.lnge~ i C  C:iiSi!llg pr;iCm;.lnCi. r??6352:-rt:7,:_'::'_ G ;j7hi3 ?>.'I . .. ,, I,.,:t: :- . ' I  .* ,.!.:! 

. , 
ht. ~ Y ~ U I Z ~ I  q:~.*rncnt of the parties. This wx the onsinai 5:;::cnce arid ' A . ~ s  i : \ \a~i<ild $1. 
...' 
Qwest ifi ;:s 1a:est submisslor; o f  YAP. f he Commissi.;~ ii:!j~ic! &isl; be ki!~. $2  r::,:i.;.: 

< $ ~ ; i ~ ~ c l ; j  .,2 :3.; t ~ : [ h o ~ l t  (:?\\:~j[ sppr0l;ai 



1 ~ :  t \ ~ f l ~ ~ i n i : ~ '  " Qwest also irrdlcates that tf Staff is proposing ro elimlnatz Secttor! 13.7 
sax--.2 --bn~:ld ,rppose i t  

3 - *-. Qwesr states that Staffs  pos~tion on this c ~ ~ e  ~ $ 2 ;  one of h e  ,more 
:r : t * ~ i ; s l ~ ~  grdrt; , > f  Stafrs  in~tial  repon. Qwest states that changes rnadt: to [he PAP should 

.'-I +CFS ?I:AIC ;+I~!IOUI fzwest consent. Staffs recommend~iro;i on dlspuned tssutt i n  
. e , p + i : r b x , .  , ,,., .+\ _ ~ + ? I . P -  ,,,, .> pas~t lon on P.4P chat:zes in lssue 14 !:: scce ! I ? .  Staff j t t l t ~ d  t ? i ~ ;  

*F, ,  .l,.i~31 -sn;ei.lL ot' the parties wrts required for PAP chanses (,7u?sr stares chiit federal 
2 i 4  i~t1- I I L ~ ~  q p u n  ihe Staffs  recommendation that changes :o !he 7 . V  c u  be xiade 
$%I -;: ",s;~:s:'s :onsent. Qwest proposes an approach to this I ~ ~ L C  i r  b;~ch i., developti! 

- +  ad s p + t  j q  'i:,!i:: p r ~ c e t d i n ~ .  This approach 1s ourlined ~n the 5:l!o\iln? ian~uasr:  ~:h!c$, 
* ,  t . 3 , :  -., --i : , { , i t :  . ?  in :;ectton 16 O of  [he P . U  

. ,., . i "., ... r,,,s & S t . ,  sn=lii + nor be rnacic ~ i r h o u r  ( ; J W ~ S I ' S  ~srec!-i'-c::i. .i':i,;'il'p! !ji;l[ 

:.iri,;-:~.:k.as 3s !o \vhether new performance rne*fiuremenr., ~i:ouid be added 
.;-. :" :....r: nc rt=solvei.i b:; one arbitration proceedin2 cori~ia<:<~i  pi:rs::;ini to 

. . .  
5c:::ii?r: i i :S 121' :he SGi'iT, which sni-111 btnij CLEt:: ..i::t I;J\.L. 2s; ~:;(.i 2;; 

8 .  l'iar2iics i:? !he srbttrar!on and determinrl whai new mrds:.:;-cs. :I dnl. .i:iOt.i!il 

17s : : : i iu i i~cl  in Exhibit K t i>  rhe Si;.\T . " 

- - 
''?; ',:kesi prtjpases require SI-ECs to (11; :~:r .ipFr..i:L!i .!' P.'.,? ,ir::2:ltiz:-;i - ., 

*,.,7,**.,,,.- .,.,f,. ' , , ,  - -, ,*-ri;z zccc ,,'i:li.s . I .  t i  i t  I t t i  t i  1 1  ? The::'; .::r..-.r-7-. .' 
? : I  ; r . i ~  ,-.a ' .~. l : j :  illc i.::i3rnmissi~n (md do not need to be approved:, :n  i?riicl- fix- CLECs IQ ~ ~ p t  

@ i t  t .  P i ?  Qucit aiio recornmends ihai i t  bcqin s u p p \ : i ;  pr r f i . ra :~ce  t!:111 i!:~ :LC 
i ,  5 . , ~ ~ : : ! ~ i ~ ~ ~ j i . ; ~ ;  12r i j t  FCC bas ~ssucd  $ 2 7  1 spproval,  her rh.::~ jrar.:gz i)r: Lfjrei: :Or) 1 
:,,?::LC :i-;::> .>;dl(: :?JS g3$,sek!, 

)/ -+ I 

, !3L'!:>r!ijC,orn did submtt conlmegrj l jn  r,!~is ~ss;ir-. I;- r:;.i>,,njC :!J ss;,L;'fi .. : 4 . * 1 -  ... - :  I; 

, L ~ , ' , .  , f. '+\ Ot!ii(,'<?~l requests that Staff require (]west to besir; - f . ,~p i : .~nz  gilr:mt>ri::~~:,:-L- !,i:ilt.i 
.-. . >  

3 .'+ + 9-, .. (:';.,, 5 3. - . " 8 ,., I <  ; c s L1'~rliiC0m ~ L ~ [ C S  that I!.;: .'. lLi;!;-;tdie !;!~J,A,;) ..Ll..:~ -..., y - ?  

1 , -  
. . 

., , A l l  " . '!-'.,, . . -  Ol' ,\.!> 5!li:tLijLi :/i<rc(2rc rtqi!lrc ~ ~ ) ~ . \ c j ~  pr:,.. ;,;; .-, . , t . f b + , L ,  
- .  

, , , < , :  , 7.';?t:,rt:i ,.:z a ;  ;.'.I . . 1 3 >. 

) .: ;? ; , ' ' 

r , ,  , ! r ,  , \ ,  1 ,  ' I . .  ; - .\. .-.. . , 6 .  

, %  . l~l<'!,  :::< r!:.'.;:!;',:: 
c : .  t , , fL i . t l~s5~~>\: t : :  ... yc,,a ~ ~ k d  ! ~ J I  ( J t ~ e s ~  pro\ n ~ o r i ~ h ~ :  prrttjmi~t;,:: ::;>.:;:.+ ,.i:;;-:;;: r:!; ; 

, . 
, ' j '  p :  , 1 , 'Tiil2 .-. - $ .  .: . : : - .  -...-, tc-.... . . .  .. !:!r! :j::: 

. . .  , . =  
, ... .. . .,<,,. ,.:"& . , !  !,'.i ::-:1' ! L C  d 5 p i -  1 :  . . .  $ . "  . . ' I  ,.i.; J .:-, :. ". . '  .:- - .  .? . *. , .. 

-, >c. - t 

i .. . *. 1 , . - . %  ...;,i,;.lli:6::i~,:':1 T:ii':j: [hdt [2\\'cs[ ;ldd [he l ~ . ) l , < . ) l . ~ i n ~  . - . - '  ": '  
, ' .#.,, . . .  +., . . :;io~!;F,, !hc. P.-jP \\irhln~it Owest ;lpprnl.:i! " 

= ..- - - '\\ i!k r C $ i l C C l  !O ~ ~ ~ ~ l ~ ~ l l  13 , -% SLLI'!' r c j C C i j  c)'tt. c : > :  : : i~"-\  : > : s : ~ ~ ~ . . : . ; ~ , . : ~ ~  <.,<.- 1 ;.i.:a: 
/ I . _  

3 .  - ., 
: . : V*,,," .*.,. : 1 ,  tinde:i:flil$ activiry or omission") and conLint.:rs !I? ;.:ccjrn.-,.rnd ,>&:~y 

- .  . 
?~:f?>:in~~i~i!cc " Alsu, Staff clarifies its position by stating tii;?: Si ' i:i(3~1 . -1 . S ~ I C I L ~ ~ < ~  [I:?: ? ,: 
F . . i ' l l , ~ j ' )  ! P  P* ...I..,. ,.. . ,v t i~  iht. P . I P .  The removal o f  Srction 13 7 \\a5 net:: t:!..:;:c:n;~i;!,::.t! ??;; S::!5. 



the PAP ar the end of the first paragraph of Sectlon 16.0: "The Cornrn~ss~on car1 rnouify 
rhe P.4P wtrhout Qwest approval. Fr-- - 'rr. the Comrntssto~l will firsf seek mutual 
canscnr s f  the parties. In the event r h a ~  mutual consent 1s not posstble, the Comrntssior? 
t ~ i t i  snake the final recommencatlon on P.AP changes." Thzse senterms ihouid r iplace 
-he iast sentence in ins firsc paragr~ph of Sec~ion 16.0 whtch reads: ",Any changes ro 
~"?i!%:ns performance msurcmenrs  in thls P.aP shall not bc made ulthuut Qucsi's 
i?nnsr=nl"-' 

- 

27' Staff disagrees w ~ t h  Qwesr's recornmends~~vn thai an amended 
icterconnecr~on agreement be filed pnor to a CLEC oprlng into rhc ?.k3 Suff  conr~nues 
~u support trs pnor recommendat~on on this issue. Qwest tnd!c.xctci ~n its comrntinrs oti 
Siaif s :nlrnl repon ihai t r  ~-\ould be ~vvllllng :0 beg~n rnking ?-!-n?<rltj :fi J CLEC uilc'~: 
dn arncndeii intzrconnecrlon dgtlrmsnt IS tiled v+i!h the Comi?;.> :*vr;. ilp?!tse~i r , )  ic'i?rr! -. < -. 
rhe C .?riin,:;sror! approves i;. T h ~ s  proposal !r. no wa? a d d r r s ~ ; :  ! . i : : ' s  :t-lPitfr:I . 7 i L i i :  

csncrm ts that the process o i  negoclaung rhe ~nzndrnent pnor i i  bc~ng  iiicd u ~ l h  tllr - . .. 
C , I X E ~ : S S I ~ ~ ~ ,  mav be lengthy and burilsnslsme i 5 r  rht: CLE!~' ,  h u i i  icnulii support 

. - 
,c:;:,d:;r,t - ini: ?.AP in tnrsrconnccrior, a ~ e s z i s r ; s  1'; t,t..izst -\,. i $>-- .\ ,I, ,:ig :,, ~i.r,i~. r , .  

k e  k i l o t ~ i n ~  

-. - ,  

- - :.,i[ :-r]; .i::< -1;i (* [  ;-(- '  ! i ~),,L?S; zx-ts; [lie 5:zfid~r2 et:y [ht ,in~r.:;~:, :.,' 
: 3 ~  US:: !ha[ I R ~ ~ I C Z I ~ S  t h ~ t  t5.e 5LES is i'!igi -.r. . r : .  ?L~#TIIL^::[S : I I I ~ ~ C L .  t i ~ c :  

.?~~,:orttt ?.Q The iansuage rnt lsr be Eltd i c : r n  LiiL ' rd~ . r :~ i ; j i :>g  -I[ like ~;x:;c 
Qwesr's rnod~fied PAP plan 1s fi!ed. The :m.;LL$;. $ \ I / !  3e i u b j c c ~  :[I 
Cornmis:ion appr07:ai atisr p x ~ l c s  i a t e  2i-i oppcr,~:~:,:~. :k: i,!mr.t.Gr iJri I: 

. . , - . , 
::-:;I >isg> ,jj5':~::::>, ::;.i: , :-.i. ;,;:::.-, 5,:rr . .  ,:*.: - ;-.,. ---,. ... - ; % '  k . - .. . .L-::.,; ,;: . :-* - 
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V - * ! . : . . T : - - ~ ? ~ . !  . ,  .,.-* .* 'h31 . . %  ( C ) ~ s ; t c i  j u ~ p i y  ~ o z [ ? \ : .  pcrfi:;~;:3nis ,jai,l ;.!:. :jlC 3~:?:?$ r ) ~ - , ~ > :  yi, i  $..'+,? 

. . 
. - ~ ~ ~ ~ ~ , ; , ~ * ;  , , ::; <:,bk2, ~ 5 ;  ~ ~ ~ ~ ; ~ ~ ~ ;  ~ g p p ! ; ? ~  y;>~;>j;.. r - ~ ~ : , . > ~ L ~ p L ! : ~  L ; ~ ; ~  :, ,. :;';: i:. >P: ry.,. j L , . . - l ( +  ..;ts.t? ..., %, . _  f .L.L < -, ., 

. - = ~ * .  ,?..-*t i,T. 
. ' :- , ". - 

' iapL2 , > u k  i L t , ~ ~ ~ ~ 2 n ~ : ~  ija!> reszi[: ;i>; ~ ! i  ?:1:15 ~ d p p : : ~ ~  ;!: :.:: ', ,.~~.:;:~,~;~.-,:; ::;c ! ,.-. ;!, , 
. .-. , .- -- 

$csnfi:~:g iv!lh dalz <ram $lar:h 2013 I .  Tnij &[a shou!d j? , 5 ~ > 3 1 1 3 j  :I> i ~zc,- j ~ ; v : : ~ c i ~  5i.j - 
;+3' '" ., appr~:.ai of itre P.ii) by rt.,.;. Commljsion. \ > I . I > < ~ ~ ,  ;F.LJ:L~,~ . , 2 ~ : ~  t::, 

accqrdancc with its r q a n ; n s  reql!ir2mcnt5 3 ;~ncnt];; i - r ? ; :  i:: s2:;i~n ;", I F  , ?:?.* . ? .A . i_ rz 
. < '  , . - < .  

il!$y\c,.s;'s l n ! t i z i  pepkmmce d;l[;2  DOE ln~\2tic' ~JTP[-:-- c . . . . ' . _ .. . . _ i !,,~,lr :.i-i ... + ...- :.:' - -  .-P. ... '..i.L,, % * * t i  1+-, . ,~ ,:.i. 

t - 
;kpniC:5 . k *A ;+I jil a.s.. . dilable arid a \ \  manrhs bsrsveen that rcr6:k ~ i - . ~ . :  'ii;irca ':!i>l. iy;;,:i3dd::-,- 

. . 
t . .  

* l .,.,.-. , ..-. ' .  J:~;J r~~<-~~~~~, !:: : ~ ~ . l ~ . ~  ;kc,< ~ A ~ < L . L :  , . : . ... % .. > * & ~ t ' . - : !  - *  , , . . . ,?, .; .> ,, ,: ~ . *. ?.% :, . 3 , \ i - > , : . r  
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nos* In i%>rder to budget for penalty payments and to identif) p e r ~ b m ~ a n c e  arcsl that need 
t i .  hc .roved, i t  would be advantageous to Qwest to make S t a f f s  proposed historical 
,:,tirwl;l;irzns Thus.  Staff does  not belleve rhst  our  ~roposrl i  IS burdensome on Qwest. 
:"litso, Stall" 'felteves that the historical dara will greatiy enh.lnc? the etlf;ctiveness of' the 
3ir-mnnt11 review. Hnvlng the additional ddts that S ~ a f f s  prepuaal would atT~rd would 
2:;e fit. p:iniclpnnts in tk six-month revlrw mach more d a r ~  i,) T . ~ ~ , . L  ..s.I[~: .Add:ut>r~ai 
-:ai3 %%..*"I ~ i l u s .  for more informed dec ls~on m a k ~ n g  ar the s!s-mnrtrh ripvletv 

D1SPI:TED ISSUE NO. IS: D<ta Timeliness (P .4P - 15) 
".d..m 

, 'The P . j P  ~ e n a l t l c s  are calcul.+-I based o n  \!.~r.i f1)wt.s~ io'tle~t; .ii?cj 
7 "  . ' 

i:.,!. -4: : .qulrir l r l [ e f i~ I s  .~pe r f r ) rmanc~  repons" Jrc rr?~tlc i r .  :u!n?ie to Lhc (.:!-LC s -.. 
i-l\.i::q;; :"lac;? CL-E(y -eceiies rcpanj t h ~ t  i i e ta~i  (D\\ssr's P ! : ~ * ~ ~ ~ ! , ~ ~ c c  ieiat:it. :i> E:~!; 

'. .L~c: ,i r q 3 ~ ) ~  det,lliing Qicesi's perii~rinance hr the i'l k(1 <ijn7m:ln!t:. a., ,: t \ t x + ~ i c  - - I:"! k t ' ,  ,!,.I nor receive rcpons oi @west's ps r t 'o rm~nce  for ~ j r ! : ~ , . ;   I EL;, FCT!?~;:;I,S;C~' 

**,**-,. ., -,. . , *;%r ;?<!I.. ~ ~ l t l ; l l  C \ - rC j 3re consldrred ro be h i ~ h l y  i.;)~~ilc!t~:t:..il I 

. ' 
T G ~ ~  , . Pertorrnance reports need to be creared or, a !!;;?el> ~ I ~ L S I S  I!? I:.:L~:T t ~ r  ;i:ti~; 

P - t P  ;:er?3]t;cs to be paid our on 3 timely hcls~s. .-llso, pert;:!n;;mi.: Y p r l f t S  ::cii,! El? $t: 
.-. - . . . , ,. .. ,-. 

:,,;;:i:,, ;t-~t.! :$; i !~c  (.[..EL. 5 ~ ~ 1 1  ;I [lj~iel;. \ l J ~ ! j  i n  order ;!>< , c.( ~~1 :t,:,2c,::~~: ,.~:i!: ,~ , I I* .  

3 $..,, ..,. , . ,L.c~i,~;:i;t:ir)n 15sus:i rn 2 tlrnely Fishlon. 

3. S u r n n a a ~  of  Qwest and CLEC Posirisns 

,- , ..- 
'51 !rJu.es[ does mention this issue in ;is t l i ; i . , ?  - I.::: )%.;-I.:: 5. -.'!:;": ()LLCS[ ;i:ktp< 

::i i:i .;:pt:l;:ic brief t h ~ i  i t  believes that late reporting o!' n:ur,:::it IJ 'I ,~E~.:: rc.si:,iis. :t t ; l  ;I,;: 
"., -- .. ,-. .. ' ,  +:.a;.:si: ;,,, i i ,(- . . :  f j~rm. t Q \ \ r 2 j [ ,  h~ \ve$ , e r .  h s  ~ 1 3  P.'-.' "i d .. '. ' . - 8  "?-‘ .,.. b i . . b *  . , . t . , L : . L  - ' i r  'yLc',.'::';,i, f , , , i r  

# - 
2s:h i;!i.si:it:s!: aa! 10: which 3 rCpar! \ j  pas[ J ~ T I S C  pi'r;i:!i.j 

11'7 , r . . .  - .  5 . -. - . -  I.? i?r\dCt.ln sn;cg!!~nj  \his ijs\.le in i r j  r!i!:-.; z.i l-  -:.*.!-.' . .  , .  - . .* ' i i ( 1 I  ~..i..t;: \ i t ,  t;jtt: 

., ',!I .\ : ' !. . . 
. J : : > ~ s  it:;i: (:I:\~s: he  \ i i b \ r  !;2r ;! j511(jl)  o;13.nleni ::; !;it. si:::?: . .  : * - .  

, . ~. , ; . . ,  :,.i:.,,;i ,,:s!-, .{.I?\ 
, : -::L,: . - . % . +  , , J , , ,  . , ,-.-% .! , t + l l o A  d . 1 ~ ~ 7  ,+' , v : % q r - -  ~~J,.~-,r\kj i~.,~p? ;i:,-. ;:.I ,\, . ,  : - * - . ? T  -..,m,t,s:.?.., . s % v . 2  <, 

' . 
. -  . " . , ,  , a .  ' ::~:<,::: ! .  

, * . .. .'. 
!. 1 !:.I. , I ~ Q  lf:ci2mp\e:? (3r ;r,JccuraLe. (1)tvest L V ~ ( I \ ~  b ~ ,  : : , L ; ~ ~ ~ :  i : ;~ L\ 5L!.V!i;. ~ , ~ f F : - \ ~ : ' , :  :,,, 
, .. . .  . <tGiic *'.>: e:jc!? ,,,IJ., ?;12: l g l [ i ; ~ /  cjl;c dL1!:, !n th: <!,:::.:* .,.~ < -  ' : 

. , . .  .i .. . .k l ,  ,:;L:;;:!:! :<..',:~.~?~., :!::.,' . 1 . , * *  
$.<:> ,,>. :-,*L;;-, rc;7f7r-; ;:r< \>;1sc2, ;\lcl: (I,)!.\ ?j[ \,I , , ; ~ , l , - ;  !l!: ; i.il..f : , '. n -5 , ' . : , ..,.~. . - 3 ., ,. f . ,:*i., :::,-;;:: : . \  

. .. -,.. , , 
,?i'i't~;t:11 !ItE(I's per day until this dala I S  a t a ~ i a b l c  I ~ ~ * ~ . i ~ ~ ; ~ ! ~ ~  'i\:lLlit.i t>r:i",v i?~: r<<;:t:r<i: 

. .. 
' , . . ,%. !...: - ~ . .  '>L.LJ ,r<:i?~,)!>jih;!- ft.:r 1 k . ~  !&:<I: 12: Cl.E(T JCC<C,:  ! . -  , .,,-.., . ,  * . i,.. ;r, ... ,- -. - ?  . * < .., j;.L c.,: 
>,..*+a: 7:;::; w,r-,i. :(j 3 

. , 
,.. .i.,, ,. .;. i P;?;,-J!c1?1j b'. !!if !::.I.: d 3 i c  [ i .  r<:]t>iT< .:;..: ,.,::: ,:' : <. ! -$$  .:5: : t . 'k*.  . .;,,:,,,.: c,,;:~,;;.:,,: 

pcr:;r!a:~:j, c:~.est v.fiuiJ sriil be 11;lble for. prnalrres Ju t .  to p , : ~ .  :. ;~<r:i:,ti;;,:;;c:i: t i  ::". :~:c::.:~:;.:,i 
r l !  thr: rcpoiys 



254. Qwest d ~ d  address thls issue In I& fil~ng on the FCCi'' csllaborativr. Q W ~ S I  
mentluns rhat previous PAP verslons ornltted a due dat+ q n  proi.tding C L F r  data tu 
CLECs. {?west w1I1 provide data by the last d3y o f  the n;, ' b  ..I. 91ch follows rne r n l ~ i ~ t h  

for w;t~sn data IS available. Qwest also asks for a grace p,*- -.' :f t?t.e business days, I f '  
Quest dars not comply. ihen ~t lrvould inaks a 5500 pdym.:ri: !> rht: Staie of i t r ~ ~ o n a  Lrr 
ruck buhincss ;A? missed fi3liowlns the f i ~  e d 3 ~  g r x e  pen: l 

235 WorldCom filed c o m e n r s  on Qwest's ROC prspos31. U'orldCilm does 
riot suppim Qwest's contention that ~ t s  ROC proposed changes resiri L .t. t h ~ s  l i ~ l p a s c  L S S U ~  
I* * srIdCarn resrates ,rs s tmce ,is O L I ~ ~ ! R Z ~  in 115 opening bnef' ',I. ~lriiiCorn alsil w e s  ri:,ir 
!)aei;t '~ ~ t a ~ : c  15 ~ + o t  ilons:st.=nt w ~ t h  the T c x a  P.4.P T!ie ;-:\A P.AP C ( : ~ I ~ J I [ I S  [!*I< 

. * 
*~:TPL% lng ". + 2:i:~:fif3eS On re?Ol?S 

* I i  nc r e p i f ~ s   re f ikd.  SS.i>?)O per c!;t;, ? ~ S L  <!L,< 

3Fh iYt3rlciCrirn also mentions [he Colorado F [ n ~ l  P-U' Repor?. 7'his reptin 
'i i,h:%2 ri :C--ifi~i~t[!Cr?[li ,sn rhat ( J ~ V C S L  pa;. inierrst Li i??. icc !!:c a ~ ! i c - > e d r  !rc:lstlr:: r,ltz: IF' 

7 
;- :r s~ . :$c"isc  p ; n e ~ t s  i his report ~ 1 3 0  :ttcornrnondsd . h ~ i  I:' repor!s drr In;iccurrl!t:, 

;;t=.* -,$."" .,. t 4" , f c ! t t r 7 .  2; the an.couni In quesrlon. , z 

h .  Discussion and Staff Recommendation 

-. . .a . ! ,  ! " 3  5:.,?*i- - ,  
.* ,,: i , ,  .,., . .; P r s ~ c ~ s t i  F ~ n i i ~ r i g ~  of F3ct and ConiI.!,it>ils ,J! La i r , ,  St , l l f  ~::r(;'?~f - ..< 

J c r 6 a  ..it*..* t ,  . i , : ~ ~ k i r x s s  .-:., * ? e ~ , ~ i % t s  s j ~ ~ i c d  in :h? icx;!s P- l> i j  L ~ L !  s~.i?ptoze~,j hi: rb..- 6 . ~" 

JEGISIOM NO, -v-w--- 



QISPCTED ISSUE 30, 16: A. R.S. $10424 (P:tP --J,?: 

--,- 
- * I ~  The PI;CP 1s ;i nethod by t ~ h i c h  thz c~31~mn:;s c:r .. ,:: 5:- +. $ "ti*4Ar 4 z d h * t 3 e 5  - * * I - *  s+ r*jr.,*q+ L a> 

dui r, Llcncompl~~nce Arizona Statute 40-424, riticu c u  i;fl:c:na? Y: ~ ~ ~ , , I ~ ~ ~ ~ F & ~ ~ : ~ :  

^ C o n n ~ i s s ~ o n ;  penalty," addresses the leveling of pen8it:t.s b? r?.e i'~~mir;:s:nn. f ~ r t r r s  
have Tvri.ry?ns concepts o f   OM this statute applles :a :he P.-IF; 3 ~ : .  ~5 r ? t  rfu,! ,-: = 

313t ' i tZ 

."\f m y  corporatlon or person falls to 0hser.~';2 or ::PT:*,?; ,.i I:> ,I:;\ ?r-:zr 
rule, or rel;,lremenr o f  the corimlssion 3 r  2;:; ~ - ' , : T . ~ s ~ ;  ::;c'-< ':;:: 
corporatlon or person shall he !n contenlpt t - ~ f  ~ - c e : : ~ + ~ i m  P-! 
j h ~ i l .  ~ f t z r  notice and hetlr,ns heig:re the c~i r , r r i i r -  -. - <  5::e f "'-** -, 
: O I T ~ ~ I S S I C ~ R  in an zrno!.int r:c~r iess i h ~ ~  (>nil ,'~t::.i -' , 'r -'i-: 'LqIT  6" 

:nou;and dollzrs, i~i-iici-! jhaii be rx,-~~crt . , :  '1s ;>:&;- ' . , 

p;i)mttnts imposed b. rhe Comm~ss~on <3i?~i7: he ma,:: c * i J  ;- _ % '1 

he made ro chs Stlite oi .&qzona 

., -! > G ', - - fC)U/?ri rf5iatCs !is 

:?:,(: ;; !s * * - - .  \;,, :>k<j? ![.j Jgyec r  
I . : ' . ,  !",?i7,1?.]S;.$2 h35 :: 
-$,Jg--l;+. ~l;.;. C:omm:Sa:~n can [b 
trg,reernen! @vest also s!ates ! h i  

Ttirco~nt71unicarion; .4ct of l 
:mpC~';ii!~,r, r ' ? penalty pa)w.en:i C,'>V 

.I!?,: 2- ( t i  ; lg !  ..=S L, ith Q~~les r  ti., - 8 

:',r !*I,? ::,-. ',,- ~ , ~ . , r : : ~ : l [ j  u.o!:ld no; he . . 

b. DI,,L,,;,J~ and  S t a f f  Kecornrr,rnd~rttrrp 



2% In S;affs Propcsed F~nciings of Fact and Conc lus~or ,~  of Lsaw, Staif 
>ur{'l~.i~1~d *he Zi.EC corrments. Staff scared chat the  Co rnrn~ssion . adopting t h ~ s  
v~%mr,mce &smc;ce piarl ilniier not o:,iy Stare law, bur L ~ L  P c l e ~ ~ r n m u n i c a t l ~ t ~ ~  4ct u f  
i s  3 e l .  Funlzermr.~ire, the PAP IS des~~gned largel) ro ensure Qwest's conr~nued 
< $ r " i r ~ ~ & i : -  ,&-;tit: 

I r %,:a;krr sprr,ing requ l r emenG of [he F2de::lI -4ii ~ n d  Scctrori 7 7  1 clli 
6 .  -r* I3e F z ~ z a ~ ~  A;: ~-,ei-cfa'ohe, S t ~ l f  ald betleve chat the (Iommi.;s;on has the authonr) iir 

::~:-:~~t.t 3 P.4P zaisrsh rmpcses pena'lt~es in fhe event ot C)~%est's noncompl~mce. 

. G i  , , -  . . 
. . . Q,r\.c:e~: i~tia~ subn',tt caminenis on this ~ssut. ;;I r2sponst. ti:, Staff's initial 

* ,% * ., *,A 
. . - ", ,:> ; $, 
?.**\-$*'e a- 

% ,._ ,- ,.a$ $;at95 i h ~ t  ttvir?;~.;oat Qx.esr consent to [he PAP ;!er.,iiriss, all penaitlrs :;:ul;t 
:>*. :r-:.l..i." If, *""' Q2"" tjf-  ' ".'..."" - 
, j ., _ _ a_ . , t  L ,  i i113 ~ : 3 r n z l i s s i ~ n  i5 i i ~ l  i?il!it.- ;ibis :n mantj2rc :il;lr, - - -  - .  

?. *.# !, ., i-- 1 - -- 
,:...,1<1 ,s:,j.;;,:l. 3e;l:3!:-. ~ & : ~ ~ : : $  @~ie<. l> .%; , - . , K C . ~ .  >:a;: ;c.;::i;l:cr;.s :G j u o ~ o f l  r[S prl, ,)~ 

< . .. 
_ . "  ..,i - % .  

T ~ ~ , : ~ ~ ~ \ - ? ~ ~ . $ - .  I .  4 : -. . gnet.om~;r$s;i>n m:15: rilqg:rt ;hi[ r.,t1.1-=~! :-::ik< ? - I : - - P ~ -  +..A , . , 3 . . , B ~ >  d i r x i , i ~ i  
. i lk  Ail& , -. 

. ,, 

?., I., 2 5 ,  ; >~:-;tzz: f,!rt, ;p;'s CQnSeiIt, 

-. 
A T i ~ c :  ; 7 r 3 ~ ~ 5 2 z  !'.\P L I C : ; I : ? ~ ' ~  h ; ~ ~ t l ~ :  :I :.i J,‘. : a :' -.'.';' - ft?t:ni.l'd t : i t r ~ : @ ! l , l r j i ;  - 

* -  . -1 I 
' r  4' - * -s- t '  P z ~ ~ ~ s I Y ~ E :  u l ~ l i  the .4ciqs rnzrkcl! ;Ipctning i ; lz~a ~ r r c r  ( 2 x 4  ssi reczr i zs 2 ,  ; 

c A. 1 - *  - i his is i r ~ ~ p ~ ~ i m t  ~ ~ f i c ~  one I1~ tor  [fir FCC : \,L;:: ;-.fz ir - , ~ p p / l < + l ~ i O f ) , ~ ~  

% hf!r"::iC: :hert: t:YtS[;S aCfequ;?lt' rnesures or inceniii rr fcr ;h= Rrl' -- ro slJnL1nue to sa?!spA, 
4 ,. i - ,  .ul a--,ll,rnrp .3..el, ,e I r:r df st~cilon 13'1 afier enrznng rhe jonz I.;:;r..in(:.- 7 j a / k ~ ~ .  Tjlc FCC' II~S 

-,- d ..- , -s t+, ;  , e , $-->AT, .s.,-.l ;%31 i h ~  ~:=:~SIC~TCC L:< I l i ~ ~ ~ j f i i t ' t ~ r b  3er:~~:-1.!nce rnonrtllnn; ,i:iti 

~a-!*-i,anosE? :?in,", :; -r~b;?ktq;~ r x ~  $\ i i f ; ~ ~ e  ;hat I h 3  B0(2 u i l i  <i:ij;indc: to meet ;rs jsc[:or; 2'" 
L i  r i - ,,ii:_";c:, , ~ : C L I ~  3 2 ; ~  A g i l n t  ii.iau:i~ilnrb 
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A 

5 )  there e x ! q  r e ~ u n a b i r  asurances char :he ~ : ~ r r z  .:rf .I~,:UTJEC 3::, :i;$;qT ~ F - L ; :  

Order, I 5  FCC Rcd at 15555-59, para. 423 

29%. Qwes; h?s ageed  to allow an) jnd aI1 !%L,f i'; ~ ~ e ~ d f i ~ g  . & i " c ~ C  T126 bl:+xie 

~ZAnrorra TO apt tnro the i>.iiP. which will bzcoma s p;!' "7 <.'%CS:'I 5<$%7 

. - 
i ) ~ \ l ]  b e c ~ m c  d pan t.;' I ~ T ~ L L ' ~ :  , *ii ; I \ ,  , k ; ' s i  i i -  t 2 % :  .. i\.::'-. 

* L 

!hat its SG,AT wrll be in effect for 3 i1tinr3ci " :::.-',: :f,ii"* ' 7 ;  <-.* :\ kF 

should no[ au:~matlcally be cermin3ted %t kt:: ( :  '",c I * :iTLh:'. 33; 'f- ,TT??: ' -  .:, 
C>uesr w~thdr r iu  ing its SL~.-?T !n ,4:!;..l:nLt 

, 
-3 (3wes: 15 ,j Bzi! (Jperar 

~ ! i u  current ly  may only pi;:';de in:sr 
States r JS Jclined i n  subsrc!li:jr~ ! 1 j) i f  

S ~ C ~ ! , . \ E  2 -  \ 1 ! : , I ( :  1 
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BEFORE THE \5'ASHlSGTrjF +:'2'ILl-i;ll~s ;I;%$ 

TR.LVSPOR'TATIOTC Ctr>f&llsf.i [i_IlS 

Ln the Matter of the Inves~ ip t ion  Inio 1 

1 

U S \VEST COhlT\;3UNIC,4TIONS. INC.', ' ! 

) 

Compliance M'itli Sesrion 27 i of 111t. ) 

Telecom~~~unicario~is Act of 1906 I 

. ..,--- i 

1 

In the hlatter of 1 

1 

X: S WEST COMhllUNICATIONS. I,r;'C.'\ r 
F 

St:~rement of Gencr-ally Available 'Tcl-~n\ t 

Pursuant to Section 253(f) of rbe i 

Ttllecornniu!1is,-atioz7s Art or' 1 996 a 

I This is a consolidated pt.ocescling rirr! c-on4bii.i rr>rq\I~.rn;c; $ i t  8,ait 6'5f 4 ~~~~~~~~~~~~,;x 
(Qwest). fol-fnerly kno~tfn 3s S l sEs1"  ~ i ' ~ ~ ~ l r l i t ~ t l & i i ~ t t ~ t i f + ,  f l l ~  :$ rtjr Bkl;' ~ i h j l l l " ~ ~ ~ i ? ~ ' L I : *  

of section 27 1 of  the Tr~ccom!nunicatit~f!r Acf :vf t'!T.kC$: &fiL* z "  .t;irJ f r i  ,jj-lJ 

consider approval ot' Q~x'csf's S!aignlei~x ef G ~ T ~ ~ ~ ~ ~ E - T E I X  ?%"- 2ziT&-$e f ym:; PizS: 
Cnndit~lons (SGAT) wtder >ratinn 2 5 3 5  ~r 2! t 3 i  %IT,: :̂irz.. 'i f ~ c  t ^ ~ l : ? i ~ ; ~ i - i ~ - ~ ~ !  :V 

conducti~~g its revieii~ in this jnr.crcct.dirtg chrS(~rtj~Ii ,r srcilc~- :t 1166, . I t ir;~.  iit-t:ft;'i:~S:;i :ltli 

the parties, 2nd thc oppnrtunity fkjr rlr:tl a! gitl f~cqtt E I ~ +  ~ i i r '  ( a t j i : ~ ~ j t " - i . r ? i  .: - 7 )  r b ~ a i ~ : > ~ t q , , k  

issueh. 

--....----..- - - 
1 Since thc ln~~cplroti of till\ yroc.e~.~!~tr$t.  f. 5 i-t'I:Yt R.1 r l R k r  yraLl h i : h $  31 . +r t r r  -:, . f ,: 

Corpor:iucrn. For corls1stenc-y arid c:iw rrcfcxi.tlrr. t t r *  H 411 a..y ;:kk i:ri-.,d Fur-. , r . rl.: :& : i B  

2 Puh.L.Gn 10U=!(U, i!Qs$;~f jb-rri&hrdrir&"i $ <  q > - - z  , c  



% d L r  - li: eiruraj%irttn pnniiigurzd with a ~iurnher of other stntr's hi the initin1 resie:'\s (if  
Qr.ct-i1'4 Pe~ff l i7~1ai t~~ ,5isst1r;lnct' Plan t QPAP). JVnshinston 31id Nebrask;~ joirlecl orl~ct. 
~r,i:r:. =iXrca~fji p,uriciparrng it1 the Multi-\[ate Proceeding' ihr the purpose o f  holiling 
7 - nzr:xrtr-ig.i, ~k-i-;lltipirig an r'x identiarq recorcl. and iasuinz 311 i n ~ t i n l  order or1 the iJl'.4P. 
ifr&ritlg'. tnz ? + f t l ~ € i - ' r l ~ t t  Prnzeeding n w e  helcl on ;\iigu.it 11- 17. ancl Augusr 1 7 ~ 2 ~ ) .  
:r,aJ$ + la1 Denver. ti~tor~lifil. 

, Stth~s 2kr-ituvruk. thc fiicilitafor for rhe kfulti-stare Procet:ding, issued hi \  Iicpost or1 
C&c*~'t F Y e r f r r ~ ~ t ~ i i ~ ~ ~ t :  X s s ~ ~ a n i ' t '  Plat1 (QPXP Reporr or Report) on October 23. 300 I ,  

i * t -  

r,l- I*&>. The Cnnntniq~sion hliil previously explained in the 12'" .S~,pj?I~~rlrcrlrlil Ur.iloi. 
t t i , ~  ?i ~~1 i14t i c~rd  hXr. :intanuk'\ repon to be analo,oous to an initial ordcr entered tly 
e t i  IRXV judre or hearin_r examines. and that all findings and conclusioil~ 
~&ihi:if rn Mr. Atlk~~nuA'h rcpafl ivuuld be subject to ~.esie\v bj. the Co~nmi\sicsn. 

I g - ~ : i l s k v  tti~g %1 ntteii ct?lnmerlr\ oil ffie Repon. as \yell as responses to Bench Reclllest4 
.:m! i ? t l ~ c ~  rjtlc~ticx'i\ f, j tfit: Cirinrnission. rind oKti asgunlent by the parties, rht. 
<"%tl;likLF".cli7il i : ? ~ i ~ f i l i f  un .aipr.iT 5. ZWI . its --(1": S ~ ~ ~ ~ ~ P I T I C I I I O I  O ~ C I - ,  ~oi~l,~li.s.<iou ~ l . i / ~ ' r  
%<Ah%*% ti??<* p 1  i s  \ r L s  PP~;&?ri?>~#i3~'(~ ~*\ , s .~L/ ! . (~!~~~c~ PI(li1. 

* 3 $  >%;.a& $5. 3)f12. Qnel t  $Sf& a Petiritln for Reconsideration of the -?l)rh 
.+yi~i~/~:'i -:i-f~:~=l; b l ~ i i f j f ' i - ,  rcq1it"4ting reco~~sid~r;ition of a number of issues decidecl the 
- -:rkr i 6?1 1,  2LXk2. ,-L*I'&T' Conlmu~iicntions of the Pacific Nonhwesr. Inc., 

"q'S'i% I' I n%-d %erx i;c% trtrr hehdf of TCG Seattle and TCG Oreson r collectivel~ 
* J P  $ ' 
.i B +i; P. %'i~l$il iY;ir~tci' *re!e~t?~ll Of ~i7;lshiflgl~n. Elect~ic Lightwa\ e, Inc.. \lrorlclCo~n 
!::; +ts:6f f ' $ 3 :  J C ~  d ' t ~ & ~ f ~ ~ t l t ~ i ~ a l i o ~ l s  C ~ ~ n ~ p ~ l n y  (collecri\.ely "CLECs") t7It.d a Joint 
iin;ks>ai*  it15 tJitix%t"x I"c.ritic~n for Recol~sider-ation. Public Counsel niso filed a re\punsc: 
: - ~ ~ p \ = . ~ * = t ' - ~  ptt!$f5rxt on  tfle \:rmc ciay. 

I.* SremSagd $4' Rcvie%\-%C'C Standard 

'I*r x hp ,:#p jq~;r;~.)~a~'~rfd Or~icr. idcntific\ the performance assurance plan ;is a n  elcrnent 
t : f  1 % ~  p:&Bt< intcreht rucjutrunjent uncicl- section 27 1 ( d ) ( 3  )(C). specificsll~~, ts~licther. 
13- ,C *--* e- ; tt;fli i  :i+=vitt+;ifli e rhitt 1:18rhet\ :'\bill retilain open after grant of the 

,* ' 
, $ 5  \ i i ~ r i  ":a ~ I C T ~ C I .  il BIIC \I nuld crxxint~e to satisfy the rcquiren~znrs of 
ci.;g:~:'- ,7 1 l tfb~v; ~ ~ t i ~ f i l i f ~  thc long clistanct? 1:1;1rket." (3r-clci. l i t  q5 (L-iriilg 6cl l  ,-\rl~rr~ric' 

'X;:L' .-: I:%'- - - f ~ i i r ~ b ,  k i ~ h ,  .L'r,r.ifr I)ct l ,ot:~ ,  LI ~ , o r l ? i ~ l ~ ,  hlon~ana.  Id ; \h~ ,  ;ulJ Ye\\. hlt.>,ici>-- 
r + . ~ ;  i: Ic+.:,! ,i - ~ l ; r r r  prt*,.i.cfrfir~ x ~ l r ~ i t , i r  tn the prucecdin~ in Dockcts No. UT-003072 ant1 UT- 
i k ?  ;$J;fi-f~-::. .rkti;~~.' 0 \ 5 t < ~ 1 ' 4  5'Ci4l '  ar1~1 {,j\'.~hI-'. ~ ' o ~ i i p l j d ~ l ~ ~  with SCC'[IC)II 17 1 of the 11ct. 

-f%,+ p:.-eci:,t;t- An= bcclrntc k;nov.fn :I\ tlic "r\.l~tlfi-\~nte Procc~.rling." 



DOCKET NOS.  UT-O(13(t22 ; t n ~ l  I '  f - r Y f  2il.b) 

. . ,Ye11 l'(?rk OI.L/C>I-/.+ Tile O I - L I ~ ~  C Y I I ~ I ~ W -  t \ ~ i -  - i . ~ n t i . \ t t f  $g*w: -~ i  CIIL K + - ;.-: < *  - i * j c ,  : 
sufficiency of a performance ;Ibt \LIT,t t I i?  pl;lt!. 1.c -'.. !hi' f r \  r L  ;5rr~;t;3 ; i l i . ~  

1-casanableness teri. Id .  r t f  27. 

, . C .  The Order also ~.c,jecte~i cen:iin "cc~n~icit.r;rui~n- tipvl: * $  ~~~~~~ 5% ,\< ;\i:'i::~ $ L L ~ ~ ~ + ~ $  ~ r k  

clrcisionh that wenr bt.y)nd rht. FCC'. f t i i r t .  \sf ~ ~ ~ \ . . ; , ~ r ~ , r i ~ F c i ~ ~ +  Iz,.I 4 r' ,.- I . * a  ?!it' 

Orclsr further st;lrecl that the C<r~nnii\ .zim~ t\cxttlrt .tiicli rhc. f z C  ' h -  ? z X - :  :\I!: : -r-lr:.f lr. ,. 
t l~c  "Commi\sion ha\ aurhrlr~t!. untlc,.r \t,rit' l:i\c. ;rtt<f rfrc 3 C I Z ,  , * 1 ' t 7 ' t i  +'a, f ; ~ i  sib:. i i 

recluirc Q\vr\t to :jut i f  il\ pcrl'onn;ince jc\trlt. $;I .\ci'i :, L= !&,it *$. r;ii:., :& i:t:r; : - :-r,icl: 

. . uould slifls con.ipet~tion 111 tlw \t:irc, hi, ({I ?;.- 

QPT e s :  Qu r ,k r  sr:rrr< r1r:tr f h ~  I ; i r n ~ t x ~ ~ - r i i ~ n f ~  i ~ ~ ~ C e  :IF I<rt' , : i~?~-r.+ ti? ;i :: 
rccl-,rnmend:iiion4 t o  thc FCC rrliirt F.c giit ctrtct? I-.:, -it.;;. FF;~ 't r.\->,+ . , I !  r e  i .,w:,r;-t;:ii.., 

test. Q\t~ .~r ' . t  P~*~rrio.u . /~v-  Kt,, t t f : ~ ~ l t , e ~ i ~ r ~ ~ s  ( t ~  2 ? & - ! F I , , ~  *jL f l a ~ i <  <:I - t i ~ -  c77b t - 

palagraptis 36 ilrltl 37 rti (hi. C1r.Jc.r. :iilzcriirzg trtr.zt tfrt: C^tbi;i:rr:.,-L;ii.:,' Gb 7 : P C : - . - .  

\ti\.ltb an  incon.cct prcmi.;e." It/. I!; 1-2 t&\cq<% *ltg\fc~ $11~8: ~\i<* t I I ~ ~ Z ~ L ? ? ~ -  % I - \ - ?  t - _ G * + ~ s -  % - - 
" t Qii.est's C I ~  o-year effcm r~lrmdel the r,tT',w\I%p~9:a ,r t t  .pr:,t*\i...rk ,T;: :.\*I; 3,:;";- :i. :F 

, - f'ourrd h? the FCC to .~;ltrcS_I ?hat igdgttrd ==g2ri~:jIIr;j '. $:'1: .t: :r--alr;;, *-?, -- ., . .-- - -  - .,if $r 

addirion- QLX cir ;i~,ei-rs rAar thc: < - ~ S I I F ~ : J ~ - + : L ~ ~ ~ X  c-yq,-tpi~r#, ttr% i i * q t ~ ~ t s , -  a*)=.;< 7 , 2t7-;k4 

efforts in the ROC PEPF' ct>it:ltstsrcitt~.c .rrttf tnrsltt-ii,rt:: i - + h t 6  ~ S l ~ i p  j., ~ = t . ~ , i ~ -  . i i j - i . r  'i : - L  ii 
irnpro~ernenrs or]  hat the FCC' li:i\ j ) r ~ * t  tr~iilhi;: fcZi!::~2iil ' f.,f 

Q\~'cNI ob-jec~b to rei'ercnccs to i!cc!\itrn\ c t l s  $c~:v?$sE~:~:P , .  :tr!r;.$!\!r .- ;ti si:,, ~ ~ t - r , ;  , ,!i:,:: 

\tares, nrgurng that the rcf'crcncii~ "zsr~t~ft~ tX3c tt;St~~wrr"-1-~-~,;'3i b + ~ ! : , : - ~ ~ ? i - .  tbl- !  

11egoti:lting Iiistor-~ o f  thuce clihcr3 ~ t , i f ~  f ~ r t q ~ ~ i i ~ ~ , i i *  '. ; i r ~  ,-;' : G+>L+~ : ,$!!% - 4;tt~5sf 

questions v.diy the FCC's p r i c ~  t~ctci.rssrn;rrt~rr~*~ rr l i  f*"' * I  : % f i  $ ; L I ~ L  r tit Y ; ? ~ , X : I L  p L , 3 ~ l ; %  .:h i r k  i 
3 z not ca~ltroi the Commissit)n'c clc.ci\jilfi ~n L5',iti?it:;::.t@ c,t g ) ~ j  % t  r t- z -  it, - :,I-:$ ik 

QFAP filed i n  W ; l % h i n f ~ ~ n  f f i ! i i~ i i ir~; .  rhv Earit$,flkf ~t ti?( f7;fg5 kf' I$, ,, ,.- I . . ,,itf ,, P~~ 
' . meet the FCC's "Lc)17t2 r>f r t ~ : i ~ . t ~ r 1 ; 1 t ~ f t ' 1 1 ( 1 ~ ~ ~ '  t~ )tt!lrvtlf it]:. . , I Y : I I . E ~ ~ ' ~  * % I ~ , P . , * ; ~ J ~ ~  i t  i::** . . 

. s l~/?/?lcl~l~~l1 ill/ O/-</r/.. Id .  c t i  :, 

CLECs: The CLECs assert 
and law" as the C'r?rnsnisitrr 
reconside~.n~jon. .ic~irlr 
2 IJoirlr ,4rr.n1:01-t. The CLF. 
on (.he FCC's zonc of r 
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%-f '(-- l i k 3 - .  -..f.;tt~%l ih,it ~f;izcs f l ; ~ ~  c i~tithority tlndes the Telecommunications Act 3s ~i.t.11 ;IS 

-tTi$e ?,z% ti- .tdt3p$ pe'dtzrtn;istcr: nswranct' plans that meet the needs of the p;lrriculas 
*z,rir, , I H ~  % t i  ilfet~~zaiac ~ ~ h t t h e r  the plan meets the public interest recluirement of the 
.;<:t *;; 2- 

' h . k  C$"~-F~CY L r R h ~ c ~  i t 4  Q 7 ~ % e ~ ~ ' \  ch:trai'~eri~alion of compromisr and negotiation at thc 
RfBh' PfEPP ii.lil;xb~-ir;rri\e. : t r~u ins  r11;tt Q~se \ t  failed to ncf~o[i~te kc! section\ of the 
$jtx,%iP. I ~ ; I T  :rrr itr3:t ik\uc. ils this proceeding. kl. cl t  5. Further. rhe C:LEC\ :irgire tl l i l t  

:Fg Ci~.rnurtjy.r:,li~ *il~+-if;lQ rejucr Qivext's tlrsu!nent that its QPAP should he sufficient 
?~i;i.~tf%' ~-tj.Ij~c li,trt~r*~\ inrk c r i  rhc QPXFJ is like thtir in the pim adopreil in  T e ~ a s  and uthct. 
';aBdL .=a,rit.- .rg~n~re.i! b!, the FCC. Id. The CLECs assen that &he QPXF offel-ed h!/ 
Gbr:-4 G ~ T  tilt: ~ L ~ E c I  f)t t%-;tshtff$t(itn is different from the Texas pl:in. W. 

fMaic.rtL%kinn 3134 K ? ~ c h j i ~ i ~ :  %'c rcfjeci Qtvcst'h nasertion that the FCC's zone of 
fi-z%-clr"sbte~5cff-t fe4t l int~t? \~t;tte\ f t l  :ippro\ in: p1:ins that are identical to those incluclccl 
t~ ~y:l9fi,;a$Fi7rr- jftlc FCC has presiausf> tipprm'ed. The FCC's siandnrcl is n zontl, 
"'f-iikh $ 9 2  t f ~ ' f i f 3 i t l t ) ~ i  It itol 3fl es;lcI ptoinl. hut parameters tvithin ivhicli sttiles Inn) 
;a~pft'.i~s" 1 rri;: p f d ~ ; \ .  A i  $ 1 ~  .ralecf in the 31):': S~cpj~i 'c, i~c~r~tc~r '  OI-L~CI- .  the FCC hag 
:er"i:.ii~",lY"iiit*d L ~ r r ~ i  ,tT,ir>ued xtatc-. ttr rlcitt.liip plans that vary: 

We re r1Fil l iT 111;:t \i:itetl 131il)' cre,lttl p lan\  that ultimately vary i n  their 
~.ircrr$tfi.. .ttiJ ktc,tLncis*es 3% t i ~ ~ l \  for post-section 27 1 authority nlonitoring 
-~tid e~~ij~iri-~:r~i::t?f. !lLe EIISCI rccc~~r~lze  that the development of perfomanct. 
? I % C ~ ~ ; L Z F C ~  +iid ;tp$rrp-iati: rcmrzciie,b i \  an evolutionary process that recluires 
b'if~i~se"i. i%) ftoefr rnssures and remedies over time. We anticipate that ataic 
t ~ t i t e : i t ~ + . k r - r t t ~  will con ti nu^ to build on their own work and the ivork of otht'l. 
- t d l t b k  i r i  rtitlcx. for iach nleasures and remedies to most accurately reflect 
,~i-f?lihlfTt. 1,!1 ~xrfvrtn:~nct: in the loc;tl ~ i ia rke t~ lace .~  

h :. $'rair  r'*:.,ilt~~ x t) l~~+c^-tf '~~ :t$>crl~o:i t l ~ n ~  rhc Comrnissio~i's authorit> to upproi-e a 
j.'; iE=r;t%,i:i,: T i#'--tXi&ftiCC ~ S ; ~ I E  1% iiiilircd ro the req.uirer11ents of section 27 1, section "73 
, ~ ; n a i  f i tr -  fL l ' { ' ' + .  frrYei, It1 it. fir\1 ordcr upprosins an application under section 27 I .  the 
!.I t t i  I ;  i C  illtt~iitt-j~ing anil enforcen~ent mechanisms "are gencrallj 
,ii,f.lir:?ii.h~:~f:ii' ?i: ~i;ii.t' c * ~ ~ t i r r h i i i ? ~ t c ~ r ~ i  and derive fro111 authol-ity the states have under 
'rB*ili- ;.i t ;% :zfisfCr J ~ c  ~L'c!sP;'~~ ; t~ t . "  

f-~::,zli ... ui. :diet t Qs-t~~t ' i .  trfyecritrn to r.c:fet-cnccs i n  the Order to other state decisionh 
a :4  {'!a~n $ 2 -  -;itrfl;+ rhdr i.tirw \ > i , k n \ '  p r c ~  isions irere de\-eloped through a different 
$r ~ . t "  jri:tsl ; ~ r ~ ~ < = i ,  Ftrx~.  fl1rc;tighout l ib  pc'tirlon. Q ~ ~ e s t  appean to contradict itsclf by 
r z " - ~ : : c  1 , g ~ r i y  tffi,th F!~Z f * ~ ~ : i > ~ ~ l i i ~ ~ j ~ \ ~  :tifop[ rso'i ?S~OI IS  from a stipulation offered but not 



fos that state. The 
with the FCC's di 

2. Ilurafi~n/Sc\~cri t v -  Caps 

15 T11e L5,~,,]71c~,),[3,1f~,/ (),'<!<-,* t!ig<<g~ t p . $ < 4 , [  :q: rc$jl.>-.y : ;I> * r l s  <*i - ; - . .1 -<7  < & &?;? :?. ' 

de\ iatioil h~(\vt't'lj ;1~1ll,l'f ~ ~ ~ f > ) l ' l t ~ ~ ~ i r ~  a c i f $ < l  $$ae p-: ? . ' r a ~ * . ~ ; : ,  . l ,;;r:\, :!- i-- L-[L, - , I  

I 
encourage Q\\cst to n ~ i n t r r ~ i f ~  ..q ~fg~p,lt&! 61: p~-~*. E~F;P-; - , % d  : . ; i-:. c r' . : . 

I 
I comperi tol-\. Orticr. i!i 97X. 
I 

I IS Qnrest: Qivest 3\1*\ [ f l ~  <'tslatftli%;:iq! f r ~  ;r'iin~5pJi: ( ~ 6 : ~  L d i j b ~ : %  1" :"-:ti *>:? ; 9: 

peScefl1 Cap inlen af tnpltqri~!.. 6 t%ikfa9taf.,: ?a*, ;.@ i 8$' t$'' ,'-: - -; ,8'?y-.' . 5:: ;r ti.+- 

-?a1' , ~ L ( ] I ~ ~ ( J , ? ) C ' ~ ~ [ ( ~ /  (],'.(i['t * .&~L[~c%.~.~\  $%cbfik{&yz $)kg ~ G * ~ $ d ~ r t ~ h ~ L  $ ' ' tli+z?'3dhr$'3:7,i I ' I:F~$??' fEs:<F 4 t 7 
4 .I, vie\\~s nos thc b;lsii l'or r ~ j c : ~ f i ~ t g  t f ~ p  F8-rr;.iltiettt~rt5 I':g516ytlr. J Z  1: ' )  t i  -.- ~ i *  ' F ~ G > . , *  > b  

pl'ovicies t\vt? ln;llilel'r~i)ti~;li ctilnkpjp. att,rk pirpii'f :as ;?.,r.nl':ti (-IF :Q* rs;,[ ..,; j. rw.9 L 

incentive i s  proviclcri tinJerh tfrl: g l l ~  ~pr$*c;rii ft'k i rcri, 5i.i &1 . id> ,- .: * : i k $ i L \  

thal "thesc i \  no b:i\i\ tcir T!-,'Q;\~I!Y~: t tk i3~ j ;  ck<,~a r r u  . .-.-+!'\ - ~ i r  1-, * r y ,  $ f c ;;j ~r; : ! ,  Y 
. . 

state C ~ I I I I I ~ ~ S S I I . ~ ~ I - ,  ill ($$p,tGs fcX~:irt1: i&,'rg ut(..$~r'i8A-c,-:.& i ~ 1 , ~ :  ! ~ : l ~ ~ ~ i ~ ~  : 4s3 *- * T r L  ;,)&:< . r j ~ %  

satisfies t11e go\ cri~ing PC' ( *  1t1cct1i\t~~ b. i rx ; t -z~b+t~  d q  p., GL,LJ ,<! ,*,.: , i r % : i % . v s . ~  -.. \; :E,L f 2  t i  

id. C l t  8-9. 

17 &1LECs: The CLEC\ rahc t i * s t [ e .  : k i t h  I,bbt chi'*. ,i,.,,?ett!:t~ t i r  6r;i;p;*g,,L t r j  F $c*f p i  ,+<>a" 

cap is a clepanuse Trrjm thv f Z f  <"-, ;k;rpfra.t ,rl $ k t  .a i r k \  p - t L  $ - i t ?  , , I $ ' ,  :I# s - l  VI t L  i , i  )L 

The CLECx asscrr.r th;it thy  $:C*C' iwi:t;tFFx eariltq -*?,$ $7: r..i , . l t l Y  i,yi:l:l ill e b p  ! ii1: 

nunibcl- of paymunt trccuwc:jt.cs i t !  ; q y r s i !  qia:44.fIi d q l J - * a  ,EA, ht ;-,,. i -$ , 1, > # 1 , 1  rfi2-;b 

allo~ved SBC t o  r ~ i c ~ c t i f >  lit2 pbtn :=% , t C s , ? - x t ' i b i ~ i ~ ~ ~ i f . i r ' I  ,$ i:,i:t -:- rg; ji i, ;.i,-is' 1%; r' : r i  - ~ 7 . i  

month re\-ie\v. Irl, ( i t  ?-A. "I71i. f'C,il4 ' $  .iB d v  ,~-~,i-;: ;f: :; $,a,,; ,'F s::, .: , yb - -  . , r , : .  b:: ~ f ) ;  

~olor~lc io  plan trC3t* t hcv  \ r :xt t - i f> t i [  $ : a l y i r * + .  E ~ ~ ~ P > : : , :  i ! t , ~ i  t i? ;  r : - $  a t  6," y73"4;1 c : u q 8 ' a b  t. 73:' t : ~  

jlu11lber of c,ccurI.crlcc~. ft7 1f151 p c * i ~ . ~ ~ t \ g ,  i z a ~ ~  +(:.. iiZdlt* .r fi.i:;ire.rf a ? ; ~ : i *  ;1:;-.' : . ? # % A , -  t 4 

,%a? ??- the st.\,er-ity of rni\'rici,. lii. ti.! h ' a t f ,  ' l hi;- C ' l  b s . .L . s . ~ ,  . -,? ?:, i2ri- I i i 2 - ' 7 1  a 1 . 8 ; * i  : 
IVashJngron ;111 sJ1at.r: tlie c,!LEEt:lle t!r,$e ri;%: i?,i: a ; k ~ i r ;  k ; s k r l l z ~ ~ .  y S ! . / t t n + r l  i n L ,  ;: <; .(- -i.bl-!p ~I-A* 

severity of t l~c  p ~ s l ~ s ~ x ; i ~ ~ i  L' t%t!izt~i'i. &I ;i? Yp 

.- . I r ' i - L  8 ~ I ~ C C I I [ I \ , C .  tilt C'l-E('\ 1 1 o i ~ .  i \ t ' i t  [,>;\* .; t i . $ #  1 g h 2 -  :. , . . -, 7 ;  :,: 

occurrence P;~_L.~~~XSI th3f I ~ I I ) >  a p p i f ~ i  tti- f : i ~ ; ~ ~ c i i ~ < - i -  ~h ~ F F  r'i;#rya r a:e 1 , . i i k -  

8 after sis consecuri\ c ~ t ~ c ~ ~ r t t h z  r t i  rrrr2$\istg :t~c tr;c,L+urc b,.d I V A '  i f  



2 <,- Hlbk~~f.%h-irrn 5112d kP@ci%iflin: 'rlre CL.ECI' answer demonstrates that rhc FCC has 
,r<=s3;'r?cf pdtl.irt;idt~ie <t~iuItxncc. plans that contain n 100 percent cap and ha?, accepted 
,t Gnte j i I * b ~  Zia-IE ~ r ~ n l i ~ t t l e f l  111~) Il~nit;ltiilt~. The most reaxonable conclusion is that boll1 
-3pztt;z1- xc tt t ~ T i i i l  trtr zanc of re;tronableness. What is relevant herc is rh:lt 

T B  b i a f E  Ls -ire tlkiPcretif t~ayli  ft-1 ;~tf~tse\s st ' \~lr i ty of perfosinance fiiilurc., not just onc c'ort'cct 
cr 2:; 3% sit* s+Elt:&ii in ftrc .!ky' Sujipkcrrlc.urrrI Ol-dc')., the key to local serisice 
~ i 2 ~ 5 q " . : t % t  r*. Q~~e.ir pnvs-%ding \ttri ices tu CLECs ar parity with the scrvices i t  

'I f!f'r'bk=j~*~i 2% g t i  6*11-'12 ~')vtdf: ~u!~t~?r?Iets .  Kemn~in? the 100 percent cap be51 r~chie\ve$ tllc 
;.r-*g.,.r bfitf-inLc -%f fl;r~'c*rmtit c i  f;jt Q L ~  e\t icdlotving 3 grant of sectiorl 27 I ;~l~tIiori[y. Ltic 
?;:c ~ w l  j % ? ~ * i ~ ~ i d i 3 r i  by, f>t% cG'% ~ ~ ' ~ L I I I ~ C I I ~ ~  t i 1  retain the 100 percent crip for rc\.ct.iry of 
p f ~ x - t ~ s ~ i ; n < r  B ' , u ~ ~ u P E I L - -  C t i d  deny Qwest'4 rccjucst for reconsitlel-u~ior~ of t h i s  issot.. 

Q*<s - $s-r:,:tfa.,i'b f>;SPAJ< E?,hif>it l2OlT. reqilised Tiel. 2 1~;1.tilellts-1~;1!-111ellts maclc to 
~;~rc---,rirI:, 3ftt-e~. 3 iirr~\c;uti.i.t. rllrtnths of non-pcrf(>r-t~nncz. Thc 'lieport rnotlifiwcl 

f3;;.dc.i-ni tLlii*~~-*%tl ? .  ti% r c i f ~ i ~ e  Tier 2 f i a y l i l ~ t l t s  \vhen Qwest failed to meet any I'icr 2 
grr$a?~rtu,in~*~c mr',~rt~rr irrr m y  ttvn r~!trnthr c?t' any consecutive three ~-r?ontl~s in ;1 rollirlg 
$ 7 p: r~ t~+ .~~  Rr.p32s-! tt: d.2' IIIC .401" ~f~]>]~/~l17t'lli~l/ OrtI.c~- directs ~ t v e s t  to 1110cii1) 

ar - 
z-~:-tii:i-5 - z l ~ Q J ~ ; l / c _ Z "  fcr recjr~irc 'Fier 3 p;iylncnts i n  any month tl-iat Qii.est filili lo 
+?i'-:gt f iiik- 2 j~.;~i'ts.l~t~b;fnr.r %".hirrt~ifar~!q. Oirjer.  at f4L;fj. 

t$%%f%$ % J i ~ i \ ~ l f  r ~ 4 i 4  fhe < " f ~ i r a l l ~ ~ i ~ ~ ~ i t ~ t ~  !o rrctrn\ider irs decision regarding Tier 2 
+., . I? . - v r ,  a++1- ,* ,t;%tri!:Sg rtr,rt '-rRks i~totiitictlti:~i~ h;ts slot beer1 requireci by ihe FCC." 
' -  : $2 $$I$$ E*G Fttytjk~~b> ~ h a f  'T-i~r Z payruents are designed purely tu provicle 
$ d r $ ~ ~ ~ - ' ; ? ; r ~  :BI~:G=FAFG c TU lr)% erst and f.i:~rc pa) rizent l e~e l s  r\t least three times higher t h i ~ n  
Brc~: i 3 n - ~ i  il~>:blc.li:R f~\ciij+~. All  Qiie5t \aggests that i t  is only fair for Qwest to hl\\,e 
-+brc r.~rjr-cPi;rlfl:* to rcx icxt r l f l ~ f  ;\tIclresc. its performance results before being suhjeci to 
T w -  I: " 5 ~ - * t ~ ; t r i 4 ! f  c f + f i b , t : ; ~ ~ t  r ~ ' i l i ' ~ : l f ~ t  I ~ C  C I + I I C ~ ~ T T I  ~t espresced in prior arguments to the 

1. >1:;li;t,tr.c2 %z nhr i i  rrrLs) T k r f E  i t :  :T\i.aiLt' of pmhleln until the month 11fter the 
, i - p d . f : - " g ; L  4, C I i::; - :::,a ti lt .  u  it* ct"~ti'l ;rtr..cf. !ti. ( ; I  I l f .  Notirig ll?at the objective of Tier 2. 
;2't- .nr, 51" t r  . ,lto*-:i!c ttlrccnti:.tl, r l ~ i t  ~ E ~ ~ P , ~ I I I ~ I I I ,  Q ~ v e c t  ot 'frr~ to include Tier 2 
. . $3..  q:: 1'1 - ? - i : r $ i i ~ i -  i!i~i~t:,>.i in ~ h y  E"ta11 x i ~ p l ~ t i o ~ i .  It/. c l t  10- I I .  

. * r iF Ft .i; IT,: -i'l.Tb *%- iit*b,;;:~r I.! i t [? C&i.~".f's ;eisr;'~-tion tll;it i t  nu) ,  not be antarc at' 
i - ~ i E ;  .*r?'i,ag:., P, f~ ! ! .~~=s: *  b~i?!ib if\? C I I X ~  {if tkl' i t i ~ f l t h  fcI1(-1!virls the pesfotml;lnce fnilc~re, 
2 r-s;i . T S F ~ * ~  ; ii: P.: f2ic tCxk.lic*\ ;t\\~tn til;tt Q t ~ t r ~ i ' \  ope~.xti~ri;\l employees rely (311 
!%:rf=~.rs:%~ri,;:, E. $#if ,+%t~fc!:lCt~b fl~r&'lrn12ir~bn fhxf i\ a\-ail:lb!e 011 a daily anc! \ifet.kly basis, 
3 ,  
EL; 3 1 ~  t b_ K f ,.: . t i - *  cijv<:-.* ~.ifttCt'ffis ISI~/ .I  the Utah stipulrition, t\sgui~~g that it i x  cluir i .  
' , i 3 ~ t 8  rl .,a(l !-:% ;?;,I: f IC; 2 jltr:, : x i ~ ~ : t : ~ ~  t)i.itrt cvt's be mnitt. under the Ia11~ungt: in t h t  
* *>-- I I 

- < 
?.& n $ J < s $ * f ' , E ;  i -)  4 ,  ; -4 
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O'rifdir 4 'OILP:SCP: 1)ilblic COLIIISL' I uIlicct\ to Q\\.est' x proposecl I I W  of thc 'Tiel- 2 tsiggcs 
f,kry,ti,~gc i i l  tllc [;l;t11 srip~11:ltion arguing thar languagc in thc stipi~lntion \\~oulcl allmi a 
crfrtflit.+:it~t I:y I>cl;\~-c an:. ~:I!>I nenr \\~oulci occur. Rcsporl.vc c!/'Plildic Cclrri~.scl ti) 
( , I tA+ , , .I:  - 1  !atlltt, ,ur-/i, , .  R ~ ~ ~ ~ o i ~ . s i ~ I c ~ ~ ~ c ~ t i ~ ~ ~ ~  c ! f t / ~ c ~  -30"' L Y i i / ~ / ~ / ~ ~ ~ r , < ~ , l t ~ , l  O,-L/CI. ut  7 (Pl i id i ( ,  
c i l :fr~rr'! ' \  l i ' t + ~ p c w \ r ' ) .  I-'\~l~lic Counsel urgucs that this lag i l l  makin: Tic1 2 pa!.lnent\ 
% . i t t i l r l  i1r.t :is ii i l i \ i t~cc~i t i \ '~  Sol, Qu e\t to take inlnlcdi:~tc actio~l to acldrcss pc~~forrnnnc~ 
s%ruc% rt'I:\ted 'T'ict. 2 perf'or.rn:~nce measuse\. It / .  

illi*crrssit\r\ irirncl H)cr.ision: I t  is no[ possihle f~.oin ihe e\sidencc i n  this p~,r)ceeiling or 
i h c  y;~r~ic%'  : I S ~ I I I I I C L ~ L S  10 tlctcrmine lio\\a fscclucntl> Q\\.es~ monirol-s its pesiormancc 
r n V - ~ ~ ~ l t ' . ,  t Irltvci el.. i r  cant~of hc clcniecl that QWCSL has access to the cla~:~ ancl control 
I ~ ~ C T  I I ~ ~ % Y  i ~ 1 1 ( 1  I\ I I C I I  to ; ~ I I L I I ~ L C  i l .  The FCC Iooli~ to see whether iI ~ I : \ I I  includes 
'"~rotcnrirtl il;ibility that 131'o\ ides ii n~cunin~ful  ancl { i sy i f i sun t  inccnti\rc to compl~  ivith 
f i le3 c1czigri;itccl pc~.fosn~nncc ~tanclards."~ A plan t l i i ~ t  i~llo\\~s Qwcst to misc signiticaut 
f ~ ~ t l t ~ r 1 1 1 : 1 i l c ' ~  i~ l~ ;~s i l re t l~e~l t s  one-tl1i1.d of tlic time \vithout consequence does 110i create 
.i ~ . ~ ~ ~ ' i ~ t l i i l p f \ ~ I  i t t l i l  significant incenlivc to comply. Nor does i t  p ro~~ide  "a seasonable 
*..!%n~ture lhal i x  cltlsi,onccl to L ' i l ~ t ~ c ~  and sanction poor ],erformanc.c it occufi. ..<I 

IJ:itrit'+ I C ~ ~ I C ~ I  ~ I I I *  r ~ ~ i ~ ~ ~ s i d e r u t i o n  01' thix matter. is dcnicd. 

~ ~ t : : i c l ~ ~  \tatc S L I ~ C S  e ~ ~ : ~ h l i s l ~  sta11d;lt-ds ;~nd 1)ayt1ie11i~ fill. CCIIIC)C;\L~OII provisionin: 
sI~i~lj?.rtcrn 4t:it~. iIt-2C -CSO-I3i7-360. Qusesr's QPAP ;~lso includes pivnlt'n~a :~nrl 
~n.clx to! coilvc.arion. E.r. 12 17, BJfi.2, h. 4; 7iibli. .i. I':arilgt.irph 93 ot' the .;(Iu' 
t 6 r ! i t r ? r f l d  01-r/i7i reqi~ires ()\vest to modif!, tile QPAP fo rcllecr that cest:iir~ 
:h\ rule\ ;isc irpplicahle only to mattela not adclressecl in M'AC' 4SO- 120-Str0. T'hc. 
,\tar> ~ t ~ q u i r r ~  1h;11 hcction 6.3 of tlic QPAP r~nd secticsn 8.4. i . 10 of the SG:IT 17'. 

%lcnr 111 appl\ in? the \k'asliington rule. 

+li ( J x ~ ~ x t t  <,&+ ~ $ 1  I ~ ~ S C ~ - L \  that no additional changes arc necessary to i~dc l r~ i ;~  the 
I.''irlit~t~i\*,ic~~~~\ ~ ~ ) n ~ e r n s  about business rules CP-2 and CP-4. IJr.ririnit trt 11-12. 
I)u~<I ;iawrt\ that prot i$ioning inter\,als of i ~~terconnection a~rccmcnts 
r!tr;~~rfwl';it~'ci intcr Tf'-2 :incl CP-4. Ill. tit I I .  Further. Q\vcst assest\ that tile SGAT 
tr-rs,t~t-jwr;~tc\ t i le  ir~fcsi~ills from WAC 480- 1 70-560 to alloki- CL,ECI; to include [kc 
ttiat:rs tr1.i i n  li-icir intt.sconnectioi~ agrecrnrnts. I(/. 

4 '$.KC .s: l'ile CL.EC\ ttsscn tliat i t  is nor clear \r8hcthes all of t l~c ~-ccli~irelnc~~t\ 01'the 
\\ .t~ti~n;!t\~i: ritlc wc iil~oi-~)ol.;ltt'd into the SGAT. .loi11[ . ,lii.vl~~r. tri 15. S ~ ~ r c i l i c : ~ l l ~ ,  
rlrt> i l . L , f  :(..I\ tcicnt~l'> certain clnlissionc; from SGAT sec~io~i  5.2.1 .O tl~r'clugh 13, I[/- Thc 
i. I I : { - i  rr"(ttlt3sr III ; II  rht' Carntnixsinn recluirc Qii~tst to clemouxtl-utc ha\\* tach 
1ry;i:rcrricrrf ut  tlre rule ic, i r~~orj~or;ttecl info tlae SGAT. fLi. 
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gJi*-tr~kicl3l~ and f5~cisio~: t:jri:il rei ' i t ' i~ i?f  SGXT wction 8.2. I ancl Tvi*AC 480-1 Zi)- 
W t  a? c r ~ % - { ~ - i "  Q?rze%i'k ~i\tni<ji~ rhar nu funher chari~ek :we necessary to the SGAT. 
'Fbc TLEl. i xi' ;irtfcc! in norms iLi.rr;lin i,rnissiirn\. In nclditia11 tcl thoxe noted h~ rlw 
t'%.EJ:"*. fJicc:i; /fii,l*i t : ! t b ~ l r f , t  SCiA'F i ; t ~ : i r l r i  S.7.1.1 to include ahs follo\i,ins sentence: 
The 2::rt~v- arlli ictnriit~an.* ittbrhi\ xccticln ts.2.l ) 4 1 ~ 1 1  be i n  cornpliancr lvith all 

t???:rJ?ttPV3Zit'Fl; sjli,'i'tijti\? l i k  L?*:i\hi~~g~nii Sttiit' CofInc;~rioti Ri.iIc. JV.4C 380- 120-560." 
@ur%kk-$, i>~t,~%t Gritst .3& xht! I;rdlf+\vinf \ ~ T Z ~ ~ I I C S S  li+ SG.4T xectiun 8.4.1. I(]: 
"@;.izs~:~i~~r rh-rrgr::.e $1 iI1 a ? i f j  begin rn accrue f"or an! elenlent until Q~vest cieli\lcrx tI3;it 

ctst~wnr cv the <:I,PC. - r b r  jilri extent t11:iI the CLEC self-pro~.i~~io~is all! collocation 
ckx:i9afnt, QX=~T\E rrf i t  ixnlsi).ie an! c113sge.1 far pro\ ihioning (hat element." 

R":B: p%r?tx-rci::\ IS t'rac t",)P.>iP ;re based upon pcrforr-iitlncr measures defined by 
-. i.r* , irfr?ti;?rr:rlcc :ridrc;iiur- tkfinitil~n\, or PDx. Duiing the Multi-state Proceeding. 
+z 5 .rlilCvi% :.;rid ibrt it~int CI,ECs ~~e~jue.;tect that specitrl access circcits be includc~l ill 
f $ ~  ; ~ ~ T i ~ r t ~ ~ ~ ~ ~ r ; i ~  I I f~iixttT~R~itrr1t"t in [he QPAP. Tile Repon rejected that request. finding 
;A,tr :Blc &a-t.- k,:i jrrri..$icttx-ul rrver circujts purchased ilncier federal !tariff. R C I I ( I ~ ~  r1t -57, 
!'ar+:~.tpSx 6. ti> u!f thc i"[F Sltfl),lcirirr!~r'(ti r71.dt'r required Q\\ esr 10 repost its niontl~lc 
~ $ Z ~ ~ * S ' ~ I ? . ~ Y Z ~ % % $  ~tg~jk r c p ~ i ~ -  ir?tew:\I-. for spccitil access circuits at the same time i t  begins 
"pTd ?-,%ti ; I C ~ ~ T ' L - * ~  sqkjr~ii lg t t  c the (:clilllinitl~ ctlrl llilihsi 017. 

#'&r&%.%l; i'~r,i,ct; rckr~scrt> 11% argttmer.lt that state cumniis~ions lack ju~isdiction t c ~  

.g,iftt:-++ ~dgfi;rt-i,tnct-' iwtit? reltifiirg IC) spccial access circuits purchahed from the 
7.j+tw i,A*,,ii, s - d= .,ifjf$ f - Pcfjfdrnj tif 62, Q i ~ c i t  J I ~ \ I ~ ' {  that the FCC has issued 3. Notice of  
!'~,p$-*s-,! Rt'i.:!csts~ki~~g it, ift~tc'rrl~tnc tvhstlrer 10 cstahli\h federal pet-lormancc st;~~l~Jill.~lx 
zsig; ~ P Z V  9 ~ ~ 0 ~ t t t r 1 2  \j?et.izif ,lccr%.i\ circurl\ an3 wgues that  the Comnlis.iion should itllou 
::ti- FC r' 4, i Jt'wt'~~frtt~c I t t t  i~,ttr.c', I,/.. ii.Zh, 

c g-% d-, 4: , a b i = '  - : t 8 ; e ' ~ ~ : +  i f i l l  xi% 4 2 4 i ~ 1 l ' i k  :rre i1.l)~ cspable of di.iringuishing bet\veen order.s 
~ ? + s I .  ; Y a - ; ~ ~ e t  fie? IT?+ Lsi ;:cn tcr JIIJ order\ fiv 9t\1ri3 use5 of qpecial acces\ servicts. or 
.F~:B+? .C i itrrttvi'- iliiri ;t * i ~ v z ~  r ~ t i i i f  c i t i t~~ t~ t? r . \  ~4 i711 porcllnie .;pecial accchs. Id, Q\vcsl 
  la^: nc i- i i 3 ,  '. i a k  r~'tr$rslh2> -.j~ctol acc.e.i. rcprms to t l x  Commission on a re~~sonablt* 
k*i%~j!*~. ,ii. is?r).; .tk the ~trt.:~-,urerr-icnis :ire not incl~~ded in the P1D.s or the QPAP, as i r r  

7 '  B ',*g..i,$iBt. i31 ; I ,  ?.*. 

gU!2'd *: ' 1  i:r i.i,f%<-~. ~\ .&t.n that (purlit hi13 r y r c k r c i  to begin reporting special access 
;%>a !~rr;~i,;~:.:: rkf\ 5 ~ 5 ~ - -  irt C-'crbqacic\ bj rnid-June. nnt "upon a reascri1:lble implen~en~ation 
.- f ? ~ i f i ~ i ~ * '  ,i- C furif f~tfe"~'. $4: f i ~ t - .  Ciit~~tn!\ilon. J f t i r l r  .41?slt.ci- clr I?. The CLECS urqguc 
:$is? rB;r { - ~ f i r t i > i % ~ - j i ~ ~ i  ~ R e i ~ t l c f  i j c~ t  ~.ecl)ri-.ider or  '+\\e;ljl;en-' rhe special access i*epa~-ting 
*$2Sdi?Cl;bClfi . zrtitrptcif :if fitr .?[;. Si i /~pjL'~:~~'/ t i ( l I  C ) ~ . i f ~ ~ i * .  IL!. t l t  18. The CLECS 21x0 

- ~ ~ i ~ ~ ~ t f  iRi#-f C;'F-\L'-~I C I L ~ C ~  i i t ~ i ~ i d ~  fnc;lb~fr~\ of' \pecilil ~ C C C S S  perfo~nl;~ncc i l l  Ihtf Pins i111ii 

5il.r; ~ p + t * - . i  d $ ~ e : i d t  rI\c,r<t1r<i i t i  ~~pesiai :1c;t3hs performance in Lf'nshington. It/, ccr 17. 
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Disc~ussion and D 
As \ire discrrssztf i n  the .Jo"' 
provision of inaast:~re serviceh 
enforcemrnr of I-;Ire telnls in 111 
0rclcl.i. "' Should 
provisioning and reg 

Our decision in -3Q' Str ; l ; r / l*rp t r . r ;~c: i  ( S f i j r ' r  iC~p:i-q% $,ti\ :,I s::,, " I  . :-I .;i.ili 

< -  " * > P  , pl-o\'ixioning and repriir iiitt"r-\ nib fen % p ~ e ~ , t f  r l C k C > -  i t r - ~ ; i $ f > .  +?r ",L* '' /I,.;, : :"I< - -* -  

special acces\ reporling 10 ~hc' Cttltrr.;~tltl i s > t r t ~ ~ s i . - z i c , ~ >  11 4; , 5511  r i , ~ ;  y7. , > * : * *  Y - -  - 4 !"Jf -2 

P D s  hc de\~elopeci for lrtlrf(~nn:irtcc. i t1  pr ti*,  i'ttt*tA€41$ . ~ r ~ i  'i:.:i,',tt1l it>; -. j v .  t .  ; id c . , 
circuits. 1101- that pal-mrnls bc rcqitrrcil :rnrirr the Ij&":+,t' t);: d ~ i  .* :cj:~ ~ 1 ;  $3- . tv , .  +?< 

access mcasures for- kL'a3hi nstnit uxift? tiit' -.,$mi" fItP&.i;fiq< . i$r 1% l,i; f r  p:j~. w ?.. s 

COJOKI~C). W'e \\.ill defer to the littt .iIx.-tiltz~rTh TctaCI: t r $ l ~ $ i ; v $ :  .;y- i.3' .:l,.i ; , * + . t +  ~ , ~ ~ b ( ,  . 
should he includeit ir-r the PlI3t or ai1di.d t ~ >  ttlc iy$V)ihV" 

. 4 l t I l o u ~ h  Qwc\t has agrt'ed ro hegi~i rc'p\irii-rti,' L Y L I  $ ~ B f : > i ~ ~ \ & ~ t t t .  - + T  iL. a t b  i r  9: r 6 (  . 7 1 ~ ~ 6  
- '  . June, Q\\.cit rcclucxlb n "~.c;~~,nrt:thfc. rntp8etr1t.nr;ila.c:1 h, Y L i j i : "  . t i  x\ .i . T ~ ~ : : - ~ ~ ; -  i t 2 5 -  %s-3 

tililt Qwexr ackito\\ Ieclges th , i~  ccrtiirrt ~a tc~> '~ : i r *~~~  i4ft-cfdl *: f i * ~  /I" i : ~ , . t  .$;ti* .?aLi t b-, , r ' - ;  
r 2 pcrformnncc. and r h x  i t  has ag~ec.6 TO prt"~.\ 1311 rhr: TY~...PI .: r e ,  + . ~F,E 3 5 $2: I::?'., 

expect Qncsi to pro\ ide repom i f i  U-;tihi~gic~t3  IF^ &C . , . i t k i ~  rtlr!: I $  ..'i.r: . , - *  : 61 

Coiori~do. 

0, Adding New i3erformance ~ICUSIBTCS 

During this proceedir-ig, the C'LElc\ ,t-St*J t i ~ l t  T&b,~t"+i %:*~ ,6h? l r , v /h  .i. . . :.;: I >  : ; 
~;rcrfonnnnct= measure5 in rhtr Q!J.%E'- it1r"t~;J111? i113).2 f ~ ? ?  ~ - t ~ l ~ i ' i > i > r . .  . ;B:.:; c;z"-.: -+ : ;y r i~ tu i ;  

pa rag^-aph 129 nf the .iUi .S ; r /> /3 l r?nr i r i l r i i j  f j f i l i - ~  .jit-tli;x,itf i w k i t l c , r  cbs ;*E,: i i :, '  1 ' 4 ~  ,r 

elr?ctronlc order flou -thrnugh (Pf ) -_ ' i l l  t t l t l n  ~ h c  Q1.'-j$' !n tfab+ 1 6 ~ - f  1 1 $1." jr [+-+I  f 3 

2. pr~yment care~or-ICS. stating rlli~: tftr rlrCcv,tiPe i z -  ifi'i$9r$h,\t:t t i p  c i  t.4 h a s  , ,!br?t;& r * -  

compete with Q\ve~t. 

,i 7 Qwesl: Qwest tirgue5 that it jb pr.em;ittlrc r t l ~  Irirtr: tbr t" aq,:t. (2:-2.7. . + r i  j ~ : i  ?I: 5:; :t:; 
QPAP ~11ld assen\ that the m c a s ~ ~ - c  x i ~ c l t i l c l  rr( r t  t ~ c  ke'c~~\%:itcfc:'et ! i t $  &:ti ~ i ; ~ , i .  "i: : l : i a  5 rrx- 

QPAP until  he first s ix-n~nnt i~  rc~iect .  i-'cvirrrvi :i: i-: F;&:,cst +p+. .z3rt,. r t . r . rb  it.< rei_*rr:i:  

was nor raised urrril nfier !hc hearin? rrjl tf'ie t3':2I' t p i  1t1:- I l t i i ~ r  - i , r i r  1%: :" +tt;,g 



$<k'r;c>: *:iT$* t;r.ils,ie. -  iff;:^ i r  1% ni.1 *~ppi-crprinttt t t t  inclurle the mca\itrr In thc QPAI' ax thr: 
rix7:.~~c. :Y ;tf$e;~d F1) C1,EC' belxtt ior, i , ~ . .  arc~ii-ate i~rilel- submission. Ill. Fur.tl~es. 
iI,khts.t :1-r2t:rl tkit tile E~tt i r th ir t  is sfill e\;:lu;\iirlg h c ~  tto lnaht  PO-2b n better 
rak?a;iiir er~xi:riY Bbf 

7 - c$.'4.'4.g'.- 'Fhg i l.EC'x rcejuest t ix i :  d ~ z  Cc\n~n?issicrn reject Q\i cl5t's rctlucsl lo clcl'er the 
,.- rrr,:,tt~ -.* , - $,: rhil -1i.-05-saitr ttv, tef,r. ,It>rr:l ,-\~t\~i-cr ~ / i  20,  The CLISCh ar.,nue that thc 1 '0- lb  

m,3 ,.k,+.s:rc~,.rr~~ait -q . - s . i'* i : t * i  ..t in\t~ ~ifil~~ute reyirrt~t. but h:rs hec'ii s~lhject [ t i  di~cussioil brforc t i i ~  

W f M -  \i:cj-rnp t-e~~ramift~;-.; -~tl.:r" .iiep1~111i?c"i. 310 1 .  ILL r t ;  IS. Ful-thes. the CLEC's ahcest 
@a,%; zp-s?;  h,u. ctgtaett [ P I  inkjcldr: ffie PCf-21s nlcnsurenlent in the Colornclo (xrforma~~ct. 
~ . - v ~ ; : r , ~ ~ r e i ; '  pls;f:i tC%.-1Pik a:rrf ti931 11 h a i  b ~ ~ i f  i~~cluciuci in thr CP.AP rince ,-Ipril 2001. 
kf  .,: i ; " ~  TI%: i'f.T;Tk ::af.ie.* r$ i -+ \$t~  Q v . e ~ i ' ~  CI:I~I?I t h ; ~  rhe measure is not apl~rt-q'riatc 
if..? r~;e:$ti.-.ir>~, ,~iie:q:ns i h C ~ ~  tllc PO-2ts ~ I I ~ X I ~ L I ~ ~ I ~ I C I I ~  3110:~s C)wri;t to exclude "rqiec~ecl 
1-4R-. 21k.i %'x ttEsCk-l5t?-~~i1iie~i no~\-Cltd euos~. ' '  IcJ. 

: ,.$ $%w#$~kiwte 3rd P~~c$sina: C;tl-dn rhc ini'omzi~cian and aryunienth pro\ ided b! thc 
Ih$$SiCs ,gg a.:: F ~ E : T ' ~ P ~ ~ J ~ c $  10 iiaan$e our dc;i~.ion to reijujre rli:ir the PO-7b 
itw$C~Ur'erlr~'xlh t%: ; ~ ' z ~ I G L ~ ~ , * x I  tn the QP.SIP &)I- j ~ ; t y ~ ~ ~ e n t  purpo~cs. 111 prxreici~lar. Q ~ v e i t  I ~ a i  
~ g r ~ a : r 2  I:: itf:chz:%t= $fjc ~ Y I C ~ ~ . U ~ I T ~ :  in i t 4  plan in C'u1or:ido. nnd ~lio~tlil do no lesq i n  
gV.r;ii4ti;:l,ibcqi E%c ~~. ic , th i~rt .  ii* .If$ ,ipp-t7p1~;i~t~ I I I T ~ S U ~ T  (3f QU CI[-\ perfori~~ance, 
-*..,A. . *i f 
a t  A.ptL,la:~-~ ,)if *!itd y & ~ ~ , q l ~ t  thdt ~lhc FCC h ; ~  ax>igited to the rne;~t;urt'mrnt in  lookinp ar 
rsl-ac-i,a$f K $v~fiim~,t~i;t. if. ;&I thc titl?e o f  r13e \ i s -m~~i th  I C ~  1rw. i t  appears thnt  i r  i s  
-- .*.: - +.i";. ~ f i f  a:. ~ B + + ~ A - c  rti+iltctnent-r t t ~  thi' PC)--lrh n~tasi is t t tne~~~.  h h ~  parties can rrlfisir rhc 
r I- 2.35 " 1 ,=rsr.= 

t 6 - -  ' %'~n?y" r"~:i2?3%~1 f J s ~ ~ c ~ I ' s ~ ~ ~ c ' s  th;~t thC C { ~ n l ~ ~ i i s s i o ~ ~  hiis ;1utl101-it! uncles stiittl ailcl 

c;.i:.s~.d $.:k.;c tl; : ~ t ~ ~ t f r ~ s f  $$'LC (,)PAP dt~ring ttlc six-month re\ ien. process. U I - ~ C / -  C I ~  ?[/4.4', 
@E:; ?t $rti~+t ~ ~ j , t ~ l f f 4 ~ r *  f>?i$tf%t t o  ~ ~ t t l ~ l i f )  .~t'cti(.x~ t 6.1 of the QPrW to pl-o\.ide th;~t the 

8,'.-321;3:j r+j i~lr ,  t ~ d q  CySxter!, rer;tin\ c~>ntrt>f ~ s c r  t~,hether chanzth \\.ill he made to ths 
r,tOii-$tja = I Z Z : ~  tt11 ~ i ~ ~ f ~  z*f tiltshe ct~;l:t?e\, 10. L I T  yf 46. 

L i J ~ ~ % g t .  6>:i4 t.it ,:tije-.,'diG i t r  tht= Q'r ~n.r;r~issioti's clecision to require Co~nmission ;~pprtss ul 
br:t .R ar ; t rq .  l r 4  I%,.'- ~ f t ) ~ Z l ~ ,  .lid tc* d c t c r ~ n ~ ~ ~ t '  the scope of c h n n p  that 11x1~ be made 
,,kz~nn~v 1 % ~  YLI - ~ z j ~ f f r r j i  P ~ V ~ C L L .  P:-tirit)~r L I I  1.5. Cjxxltst ;1150 objects to the Comrnix\ion 
hia,",:t~ts;2j'.i. 1: r - i z * z i  $!\-\jf~xffth w i  IL~$\ :inif nor agreeing panicipare in a ~~iulti-a[itt,c 

;C ;qic:ay-.;:' jg]. 

f , b - i r <  a 7 ~ 5 1 ~ -  $ 6  b.ti.ed it' t,)t?,-'P ~ipc~n the Te'i;~b p1;111. \vhich recluires mutual 
3 +*qtticfit 3 4  .:I:> tift:ttf;c- tcr ~llc" ~ai;trl,  :il~cf ;II .~LICS that irndes the Con>niission's 

:i;3.b:.-a:x!*r. $>=,:,Qs~: *ri(:ii ~ * ! L c  t~~t;crt i t i~~ 3nd ~uh\(:~ntial tin:~ncinl risk uiider the QYXP. frt. 
+Y ! P +  . 3 t S ~ I I  h;ii.e 110 authoii~!' t c ~  O T ~ C I -  change!, to thc 
f!P $3. -;pd + .tnkY ,a\%cn .stlath :~~ithr,ritj in 1 1 ~  Q'PAP. Icl. or 16-17, IVliiic Qwrst 
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achi~ot\~lcdgei, that the FCC ~ t x ~ g l ~ i / , e s  11le 1 - t l l ~ '  OC i i , f t ~  ~rrtl1;11tz-.t-~it~. :is < i < f n ~ $ ~ :  -:~:r::.- 

plans. Qurest dispulrs !hi. itlc;~ that st;ilcr 11;1\ c '.chiii~.;:i' c,t j~tt ! t f ! 'L :I "1: ~ F - I I ?  i-: -- 
IS. Qwest propose.; that the Csm~nisrion nrh3pr lhc- ~ft.rcrpr. ; :%r'iTlcrE p-scrt t i f f = ~ " - -  :i 

recently negotintccl wi lh  lhe LTt;ih A c l ~ o c ; ~ c ~  Stt~fi. fd "I -~IC*  l"tzilil - , t ; $ % k i + . ~ : ~  >?i p:*s"l - 
thar Commission approved c11:11igtrs tvnuld 1w ~ L : I F J C ~ . E  fl\ j~tftt;:.it i i ~  X T ~ L .  itid Ettljt31-.<*- .; 
"pa~.ment collar" on Q\vesl's tot;11 1i;ihility by t int i t l i t5  fn f 0  lwrc'cfi$ t ix i :  r c~<Fi i ' . ~ -~u '  &k7 

~;1y1e"1 liability for changes ncct~srir~r in  he hi\-rri i>r~:i~ $21 i:n $ 6 ;  6> t c r  ii i.:il:! 
b - 

contirlue ro retain :~ppro\.al auli~ority uvt.1. chirtigei r i k  1!3c QP-$1'. i=i 

<:~,E&'s: Tllc CLECs ac5el.I thar 1t1~r-r. js ~jgrt-jfi~ ne!f i t , i [ t~ [c ik t  .it~i4 t lg . t '  ,rif:?l;if'2:i :@ is 

\toi~ld allons state cc~rnrnisiions. :lnd 1101 {,).i\v,t. tilt. .tuai~:xi?t! s:, : r~ . t f f f x  r ~ F 1 >  .ijl+;sX . 
t l~c  QPAP. J o / / r /  Arr.nt.cr c t r  20. J n  pirrr~citlur, ti?:$ i-1 1 s t  . ptr:itY I1 i \  j1j.v-. :ka..i;!k 1 s l  ;ti.,*:. 

inclucfccl tn  :~pplic;~tinrls fur I-'ctlr~\~~i\ ;~nt,t ttixit 52,1~~,1~ I;t,.c..:r-.. kr:~it: i u i  u ~ii..b ti;+ F % r 

ha5 appra\,ed. I t / .  T'he C1,ECi i r l w  :rrgiic. tt>;ti r i i r  ( . ' i~ inn~t \~~~~i ;  i\? {tic (,ti% ;.-I z.~~+'i  I- . I:: r e  

has issued ;I f i ~ ~ a l  orden nrz the QP,-$3' t x t \  ;rllo\tt.tf i2uc~: t i $  ie3.19~1 uii!rrn,t:c ckk-k~,;~.c 
conir.01 authasity. Ctl. t r r  2/1-23. The CLEC'i irtrlcct tr* 'ti\? p:iit t.a~*r;:~ :i; r!i lt. .i LEI: 

- 1  stipulntion ;IS ivosac than the ot.igin;tl Qneci L:it~p:;!gc:, tJ. ~2 . ,- 

Public Counsel: Public C o u n d  urge\ t l~r  ( *k j i1~gt$i%,$r ' i !  to ~t i : \ tp  %s:;F . r ; % . ~ ~ i  f~i;ri" l1:i t~i-5 

reconsidernrion o n  this isqtle nr?r l  i(r t't'ject tilt' I;ltlstk.i,$: % + z  t k k ~  f t& %Y~\':ii,'r:h"? $ ' c ~ - 4  * i  

C ~ i t l z ~ ~ l ' , ~  Rc',$[)(~/I.((J ri i  -7, 5. Public Ci)~t~st r l  :trgirci. tfl,i: s+z~it ~ ~ ~ I l i ~  ~ t :  i7 t t v 5;: i*~; , l a <  .:t 

changes to the QPAP "is iltconsisrenr n-ith thu IIn$xt;x:: ;:gn,ii% ;;.if :itc* t$' Cti" ;P -2~:~cr 
anti-cony~etitive conduct and ct2nlpens;xtc C'i,fil'i Jtn tsrltv;it% -.crTp r,.c " h i  . z r  2 
Public Counsel cites to ttte fi11;11 ~lt'cisic,~~~ ( 4  the ~ ~ ~ s z ~ o ; I F I , ~  !*itbk~+ '%"+i** z,~+~sirfi-*i i~i. ,  -.,i~a;t 

in arguing that it  is lo~ica l  for the C:om~rrix~iuvr ' ,F,  i%vcr*Ctx i itt ' r3fwf.trikt;t .c tilt,. {Jt '  k t '  

a11c1 when necessarj. orcles change:; ct>nsisrtrtlt ttitta  hi' pttf-291~ iriitsx:-..,r, !'d. : t -  ,;, 

Public Counsel also tissues 111;~t t11c C'or~rlni?+\~it~i' t t s ji,~+:?1* ? ( :*r* *.i,; 

(3rilci- "stsi'hes an appropriate h;tla~rcc rl-gitrdin~ tlnc .% birc Ell  ~ E I Z  ~ r i ; e i ~ b t j k  rh: i::%*+ i ' 

1d. lcr 4. Public Counsel i~o[c:; fh;it ntv p:irt! G I ~ I  1(2rc+4~ ij:i3,\i lrkt:*htr htc .i,p$tkii);?~:,{tc t i f$  
L .  

:rdtfrcss during a sis-month rcvietv, ant1 that [hc f - t ) i t l t l ) l ' r h i i b ~ ~  h r i q *  pl fYI~ l*p$ ,b i . , ' \ i  tt<tt:t..<af 

i5sues t o  those thar can he der~~orrsa-;itt.cI n x  ' *h i~ i~ i !  ~xfj : t - r$t  " / ? c j  

Dis~ussion and 1Ubecision: 11'~' arc rlill ps'rhlt:lrlchc! 111i!~jilf I F E L F  bi.E+'$l r ) S i  ( f t :  b i l  . ! i t3  

* h ,  . F , . '  and deny Qwest's request for. rcconside~t~ir~rr. A\  sute ~ i s : i t * ~ l  rtli k 1 r r . x  ; o r  ' \ ~ t j * . s * : l : ~ ~ . ~  

(fl-&r. thc FCC especrs Slates rcr @:fj ;r yrrc rr-nrncrli ~~t7fc F;? i%ii%$$l> 5 3 i f  .i!k! eftrpF-,:c clt; '"'t.' 

per-forniance ~netr-ics in ~~c~ io r rnancc  :ta\tJt:rtlct: p l ; r t t * *  f , ;I  2~ a ,  ; + E F ~ <  :,I 't T i  t r  

Pcnrlsyl\~~lr~lc~ OI.L/CJI*, '/[~127-.3.?/. T t l ~  FCC' h;t-. ,tj%~f;.:l~ g 4 , i ~ ~ ~  t F a  'l*q6,~~, t * ~ k  , i r k  i 
Massnch~~sc~t~ that allotir states contr-trl o* cr ch;~ngi.% r : k  rhg pf:ln ""u f ~ ~ ~ ~ + % ~ i f i .  

Ilrrcir.h~~~c~tr.s 9 rrild 10. , 4 ~  srruh. si:ttc cctn~n~i$\i~>rr  crrritzc,i iricr btci~?;j't* - Y:, ii!;' ~ ' L . L I \  

iiI2pe:u.s to be tvithin the FCC"\ j*riiic of re;txorr;thicu~*~~ 



F%rs%h.cr, I$-tih.~t' h,ls , r ~ r c r . ~ l  rtr u (r jnf~ ill  Calorado ~hnt allo\vs the state contl'ol o\*cr 
R $ h 3 . L ,  I 4,  E ~ e r y  state commission in Q~\~cs t ' \  
t"dgruq~ - $t,~l  t 1 ~ >  ebltt'red 3 final orcler on the QP,Q 11;1s asherted control o ~ ~ e t -  CII~IIISCS 10 

%$;c <2LZTlb.4EF. t!cri>irq fl)~.e\t thc st.le ri@-tr o\ cr clinngeh to the QPAP. 

%gG?14?2 I;".,FI r ~ ~ i c i  t t i l ~ ~  PIP-, cfft~. ti1 ;)ilc1p1 the larigltage i n  the Utah stipulation. ulc. find 
;h,r rh~: l\.;rc ;-if tfici:rJ;ns 3 int.;h;~n~.;n? such as  the pnymrnt col la~ 1s mare 
.:pp$:~;m,limfsFf i.bY~n-.idc'ret1 during the .is-montI~ re\.ie\i . 

ad g ,x t la i l * i  t;rg rhc 3Igrtt-~!,i~t' f.'~i>ct'~cji~l_~. 11x Fncilitato~ recommendecl 1\11 cxtensi\.c m~~ll i -e  
vli?Epl f%ra'x~*-~h ftlr .*iu-n,t~nt'i~ rCx tm s. 3s aell a\ audit!, and in\,estigations, :lncl a special 
iirnl;: frri !;ii~~irns rlw nioiii-iiixtc pmcc\ses. Rcljar,-i ri i  42, 78-79. In tlie .?a"' 
P'ljrp;Fs"ssrri'~ria,~$ ah-rfc.t.. ~ I I C  ('r\r~rrui:*\itx~ decli~recl to adopt the Fucilitaror's 
~i:~il$g~~i~itd~i$it)~i\ ur't t11e.e ~>\iiite~'.;, Q r ~ I c r  trr f'v 160-61, 23Y-41. The Commission 
*:lp&;~~~'lt'tl tk'i;tf i t  tt Y-, n r l i  prc~xire~i to adopt tlie Fncilit:ttor's pr~~poscd nlcrlti-slatc 
f8+ ,&-L, % ," - a -, $5 h l x  Rfff ' 'l"cihn;c.n$ Arivisory GI-oup isas current!y dei eloping r i  post- 

$ c ~ r i i m  27 t iivr:s-term f'lf? :rdirrinisrrarim and rei,ieir~ process. Id, c t r  Tfflltl9, 34 /. 111 

#$%P ~ + t ~ , l f ' k i i ! t ~ ,  tile C-g:t%il%i*wi~r~ clircrc~ed Qttest to include alter~lriri\~e Iiln$u;lge 
~i t$ lCfPTl l7 l$~  j'rti.frfiii &IC! fljrlfjing r~'lei'h;inis~~~\ inro the QPAP. I d .  L l r  v$'I(,l- 1132, 241-42. 

Q~~ 4J%+mPrl: f J s \ ~ ~ \ !  ; ~ T ~ ~ X B X  th;if tlw C O I ~ I I I ~ S ~ , ~ Q I I ,  @vest, and CLECs \\*oilld a11 hcncfit f'ronr 
'r * ~ - ~ i e ~ r s ; i f  .&ii!kl : l ;~ i~cJ rirsei the C'c~ntfnissinn to include 1an~u:lge :tgreecl to i n  thc Ut;th 
;.iappiS,,j!ir.rs f %~:,i'?ri.jij c r f  2 f -2.5, 

- .  . , i . 3 ~  c\lrk ,\bll T % : L ~ L I C G ~  ::\:if $he C ' t o ~ ~ i n ~ i ~ s i t ~ l  reconsider its decision to n~odif'y section 1 5 5  
i*t ~ T C  l$k*.4ir $69 rc~4~Srt; r ( ~ b t  GIUW an;~itses for any corlsecutivc Tier I miss. id. ti! 25. 
fi&*, Uk?f:~tiqt~ f l ~ ~ t t  r~10! (il;.jti%c ;11131.\l\t~\ ;Ire conducted due to "s\psrcrnic p~.oblenis 
t" tc~:~pl t f f ;ct ' r  $*;* dcf?cjcrnt irrrlu\tl-3 -ulide perf'onnance." Id. Qn e s ~  belle\ es such 
~4~~i~;i,s$".cr)t'= *.$ ~ j l n ~ ! d f  !)ih: c;i~.~lkift.d ill tftt) ~)rig-fillal 1angu:rge of secrion 15.5 ~011cctIIiIIg 
b i  - r  i - .  ic5, U U L  c tsnl>;lih IEI~ .$ \C~-  li)r Tier 2 ancl ngzregate Ties I measures. Itl. Qwest cinch 

t'ji.; L:gye*.c jhc jztf-tt*r cik;tngu.l the Commission ordered for section 15.5. 

i - 
E I,%;$':%: T h e  f-'7_'t.E13-. t '>bfc~:  10 Q \ ~ e c i * \ ;  request that the Co~iimis\ion panicipnte in a 
r;+:&:i ifitis: ,rildf~ j"irtrict~~i~i~g, ;lil:i j~mit tlir C'iirnr-nissinn's ability to conduct an 
in.izp:~idcx;i ; ; l $ c f i [ -  . j c r t t r ;  4\rrtr! .c t cir 25. The CLECs a r p c  that Q I ~  est provides no 
;,r'.~trg&itq.: 3cn74:1v IC) ~ l i ~ ) c f l f >  it3 dzci~ion. or to adop~  langu;lge from a stipulation thi,lt 
flil-', 13.9: &:en ,rptw~t~'~S i)r r t f ~ i t ' t i ~ d  in  an! ot11cs state. iriciudin_g Utah. lil. ut 20. 'Tile 
f I; SiE"'.. n i - ~ - ~ l ~  ;trgi;r zIt;~t f;Sxtc~r'~. prcrj>o\cd Itlnguage is "roo m~1cI1. too Iiile" in the 
- L - .<L-...-L. fc,d ,i: . ? t r * . i ~ .  Tttc: ('k.f<C\ idenr~f! ~~roblems ~ i t i t h  the specific languase i n  thc 

k g , d r  ~ . : i ; ~ : ~ i ; i f t x ~ r ~ -  /{I. t l f  3 / - h'. 
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Thf? CLECS reClUe,it that the Comn?i\sioll c [ c ~ >  V\\%!\t'k fCi_li i f ' \ i  i ! r t  ~ c . ' c ~ ~ i ~ x i i j i i ; : a i 9 ~ ~ ; 1  i-I 

the reqllil-~?mWt to ~011duct 1.001 C;ILI\C ;11131!i~\ I11  tile L ? \ c ~ x ~  $3: i t ' ~ l I i f \  i i i t i .2  Tie r  $ 

inissex. Itl. L I I  34. The CLECs aryuc iilar \i id~out tire rutjrrrrc8.rrllt t r a ~  ,F ~tl..ii ~ ~ 1 ~ 1  .I. 

:tnal\.sis c)P L ' O I ~ S L ' C U ~ ~ \ ~ C  Tier I ~uisses, Q\\,ext W,I> ht- :if.iti. rcx  c i t s . ' ;~ r t t r i i , ru  ;izqtbra-a . a  

par~icular CLEC :z.ittiout trig~ering a 'Tizr 2 pa: incnr. [ ( I  

Pu841ic Cotinset: Public Counsel at?jccth to Q\vc\t'si pt'rsfin\:i! $111 I ~ " L ~ U I  t~ihy;:~!;~ Oil1 

QPZ4P for a 111~1lti-st;lte audit and rcviea proces\. Pithlit. ('ttioirr!'~ Ri-y*if!iii i i ?  ' 
Public Counsel helicveb the decision to participate in a lffui~i-\tktitt' ;tlikdit .iiid 
in\t.stigilti~n process is bekt rnssk by ~tlc' state coi11mib5iirn. id ti: (4. Frrifilcs. f2iiblr. 

Cnuniel argue{ [hat ii mul~i-~tate  effort \ ~ n i ~ l d  ievercl) trrnti thti ,\fiili~> i . 5  ~ ~ - , i ~ i f i i i ~ i i r l t -  
s j 

.,mte specific partiei to pa~rticipate ancl \~,oulcI mnkc thc ~xrtrcr'\ii , r p < \ a b  %_r iili" j\rii+[r- 

It1 

Dixcussion and Decision: \Ye deny C)t<.est+\ I-cclue.t f i ~ r  r~"~c3tl\,j<it~~,t~tr~t~ r l f  !$it. !\,.ti; 

35 \yell as Q\vcst's propo*,aI 10 adopt Innp~ti~gc ccxttzt.i+rttng .i rsktllti->!'ule itrcq..t.-'-- t x i  +n: 
[lie Lltali Stipulation. The Commi\siol~ i a  i i ~ l i l ' < ~ ~ t l >  p,zrt~ilp,itinj: rit .r 5<? a<' A i b * r k  e ~ i r l ! : ~  ', 1 

Jr\eIop ;t i~lulti-state pro::ess ti1n1 is irrtt.ndcc1 i r k  be ai*;.i.prnble it'> , \ t i  i),irPii*i s t  c %itB 

5t:tted i n  the -iCIr" Slrl7plc~r?ic~ritrrl 01-dcr.. tlir Cnnin~is\ion u $11 ,tn-\ittt 5 l . 1 ~  \ T ~ t t ; y * l t x  i s 4  it:\,\! 

process hefore deciding \z'hethrr to pal-ticipate it1 o i l i t t i t i  ir;trtx !I:,$, a*.. ~ i ! i t x  

extent of our p;lrt~cipation ancl fi'ilndiri2 for t h t b  

Wc LL~SO deny Q\sesr's request tbr reccsrriiclci*sir~r~ ,)i' t t l 0 r l l & i L . i l " ~ i i r i ~ ~  ~ $ 1  ~)f+~-i)~ .o t i i 3 t 1  

15.5 concerning I-ont taus rtnalj1sc:5 for co~~iccut i ic  ' T i t h t '  I ?11~+cc .  Qb; t F : t  i i ::txi 

required to conduct u root cause analy:4s every tirrtc tticrr* is. ,i t l t v r i C \  iZtitt' E s ~ ~ r  ! r l r k  < - .  

I)ui only i~pon a petition by :I part:. Qtvcsr $1 ill  hnvit art itpl'ltrt.iltt>t:) j l r  r+:ipiiiil 1.2 itk* 
petitinn before ilie Co i l~~ i~ i i s io~r  ~1eler1?1it1e\ i f  i t  1% ;tppr~%fslTi~~lc' Ett .;rt?atibi., h A i'.rttv+ , i;tg9~' 

nr~:tlysis. Providing ill) oppurlunity for i r r \  t.sli$.tticrn i- 3 ulie,\nrI, ti1 tlt%r t h i l ~ { t ~ : x *  

discr-hination apaitxd 311 iirtirsidaal CLEC'. 

0. Termiamation of' QPAP 

5 7 
rlc - Tile 20 , ~ i l l > p l ~ \ ~ l ~ ~ 1 7 1 1 1 /  O~.C/CI. recluirca Q\j;t..;~ 10 rn,>\lii> bhf'cXif *~:*r t t t b r i  !ti,: lt'? f l l i i t i ' .  

Iiitfgl~i~ge in section 18. 1 I of lllr CI't4P ol?prui ccl b~ ilrc C ' t ~ l i t r , r t S 1 b  1 r"r:,r~t!~: ~ , ~ ~ . l l t i ~ ~ i - , * i  

to allow the QPAP to expire in \is yem.  but to cuntinitr j}.i?;rrre.trt; t i \  ~srtit%.rrkrr,tL 

CLECs subject to a re\.jru. of their. necessity. Clr'cltlt. trr $ l ~ Y l f .  €Jx+ re if'^ ~i~ i>* t re" r i  (If' l i h j  
p~o \~ id r s  that the plan will tenliinatt. upon (Sv;est t't1tirtf-r ~ h c  ii?n$ ~ t t \ t : : ~ ~ c  ~ E I , ~ F ~ , G * E  

.FX !@vest: (,?west argues that the Commission nli\con"-trxit.\ t t ~  $$tsl$rrrik" trg ,t $ ~ t f r r t ~ ~ \ d : l t , ~ .  

ot;surance plan. Pclizioi7 ( i t  20. Qtvest ar~ilc's tllat the j?l;tit i% c~%ferwli f b t  \.riti**B! the 
requircnient that n BOC's perfomlance not "hii~h>tick" :it'lwr. i r t ~ t . t r u t f * t r  %t*tLatiro 2 ?  i 
irpprosal. /'I. Qwcs~ insists that i t  tvoulii I\c ttnt;iir 111 ~ i l f r  ~li-r !kit* (>IS-kt' ~t f & h ~ r l  T T :I. r 

longer i n  the long distance n~orlret. Id. Qi\.est :t\acr'tb that, ttp* ' t i  Iernrtrr;trrilri lt.2 t:rc 
QFjAP, CLECs u~oulcl have nil non-QPAP rcrneclics tit;rr irac 'n+niltt4t- t i)  ~ S ~ Y ~ X E  ~ r i y i ~ i ~  



- 6  7- 3 -  . 1 :  - Frn.ill>. t,\iz>r :II-~LI~'s ~Emt ~nserting sectiotl IS. I I 01' tlle CPAIJ inlo thc 
rk)if'A;ift tlt.r% :;or :t ~ r l ,  :1nd \h\'~\*.\ the pr~hle111s of adoptilig otliet stntc proilihions. 111. ( 1 1  
7 -  

C'Q,EC's: The Ch,EC\ as\en tfr;lt Qnrest has ngeed to implement the lan~uagc iri 

F-*FYX'I' i*zc!rtxn IS.! 1 .  .frji~ti ,41lslz-~1. (11 .<5. The CI,EC\ further notc that t h i k  

- I  ,lrdercd Qv.c'~I ZC) i nco~~ora t e  the concept of CPAP iection IS. I I i~lrt) tile 
r,%!'tf'lT', ~ 1 . k :  161  i i : : l r ~ r f ~  rht. c\;tc: lnn~uagc. ill. ~ r t  .:6. The CLECx axscr-t that "for i l l ]  

,lcri.,aI ~ ~ i l ~ = ~ y c i "  I ~ C F C  ;ire no other reit~edics ((31' Q\i e\t's f;iii~lrc l o  I ~ C I . ~ O T I I ~  O L ~ I L ' ~ '  

rhren ';he QP-ifJ, Af. Tile CLEC-s Z I - ~ L I ~  thur the Conlrr~i\sion xho~~lci I.CC]II~I.C QIVCSI to 
.i3ixj3: i h i b  +.rttrrc l i u - t g ~ . ~ ~ c  i t  h:i\ :l:i-ceil ti? in CO~OI-ado. Id. 

I?* - $ii%?c.~z%s-iosr nard E$ccisj~n: The Cornn\is\ion directed Qu.est to / ~ r i / . / - o / +  thc I;m$uagt. i n  
C-'_'F' X t j  ~ . ~ c f ~ t ~ r r  is, i I in tilt. QPAP, tior rllsert the exact 1nng~1;ige. The CPAP docs n o t  
b&* jir*. ;jxg j % i . ~ l t  tcril1it1i1tc ~ I F ~ . ~ I T  @$*e\t cyiki I I ~  the Ic>t~g di S ~ : I I I C ~  111:lrk~L. bllt i ? ~ O \ ~ i ~ h . ' h  

tlt*rr illK :--f2<a'%txif expire 3ftt.r .;I\; years, \\.it11 cellnin payments. ccluj~nlent to Tics 1 
pi-$iinl:rni+. c~.igtr;ntirrg q l h y c t  t ~ 7  Comn-lssion revieii,. Joi17r ,~ I I . s I \ ' c I . ,  r \ t t l / l ' I l / / ~ ( ' /~ f  ,A, 
'a i 5 ? ' 4 1 ~ ~  h -a ~ ~ t p i t c ' l l i t ! : f r  (foe\ nut rcwlt i n  the problemx Quest al\e_~es, Qwcst h:~., 
~!-,rgib;it ,>ct'ij li1 tht+ hil~igiti~$~ i ; ~  it% plan tiled i n  Co1or:lclo. Q\\ic~t pso\~ides no 
eit--t~fii;rt;t*~; i . 2 ~  t i h t  staclr protihion i \  not appropriate in the p1311 for the state of 
R , g = i - i s n ~ ~  ,A,ils~i:, trtg tita.ie after the plat-, rern~itlates for a re\;ie\il of paymcnts to 
- ~ r  h 'Z.EC:, u iii .&iicltt ihc C(S~IIIII~V,~O~I time to investigate tile neecl for I*r l* l  

:ds~I:ai.ai.: -;; . FLC t g i ~ t f l ~ ; .  n1le3. if' the C'onlnlission 113s 1101 a11.eacly uciopltcl 5 ~ 1 ~ 1 1  rule\. 
'$5 &tic ~)'A~YI! t1::21 j~*:)t21: Inn? di'rtancc ntnrkcr, i l  \vill l i l iel~ conlinuc to conlpetr! 

:t i1 l "i-1~f-i" ., v-7 rhc irr-,jt! 111,1rjtrr, For the r.en:;ons stated ahoise. iife deny Qwcst's 

2. - 
8 a* t.;-cs,fr;rn i %.h r t i  if>*: ~ t . i g , i t ~ ~ i  VPAP recjuire4 CLECs to elect a renlccf! k>r poor 

p+vf~w:rf,ia~ct:, hti f  i l ; ~ f ~ r l ~ \  ;~II e>,ct*ptfon all(-w;ing CLEC\ to \eel, rcnxdirx fi31. I ~ O I I -  

. ; ~ q t ~ ~ i + ~ t i ; j I  i ; , a g g s r Z \  sit ;liti<>li. I:.\. 1-7110. Thc Report rrcommetided ~nod~fylns \cirl{>ir . . - t . ~  l tj l l i i  l a r ~ >  ibcis~:l? \:rj t i \  r~oi~-contractcal causes of action to tiiln11 not con~~xn~,a\rlrt  
~ & ~ j p r  .I .;# t~tr:irlil,li theup n i  liability. iit1por.i trf 32. The ili"' Supp lcw~e~ l i c i l  Ot. i l~r 
t~rirrtd 5h.i~ $iio F ; q s t ~ ~ ' i  rt.iotnn:cndii~ion ~i.ould severely ancl inecl11it:tbly limit thc 
4lpt;italjr:; c ~ ~ ~ j t ~ t * i j l ~ ~  :rt~;~jl;ibl~ t r j  CLECa. 01.clc1- ~ i t  f1Y3. The Order seq~iirc~l ( ~ \ v c \ I  

st " 
i - ~ .  i:ls:rujc i:rri~i~;r;*c. in p;tn ~I.C~JIL>\CCI by .-2TckT and in p a l  from wction 1'5.6 of rhs 

*f '  -&" t t:l 

- - 
7 _ Qoct~%t a)::,c.+r ;rr;:ic-\ rt1,it rile clcctian of remedie4 1;ln~usge of [he QPAP contain., 

$,:r;i i*~l;"ge!f< t i  i , i r ~ ~ % , l i p ~ 1 3 1  i1,ltll fang~tagc ~ncliided in rhe Trsax plan and plans aJtrptuJ 
rll :CY~J; ;-*#;e: hr:s~~ci3'. rr;l ' iBt:'-i region. P<-~;rrorl ~ z t  28. Qivest arsite\ that ir is. "in~cncieci 
:. ~ ~ q ~ ~ f : -   if^ ~ i e ~ : ~ ; * i n  s i '  rt:nlciiir\ r~rnpsn~, lble  in  conrr-act thnr are nvailable tc, the 
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CLECh rc-ts i\cti\*it!j co\zel-ed by the PAP." Id. (;)\\.~241 ; I I . ~ L I ~ \  Ii11,i~ i h c  i ' t irrlrtai\-.it  kt: 

ctisstlyrtsds tile FCC'? ~ ~ s i o r  g~iidanct: on the ihsuc. ltl. ~ ; r  39. 

rr i Qtircsi :ilsi) 3sse1-t~ 11l:lt ho~~o\vi~i_e por1im1.s of CI'XP wctii-ttt I ~ ; < I  I\ pvi~hIi.n:,ilr~r ,I% iiit: 

context nf the language is lost \rl]nen only a poi-tion o f  the li~llpu~zt- 1. b ~ b f t j l l l t . i !  ] t i  t r -  

4 7 . .  Qwest also oi?jects that the CLECr' Ianyuagc (tilci nrrl r c f i c~ t  t\;c !~;r~tj_'k:,i.i:.= it1 

file CP.V that a CLEC must disgorge an!' p;lyinents t l ~ i i r j t '  ~ I E ~ L ! ~ ' P  illc QF'Af' if rl~t.! 
psicecding uncles an al~crnati\fr sernedy. 1'1. r r l  .TO. f:ir~alt. 4'Jnc.f t~ffert- t r ?  t i~ r ) \ f t !?  ~t)ii: 

Q12,4P to iticlucle Ian_rua_ee from the Utah stiptrlrttinn. It!. iri .:i--;l'. 

t,-, C'LEC's: TIie CLECs ~1sse1-t tliril section 13.0 of the Qit'.AP ;ti Ltt 'f~~cJ E >  vsl 1 1 i ~ k  

l tcrr  c'nnt:~in esnctly the same lan_rungc 3s contained in the f-'i'C"-:ippr.rltcd SWt' *?-kr.(,$< 

plittr. Jorrlr ..-\rr.s~t~r. crr 36. The CLECs assel-t that the FC'C h;i. rtrlt t-cqttttcii ih;tt 

liability urzdes thc QPXP he the only ~.ernccl! 1'01. CLEC\. I t / ,  ti; .:- Tlre: ('j 't1C + ti<ite 

113;11 t l l ~  StilLCh 01' MOIIL;~II;I, N ~ l ~ s i t ~ k ; ~ ,  i111d Ufy011ii1lg ht~\'c 31:~~ ~~~j<:k:tt ' :!  Q k ~ : * k f - k  
u w. p l - ~ p o ~ i ~ l  and have ildopted the Cnlosado ~1sop0~31 for C I C C ~ ~ C I I I I   if t"r'~~>et!itl., fd. ka: ~i 

-!(I. The CLECs are concerned [hat Quit..;t \\~oulcl accept thc Itlrrgtl,\gt* tt? Cn+i l .~ t ; ,~ ;Et \  .tmi 
t ~ o t  in :~notl~er state. I .  1 Finally, the CLECs r.cje~.t 111~: I.ing~i~t:v r r l  iixe I \ , 4 r  
.iti[?~lliltirrn arguing that it \t~oulcI foseclose 311' a;tc~ntkti~e r.cllttld! !ti ilr $0-4 i "  

P! i I>iricmssion and Decision: We senlain convincecl that thc QI':\f* \t.ltwlJ 11r)t  tw the \ t i l t" 

rcnic?d>  failabl able to CLECs for poor performi~nca. N(ir l ~nx  tltc fi<'C' I-t'ijtttr'ert the 
QPAP to bc the sole senled!,, We reject j3\t8esr's t3ffe1' to sll'hititu'tt' 1 ~ l ' T $ l l i l ~ ~ ~  I ~ r l i l k  khc' 
UL:III stipulation, as it appears to lirnit the :llternati\.e rcrl~ciiic.; f t~r  I":,itC\ iinrrc t k i r i r i l  

thc 1:ingu:lgc recommended in  the licpost. lip or^ review ( 7 f  ottr t l o ~ ~ t k t r ~ r ~  rrl the- ,i'r' 
S'rc/~l~lcr~lcnt~~l OI-LICII., however. we agree that tile l;~ngtla;c' ivolcre~i rn p;lr;r;trztpf: to5 
\$:ac; not rt ful l  rund accurate excerpt from the CI'AP, tlspi*ii;ilij tc i t t i  rc;,::~rtI t i t  
disgorgng paymentc, made urides the PAP. 

f 2 f f  I n  ordcr to accusatclg reflect the conccpta nncl lin1itatitv14 st'! iilrtll 1 t 1  L.~+,';t:trli f tr  : r t  t!rc 
CPAP, Qwcst IIILISI scplace section 13.6 of the QPAP tt i r f l  hfrc i i r t l t r \ \  (1%:: 

1 .  This PAP contains a comprtlhensi~c sct ni' pt-t f i lrrrr,ttri i:  * ~ t t l i r ~ u ~ \ ~ t a i c \ .  

statistical methodologies, nnci payment int.<ll;iriE\i.r~i tft,'il ,1rc r f ~ i . r s t ~ ~ ~ . t  

to function together, and o111y ri'lgetht-1.. ah ;\n inicgr;trct! nhr~le., T'cr 
elect the PAP. CLEC must ~tclopt tlw PAP i l l  it.\ ~-f~!~st~t',  i t i k t t  11% 

intesconnec~io~~ ngreemcnt with Qtt.~'\t i l l  lick$ .,I' f ~ i l l ~ r  , i ! ! ~ : r~ t ;~ t i ~~  
st~tndal-ds or rclicf, escepr 3.4 stated in S c c t i k ~ t ~ ~  f 'i o, !. I \ , f t . l .  ,mli 
13.7. 

13.6.1 In c lect in~ the P.AP. C'LEC s11:lll surr~:nJcr ;lr,> nlrtrt., i t 1  

scmedies under state itcholcs:tlc \cr'\ icc cln,tli!t nilc. clr ifixlct 

a n y  intcrconncctinri agrcettlent ctcxiglrccf frriri rJc \\lc-t-r 

monetnl-y I-clief for. the snmc i?e!-tc~znl:~~ncc i i . 5 ~ ~ 6 . -  :~~liirc.i~~,cti b! 



the PAY. Tlic PAP s11:~ll not iiniit rirher non-conu-acru~11 Ic;;\I 
or 1iar7-con.tractux1 r.t.gulntor> ren~cdies that may he ii\.ail;tblc 
t ~ ,  CLEC. 

13.6.2 Tier i payments to CLECs are in the nntuse of iicluidatod 
di~xiingcs. Eefore CLEC shall hc able to llle ;In actio11 secliir'lg 
uiln1r;icc d~unages that tloit. from an alle~ecl Llil~~rc to pel.l'c)l-~r~ 
in nn :~r-en specific;llly rneasul.ed and rc?ulatcd by thc YAP. 
CLEC r1lUat first seek permissio~l thsoug11 the Dispntc 
Resolu~ion Process set forth i n  Section 5.1 S of the SGAT. 
This !~rsmissiun shall be ?runted only i f  CLEC can pl'csent 
rt.l~honahle theory of damages for the 11011-zonfor~nii~g 
perfnrn~ailce at issue and eviclence of real world cconu~nic 
h;lr*ni thiit, as applied over the p r~ed i r lg  six months, 
estabIishts that tiit. actual payments collectecl for non- 
iilnti71-mins performance in the relevn~it area do not ~ e i l r e s ~  IIIC 
exieilt ( ~ f  the cumpetitive hr~rm, If CLEC c:ui makc this 
shoti*ins, it shall be permitted to proceecl trr~th thib nction. An) 
d a n t i i ~ t ~  a\$ ar-ded thsough this actio~i sh;lll he offset ~ i ' i t t ~  
paynlent\ made under this PPLP. If the CLEC cannot 111ahi. tltis 
~lhoiving, the action shall he barred. To t l~c extent that CI,EChs 
ct>ntl.;lct action relates to au area of pe~.formtincc no[ i.idcfrrssurl 
h j  the PAP. no sucl~ procedural requirement shall apply. 

ha Ibk1cfhe paat';~p,tpitlr arc i ahe i~  clirectl!, from CPAP  section^ 16.3. 16.4, and 16.6. JVn: fitrcl 
!ht% f,i;lkii~;tgc i:itn;c'cfl> halancelz the corrcernc, of Q\\est ;ind the CLECs conrernin~: 
i i ~ l i t t i t j ~  tlriil~ti'iiil t"*cpc\sut.c and remedy in^ poor- ~,crforx~ance. Q\\~tr51 has iiglted .io xlii., 
li;arr;;. f:'ri~gt~~i$r c~litcen~illtj, e i ~ c t i o ~ ?  of remedies in ColorxIo arid must :idopt the \:rnrc 
Plaspta,~gt. iri r t i  F5b~-.hit~$fni~ CJPAP. 

" -7 

.% cJ r he i'1"4f'i~ri;rinittl~ filee! in the Multi-state Proceedin? incluciecl il p~.ovisiot~ ollcrwitl:,, 
C ~ ~ k i : ~ ~ , ~  tt,ye'if t i ?  O ~ ~ V I C " ~  i111y :tu.;il-~f "for the sanie or analo~ous t$~holesale performance 
< r ' i ~ r ~ ~ t i  !%:+ i i j i i e -  P4I).'. I:,\. l200. Rrhile the Rcpor~ recomn~ended changes to s cc t i a~~  
i 'r.7 $ti' il.it.f QIfl,tQ, rllc Repc~rt did 1101 c h ; ~ ~ i ~ e  the 1;11igu;lge nllo\iring Qwest the I.i$bt to 
z'l;,ikt. r i f i k . t : i .  flsraglsph -702 of tile .?if"' S ~ r p l ~ l o r ~ ~ , l l t r l  O I - L ~ C ) .  recluires Qt~trst t~ 

rtti iilt'c~ t i~r :  SCiA'S 10 rcifect th:lt 01115. ti court or finder of fact has the right to require ; i i ~  

E ~ ~ ~ w E .  Ttw Order determined ihilt i i l l o i~ in~  CJucst the right t ( i  offset u'ould only ircld 
,t~!~;ijik'r fc% ri of li[ig;tti(r[l t~nnctit-nin: QwestS\ action if i t  \\;ere nut ordered by u court 
:7: et.ctti3las~;y ~ i> : l i t l l i j ' i ~~ i i>~ l .  Clf*i - /c 'rm ~ l f  $7202. 



()vest: Q\ve\t a\erth that notliins in QPAP section 13.7 gi\e., (,l\\tt\r rile  ILL 
tlccisior~ 10 dcterrn~ne an offset. Pcti(iorr [ [ I  .f!. Quest argues r l ~ i i t  Ii3c 1 1 t - t ) ~  i \ r t a ' -  g~ie.,  
(J \ \~ ' sI  I ~ C  0pii011 tn clioosc the forum in uehich i t  enf'orcr\ it. i-~~gh\ ttr r t t  Itit . . 
?;j~wiit?c.;ill!. Qwec! slates 11131 its de~isioll 10 nffwt  i \  "not urrrct~ic~i ,~hlt.. it/. 

C'LEQ's: Thc CL-ECs asserr that "c,ff'set is a jurlicirll concepr 1;)). rhc. finiltv c ~ f  t:li*t t t r  ". - * ctinsidsr to rrl\ure lli:~t a pan\' does not receive double rccovcr.~. . l ( r r ~ f {  4 t t < t i  cr  ~ t f  2' 

'Stie CI,EC'\ t15ser-1 that Q\vest has the rizht to arguc fbr a11 ~ffit:t, hilt nr)r ffle right t t *  

rt~i&c the uffbct o n  its own decision. Id. The CL-ECs note that thc 're\;ti pk~ti I C ~ U I P C - .  

t11:lr "u-tirrlicr an c)f'het i \  approp~iate \vill be determined in thc rclc\;:knt prr)iec41illgt' 
irl. i r i  4.:. FUI-ki~rl-. tlie CLECI; argue that Qwest I-iax ngrcccl in ( , ' ~ l i > t ' r ~ i I o  tnilucir.  rn 
tllc ~ I : I I I  c?ff\et I:111gi13gc like tli;lt osdered in tlie -70"' ,Cril~l~lcrrrrtt~rtri f hricsr. .  id. 'Phc 
CI.,EC's i ~ l s o  rlorc that thc atates of 1d:lho. hlontana. Xcl>~:~\hi). :,ln{l \\'! t ) l i l j i t ~  if.!\ L* 

lirnilecl Llie right to of'fset to tlie cour-~ or tincler ot' fhct. I d ,  r r f  4,?-47. 

Z)iscia!;ston and Decision: Q\i:cst hi!~ pro\'ided no rcasrm lo pt:~~tl:\rlc: (1'4 ttl II\(ILIII! oift  

rlccihion in the 30"' S ~ t p l ~ l c ~ i i ~ c ! ~ t ~ r /  Oi-~lri- on this issue. and \it. den) tJi\ ~ - t " \  rcqutb~r ~ t ~ ~ r  

it.consiclc.r:ltio~i~ Qwe!jt has speed tu bimiltlr language 111 C O \ ~ I S ~ \ < \ ~ ~ ,  ;inif ti\ ut: \~ : i f i " t f  

;1h11\ e. l u x  not sufficiently explained \i~h> tlie I n n y i y r .  i i  inLlpprcy3riitit. tikr 
\lrasIiingron. AIlo\vins Qwest the right to offset ;In a~val-d (3n i t \  tl\t'n cfcc'i\ii-t!~ x k t ~ i f t k  

onl!. ilivitc aciditionnl litigation, contrary to the FCC"s clc.~ir*t. fcrr :I pli111 ulth 't "%t:l1' 

trsecirting mec11;lnjsni t l ~ n t  cloes not lea\ c the door open iil un rc ;~~~~n '~ l l I ) c .  f r~ ig~~ t l a i~  i t t ~ ~ f  

;k[7pc:\ t :.I 

112. Forcc Mqjerare Language 

Tllc -+01'' S I I P ~ I C ~ I I P ~ I ~ U I  Ot-cicr adcisessed tv o inipa.\sc i4~~1e4 c~~riccl-l~iilg I ( l i i ~  t~lri\c!:i-~- 

c\l~lrlt\: First. \vhethei. a reference to p:u-ity ic appropl-ixcl!' ini:l\rclc~l :rt lhc ~ i t r l  of 

t)13,AP \ectlon 13.3 because force rnajeure everits should not  :rppl! 1 s )  pi1nr.l *~ . t~r i ; l i \ l - i ,  

:\it11 Seccrnil. \vhether Q\i'est milst file a \ i i ~ i \ e ~  oT pa,\niaii ~ ~ h l i ~ , ~ t r ~ r l l i  t v ~ t h  t f~ t -  

Cr)t~~n~is\ion frtllow~ng :I force nlajeurc e\,ent. Or.~lc-r- [ i t  %"q2tlS-L.!. 'I'h~1 JZcyc~r't 
r'c~ir~~i~~~ienciccl ; i d o p ~ ~ n ~  1;1nguagc propc~rerl b! s.2T&T to ti-re ct't;+-tt thih F P I ~ ~ ~ C  r t~~ t i cu~c  
c.5 cnls d ~ ~ i  nil1 CXCUie pc)~)r pe~form:~nce \\.jth respect Ici pat-I;! ~~~~:~,"ii lre-, .  !<tyv~r: L J ~  -L%. 

Qtvese: Q\.r.t:st states that. at AT&T's requeht. i r  irlcluded c.crt;tin l;rt~pui~;c ui VP.-Zijl 
kccrion 13-3 to adtfress the time frame in wliish iorce nlrqciirc anti oti~ct ts\r.~i~irrg 
rycnls 11~oulc1 apply to benchmark and pasit) measures. f'critiori tri ,i3-.;.3, C,!lte..r 
:~r$tit.s tl~;!t the reference to pruit?+ rncasuses 1s 11ece4siir>. hecr~usc [titi jll1i.3rc ,il\o 
znr,lucles "0111er ~ X C L I S ~ ~ ~  eve11ts." la'. (11 3.:. 
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Qi%c,t 31%~ i?hjt"cth, tc, itj~e r~quiremrtit t h a ~  it  \eek a \\ ai\ er fro111 the Comnlishron 
bcftirc i ts perfnnu;tncc i, exc~ised 1'01- 3 f a c e  n~zjeure TI cl11t. /li. ($1 ~ \ t  ~iisltrf\~ 1/1;11 1 1 1 ~  
fJP:tS' ;ilrcad> prc:\ ideh :I proseis for pilrtiek, to petitiori the Cr~nrn1s\1ar1 to cdc.tt.rniinc 
u Y;-;[her rr fcjrcc 11.rqjeum.e c\ erlt should eucu,c Q\\est's perfun-nrtncc., 2nd th:~t ihtl 

C'ot?~mii\ion'~ decision \voalJ an1~-  add an administsarit r hurdle. Id .  t r r  .:4. 

.t"x,Ec5: The (ZLECs il~scrt ttlat force ~n;?jrure e\ en15 should not :!ppi t o  p'trit) 
Wsi\*ul'tra. .Ir?inf ,.lrirri.t-z. r t f  46. The CLEC s suppest, Yiu~i~e\~es. :~clcling tilt! ivctsds 
"tt\~lurlir:g F~tn;e: hIsjcuse e\entsk" :~fter the iiord "parity" in \csricrn 13.3 i i ~  crr~.icr 
re:tcds-c. nny snttliruitics or incon~istencies. id. LIT 44-47. 

Tfv. C'I,EC< i iscefi  that the Comrnission should deny Q\\ t.\t '\ recjucsr $0 r-c.c.i)niiJcl i l l e  

tfr;ih,itrsr to 'rt;~~idif,v section 13.3 LO asid 3 \vai\.er process. A$. (11 47. Tl~c CI,ECh itr'giri: 

tliet tile csi~ting proct'skes place tlte burden on the CLECa ,ind the Comrnr\\ii>n ((1 

j)ei'tifir\?tt [kit' C'i7t1txnis~i011 to dzttrn~inc i f  a force rnajeusc risnr 41~1ulcl ck.cu<c 
ywrfcfnmnw. / i f .  The CI-ECs a r p e  that d ~ e  hurden ~huulci he pltlc~'c1 on  Qu t.i.1. rant 
C'LEC,. trl recjuect &:it Q s v c ' d ' ~  perfonl~:rncr. he excused. Id. The C'LEC:\ note rh i t t  tllc 
i'f3AP. irhicb Qwcst has noik. a,rreed to. it~cludes such a prot.i\icrn, [c/. L I ~  #- '4 ,S .  

Public C'crtxnscf : Public C(~nnbe1 argues thnr the ~v;li\.es psoces\ r~~l~rirecf it1 the .%Of" 
.5;ar,ni~li..rrri.1zft1i Otijlcr u i l l  proside a clearly defined and transparent pri)cc\a tcr protc~t 
az;tixr%t dlr pt)lcntinl ab~ixe of force rnnjeure claims. Pu171itk C o ~ o ~ ~ i j l  '.s R L J . ~ ~ ~ o ~ ~ s o  c l t  7 ,  

%)ix'ttssiarm artd Decision: After reviewing Qwest's petiiion anci the CLEC's ~ C S ~ I O I I \ ~ ,  

ue Frank, j t ~  part. Qtvcsz's request for reconsideration ancl require Qwest to modif'y tllc 
~s~fip,gt. in \cction I3,3 to rid13 the tvctrds "rcxuluding Force Nlajeusc even15 1'' i~f'rer tlrcl 

t v4 i rn i i  "parit:" 10 avoid an) confusion or inconsistencieh. 

sJi,tc..r'% rcyiroa to reconsider the requirenlent for- a \i'aiver procedure i h  C1t.llit.d. ih 
re: ir:r:i t l i  r l ~  provisions i n  sectiorls 13.3 and 1.3.3.1 shows that there \voulrl not  be n 
&:pii;c;ntC~e prcriess. As the CLECs point out. the current process docs not ~~ccjuir't ' 
r j t ~ ~ % r  tc? heck appro\-a1 before it considers rt force rnajeure even1 10 be an tsciising 
c.terrt, 'Fhc t t a i ~ c r  prr>cedures rec~uestecl by Public Co~rnsel and reclulred by the 30'" 
Sjq?yr ic . r tzcvrr~ / /  i3rdc*r- are neccssrtry to avoid any potential abuses, and places the burdi.ir 
garlire ~x~~p~~)ps I i~ t r ' l y  on Qwest to request 11131 its performlance be excuatld. 

hc:tif3z1 1 1 -2 ~f Q \ ~ t s t ' s  QP.4P protides that payments to CLEC\ be nradc in tilt: tbr.111 
of hill credit\. ritrher ilion h; cash or cliecl; Pa,-agr:lpl~ 110 of the .;tY" .Y~rppl~~/i lc t ircri  

f j t r i r . ~ .  recluircs Qi~;ect to modify the QPAP section ro adopt the Iiunpagc i n  scction 
i 3.2 ef it12 C-PAP, prclr.iclir.t_r that paymenth he ri~ade in c:tsh, except ti 11t.1~ a CLEC h:15 
nun-diipu~etl c f i ;~r~es  90 days pa\t due. 



\ I  Qlac$t: C)\r.r\r ~ I - S L I C ~  [hilt these i \  nottiin9 111 the recold to 5~1p~vi.1 ;t I . L ' ~ L J I S L ' I I I C ~ I ~  ~ h a f  
$ ' ~ . L > I I I L " I ~ ~  hc ~ i i ;~Jc  In c.:1sh. i o  i 5 .  Q\\cst then notcq, thlti i t  ])SO\ icl t~cl  rc"h11tt;ll 
tii,.~rir;~r~ti\ in  tllc klulti-state PI-ocecdinz to demon~tratc: r l i ;~ t  (FCC-appro\ cd plans Six- 
Nrn '?'or!,, Connecticut. and Massacl~userts al l  inclucle pa>.menr exclus~xcl~ b) hilt 
i,tcdit\, id. Q\\'c\t also iuFues that payment by cash \\ coulcl !be mnrc cl~fliclrlt to 
;ik.~il\llll~,tt:r* I d .  

C'SAI31(1':~: 7'hc CLECs iil'guc th~lt Qwest ha\ 110\4. ayeecl to the 1 ; 1 1 l ~ t l i 1 ~ ~  ill the 
C~i1nr;tcIo plan rctjuiring thc company to pay CLECs in cash. r.arlier than Pill crcclit\. 
,ithi tti:tt Q\\est shr?u\(l ngee  to the s;Inie pro~~ision in i'ashingtan. .J(~irlr ; \ r t s ~ ? ~ l -  t i ?  4s- 
4% "1-11c CrLEIC's Lilpue that Qwest has 111adr no new :~ryurnen~\. nor pro\ iJCrl all: rlcu 
cr,~{lrt\r*c. ~ l r n t  ~,i~ouicl C;ILISC 111c Co~nmission to c11;11ly i ~ h  cicci\ioi~. 111. t i r  40. 

I3iscu3$:iitrn aiad P'becisism: Tile secord i n  the Mul~i-state prncceding inclucIec1 
trU+.,tlnlc~ny. exhibits and argument conceriiir~g the issue oi' th~: t'c7r1i1 of pityn~ci~t. Tilt. 
p;lrlicx pi'oisidcd aclditional argument on rile ishut' before [hi:. C011li~lissinn. ;-I.) Qit"clXI 
1'1,~. IIC)\\ a ~ r e c d  to lar~gua_re concrrnin~ the 1,1-m of payment i n  Calurado. \ \e  SLY IIO 

rs:,i\t)n Iil n~oilify OLIS decision 011 the issue in the IO": Si,ppl~~r~~ci~tc;l Oi-tkci.. 

k~iFrt i r ln l  1 -I. I n n c l  1-1.9 of the QPAP recluir-e Q~vcst to pro\.ic.itr inont l~l~ rcpol~\ to 
t.'l . f " l I%s ;III~! the Commission of its pcrfornia~ice under the IIYC;LSLISC~ \t't t;7r(ti i i l  tlw 
QT':kf. f'ii~ilgl-aph 1 4  of the 30"' S I I I I ~ ~ C I I I C I I ~ L I ~  0i.dc1- recluires (I)\se~t to also psnviitc. 
i r r p l r ' ~  ul' rhc t-rtont\il), agsregnte reports to Public Counscl. 

f , ) ~  ,scslt Qn2est stares tbi~t it does not object to pro\.iding nior~tlil! repclrtc to rhc 
<'i>~l~inlsxion, hut requests thnt tile Commission allouc Qivest to pr'c~~-idc the st;1tlq 
;rpgrcg:~!c infi>rmn!inn on i t s  public \vebsite. Pcritiori tit Sh. 

I'tihlic C ~ O U ~ S C I :  I'~b1ic Co~111sel requests that the Com~nission ilffit.111 its ciecision 
rt.ilu~-jng Q\scrst to pro\tidc copies of its monthly rcpor:s to rcle\,ant partic& huch a h  

I*ut~lic. Counsel. l'lrblic- Co~in.rcl',~ Rcsl?orr.rc ( 1 1  8. 

ERii;rus,i;iora ararf Decision: Q ~ ~ ~ c ~ t ' s  rec~u~st is vague. u~lcl ilxplie5 tliat Qivest 'I\ nulcl 
n r r r  pro\ i~ lc  paper copies to cjirho. the Commission or Public Co~inscl. 'I'httt is nkli 

i k ~ l f i c ' i ~ n t .  (,)\ilcst must sevise QPAP section 14.1 to pro\-ide that i l  \ \ . i l l  n~nkt. rile \i;~tc 
:k!!gr'vp;itc pcrlornliance data availtlble to the puhlic on its ivcbsire. ancl \\.ill pro~.iritb 
p;q1~" cop) ~111CI electronic copy ofthe infornlation to tllc Commission unci Public 
X - i l ~ l ~ l ~ l .  
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IV. FINDINGS OF FACT 

I-hi-ins dixcirasecl abo\le in derail the oral aiid clocirmentary c\ idence receiveti i n  this 
psoceebin_r cuncernin_~ all material matters, and ha\.in_r stated findings and conclusioii\ 
trpun issues at impasse betiveen the parties and the reasons ancl bases for those fir~di~lgs 
and c~nclusions. the Colnmission no\v malies and enters the follo\~ing summary of 
tilow r-i~cfs- Those  portion^ of the preceding detailed discussion t l ~ a ~  slate finrlings 
pestninin_r to the uitimate finclings stated belotv are inco~posatec~ inlo ~ h c  ullin~ntu 
lindirr~c by reference. 

(I1 The FCC has accepted state performance assurance plans th;lt contain it 100 
percent cap for severity of perfoniiance failures, and has ;~lso acccptccl 1)l : r t r  
that did not contain such a cap. 

i) The e~.icience in rl~is proceeding c1oe.c 1101 demon.sli;'lrs hou. fi-eclrrently Qtr,c.at 
~nonitol-s its perforlnn~ice results. Qwest has :~cccss 113 its oi\:r-i p~rfor113;11icc 
data and has control eves how and when to analyze the dilta. 

(35 SGAT section 8.2.1. :IS filed with the Con~missiol~ on April 5, 3002, o r~~ i l s  
certain aspects of the Washington colloctltion r u l ~ ~ .  WAC 480- i 30-560. 

$4) The FCC has approved pe~ibnllance assurance plans jn Neu, Ynr-k and 
M,?ssacl~uselts that ailow the stares conirol over changes to the plan. I n  
ndditioli. Qwest has asreed to n plan i n  Colorndo that nlloi1:s the starc control 
o\.er cl~iinges to the plan. 

( 5  1 1Jndt.r the provisions of QPAP section 15.5, as secluired hy pi\ra~r;rpl~ 2-17 of' 
the .7l)Ih Siy~plcn~crlrcrl  0 1 - c l ~ t . ,  Qivest is not required to conduct n soot c;\uhc 
anal ysis every time there is tl consecutjvc-' miss. 

(h) Qwcsl has agr-eecI to implement tllc terms of secticln 18.1 1 of* thc C~lor'icclo 
pIali. which allo\vs the plan to expire after six years, hilt requircs puynzenh ro 
ir~dividual CLECs lo continue after expiration of Iliu QPAP suhject t o  ;I r .c~~iu\ t  
c ~ f  their necessity. 

1 7 ,  Q n e s ~  has agreed to include in its Colorarlo plan ii provision that gives l l~c  

fincler of fact. i.e., 3 court 01. state conimissi~n, thc rislit t~ cleterr~lin~' !11'1)~7tl~ct' 
3:i offset should he made. 

t8) Qwcsx has agreed to include i n  its Colorado plan 3 proi.ision ~.ecluiring tht* 

company to pay CLECs i n  cash. rather than bill credits, except whcrr i L  C'LfK' 
has non-disputed charges 90 dass past clue. \imil;ts to the r.ecluire~nent odcrctf 
i n  paragraph 320 of the .?d" ~ r ~ ; ~ ~ i l ~ , r l e , i t i i l  0,-(ii.1.. 
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Iin\.i~lg discuhsed nbo! c i n  detail all matter\ mnteriill ICI t I l i \  Jet:isicltl. :~r\ t i  f~,i\-tn$ 

:,r:~tecl general l'indings and ccnclusions, tlie Comniisxion no\\  ~n;ihc\ [hi* I'o\li~\-lft!; 

cunlmtlr.y i.onclusions of l a ~ l .  Those portions of tlie prcccdin; rlcht:t'rlci! tlisrpti;r\tr~i~ ti:.;i 

t ~ a i c  conclusions pertainin? to the ultiniate clccicion\ of t h t  Co~inrnisctit~n ;ir't* 

incosl)os;ltccl h y  this reference. 

( 1 ) The FCC'\ zone of reasonablenesi test cloeh not limit \,tatck ro a p p r . ~  irk? pibin- 
iclcnticnl ro thosc inclutled in q1j?lic;1tio13$ the FCC 11~1s prt-\ri)tt\ll\. r t p i ~ t t ~ ~ c , i  

( 2 1  S t m  commi$sion authority to apj~ro\~c ancl ndrzlit~ihtcr il pet t i l r~~l: t i l~tt  
assurLlnce plan dc.ri\*cs fsom state la\\ and thc Telrci~tiir~~ti~ri~;tt~trtti - \ i t .  ,tnel 
not limitcci to a~rthorir), undcr- sectiotls 77 1 a n d  272 of tlsc ,-!c*t .~tit,L i-C't ' r'itlc.2 

#:#A ( 3  r Thc FCC cupects ~hnt states \vill lonh to anti h u ~ l i l  11170it tllr' ~trlrh dtmv ~ ' I I  ihI t~r ' i  

cttates or1 pesfc)linance measuremrntx and p ~ r f b ~ r n r l i ~ ~ c  a\itild;irrw p t * r t t \ .  . L I I ~ E  
does nor prohihit s tam ti-or11 doing so, 

{ I ! ]  (41 These is I-onm \\.irhin the FCC's zorle 01' rc~;~~onahleric:~,~ ftrt ~I:III* icr  i r i t  l t ~ I t t ,  - i t  

remo\-e, a 100 percent cap on se\.erir!. nf ~ ~ ~ I . S ~ I ~ I ~ I ; I ~ ~ C I '  f:~clur~\, i l 'e ~YCILICI c 
that ren~oving thc cap best achieve.\ the plAol?cr balarict: clt' i ~ ~ i ~ t l r i t \ z ~ x $ ~  i ~ ~ r  f\)+*ii~-,t 

sol law in^ a grant of section 27 1 auihosi:y. 

t 5 )  A plan that allo~vs Qwest to  miss significn~lt 13crtt1rrrlnnc~ rne:\uiir'csrtuilt\ : I t r i b  

tl:il-d of tlie time ~i~ithout consequence clue\ tlnt fill1 avrttr~tt tkic F(lL(."'. ,+~itie iif 

reasonableness. as rl~e plan does not cr.c;ltr :l "n~c;inir)gf~af ;rrid siplifis,!n'i 
irlcenti\~c to comply." Nos \vould the plan atierju:itcl\ '"tictt'cf ,rit~X 4,111cirirt1 

poor perfor-mnncc \~tsen i t  occu~.<."" 

d o  9 ( 6 )  C'oa~sistcnt ~ 4 t h  our decision in thc S]?rtbin/ : \ c . c v . \ r  O!ulcr., lhc* C'til~rr~n~,,%iriz::  

map asscrt ,juridiction oi9cl- the PI-ot-ision of inlr.:~\t:ltc ceri (ct*r, t ~ t i t f i ~  tcrif~'~ , i t  

lariff \vlicre the rnaltcr does not involvi' C I ~ ~ ' ~ ~ S L ~ C I \ I C I I I   it r:iir3 f c f r r t i  I X I  i 1 1 ~  

titler-a1 tasi ff. 

j r M  ( 7 )  Sra~r ~oinrnjssinn ciintml over c l ~ i \ n ~ e \  t o  p a  S ~ ; J ~ ~ I I I ~ ~ \ C ~ L "  ;irs,tii-;iiiie: j $ j : l i i k  i-. 

u*iltiin [kc. FCC'\ zone nfrca~onahlcnt.~\.  ;t\ tlic FCC cspt*;~~ \t,iicia t ~ l i  fiiritr ,ir 
prominent role In nioclifying and ir~spro~ ills ri~c pcrl;)ni1~t11~c r l t ~ ~ t ~  i i h  bil 

perfosmunce assurance plaris and has approxed pl;~ns t ~ i  Sei t  ' 5 ' ~ ) r h  rr irrt  

h4;1a$achu\ctts that 3110ns m t r a  c~ntrol  uvcs ~ I I ; I ~ I ~ c *  t o  tticb f ~ l ; i f i .  
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f8i Tlrc QP,AP shoulcl not be the sols remedy ~l\*;lilahle to CLECs for pour 
pcrforn:nncc. llr)lv lias the FCC required the QPAP to be the sole rerncdl. 

19) TIlc uptiicer process follo\c,ing force ~iir~jeure e\.cnrs ortlerud i n  paragraph 708 
caf the .~il:' Sttppfc~i~c~r~rcrl Oi-clcr- is neccssar! ro avoid any potential ;~buxt: 
c.onccri.iins force 11i;?jeure t.1 enta. and places the bl.l~-clen morc npproprintcly on 
Q \ r ~ : ; t  lo request that irs pe~formanct. be t.xcu\cd. 

4101 Q ~ Y L L S I ' ~  (lifer to pri>vide the Commibsion :ind Puhlic Counsel access c\ver i ~ s  
\\ehsitc to  monthl) aggresate perfc)nnance rc'pol-tr; I S  not siifficient. 

?'I. ORDER 

TIIT:. f"l.fhfT\~lISSTIlN ORDERS That: 

i l r The C'ommission retains jurisdiction to implement (lie terms of this orclcr 

12 1 Oxvest's Petition for Reconsideration of the 30"' S i r p , ~ d c ~ ~ c ? ~ f ~ ~ l  OI.L/~.:'I. is ~ c ' I I ~ c ~ I  
i r r  p:m. and granted i n  part. 

l 4 I TJtvc.ct 1nu5t modify SGAT xections 8.3.1 . I  a~ld 8.2.1 . I  0 i i ~  SCI forth ill 

p;irap,;kpE~ 35 of t h i ~  order. 

r - 5 1  'T"11t: C'r)mlnis\ion defers u ~ l t i l  the .,is-.month review the question of ~vllcrhclt 
qxc-izrl 3ccr55 ~ ~ ~ ~ O I I T I ~ ~ I I C ~  I I ~ L ' ; ~ S L I ~ ~ S  should be included in PIBs or nddccl t i 7  

ihc QI"4I? 

14) Q t v c ~ t  musk pr.~n%ie rcpons on special acces performance i n  Washingron a \  
ifxr 'tzt~it' time. a!::! upon the sarne measures. as it does so Ibr Colorado. 

r f s t  'rti criwre that t h e  language in section 13.6 of the QPAP retains the intent ol' 
.lectrt-trt 16.6 of the Colorado plan. (?\vest must modify the QPAP as sct fortti 
rrr pt1r;ugraph 6h of t h i s  order. 

.. 
t i t  tJzt.c .r mu.$ rnodif~- the Innguage i n  QPAP szcrion 13.3 to add thc ~iiorils 

*'irtt ltrtfing Forcc Xl:tjeur-e t.1 cnt~,  r" after the ~i,ord '+parit>". 

i?ii Q';lnr\i m ~ s t  revise QPAP scction 14.1 to pro\ idr t l i ~ ~ t  i r  \x i l l  mnkc the 
3ggr:*rare perforrnanctl data a\;lil,~hlc to thc public on its website, and \\.ill 
pro\ gift: ;I p;lpct cup! and electroii~c cop! of the i ~ ~ f o m ~ a t i o ~ ~  to the 
C'r~nltxt~x~-.ic>n ;~rld ? ' L I ~ ~ I C  COLIKIS~"~.  
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