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Checklist item 8 - White Pages Directory 'Listing6 

Lori A. Simpson states as follows: 

My name is Lori A. Simpson. My business address is 301 West 65" 

Street, Minneapolis, Minnesota. I am Director - legat Fssui;~ far Q~vesS 

Corporation (Qwest). I submit this Supplemental Affidavit En suppart of Ob%estks 

application for authority to provide intertATA servicesi originating in Sstrth 

Dakota. In this Supplemental A.ffiidavit, I provide infrrrmietiortr fkat &:osmE%srsn 

Chairman Jim Burg asked during my cross-examination irr Xhfs prta~sedinq itfat 1 

provide concerning Qwest's white pages directory listings. In this Supplement;l! 

Affidavit, I also supplement my testimony on crass-exai'~\irc,s!iofl (concemlrrg a 

Midcontinent Communications (Midco) directory fisting) with new infarrr~t%ftzsrh tt.\at 

has come to my attention following my cross-excarninalian, 

t. ELECTRONIC WHITE PAGES DIREGTQRY LIStif$GS 

Chairman Jim Burg has asked how oftera the eiectrornic; white pages 

director! listings provided by Qwest Dex and accessed via tha fntefnet arc 

updated. Tr, 4/24/02 (Simpson) at 85-86. The answer rs t h ~ i  Qcuost Dex 

updates the listings contained in its electronic version af the white $mga:s sii 



1 annual basis at approximately the same time as it deliv~~rs new, ennuaf shone 

books. 

81. f\d81DCO7S ORDER TO SWlTCH LISTING OF ONE fEQSD USER 
BELebNGlNG TCp A RESELLER CLf C TO RlilDCO 

During the hearing, I testified on cross-examinatiaro eartceming a kdi;fldcs 

order to switch the listing of one end user belonging tca 81 fc;a~iiar GkEC aver EQ 

Midco. Tr. 4/25/02 (Simmons) at 35-38. 

At the time that I testified, I understood that when &ltdca \ffisb.ied to %n-trar%sfw 

a particular end user's existing resale service to itseff, uisrng number m%ei%Rtlkggt",.#+ 

Midco used the procedure of issuing an order to biscan~rsct Iha extstir~g ras;rte 

service and porting the number to ifselt", and wawlb slabs i3sua 8 %l&~d*$%t$lbf%i? 

listing order. However, I learned after I tlesfjdied that, in face. MieE-r:~ fa$l@\verf a 

different procedure to maintain the particular tiststing t w8s ai&$sttonad &E%:luh, 

that procedure is to include a request ta maintain the listtag as pa@ of :RE: eBt58: to 

disconnect the existing service and to pork the fturrtEaar ta Mdca,, i ag~~ iog i ;~~  far 

any confusion my testimony on cross-exanrinatian may Rave ~auseb 

This supplement to my testimony ctoes nett change my. fssrimflt.ty Ehnt 

Midco should have reviewed the monthly verification praofs that &wg$t su%zr't*rt!ttirj 

to Midco. Had Midco reviewed its monthly veri/rc%tiart reparits fojfo~j~brjfj t3~~;3:,ce4 

of the disconnect and number portability order, it cvoul.cL! h8vB Rrrab~dn gh~f i iy  ;rt$tur 

the disconnectlnumber portability order had been l;t,trs~i.;ad %me shn l ? ~ f i ~ . i ~ ~  ttd::~; fro! 
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maintained and could have taken steps to re-establish the listing immediateiy 

rather than approximately '1 1 months later. 

This concludes my supplemental testimony. 
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SOUTH DAKOTA 

In the Platter of the fnve~tigation 1 
into Qwest Corporation's 1 Darket. Nu. 'FCOB -'f,fir 
C a m ~ l i a n ~ e  with Section 271 (cj of the 1 
Telecornmunicatiitns Act of 1996 

I declare under pena!ry of perjury under the laws nf eht. i inrrrtf Sente* t~hhr"lrc;iiia 

that the foregoing is true and corrcct to the best of my knatz'kcifgc. rs1fcl4nra,\lr.an. ; z ~ L I  

belief. 

Executcd this 20th dzy of May. 2002, 4 

STATE OF MINNESOTA j 
1%- 

COUNTY OF HENNEPLN ) 

Subscribed and sworn before me this 2oih day OF May, 2tB')a, 



, , _I_l_",._____._..Y-__- -.-,-.*... < I-..- - - 
C-~~V,.. t . 3  z i.ii:ii c:.: 

Steven H. Weigler 
Wchsi@r$? F(f,ij7i:'i'? Sanior Attorney 
,rl.>i ,i .? , LZd. r.,, -.- t -*a,, , i- -... 3;. 

LRYJ & Govarnmenl Alfairs 
B ~ ~ , ~ ~ ~ ~ ,  $3.0 5Q;'i:z 
z<j:s z3&fpx2 $ 
I'-,'iyc ?p; y;'$ S'"" ' .  . L, ...-.- .OB' i i  
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May 2 1,2002 

Via Overnight Mail 

Debra Elofson 
Executive Director 
SD Public Utilities Commission 
500 East Capitol Avenue 
Pierre, SD 57501 

Re: In the Matter of the Analysis into Owest Corporation's Compliance cv& 
Section 27 1(c) of the Telecommunications Act of I!@, TCOI - 1 ti5 

Dear Ms. Elofson: 

Enclosed for filing are the original and ten copies of an Adciitional Statcmer~t of 
Supplemental Authority Regarding Qwest's Performance Assurerice Pian. Please 
call me if there are any questions. 

Qiwc , -. L L ~ L . ,  ; L L - ~  o 
Steven M. Weigler 

d 

Enclosure 

cc: Service List 



BEFORE THE PUBLIC UTHLITKES COMII?1IISS101'\(' '.= i. 

OF THE STATE OF SOUTH DAKOTA 

IN 'rHBI: MATTER OF THE ANALYSIS INTO QWEST ) 
C~rMRP6bRAT]LON7S BIOWILIIANCE WITH SECTION Docket No. TC81-165 
37l(C) 01F THE TEEECO~&n\dlCATIONS ACT OF 1 
1996 

A'C&T% ADDITIONAH, STATEWNT OF SUPPLEMENTAL AUTHORITY 

AT&T Communications of the Midwest, Inc. subinits this Additional St;lternt;nf 

of Supplemental Authority regarding the Qwest Performance Assurance Plan. stating as 

0 1 7  May 20, 2002, the Washington Utilities and Transportztion Commission 

issued its 33rd Supplemental Order entitled "Order Denying in Pa~t ,  and Granting in P a ~ t ,  

Qwest's Petition for Reconsideration of the 301h Supplemental Order, Commission Order 

Addressing Qwest's Performance Assurance Plan (Attacl-lmenf, A). This Order 

acknowledges thc review and rejection of stipulation language between Qwcst and Judith 

I-loopes of the Utah Staff and affirms the Washington Utilities and Transportation 

Conznission's position regarding: 

If Rejecting Qwest's argument that a state public utilities commission docs nor hrwc 

the authority to create, administer or c'hange a performance assurnncu plan under 

the Telecommunications Act of 1996. (p.4-5). 

2) Rejects Qwest's argument that there be a one hundrcd percent cap for interval 

measures. p. 6 

3) Continues to require Tier- I1 payments in any month that Qwcst filils is mccr Tict- 

II performance standards. p. 7 

4) Requires the measurement uf special access circuits in Washington. p.9. 



53 Requires that a PQ-3-b measurement be included in the QPAP for payment 

purposes, p. 10 

64 Maintains that the Commissian, and not Qwest, maintains ultimate change contr~l 

aui?hczrjly and specificl;llly rejects the language proffercti by Qwest under the 

stipulutiarr between Qwest and Judith Hoopel. of the Utah Staff on the issue. p. 11- 

12. (but may consider the issue of a payment collar at the six month revtew.) 

7) Maintains its language on its right to participate, or not participate, in a ROC-led 

cfforl to develop a multi-state audit process and specifically rejects the stipulntion 

between Qwest and Judith Wooper of the Utah Staff on the issue. (p.13) Also 

tnaintains the Commission's right to require a root cause analysis for any 

consecutive Tier I miss. Id, 

S) Maintains titat Qwest needs to continue proffering the QPAP even if i t  exits thc 

long distance market. (p. 14) 

C l )  Maintains that "the Qwest Pel-formance Assurance Plan not be the sole remedy 

available to CLECs for poor performance. Rejects stipulation language bet ween 

Qwest and Judith Hooper of the Utah Staff on the issue. Maintains language 

verbatim to the Colorado language on allowing CLECs lo seek alrernativc 

remedies for contractual damages if the CLEC meets a procedural threshold. (p. 

15- 16.) 

!Of Maintains language on offset where offset is only appropriate in the rclevant 

proceeding and the relevant finder of fact determines if offset is appropriutc, 

ip. 17). 



1L)Maintains language that requires payments to be made in cash instead of bi-if 

credits. (p. 18-19). 

12) Requires that Qwest "make the state aggsegate perfo~mance data available rs the 

public on its website, and will provide a paper copy and an elec[ronic copy of rhc 

infonnation to the Commission (and public advocate). 

AT&T notes that the Washington Utilities and Transpo-rzatinn Commissian is the 

f i s t  Commission that has reviewed (and rejected) the stipiulation between Juditl~ 

Woopcr and Qwest, as well as maintained its positian on all essential aspects nf akc 

Performance Assurance Plan. 

Respectfully submitted on May 21,2002. 

i fi 6d,,lti+: ...-- ~ - . , i i . / r t , , / .  T ~ - ~ ~ ~ ~  ---, -. 
k a r y  B. ~ r i ~ b b y  ' .  
Steven H. Weigler 
AT&'T Law Depurtrrrc.trt 
1875 'L~tvrencc Sttrci, Suite t 575 
Denver, Colr~racio 80202 
(303) 298-6057 



BEFORE THE WASHINGTON UTILI'TIES AND 
TRANSPORTATION CCrMMIS3ION 

fn the Matter of the Investigation Into 
) 

W S WEST COMMUNICATIONS, INC.'s ' ) 

1 
Compliance With Section 271 of the 
Telecommunications Act of 1996 j 
- 1 

jn the Matter of ) 

U S WEST COh/LIVTUNICATIONS, INC.'s ) 
1 

Statement of Generally Available Terms 1 
Pursuant to Section 252(f) of the 
Telecommunications Act of 1996 1 

I. SYNOPSIS 

DCICKET NO. LIT-003035 

DOCKET NO, UT-003Q40 

33''" SUPPLEMENTAL ORDER; 
QRLDER DEWiNG IN Pi'iR'F, 
AbJI) GRANTING 1% PART. 
QFVEST'S PETI'I?ION FUR 
RE,CONSIDERATION OF TkfE 
3 0 ' ~  SUPPLE&IEN"rAL ORDER, 
CCIMMISSION ORDER 
ADDRESSING Q WEST'S 
PERFORMANCE ASStJRANCE 
PLAN 

Irz this Order, tlze Conm~ission denies Qwest 's  petition for t . ~ u u n ~ s f r l t ~ r ~ ~ ~ i c ~ t ~  t t f th t~  

Cotmitzi,ssiorz's 30th Szrpplemelztal Order, e,xept<fot- Q~veat's reqtsirsljws 
rccortsideration of 171odifications to latzguage in the QF'A P ucrnut!nrirrgj?zrctb f8it-&t&trlkU 

everzcs and r?zorzthly reports, which the Commission grcurls itt part rrrrtll ift?ttio.\+ irr pc~rt~ 
m e  Order also directs Qwest to modifir latzgimge it2 QPA P retl&ttltr,q t t ~  d.iae'bil$tr rlf 
remedies. 

11. B A C K G R O W  AND PROCEDURAL BESTORY 

I This i s  a consolidated proceeding to consider the complian~r: 06' Qwesk Corporation 
(Qwest), formerly kncrwn as U S ImST Communications, Inc., with thc rcq~~ircrncnrs 
of section 271 of the Telecommunications Act of 1996 (the ~ c t ) ~  rind to t'cviccl; ;rrsrl 
consider approval of Qwest's Statement of Generally Available Tcmn mad 
Conditions (SGAT) under section 252(f)(2) of the Act. The Commission is 
conducting its review in this proceeding through a sciies of tvc~rRshryls, conlnjcots try 
the parties, and the opportunity for oral argument lo the Cornmissic~n nrt contcstcct 
issues, 

Since the inception of this proceeding. U S WEST has merged and hccorlre known 1;s Qtve~i  
Corporation. For consistency and ease of refereccc we will use the new narnc f ) ~ c \ ~  rn rh:s C'>nicr 
' Pub. L. Nn. 104- 104, 1 10 Stat. 56, codijieil at 47 U.S.C. $ 15 I cr seq. 



PIOCET NOS. UT-003023 and UT-003040 

'I'hc Commission participated with a number of other states in the initial revicw rrf 
Qwcst's Pcrforn~ance Assurance Plan (QPAP). Washington and Nebraska joined nihcr 
states already participating in the Multi-state ~ roceed in~ '  for the purpose of hoidipig 
hearings, developing an evidentiary record, and issuing an initial order on the QPAP, 
Hearings in the Multi-state Proceeding were held on August 14-13, and Atrgtlsf 2f-2YJ. 
200 1, in Denver, Colorado. 

Mr. John Antanuk, tlie facilitator for the Multi-s~ate Proceeding. issued his Repurr an 
Qwcst's Performance Assilrance Plan (QPAP Report or Rcport) on October 23,. 20Cfl. 
E,T. 1285. The Commission had previously explained in tlre I?" Sl~ j~p l~n lo t vx l  Orthr 
that it considered Mr. Antonuk's report to be analogous to an initial order sntercd hj- 
an administrative law judge or hearing examiner, and that all findirrgs and conclusions 
rcachcd in Mr. Antonuk7s report would be subject to reviecli by the Cc~rntnission~ 

Following written comments on the Report, as well as taesli)onses 10  Bench Rcquests 
and other questions by the Commission, a l~d oral argumen~t by the pitrries, the 
Commission entered on April 5,2001, its 3d" Sf~ppler,rcrrtcll Order. C~~rnmission (Irih~r 
A~lcfrc,ssirzg Qwest ' s  Pe$~nnance As.szrm~zce Phn. 

On Apr~l 15, 2002, Qwest filed a Petition for Reconsicleralinn of tlxtb A3th 
Szipplenrenfal Order, requesting reconsideration of a, nun~lher of issuer; dmidcd in the 
order. On May 1, 2002, AT&T Communications of the Pacific Northwest, Inc., 
AT&T Local Services on behalf of TCG Seattle and TCG Oregon (coifecttvely 
AT&T), Time Warner Telecom of Washington, Electric L,ightwuve, fnc.. WnrlriCilat-i 
Inc, and Covad Communications Company (collectively 'CLSE+Css'' FiXed t~ f ottzt 
Answer to Qwest's Petition for re con side ratio^. Public Counsel also filcd a response 
to Qwest's petition on the same day. 

1. Standard of ReviewlFCC Standard 

The 30'" Sllpplemental Order identifies the performance assruanec plzn as an cielnctrt 
of'the public interest requirement under section 271(6)(,7)(0), sjzccifi~iliy, whcti~cr 
there is sufficient assurance that markets will rcrnain open after grant ~.rt'lhe 
application" and "whether a BOC would continue to satisf'y the requirements o f  
section 271 aftcr entering the long distance market." Otdet- rtt $3 f c i i l t t ~  13rll Aritnrtir. 

1 Seven states--Iowa, Utah, North Dakota, Wyornjng, Mo~~tana,  Idaho. and Sew Meuice, -- 
fravc held a joint proceeding si~nilar to the proceeding in Dockets No. li?'-lX).?f)2;? ;u~d 1 K- 
ltO3040 to evaluatc Qwest's SGAT and Qwest's compljance with section 271 r ~ f  ~Jlc Act, 
This proceeding has become known as tile "Multi-state P I I ~ C C E C ~ ~ I T ~ . "  
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iIroi1- Fork ~rc ler ; ) . "  The Order oiltlines the standard used by the FCC to determine tht: 
sufficiency of a perfolmance assurancc plan, i.e., the five-prong zone of 
~.casoiiableness test. Id at m7. 

The Order also rejected certain "considerations" upon which the Facilitator based his 
decisions that went beyond the FCC's zone of reasonableness test. Id, clr 57-36, The 
Order furlher stated that the Commission would appjy the FCC's test. but asserted {hat 
thz: "Commission has authority under state law and the Teleconimunica!ions Act to 
rcquire Qwest to act if its perfonnance results in service that is unfair, unseasonable, or 
would stifle competition in the state." Id ut 4137. 

Qwmf: Qwest states that the Commission correctly recognizes that its 
rccnmmendations to the FCC must be governed by the FCC's zone of seasonableness 
tcsl, Qwesl's Petition,for Reconsideration at 2 (Petition). However. Qtvest objects to 
pirrilgraphs 36 and 37 of the Order, asserting that ttie Con~mission's decision "begins 
with an incorrect premise." Id. at 1-2. Qwest argues that -the Commission "igoreEs] 
Qwest's two-year effort to model the QPAP upon a framework already repeatedly 
fimnd by the FCC to satisfy that federal standard." I d .  at 2 (en~pliasis omitted), In 
addition, Qwest asserts that the Commission '"appears to dismiss Qwest's Filrther 
efforrs in the ROC PEPP collaborative and multi-state worksl~op to make substantial 
ir~xpmvcments on what the FCC has previously required." Id. 

Qwcst objects to I-cferences to decisions on performance assurance plans from nthcr- 
states, arguing that the references "ignore the different overall structure, recorcl, and 
negotiating history of those other state proposals." Id. at 3. Specifically, Qwcst 
questions why the FCC's prior determinations on performance assurance plans should 
not control the Commission's decision in Washington. Id Qwest argues that the 
QPAP Filed in Washington following the issuance of the QPAP Report is sufficient to 
mcct thc FCC's "zone of reasonableness" without the changes ordered in the 30'" 
S~q~pler,~entnl Order. Id. at 5. 

CB,ECs: The CLECs assert that Qwest has demonstrated no "substantial error offact 
and law" as the Commission has required for petitions for clarification or 
reconsideration. Juirzt A~zstver to Qwclsl Corporation's Petitioil*for Re~'~ t l . v i~ i i?~~~i j t l i l  ut 
2 (Joirli Anfiver). The, CLECs argue that t21c Cornrnissio~~ correctly based its dccisictn 
on the FCC's zone of reasonableness test and the statements of the FCC recltli14ng stirtu 
uutho~-ity over performance assurance plans. Id .  (citing to the Bell Atlrrnric: Nt~w yo14 
Order- N I I ~ ~  the Verizo,~ P L ' I I I I S ~ ~ V L ~ I ~ ~ C I  0rd~'r-)..).' Specifically, the CL,ECs argur, [hat the 

111 ~ l i c  hlcrtto- nj'A/~plicrrtio~r qf13rll A ~ l ~ u ~ r i c  New YorkJor Ar~~1tori:criiott Otrilcr Scr-riotr 271 c$'ri~t. 
Corir~t~lr~~rcariotts Act To Provide In-Region, IittcrWTA Sewice it1 tllr St~ite I ~ I V C I ~ +  1'0s-k. 
Mcmorondum Opinion nr*d Order, CC Dockel No. 99-295. FCC 99-404, (rel. Ilec. 22. 1999) ( R ~ 4 l  
ilrl~~rtic Neiv Ynrk Order). 
5 Irr rife M ~ f l e r  ofthd Applicatioti qf Vcrizari Pcrirr,~~v/~nr~in Irlc.. \{crizcl~i Ix!r~,g Dis~nrtcr. Vt.rizorr 
Errtarprise Solritions, Verizort Clohfrl Net,~lork.s lilc., o11r1 Verizon Sulect Scrvircs Itrc. fir Aurhvri:trrrl~ri 



DOCKET NOS. UT-003022 and UT-003040 Pagc 4 

FCC hrrs stated that states have authority under the Te1ecornn1uriic;~tions Act as well as 
state law to adopt performance assurance plans that meet tile needs of the pitrtieular 
state, and to determine whether the plan meets the public irrtercst requirement of the 
Act, Zd. at 2-5. 

I'he CLECs object to Qwest's characterization of cornpromise and negotiation st the 
ROC PEPP collaborative, arguing that Qwest failed to negl~tiate key scctions of the 
QPAP that are now at issue in this proceeding. Id. at 5. Further, the CLECs axgrte that 
the Commission sliould reject Qwest's argument that its QPAP should be sufficienr 
because the framework of the QPAP is like that in the plan adopted in Texas and other 
SHC states approved by the FCC. Id The CLECs assert thcit the QPAP offered by 
Qwest for the state of Washington is different from the 'Texas plan. Id.  

Disctlssionl and Decision: We reject Qwest's assertion that the FCC's zone af 
reasonableness test limits states to approving plans that arc: identical to those includecl 
in applications the FCC has previously approved. The FCC's skmdard is a zone, 
which by definition is not an exact point, but parameters within which states may 
approve varying plans. As we stated in the 30"' Szipplcrrte~~~tnl OrcIt~r; the FCC has 
recognized and allowed states to develop plans that vary: 

We recognize that states may create plans that ultimately Yary in their 
strengths and weaknesses as tools for post-section 27 '1 authority motritot-ing 
and enforcement. We also recognize that the devrzloprnenl of perfoimanec 
measures and appropriate remedies is an evolutionary proccss Illat raequilkcs 
changes to both measures and remedies over time. We anticipare thiit state 
comrnissiclns wi l l  continue to build on their own work and the work of orhcl 
states in order for such measures and remedies to most ac;.ct~riit+ rel3cct 
cominercial performance in the local marketplnce." 

We a\so reject Qwest's assertion that the Commission's authority tn approvc a 
performance assurance plan is limited to the requirenienls OF scction 271, section 212 
and the FCC's rules. In its first order npprovirlg an application under section '27 I ,  thc 
FCC noted that performance monitoring and enforcemer~t mechanisms ":ire gencrafly 
administered by state commissions and derive from authority the statcs ttilvc uncler 
stalc law or under the federal act."7 

Finally, we reject Qwest's objection to references in the Order to other state dect:iicms 
and plans, asserting thal. these plans' provisions were developocl thrc~~gh a diFScrcnt 
history and proccss. First, throughout its petition, Qwcst appears to contradict itself by 
rcqucsting that the Conimission adopt provisions frorn a stj~zi~l:~tion offered but not 

:n Provide 111-Regiott, Irlter-L4TA Senirces irl Petrrr.syl\~ar~itr, Memoriindum Opinit)n and Clrder, (3: 
[Jncket No. 01-138, FCC 01-269, {re]. Sept. 19, 2001) (Vcrizorr Pe)tn,rylt.clr~il! Onirr). 
" Verizort Pcnnsylvnrricr Ordcr, 'n 128. 
' Bell Arlczntic. New Ynrk Older. n429, n.  13 16. 
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;riieagrcd in Utah, which was negotiated by the Utah Advocacy Staff and Qwest witfrotit 
rnur~iven~cnt of the CLECs (Utah stipulation). Second, given the FCC's expectation 
f h ~ t  staics will "build on the work of other states" in developing plans, i t  i s  entirely 
apprnpi-iate for this Commission to consider what other states have ordered. The 
pr-xcss of dcveloping a plan for Washington has not occurred in a vacuum, but at a 
time wl-ren cack of the 14 states in Qwest's region are determining an appropriate plan 
ft~"cfrIiat state, The Commission has looked to the decisions of other states in keeping 
with ihc FCC's direction 1,o develop the best plan for Washington state, 

2. Duralion/Sev@ridy Caps 

f h# ' frc .%fh Sl[ppler~~erztal Order directs Qwest to remove the 100 percent cap on the 
ticvluticm between actual performance and the performance standard in order to 
erlcrju.ruge Qwest to l~lini~nize any disparity in providing services betwccn i tscll and 
ci~xnpeti tors. 01-drr- or y78. 

Qwet.: Qv:est asks the Commission to reconsider the decision to remove the lCl0 
perrcnt cap on the interval measures contained in the QPAP. Qwest argues that thc 
-9fP S~pple~~~c~~tulO,-der"addresses neither the reasons for departing from thest: FCC 
views nor the basis for rejecting the Facilitator's approach." Petirion irt 7. Qwest 
ylwvidcs two mathematical examples that purport to demonstrate that sufficient 
inccnhve is provided under the proposed 100 percent cap, Id. af 7-8. Qwest argues 
that "thcre is no basis for departing from the clear recognition by the FCC and all other 
f5t;u.te Commissions in Qwest's region that have addressed the matter that the. 100r4 cap 
s:k~lsfics the governing FCC incentive criterion of its zone of reasonableness standard." 
Id t4l 8-9. 

IS:e,.d<C,cj: The CLECs take issue with Qwest's assertion that removing the 100 pclucnt 
cap is a departure from the FCC's approval of a 100 percent cap. Joill? AIISM'PI" (11 6. 
"ll'he CLECs assert that the FCC initially endorsed a plan containing no cap on the 
nz~mhcr of payment occurrences in approving SBC's application for Texas, and then 
allowed SBC to modify the plan to accommodate a change made during the first six- 
month review. Id. at 7-8. The CLECs also assert that Qwest misrepresents how the 
Ccrlnr'ado plan treats the severity of misses, noting that the Colorado plan does lirnit f l~c  
number of occur'l-ences to 100 percent, but includes a payment m~llriplier tn account for 
rhc severity of misses. Id. at 8-9. The CLECs assert that the FCC, Colorado and 
Wilshington all share the concern that the payment liability should increase with ~ h c  
scvcrity of the ped(ormance failures. ld. at 9. 

M'fth rcspeet to Qwest's demonstration that the existing formula provides sufficient 
trrcentivr3, the CLECs note that Qwest used the worst-casc scenario, i.e., rtn $800 per- 
txcxrrrencc payrnent that only applies to measures in the "High" category, and only 
affrr~ six consecutive months of missing the measure. Id. lit 10. 
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~ $ 3  mscusi+inn and Decision: The CLECs' answer demonstraaes rhat the FCC has 
ncccpted performance assurance plans that contain a 100 percent cap and has accepted 
a st;ite plan that contained no limitation. The most reasonalblc conclusion is that bath 
ttptio~~s are within the FCC's zone of reasonabfeness. What is relevant here is thzt 
~llcre insc different ways to address severity of performance failure, not just one correct 
w:ty. As we stated in the 3d" Sz,pplementul Order, the key to local servictl 
ampetition is Qwest providing services to CLECs at parity with the services i t  
pmvidtrs to its awn retail customers. Removing the 100 percent cap best achieves the 
pr.upms balance of incentives for Qwest following a grant of section 271 authority. W e  
arc not persuaded by Qwest's arguments to retain the 100 perccnt cap for severity of 
frarfonnancc failures and deny Qwest's request for reconsidwation of this issue, 

3. 'Tier 2 Payment 'Trigger 

2 t ~  Qwest's original QPAP, Exhibit 1200, required Tier 2 payments-payments made to 
rf~e statc--only after 3 consecutive months of non-perfo1m;ance. The Report tnocfified 
Qwest's proposal to require Tier 2 payments when Qwest failed to meet ilny Tier 2 
pa-fornance measure for any two months of any consecutivc three months in a ralttng 
17-month period. Repor? at 43. The 30'" Supp/t.lnental O~rler. direc ts Qwesr to modi f.g 
suction 7.3 of the QPAP to require Tier 2 payments in any month that Qwcst fi~iliis 20 
mcct Tier 3- performance standards. Order at 4186. 

21 Qwest: Qwest asks the Commission to reconsider its decision regarding Tier 2 
payments, asserting that "this modification has not been required by thc FCC." 
Petiuinn nt 9. Qwest argues that Tier 2 payments a-e designed purely to prnvidc 
idditional incentive to Qwest and have payment levels at least three tiincs Irigher than 
Ticr 1 base payment levels. I .  Qwest: siiggcsts that i t  is only ftiir for Qwe'st to have 
some opportunity to review and address its performance results before being slits~m to 
T ~ s r  2 payments. Qwest reiterates the concern it expressccf in prior arguments to the 
Commission that it may not be aware of a problem unfit the month after the 
performance results were generated. Id. at 10. Noting that the objective of+I'ier 2 
payments is to provide incentive, not punishment, Qwest ofUers to lri~ludc Tier 2 
payment provisions agreed to in the Utah stipulation, ld crr 10-11. 

BCEEQls: The CLECs disagree with Qwest's assertion that it may not be :txvurc of 
~l-formance ~nisses until the end of the month following thc pcrformtrricc fiiritirc, 
Jninr A ~ ~ s w e r  at 12. The CLECs assert that Qwest's oper:~tionaI cmpluyces rely t z t ~  

prformiintnce measurement information that is avaiiablc on a daily arid tveekly hacis. 
I d  The CLECs also express concerns with the Utah stipulatir;rn, orgiiing &fr;rt it i s  rluttc 
unlikely that Tier 2 payments would evcr bc made under the langt~agc in ttrc 
st~pulation. Id. uz 14. 
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23 Public Counsel: Public Counsel objects to Qwest's proposed use of thc 'J'ier 2 trigger 
language in the Utah stipulation arguing that language in the stipulation wotlld niiotv a 
significant lag before any payment would occur. RcslzonLse ~nfP~rtziic- Gr~rrnsi~f err 
Qwest's Peritionfi~r Reco~~siderutian of tlze SO'" Sltpplcnlcirrfill Order clr 7 (Prrlrlic 
Cnr~i~.scl'.s Response). Public Counsel argues that this leg in making Tier 2 pzyrnenrs 
~ o u l d  act as a disincentive for Qwest to take immediate nctjron to address performance 
issues related to Tier 2 performance measures. Id. 

2.1 Discrnssisn and Decision: It is not possible from the evidence in this prr3cecding or 
the parties' arguments to determine how frequently Qwea monitors its ~rforsnonct. 
results. However, 11  cannot be denied that Qwest has access1 to ihc data rrntl cnntrr~l 
over how and when to analyze it. The FCC looks to see whethcr rt plan includes 
"potential liability that provides a meaningful and significar~t ince~itivc tc? uclrnpfy $ ~ - r r l ~  
the designated performance  standard^."^ A plan that allows Qwest to miss significant 
performance measurements one-third of the time without ccrrisecliiencc docs not create 
a meaningful and significant incentive to comply. Nor domi it provide "a nnsonntrte 
structure that is designed to "detect and sanction poor prrfom~ancc when it uccurs."" 
Qwest's request for reconsideration of this matter is denied. 

4, ColBscation Payments 

23 Washington state rules establish standards and payments for coilmittion provSsiarrir\g 
in Washington state. WAC 480-120-560. Qwest's QPAP nlsa includes p;tyrncnrs n n ~ l  
srandards for collocation. Ex. 121 7, $$6.3, 6.4; Table 3. Pnfixgraph 93 of tbt' 34P 
Szlpplemenmr! Order requires Qwest to modify the QPAP t reflect lhtlt ccr'ti-iin 
business rules are applicable only to matters not addressed in WAC 480-1 10-560, I'hc 
Order also requires that section 6.3 of the QPAP and scction 8.4.1 . iO of tllc SGA"S'hc. 
consistent in applying the Washington rule. 

26 Qwest: Qwesl asserts that no additional changes are necessary to nddscss frhu 
Commission's concerns about business rules CP-2 and CP-4. Plrtiriil~l tt'tt bP..iI. 
Qwest asserts that provisioning intervals of interconnection iigrecrnents arc 
incorporated into CB-2 and CP-4. Id. af 11. Furthcr, Q w s t  asserts thiu the SfStSf 
incorporates the intervals from WAC 480-120-560 to allow CLGCs to inclirde the 
intervals in their interconnection agreements. Id. 

27 @Y,ECs: The C E C s  assert that it is not clear whether all of the rcquirr-mcnis crf':hr 
! Washington rule are incorporated into the SGAT. Joint i\~tstr*t.r Etr I $ ,  Spcc~ficully, 

the CLECs identify certain omissions from SGAT sectic~n 8.2.1.9 thcnugh 13. d d -  f'tw 
CLECs request that the Commissio~i require Qwest to dcmonstr;tre how czie.1~ 
requirement of the rule is incorporated into the SGA'T. Iif. 

bell Arlar~ric. new York Order. 7433. 
irl. 
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28 Discussiarn and Decision: Upon review of SGAT section 8#.3. t nrrd WAC .IX.CI-I;T(;k- 
560, we reject Qwest's assertion that no further chniigcs arc necessary ra [ht: SGAT 
Thc CLECs are correct in noting certain omissions. In addiil~an tu those notad h7.5- ftie 
CLECs, Qwest must modify SGAT section 8.2.1.1 ro it~ctudltl tile fill!a-wi?ny serrkctkce; 
"The terms and conditions of this section (8.2.1) shall be in compliant-c $',\iith ;&f 
requirements specified in the Washington State Collocatiotr Ruie, WAC 48CT-I20--~M~.'' 
Further, Qwest must add the following sentences to SGAT ticckiotl I f O: 
"Recurring charges will not begin to accrue for any eIcrncnr urxtii Qwuut dckiics.; iFkt4r 
element to the CLEC. To the extent that the CLEC self-provisions iiny coflw.lltt?n 
element, Qwest may not impose any charges for proviste~nis'~g thar C!CIIICDL~' 

5. Special Access Circuits 

29 The payments in the QPAP are based upon perforn~nncc t n e i a ~ ~ r e ~  &fined hy 
performance indicator definitions, or PDs. During the Muttl-strtrs: fjrcxce4itf~:~ 
WorldCom and the Joint CLECs requested that speciaf access ci~rirts 1~2 tnsiktded fn 
the performance measurements in the QPAP, The fiepon nsjecred that rrcjercst. f i t ~ ~ $ t f ~ g  
that the FCC has jurisdiction over circuits purchased under fecfer:.,tE t,mff: f$t73tr& ;"arb. ?-. 
Paragraph I19 of the 36" S~cpplen~eilml Order required Qa~si  to ropon rt.; mr.iitt~:y 
provisioning and repair intervals for special access circuits iiit tflc sltrrte tsioe it Et:pt.fzl 
special access reporting to the Colorado commission. 

3 11 Qwest: Qwest reasserts its argument that state carnrnissicrns kick: jurtr;Jrztiort ti,? 

address performance issues relating to special access circuili ~~nut.;huse~f frcrrn Fhc 
interstate tariff. Petition at 12. Qwest notcs that the FCC' has isskred a Nutice: at 
Proposed Rulemalting to determine whether to cstiiblish fcclertil ~rhrrataca  stnrc4h:irqis 
for provisioning special access circuits and argues tflar the Ceer.rmiss;it~n 4!741ttfcf alFt1~ 
the FCC to determine the issue. Icl., 17.26. 

3 1 Qwest also asserts that its systems are not capable af distirrgbllshivr-p ht t@ccn rrvdc~rc 
piirchased for local service and orders for othcr uses csf speeiat ~ICCGV:: SCB ~ C C J ,  t ~ c  

those carriers and its own retail customers who purchase sptcirxl access. (ids Y,&kc$t 
offers to provide monthly special access reports to thc G'rrmri-rtssinrr ott ;t ~ i k + i i ~ % g k d ~  

schedule, as long as the measurements are not included $11 the PIX&?$ rxr fhr: QS4;ttP, ;ra ; t i  

Colorado. Id. at 13. 

32 @LEG: ?he CLECs assert that Qwest has agreed tru hcgitr reporrii~g rpzcrrt! acecy- 
performance results in Colorado by mid-Junc, not ''trpo:,tr ;r reast~rr;tEalt: i f l s p l ~ c r ~ ~ L : n t ~ a e t t i t ~  

ichedule" as Qwest offers to this Commission. Joinl ,fi\~f.sn~er(~~ li .Sbr (.i.EiC1\ +ttp:ilrd 

that the Commission should not reconsider or "wciikcn" tile qeci:~i ;~CGG':S$ tilp!r!ki\g 
requirements adopted in the 30'" S~rpplen~enicli Orcier. Irf. t ~ t  f 8, TRc C'132f c ;r[t-u 
assert that Qwest does include measures of spcciul ;icucss pcrkrrmance t it  the XYf13.;i ,irvd 
that Qwest already measures its special acccss perfonns~lc~ in  f~shrrrg-bon. f ~ d  'rr 1 :' 
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The CkECs state that the only issue is whether Qwest can disaggr~jiate rrli rr:;.itlf and 
wholesale service measurements. Id. at 1 7- 18. 

Discussion and Decision: Qwest's request for reconsideration of rhrs issue is Ifenirt!, 
As we discrrssed in the 3d" St(pplenzentu1 Grder. we asserl alnr jurisdicdcx over the 
provision of intrastate services under federal tariff, as the tnatter docs not inafolve 
enforcement of rate terms in the federal tariff. Order at T I I T  fcirirrp to Spri l r l  ~ ~ ~ C ~ C ~ . Y ~ C  

~ r r ~ e r ) . "  Should the FCC determine whether to establish pc:rfarmancc measures for 
provisioning and repair of special access circuits, we will address eu!~et[ter thc 
reporting requirements we order here are consistent with the FCC's stan&~dt;, 

Our decision in the 30" Supplentental Dder  requires Qwesl to rcpnrt its month& 
provisioning and repair intervals for special access circuits at the same rime i t  bagins 
special access reporting to the Colorado commission. We diid not reyuirc that ;t PfD rzzs 
PDs be developed for performance in provisioning and repxtin'ng special ~icccss. 
circuits, nor that payments be required under the QPAP. Qvvest nlcrst report on spectd 
access measures for Washington using the same measures on which i t  reports to  
Colorado, We will defer to the first six-month review wfietllcr spcorixl access FneiuurCS 
should be included in the PDs or added to the QPAP. 

Alfirough Qwest has weed to begin reparting its perfurman~ce i x i  Cerli>r;idu in mrtb 
June. Qwest requests a "reasonable implementation schecluid3i;l iVgsishittgtrm, Cieu~rr 
that Qwest acknowledges that certain measures already exist to mcnsurt: s~ i c i u t  itccess 
performance, and that it has a p e d  to provide the reports to Colrrrttdo in Jttne, \t'$ 
expect Qwest to provide reports in Washington at rhe sitme tirm i t  dtws 5 0  for 
Colomdo. 

6. Adding New Performance Measures 

During this proceeding, the CLECs asked that Qwest establish $eversf osik 

performance measures in the QPAP, including PIDs for elcclronie a~rdw flr~w-thrt~tipkz 
Paragraph 129 of the 30'" Slrpple~rlental Order dircctcd Qwcsr t~ adcf the f"lD fcci. 

electr~riie orcler flow-through (PO-2b) into the QPAP in thc f,srt~ 'F'ier 1 and f4tgh 't*lc:,r 

2 payment categories, stating that the measure is impartierrt ru- a C14i3''s ;thi frry r t1  

compete with Qwest. 

Qwest: Qwest argues that it is premature to includc tf~e Pfl-2tr mt.;istrrrmi.nt rn fkte 
QPAP ar~d asserts that the measure should not be cilnsidcred far inctusrc~t~ irrtrv thy 

QPAP until the first six-month review. Pefiiirjn ar 14. Qwcst assci3s eDl;tt thu tnu-;rt.r 
was not raised until after the hearing on the QPAP in the Multi-src~fe Pmct*cdt~ag 

'" I I J  rc t l t p  Co~r~plnrnt of AT&T Con~nrrcrl~catrur~s oftlze hrorti~rt.c~f. I ~ L c .  t: li S WESi'X",rr*ir:arrtrx ,ln ,ti i 

Inr.. Rr,qurding the Pravrsiot~ of Acccss Senrices, Tenth Supplcn~cntni cLlrtlcr, ITI'CC' Otickcr KCX i I 
99 1292 (May 18,2000) (Spec-ml Acces~  Order). 
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Qwest also argues that it is not appropriate to include the mcasufe: in the 4;1I3:'iP ;xs titc 
measure is affected by CLEC behavior, i.e., accur;ttte order submission. A!. &-'rritl.t?=r. 
Qwest argues that the indust~y is still evaluating how to rniih: PO-2b :r kletfer 
measurement. Id. 

38 CkECs: The CLECs request that the Commission reject Qtvest's requast Eo dii,rkr thc 
matter to the six-month review. Joittt Arislver at 20. The CL,ECs argue !hat the PC3-2b 
measurement is not a last minute request, but has been suQjttt~ to efisc~s~irtrt hfilrrc fStc 
ROC Steering Committee since September 2001. id zrr 18. firthcr, the CLE.'x "ktswt~ 
that Qwest has agreed to include the PO-2b rnerrswement in ithe CaIornds pc;irft?zrrran~t: 
assurance plan (CPAP), and that it has been included in t17c €2Pr%P sirxe A'FTji 2EXf i .  
Id. at 19. The CLECs also dispute Qwest's claim that the rttr:usurs. is niui :tppmpfi;t!e 
for inclusion, asserting that the PO-2b measurement aElows (>west to ext=ttide ''reje;tc,'le,'r! 
LSRs and LSRs with CLEC-caused non-fatal errors," M. 

39 Discussion and Decision: Given the i-nforntation and arguments provide& h)i the 
parties, we are not persuaded to change our decision to requiz thur ohr f"Cb2h 
measurement be included in the QPAP for payment purposeat, in prtfi1ct1l;x'~ t',Orvrsr hits 

agreed to include the measure in its plan in CoIorado, a~ld shntrld Brr ~ IB ICSX ftf  

Washington. The measure is an appropriate measure of Qwesx'a perrt~mar'tce, 
regardless of the weight that the FCC has assigned ra thc mrwttrctftent in laekf-ng ;ti 
overall BOC performance. If, at the time of the six-month nivicw, i; ap1;%~'-2~,  it;:^ ra tqi 
necessary to make refinements to the PO-2b mcasurcmeikt, thc pttnics siris rcvrsrb tire 
malrer. 

7. Six-Month Review Process 

if 0 The 30"' Supplemeiltnl Order states that the Commissitln  ha:^ atrtlrarity titirilcr &titti: i t i ~ i f  

lederal law to amend the QPAP during the six-month review IsrtJcekc, I3ircIcr s:i fff43. 
The Order requires Qwest to modify section 16.1 of thc QPAf9ti1 prrkvide ikttt!: the 
Commission, not Qwest, retains control over wheiher chttnges writ Ix: rrsnelt. tn tho: 
QPAP, and the scope of those changes. Id. ant f146. 

41 Qwest: Qwest objects to the Commission's decision io require Gornxlrisstrsl;4t iqy.r~,n;)k 
for changes to the QPAP, and to detcnnine the scope of chtrttges 1h:tt mty  kx rn;tdu 
during the six-month review. Perifion a1 IS. Qwest tdso shjcrts tn the C'r~znnirs~;.;rt~rt 
conducting its own six-month review and not agreeing tu partlcrpntc En a rxsuitx-sa:ttc 
review process. 1d. 

42 Qwest argues that it based its QPAP upon the 'Tcxas plan, which rcqtsirrb tt-ntitrairf 

agreement for any changes to the plan, and argucs tirat undcr thc Cc-tmmrs3inn's 
decision, Qwest will Face uncertain and substantial fi'innncitll risk undct rite QPAtf, P,P. 
ar 16. Qwest argues that state commissions havc nu authority to rrrcierrhtlngcs rrc rhr 
QPA? and cannot assert such ituthofiiy in the QPAP. id, a t  It)-if. ttr'hili- Qxxtibsl 



DOCKET NOS. UT-003022 and UT-003040 F2agc 1 1 

acknowledges that the FCC recognizes the role of state comntrsslons rn admrnistcnng 
plans, Qwest disputes the idea that states have "change control" crier thc pian. id. rtt 
18. Qwest proposes that the Commission adopt the change currtrr~l pro\ii;rons it 
recently negotiated with the Utah Advocacy Staff. Id. The LJrnh st~ptiIaur.rn prr'l.r~riv3 
that Commission approved changes would be subject to judicial review. rtnd 1~12post's .t 

"payment collar" on Qwest's totaI liability by limiting to 10 percent iinv i n ~ ~ e n s c  nn 
payment liability for changes occuning in the six-month rr:vicw. IrJ. QuJcst wardd 
continue to retain approval authority over changes to the QPAP. fd. 

43 CkECs: The CLECs assert that there is signi ficnn t stattitory and FCC autfton ty tirat 
would allow state commissions. and not Qwest, the authority ro modify any aspcut of 
the QPAP. Joint Arzs~ler at 20. In particular, the CLECs paint to prc7visic~t1s in plsna 
included in applications for Pennsylvania and Massachtlsctts,, bath erf which the FCC" 
has approved. Id. The CLECs also argue that no Commission in the Qtvczst rr;gron rhirt 
has issued a final order on the QPAP has allowed Qwest to rr:tain ultimate cflttrtge 
control authority. Id. ar 20-23. The CLECs object to the provisions in the Utah 
stipulation as worse than the original Qwest language. id. ur 23. 

44 Public Counsel: Public Counsel urges the Commission to deny Qwest's prtitiort for 
reconsideration on this issue and to reject the language in the1 Utah stipulotitxt. Pirb~ijl. 
Coulrsel's Response at 2,  5. Public Counsel argues &at veto power by Qwesr, ovcr 
changes to the QPAP "is inconsistent with the primary goals af the QPAP: to cffett"r 
anti-competi tive conduct and cornpensate CLECs for inferior service." fcl. at 2 .  
Public Counsel cites to the final decision of the Montana Putrlic Sewice Ct~rnntl%siotr 
in arguing that it is logical for the Commission to oversee the: itjpcrations of firG QPXP, 
and when necessary. order changes consistent with the public interest. fd- ur .t 

4.5 Public Counsel also argues that the Commission's decision i n  tlie .i$ Sit~tplrr~ie.nm! 
Order ''strikes an appropriate balance regarding the scope OF the six-rnor\th revicud," 
Id. at 4, Public Counsel notes that no party can foresee what might be :ipproprr:;ltc t o  
address during a six-month review. and that the Commissiur~ 11s approptiatcI\: ltrniteli 
issues to those that can be demonstrated as "highly exigcnt." kirf, 

46 Discaassion and Decision: We are not persuaded to modify our dccisiun trrr Itk:tr; ii;xw, 
and deny Qwest's request for reconsideration. As wc noted in the 3d" Sf~[~~~/riena*tifiri 
Order, the FCC expects states to play a prominent role in  rnodifyittg t~rtd impicavntg rhc 
performance rnetrics in perfonance assurance plans. Ordc*r ot XJiI-f [i:i~irt~q l i t]  E'~.ui.-r!rr 
Perznsylvania Order, 4141127-32). The FCC has appro.rrcd plmrs in Ncw Ynrk ant9 
Massachusetts that allow states control over changes to the plan. Sitc .lthittt .4nstti*r: 
Attachr~zerzts 9 crrtd 10. As such, state commissiari control ovcr changes t t ~  the plsn 
appears to be within the FCC's zone of reasonableness. 
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Further, Qwest has agreed to a plan in Cololadr> that aifuws rhe stilte cnntntt o te r  
changes to the plan. Jnblt Ansrver , A r r ~ r c l r n ~ t ~ ~ ~ r  4.  Eucry stntr: cnr.radltsszon  st Qiw;r'-- 
region that has entered a final order on the QPAIS has as~cncdt snntrit! r l t c ~  ck;n:rgci r i b  

the QPAP, denying Qwest the sole right over changes t o  the <)PAP. 

While we reject Qwest's offer to adop~ the language in the Utah sbptrl,~t;r$rt. ~ t c  $s~ti 
that the issue of including a mechanism such 3s rhe payment t:eflar $5 BIQPZ 

appropriately considered during the six. month review, 

8. Special Fund & Multi-state tiuditdinvestigations 

Following the Multi-state Proceeding, thc FiciIitato\?r rt'ctrrl~trrrr;ndccf ittr extcnstt'c ;~\ t i l$r-  
state process for six-month reviews. as well ns itlttfifs and inv(@stigti$i~r(s, iind a spwat  
fund for funding the multi-state processes, RepcrrJ at 42, 78-fVb Xtu the 3gF" 
Supplenientnl Order, the Commission declined $9 adopt dxe Pdciliiattt~r'o 
recommendations on these matters. Ordt2r.nt jff J6Q-61, ,7,3f~-~t2, 2-fls Carptt~jErsii~n 
explained that it was not prepared to adopt the I"zlcilitnlut".r ptrr~ixrscd n~rife~-rs&:ate 
process, as the ROC Technical Advisory Group rws  cuzr~r:lljy cfeuciopft~g :t: $x;sfT- 

section 27 1 long-term PID administratiort and ret:Ie'kt' PT@~QSJI, ti'#. 4t f$f41;), _rf-l. hr 
the meantjme, the Commission directed Qwest ts is~tludc zr%rsrno;iue l;arrpu:kgt~ 
concerning audits and funding mechanisms inea the QPAP. BkL rcl $$a'a":!-lf;i';;S, T- iJ  ~ $ 2 .  

Qwest: Qwest argues that the Comrntssior~, QWGS, atld C?E,~X+S W Y ? L ~ & P ~  it!! k ~ f i l ~ t ~ ~  S l e i 5 t i )  

a regional audit and urges the Cammissinrr to ioat:liilrfc tru>ptt;iggc ;tgtscd B4* r$a thc kitkth 
stipulation. Petition ar 21 -25. 

Qwest also requests that the Commission rv~cirnsidrr irs rieclist~%~% tn ~ ' ~ \ @ c h f ~  iic"ct~r;v) !5 1" 
sf the QPAP to require root cause nnatyries Firr any crrnst;rcurive'Ftc.r : r%>!.i-\ A l  bit 25 
Qwest argues that root cause analyses bare sondwcded ria'l: t t ~  "b~skemrz p~x'iB'afr"t~s 
exemplified by deficient industry- wide pcrf~n~ti~tr~ei,'" fiI. f g ' k ~ i l i i  kLicse% %ir,;t.t: 
problems would be captured in the original krag~~rkge of se~tirir~a: $5.5 $@fi~~::&kg 
consecutive month misses for Ties 2 and aggrcgasc "Tier 5 fi&Fd94:&~3. k R  < ~ . . Q T U ; . ~  t f~~c ' i  

not oppose the other changes the Cornmrssian ot"ctczed fgrr +.iL'v&am I5,5. 

CiLiECs: The CLECs object to Qwesf's request %!rat tfre avl;rt~lrnt-starsh ph%br;rctp+26c s ir  -E 

mu1 ti -state audit proceeding. and Eimia the C:ammZ%%tt~rs-r iibtlt:? 56r C~FQX&~U%:~. z t ~  

independent audit. Joint Ansrt.fr fir 25. Tfre f'l,EC% ag.gc~~ Xfritl %,Ptt-;r%g $ti"iiwgtfeb; rts: 
compelling reason to modify 11s dccisictn, at- to tiitic~p! Innptagc fran! a i a q ~ k ! ~ t a : i r f ~  rli,rr 
has not been approved or rcvicwed in atry crthcr stitie, asr~Fudlwg lil;xP;, k% $29 aj i.tw 
CLECs also argue ]hat Qwcst's prcrpnswl I~rtnguttgc ts ' 'n~3 ;rttt~f& frrs t,tld' tzk f i Z ~  
process. Id. at 26-30. Thc CLECs identify ftrt~trfctrrri with ah spi@&i !:i$q.c,iwi: wz t~ r f v  
Utah stipulation. Id. C I ~  31-34. 
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The CLECs request that  he Gornmissiors deny Q~ve~t's PC%;I).~C;&: far ncr~:tctQcfaa_t~vv 2f 

the requirement to conduct root criusc nns!y?;cs in rhe e ~ c f i t  +ti[ c+ra$&ca8i.rc Ties $ 

misses. Id. cit 34. The CLECs argue thnt ~~ithaert  the t.ctyrn~:,-rir-fez ft31 a %3& G ~ X E * ~  

analysis of consecutive Tier 1 misses. Qwtst m;ry 'Ost: 4shle ftt. elis~ilitlt~S& *tp~it~~+:'-~ -t 

particular CLEC without triggering a Tier 2 paynreni, fd 

Public Counsel: Public Counsel ob.jccts tn givc%tks prqms$ll~o P:~;E~R ~ P S P I : $ ~ ~  - ... t ~ m  :!-c- 
QPAP for a multi-state audit and review ptu;?ccssu fdicI?1it: 0 u ~ 1 ~ w d : ~  &~ . ,s ;p r? -~g~  G$$ 

Public Counsel believes the decision Ezr p:iGtichiisale irr ;k mtnIlaamwEc &kr&F :*I@& 

investigation process is best made; by the stis& csnktnrssistr.. 8k6 ~t t5-  Fk~~4iex.. I*~&EG 
Counsel argues that a rnuIti-state r;ffafl ~vorrluf: sf~tfe@#y I~mBlff ~ h c  :+bifhty 08 F$-dikegii%3- 
state specific parties to panicripatt: ;'tad W Q U ! ~  ~ ' f t ~ i k ~  fit@ ~BWT!FY L&;i QPS.~ ?O $ h ~  p$t'E.~gft' 
Id. 

Discussion and Decision: Micr deny Qwest's R ~ U C ~ I  lvr ~PG~I&%~&P&~EE-~@ ~ l '  f h t  % ~ p r t @  

as well as Qwest's proposal ro adopt fanguage amcemirr~g ci n~xu~rithS-~I~z~ pi;e-~&?~ ftb%r$ 

the Utah Stipulation. The Commissio~ is ~murr~fp  p;~~prnp!iap ;p.;i R6Ts!etf efkt3~1 f ir  

develop a multi-state process that is intended to be :~ea't~paab!g! Usr &i g~i~t$c~c A s  PP 
stated in the 30"" S~rpplenretrfl Orderf the C~mmissi~%?rr will irdt i)ic niikc*%w of 
process before deciding whether %a pmxcipote ~ f t  a m~4ft=~tzia$r $~tx%e:ss. ,L* w $ E  J-? %Eke 
extent of our participation and funck$ng !"LX %he p$tses%-"l. 

?Ye also deny Qwest's request fot re~errnie:er*?~en o;i: rri~xl~f~~Ust~@s PO t!F&P QX:~W~I 

15.5 concerning root wtrse slnaiy~es f u ~  ~t>;t~~ge~&r;'~ki"u 3-ig$ % m , w ~ *  ~$&Fs t";sl?~"r 

required to conduct a maat catxse ztr~aFy~is ~ Y U P > -  time OW@& t~ MI i ~ r g ~ k c G i , r C ~ %  3 ' t g : ~  7 ter-qri 

but only upon a petition by 3 p~fny. Qtft'esf %vliEl Bjiti~c ;rn i r i $ f t 4 ~ r t ~ ~ k $ s $ 3  far ~ K S ~ G F R ~  k i r  th,i 

petition before the Comrnissien delenxxiut~$ i f  Ef t.y, ;rgbflftagnitEC~ i \ ~ r s ~ t k + f ~ , k ~ , - $  @ $oo$ ~ ~ k t i * ~  

analysis, Providing an opporwfiit? fof knucslr$3r,$tm EI +b sic,r#+=& 267 ~hc~c~@t;x@; 
discrimination against an irrdiviciataf C1,X56'. 

The 36" Suppleme~lfrrl (2rdc.r reqoias Qwar tw.? ~fic,u&~b-QY+%lj~ wal~atfi 2-CX$ I.-% :I~L:M[ 

language in section 18.1.1 cf the I1PbP;tppenvcti h) :Irz Cilf,~awr$.~ f te,,ereng I% FFRSIST, 

to allow the QPAP to cxpirs: in six yen& brtt i u : , e ' a $ t ; ~ t r ~ z ~  g$mkytx~inca$s EFT 8r'k4bkt.~&~3$ 

CLECs subject to a review csf their nt'cmaty.. <l~p.iJtl-~c~d f l t Y @  $$,+@%&'+, +;~;gtq~rr (]$*,$fL 
provides that the plan will xeminutz: upart Qi~.-&'$t e%eZ#rrg 18rc ktqc ~tr>%~,,a'r.i-&? $ ~ ; ~ k s ; f .  

Qwest: Qwest argues that the C<~mrnrrsir,t~ &fif p$izj%t+c t r l  kc gcptorst~;ir,.< 

assurance plan. Peliriun (it 26. Qtscat :rrguss lii;d ihil.ie ~ Y ~ L Z ~ E I ~  tttt"cm$ 4 0  '+3atbzQ 9b:: 
requirement that a BQC's perfbrrmmcc nrxt ")lae;j.bsfr+#~+'" i t f ~ : ~  o$t~@&frkg 4 : ; 1 : t ~ $  2'? f 
approval. Id. Qwcst insisfs tha! it xvnrrld hc U ~ F ~ S E P  1%) g s ~ h i i t c ~  tfig fJF.4kir1~-i4~tv~';..t. $ 4  i i 6 "  

longer in  the long distance marker, ki. Q,g~r.c.;l ;&$ar%r; $$=%$, iipFgflk fa$ft'fa-i~~k$g~~ iiB fh-r~ 
QPAP, CLECs would haul; rill non-QirAP ~e,.mi:Jft<% ghrr arrc ri%;l-rba!ie +is fB~.i*it3 j ~ % $ . , b ~  
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Id. ut 26-27. Finally, Qwest argues that it~serfrrrg det:~!cm t &.. !/ i trf 1i2-2 d"fb4P ;&ti* t k ~  
QPAP does not work and shows the prc~biems of i~ck7ptt~g cl$A/i2$ rbtg p$:+il..isipas.>* fJ -5; 

2 7. 

SY CLECs: The CLECs assert that Qwest hiis agreed to nrnp:ci~ii"~?t the ha~p~kge ~2 

CPAP section 1 8.1 I .  Joi121 AIISII-YI* ~f 3.5. The Cil..ECs fkt~hc'b git'rie 2h;d f k 5  

Commission ordered Qwest, to incorjlcbratt' tile caacep'. nf Chi%% sectesn Z $ t F s4r-r.i: XZT?,~ 
QPAP, not to include the exact language lit rg8 ,%. 'tk gJ@t -5 ;t7s5~%% I ~ ~ I S  "'fcru; d1 
practical purposes" there are nu afhsr remedies fofQ\cesk'~ $t&m t t i  g%~i .cxe~;  ~>%&ET 

than the QPAP. Id. The CLECs arsue that thc CME$$%~~SE~I~"~$I~~Q~~Y wgtB~% Qi i . c_ l~ /  c i l -  

adopt the same language it has agreedl to ira Cc:afotrpdr:s. &'ia: 

60 Discussion and Decision: The Gonrmissio~ $i~~p,eci $&I~CSI g b l  pj~?iirw?~ :%-- 3 r i r r p ~ ~ ~  

CPAP section 18.1 1 rn the QP.4P. not srlscn tkt e~itck $unpa@c,-, f7fa.r Q-'P3+P &Y-: .b>i: 

allov~ :he plan to ten-ilinate upon Qivest grtttzsrg t!~e To~g ~ixeig';,a~tzcs m1~k.t~:. @a:. f ~ h t ~ k t ? ; ~  

that the CPAP will expire after six 5-e-t.ars, .li-itfi c;'i;ei"ld$ft. 12,u?~k@~fi4i,. c;l$nk&Er!rt 813 $ 8 ~ : .  i 
payments. continuing subject tn Gon~.mrl;%ic~.in tew. A44'i~ q 4 , ~ ~ p ~ ~ ~ r r  ;\$;.:_,k1'2z'i-"ts*~~i 8% 

$1 8.11. Such a requirement d c ~ s  ROE i 'cs~lt t& tare p n ~ f % c m ~  tibtiii'-i~ ;EB~Z$:GX t't,%lc:e t"t..kv 

acquiesced in this lang~tlge in irs piart filed Coht;f:%!i~- t$s;?i1~"1 g ~ % w ~  fiff~,$ 

justification for why suclt a pruuisran Is tasX ktppr$xpm.sir ts t k i  @$$& &?." @B& a;t;~lrlr '61,bf 

Washington. A1 lowing time after the pbs r~~~stia~r=r,  istr ;I rei  icwi ~ ' f k  pr.i;$~t@rss .*r% 

individual CLECs will allow the Cr'rmrni~sic~~ flme ED tnse3$i$;~:@ tiie ~ c c t i  F ~ F  
wholesale service quality rules, if the Cgrmtnns%tnn !k& web ,aTl,m;b *~~.!*pr&kd as$*;& f x s i ~ - ~  iC '.Y 

Whi Ie Qwest may leave the Iring d;fise:sncc rnark~f, rg: wf i tt&rjly r;;eSMkBt.i*;- f t k  i-i"i<%$w:s 

with CLECs in the local market, Far ahc rs@frn$ P I I I ~ F R ~  aiwwr, ~ t @  dg4alb t & , ~ s F ' <  

request for reconsideration of tiirs issrac, 

10. Election of Remedies 

61 Section 13.6 of the original QPAP r q ~ t i m a  Ci$EC;l; b@ C~GTG~ $ce;&k$j d &  p,j%-~?s 
performance, but includes an cxccpiian itEZt*wiw~ f" tEY.:".% irl cii;%:k ~ P ? s s J & ~ - ~  fiisi" Ybit\a2 

contractual causes of action. 13 .  IlrUfk Tire Repart i~%ct~f i f t~~~$i~$z~. i  t ) i . h?14 ! fQ t~? - ;5  ~ ~ : ~ , 6 i l ; l t ;  

13.4 to limit any recovery in nsn-cnntrsrctu;~! CI~U?~GQ @d iAsktitfS I:r :;,frr-$~ ;h:" ~ : ~ > t p p $ ~ ~ a , g + l ~  

underacontractual theoryof liability, R t y ~ f ~ ~ t ~ n i ~ S $  'f?~: % ~ t ~ ~ ~ ! * ~ * ~ ~ ~ + * ~ i ~ ~ ~ ~ i  ii~d<:- 

found ihat the  report"^ recommetrdarilrr~ wrjtit4 ~i:~ci.*:fy ,~J?B% ~ikf$jftb%$-i$h' L~T:?:: 4 1 : ~  
alternative remedies availahfc to C'IEC's, f1rde"s a& $ ! f i r  ' $ k z  Q1"idsg w41$:t~r"4 g&s,$i.3 

to include language rn prrn propsed i.sy r"Ivt'&'l' ;ifxi g t % ~ i  Ftiii~zi 'rJrt;-$fE.-)~ -f6  B Z  $ 4  tl~c 
CPAP. Id. at y19-5. 

6-7 Qwest: Qwest argues that the t:Jcr;.trt)tr of ~~rt?~tkisc*c id&$u,~za? $4 BhT f)[+.qf" ;'r?jt$d::b: 

language that is consistent wrth lungrrzrge iilelkbt%cr;f zrfi thtt 'Tettfi* f3/54~ ;R~I .S~  +i i -~ ~ ~ i r ~ i ~ > ~ z f  

in four other states in S B t T s  region- P~r'ifirrtz rit 3% d&*s;r .2;f?f$$$e Ekr,t$ i k  ;a i;:~~g~$:,g 

to require an election of remedies ccrm~r~'rtsalrfc rn cei;x?.cTL,t 4ik8: ,IFC ik+itkLT*:i:: t . 2  t f ~  



DOCKET NOS. LIT-003022 and IJT-IIO304O p,%..- ,.sc' g.; 

CLECs for activity covered by the PAP." Id Qu;cr;.j;r arptrt.9 tlkaa she 
disregards the FCC's prior guidance on thc r s s t ~ . .  Id rat29 

63 Qwest also asserts that borrowing paninns af (YAP secrwrt FCt.6 i s  ~rt4-4'r:~k~fl~ tic L%L 

context of the language is lost wllen only a portion uf fkw lirayttt~pe ri ddx~pteti! 6eP 
29-30. Qwest also objects that the CI-ECs' hngusge ~ ( I E _ ~ s  ut~l(. F C ~ ~ C C ~  :he $ b @ z ~ $ ~ - i ? ~  Y:- 

the CPAP that a CLEC must disgorge my paytneats mode t ~ ~ f d ~ f  thc r","fpP+P tf fire > ;XTG 

proceeding under an alternative remedy. Id, 61f FIa:dEy, i;t%xc& e4ar~s n k  @e)iii~$ii" th: 
QPAP to include language frctm the tit:rh stipufa~rrm, fdr rti Q'J -LSZ. 

64 CLECs: The CLECs assert that section t3,G of rftc $PAP as ~lifkred 5~ Q ~ c s t  4 ~ ~ s ~  
not contain exactly the same language a cantairred in eEta Ftrd'-sp@t,ic~ SBT i ' c & i ~ s  

plan. Joint Arzs~~er af 36. The CLECs assti% tha! ;he FCC ihi~$ TIB~ r~qlrri&d $bet% 
liability under the QPAP be the only rerr~tzdy f t x  CLECs, d;L crR 37' ~ Q G  CG$;;.lSil'i A6.t;- 

that the states cf Montana. Nebraska, rtrtd \i*yits:arlngkxi$vc :2fsqbl 1"cjest~~ C&WM-.; 
.V" proposal and have adopted the Caforado PTQ~~BSB! far ~k%k~b:'/ of @at~qIdQ~;~  f66 r28 cr,f 

40. The CLECs are concerned tknt Qwest \ivaukd r;~ccs.pt IIK: i!xfigt~;iw Cy@:.ikt%~akkk &w& 
not in another state. Id nt 40. FinaiEy, thc CEECS ~ j ~ d ; i f  the Ittfig@:&gc iff. titxieb 

stipulation arguing that i t  svorlld fa~k'k3'j~c a~tg.. til16~43-hi~k-" ~~l ' t t :&g ,  E d L  ~ P P  -Z&-J 8 

Discussion and Decision: tVe remiiirr cnt~vanced #Eta1 f9ra QPAP st~~-atBd wt~t be t&e ; t ~ f ~  

remedy available to CLECs for pior prf;irr'~.rr:l1-tce~ 8 k a f  ha5 tire Ff:%- R6$tf:nfmf the 
QPAP to he the sole remedy. ?Ye reject EJvxe~"t; al;fe'~.;f ask 1~lbRBakhkSt !t~$~:;k~y fkbai;fx BI'E~' 
Utah stipulation, as it appears to iimie th.rc eiaemd~i;i-~ a;t:r~g~ibdz. $t>r <-B,El?is, nwse 2 ~ 3  fb:-l:~ 

the language recommended in the Report. U Q ' ~  kh-a;w t 4  01i~r ~ F C ! ~ ~ C Z G  YA CRC jdf' 

Szipplementml Order, hawevcr. wcl agree tfwirt $!re li?fig~,titc trrtk&d ew i?,u:rg~;s~i"Q< 
was not a full and accurate exccvt ktrrm rh:: Q.:P,hP, esfw~r;btkfr wd9F ze"$arti t~ 
disgorging payments nlrrdts under tila 12itiC"', 

In order to accurately ref!@ the ronceybts armd krr.r.ei~xlttii-'ir~.~c, ~ e f ;  E ~ g h  IR WL-.S~-~;)B 3% rrf !k3g 

CPAP, Qwest must replacc section I3,& af rha QFt%!? %k!fk k@iY$~kxv~d%g- 

13.6 This PAP contains n c o r ~ z p t e i  s i: act 4 4  ~ c g f ~ , v ~ ' t ~ : a f i ~ ~  ~t,ti3:vt':~i,ls~~rp+ 

statistical methodologtcs, irrtd p ~ y f r t ~ a k t  ~t~rt;$ti i lr~r~rtkz- tk~,hie 2% I ~ C ~ J ~ X S  
to hrncriun togcth~r, it11CI ~ftljy togeft1t7.~, ;H tiifk ~ G B C  ggittxri~t t 9 h z i k  ' $t; 

elect the PL4P, CLEC rnttst. trtfrlpt k t& ;,lfi%$* IW r ~ r :  Q I I ~ I ~ ~ c . . ~ .  f b ; : ~ ~  1R9 

in terconneclirrn :tgrc:crmWkt gt. iEh f,,~%-t:?d gfr $t~:i& ~i"&i! gfgfia i ' d & l * k ~ & ! ~ ~  

standards or relief, esccpt. rrs %ittrf.tI ~w 5t~ttclnr4 i.. Q %. ~ l , fa .Z ,  & ~ ~ , e  
13.7. 

13.G. I In electing ahc PAP, C:1 ,E4' +h4tkF aat;fgi;:.t.~tt::ti ;kt:.> r + ~ i i ~ *  %ti  

~rrnedics tinder atate t.~.i~~Egsi:ie" s ~ Y ; ,  ;UG qt$<I.j*ct~;z i ~ ; F - ; c 9  rl: ".:i.;: 

any intercnnnccrrc~~~ agb'eG-@~cr+t d4;4tt;r~t,:~k Ltt g s l i ~ q  I, :&$ rig 6 
rnanet:try r&cf iirr ttrr .;:me p%:k+cr~yz~;%:ai" 6%%giit ':  .;L&$B~+,;-'~: 
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67 These paragraphs are enken dirrcctiy frr1s.k.n FU15;.9$ $~6;'lrckw fli C5. $&,A, $6 5 %%q $'d 
this language concctt y bziancc% the co~ccrrn~ o ~ t  dz"ts,:t+l %he I*$,$6$"c, a ' ~ l z . t ~ ~ + t  r i n;;;r +c' 

li mi ti ng fin ancia t exposure ;in$ remriy$rog E%iibT pb+rrrt~~gts~ri; B";,if&e3$ hl&iv G~;F$P~$ PE 2 ti?) i 
same Iangllage cmcming cr~itzccrfrxt rrf r@mr&w@?~ $8 $:~kl.l@4aj$k ; I B ~  X*tbtiit 34wpa t b  tar:$a 
language in its washingtc.crxr QPAB. 

11, Offsetting Ken~nZics 

68 The QPAY nri ginlitly filed irr thc &$ulri-sle:tr;;. i ' t , ~ " d . ~ ~ & ~ i t ~ .  i i~.* , i@ks"~t pfiss;? r f l~*t+;r t  ,,sdSir~.q dr-+< 

Qwest itself to aff~ct any g~x~iiU.l ' ' f ~  ;I"ffi% %i)ji%* i~ ~ + $ Y ~ T C ~ ~ ~ ~ ~ ~ B Q ~  i ~ h ~ a i ~ a ? : g  ~ ~ i : $ : ~ r t t j . ; ~ ; r i q ~ f , .  

covered by this PAP," Ei-, lr2iXJ- itf'kriPe rhc Rcp;.i~$ t c g ~  i,hi~~p:q g e b  ^ * q g i ~ $ ~ ~ :  

13.7 of the QPAIZ, the R e p t ~ i ~  did oc5t cfaasgc E ~ W  b1 '~1 :~1$ .~  P:3b!~$4ii. $;!,*ji'-+'t t f i ~  : " F Y $ ~  J - 

make an offset. Paragraph 211' of ilic .$ti* . ~ t z ~ ~ ~ ~ ~ k i i ~ - t r $ ~ # !  ; k t - 9  8qila~a . I,?*$ ;+? : ; I  

modify the SGAT tn refEtcl ih;st t3nE4 it ;tiitahk u~ ianrkt b.4 t,&B Ftdq ~ % f e  ::p'gh-ir f4t ~b?:i$ii?fr 

offset. The Order dcrerrrthned rlr;ar :t!ft~:b~i&g Q$xI.E?~ r%jtrti 8:-? %rfB=ij:B "si.ii&&$ t.irr:+ .s,& 
atsother level of iitiptiorr caiaccmkng Qt~e:*.t  arei$t-.f 4 ti i%ygv @kt$ t~ri;&vm$ f r j  .?: t ~ : ~ g  

or regtilatory corrtmissi;ietr,, CTJt-dfr err %?l~f:, 
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69 Qwest: Qwest asserts that nothing in QPAP secrron 13.7 4gfac.i~ t& cnfc 
decision to determine an offset. Yetiriarl clt 31. (k?u;c$t =t-rgi,t:3 rirar the jtn\%k-r%%:\ 3% e.; 
Qwest the option to choose the forum in which i f  C R ~ C ~ & E E S  zts ngb~ $13 ~:ffrr:f- 13f 
Specifically, Qwest states that its decisron to t~ffs-et it\ "nut tiinlat i ~ t t  +i&t~. '  L B  

70 CEECs: The CLECs assert that "offset is rrjoeltcliil c~rt~:r;jfl its IAc gmi!c~r+f S ~ J L X  

consider to ensure that a party does nor recmfe duttble ~zc,'it~fr:',*' & ; p i  4qrii *+P~;$ -f 

The CLECs assert that Qwcst has the right to argue for oti 5%'f i4~r- bilk ~ % t  the t:i;Pt Q#* 

make the offset on its own dccision. IfL The @LECs notc tli'tat ktae i*s%.s.t p:!=i.?x I C ~ G I Y -  % 

thar "whether an offset i s  appraprlatc will be detcr~irtsd rn itire w i ~ r  *krtt f?%iw=drz~g ' 

Id czr 4.1. Further, the CLECs argue that Qwest has agreed t i t  tSniFd'lrs&l kt? ~ ~ < ! s i d f  5:: 

the plan offset language like that ordered in the ,+diZ SttpflC~s~a~tfft '~2 P J ~ B ~ P  &iL i'hr. 
CLECs also note that the states of kizho. Merttsn;,l, %ebrd%kb$, 3rd $'sl;>cx~~:rl~ h z b ;  

limited the right to offset to the court of: f t~dc r  OF fact, hi. (2; 4.t4.T. 

71 Discussion and Decision: Q.cr:est h 3 ~  provided nrl. wnanrr ets pc~;:;~dtXe \I% ihmJ~i~ @=:i: 

decision in the .'@'I 9tpplenrcnrtd Ordt~r on this rrsur. imd u ~ r  dce) C+%vc-\t'(i r~qt11:::t ! AT 

reconsideration. Qwest has agreed to sfmit;l-r fsngzug~ an S1~!4~rbi&~, a ~ d  :r't n c  .;f,nft*rl 
above, has not sufficiently explained why tfrc tangkcrose et i  ininppuyiTrextc for 
Wasl~ington. Allowlng Qwest the right to aft"se$ irrt. tr%;$t\cf s!jltt i ts t*uln ik~w~r;?t% *~r;yiP~i 

only invite additional litigation. cofitrsity ru the FCC'.% dC.%i?k: tot a pkn % r ~ r b  a t  iAi;cfli- 
executing mechanism that does not fciivc ti% dwjr aims l~ rrrrrr~~~st@~tirtrfc it&e$akvrr ,,kt:-: 

appeal."' 

72 The 3d" Supplettl~nral Order addressed trvo jrnjlids..rc i4:a~rch i;k>rl;:erssiqi t r r f ~ r -  ;k,sierag.; 
events: First, whether rt reference to pi~riky ts apr)rt>prtaOt;'.fk t ~ t ~ & t r t t @ t l  ;ti ~ h c  ~ ; r - o ; ~ f  rlT 

QPAP section 13.3 because force rnqextrc evcnfs skr%ifd nat ;tppky icr p:t:?ta %~2it&$dibf 

and Second. whether Qwest m u s  file a tvaib-er of $pz$yrrscna; i int1kr~2bairfr . i  -qfiith F ~ K  

Commission following s force rnsrjeurc cvcnt. r"3rJcr nd Fy2tx3-Q 'fhr: RG-pitst 
recommended adopting Iantnguagc proposed by A"E'LYI" rt) rht: c;fi;*~-e ihsc toi*.:&: :th,~;:~:,;:i 

events did not excuse poor ~>erf~rm;.xntl@ with rctrp:,:t ttr; p~mr4 ni'c;henrg7, fkpz~* t  . j f  v ~ Y  

73 Qwest: Qwest states that, at AT&i?"s recitrc,l,t~, t t  frr~;larrird crrti?k& 6$fi.ijbfx?$r i r ;  fblrY Id* 
section 13.3 to address the time frame rn sttisirit biri.,c migcate 3f74E t i 4 k ~ ~  y;i i iGp~ii i:  

events would apply to benchmark and parity nrc;isurt:s- Pcffarkrt i t #  .id-i:i I f * t ~ i i i  

argues that the reference to parity metts'urcs rs rrccec%;tf\; 'k:~itus~ drr plarew , r t % E ~  
includes "other excusing events." Id. 33. 

" Bell Atlrrnfic Ne,v York Qrrlcr. gJ33. 
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74 Qwest also objects to the requirement t l~at rt seek a waiver ftrcnm the Ct3rrri~irssrt~n 

before its perfo~mance is excused for a force mqjc;urr. cwcnr.. kl, Qwcsr aslsurtcs !!tat dts 
QPAP already provides a process for parties to perition the 4Zarnr.ta1sslt-t~ to ~iietc~rnli-ic 
whether a force majeure event should excusc Qwest's perforznai~cc, 2nd thut khrr 
Commission's decision would only add an administrative hurdle- Tc.L rtf  ,a. 

75 CLECs: The CEECs assert that force rnajeure events shotlid not uppiy ECI parity 
measures. Joint At~s~ver rrf 46. The CLECs suggest, ho~vcver, adding the ~vo;uis 
"(excludzng Force Majeure events)" after tile word "parity"' in stlctinn 13.3 tr-1 ckrlfcr kt, 

resolve any ambiguities or inconsistencies. Id. rrs 46-47. 

76 The CLECs assert that the Commission should deny Qivest's rcqkrest Lo t~c~ktt~trf\s"r fk.~ 
decision to modify section 13.3 to add a waiver process* crr 47, The CLITC~ i t r p~c  
that the existing processes place the burden 011 fhc CLEUs end thu;; CT~rtrn~tssiuh t t k  

petition the Conlmjssion to determine if a force rnrtjcure everll sksrtlci exctist: 
performance. Id- The CLECs argue that the burden shouid hu pkiscrd tr~v Qtvcgt. rtob 

CLECs. to request rhat Qwest's performance be excused, IrrL The Cf,ECs rrclte t h t s  rite 
CPPiP. which Qwest has now agreed to, includes srrch n pra~visinn. Jd, ur 47-48, 

77 Public Counsel: Public Counsel argues that the waiver prc~c:rra.r;s ~cltrrmd in ttit: ditf': 
Supplenlerrml Order will provide n clearly defined and tr~in:ipitf%!rt prcbccsv to  pr'tatcct 
against the potzntial abuse of force ~najeuve clnin~s. I*irfrlr"E' &*otift4t,i.spks~ K~,+y$f~ft,tf* iit 7 

78 Discussion and Decision: After reviewing Q~t i cs t "~  f ~ t t i i a n  asrd lita CI,liC's rtxsgwvrric. 
itre grant, i n  part, Qwest's request for rcconsidcfittiotr rirtd rt:clt~iuu;. f&ge);t fo mtrcfitxg~ fk\r 
language in section 13.3 to add the words "(cxcludirrg 14rrclkr &!;ljctrre ~vt?n&?;l'' :&r 
word "parity" to avoid any confusion crr inconsisrcncics' 

79 Qwest' s request to reconsider the tecluisernent for ta wit f  urr f f  G O G C ~ ~ ~ ~ P ~  is I ~ I I I G C I ,  :2 
review of the provisions in sections 13.3 and 13.3.1 sl-rrrws fii;tt tl~crr: wrrulrt. frat i ~ w  1k 

duplicative process. As the CLECs point out, the cumertt process docs tit% reqtikw 
Qwest to seek approval before it consiciers a force rnrijctlrc cvsnk rtu be atx cscttstilg 
event. The waiver procedures requested by Public Coo;tzcI and rcqitlred $2). ihr $i:' 
S~ipplenzeiztcil Order are necessary to avoid an>: pntcntisl :~busc-s, ;ind pfitccx dtc. trrintctt 
more appropriately on Qwest to rec1ucst that its pcrfonnnncc be exctt3ctcf. 

113. Payment Method 

Scction 11.2 of Qwest's QPAP provides that palirncnts to CLia(b's hc tru~ite :r: !be tt;-xtrt~ 
of bill credits, rather than by cash or check, P;rr;rgiaph 220 uf the .Vy" 5t t f i j9~ta j t rk i i  

Order requires Qwest to modify the QPAP szcticzn to adopt the langu,itg~ ttut J r ~ ~ t l i l D  

12.2 of the CPAP, providing rhat payments he m:de in cash, cxejrr a?:it~:,:ne ii C'I,E;,C" itti., 

non-disputed charges 90 days past due. 



81 Qwest: Qwest argues that there is  ncxthri-g LR znc te<.cS yC .-**~p -: ,: ;i,,--:-: .:-t J , ; ~  

payrnen ts be made in cash. P ~ ~ r z i i t ~ ~ r  (TI  .i' i):i eq ;:if> - : h -", +- ==-* ,  - ' 7";' . ~2.: +-""r.,f: 

testimony in  he Multl-state Proceeding trs dmsmsrr~$z 2'2: b3' 21';: L c;; f"--:~- -,- 

New York, Connecticut. and Massact.rusea:s df! i ~ ~ h d ~  l.l-:7T:eFi zr ,  .:- +L" *la '- t 

credits. Id. Qwest also argues that paj-mcnt by cash ~ ~ r ~ i d  h: ';TT~;" ~i;:":;;: :r 

adminjster. Id, 

82 @LEQCs: The CLECs argue that Qavest has now ngrcrd 1x1 the' ~;?Z~FAJ$< it:*- tk 
Colorado plan requiring the company to pay GtEf's in ccnsh, Kt!het; d 'm  bnh! ; t '~&$'r .  

and that Qwest should agree to the same provisron in Wtfshlrlgfnht. hmi' A$av3tt'c rfi J ~ G -  

49. The CLECs argue that Qwest has made na new :~rg~tnt!irtts, nor p ~ + i t d c 3   neb^ 

evidence that should cause the Commission to change its cf~:t'rsiot~ id, c i a  $9 

83 Discussion and Decision: The record in the nilukd-stikte prrxtcdtt.rg ir?clrt-tted 
testimony, exhibits and argument concerning the issite of rt11c fclrnr c j f  p~>nx(;"ttt, I'hc 
parties provided additional argument on the issue hefrjrc: t h ~ s  CUiinznt+s~fxn i i t c~  C,lii\-ui t 
has now agreed to language concerning the form sf aymerrr tn C*cdrlfiida, \?c. ktris %Irk :I' reason to modify our decision on the issite In the ZiC)*' Sit~~rt/~~nrii~rrrt~z"il flrJt*r. 

14. Monthly Reports to Pubtic Counsel 

84 Secrions 14.1 and 14.2 of the QPtlP rcqutre Q\%css. t~ pr.fa.;sde n)c:sr?thly i c : p ~ - ; +  ha 
CLECs and the Commissiun of it,c peri.ormrrnce under %hot. n"11":twirli'.c a r  knil a r r  $ 1 ~  
QPAP. ~aragraph 24-4 o i  the -3tP'" Stipplenrenart ~ r d i - r -  rergiaan3 Q H T ~ T  I I ~  d l ~ z  gtn-ciittie" 
copies of the monthly aggregate repons m PrihZrc C''f~un\e% 

85 @vest: Q w s t  smes that it does nut cd3jcck ax3 p~c?-~-tdtng r~rnnthl:, ft"j%,"hB- ili I!>:' 
Commission, but requests that ihe Carnrn~s~f~rk afJu% Q?irit:;t E D  ;5.~%~'1$3~ Rhc "ri,ttz 
ziggresate infomar?on csn r t s  pabihc kt-ebsife* P4"ij~~nfg gs14 .!4 
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Having discussed above in detail the oral and dwur~tnlsq evidcnde ECP:P:~.Q$ 3% fhic 
proceeding concerning a11 material matters. and flavirap skated Crndmgs anti W F ~ C $ Z ~ P ~ I ~ ~ : G  

upon issues at impasse between the parties arsd tkte reasen& snd b i i ~ ~ s  bar $he56 G ~ 3 1 n p  
and conclusions, the Commission now makes and enters the" FcA!iwng wtm,krF ~f 
those facts. Those portions of the preceding rielailed ~ E S C ~ S S $ F U E I  ihktat s t i i t ~  f i ~ i ~ % ~ y s  
pertaining to the ultimate findings stated hehw iin~~rp3~)ftt1cFf iaiv tit?: 1fittl'12src 

findings by reference. 

(1) The FCC  ha^ accepted stitie perform:~~cr: ets~~rit",r~:t" plafis th%t ittlk3E2lfl a ii:HXd?: 
percent cap for severity of pcrformttnce ~ ~ S U P ~ F ,  biind has tifsr~~ a-ni2~pk~3 *r plr%n. 
that did not contain such a cop, 

(2) The evidence in this prrxeeding does no"Ldet~t?~tsifie how F&yuafiif> QIOIW+P 
monitors its performance resttits, (jivest has acwes ti-r: ifs OWRE pei~f~l tht i i t f i l~ 
data and has control over hntv ar~d kvhcri m :m@fiyr rfre t$g~i., 

(3) SGAT section 8.2.1, its filed with the C~%n;ant:%%rt>t vltt Aprtf 5 2",8ti2. +TEI~F~ 
certain aspects of the Ftfasfrfngtun st~I$wtxtragt %tie, $%"a-'ch" $&41~ F 10-%0. 

*r 

(4) The FCC has approved pett'clmancc sstrtnaacc pf;iir$.; in 8rw ~ t ~ r k  a;irE 

Massachusetts that ailotv tire sfroar;; sfinh.uta8 u t v e ~ ~ h u a p ~ ~  k a l h  kbe phr\  Ot; 

addition, Qwest has agreed to ;t ptjrzt ia r"ttf~~,.r;itic~r;hak ~ L ~ R B T ~ X  a&$;. +r&c r;t~~3oa;~4 

over changes to the plan* 

( 5 )  Under the provisions of Q3J~4P sit:ttti~%rt 1 5 3 .  .ts rk:~kui?e%f by y'i.%~ragz~5!1 2-k2 i i r '  
the 30"' SupplenrertruT Ot.t%:r., Qtvrai rs at1t ~g-u;lu~~$rfe162 tc e G~;:~IQC%L;G~ .B v n ; ~ ~ ,  ;,iiar ct- 

ai~alysis every time thcrt: is .*r ccrtr%scer$it;c rrrrw. 

(6) Qwest has agreed (a imptcrncrtf  he temvr ctf  ~ r ~ i : f i r ~ r t  B 8. t O ef ' i f v ~  t k 4 * f i ~ b >  

plan, which allows the plan to s = , & p i ~  ; o R c P ~ ~ ' ~  3c3t24,, kt:$! & q t ~ t m  g*i1~br!~:r4.; t ,  

individual GLECs to ~cofibitl~b~ r ~ f t ~ ~  ~'bptfiiiusB ~ % f  tiid QP+i%i;' ' t s t l , ~ j $ ~ j  i t+  t~ :a;vlrt;'i 

of their necessity. 

(7) Qwest has agreed to inch& En irs C:tbkrr~td~~ ft!&!t~ ,m djilrtxkf%tij~;~ %ha$ gr t s 3 i  tbir' 
finder of fact, i.c., a court or stzdc ark~~@~issr;ebs;r, ttlc right ttx k!ek%tnb~t r;h f i . t l ' k h r -  

an offset shutlld he nlitdc. 

(8) Qwest has agreed to inctutk b i l  irn Cctktrrar&b pfsrt df ~ J ~ C I ~ L F ~ ~ F ~ X F E  f&p+r:nk* ?EL& 
company to pay CIECs in ~irsk, ~zttke~ r!r:m 2.df tczsr%,';t:,. gq~l:tjg b~jel~:ft i i  ,b . @ B  

has non-disputed cI~:trgm OD days pie% &re. I C I ~ F E ~ : ~ I I I  ecfi tart: $GifE,~~t$riiQ+'?t 

in paragraph 220 of thc .%f' Stt[~pi,pbr~tr~sn~i r256--. 
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V. CONCLUSIONS O F  1,AtV 

Having discussed above in detail all matters material tn thrs decision. hzisrap 
stated general findings and conclusions, the Commission rrntv ma-ket;. thc ft>fb%\t*.zn$: 
summary conclusions of law. Those poi-tions of ~ h c  prei~eding d&:ritcct iits<iiiusitr)n f!~:t 
state conclusions pertaining to the ultirnate decisions of the;: Cox~.tmr,~<it.br art. 
incorporated by this reference. 

YR (1) The FCC's zone of reasonableness test dues nut Iirntt sratrs ~rpprt~ring pl,w 
identical to those included in applicntims the FCC has tcxisiy spp$t~i>et~f. 

99 (2) State commission authority to approve and administer- a pcrhrtnl!:kC 
assurance plan derives from state and the ?'el~i'trmrt?srrt~~:;a.tr~~rrs rick, 2nd i. 
not limited to authority under scckions 271 nnif 27,; af rhc Aer ;~.tttd FCC ritks 

100 (3)  The FCC expects that states will luok to and build qott rhe %ark &time ~ f i  otk;"rrr 
states on performance measurements ilnd pcrfcannlltrlc@ asmance pl~as ,  zu.td 
does not prohibit states from doing st). 

(4) There is room within the FCC's zone off%i~onr~F.tlerrcss Et~rpktns $i-t tnctrtttc, ti,. 
remove, a 100 percent cap on severity of ~rb'arm;rrico ~ I ~ L E E K ~ ~ ,  %YIXe :&ip~c 
that removing the cap best achieves the' proper halni~ce of ik<cl:crttto.e-% fi;v f$k?jcrb 
following a grant of section 27 71 n~rharity~ 

102 (5) A plan that allows Qwest to miss sigf~ificttt~t F E ~ ~ L I I F I L I ~ U ~ G ~  f'Eke;t3ktE$1?trB~hh %%;LC - 
third of the time without conscqtrencu dltx8 xlot fi~lt! wirefrrei #if,Xiyl: ~l i tbv C$ 

reasonableness, as the plan cioes ma cgeatu: a 'hmui6f;irt;gft#9 rttv4 sokzntf"xc:bbf 
incentive to comply." Nor ttnirith: the pian :tdcqtmrrby '*~fc~tx-t itt~d !:;t~t~kt't~'tt 

poor performance when it OCCLI~S.''~' 

103 ( 6 )  Consistent with our decision in the SptpcL.ja4 nilt-~r~x Q Z Z ~ V P *  th&* $X~tlittk#ksnt&rt 

may assert jurisdiction over the prc>vit;iai.r ~f bnt.r:xsfakc ~~u;ru;rctrx trb~cfef Fcfierai 
tariff where the matter does not involve enftT~rc&.nncnt $if r i t d ~  ~GCSTI% CCF T ~ C  

federal tariff. 

10.1 (7) State commission control aver ch;iftgcs trlt f%rfttrrn;kildc it33ktFEhii42El" tl-tLttrs i q  

withiil the FCC's zone of reasonaf'i~cness. %s !he F:C:BI tyup,c%s "iBitBse f t c  pE*a> ,&a 
prominent role in modifying and inrg~raving t&c pcrft?rn~irsaa;l~,i rr;~i f tq3 i t \  

pelformanee assurance pllins and has ufrprc+vcd ptalts tn Scv. "utd.. ;rr-~ci 
Massachusetts that allow states contra! ave-r cftttrbgrs f2ti-r p~ih65: 
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(8) The QPAP should not be the sole remedy availzlbfc to CLsECs tbr pf2clr 
performance, nor has the FCC required the QPAP la be ths ~rrlc rrrrnedj. 

(9) The waiver process following force majeure cvenlls arbereif krt p;l~;ige"pipk~ 3f& 
of the 3d" Supplements! Order is necessary to svilld an5 pt~teritt,il zitruse 
concerning force majeure events, and places the htisden rrlurtt cappropr tetePfy vet 
Qwest to request that its performance be cxcusedA 

(lo) Qwest's offer to provide the Commissicun itnd Putrlicr Ctrumsul :tczcsc nva" -t!:* 

website to month1 y aggrezdte performarrrsc rcpnnrtic is nor strCfic.-rct.kr. 

VI. ORDER 

THE COMMISSION ORDERS That: 

(I) The Commission retains jurisdiction to impletnewt the tcrrns af 1klr5 nafr,ic~= 

(2) Qwesf's Petition for Reconsideratinn of ths  ,71.ff' ~~rr~~p~r.mraf~r:t f l ~ r l r * ~  L\ t3enrod 
in part, and granted in part. 

(3) Qwest must modify SGAT sections 82.1. f rind 8,,2.1' b0 as ssr t;rrr?h it1 

paragraph 28 of this order, 

(4) The Commission defers until the six-rriorrdr: ~ W ~ C ' L V  tfie tjttes,'sittztf ~ f '  t&e.t.itcr 
special access perfonl~al~ce mcasurcs sht.rulaf k ~ ~ s  it;cluded rfz PSI24 or ;tiiide~f f i r  

the QPAP. 

( 5 )  Qwest must provide reparts on spccia t acccss prfi~a3r;rnuc tR tryhl5tlil~glcirk itt 
the same time, and upon the same mcaswrcs. trs it aftzes st1 frir f;uft*~;ldtr 

(6) To ensure that the language in section k3+6 41F the rrrt;trnr; 6ble httlcz~b r t!  

section 16.6 of the Colorado plan, Qwcsr onust xrs~cEi.fy tf.te Ql%,ikt\$s :ue,'t kurgt) 
in paragraph 66 of this order. 

(7) Qwest must modify the langungc irr QPAP $ec'tiar!: 13.3 ttbrtdrf tEti? tircvsfc 
"(excluding Force Majeurc cvents)" ufkr rhr ward " p ; ~ t ~ t ~ "  

(8) Qwest must revise QPAP secticnn 14.1 to plltrvidtr $kt ir ~t,lkl acts;. rhe 
aggregate performance data availabls ts thc public ctrt tgs ~t'cb-stkt:~ ~ t f i ~ l  kb;ik 

provide a paper copy itnd elcclranlc copy of $he i~fi>rfnz5tttrz't the 
Commission and Public Coutlscl. 
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DATED at Olympia, Washington and effective this foth {rlay of May. LllgQZ. 

WASHINGTON UTILITIES AFlD TRANSPORTiiTIO3 CO31XIISSfOX 

MARLY N SHO\-V'AL,TEH, C 6 ~ ~ i r t ~ ~ : n i ; ~ n  

RICHARD HEMSTAD, Ciammissro~e~- 

PATRICK 1. OSHllE, Cirmmissi<~%t.r 



CERTIFICATE OF' SERVffJE 

I hereby certify that on this 2lSt day of M ~ y  2002, the originid and I D  ctxptes ;.lAT&T'{ 
Additional S tafement of Supplemental Authority Regarding ()\veslrs Pcrfonlnce 
Assurance Plan were sent by overnight mail to: 

Debra Elofson 
Executive Director 
South Dakota Public Utilities Commission 
500 Bast Capitol Avenue 
Pierre, SD 57501 

and a true and correct copy was sent by US. Mdl  on May 2 I1 . iY;Nlt sddss%i.rt $.a: 

Colleen Sevold Thsrnzua 3- Weik 
Manager - Regulatory Affairs Att0r9tbiy 3E Law 
QWST Corporation Boveitl kMugphy 3EdDt1ttvt:fE Q C;t~.r;t?tieic? 

125 South Dak0t.a Avenue, 8th Hoor p.6. Box 50t5 
Sioux Falls, SD 57194 Sioux Fi~lir;, Srlrttfr aPnIrorn 5% 1 T .  5 

Jnt~e Id, k3t.uulrs 
Mary S. Hobson :%rli;ltamt!y ut L ~ Y  
Attorney at Law QFVI-;%"f @CJP~XII"A~~C~PI 
Stoei Rives LLP 180 1 Cotit'rirx;uta ,?irta*ict. $U&O-V .%"'iHk 
101 South Capitol Blvd., Suite 1900 Bonve~;, Pa 811Ht2 
Boise, JD 83702-5958 

Ted Smith 
Attorney at Law 
QWEST Corporation 
One Utah Center, Suite 1 100 
201 South Main Street 
Salt Lake City, UT 841 11 

David A. Gercles 
Brett Koenecke 
Attorneys at Law 
May Adam Gerdes & Thompson 
P,O. Box 160 
Pierre, SD 5750 1-0 160 



'i,t"zrren R. Fischer 
Scnic~r Consultant 
QSf Consulting 
3333 East Bayaud Avenue, Suite 820 
Denver, CO 80209-2945 

Mark Slincy 
QSI Consulting 
5300 Meadowbrook Dnve 
Cheyenne, WY 82009 

Linden R. Evans 
Bluclc Wills Carpol-ation 
P.O. Box 1400 
Rapid City, SD 57709 



#lay 23, 20132 

VIA OVERNIGHT DELBVEWY 

I3cbr.a EIofson, Executive Director 
S11 Public Utilities Con~lnission 
TOO Bast Capilol 
lJicirt., SD 57501 

Re; IN THE MATTER OF THE ANALYSIS INTO QMrEST CORPQRATILON'S 
COMPLIANCE WITH SECTION 271 (c) OF THE 'FELECOlBlR?IUNICrAihr18NS 
AC'F OF 1996 -Docket No. TC01-165 

I3cnr Ms. Elofson: 

Enclosed please find an original and ten copies of Qwest Coq~orafion's Opposititln to A-l'RrI * s  
Motion to licapen Proceedings. 

Thank you far your consideratioil of this matter. 

Vcry truly yours, 

I~nclosures 

cc; Steven M. Wcigler 
(:iregory J .  Ben~ard 
1)avid (ierdcs 
Knscn C:remcr 
Harlan Best 
Wnncn R. Fisl~cr 
Mark Stacy 
Mnrlo~i Bustcr GI-iffing 
Roylane Aills Wlcst 
Colleen Sevold 
'Thomas .I. Welic 

f-luvu- t -I! SX2 1 002'11 /+J-IiOU73 



Steve11 H .  Wcigler Black Hills Film Con1 
AT&T Con~n~unications of the Midwest Gregory J .  Bernard 
1845 Lawrence Street Morrill , Thorrras, Nooney L !  f3raun 
Denver, CO 80202 P.O. Rox 8108 

Rapid City. SD 57709 

Midcontinent Communications Warren R, Fi:;ct.ler, Soniur C*onsult:tnt 
David A .  Gercles QSI Consulting 
May, Adam, Gerdes 8r Thompson LLP 3333 East Bayaud Avenue - Suitt' 820 
503 South Pierre Street Denser, C 0  80209-29-15 

Pierre, SD 57501 -0160 

Mark Stacy 
QSI consulting 
5300 Meadowbrook Drive 
Cheyenne, WY 82009 

Marlon Griffirrg PIID 
QSI Constrltir~g 
1 735 Crcstiir~c IMvr 
Lincoln, NE 68506 

Re: Docket Fdo. TCOl-165 

Dear Counsel: 

Enclosed please find Qwesl Corporation's Opposition tu i\T&l"a hlotios Hccrpefi 

Proceedings. 

Very truly yours, 

w 

Mary S. Hobson 

Enclosures 



BEFORE THE PUBLIC UTIK,ITIES COhlRBESSIOF 
OF THE STATE OF SOUTH DAfil3'TA 

IN RE: AIPPLICA'PIQPN FOR iraterEATA J 
RELIEF OF U S WEST COMMUNICATIONS Docket KO. TCfll-Ifis 
HNC. PURSUANT '$0 SECTION 271 OF THE 
TEkEC6PMTB4PTNIICATIONS ACT OF 1996 , ) CER'FlFIC.4TIE OF S3iR%ffIGEL 

I ,  Mary S. Hobsotl, do hereby certify that x" rrtln a mcml-tcr <>I tEte t a t ~  g i r t ~  try' 

Stoel Rives LLP, and on this&day of May, 2002, 1 caused true and correct ~ r l p i c  oCQue\r 
Corporation's Opposition to AT&TYs Motion to Reopen Proceedings. 10 hr dcfit.'ri'cd iru I I ~  
following: 

Debra Elofson, Executive Director via e-mail and Ovsrl~irzllt l ) ! w  
SD Public Utilities Cotnnlission 
500 East Capitol 
Piem, SI) 57501 

Steven H. Weiglcr via email ant1 Overtrigkt 1 $ 3 + 3 3 ~  
A'TGtT Co~nmunications of the Midwest 
1875 Lawrence Street 
Denver, CO 
Email: weigler@I,ga.att.com 

Black I-Iills F~be r  Corn via cmail and 0 v e r - w  
Gregory J. Bernard 
Mosrill, Thomas, Nooney & Braun 
PO Bos 8 108 
Rapid City, SD 57709 

Midcontinent Communications via e-rnail imrl O y c r b t i & e y k  
David A. Cjerdcs 
May, Adam, Gcrdes 6t Thompson LLP 
503 S. Pierre St. 
Pierre, SD 5750 1-0 160 

I - I a ih  Best, Stal'f Analyst via e-mail and Cfv~rr~iglsl ijrfiscru 
Pi~blic Utllities Commission 
500 East Capitol Avenue 
f'ierrc, SD 57501 

Karen Cremer, Staff Atto~ney via e-maii snd Ovt2i5.Y I>g!\s. 
Publir: lltilitics Commissiorl 
500 East Capitol Avenue 
Pielre, SD 57501 



Rolaync Ailts Wiest via a-nnaili and Overnight D e I j ~ a !  
Public IJtilities Comnlission 
500 Ease Capitol Avenue 
Pierre, SD 57501 

Warren R,  Fisches via e-mail and Overlli~ht Dqkiverv 
Senior Consultant 
QSI Consulting 
3333 East Bayaud Avenue, Suite 820 
Denver, CO 80209-2945 

Mark Stacy via e-mail and Qverni~trt Delivery - 
QSI Consulting 
5300 Meadowbrook Drive 
Cheyenne, WY 82009 

Marlan "Buster" Griffing PhD via e-mail and Overni~ht B~cliver,~ 
Senior Consultant 
QSl Consulting 
1735 Crestline Drive 
Lincoln, 68506 

a,..,. .i I i 1 iPL; I iKI~O\(~il-OCfl)73 



Mary S. Hobsou 
Stoel Rives LLP 
I01 S, Capitol Blvd., Suite 1900 
Boise, Idaho 83702 
Tele: 208-387-4277 
Fax: 208-389-9040 

Jolln Nlunn 
Qwest Corporation 
1 80 1 California Street, Suite 4900 
Denver, Colorado 80202 

Attorneys For Qwest Corporation 

BEFORE THE PUBLIC: ZiTitl ,ITTES <a:O@4B3till%SIUN 
STATE OF SOUTH3 DAKC.5Tj4 

1IN THE MATTER OF THE ANALYSllS ilNT0 ) 
QWEST C44~44PLChTION'S COMPLX.4NCE f DZX:KgF:T "47 B l -  $63 
WITH sEcrlraslu 291 (c) OF THE 
TELECO PJHCATIIONS ACT OF f 996 1 

Q%'CTST CORPiG)RAT%CB%'$OPPd>Sa"ffPf&% ' tf3 
ATdkT'S MOTION TO REOPES PHQ&:FsOt",f31LEGs, 

Qwest Corporation ("Qwest"') ~~~spcctf~~iity ~%?jee..tr to  ,i'ri'P'Kr < ~ ~ R I J ~ . : ~ ~ E I J ~ : , ~ ~ ~ ~ C * F ~ P  5)f t i lx  

Midwest, hc.'s ("AT&T7" latest nttt?~~pt trs delay il~t" S G C ~ ~ ~ I P X  2$i prtl$~&iliigh t%>z si~ai=36tl*3i~?; t r *  

inject complex, unrelated and unrcsoived issucs sp4~cificalty~ -:,uixcihlx@ $%kt dsX @i$rb~ ~ , ' j b ~ ? . p 3 ~ t : t i !  

with the undefined filing reqr~irorncnls ofscctiarr 252 af'r.Evi ' 5  &4! t i :~%~&~k%1.~~~6d~$a?f$" i .  ,;h:*f bl,bt I.i4'Y~z 

(the "Act") - into this do~lict- As state camtnissions, e$se nrint rat iewzwgl, anirt?, haw 

repeatedly emphasized, matters such as that arc best ntld:ul;>uck ttt ~ i ; l ~ i ~ ~ i . * ~ i t ~ . ; g s  wquri&r !rr:t:; 

section 27 1. 

I /  Contrary to AT&"I"s ~nisrtndersfanrling of'thr: h?8tl;rs o i d ~ ~  jccttttga 2 ? I  j~ i : i??- ( f~ ' tk~~i$% th - 
S0ut11 Dakota, these proccediixgs have not cr.rncl:ludcd ;a~xt $ha;, i a  ts ;nirpfrt%3pi~,* a1 .i .;c&. irt 

reopen them. This n~ation is therefart: typic;it ofA"l-&Tbs g~;r;~ttt.i:arb;xiio:; tpr t l i t i  t'dsi,. ,::I ,e~4cr?>grf 

to muddy the waters with unrelated issues that are sat p~rt ir l~ft- t  try ~ : , c T ~ ~ A P E I  I ~ , I L ~ I F , ~  elr L I'&3 '; 
attempt to do business in this state. 

QtVEST CORPORATION'S OPPOSimT1OY Z'C3 ri'it.&?'*S &ff3'r'riiitt "ta'2 R.:6 4 ;pkFi ;rR1:$$ Et B F B %  t i u  f 
Boise-1 41 574.3 0029164-00073 



As a prelinlillary matter, it is deeply ironic. yet enlireiy prt:drctitbfs, th,ar XTRf tw  w&ri._=: 

to inject these issues into the section 271 process. ;"s titis Cnmntist.ion xci i  Ir;tr.iuax :t F & f  h.i-i 

no serious interest in providing local scniccs in tllis sfate d.rfx>trgh tl~1i?kktld$ct4 ;~c f%r~ fk  ~i~?;:"ylflrlc 

-. 
and other entry vehicles that are the subiect of tile agrccmwnts nhtltrl u.bictr it tt"%~~p\361!5. i E I E : ~ .  

whether the agreements should be filed has no impact tvkatcvcr trft ATStT's ! ~ ~ c : P I  C F I ~ F ~  ~ { J w .  

which do not exist. CLECs that are serious about local ctury ckm &~xrz~f dcr speak tux Q'y.-f:g ekr~slz%r: 

the hearing room about intercon~~ection and uther t~zattctrs, anif trliap prtictpdto in tire E:c 'e' ,tmI 

other state proceedings that directly address t11c agrcancrits zltar ,tpr the sr$bicct rig  L%tr LFir:t:c.;i"! i 

Complaint. But AT&T's efforts here arc mlzrely the flxtcsl mirnrticzF&lr~n s % C h  ci;~z.~s>f'TE~ 

vapors" g whcn it conles to section 271 and Qi~esr's h a t  kn injet! tnr%-e. cttiilpcliiii3r. i r! i ,*  ihc 

long distwcc market wd AT&TSs pricins. TItis C'clmttris3iorr sblhrrl-rk firlie?. +% drrtt *im at& Y& E '-% 

attempt to broaden tlie sectiwi 271 i n c l u i q  b6yntrc-i it ayrp&~triidfli B~titraift;riec<% tjs%t-fl the f 

and D.C. Circuit have in recent years anti ns ttItc C"&an\tft* ar>i~rt.~-~i~sitru1 d3cE i l a + ?  I * A Y ~  ~ i i ~ : r ! t ~ *  

"AT&T is apparently prorie to get ;t c:tst: uri t i l e y  ic',\ptsr% kf~c E ~ C ~ ~ T E T T B ~ A ~  4%: :I 2i b -i.wiJt!cit 
ac 1: . dockets. It now appears that itxis nfflirstirsn tins crrtrrrtcd rtc~ar rftr c;r;rQ trT $fig % ,., . 8 tttir-kcri 1. k: .. 

affliction manifests itself with ill-nctviscd aggr~~sitr~~~~ss itt~tf, u3'i~t"iil btrtrgk $*3qL%d~t:;: f ~ ~ f @  

an invective standpoint, AT&T snccccds, httt it  is ttat ctcirr !Q4hL ;~irr;i %tat- egrtt, C;l~?itt!q_~j! 

rhetorical l y unhi~~ged is unbcco~iriztg, tqeci;ifiy wliaca fkr  turtX;t~Fvtra~: ,t~r-ptk ak~~al) ii-;i kiiei, Gri; 

attacking is sound." Order Denying Matior1 ra httfndrfF: (Jttiuk r s t ~  Sf:~i'fi'tlliaitkc % i t ,  &c .fftidl:" 

of thc Iizvestrgcrfion iilto U S  West ei;rmmttf~icafistr,c, her :u ('rf.~jpitt~iri'c' IS'& 3 2 -i ikc.r i it' ; d ~ k -  
Telecon~~nuniccrfiorrs Act of 1996, Dockct No. ~17$-!9gi"+ $latcisiq@'t 53% Kn:-% itl-!, t'$~%"iia' ~?:21; 

Public Utilities Cornmission OF the Statc: of Coltwiutet, Rfiry 3, ,iri02+ ,kt E.!. fli.r!,taiirf~q ~ r l t ~ ~ l t : ~ ! ~  

See Men-iora~~dt:m Opinintl and C?rdcra, ,Prit"rir .s!p?>ft"ihttinift Sf& ' 4 ' t r w u g ~ w ~ t c  - i j r g b t ~ i  j t ,  

f ti-, 

cl/b/c~ Sozrth~r~estcr-~r Bell Long f i i~ratlc~~~-fi>t .  /~r.crrwkcrr tf#;ir -,Et"r,+grrjr:, $ * ~ t t ~ ~ i ~  $ I: j .Bb+~rv& s*"  it^ 

Kcrtiscrs ccnd Olilnho/t,u, 1 ( i  FCG' Keel 6237 9 15) (2t!iki i, ~~?:k~ / i& ' i i r   IT&$? ('=rsi;~l$r,*&;i~, , : + ~ r : b r ~  d *I I 

274 F,3d 549 (D.C. Cir. 2ffQt ) (",yijC' ~ s ~ t : $ r ! > ~ { ~ ~ : f f d ~ ~ f ~ ? ~ f ~ ~  [ l@i ihr ' ' f  $ ~ i ~ i . ~ t ~ y ~ ~ i i 1 : ( i  I!T~TL$PJ$F, 
emphasis cidded); scr ulso blctnornndurn Opinicrn airti f 'lrat..ri #$f i ; s ! r+  ~ E ~ I ' P : .  j * ~  J&i ' 
Con~rrrw~icatio?rs ltzc., Sunrkrut~srcr~r Bell Ttllr~j/ri~llt* F ~ ' O ~ ; ~ E : P ~  I'. h k ~ ! ~ J  4jiwli ir 3aiC'p $1 i f t i i f  

? - -  Cbnin~rrnicario~rs Set-vices, I~rr, c//I1/[1 S n n l i ~ t r t c . ~  &(*if B,f~t i t ;  / j i p ? e f ~ i  it t6:tru- w - L ~ :  f r r  r\k-t ii,,,: , I 

(D.C. Cir. 2000). 

QWEST CQRJ'QRArTtOiL"S OI'ltC)SITfQN 'I't-j tk,'T& f 'S 53t;fr k F66 5% i i .? WI i >lei % I.,SI ti: k ; 
Boise-14 1574.3 00291 64-00073 



This Commission prexrrnrrsiy ~ f ~ ~ s g i s f i a ~ ~ 5 ~ t $  1?tSt2 p4.kXs, 
-7 

interest test is ;t cstt&.;%!( rri<$gtfF- "*I'ttt@.r tr?&:r%~$ 5 %  . * not the "t:t c'~*E~,s'(I" ctf enti uF;&c j4-?~g;:?t g~t~c+..$;%t I%< 
had effects of a31 apcn-endrd puhtit srrf%~~t;1% tncTl,7rgrj sc*: 
many. If the "puhfiz- intere~h'"i.lc~:.im~:~ :..sis f%nqnri?,.sxr ti3 " .  
encompass anytiling anti ev~q-:hm$ 6h11'2 hu%\f.~~$i,' ~ F B  Z%ZF 

record ltould he disp~xittvr, Mnrrr~:. 2s. ~f flxs c Z . ~ ; s  c 
wei~l~llt to he given tn the 'c3~rii;w fa';lct~=irs of p~btic. tx;2fiz-t 
analysis is not known bcfc)rcltand, ttxn 3tccc as ~ 3 % )  i a , ; ~ : ~ .  :hi. 
rcasaned dccisitm rr~nkiil~g by E$K Rlc't=t<~aci~;~. r w  kE%r 
reasn~lecf reccr&-ntirkixly ?I.; dxe- j~artrtttjr;kt%ls k? t b ~ s  ~ ~ ) E I G X L ' ~  

byby EVC ;I&PCIC ~h&% ''\I g f f i ? ~ ~  & ~ i k ~ i ~ ~ ~ i i i i ~ ~ ? t "  d3~5g&~ij %hS 

the touchstrx~c fix %raw a u ~ B p b  r:; tt$~t%it.aIled kv ehc %4~'i"tk3~r 

o f  issum and the suwHemh.tt~t plet.gr%ii%g rtt /t%,t~ gxtq1~3t1 tlk- ~i::!: 
reccrrd, As i s  t q ~ + & p f ~  $ f ~ ~ $ ~ ~ ~ ~ & ~ ~ L ~ ~ j ~ ~ ~ ~ ~ ~ l ~ ~ ~ ~ ~ ~ ~ : ~ ~ ~ ~ ~ i s  
i n x - r r f t . ~ g ~ r & ~ c m , ~ ~ ~ ~ A ; ; t - ~  ek.' ,8te$jmp~'s!- ihk g~~h:~~%: ~"t. jtik~ : 4 

j~$~tgnd3@-~$&8~~u&,&q&~&~:g~* $!&J." $,jEb3:g"-Fp&%"!; ,@~?[E?~kkIg 
0 i , , I z - 4  Zri 

wfa~&rg* .a 

Qwest bas routine1 y and rcgxliariy GAicri t.;-ktrdstt$ of ~ ~ ' . ~ c P ; . ~ % A ; z & ~ c ~ s I ~ $ z  ;gi~":~c,:fs~ii~t .: 'ir ai,!-, c: i.! I 

pursuant to section 2 52. Nor &us *%T&'f' in3~@$ gki,& so& ,@:k gtk g ~ $  CVW~?;~X..$ hct:*, <;;:1 ,it:, ti k r  

contractual arrangenicnts zvi tj: Q~vc~bli la be. ~<arrS>tke$t!Ik?% , I F ~ Q ~  !);+T <;s3gq::t e~ r fr;tlr, \i TLLG l t ~ ;  1 i17 3 

did not make a filing. 

applicable legal star~darci to lii~~i:mirtc zt;ki;it $-w!~,!~~~,~sBFI, :tci,:+=Tt$fcal ,a>:r;,'b,Yd-, :!::i, : r .  : ~ * k ~ i ~ , -  C c + : k e  
, 

t1ze h4c~ttzr. aj-rllc 111 

("Colorado Order1) ( fno 



filing and 90-day pre-approval proccss ofszctztm 25'2far o f ~ f ~ c  r t c l  has %cwa- h;c7 di6a;d. 

The parties asserting claims against Qs\iest on httsks &c? trrsi a2;rx.e ers nb 5:$Giikt~:'$$ @r~$i:?: *%$ 

the lack of clarity on the stanciard. Qtvcst ha8 fift"if a Ptrfa.kr~:3 $ 0 ~  ~'SgcFa;sHtt.t$~ R$&b?g ., t72;1T3p~ y-3~ 

Federal Communications Cornmission. tqhtuh tlar: FCC f k > l ~  ~&;g$7t&f $ 4 ~  g g k  lelt J&.! i;+%r*?~?ii& + 

And given the lack of a defincd 1~:giiI at,?-tldax'd. hs;s issrxe.3 afz pinstir @fix~\Iy kx;~p~+s~p"~';:.~i~ 4~ 

consideratian in this section 271 docket. rtmw~g OI~~ET thirtgs, as~Q *,& Lh1 c ~ i  ds~tc~*~r";a:t&i t-.? 

Minnesota. the apements  at issue in dsr: hf&xrreset.;r Cartg~xtGt~f &$sf k t>rroli:dc egebc .kca 4 S ' t i t ~ ~ i  

requirements. and thus Qlrcst n c ~ m  tva;& ublipat fife f$xc$xi. T$k"; ( 'e~nzzt~":~~;~:~ ;hi%:..: t$i,,;~rL 

AT&T's invitation to dcwi't attcl. $clay this sectin\; 275 dt.tukri, rt,k~c"%i ,'s!~ei;,tkfir k,;'i twef;. ~+u'r;i*e'i,, 

for nlore than seven n7nnti.r~. with thest ~SSUCS ~fiiat 3~: bmt ntlc2t-c:iswb rg3 s$~i~rt'ct~r etig&<: :t,r;r,I .;I 

another time. 

AT&T1s Motion relics heavliy kb-poai ;1bleg~3ttr~hs t@gdriilla%p Q$ilt;H"$ it~~rl:v:vt~3;~ sk rlhr 

Eschelon; however, EschcIatl dncs tret prmsdc tx~vlca .~  $% St~iltbi EBakart~, iac~+I { ~ : $ F ? ~ J ~ E c  e d l i  

Eschelon agreements do not sertrti ;is %he iirf cy'igjie~ d-ePttr,'sl"$ rrg i -b~""Ej_~!~r t~~l  ~>~~risf.,ia*;: : 3 i i ~ . t~ :% 

Dakota. As shown beittw. tltc &SSnncsoau :a$ri-:aa&c4iH wk&81 %<strcta~a sep~sbE;;g+$ 81% rfu?$: - 

participation in section 271 prt3ceerlings i a k  $&&: f:f~%$rkk%$a3 i1.c ikrl~$il j l ;aih~ $~$$t\2rr?.rfby , -, ;ct.t,:,r9 : *: - 

t%Rc;u3f k t 3  % 

1. THIS DOCKET ES NEI*T$ZER '%"iw$E Tk&$it.: 3G3W 'r@R $cCha%"%P F%Z $$3$3@%1,%3 
.4@D DECIDE THE "UBFil,b.:t) t$Z;C;MEjS.:&#EK"$R* ~qkO.$,@:diSP $035 

ngrecments" cases, t l~cy ncvexthc!z$s :!rc rwt ,zpprajs~i::izc a'i,:.tfk@% f ~ :  $l>n., fi ' g t ~ j i i b i ~ , ~ l j i r ~ i  t l l  ,slriit .,id:#: 

. . as part of the section 271 ~ttlblic irtiircil'si ttkqtiizy: *i'iri% t $ ~ ~ k c ~  g q  1;~>2: .: 1 ::;:; t . j ; r f  I; ;.*ix t3?,- 9, 



questions about the interf~rctatiun anti ql11ic;rrii-s~ nf FIPZ ,.Xcr: 

As the Comr12rssitln  tilled if1 Fix StS$?!- F~~;-ai i,b,bdi*< 
I - cfospite fhc corzrprcfrer?$&vef%c$z (-r$ 1-14.$$ is%Cai ;,"-ed:$b~Iir";:~~ 

5 2 

rulcs. tirere t ~ i t i  irsex+:~ib&y bee. iitr ,I,$%! c.e"c<rQt: A , t 
prucccding, new aalrd unzg~i%iue,.d i#tt cq~zct+% t & i 3 p ~ j i ~ ~  3Z%wt 

thc precise contcrt'i af 3 % ~  frmck:tnfr,a3'tt t , h: t:'"s ctairg~iiecs 
its campcfitn-rs - - tTispurt;,r tIa3tt nger $kt1i~s %1jt3 .= &7;2 L G ~ ;  

adcfrcsscd 2nd til:tr de not g~vc~jjr~~g i r "  "vijqFc3~ic>tlft O$ $%El- - \ i  

cseeutitrg tcy ti irernsrtss of  l f x ~  AcL T j ~ ~ L $ j ~ ~ L ~  -J-cgsb~+$~ 
si mlsfMfjId $loit ,k:r_a@&fe3x$ f2~i~&gg~;~~~~~~~~~C@a~$4\2g jpp 2: 5Fi 

e u e & & k q < L  &2 - %=@$&~L~BI!"" :qgi~-zg:~@j~>*~3+$ =+ 
p i u  2 .  & &  - , 
kgcticm j+33~*~e5!jm5k,*;%g~, @@mi-j~~%$@&g~~@~$--@f&~~~$ 
k&awjd$p&,f$,@?&#fiB g f - - ~ ~ ~ ~ ~ $ @ & ~  p& ,;. &3,4j 

& " I  i 4 [ r i cw " .  ~f thc suAstanlit;c glblisa8i~fi3 ~n$;%~%fl~~&lkj f;ga t&+> t~%-d. 
C .I i ? i Y  * ,> -  canx~rerit ion prm fxioala cri s ~ e  treat% - u E et4R.e ? d* ..L.c 

4 %  

a1 tt3gettrer scBf-e?;cc~tt$$gg; . ~ B r q i  ref q' $us r ~ F C T  b * h % ~ t m t  t%;x iia 
Camnai~ic~u's nape. r. 

same sort of global rcScrerrctam a311 the lI_C:Q2sk;$$ +'I ak,B %&-i&F :$I GT~F;Z:~~ tte+$ k g :  2 ~ ~ r q + = ~ ~ ~ k , ? ~  v- L Y ~  

the FCC that CLECs dzautd rtaf he fbmrctd~tf tts w:b% ; i ~ ! f & t + ~ c ~ $  ;s;*:x% lkr ;-i-3.r: :;t;i,f EFcg 'is': 

swseping inquiry A'r&T suttgilt tir kkznrcaki wo%$$&l ck$t fhc  i=+$Ii$vke 1 ' F  ~ c L T , ; :  L ~ d r t ! ~  ':bb-zr ;;- 

statutory n7oorjngs: 



------ 

borh the Cnntnrissrrtn +%fitj. tFbr*: ~ ~ v l f i ~ t g  Y" ~-+ra;i~l-%f~- &6?) ai$;:; ; 

of tltt: agcn&>-'s I o Q ; ~  c$rn~pcl~finn $cz.;iz_t~$ieb?- ? ~ ' k \ t ~ J t g ~ <  - 
TELRIC, 3s A'I'Ef' caut~se! eolisccfi;"il ,E ~.>f'hi c ~ ~ $ ~ ~ i t s l s ~ ;  

Suclt 3 cfrnllcngtl .cuo&d Pi'izrtI'~~:~ ~ T F ~ ~ ~ $ E G , ~ P C  %X:<C: -$4<.+ 

enont~ously catt~pfex psz.tri.e;.cci:frrg,r, ~cq!tsrt~g I ~ ~ L L  

Camrnissr~tt, in ortrItttora I r  r wsaicmg 5.k IE,%TP:- ;I,$ h::~ t-,is<s 
- v x  > * - *  . 

before it, to prcsctrt a ~u~~p~c$kce~r , t c t  dclkr~s t e  r i e  . 
all trithin iiac nit~tfy day1; p~e~crlkr13 h: qT4kt%$tc: '$+'c 
wukrld tfaen have i~ ;ixlcrmskjire* t,p!a;;"ttxss. $ei Ft!fs daa 
npp~a-rrprlil~c: frricirtg inca2rexfn%og), a3.f $air lill@isG 44% ';4 z 5% %\-if fT 5 

"x,. , r i  p t h - -  s r  - CrCak 3 h@ft%hg %b31 %% ~ ~ j s $  $&i~f?~&'ki &Tz) j*esQ & f  -ti:&?'r? 

for review af 12re t:rtdrrl$ihg TEl,R&.' k:::rg$krr, dt !A.;,',+G; 2% ;!&is 

Circait, m L - i i g & ~ ~ G l b  jbr~b-x$:f,.:. &.a$ ... -, - .=- i:Ji+>q+k ,$--. .. ::yg -....," 

GO $F4t~mi $ h i ~ ~ ~ ~ ~ i ~ & ~ $ ~ ~ ~ ~ $ ~ $ j & ~ - ~ & ~ $ ~ ~ j $ ~ j ~ - $ ~ f  ,$&>%j@j~ l T ! 
p r o ~ ~ e c t i g ~ ~ ~ t ~ ~ ~ j ~ ~ ~ $ j ~ ~ ~ q ~ ~ ~ ~ ~ g ~ ~ ~  & -  +&$~=q?$:i$ ":?&-> 3: 
~ y j ~ w + @ p & $ & ~ ~ ~ > - ‘ @ $ & p ~ ~ g J ; g ) g &  = ij ;!&k?.A?kk$, 
indusav-is 4dc ~xar~~~sratiwrrz + ' ~ B ~ Q ~ ~ G % > $ % ~ @ ~ ! I [ W E C  a ., . - -'& w -,~?f -.-,- ,,,, ,, ,.-.---..--,~-, -. , -_ -, .- , ">. - --." - _ il$*:!̂ t-:s% .%a- - 
pix&* : 

Putting aside the abx+io'trs qnu$fi.ans s $ ~ ~ ~ f f  't+&&$ic? ,& r&"r r%$+kErkr~r $%$$ :1l21i rbtng 3>:i ; i?5 i d -  

do wj t l ~  the piibljc intcrcsf - -  %\-fly rf $4 :Yfikef' \%;$@ f ' g $ ~  $&46g ~ ~ P ~ F Y ~ Q  ,,+f46$$ tFt@ 3 '.t*~i:;?.d; LLSi 

*<  

docket, to raise these pti~oseed "*pfrbL$c rr;EsI~:~a csies& c e ~ ~  i>:r,i .: C 'is;:>; ,*k,ks+:-i~j :-!;. 

r- 

address thesc isst;os ia tjlis decker. The k~nktcj cifa.c65j-&?c~% Lr,?:r,;pzj;'$jb+:'~!i i:~+tb< ,+w k:,mkb, +I&, \: 

lLECs that have been gr;ltrrrzd sccttnrl 271 ~pg?ih+rvtrE r a ~ ~ % $ k ~ & i  c! $;I.$ t $ + ~ ~ r & ~  ~~:,i:i:L:d iB1~pt,tf.'< ;x ; L I Z  

CLECs as 5%-el, but tls st;~tct: fi.r <St,14$*) f 4 3  I&'t,~:.i -3 ar46~Y6  $ t g $ r ; ! - v  ;I;:% ef vn$~f@ ..&,$ ,p-:% rb e~Fi-l-,;@- :.: 

thoseproceedings,orpre,~ionslyin~hbum: f ! ~ ~ z a ~ t ~ - c ~ ! y , ~ ~ t ~ $ ~ ~ ~ * ; : ; ; ~ + ~ ~ ~ : ~ i ~ ; - ~ ~  " b z i s 2 ~ t  t r d ~ - ; v t ~ : t t ~ :  

AT&T sccs a11 oppwrttrnity to fixus~~~i~e {fh~oirgi) kg&,.- t~~ 8.b. e::;ir>>J 3,;- ~$rx-t3' .r, r $ ; l : : ,  ! : : - L ~ J  

to this Commission- 

agreements" allegations tire kcrii;g tidiy stni!  ti$kt!y B&~F~; '*;L,"& F+i e r i t ' : ; ~  $7: ;r ,:r: , &  

~0011. Thcr;: is. thcrcfnre, r l ~ r  r t g ~ r f  litr $ t~ i%  t - g i ~ a r s ; ? ~  r,"'i,fk.iibfd :*:i*.~& +r.,- ;n>+-fi kc:+,: .-= rT 

tlie secljorl 271 dockets wifls bf~k a~ycib") &~I:+$~I%!L~ 

---"..- ,." 

,~jT&Tfbq>. 1,. i;(c'C,',Z?ti f .:d h,di$l"arifg  f E $ q ' . C  ig : i z C ~ $ b F $ ~ ; ~ 1 ~ ~ 9 ~ 1 > 5 , i  i.:f:[llif~ 

QWEST ~Ol<p("RA'~[C)~'S Ijff'C]s";lr {If$?< 1-6 $ fL f 2% $ '+; \$i$$:tP, $ 1  * '%-2 $:Fg X B i,t- rc: 5 $ F ,.T :- 
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B, Qwest t;nbe~stasxds These P S % ~ C ~ P S ~  T B ~  f &FHW ti er'p 5er&o%%!i, $w@ @M 

Taken &Sul[aiple Sjcps Tcs A ~ ~ P P " s %  Art& @e%ai%lo Z'kn.n~ 

Qwest unders~at~cis and takes slzdntxwi? f!i: C P ~ ~ ? C G ~ E X ~  r5%;-3~24f $*I, ~ P ! E  kXras;li;c~~6~ 

, > Commission, otf~cr sratl: cl-on~missions atti: CE=f<-:C '.I In @r.t. "-",Q&& L ~ g ~ ~ f & ~ i i ~ t t ' '  i g L - f : i - ~ : ~  i J >+) i;;i?_%; 

responded affirnlar isel y 10 rtrt>ss wlnccms i~ a a~rtmz~h:r tri  \ssp 5 f t& &re$ Cih: v-t; $c-: I r 2 

* ~ A G L T ~ ' ~ ; .  legal issues and tf~c nvenidiny poiicy 6,. 

requirements. Q~vttst's FCC" Pairixrh set$ f&rek $ir.eskbf t i . t i ! d . ; : $ ~ 4 1 ~ ~ % ~ ~ ~  q ~ F  tk- $c$ i*:f- t*q 

legislative hislory and jmrp)~c't\~ in r$et,laf 313c$ nq>~fi,% fbcsr'3 pdv'atben kq\:lii:i~L ~;i ~ r i ; ~ r n ~ r > . ; . ;  ,,pta.$ 

debate. Opcning ccrmrr'aea"es ti? site F;Cf P ~ l s l s u ~  ,rw L ~ F G  r ~ t ~  Lf sip 2 4 .  2ljY Z2- $ t p i  ,- ~ , ~ t i : - ~ j i i y r ~  : r- 

June 13, 3002, and tho FCC ~ $ 1  c~&$k$$f  %3$k cizg%$~&e," ~d@~g~&~;;~; (r f -& ~ I ' R c c ~ ~ ; ~ ~ ;  $$qb;&gz,. #t;::,. 

important questior-rs no~v  Ivnt c bcew pregz$ta~;ef f&>t'i~hxfiy 9& Q~;P~~<~:!F ZQ :h $'$-'t ", i f x w  

C O ~ ? I I ~ I ~ S S ~ L ? ~ I  can L';YI)c~"~ ik a t J ~  ;YC r ~ & % ~ ~ r  q j ~ i  $$+g $%g$$'F;@!t& .ijiib ib*~g$ 6: 2 i ~ q  s~t~s:ci,~ 4 ii  rizc : 

Second, unti 1 &fir FCC' rr,zq& ~ s @  $ , $ p ~ g ~ & '  9 PC"( i*&{nbaii*sl., $pPc;;+i t14, e ' + r ~ . t ~ r ~ a ? k , : ~ $ .  +* t*$I~yY l " 4 F  l i~t3 -; 

to file and szck zrpprovnl sf 311 reRlrk%ctr, :i$:a%$$a.sl@,~+ k&gaF t,ig%* ,rf ti8di:t-~@~zi:&g:;x ; ~ 3 5  r:b f -  & c . 

that crcate fan% aarrf-losakirrg r.llkP~gitark%a,c rh a~tq;li:g% @~41 =6pk$rssis;~I:  &'3a;;t-$b+?:+a : i: ; ii.>. :,LP b i b  ,i 

coll~mitnlrnt th,& g3C5 W C ! ~  ~ Q ~ Q I F ~  fg~ f&$~ fgg~ra ; l $~~$  e>$i~&f$!&r$i "$$,kk f$+ ($$ '46 rl.5 I& ; $b  5% k l i  k 

wit]% slirte conrrnissit'tns i\r$$i 5hcig ~t;tf$tj crfs tigv $ l ' c ~ l $ ~ e a ; & i  c*i !t:.~*ary~3:i.:~t,bji~ [ i 4 " i ~  1 : : ~ ~ ~  b~ i Y Z- . 
this sfax~dard. 

Lcgal Affairs. Public f'oIicj, kVh~iFt-3;:'~i~ !Q\i;iils.tr:.< I l ~ ~ ~ ~ , E f i ~ r ~ ~ c t i ~  Kk:..k.",-:.,t:2 -c,:i ;t;L t?+. r?r. 

ancl Network dil;jsti11t5 f]i:tt t~+-rlj rct ICW <$Hi ~$;$ ( ;<~k%i~ ; l -~ .$ ,  t ;~%:~$t  $r%;: Z?ys 4 . 5 ;  1 ~ 7  : -;>I?~ ;qd!,a 



- ." activities and erlsuTe that Qwest conrp!lcs w i t i ~  tmtA ffrc n&vs c :-: rniZ2ktFf i~ B F ~  2224 <id> z c:; :e.r *J<-- 

FCC issues on Qwest's petition- "i. 

itil~atever the merits of t f ~ c  zi-gumenfs t.yi~~i;tgl;";g Q X L < ~ ~ ' : ! ,  & i : ~ S r : ~ l ~ k  r ~ z ~ ~ f  :.;- 

continues to believe those txgurncnts ha&*~ xiu me&$, tfres~ &%Rt~5 *&TO %&w^iu-iif ga>?~:h: fY1b.1 tfd 

Qwest already is filing numerous agccrne&s :ha ii he1ili~kt~ n"Y'tFl1 k Bt$;~z'r FZO"ihx$k 2f 2t ~'r ' r ;  

* - A + - - -  * requirements. As for the rctaiively few ct.i!~l~&;i~xt$B ; ~ ~ ' E ; ~ I & ~ Q E % ~ " z ~ ~ ! P  r f i  d ~ s p l g .  $I?$ P% f .?; "53trw:g 

Qwest's Petition either vindicate Qztf;"sr\'s in%cpretdirt%% ef :k:ctitxs~ hl?_'.t,5& pL2$ i-q;;k~i~iar~ z- :-I 

standard for how this scctiw~ rnrist hc xrpplii.~$ ta evequ~c 's  ekg~&f$3tO~t%. .?lib 731 SEi-tx q~.i-bTT')r ; t i .  

Qkvest has agreed to fi Ie nn a guii~g~f~~pcrtlrd 'ds,&& !!tc ~ 3 ~ g e  tr f a i ~ t ~ c ~ f ~ e ~ ~ t  f t5 ct;~pt:r:cg:r.t c%:-;":~" 

should be filed. Even if this f'on~missinn %%ere $a trc%6Ir: 4hc wrigm2~~<91 d!eg,%t~~~ii SBrua$ B r 

Motion embodies, becatrse clpF the pE~~e~.t$;21i$ c g b t c , b $ t f ~ s  %$%ktlt;rtgl~6 ,iF_r"*c ihett: ci5 XI+ j.jii,?d, ;li.ii*---; 

concern for the ~orn~~xissiorm 10 adbrew Ins @kg ~ t k i a t ~ ~ &  -s.$pb% Jg4b'FlirTf 2 %i d~lc%,~@ 

11. IrlJIS PAa"r'lc'U1,- DI$Pk:TE t$ ESP&<< "BFx%i*$,Y il%AS"PR~BPRr~% %F, @l$tt I% 

SECTION 271 DOCKET 

A. The lssrres Uadcrkyirag 'f'atc "".:rz#fegJ :;$gp.tsip@trr#E'~:~ ( ' ~ r x ~ ~  %rg 4 ' t w q # 5 a $ ,  bhx t -$ f8  

Contested, And The Barsnru2l: Wisp Fmm -4't@izaii., 

AT&T xvould Iravc this Calramissit~ik b%trevs the5 G%g $%;F ;fqgri$ f t r ~  & & . ' ~ ~ 2 t  J : ~ ~ ' F ~ S C ~ < I C  *i:; e:v . 

the Mi~lncsota Comtnissior~ leave no dsrtrbt titat fqk%es4 % L ~ P ~ ~ P C C &  33.~ s # ~ i z . f  ~~~?~:BPE:$~~' I ,~P@x$ .i:,.,i.rsici 

CLECs. Briefs in responses fi7 :gTtKT-s Miltiart Gar wrt k%p+%F6~g%$~iy~k *I p$tt+;i? L h $ e  +i$;~:":ttSh% .k@,~h*:t~;:i 

of the governing law and fiicts. Er is, hwt cucr, l e t - s p e , ~ ~ g f : ~  $w 6 - . , ~ ~ $ ~ c x E s  c ZE: :f6b e,,+ t ~ r ~ n + y p g ~ A L h ;  s?~. 

. .- 
scope 0 f ]I LEC-CI,EC agrecmcats thaf. nrr&x k b ~ :  ;f$, " " , f ~ ~ B C ~ , k : i . t ~ l ~ ~ : f t ~ d ; i ~ ~  ;~~w";~,,~?,~.c@.;;L.-- .,,, ;ii 5 

kgislative history and ovcrridiirg js:htrtnrpctitrx-~: and d$g'hi$-$ia$lt-tib ~J~:;-S.-~,:, h ~ ' c d { f - ' ~ ( t :  : , ; , " -  

was ~lot rcqulred to file tilt ;rgrccrrxcnla ;re i3'6t10 I T ~  l&~  ,fib"ki:,, w;,= ~),&;f ,;; <;t?zt,f 5kt;rg,s ;t:'s$7'T: if-:: ; 

states). 

'I/ Jd. 



Some agreements - such as ty~rcal ~ntr;=;c~nnt"tztm t i gr~~t i i~ :~I~ .  nr m24crlciar$~~t~ Ib, 

interconnection agreements describing hasic ~ntercr7nneclCon r;ct-t tea, ~~ti!*$if!e%$<t: ~ t ' . ' r i b ~ ' ~ L  

elements, and rates - pose no such interpretive difficultirs, Thc prt)4atcarni JV;C% itt rtiiz xy;: Z :+I 

agreements covering issues one or lnore steps rernot:ed fmtlr ihc nu8 artd t v i r s  

interconnection, e.g., agreenlents settling prior disputes hetwcr~i, ;m fE_Ee' aitk'x Ct frti, sprrs:r.cr;i. 

establishing granular details of broad provisionbi~g oktigotiorts ~ ~ n ~ ~ t ~ t ~ c d  'crl *tr: ~ t i t e r ~ ~ ~ a ~ ? ~ ~ r : ~ ~ ? :  

agreement, agreements establishing details ofdispre resotl.:don pr~~cctjt!i-c:;, .thd t11e itkc Tfw54 

. i ~ b  ffghl;iiL~$ <S-t+~?4i:-3,F latter types of agcelncnts by all accounts Fall irita a teast p.@ >ire.% E ~ ~ Z O  - - 
or resolved to date. 

I .  Tlse Governing Standard Bitas Never Blawrl Bcri~gd A%@, tAd@&$s %%rw 
Hs No Consens~ls On lVka% 'Fbe Act Rgiq~~g~t.t 

.4T&T does not, and canriot. cite ntly tuiing by flxc fF<*C::, it t ; ~ t t ~ t ,  4 4 f *kk~  ~ t ~ ~ x ~ i i f ~ i w ~ ~ *  st:. 

any other body defining the range of agrcancnts or. pmvc~ltrns :ha! rrast hc t?ir~t %iiaEa.r 5;s ':*\..: 
252(a)(1) of the ,4ct. There also is no rrnift5rfit pc3si'trurr frorrr <lzaxcsk's tbp)~o:i;t,tl;~ 6LLi. i s ]  b i ~ s \ r  :i:ge 

standard should be. Twa csamples make this ptr-inti 

Q A provisiorl should be l<tctl, ac-njntlrig 40 R$inac~,&;t k3~$%&8fs~.rcfi! a>?'-$ 'ir-i~::t..:rk*i.i 

Qwesi to do something or refrain firatn doing stxatrukfaiotg tm r trioking+ t"tjru,t-rcT E3,zs;~: b~ r?t.gs i r;;; 

require~ncnts of $ 5  25 1 (b) and (c)." Mr. 12cttnIiardt sfanrcic.ni~,~f f t f h  :,fi\ix$,wti ,kc ';E ~ ~ ~ ~ ~ > t i r i  ix l . - i :  

of part of the FCC's test for whetl-rcr an [IL.ECj like f&t'~at k:itl'~ fx!"rtrbt%t ;q%$rrt,is,,t; iJ;s,kzi' .t ' f 4 h 

271 to provide intcrLATA long distance scrt..ict.~,'" ::? f l~r%c?~r:tlf ,  3%- ilc~crli ir4: r k F E t ~ : i ~ t r l b l -  lit,!! 
---- 

\(I/  Te~timolfy of  W. Clay Dea~~hardt on bctraif of ghtz i &g%,trff::ic$zt ctr F,"tzrz~t;trf.,.'c,;. i4rlhj i7~.~:t-~ - 
"Uj?filcll/-lg7-eo~lerlt.s " Dockc[, April 22, ?I)I!2, at %"f- llf: i. I'l;i% tjvsillc itriif 31i I ~ B ~ F - I P ' F  i ? o r ~ t  

Minnesota hearing arc take11 from rile ~ttrtrfficittl tr;trtscrbgr%; afmc .iifRii;k/ 8:;tfi-;i:rilzr Lietc i w + i  %L+G$, f2 i i  
I 

co~npleted. 

Tt shoulci be notcd that the AdrnSnisrrirtivc t.i~xv $rmtlk:a yxrc.:;;tlttq; or c; ~11,; ? + g r ; t r t ~ + ~ s l ~ ~ j  

"ulifiled agecments" hearing spcci tically nileci t k t t  ~ ~ o ~ t i d  tlr>r.cg;:afti h.;ik::rtiti:* bj kt, 
Deanl~ardt and any other witness an icgai issrrcs, i$ictastYirrg htlc ptf5i:rruri:g ~ t ~ ~ : : ; j ~ ~ t f i j .  Ex: .! 
jncludcs tllis discussion here only to danol~strr~ie i ! ~ e  i;r.:br!rty : : f  it\$: \ ~ s ~ i f ; ~ i  4 ~ i f t s - . t l  r ' i t  C,"..r.;. .-, 
articulate a uniform standard anlang th~rnsc l%-~.  



the FCC has not to date issued any definitive sta~~darti. rt~td d ~ u t  f l tx pr~.i.pc%zerfh $f;e:111~1;zt t'; , t i  ;:%):: 

expressed in any statute, rule or case. ni 

(D After admitting that "[tll~e Act docs not dcfiizi: 'terms sncS carrdihoati' 43; 

interca~mection,," AT&T proffered the follawirig comprehtf-~~"i'c"- fi'i"e-p:'trr ~ l e t ~ ' r ~ E * ~ \ f ,  c t b  fhe : " t w ~  \t 

Public Utilities Board: 

The standard for whether a11 agreement is ss~k~je~a ttu tlte 
filing reqtliremcnts of sections 1751 ;~RcI 352 siit~tri~f EFT 
based on the following: 

1 .  The word "agreement" nltist br it~ltcqtetelf b~r~aifiiy her 
cover comprehensive inrercartt~ectioa agrcemcnts trs %.;eft ~vs 
agreements which cover only speci9ic sepmc'nts, f f i t g ~ ~ c ~ f s ,  
or parts of the overall i~~terccrnt~cctiarr sirrangarrretri bei%,t'csn 
carriers. 

2. If tire agreement has ltlcctz negisdated itattgecer tit$ 
incumbent a r ~ d  anotlrizr r ;rrrd ia ~ i ' l a t ~ s  to 

"interc.atmection \vith file I O C ; ~ ~  X I  C&rrxti=z 

network," thm tflc agreement sknrtfcf lug w & ~ ~ z t  ~tl- 

co~nmissian apprarral, at& fifcd ptrrolfarrt t+-+ secns*r 253 f t f  

3. Guidance an the ives'riulr c\f k~rhck'l-trt a p~rirriai~':;far 
agreement relatcs to it"ttcfcc"orrflw~~i~~t'~ 3fftabfef k~c oi%,~$ftb;ti 

initial1 y from nther, presit3nsly t ? t ~ t f  :tpcrwnr;tts 6EI i h ~ .  
subject nrattcr of the agrccmcnt I:, rtt1r:;tt.~u~$ k~ st~i~'~ll;rr tiu i k ~ t t  
of a previously fitcd agrccnretnt.. thttii t E i ~  ~seit. .~:~:t~,'~fi ici i( 

should be sub-iect comnxtssion ugrt'orrr5 ;ht , i i t tc i -  f?filil 

prlrs~rant to section 252(1t). 

4. Further guidance ott the tfuestiuit rjl' i ~ E j t _ l f X i ~ i i r  p;t~lt$~i:1~ct  

agrecnlent relates to iutcrcrfanneciitw ~ittat;ilS be tttti,ttti~::J kt:+ 

asking tvhetl~er ailrt to whtrt extent tflr tcrnl?, ;tatti $ c ~ t i c & i c c ~ ; ~ + i  

i 11 See Transcript of Hearing, j l f i t ~ t ~ ~ ~ . s ~ ) f ~  ' ' I ; t ~ J i i t : ~ i , ~ t ~ y r ~ - ~ o , ~ t ~ ~ s : ~ ~  " Jbt~ii f ~ r ,  ipi  :i Y7 21 !;L: - 
13 1 : 16-20 ("Q. And you'd a g e c  that 111e FCC fnas ncvcr d~iiuted tkr !rsrt~h i r r i t * i ; . i ~ ~ t t t : k - ~ ~ i ~ * i  

agreement directly; is that correct? A. Idlie 1 said ia nrl; et:sbrnatr5=, F f ! a b f ~  ~ I C F !  f w : ~  ;rkslt L t ~  jlijii: 

a definition from the FCC for that tcrt~t."), aild 132: 17-25 r"'Q- Srrki-, i;,i;ts the >sqtt i t% 

nrliculatecl been adopted by any state ptlbIic ufilitics cammissio!t ifi i ts Eetcr:~! L a : t k ~ ~ % . ~  sj 

CCI-tainly I have not urged its adoption. I also Ir;tvt: toot revictvc~l atf Stt s~ikcs :r;r c,5c!~:rc-rrii1~~ * r  
anyone has adopted a lest that is bosicailjl il or strfnetirirlg siml!;srs, Q Stk :;LW c [ ts ;~ 'k  A:1c.*vL ' '1 
Yeah, T don't know."). 

QIEST CORPORA'TION'S OI'POSSJ'j(l3 'SO AI'&'I 'S XIQ'I It$?; f tT: KI:OT'E"% ['!tiis i 1 i S E t i  t", iii 
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It is even more difficult to imagine, a s  i\T'&T's motistn uithetrt-itly pns$C%, fh&t e i?EL$Zr':"--i 

intended that the Act, which was designed funcIan~cntaIiy tc? $grcgtrkrte: thc $cf~~01'r%f$i$6?~15~tf~i~k~- 

industry, would require state con-tmissio~~s to review and approve every initreartreat beta ccw 

ILECs and CLECs. There simply is no way to rear1 iftt? Act itsthf an3 ets legisf&rtvai fsr.rtt~~y hi? G 

manner consistent with the approach that the Minnesota Dq~sr'trncr,.nr nf I,'i.~kt~fitexe d ~ d  :2'FA:T 

advocate. 

2. Section 252(a)f I )  Of The Act Reqtaires IX,Ef 5 Fo Fist ,;%grc~mc.nes 
Relating To The Rates And Assrrcint,nB Sa;r~lrc De~etipiiofi~ Fnr 
Interconnection, Seivices And ' N P ~ ~ V O ~ T ~  Rf eatitt~w 

In addressing this question, Qwest looks tc-~ tiire Pinguiig~ nf scctfan 252f;lZt F ,  t + $ ~ b i ~ ~ $ ~ i %  

the underlying purposes of the Act. As Qtvcst arlrgucd hcrforc. the! FCC' Y~f~.4f btw ~ F E Z E ~ R P ~ I ~ ~ ~  

Commission, the 90-day prior approval process appiirs otriy tu ifte aiost s~gn/&;",ifi$ ,xs~ci:c ; i f  , r  

negotiated agreement, i . ~ . ,  the rates and associated scrvrcr tlt~~frk)~E~tmflj: 6sr r@hCr~r~Dit~i.L1tlft_ 

services and network elen~ents. This q ~ p r o a ~ j ~  taktx ktfs a~ehrtfnt thg pf~rc%1~k~5:t,2 c%plxii.slh 

articulated in section 252(a)( 1 ): "'a datailcd sc hcdsllr: ofiretri~c~k C!I:IT'~CS fat ~ f ~ l r ~ r c * > t ~ ~ i c ~ $ i t * i ~  ,tbi> 

eacl~ service or 11etwork elernent inclrrtfcd irr the sgtccfr:e.rt!,"' F'ltl~ a~;kn~i,rct,ls arlf~ett~tt:,. I b.c, 

AT&T and others in the Minnesota docket afft~rd X26z 5%c$gt3? OF IYlC&E3lFY& t t ~  Chbi C q ~ r ~ - c $ Y  i t l t ~ 8 $ b i ; i ~ c % * ' 1  

on the scope of agreements titat mast be filnl and ; ~wrv~%ci ,  

'In contrast to AT&T7s apl>psoach, Qwest's rea6i~g trf sua'lrtbt~ta 2 5 3  +gji t I pt~lk3if~r4p krcii.~lt-, 

the competing public interests in the :ZcC a5 :rrfi@itf:htet! by <*~erngrcsl; ~$I%c~E'F ItiziJ p?;,%:+-~~4. 

regulatory oversight (nottvithstanding the ssr;;tco;wlccj mr565 it, I~:ra;?a% rrf  & k ) ~  gar r.LI$E;&:i, ht,s;i k t ~ i :  

activities covering the most impnrtiint intercor\ncctictn tnS~ftct4,  LIE ~ s ~ x I - ~ B I  A:, E2&>r:i:rc:4 

intended - nonnal, unregulntcct business dsalirigl; in ail fi~lre~. ~ ~ a ~ i ~ ~ i c t ~ ; i B ' i $ : ? :  !$ 4 - 4 "  r,'! 19 ~ Y F : ~ ; K ~ ; : ,  , 

relationship. The Act reflects Congre,t;sYs preferc~rcc: rb;l;x iF ,$ti: ,B:L.r't' ~ ; ; 6 u l ~ " ~ ; ' 1 ; ~ l t  .; be i ~ r c e l , ,  .! eb: 



respec1 departs significant1 y from the tariffing fr:mrcn ark of thir: psi, I F ~  \ ~ t ~ ~ ~ ~ i  ~ ~ ~ ~ r f ~ : i ~ s ;  3 * l r ' ; 1  

in the shoes of consumers (or intercannecting carrislrs] anrf esif/~~A$i~i'igaf d ~L):attitta8. .;ct i r i  :%%>:a 

and conditions. Indeed, FCC Coinmissinner Michael J .  C+opp!s s=q~~es.;t';l ttizr :~r~~!cri~+r'eir fli;it;l,, 

* C -  of  the Act when he commented upon the rccent af~ltroval t?FRs:IfSt~r~!\-5 > . ~ C K - ~ R ~ E E  , - I k~gq%;~,,i?zt=-:l 

"Our expectation is that BetlSou~tl's prrlonnzrrcc iill contttwric tifipr1;?1~^ei +k:ri;i ti3,ri 8 ;  :i.;ff ~ s ,  rogk 

cooperatively with other carriers through their kusincss- ttr-btisiness ;a t , i~ t i j t i ,~ .k;~)c  fc, t i j q z % j c -  d b ~ ~ ! ,  

issues that develop."lji 

The Act eschews a systen-r in wf~ic't~ ropflntars, it"l3%1c t i i ~ t  in$tuinc$;.:, f'~l~t: tlw ttt~x$i;ift 

significant role in working through every aspeck of the it,EC -Cl-.Et' ~~t:~ticji~ql%tp. k t~ . ; f ~+~ i ,~  t&c 

Act establishes a paradigm in which carriers are cxp~clcd .to arcgtrtruta noatgefi t r r  tt-xwtkl-E i ~ r i C r w ;  

among themselves. That i s  a paradigtn to w!~ictt C&cr;f Irikw icou$t;: ti1 ,ra9R1c~s >IF tets 6ca!t=p 5% ;.ti!!> 

CLECs. And, as such, Qwest beiie~cs $ha% "the Acr a6ve.r ct.ti~haei1p!i:ttc{~i tt~:tr f t kit's ~$,t\q~%ti: tjtc 

and seek approval of, subject to a 90-&y rcguiralr'rry r~~ :v i e~ .~  01.e~ \;+j~e ~t 7gsrexl~;,rtrtfLi: dlr w i i i s  i t t  

the Minnesota docket. 

3, AT&T1s Disc~sssian OFTita **trrxfi$cg! ,izg,~~r%tr$l%'i'' <"lfX$?g&tir$niii $ , w v  ~3 

Out Iarrportnnt hc4s And f,:Zrcun~sratl(g:~~ 

Altliougl~ Q w s t  will not b~trcl~i? this ~ 0 1 l f ~ i i ~ ~ 5 0 t ~ k 1  wirh rli ct%tatp~'~ktc$;:.t~r;': st~~t~i:-i,;t*~\r $sf !f;i~t: 

contested factual issues fro111 tf~e Minnesatiz '"ttrrfiftxf irge~~~rttrntt!; tgelrfbhr:$+ c;k rikPA)r? d i l b  

A7'&T7s (n1is)chal-aclcrizztis~zs of Qwcsf 's agre-cmcrrlr arm'; 6.c?fk%-et~*:'I; z a:l;tf &f ~~:b;Iz:rlF:'ob$.thF 

AVI'&T clairns ihat "the following tcrnlS :rtld corrdlilioila, r%bfic t~ l t i i  by htb~",tjl~u~rk? :".:LC% ti'iiSaaar.+ki?-i 

7 .  list, to be among 1 1 1 ~  best esamplcs of prekrcntint trcnsatreaat a z t  shrmt 4'i,k6rL:;b%'J e.$.r-::.it 14 ! $ 

Mation, at 3-4. But !LT&~' fails to rnc~ttiikri Itrty itrt!tc ti~~~n:i%&ft~?kd ~ ~ r t ! i t : i ~ g :  Q".: t's! i$if:xitirl, acl ,z: 

I the hearing on the Minnesota Cnmpiaint* art alnissictr~ rrEl tFtc IFECIFC t~#;i,isk,lbf$: $ 1 3 b ; ! t  tk:,it 1 :,ai, i 
1 

is/ Statement of Comnrissiancr 5iIicttacl J. C'crpps, h~ir &- . i b e f f j * . S e + ~  t z g - J e ) * i r +  tp;t.f-'. .eiic,fii; - 
i i  "- BellSozrfl~ firpol-ctiion, fJc!/Sotrfh Tt.fcbr.rmtttrtntrc;tfb~~~;~, f i t ?  r i i r r f  akr'[ibi3tegA ~-.-.%L:C ;ag$ 

f i r  Provisioir of lir-Rc,qion, /irre*rLil 7 2  Scv-cfict:r. rrr f;.r~r;sit,,r CEI:.F[ i * r f ; i b ~ i r f 2 ~ ~ ; t _  f > J L ~ C : F ~ ~  

Communications Commission. Cf' Docket No, (C.35 th'E,ty I % ,  31Qjlf. 

QWEST C:ORPQRATION'S OPPOSITION 'TEI pt'f& I 'S ?4fifidIY Et t Rls tpb. %; $+%(E 'i,t E J $ * * c ~ ~  .. 1 ; 
Boise-14 1574.3 00291 64-00U?3 



intenfened and participated as a party in that proccediirrg, Qti-e5t tr;Etl, in tr:nt, %ti 6% tlac &li.x&% 

with respect to each of ATStT's claims: 

AT&T Claim I : "Qwest offered EschcIoti tfedicatcd t>n-zitt. $IF+P. i~pu?-t%difrias ~ G E R ~ ,  Y+ k n ~ k  

offering AT&T only a single incliviciual represeninrive, iv  Wa sfbsitt* pfcscrii'e, te2t.r tk qlic & L l h l - ~ f t t > ~  ,at 

responsibilities, and limited avaiIability." AT8T kfation, 31: 3, 

AT&T O r n i s s i a ~ :  Qwest tiemonstrated :at rhe &Zi.nt.testlia.z k~.~~i,~gtrg thkl;$ $ti6 c!ii:i;t~i*,~d~xI t7ri.- 

site provisioning team was set forth in a filed itltcre~nnecrrir~n ctgsccfttct~t~ .~ftd rhcrr J.& 1 j-r:r 

interconnectioll manager did naf. rcyutst tiris tGnn r"r~~r~b Qwcxl t*tm tktart$r it 1.6s.; pbF;t& ~Ii'xtL 

A'P&T Claim 3 : "Q\t;esf aIso tlffc~~tl Esr hainn ffre t7ppalntt~i;ictt:* tsk "Cetii cr&" \ + i~h  t 3; xi': 

i11 exchange for a ten percent reduction in " % g ~ r c g t ~ ~ ~  hilkcd e;W ,kta-:"r:s biv 1& p+~r'i;/-~ss+? 5 "tiei-i~!~~ i " ? ~ %  

Eschelon fro111 Qwest," wlliie at ah@ same Eitrie der*f_a.iag A V&P "I requr3B Ek 1 ,?+ -f" ! ~ * s ! t t ~ ;  

accom~nodation in Min~~esota." ATEl; kft;~ur.lan, at 3, 

AT&T (3111issio11 2: Q \ ~ ' c s ~ ' s  ~ ~ ~ ~ ~ E ~ t t t i l ' t f  E ~ " A E Z R I U ~ ~ ~ ~  % ! B B I H C ~ ~ ~ & ~  ~ i j i * = d : r i t t t i ~ , ~ ~ ~ ~ t i ,  th,tt 

Qwcst reccived \vhat i t  considcrcd to be sigtki-tiatn~ %-crG~t-~ ~2trm rtite'cr; ctw5a\ii~~.ltg ~ g r i  :Cn:: ~:it.lt 

AT&T does not purchasc unburtcilctt ~ ~ c t t r ; c ~ k  C ~ C C U C ~ ~ ; ~  g a t  hhikrt2:wk;k 

hT&T Clalnl 3: "Qtvest pttrvirfcti I,scht:teln ;a T 1 %-t?+.ap pcii = k & $ i ~  pd; tl;t;~r:ih biil:ttti VL* ii:t2, l ;  ;: 

later increased lo S 16.00) ostcnsibfl; as ci5rniltcn::;~fiet~s f i i f  ()wi;-,t'-.. k , , t l i ~ ~ ,  r r ?  p;-i-+,rif:- ~f,. +.t i t3i i  - 

t r recording of access rninutcs tlrmuglt its cIrttly us;rgc: fitt:a ce-grt ' t:*'r- t.-hifu 3 a *%, F . - y : h : : -  

carricrs st~ugglcd in vain to  tri.>taicr nccrtr;:tr rwkzriiir~s t i )  e m f i ' r  B T ~  j t i r ( j f l i ~ ! p  ? Y ~ F I  i & i G  ; ,s c ) ~ L , : +  e 

AT&?' Motion, at 3. 

AT&T Omission 3: (Jivest-s timr~~,.htlittr.ii i ~ - 5 k l ~ r t ~ z t ~ ~  .sit LTV+BT+LI-~: 0 1 4 t t ~ & q ~ a  6 ! : la+:  ik,:. 

crcdit, which was actually simply a pro; r&%n acfjustsirtvr'rr 11.r: $1: ir.,-r :<::+: i~-::* : F ~ + C : ; + ? + ~  i * = b i  s:: i k 2 : 1 E > i P S  

dispute resolution methodology p~?l(tir'ig ner i-rr!cF;t nfh~erlekci;f rihzcJ:cci P L . ~ T ~ V ~ : X ~ ~ .  ; t i t 4 5  i S,:C~!~&:/:~$ 

Qwest's rcportinp. This rcsolrllitrn only i~51phaI t t p  r k  ,rr+ldi~cz 4,221:\;* f '=,a: %:2:, .G.FT:.-:c 



required manual processing, versus mecl~anized processing fbr !f.tr '%SF-!*" prt:dbr~~, ~ ~ i 4  - i z ~ g  

purchased by only Eschelon and McLeod. 

AT&T Claim 4: "Qwest provided a simi tar S2,fB per-li1.r~ per-mt3;crrtlr riu,'Jfx ti:? $ : * i ~ f ~ q t g ? ~ l  

for intraLATA toll traffic terminating to Escl~elon's switch, akt:re Qw.ttt kar;iwirt.gl: $ ~ f s ~ ~ t ~ f ~ r ~  

inaccurate access records to Eschelon for this tylsc a f  traffic, tvltitc &7tc!txs txtiirr i;&er~~rs ta.1 

negotiate each such instarlcc from tile grottntf up.'' AT&T &lori~itrt. : k t  3 

AT&T Omission 4: Qwest's umebutted cvidcttcc tksk;thkisi.iwri. at. tt4.e ix~+ir~;ijii. F$I~XE fKaw 

credit involved intraLAT.4, in.terexchartge s~vikhcd acem sccviiccs th:tr Q\:~~i~g:gr{s8;~o5ssd t ' r ~ ~ x t  ,- --. 

Eschelon, an issue not within sections 25 t and 257- 

AT&T Claim 5: "Qxest agreed ta provide CC'.rrvtrc.Z wrrlt ~ r t t m  I i e t  P-~:JPEc : i ~ r k w t "  t::$r'r-~"iit 

terms than any other cal-rier, including ATKF." ATB'f' btt~ii~rl, itti 

AT&T Oniissio~t 5:  Q W C S ~  ' S  unrebuttcd tc3i~leesj; ist %tll$ktie$nfa iFs%~~r~t:.if!,~C~ci f h ~ ;  

Qwest does not (and, indeed, cannot) prcbvidc ;r JifRrzi;tr lm-ci r$fscrr;~k,rt u~::> t*f 8 % -  

AT&T Claim 6: "Qtvest offered thc sn-c:rltelitf "sm;tlt C"E,gCL fb.i jtr-~~~\'  :?I ~ $ $ ~ , T : . , ' ~ ~ I I ~ ~  !!I~: 

ability to adopt the t~1-171~ of any cl'fcctivc it~tcrct>trrnlwtit~rt :~~;rCct't ietri ,~ kbr:,tt ?;rrt:rc a b t i t ~ t : ( ~ i i ~ S + .  

negotiated throughoa~t Qwest's service territory, while wtprrrrrry AYqk't;;'E t t i ~ d  :~CF?Z-S s':;r:~?~t; r l t  

negotiate such adoption on a staic-by-statc hasis tmty.*' A'% 2.t; f ? d ~ t u ~ t t ~ ,  I-4 

AT&T 0 1 1 1 i s s i ~ ~ ;  ATSiT fkils tcr asfcr~tltstl ()EYCG'S u~~tet'rpeltws f Fa' .brtari=n:, ~ c . : ~ , E ' * ~ ~ I ~ ~ ~ I z ~  

" ,, that this tenn was tiot effective ~ i r i t i l  &4itrcI1 i 7 ,  2002 011ci tho;: .L!,'tre:~'lt;c~~F 3keSr p:i~~r~;.:; 

scb~nittcd to t l ~  e Minnesota Co~t~l~~issiott on &l;ircfr 4, 21102. 

Qwcst is not asking this Csmmissinrt to xesstvr: ~Picsc ctztirt19 tit ?hi- I ~ ~ & , ~ P x  "I. f $4 F - 
omissions are woi-th detailing, I~oxv\;cx*irr, to $emorrsv:~te 1Et5h iElc fast:. . I ~ C  'br*F -byr C!C',.~X~ I ~ C :  $:- 

clearly unfavorable to Qtvest, as ATEI' wggests. Igt Gtct, ;ts ~ J ' c c c . ~ ~  ilGnkte:l;bi;.t;z'-i S F ~ .  B l ~ ! ~ , r z ~ c ~ r ~ ~ ~ .  

QWEST CORPORA7'18N'S OPPOSITION 3'CJ it r& r'S %3<'s't'ffS% 5'<'* &Ft'ilPI.% I?.$~Z~ !.,?i 4 E rrkf,cc,% 1'; 
OO~SC-I 4 1574.3 002'J 104-1)00'/3 



i t  treats its whoIesale custonlers fairly and equitably and in the manner contcmpl;ftt:r! ttic Acia 

MO~CQYO~,  Qwest believes that the tribunals addressing these issues ultimately will agree. 

B, Contrary To AT&%'s Claim, The November li 5,2000 ConfidentI~~l 
Agreement Is Entirely Consistent With The G;oais And F~rrposes 01" Scctiurr 
271. 

AT&T takes serious liberties with Qwest's Novembe~. 15,2000 Conficlentiai ,4grcrln1ent 

with Escl~elon Telccon~, Inc., anlong other ways, by accusing Q~vest of "siltmcf iagf its. 

opponents" %villi an agreement AT&T characterizes as a "gag order." AT&T Motinn, at 6 .  Hlrt. 

vic\verl fiirly, this agreement actually promotes the objectives of section 271, Indeed, na 

A1'&T2s own policy witness testified last week in the state of Washington, _I(,' d~crc is not!%mg 

wrtmg or inconsistent with Qwest's burden under section 271 Fc~r Qcvest to agree to satisfy 

customer conccrns and, if it docs so, for that custorner to agree not to appose Qrvcsr's sectran 

27 I application. 

The Confidential Agreement is an unrcniarkable clocument. I t  pro\-idcs, qurtr; ,sitlqil), 

~ l ~ a t  Qwcst and Eschelon will "(1 ) develop ari iruplementation plan by whicii to nrui,il;~,ll3 

irlzprowc tlic co~npanies' business relations and to develop a multi-state intercofi!recttr.lr 

ayrcen~crrt; (2) arrange quarterly mcetings between executives of each canlp;uq 'tn ac.frir~'+s 

imresnl\Wl and/or anticipated business issues; and (3) establish slrld fetlltltv cscir;atic~rt ymrclilritu.; 

ticsigned to lacilitate and expedite business-to-busitlcss disputc soIttticrns,"s, f-nu+thtrn~oru, " t t '  

un :rgrccd upon Plan is in placc by April 30.2001. Eschelon agtces to 11t1t qqrnsc Q u ' i l s t * ~  ~ r i i l s t ~  

rcgarri i tig section 27 1 approval or to file complni~its beforc any regtllatnry I3tntiy crrriwcn~l~ry 

issucs arising out of tlie Parties' Interconnection Agreements" (crnpl~asis rrttrlc,.tII. As 5trci.r. 

15schelon and Qwest agreed to deal in good faith with each urllcr to crcalu arltf cxeckrtc ,l pku, to 

- 
Tcsti~nony of Diane F. Roth, Pfr rile hf~rtei+ qf t l i ~  T I ~ I ~ C : Y ~ ~ , ~ ~ ~ ; ~ T ~ I I  i r l s t ~  I S ki;*~i 

e'omn~lrtrictriiotr. Itzc. '.s C'on~]~/i(ii?ce with Secfion 271 o/rllrl Tt7(('~i~/ff!tf!tltlt"€~i]~itf . s t r . t  o , ' h ! , ! ~ I ; ,  
W:izb. Utililics S: Transp. Comm'n Dochct No. UT-0d3022 (Xny 13. 20112) (''R1~111 1 cs t t~ i io t i j  + '  

tZ A copy oCIhc Confidential Agreement is attacheti kercto as Eshilsit 2 

QWES'I' CORI'OIlmII'lON'S OPPOSITION 'r0 A'TLVI"S MOTION 'I'O KF13PFY I X R i ) f  X.i?i~lSr;S - ir: 
l3oise. 141 574.3 00291 04-00073 



i~l$Src%pt ~ ~ I J F ~ ~ C S S  jtisues betwcen tlie companies. If it worked, tlie parties agreed that this plan 

;ul%@ r~@tx!tl satisfy ally concerns Eschelon might have regarding Qwest's section 271 efforts. If it 

cfk6 [nor, Ehl;,rzfrcIon \ifax fi'cc lo say so, to the state coniniissions or anyone else. In the same way. 

fl%drztiu~'s S ~ S E ~ ~ I I C T I ~  to not oppose Qwest's section 271 application was no1 linked to any 

pdj~'tt~FT1, bit{ \va5 C W ~ ~ C S S I Y  contitigent upon the parties' ability to agree upon and implement a 

'ihcrtl is, of cnursc, notl~ing sinister or nefarious if Qwcst enters into an agreement 

iicsigrzt~if ta ~ M ~ ~ T O V C  i t s  bllsi~less relationship with one of its customers without any resort to the 

tcgt3ibtirry I?mccss, I~~deccS, AT&l-'s own witness in the Washington State 271 docket testified 

k:,t ~ : v c ~ k  O\r:~f an agreement of this nature is unobjectionable for sectioli 271 purposes so long as 

~ i i c  :-Acr rizti !lot myuirc Qwcst to file the agreement at issue in the first place: 

Q. [Cliaim~oitlan Sliowalter] Well, okay, I will repeat the 
clucstion. I understood yo~n- testimony to raise t\vo 
al?jections. Oric is these agreetne~its need 10 be filed, but 
thc otlier is that these were secret agreements not to oppose 
each oillcr ill a regulato~y proceeding. So are you saying 
$li*at you have no obicction to this kind OF agreement unless 
it is also the Itind of awecnicnt that must be filed with the ....- 
Conkmission? -. 

A.  [Diane F. Roth, AT&T] I think in large part that's 
correct, Tlie reality of business is that tllerc are 
negotiations, tlicre are settlements on issucs, and a lot of 
linles they settle billing disputes as \irell as reg~~latnry 
proceeding. But I tllink what n.lakes these sccret 
interconnection agreements unique is the obligation ~tncler 
thc federal law to negotiate them and also to file then1 
publicly. And what I object to is tlicn i~ttcrtwitiing illat 
obligation with all agreement not lo file complaints or bc 
involvcd in 271. So it's the intertwining of the two. if you 
will, tlaat I objccl to. 

Q, u if these otlicr avrcements, not this O I I ~ ,  b~ l t  if these 
otIi,cr anrccrtieiits need not be filed \vitli 11ic Conirnission as 
fin intcrcon~lection- agrea~~cnl ,  then you have IIO obicction --..--- 
to t1ie111 and feel ~ ~ I C Y  don't de~iionstrate atiytliing o n c ~  
01, tllc other in tlre contest of 271 '? +..- 



A. 1 %vr)~iId i ~ ~ q c e  with that, but I would also have to focus 
~ F I I  the i f  in your slntcmait. If tliosc other agreements aren't 
interconlioc tion agreements. then I dori't liave the same kind 
of 011.ic~tion as I do if they are. And it's our company's 
position that they do fall undcr the federal law in ternis of 
thc obligation to liegoliate for intercori~:ection and the otlier 
elcnlat'its [hilt are part of tile fcderal law, lp/ 

C:ikr!~$e~ ro Qltrcst's proccsscs that result from its responses to concerns Eschelon 

~$;1:wawalt %atb;3siIy tr3 Qi~cst ab0~11 its wholesale service delivery benefit all of Qwest's CLEC 

~at6:~.mi;~73, jmi 11-$, tlley ~ v o ~ ~ l d  if Eschclun raiscd its concenls in a regulatory setting. If an>.thing, 

~?$rcss, $jg$dtPlrF#illt% III;YI i n ~ f ~ r o t ~ c  proccsscs and procedures tliat beuefit provisioning of wlialesalc 

B C F ~  $* c~~ 45,. :rl t C:E.LE?Cs, nnrl lo dc~clop a mu1 ti-state interco~~nec lion agreer~nent, promo tc tlie 

-tatk~?ccul; itkrc!a'rfyirtg scctio~l 27 1 . AT8tT's suggcstiol~ to the contrary not only is incorrect, but 

; e r ~ ~ l l ~ $ % k l t  ifre C4~0m tcskinlan}! of its own official in another section 27 1 docket. 

CONCLUSUON 

t,%i:,.tl icqiccrf~iljy ~c lucs t s  that thc Clon~n~ission deny AT&T's Motion. As set lbl-th 

, - ;~ ,sJ  (L 13 110 ream11 to obscwe thc section 271 process ~vitli tlie "unfileci agreer~te~~ts" 

iL441itc3, $~;ffftfceib;~frlf W I ~ C I I  t I l ~  FCC will resolve the underlying legal issue definitively in the 

f t i i ~ ? + I ~ .  ~ 5 : i  C Q ~ I Z C ~  Any public intcrcst ilnplicatio~is tliat ever arose fro111 these issues - and, again. 

f>,,\-.=a ;;qti~tit~i;t:s to bclicvc it acted properly - liavc beell resolved going fonvard by Qwest's 

I ('f' yuPca,; tiirrr ;irjrl i IS ctsmmitn~cnl to file agreements pursua~it to tile broad standard articulated 

~ Z j u . i i  e ;A~.k:trrcJi~~gly, Al'&T's hlrotioii to Reoper. Proceediiigs should be denied. 

.-----....- 
Itoiir 'l'r.;rin~anzy, t-rcce~-pt a1 51 : I  1-52:lS (emphasis added). A copy of this cscelpt is 

;.,r;!,a1.3~~.if tj<*.rclt? iis kkfilhll 3 .  

t,t\$'j-*:t ~'u#cP:,rii:~~? Ic>N't: ('llll't  SITI ION '10 A'I'&T'S MO'FIQN 'TO R E O P l N  PROCEEDINCiS - I S  
3 1 J i~tl~~$64.4)01175 
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May 21,2002 

@ %$C~WB ~&F+s  
C, i *h 2 .y q"?$ 

e+t p**5 .IF* 

i S W  ic+,+pi+% w+k+~,rj -+JLS 4 ?*~i 
yb ,Ai.* 'Gi > *-,"1*; 
$-%+FS ?ass3 &-I 

%*&,* $,,% 314 d2F-5 

fk!b $Bttrg+ C'bnirpcrson 
Pcb ltxi~; X~iii;r8rr. V~CC C11r~irpers011 
2i.i g&!reSrh S;jhr., Y*'omlnjssiancr 

8 !kid:' h *-t-~$~t~a3;'1~ :i%i tancrs: 

Cbctc hlis \%ccn a lot of publicity over the past Sew weeks related to certain agreements 
d3$$ii 42"st%'3~ k;is ei~tcrcd into with cork~petitive local exchange caniers. I am writing to advise you 
~$ifaw, p ~ k ~ t g g  :hat Q W C S ~  is irl~ylementing in this area, 

Aa yttlr! may know, ILECs routincly enter into agreements of many k~nds  with CLECs. 
?w.j~r~a &C tZ~cn'i I ~ Y  ~ : ~ k t :  cffcct i~r~l-nediately as in the nonnal business world. Otllers must be 
Glcd rii;tafr ritd prcr-:lpprc?vcd by state cornmissio~~s. Qwest itself has filed over 3,200 agreements 
9.ki'rstir i'i IJf?g F~QCC !hc passage of the Teleco~~~munications Act, including both initial agreements 
~m(z  ;,qx~~ri~cftnc"r~i$~ This large number reflects our efforts to worl< with individual CLECs to meet 
thmr tgezt6c bzlbuws ~lcalPs. However, questions have been raised regarding a relative har~dful 
$ 3  -1Ti2t  ;r;Yr;x;.jagetncnts tvitlz CLECs. Sollie parties allege that under Section 252(a) of thc 
*Y i*l~cutr~rtrmt~4~~~1ir.3tt% Act sucll agreements also should have first been filed and approved. 

lJfiZi:sl diy?trtcs these aflegcltiwns and is defending the legal line it drew hetween those 
Igra;.r:a.narrrs that did, $knit  did not, need to be filed Qwest also has filed a petition wit11 the FCC' 
;14,tng ic~r p,uid;mcr irrr wtar:re the filing line is drawn. 

?~Seait.cl.fntlc,., hawe\*cr, Qwest is implementing two new policies that will eliminate debate 
~ ~ A : C I Y ~ ~ I S ~ J .  whx*lfx.x Q\VCSI. i-r3 conlpfying Sully with applicable law. First. Qwest will tile all 
c~41)1:++;id;~;, i r ~ r C ~ , : T W ~ C ~ ~ t ~  QT Ittlers nf unders?anding behveen Qwest Corporation and CLECs that 
r' r i:aa. ahfig;rrtar?is 1r.r mecr tlw rcquiremcnts of Section 25 1 (b) or (c) 011 a going fonvard basis, 
'i,%*c i,ghck4;: 1h;13 ~ o v n r ~ ~ i t n l c ~ ~ t  goes t ~ l l  beyond the requirements of Section 252(a). Hoivcver, 
:2;. i b ~ l I  f~sficrttt l a  utzrri we .mrceis.e a decision from the FCC on thi: appropriate line drawiny in this 
;$tea f '~Gx:st+ r<kg.i.tcsltxl try thc Commission, Qwest does not inlend to 5le routine day-to-day 
p,,p,~:~-+;=~rk,, C I T L ~ ~ C ~ T ~  f i x  spc~ciiic services. or settlenlents of past disputes that do not a thcn~ise  nlcct 
&Z ;~1*{7iiai; ki~:fi;~jti~~l.  

ye ,5 ,-. o , r ~ ~ i ,  Il$a-est has rc~iewed and is enlarging its internal procedures for evaluating 
~.;'rt;i+,~~ I B ; ~  ~ F T ~ R ~ ~ : ~ C I I ~ S  ivith CLECs a11d making all necessary filings. Qwest is Forming a 
*iW+mgttf:r: OP ii.;~'ililr t?lB~i8gt'SS from the corporate organizatiolls involved in wholesale 
g C  ' i t i ~ r l ~ ~ a : ~  11~siness development, ~lholesale service delivery, net\vork, legal :~ffairs 
-g;irl~t.wrs,i, p i t i i c j  and iaw attorneys, and public policy. This conimittee will review agreements 
rrL> d:cii 4 % ~  !$i*Fc$li3n tcholcsnle aclivi.lics lo ensure that the standard described above is applied 



Q w 2 i 1  is rrnplernen~ing these policies to eliminate any question about Qwest' compliance 
t ~ @ h  rlir tcquircntonts ot3ectia11 ?52(a) in this state while Qwest's petition to the FCC is 
imi7idia~ Wc 1wpc It? conlir~uc to r~ork with CLECs to meet their individual needs, as ~ v c  have in 
$ 5  'nNs i s  a practice lhnl we are proud of and we do not wa~lt to see it obscured by 
c*?nwlcrs! oxcr the ~l~cnnjng of Section 252(a), or decisions on line drawing in a small number 
a~f 4iit$fiffons+ 

Tci ihr wtenr ~ h m c  ;ire questions or concerns associated with the procedure outlined in 
rltas fc19t:c, pfaase h;*l~~act me. 

Sincerely, 

astL'- 
R. Steven Davis 

t'tU^. knl.~y!.rs Aiits-Wiesl, Gcneral Counsel 

7 - 
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0002  
1 A F T E R N O O N  S E S S I O N  
3 
e (1:20 p.m) 
3 JIJDGE RENDAHL: We ' 11 b e  back  011 t h e  record 

POL o u r  a f t e r n o o n  s e s s i o n  on p u b l i c  i n t e r e s t ,  ;md our  
$ first b:itness i s  Ms. Roth from AT&T, 
6 SO you were ,  M s .  Roth,  you were p re r r ions ly  
? sworn i n  i n  our J u l y  and August p r o c e e d i n g ,  b u t  1 t h i n k  
13 for pu rposes  o f  today w e  w i l l  have  you be  swnrri  i n  
9 a g a i n .  

2 0 MS. R O W :  Okay. 
2 1 J U D G E  RENDPLHL: So would you p l e a s e  s t a t e  
7 2  your f u l l  came and a d d r e s s  f o r  t h e  c o u r t  reporter. 
f f MS. ROTH: My name i s  Diane ,  middle i n i t i a l  F 
24 as i n  Frank, Both, R-0-T-H. My b u s i n e s s  a d d r e s s  is 
3 5  RT&T, 1875 Lawrence Street, 1 5 t h  F l o o r ,  Denver, C o i ~ r a d ~ -  
I G  6 0 2 0 2 .  
J '7 JUDGE RENDPXL : Than 1.; you.  
2 8 Could you raise your righc hand,  please.  
1 9 
20 Whereupon, 
2 1 DIPBE F. ROTH, 
22 having  been  f i r s t  d u l y  sworn,  w a s  c a l l e d  as a t~i:,neso 
23 h e r e i n  and was examined and t e s t i f i e d  as Eolj.o:gs: 
2 4% 

7 5 JUDGE RENDFLIL: Thank you.  



Let's go ahead, and you have, I understand, a 
brief overview of your testimony, and then you 7 ~ ' i l . l  be 
subject to cross-examination by Qwest. Please go ahead. 

MS. ROTH: Thank you very  much. 
Chairwoman Showalter, Commissioners, Judge 

Rendahl, thank you for having this additional hearing 
taday and for taking more input on the public interest 
phase. I was here last January, or last January, excuse 
me, last July for the initial hearing, and we're here 
t ~ d a y  to continue this h~3rin.g on whether or not it w i l l  
be in the public interest or would be in the public 
interest for Qwest to enter the interLP.TA long distance 
market. 

L would like to begin my testimony by saying 
to this Commission that I believe you have broad 
discretion to identify and weigh al.1 of che factors that 
you consider relevant to a public interest finding. T 
believe you're free to consider past and present 
behavior of Qwest, you're free to consider state 
regulatory action and cases here in Washington and also 
a t  the federal level, as well as you're not just 
confined to looking at the SCAT,  that is the statement 
of generally available terms, or the performance 
assurance plan or the OSS test, for example, when as : ~ o u  
make your recora and make your findings on public 



interest. 
The theme of my supplemental affidavit and my 

surrebuttal affidavit really picks up right where my 
c?irect affidavit left off, and that is that I believc it 
@haws 'chat Qwest and the pre-merger company, U S West, 
has previously violated Section 271 and continues to do 
so. I also show in my affidavits that Qwest has a past 
and present pattern of anticompetitive behavior and an 
attitude towards local competition that in many ways can 
be characterized by sort of a catch me if you can 
attitude, and this causes competitors to spend valuable 
time and money doing things like filing complaints and 
seeking dispute resolution. So the question that r 
believe this Ccjmmission js faced with is how 'to 
determine what is relevant to public interest, and 1 
would submit that the track record, the pattern, and the 
current landscape should all be considered by this 
Colnrnission when it makes its final public interest 
finding. 

I will discuss very specific exarnpLes of  
anticompeti.tive behavior and attitude that 1 believe 
constitute unusual circumstances that this Cornmissio-~~ 
should consider in a public interest finding. In other 
words, I recommend that you consider more tharl just r;hc 
theory of an open market and instead look to t h e  



reality, what has happened and what is currentl:$ 
happening in the market. My supplemental a f  f ic?~-~.i t 
contains information and incidences that had - -  that 
occurred since the July 2001 hearing. 

The first thing I would like to talk abour is 
tbe regionwide practice that shows Qwest's unZawfui snd 
anticompetitive behavior concerning secret mfiled 
interconnection agreements. This was uncover~t.d after 
about a six month investigation in Minnes~t~ when the 
Minnesota Department of Commerce gathered enough 
information in order to file a complaint. Ar?d they 
asked the PUC there to investigate these secret ur=fi laci  
interconnection agreements. And this filing just 
occurred in February, and the hearing was held 'in e2rt;- 
May of this year. These agreements, and there care. El of 
them, I believe, were entered into between Qiqest and 
just certain competitive local exchange carritsrs or 
CLECs. These agreements contain preferential creatmenk 
for things like access to network elements and stsrr*; A ce 
quality, also called direct measrires of qualiii-y or 
DMOQs. Another provision in at least One of these 
agreements was that in return for the preferential 
treatment, there was an agreement an the part n S  the 
CLEC that it would not file complaints or 1 should sa). 
and it would not participate in the 271 proceeding, 



Now I have heard Qwest say that these 
agreements really aren't interconnection agreements, 
char they're merely implementation terms or that mayhe 
they're just settlement agreements. And we rtecently - - 
and we learned this morning that Qwest has a new policy 
of filing all agreements, and my reaction to that was it 
really just seems like a promise of not to do it again, 
and 1 think that the outstanding issue is it doesn't 
cure the past discrimination, the fact of filing all neiq 
agreements or all. agreements heretofore. So my point is 
that 1 believe that Qwest should not be tacitly allowed 
co break a federal law, nor should they be allowed to 
discriminate, nor should Qwest be allowed to use a 
secret unfiled interconnection agreement to silence 
opposition to the 271 case. My recomrnendati~~n in this 
ingtance, I believe the Commission should con~kict - - 
should put the 271 public interest phase of the case on 
hold ar on pause and conduct a formal investigation of 
these agreements. 

Moving to a second area, the second area in 
my supplemental affidavit, I discuss a case that 
occurred in Minnesota, and it involves unbundled network 
elerncrit platform or UNE-P testing. And the reason I 
believe it's relevant to bring this up in the conte:zt of 
this Washington case is that Qwestrs systems and many 



rirr:~~; interconnection agreements are regioni~ide or they 
cover multiple states, and I believe this incident thai 
aer~icred in Minnesota truly does show some 
antifo~ilpetitive - -  an anticompetitive mindset as well as 
r What occurred is that ATLT wanted to do a 
Pest of unbundled network element platform. T h e y  +ranted 
~o do a UNE-P test of significant volume, and there 
int-.ercwnnection agreement language in place to provide 
for cooperative testing between Qwest and AT&T. Eut 
%hat happened, Qwest refused to do the test. So AT&T 
hsd ta f i l e  a compliant with the Minnesota Commission in 
order Ca get the interconnection agreement language 
rnforced and to get the test done. And that case 
documents that a Qwest executive issued a directive not 
t a  r a n d u e t  the test, instructed Qwest personnel not to 
rronduct; the test. In fact, there are even notes that 
arm part a£ the case evidence where an employee, or it 
was actually a contract employee of Qwest, had i n c l u d e d  
tkc statement in their notes that Qwest is not going to 
allt3kk AT&T into the residential market. 

Well, t h e  ALJ has ruled in Minnesota, and 1 
?;~zt:l.Ct like to just give one quote from that ruling, and 
C h i s  i s  also conlrained in my pre-filed affidavit, and 
c h e  quote is: 

Qwest failed to act in good faith and 



committed knowing, intentional, and 
material violations of its obligation to 
act in good faith under the 
interconnection agreement and under 
Section 251 (c) (1) of the Act. 
And that ends the quote. Further, the ALJ 

f:a~lid that Qwestl refused to conduct the test despite the 
~nter~onne~tion agreement language and that Qwest 
a~~qayed in deceptive negotiations with AT&T for over 
elqht months and then openly refused to conduct the test 
arllaau &T&T was able to demonstrate to Qwest's 
narksfaction that it had business plans to enter the 
rcal'ket-. This ruling in Minnesota characterized the case 
as being a continuing pattern of conduct and that Qwest 
dclihcrately fabricated evidence. And I bring this to 
yaGr attention to support the position in my testimon:,? 
t h a t  Qwest is showing, has shown and is showing a 
PaCteril of anticompetitive behavior and that this falls 
agd;lin into the category of unusual circumstances. 

Now a topic that I covered in my surrebutcal 
affidavit i s  directly applicable to cooperative testing 
b$tC!yl~?en CLECs  and Qwest, and that is concerning the SGAT 
ianguage 5 would like to correct an impression that I 
rjrirllr i s  a misimpression that is left in Mr. Teitzel's 
tc+,i;t-irnoi~y, and there is a statement in his testimony 



@zest has always been willing to adopt 
5(5A'r language clarifying when CLECs can 
obtain individual tests, individualized 
test i t q .  

The mischaracterization I would like to 
7 coercct i s  that the language that Qwest proposed AT&T 
9 di;i  n o t  r h i n k  was fair, and as I explained in my 
4 s u r  rebuttal a f  f ;davit, the language that Qwest proposed 

i t 7  wrsr:ld actually force a competitor to disclose rnarkec 
i i C I I T T ~  pIar-18 just in order to obtain the testing. He 
2 think this is wrong, because we don't think that Qwest 
13 aaghc to be in control of a competitor's entry plan, and 
38 Lbep shouldn't be in a position of deciding wh~rher or 
k5  not^ rirey believe P l ~ a t :  entry plan is legitimate. Qwestts 
f h  r g i t !  %t; to provide wholesale services, not to be the 

g ~ f ; e k o ~ ~ p e f  of c~nipetitive entry through refusing 
98 t ,@sting. S o  the other thing that I mention in m y  
f $  taatimeny, and X actually attach the current SGAT, is 
$ 0  tb4t thc parties, including Qwest, WorldCom, and AT&T, 
21 agreed to eliminate language on cooperative testing 
32 &erause they couldn't agree on the language. But at the 
3 3  sarse !:irne, 1 would also point out that additional 
24 :'iegaciatians on language concerning cooperative testing 
2 %  in : ? t i l l  going on in Arizona. 



ti ? 2 Pj 

B Moving to the third issue, I would like to 
B draw your attention to the complaints filed by Touch 
3 Arrr~rica with the FCC, and there are actually two. One 

of them is about Owest not complying with the terms of 
k ?YI:c? ritvrstltu~'e agreement, that is the divestiture of 
Y k h e  ill-region long distance service that it sold to 
" Tailch Amcrj.ca. And the Touch America complaint says 
Eii %fiat bbs.iica.lly Owest has reneged on the deal and didn't 

r ea l ly  divest that long distance business. Now that 
complaint to me is a bit of a surprise, because the very 

2 3  atlsilpny that you would expect an extreme amount of 
1 cc;irperation with in terms of Qwest working with Touch 
i?. A r n t b r i c a  would be Touch America, since it did sell that 
54 i$i-r~g$.oh business, but the complaint is what it is. 
1 $ And sa moving to the second complaint that 
5 " 
6 @  4"8:71jch America has filed, it is more directly applicable 
17 t o  c h i s  271 case, becau~e the second Touch America 
7 %  i;atr~piaint is about whether or not the IRU capacity is 
3 ' 2  rea l ly  interLATA service and in violation of 271. I n  
28 c,~trl?et~ words, Qwest is selling this capacity, and while 
2 :  Cb;i:~est maintailis that this capacity is a network 
2 2  Eac:tity, Touch America and my company believe that that 
39 rdpficity really constitutes i n t e r L ~ ~ ~  service, 
2 4  t!?@r-sfore, it's a violation of Section 271. I believe 
-5  ria Commission should be concerned about any violation 



itl gcctian 2 7 1  and should want to look into these 
&;xppi , r in ts  and perhaps even - -  and follow these 
a:sl?\pl a tnts ..rery closely and perhaps even become iilvolved 
z i t i s  tl~ese complaints at the federal level. My 
3ec:12m:nondat1on on t l l l o  issue is that the Commission not 
mt.iiac any f i r ta l ,  finding on public interest until these 
ssiii~il&;nt- proceedings have been resolved. 

k fourth area of anticompetitive attitude 
th-at i w i l l  jnst briefly mention is in my supplemental 
sffrda,.+it,  and it concerns an E-Mail that was sent out 
, ,&cn i L  Cqwud, Covad is a dataLEC and a competitor, a 
rataiZ competitor of Qwest, when they claimed 
htsnhnsptcy. And when they filed bankruptcy, there was 
fkh Z . M a i l ,  and this E-Mail from a Qwest employee said 
!.he fall otui ng : 

Third batter down, end of the national 
DLEC game. 
The E-Mail went on to say: 
Covad management was delusional, the 
result of drinking too much Cool-Aid. 
Now that's something that Qwest has dismissed 

AG being, well, this employee Wasn't really a high level 
[batlegamentr employee, and Qwest has apologized for this. 
A13d *while that all may he true, I think it shows that 
rht2re 1s - -  there is really a pervasive anticompetitive 



a:? from either top to bottom or bottom to tcp 
*,xrFt;n the corporation, and I think it's very difficult 
C J  S C ~ ~ I - ~ ~ L P  that attitude from actual behavior and to 
~ ~ ; ? u n l i ~  t rack  that behavior in all aspects. A strict .. e,,~e 4 0 2  cai-~duct or better yet even a structural 

a@.gidl"ittiorl wbtlld go a long way towards solving those 
:nkr?rond cortflicts that Qwest has as both a retail 
pro:;&der of service and also a wholesale provider of 
$6~~7 tee a 

Fifth and quickly, and I won't spend much 
Pima orr t l f ~ i s  one, there is a complaint pending before 
i,h:rr; Cumvnission filed by ATCiT corlcerning local freezes, 
dnz.4 t R ~ t  anticompetitive aspects that trouhle me the most 
ig.lrr.(>,nrt that  i s s u e  Ps the fact that customers could not 
@ @ j ~ c l i  ehi:is local. service from Qwest to AT&T Broadband. 
*- - an t$crme of them didn't follow through. They didnt t 
persevere, tlzey gave up. Some may have followed through 
nRd divcn chosen t.o get new numbers, but we really can't 
+ -  wa ~ca?l . l ;  won't be able to totally track how many 
p"t3'pla jr;lt;t' gave up. And also customers didn't know 
ti id^ cliey had a freeze. So I recognize that this 
Csaar r i s s io rz  t.rilL - -  has a - -  has this pending and will 
f a t l a w  that issue through, but my recommendation in this 
f-nor? again would be a pause in the public interest 
pr6,c:rcdrng rlr1ti.1 that complaint, since it does deal with 



%3 Li t - , r3 
: resanential local competition, is resolved. 

Finally, this Commission has two conflicting 
3 n r  tv~o studies that are at odds in front of it. One is 
4 t i re  Q : p ~ e s t ^  study, I: will call it the - -  it's the Hausman 

s t u d y ,  and it alleges that consumers would benefit by 
6 Qw+?st  hein9 in the long distance business. But Lee 
? Se1by-i an behalf of AT&T analyzed that study and found 
& - be found it to be flawed because he couldn't 
5 reproduce the research methods or the techniques, and he 

1315 found t h a t  the methods and the techniques were 
1 deficient. His conclusion was that there are really two 
17 reasons that long distance rates have declined. First, 
t i  rhe market is competitive. And secondly, access charge 
1.t ~~eductions, notably Interstate as well as intrastate 
35 reductlans that occurred in the two states that are 

$e.i:ig focused on in the Haunman study, namely Texas and 
I "  Cgf ,Sforn ia ,  that the intrastate access reductions had 
Z R  keen ignored in the study. So in short, it's our 
1 2  position that the Selwyn study discredits the Hausman 
;$CT r.;t:t~dy and shows that consumers will not benefit from one 
2 %  rare long distance competitor in the market. So 1 think 

ccnq~etiti on, not long distance competition. It s about 

So to kind of wrap this up, I would 1i'i:e to 



p 5 * c e ~  .. ,, is ,,. w , T - 4  1% go ehrotlqh the three factors that Qwest has 
esrflgi-f-2 nE being what you should - -  what the FCC and 
+%s" C ~ P I J  C ' & % % ~ S F ~ Q ~  should consider in terms of a 
$i'ir>; i t s  ;:>Zsrcsi: finding. The first is the determj nat ion 
, I ?  >ir+:F!i~~ $rank i rtq the application is consistent with 
$ca-~1+2t 11x<$ r:ampcti t~cm. The second is assurances that 
r e s 4 ~  w & z * . ~ t  will rcrnain open. The third is consideration 
i,? q%ji i,znM~:t;li ciscixmstartces . 

And tgrning to the first, whether or not the 
; : : a$ii:rl r r a t i o r ~  J S  consistent with promoting 
.- ,-.mrtajm , , t i  - . + ,%. - I>,  we!!, 1 thi17k this Commission will have to 

* t r - -  rtce:-rS ;trrd making that determination. But I would 
,r .;:lrrt_ lake T;O t21.L YOU briefly abaut what happened 

. i ~ ~ f c i  a f t e r  S B C  entered the interLATA market in 
-' i 5 t1  i44 il*-~: .;if Te;<as, they entered that market with a long 
4c-'r r a ~ ~ i z . t i s  j3r xce o f  9 cents a minute and then also a long 
.t*::Y,a?v:++ price t ha t  was bundled with local services of 6 

Iibntlr s i x  months later, SBC was able to raise 
I ? $ :  j i ; - r 5 f ~ ~ .  The 9 cents a minute long distance rate 
i r n t  tap Ya LB cents 3 minute, and the 6 cents a minute 
k t i 5 Z i .  &ant lip to 8 cents a minute. And while that may 
=;slt ~ ~ ~ i r - i t t S  1 ika sl lot, a penny or two a minute, when you 
ql;:=:i: . r f s b i i i  i:, n i ~ d  do the math in terms of billions of 



i..?: r 

-=:r, ,.* pc. y-iiai: :n a 3 1 n t  of money. And so this kind of 
; E k e ~  -iF : ~ ~ l p i a t  xt+::?alty highlights the fact that SBC felt 

;I+.@ : v : ~ ~ E P  ; x i  c 6 ~ 1 k r 0 ' L  of the market 2nd could set the 
i i . . f i - . @  
7 a - r 4  ,*-J r r ;  i:.ther* wards, I: think this Commission 

j:!--_:-; ! biir ; : B ~ ( C @ L ~ C L ~  a b a u t  remonopolization of the long 
,:&$..Y ~ ' + - r  r:arskct axld the market power that Qwest may hold 
- 4  . ?  ; E  ~rrrr:i%ed i\~r?l~~'i.ty to enter the interLATA long 

f ly?  :: +;is :a :!-a?Aet: . 
i 3rr:ing to the second item of looking at 
.i- L % & ~ Y : - ~ :  c ~ : ~ ~ : * z s :  N ~ S  to wt-lecher or not the market will remain 

i l . g a ~ z ~ ,  y,.i-rri-:-manes assurance plans I think are the - - 
% a r i i ~ - ~ ? .  'a ? j ; o  mrt-ch&nlom that Qwest: is relying on in its 
Le ? .*$:$.; ;i?.%~,f WI. hnd I: understand from tallcing with my 
:a .:ss: labnq:ii":: that what: is happening here in Washington in 
1% !ti+ < > + ~ q i : - f i ~ ~ b ~ a j ~ c ~ ~ r ' , t 3  assurance plan is very good work and 
i E  ~ & ~ : t  C:,tg* f3Sa11 is a very good plan, but I have worked in 
1 + -3 t;bmtbCr .:?I: 8rate9, arrd 1 have often heard Qwest say 
3:r :h,t+ ei pexiorrna-isre assurance plan is purely voluntary, 
r *f t4.e 4 p-qre3.,~t you will have to be vigilant about that plan 
" ,  

i ~ . - ,  raraabnx;w? 3:; effect and being something that can be 
L r2 $ 2 4 4  k ,  P;if .?ri-ud, 23ecause it s very important that a 

LV c\ 
s r  gl;p?t f ~r@~$f , r ' r . :  assurance plan not become just a cost of 
i, 9 ~: , :LwJ  E ; ~ ; C I ~ ~ Q P E ~ G , ,  

$4, Ca T hclieve the performance assurance plan 
- -i $ 6  u p $ f i i : : ! F :  A f , t Z l f ~ t  it' ti imperfect as a mechanism, because 



+ .z- ,resr4tres as the dollar amounts, the penalties, the 
ii :~d: :$ .  r - . : ~ a f ~ t ~ r ~ r r  YOU want to call them, they only 
:5s.~s-5 z , r i  t ; ; ~  aftc:. i n f  erior quality servi ce occurs. So 
: ~ 9 ; ' f :  is: 1 ~rifcwcement: mechanisms, the performance 
a.;;v.li rancc rpi,.an OCCU~S after the fact or after the damage 

-" . J Itrif.3 :t's far better to truly have the market 
i$pe,7 cfiarz j t i s ta re1 y on puni t ive kind of measures. 

And another mechanism is, of course, the 
tr=-'ht"ht'~3~z;.~nx mectlanism, but we all know that complaints 
A a l ; ' r . .  ?:xcuac tne, we all know that complaints areii' t 
ra$:ri$ed avernight. in fact, I was looking at a federal 
~r:.mp!fiin:., and it was the complaint that occurred 
j h p a  rn t?rq~z,  anti it was on the 1-800-call-USWEST issue, 
nn*! i t - 2  as~ounding that it took the FCC three and a 
1X;aif. yt.satSs f~nm when that complaint was actually filed 

2 1 1 ~ ~  it actually rul'ed on that complaint. 50 again, 
uii..rpi;xinks, l i k a  ather mechanisms, are - -  are not - -  are 
--%ry imperfect d z e n  it comes to assurances that the 
nw-kirrt w i l l  s t a y  open. 

And finally, most of my testimony is really 
r:pr?isr 333; anticampetitive attitude and behavior, which I 
ur*rjld i:ubnrir ta you aonstitutes unusual circumstances. 
2 bajksvo the CrqcR record is there on past 271 

c' l 'at  i h r a : ~ ,  j t continues , as well as the anticompetitive 
b$ktdv(ioz :.bdr: j s  the subject of complaints and other 



s ~ q u l a c a r y  proceedings. 
So I ask that the Commission consider these 

i:c:f:ia, snd I tk~anlc  you for being here today, and I will 
wappy to answer your questions. 

dUDGE RENDAHL: Thank you, I think we will 
k5eq.n w i t l i r  cross-examination from Qwest, and then if we 
px .ri?i~,. .  A , Cn ;%if>'  cpesl;i6ns, we will address them after that. 

MS. ROTH: Okay. 
ME. MW1QT: Thank you. 

C R O S S - E X A M I N A T I O N  
a'z' MI?, i . f i3m : 

g , Qsod afternoon, Ms. Roth. 
2 - *. Good afternoon. 
Q. Ms. Roth, would you agree that the Touch 

a:!:crica XREf issues that you have just mentioned in your 
CXTA aummary and the ones that you have discussed in 
ycaur written testimony here, that they're currently 
pending befare the FCC in separate complaint 
jiracaedi ngs? 

k .  Yes, T agree they're pending at the FCC. 
Q, With respect to the Minnesota UNE-P testing 

ccmplaint: that you have mentioned, is it fair to say 
t b o t  AT&T has not requested the UPJE-P testing that was 
t h e  szxlrject of the Minnesota complaint here in 



,>?> ; " 
fi 3i;at:hlngt~tlT 
1. 
f- A.  T h a t ' s  my understanding. 
i Q. Imd would you agree that none of the 
4 a~$t~:g&t~isns that AT&T made against Qwest in the 
% $f i rnresCtLz3 romplainr occurred here in Washington? 
I? A ,  They may not have occurred in Washington, but 
f f $ti;% th;:xk i t ' s  a useful example, and I also think 
+ ,":%ere ',M :~CI 9iLasanr;ee that this situation couldn' t occur 
<a $ti K d ~ f S k i l g t ~ ~ n .  

l a  *a$ 5r Wrjuld lruu agree that this same W E - P  testing 
!! iesut%, chat t h i s  is the same issue that AT&T addressed 
i: ptevrousfy In I$ashington in the checklist 2, 5, and 6 
' c ?  %~:p~a.knhaps i.n Marah and April of 2 0 0 1 ?  
P 4 A "  T don't know, I wasn't part of those 
5 uerkcX;aps, 
; ik 
LT $5 O R  Okay. And so, for example, the April 25th 
1" i$~;irb:)~~kp DE lasC year in this state, in Washington, 
% bc~gjnning ar~und page 3563 of the transcript, it's your 
< ia 4 -  to63rnm9ny that you're not aware one way or the other 
," " '  3 3  ~kc:a",har. ATGT brought Michael Hydock into this state to 
-, " 
A ~i :" , i ; ,~  Sy specif icali.ly regarding this issue? 
+ e A. I will have to look at those dates subject to 

cl:rrck, but: you have refreshed my memory that "Le issue 
2 :  ~ r - k  ::mparative ceating started with - -  in the WJE - -  in 
2 P;?tt5 W E  w ~ i - k ~ h o p  with a proposal made by Michael E$ydock. 



2 f i ; f a  

Eut ?$ken as 1 explained in my surrebuttal affidavit - -  
!? -, JUDGE RENDAHL: There's somebody joining us 
7 VEr t i l e  bridge line. 
4 who has joined us, please? 
5 Please go ahead. 
F A .  Okay. But as I explained in my surrebuttal 
7 af f r$axt? t ,  the issue of and the language regarding 
$3 zcfopr,"rat.,ive testing all of a sudden transferred over 
9 bets t h e  general terms and conditions workshop, and 

L;$ t ; f t ~ b t * s  where - -  that Is the section now, the Section 1 2 ,  
$1 w b C r ~ ?  the language has been struck by agreement between 
I ?  rt31fz p a r t i e s ,  including ATLT, WorldCom, and Qwest . 
1 3  Mc-c;%am they couldn't agree on the language, they agreed 
T I  to t a k e  the language out. 
1 %  BY P%, MtSN: 
? **a $. SO subject to check, would you also agree 
17 tlrat Mr. Hydoclc in the March 13th, 2 0 0 1 ,  workshop for 
18 c h c c k l l i n t  item 2 addressed this issue, and the parties 

8c%dfauocd this issue starting around lines or page 3'252, 
2 0  sjribjrct Lo check? 
3 2 k .  Subject to check, but with also the 
$2 qt.ialiflcation that the topic has been continued to 
24 Ssctian 12 and into the general terms and conditions 
2 4  Q W t l u n  aE the SGAT. 
1 Z Q .  And that's an interesting point. So not only 



has t h i s  been addressed, based on your own testinlwy, 
this issue has been addressed in checklist items 2 ,  5, 
and 6 workshops, it's also been addressed in the general 
terms and conditions workshops, correct? 

A .  It was addressed in the general terms and 
conditions workshop, and the language was struck through 
in that workshop for lack of agreement, which to me does 
not give finality to the issue. It just leaves the 
issue open, because the SGAT then is devoid of 
instruction and language about cooperative testing. i9nd 
5f t he  Arizona negotiations are successful on this 
topic, then I would be hopeful that that language wouid 
t he& be brought to Washington to see if it: would he 
suitable to include in Washington rather than having the 
situation that is here today, which is that the SGhT 
doesn't address the cooperative testing. 

Q. And, Ms. Roth, it was my understanding that 
what we were doing today was to address new issues that 
h a d n ' t  already been hashed out before the Washington 
Cummission, so would you agree this is the same 
Minnesota W E - P  testing issue raised by AT&T in its June 
' l th ,  2001, public interest testimony that X think i t  was 
uf Mary Jane Rasher that you adopted here? 

A. I will agree in part, but not in full. The 
part I will agree about, that it was included i n  the 



pfe-fil led testimany f i l e d  by Ms. Rasher t h a t  1 adopted. 
But w h ~ t  is  d i f f e r e n t  is t h a t  t he  case i s  i n  a different :  
p o i n t  :Ln t ime. A t  t h a t  po in t ,  and co r rec t  my 
r eco l l ec t ion  here ,  a t  t h a t  point, the Commission in 
Minneslot:a had merely ordered t h a t  the test occur .  ?JOG 

t he  t e s t  h a s  occurred s ince  t h e  time t h a t  w e  had the 
hearing here  l a s t  J u l y ,  and t h e r e  is a l s o  now an ALSrs 
r u l i n g  i n  t h a t  ca se .  And again,  we d i d n ' t  have t h a t  
r ' t ~ l i ng .  And I w i l l  a l s o  mention t h a t  t h e  Conmissinn has 
upheld khat,  t he  r u l i n g  of t he  ALJ ,  o r a l l y ,  although t h e  
w r i t t e n  order  h a s n ' t  been i ssued  y e t ,  so t h a t f 6  rile 
d i f f e rence .  

8. I s  it f a i r  t o  say,  M s .  Roth, t h a t  r e l a t i n g  t o  
t h i s  UNE-P t e s t i n g  i s s u e  t h a t  reasonable minds can 
differ on the  conclusion t o  be drawn from t h a t  recore? 

A. 1 d o n ' t  th ink  reasonable minds can d i f f e r  on 
t h e  quote t h a t  I r e a d  from the ALJ's order .  1 t h i n k  
t h a t ' s  f a i r l y  s t ra ight forward .  

V .  Okay. Ms. Roth, you wou ldag reewi thnne  - -  
ar strike t h a t .  

I s n ' t  i t  f a i r  t o  say  t h a t  the scafE sf eht? 
!4innesnta commission disagreed with t h e  Minnesota ALJTr; 
ac'der 011d submitted w r i t t e n  recornmenuations finding that .  
k e t b  filest and AT&T ac ted  i n  good f a i t h ,  t h a t  no pena i ty  
at?i.io~ld be awarded, and t h a t  t h e  compla~nt  s h ~ ~ l i d  he 



OG2Zt 
X b is~n issed? 

I will accept that subject to check, but T 
5 w i ? X  a l so  add that the commission itself did uphold the 
4 A t L T t s  ruling. They haven't issued their order, but in 
+ an open meeting or in an oral setting, they did nphold 
ii bhs order. 

Q. ~ n d  are you representing - -  well, strike 
eJ ti14t. 

So I just need to know one way or the other, 
$0 do yau - -  when you say that you don't believe that 
41 seasonable minds could differ, clearly the staff 
7; recornlaendation that they submitted to the commission was 
$ 3  directly at odds with the ALJ's order on the issue of 
4 bad f a i t h  or good faith for Qwest and whether penalties 
'rs ahcufd be issued, correct? 

And so, Ms. Roth, is it your testimony ttiat 
I Y  t h e  Mi-nnesota staff of the Minnesota commission are 
20 unrea  sanable? 

A .  That's not my testimony. 
0. Okay, so T will ask you the question again. 

33 l e  it fair to say that reasonable minds can differ as to 
2.1 t l i e  ~oncluaions to be drawn from this Minnesota m E - P  
25 r e s t ing  issue? 



*-,hS l. 
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I think it's fair to say that the staff had a 
: &SFFzrent opinion from the ALJ, but that the Commission 
, +greed w i t h  the ALJ. I think that's a fair 
6 chaz-actcriaation. 

&id is it also fair to say that Mr. Antonuk 
5 G:,sayreed with the findings of the Minnesota ALJ 

:fecision when he addressed this issue in his checklist 
3 icsm 2, 5, and 6 reports and public interest reports? 

I'm sorry, could you repeat the question? 
Sure. That Mr. Antonuk, the multistate 

I1 facilitator - -  let me set a few foundational questions. 
AT&T and MS. Hydock also presented the same 

I 3  MrnnesQLa W E - P  testing that you're brir~ging to this 
f S  Cd%min$zon in the rnultistate workshops, correct? 

9. Arrd Mr. Antonuk's orders addressed that 
1? testing, correct? 

That's correct. 
Q, And is it fair to say - -  

MR. WITT: Counsel, excuse me, were they 
21 nz'riess or were they simply reports? 

MR. MUNN: Reports. 
MR. PIITT: Thank you. 
THE WITNESS: Thanks, that a good 

2% ctal-ification. 



BBd 24R. Iv!UW : 
Q ,  And sa the  language - -  based on t h a t  

pk-escntaCion, d id  M r .  Antonuk order  SGAT language t o  be 
p ~ t r  3nk.o the  S G A T  o r  t h a t  he recommended i n  h i s  
-eerr.~mnendation t h a t  Qwest pu t  i n t o  i t s  SGAT t o  address 
ch is  GIJX-P t e s t i n g  i s sue?  

iZ. The f a c i l i t a t o r ,  M r .  Antonuk, did recornmend 
sow  language i n  h i s  r e p o r t .  

Q, And i n  t ha t  r e p o r t ,  d i d n ' t  he f i n d  t h a t  
AT&'t"s t e s t i n g  propcs.:ral was i n f l e x i b l e  and p o t e n t i a l l y  
dupl iea t iva  and that t h e  OSS t e s t  would comprehensibly 
address AT&T4s s t a t e d  concerns with Q w e s t t s  OSS? 

A.  A r e  you - -  i f  you ' r e  reading from h i s  r e p o r t ,  
'l will accept t h a t  sub jec t  t o  check. 

JUDGE RENDAHL: Can you i d e n t i f y  a d a t e  and 
t ic,te f o r  t h a t  r e p o r t ,  M r .  Munn? 

MR. M U N N ;  Yes, t h i s  would be the  muLtis tatc  
f a c i l i t a t o r ' s  repor t  on c h e c k l i s t  items 2 ,  4 ,  5 ,  and 6 ,  
and i t  was dated August 2Qth ,  2 0 0 1 .  I xas  p a r t i c u l a r l y  
t'eferenciiag pages 29  and 30  of t h a t  r e p o r t .  

JUDGE RENDAHL: Thank you. 
'PHE WITNESS: What was the  da t e  on t h a t  

a g a i n ?  
MR. MUNN: August 20th,  2001. 

my tm. MUNIJ: 



g .  knd subject to check, isn't it also that 
M r ,  ~kntonuk addressed this Minnesota UNE-P testing issue 
again in the public interest report that he issued in 
October of ZOOL'? 

A. I don't think it's fair to say that he 
addressed the Mi~nnesota UNE-P case directly. I think 
you can say he addressed the topic, but I don't think 
you czn fairly say or accurately say that he addressed 
the complaint and the specific instance of - -  that then 
constituted the Minnesota - -  the Minnesota compjaint and 
the conduct of the test itself there. 

Q. It is true that AT&T brought in Michael 
Hydock, a specific witness, in the multistate pr~scceding 
to address those issues before that tribunal, correct? 

A. To address that language but to n a t  arldress 
the specific Minnesota complaint. 

Q. So it's your testimony Mr. Hydock dic! not 
te~tify about the Minnesota complaint, and his testimony 
was just related to SGAT language? 

A .  My testimony i s  that what Mr. AntOnuk l~s i led  
was specific to the multistate proceeding, not  sgseritic 
to the Minnesota complaint itself, because he's r l a t  in a 
position to adjudicate that complaint. 

Q . Ms. Roth, who was AT&Tfs witness in f r ' snc  s i  
the Minnesota commission on t h e  Minnesota W4E-P testing 



0026  
1 complaint? 
2 A. I think it was Mr. Hydock. 
3 Q. Thank you. Is it fair to say that 
4 Mr. Antonuk ordered SGAT language regarding ehe 
5 cooperative testing that you have just been discu~aing? 
6 A. Yes. 
7 Q. And would you agree that Qwest included that  
8 language that Mr. mtonuk ordered in the rnultiscare 
9 proceeding, that Qwest included that language in Fks 

30 April 2002 SGAT filing here in Washington? 
1 I A. I don't have that date and that specific . -  
12 that - -  I can't correlate that date exactly, because I 
2.3 don't have that documentation with me, but 1 w i l t  rate 
14 that as subject to check. 
I. 5 Q - So subject to check, the answer i ~ 0 ~ 3 r i  bte :;csl' 
16 A. It's my understanding - -  
17 Q. Let me rephrase it. 
18 A. It's my understanding - -  
19 JUDGE RENDAHL: Let's not talk aver orle 
20 another. Please wait for each other ta Einisk baEoze 
21 you continue . 
22 A. It's m y  understanding that tzhiir, mag; F@ fisfist~rr.c 
23 the language began in the Washington SGAT, hut t 6n t * s  
24 not where it ended, because the parties all agreed LKar 
25 - -  they all agreed to strike the language, otld i belrev@ 



that's prirnarlly because there were additional 
discussions about t h e  language that went as :n the 
workshops here in Washingtan after the m~ltist&kc, ::2 
the issue continued to be discussed. 

Q - Now you have characterized t h i s  l a r k g l ~ r s ~ ~  .?s 
language that Qwest proposed, but a Kart accarate 
depiction of that language wsuld be the language tba: 
Mr. Antonuk ordered Qwest to p u t  in the SG&T or 
recommended that Qwest put in the SGAT in the ma!eist~ee 
proceeding; is that correct? 

MR. WITT: Counsel, which is i t ,  1s ~c s 
recommendation or an order? I just ask. 

MR. m w :  I t h i n k  we have  a2 ready dci%e 
drill, it's a recommendation. 

JUDGE REKrfiAh'L: i' ~otlr ld &SF: tki?it > a;;r 
questions be directed tfirwgk nc; as appcs&8 ta o;rr- 
anotker . 

MR. WITT : Thank ~er- ;  ~ c - -  LVi_lb3e I wli h i e  
JD-DGE REImAh'S: %hank y m .  
MR. WTTT: In t h a t  c a m ,  i gtzesc i G w b ~ T ~ $   it 

it to the Administrative Law &dge that 2 it4=i";ctid t:>&;e:e 
to the characterization of these as. bela$ or~Zt-?vw, 

JU13GE RENDAIIL: I thiixk "clre dseiku;ihhF-$ $eb12;; 
have been provided to the @ommission ~ b Z t  spe& Par 
themselves, and will take cornrsuj.2 ' 2  cc2.rrzel:t ,; $$:a r *,e-i 



with and compare them with what we see in f f c ~ n r  ef uB 
MR. W ITT : Thank :.ou, f WE Honor, 
MR. MUNN: ~ u s t  for expadicncy, if F wPer  

sornethir~g as an order from M r .  Anttnnuk, e;.c?cytkinq t'FI-&t. 
he has issued are reports, they're nrrt; ardel-a. 

JU'DGE ZENDAHL: Thank you. 
MR. I4UNN: Itts just ar, i n s r ~ f u h  u s e  ;iiF 

phrase order. 
JUDGE REND=: Thank YO". 

BY MR. MUNN: 
Q. And - - go ahead. 
A. Mr. Antozuk, :.~hile i t i s  job was V c  mnkc 

recommendations to the states as e rc~ult. of tPte 
multistate workshop, in the end, C h e  stat@ h a s  PRQ 
discretion whether or not: to accept Siak, racwt~'ie;i$58t $ t : ~  
and that 's - -  I guess tl-rat 's *%y HP havet had %his 
discussion about whether it's an arder a+ a 
recommendation. So r guess my p3Snt; is chat th&%di 
recommendations were notr binding or, Ehc sLaEril, xat& kA.- 
states have t.he discretion whether or ~ ' l e%t  &a ac.tegt$ c t ; " , ~ : ~ ,  

in full or in part. 
8 .  That's an in~erestirag prstnt,. b3r: rag q u s t s k i ; ~  

was, isn't it fair to ci.rarttacL~~lzrr kt%& t~ilqride~je ; u?z+q~  

Mr. Antonuk recommended t h a t  west' puk i r t  i t s  S:l&T, f:,-+t 
something that Qwest ttself praphsed3 



A. Sure, that may be true, bQt i wbuld a j s a  
ventlure to guess that there are p:-o5abI-,. achar aslpcctii 
of the SGAT that were recomrnendelci tha t  @ d e s k  d4d:3'P &=;is" 
to put in. I mean this reas  a - - t i l e  v&-orkahap pr;lrc&ss 
was a collaborative process, and again, niSzizlni~ rikst 
Mr. ktonuk recommended wa-3 f i n a l  or bifidirzt; a n  %!%n 
state. 

CIWIRV?QMAN SI.!BWP&TER : &lg ' Rnt.41, ~ S E Z  i 
suggest that you will - -  your counsel &as & ~ b  app$a?.za;?g 
to ask questions on redirect, and i z  u6u38 hnZp ~ d i i  
anyway if you simply answer the c;~~askk&z~, E E  it ;rei.z,&s a 
complete answer, that's a l l  I-tght, y3ts ii:;~"!~ r:c?yd ell; 
give a repartee to every qnclsEion, b C t : & r r l ? ~  i;r. G :~z~ks  a::t?~4~3 

the progression of the C ? Z O S S - ~ X & ~ ~ ~ I ; ~ & ~  to21 I ir:'i:!$ y ~ ~ ~ f  8 8  
have an opportunity facer $5 ekere a r e  rmp*%~-F.*iaa% ; i i a i ~ $ - ~  
to make. 

THE IJITNESS: Okay .. 
CHAIRVTOMkf5 SEO%ALTET? : 3J@ ' i y 

interested in what your answer E 6  Rls ' r i @ l e ~ C i ~ ~  d & ,  
BY MR. MUNN: 

Q. Would you agree khac , subjcet t@ zhhc:~;, E R a t  
on page 9 of the r n u l t f s k a t e  %mi3 i&&%c.,ris @:112:1-; 
interest report, which is dared QcEabef fQ63,  > ~ c n  

Mr. Antonuk said that rJlLs wry %3iL1? ism$$ai!T~ t!'n~t 2;s: 
recommended "shouf d precZ~de such a $6 %$%3~6rl- 5%: &: ttc! 



future"? 
A. I don't have that. I donrr reca13 Etnr 

specific part of the report. Could you say t h a z  
could you either read it or show it ta me sa i c;l?:iiid I.:*-& 
more sure of what you're saying? 

Q. Sure. My question is that subject LLQ ~ ~ ? ~ e ~ k ~  
would you agree that in addressing this SGAT ia~gitrisltp 
that Mr. Antonuk in that report said Chat it iishi3uld 
preclude such a dispute in the fu ture"?  

A. I will accept khat subject to check, 
Q .  And AT&T requested that Pwesr remnave -,tu,er. 

very SGAT language from the washingran SGA'i, CXI~YCICE;~ 

A. ~ o t  precisely, I can't agree with that %s 
full. It's my understanding that the parties agreed 
that it would be fine to delete that language, %u t : a k  
you can't just say - -  what I abject to is :.he 
characterization that ATGT just wanted it &2et@d E F Q W  
the SGAT. I t h i n k  that's - -  I dantt think ?but's it fes ik  
characterization. 

Q . And maybe that ' s a.n LnLerestirrg paint, c h , ~ t  
AT&T, Worldcorn, and other carriefs ?vsrrtcd t k e  &ZkCri;$3jsuR 

language, which he said is desi~ned t6  preue:$k; ~ & i p  

dispute from happening in the f n t r k r e ,  thaf; geritr&$ k; ..!*8 5. 
companies that I'm aware of wariteci @ ~ t ? ~ t  to rtyi7<34;e) i - $ s b ~ L  
language from the SGkT? 



A. I think that's true, but X can't st3g: tkrre. 
and I apologize that I - -  that I have Cn ciabrsrakc a k ? i t  
that, because it was language that was Eurthec 
negotiated, was the topic of further bisctzssit3r.i~ 
because, and the heart of the matter i s  that, art3 l n l t  :re 
get that language in front of me, AThT did have a 
disagreement about being forced to show market ssl"iry 
plans. We felt that was an important e~rorrgk poiat; T.7 
continue the discussian. 

Q. Ms. Roth, I would like tc change  eat-8 Ft~e  a 
minute, and you brought up a white paper t k a 2  Gtlsc;eone 
else, Dr. Selwyn, had wxit ten, and yau Tia'ze mad-, 
reference to that in your oral sumntat-2 this m.;2.a-ztn7y, 
correct? 

A. Correct. 
Q . ~ n d  I think that I heard yo~r $,&y Q~z::+ Jk+:iiii" ; 

actually have the warding froill his paper tteee, i s  r: 
fair to say that Ds . Selwfn ackrthwladges i r r  that  
document you're referring to that: 

The single m o s t  i m p r t a n k .  sdt&rce a d  2ts 
enormous drop in fang bfrjtassc pz ;crs t i1.r:  

the succession of FCC t-aqirneLa& &P=z-'~?&-~~;IR 

in access charges. 
A. That sounds femiliaa, 4:zrur f J r r ~ ? ~  g;i".;e ,!J 

brief look? 



Q - Sure, I will tell you thar thar l a  nt gag- 5 .  
A. (Reading. 1 

That's correct. 
Q - Is it also fair to say cha t  &T&Trs  

approximately 23 million basic residencia3 cust.s:7e?-s 
just recently had t h e i r  daytime calling r a t e  ; n c r * e a e j  
by 17% to 35 cents a minute? 

A. AT&T did increase the basic crlr;edrrie, bst 
many callins plans were not changed. h B  1 e t 5 ~ 3  thib~~ik 
that AT&T acted very responsibly in thaL regnrd by 
notifying customers. 

Q. And I think this is sort o E  e i * i ~ i & ~ t  t"~"o.t, y-ik-pccr  

testimony, I almost hesitate to ask this, htrr, s s  1 dariit 
want to sound like a smart, alec  hen Y ask i c ,  4" $tist - 
it is fair to say that the local service Bre,cze il;;s:ectz 
that you have addressed is - -  rbre  is a separ&te dL~c*t?t 
in front of this Commission to address ATLT'G r;t-ifCL~t"iee,,: 
or issues as it relates to the LSF tariff, care-trt: 

A. There is a separate docket, bat xc &se?l:s t c  
be a topic that to me is directly relarzd t a  2 ~ ~ 3 1  
competition, which is why I brouqh t  i t  up i n  G:,+ 
testimony, and also the public interest- 

MR. MUNfT: Your I ionor,  that cet:.=Zr:d~ w it-, 

cross-examination. 1 think Mr. Eundy hL&s a f p7% 

questions on the discreet issue of t&e ~znfi:t.:d 



agreements. He won't address any topics that i h:;.it:cc 

JUDGE RENDAHL: Okay. 
MR. LUNDY: Thank you, Your Hanor ,  

BY MR. LUNDY: 

Q. Good afternoon. I would like Co t a r n  tic >oua 
supplemental affidavit dated April ssrh,  Hs. Rot&. 

JUDGE RENDAH&: That's  bee^ adtnilzted as 
Exhibit 1649. 

Q. Doyou have it in f r a n t a f y o ~ ?  
A. I do. 
Q. Could you please t u r n  to page 3 where ~ I L % I  

start talking about what you call secret: inr%ccna?arl;c"i,c:: 
agreements? 

A. Yes, I'm there. 
Q .  And for that testinany that s taccs  hfi pnge i 

and continues through page 4 ,  you xclied- u p ~ a  the_. 

allegations contained in the Minnesata Department +f 
Commerce's complaint. 

JUDGE ;CEBIDAfSL: I more>&, a r e  .ate t aXk6 t l r ;  
about the surrebuttal af f ida- it or tshe I n i e i a l  , 5 . h ~  
responsive affidavit? 

MR. LmTDY: I 'm t a l k i n g  a b ~ u c  the A p t $  l; r a t - k i  
supplemental affidavit. 

JUDGE PSNDAHL: I ' m  SQTT'$, that t s  ?&4il-, 
And we're looking at page 3? 



MR. LUNDY: Yes, please. 
JUDGE RENDAHL: Okay. 

T3?i MR. L'LTNDY: 
R .  MS. Roth, are we talking about the same 

document? 
A. I'm sorry, would you repeat your question? 
0. Sure. The information that's contained on 

page 3 and 4 of your testimony there, you're reiying 
upan the allegations that are made in the complaint: 
filed by the Minnesota Department of Commerce; am I 
Correct? 

A. Yes, that's a publicly filed complaint. 
9 All right. And you don't in your testilnony 

present any standard under which an ILEC or Qwest must 
or must not file an agreement as an interconnectio!n 
agreement under Section 252(a )  in your testimony, do 
7,rOtl? 

A. No, and that wasn't the purpose of my 
testimony. 

Q. Okay. 
A. The purpose of my testimony was to - -  

JUDGE RENDAHL: Ms. Roth, if you could rnerely 
answer the question and give your attorney an 
uppartunity to bring issues up on redirect, that would 
tsc helpful. 



2 THE WITNESS: Okay. 
1 
CI CHAIRWOMAN SHOWALTER: I'm going to add that 
3 the purpose of your testimony is not to challenge the 
9 underlying question. The purpose of your testimony is 
5 to answer the question, and the question is assumed 
6 legitimate unless objected to. So you just need tc9 
7 answer what that question is. 
8 THE WITNESS: Okay, I'm sorry. 
9 BY MR. LUNDY; 
2 0 Q .  And, Ms. Roth, am I correct then that you 
II alno did not analyze the agreements that are at issue in 
22 Minnesota according to a standard; am f correct? 
2 3 A. That's correct. 
1.7; Q. All right. You mentioned in your oral 
3-5 summary an agreement with a CLEC, I don't know if you 
16 mentioned that I believe your word was silenced with 
17 regard to the 271 process. Do you recall. that part: - -  
3 i3 A. yes. 
I 9  Q. - -  of your oral summary? 
20 A. Yes. 
2 1 Q .  You did not refer to that agreement in Iioust 
22 written testimony, did you? 
'1 "4 
..# .. P, . I did not. 
2 4 Q. Okay. That agreement that you referred to, 
24 do you know which CLEC is the other party to t h a t  



agreement? 
A .  Yes, I do. 
0 .  And that's a letter agreement that contains a 

provision that - -  well, I'm sorry, could you please 
identify which CLEC that is? 

A ,  The CLEC would be Eschelon. 
Q. All right, And the letter agreement that 

conrains the agreement that Eschelon will not 
gal-ticipate in 271 proceedings, have you read that 
l r r rcr  agreement? 

A .  I have not. 
Q. Okay. So is it fair to say then that you do 

nak know what the quid pro quo was for their decision or 
agreement not to participate in 271; am I correct? 

MR. WITT: At this point, I would like to 
cibjectr. My understanding is that the document is :in the 
record before this Commission at this point, and it: does 
speak for itself. 

JUDGE RENDAHL: In terms of what the contents 
a i  the agreement are, I think it does speak for itself. 
But 3 t h i n l c  the question, maybe he should - -  if YO13 
could ask your question again, Mr. Lundy. 

MR. LLINDY: Sure. 
BY MR. LUNDY: 

0. My question was, are you aware of what t:he 



q u i d  pzo quo is for Eschelonis agreement not to 
participate in 271? 

A .  iqell, it's my understanding that there were a 
number of items that were part Q £  the agreement and that 
rhcy included some service quality measurements as well 
a5 same payment terms, and that the package, if you 
will, the package of terms also contained that quid pro 
qa:lo khat Eschelon would not file a complaint nor 
participate in 271. 

a. But you're making those judgments without 
feading the document; am I correct? 

A.  That's right, I read a transcript of another 
proceeding. 

MR. LUNDY: All right. It's m y  understanding 
t h a t  this document is in the record. May I approach to 
pgtwictc a copy of that document to the witness? 

JUDGE RENDAHL: Yes, if you could identify 
:he document to the Bench. 

MR. LUNDY: Certainly, it is - -  
JUDGE RENDAHL: Let's be off the record for a 

inc.me?lt; . 
(Discussion off the record.) 
JUDGE RENDAHL : Mr. Lundy, you may approach 

the w i t n e s s ,  and we're talking about Exhibit 3 in the 
f i r s t  s e t  of responses in Exhibit 1635-C. 



--if -. i 
* . # r 4 $  

t - LTJWDV: 

.; C'X .. MS. Koth, I have placed before you what in 
3 $?irii;d";.c.ta was marlced as Exhibit 3, and it s a part of a 
a ~ ~ i s f i l ; ? i  $ a t  lan of exhibits in this case marked as 1635-C. 
* : t.>kc tt E m r n  your prevlous responses you have not seen 
4 L ~ ~ A c  o ~ ~ ~ P ~ E ~ ~ c I I ~  before; am I correct? 

A , That's correct. 
R 0, A l t  I would like to turn your 
P Ll?6~*zntfbh to the last paragraph on that page, on the 
;D i x x ' % t U  pagC, it starts with during development of the 
4 i p i a r i ,  
B f A,  olray. 
; 4 Q. aa yon see that language? 

88 &. Mlfi-bm. 
I '  
,i , Nii l  you please read that sentence into the 

t*; r$,:rigd, 
1 a A ,  {~caclilzg . ) 
3 l G t  Aloud please. 
$3 A,  T ' m  aorry. 
;: tb During development of the plan and 
* i 
,$. , thereafter, if an agreed upon plan is in 
'i -. 

a-d place by April 30th, 2001, Eschelon 
$2 agrees to not oppose Qwestts efforts 
2 12 regarding Section 271 approval or to 
= l  ' 
e 2 f i l e  complaints before any regulatory 



body concerning issues arising out of 
the partiest interconnection agreements. 

q .  Thank you. Now cou1.d you now move up to the 
c3i:lier paragraph where I will represent we talk about 
w h a t  the capital P Plan is, could you please read into 
the reco~*d starting with, by no later than Decemh~er 31. 

k .  (Reading. 
By no later than December 31, 2000, the 
parties agree to meet together via 
telephone, live conference, or otherrriise 
and as necessary thereafter to develop 
an implementation plan. The purpose of 
the implementation plan (Plan! will be 
to establish processes and procedures to 
nn~tual 1 y improve the company s business 
relations and to develop a multistate 
interconnection agreement. 

Q. Thank you. Will you agree with me the11 that 
t B c  q u i d  pro quo for Eschelon not particlpatiny in 2 7 1  
procedures was (1) to meet to establish processes and 
procedures to mutually improve the companies' business 
xclations, and ( 2 )  to develop a multistate 
interconnection agreement; will you agree with me on 
thnt?  

A .  Just based on the reading of those two 



Eentences, but I haven't been able to read the entire 
agreement. 

Q. But based upon that language, would you agree 
with me on that? 

A. Just based on those two sentences, I will 
agree. 

Q .  A l l  right. And will you agree with me that 
mer;-cing together to establish processes and procedures 
to nlutually improve the companies1 business relations, 
that's a pro 271 interest; would you agree with me on 
t h a t ?  

A. On its face, I would agree with that, and I 
also think it should have been extended to every 
competitor. 

Q .  Would you agree with me that meeting together 
tn  develop multistate interconnection agreements, that 
that is also an interest that furthers the 2'71 concept? 

A. I think it's an obligation under the federal 
law to have an interconnection agreement. 

Q. But you would agree with me that that's not 
contlrary to 271 interests, to meet together to de-crelnp a 
rnultistate interconnection agreement, would you? 

A. No, it's not contrary to any aspect of that 
federal law. 

Q. All right. Does AT&T participate in every 



gctleric type docket such as a 271 docket or cost 
dockets; does AT&T participate in all of those? 

A. AT&T participates in as many dockets as it 
caa, but it can't - -  it doesn't participate i.n 
everything. 

Q. There are dockets, generic type dockets, that 
ATLT does not participate i.n, correct? 

A, I think that's correct. 
Q. For example, A17&T did not participate in the 

recent Iowa cost docket; am I correct? 
A.  I don't know that. 
Q. Okay. Assume-- 
A. I will accept that subject to check. 
Q Thank you, I appreciate that. 

Assuming with me that AT&T did not 
participate in the recent Iowa cost docket, is it your 
understanding that that taints somehow the orders that 
were issued and the rates that are finally established 
in that docket? 

A. No. 
1VR. LUNDY: Thank you, M s .  Roth, 7: hnvt? 

nat-.hing further. 
JUDGE RENDAHL: Okay, thank you. 
Are there any questions - -  sorry, ga ahead, 

Mr. Cromwell, if you have any cross -examinat i c r r ~ .  



: 
MR. CROMWELL: Thank you, Your Honor. 

&::t,.ii i;:, I j u s t  have: two po in t s  of f a c t  f o r  the  record 
"?:a" iwotild l i k e  t o  make with Ms. Roth, i f  I  may. 

JUDGE KENDAHL: Please go ahead. 
M R .  CROMWELL: Thank you. 

?-, 

C R O S S - E X A M I N A T I O N  
i, *-*, 

3 3 ~  >%a. CROM~SELL: 
Good af te rnoon,  Ms. Roth. My name i s  Robert 

!, <:$d?w~it3!. w i t h  t he  public counsel s ec t ion  of the  Attorney 
6 1 , f?z.x:t.*rlzlls O f f  i c e .  You r e f e r r e d  a  while back t o  the  
2 CavAd E-Mail from a Qwest employee t o  o the r  Qwest 
i e*:iq'~Iqye~3s; is  t h a t  c o r r e c t ?  

Q. And it  had a  re ference  there  t o  dr inking the  
1 c, iqc~x2 1 cI? 

Too much Cool-Aid. 
And do you know what t h a t  re ference  o r  t h a t  

: .+ nils~ts-w!r;*t:. riirlcnbre humorous re ference  i s  ref  e r r i n g  to?  
-, .; 
a .  ii. 1 th ink  i t  was i n  re ference  t o  an unfortunate  
:I 1 :??:lr"rri; i tl Guyana where people drank Cool-Aid f o l l o w i ~ g  

I + -.+ %Eat  7 would cha rac t e r i ze  a s  a  c u l t  l eader  and d ied .  
Pa .. 
a ?  0. Thank you. And a r e  you aware of the March 1, 

2 C C 2 ,  ag1:csment between Qwest and Eschelon? 
I have t o  say no. 



F?R. CROMWELL: Your Honor, for the record, on 
r:~-- "nd 2:  t h i u  year, Qwest produced in response to 
f t , i t i ~ r  Ccunsel Data Kequest 52 its First Supplemental 
8e9pt3fi5e. fncluded therein was a non-confidentially 
'.reit; gn.tred agreement between Qwest and Eschelon dated 
Esl"ski 7 ,  ZOLIZ.  It has no Minnesota exhibit number. 
Rs:!:suoe i t ' s  n o t  confidential, I'm just going to hold it 
4: Bj 

JUDGE RENDAHL: Which date, what i s  the date 
,;f : khc agraemcnt? 

M R .  CROMWELL: The top line of the agreement 
9aya M ~ r d h  1, 2002. It's titled settlement agreement. 
%&; ; npproach the witness with this document, Your 
, :.,>2 Y ? 

JUDGE RENDAHL: Yes, you may. 
Let's be off the record for a moment. 
iF3iscussion off the record.) 

JUDGE R m A H L :  Mr. Cromwell, you're going to 
*a$:'* w i t t i  PIS. PiOth a settlement agreement between Qwest 
- 1 ~ 3  F.r;r:E~rl~n; is that correct? 

MR. CROMWELL: Yes, Your Honor. I have - +,~~isac?t*,ed I ,, the wjtness, and I have handed her the 
apr  r ienent agreement, which is dated March lst, 2002. 
F'f CPOMWELL; 

9 .  5 would ask Ms. Roth to turn to the second 



,a~-r~--il:" ic:Y EscAaf terminated? 
L ' t h  3%bTL~,  you l o s t  me on t h a t  one. 
Gk, okay. Sect ion  3 .  
a&:ay, f see  3 .  
$scti i>n 1s. 

i"ns,d could you just read t h e  in t roduc tory  
a -- *cl*r!:rd~ b ~ k  13 aaad khel? tlie f i r s t  two agreements which 
+eaty : t i :  !si.).%at,Pd, Well, actuaLly,  I guess l e t  Is go 
* * . " ' , ' , ~ ? ~  - &?El\ a -  

,%rfEjOE RENDAI-IL: Why d o n ' t  we j u s t  have her  

a p  a , z,,: 1, ,; be r &ken : 
':1'2se p a r t  l e s  shal.1. undertake t h e  
fr:,l?fiving a c t i o n s .  
And chen rnovjrig down t o  paragraph B .  
Per convenience and var ious  reasons ,  the  



r,,r 4 L 

- parties hereby terminate the following 
i agreements (terminated agreements) as of 
3 
S- the effective date. 
.ir Piitmber I - - 
2 5 - i  'w ! 'm sorry, maybe to shorten this, can you 

+-pi: CQii., d~ the first five entries there deal with 
" ? r ~ :  a i: a s d  ayl-cements, confidential and apparently non, 
% =ta;L.~ical: ywast arld Eschelon dated IJovembcr 15 of 2000? 

A ,  They appear to, and specifically contain the 
:~.*.~2rm*ens$rion p l an  Letter that Mr. Lundy showed me 

t i  e q ; s i r l i ~ ~ t  dared November 15th, 2000. 
'* * 
L -z' MR. CRQMWELL: Thank you. Nothing further 
1% f a : ;  t l r i u  -*f, tr@~~i.  
i 4 JtjDGE: RENDAHL: Okay, thank you. 
I tz A r e  there any questions for this wjtness? 
i '  CHA'LRWQMAN SHOWULTER: I have questions, but 
1' 1 w?. C s k ~  a five minute break. 
z :r (Reeesr taken. ) 
: - p  3lfDGE RENDAHL: Let Is be back on the record 
d 7 .%:: P E  a br i e f  break, and I think we're going to take 
;I 2 3 -  7 tw'orn t i le ,  Bench, and then we will have redirect 
" ' *  Ecir Y;,a:, Fit-. X i  t:e . ,'r 

b 'r MR. MXI'T: Thank you. 
k 4 JZIUGE HENDAhZ: Are there any questions from 
J Z  6 ,  

f i;v trq:'iqtt? 



<~.&$+1'@k$Cj:,t~P,~f Si4QWALTER : Yes . 

E K B M f M A T I O N  

i-2$a;3.&i& .,,;. , .$. .L.A-=!l-,s- : -o*;,:-,w,,>.- +% ... LI-L . $ ; a 1 3  ~ B C I J S ~ ~  on the supplemental, what is 

12 years or so, and we're 

undergraduate degree. I have a 
ts . I majored i n  

c .  An.d 1 also did some course 

cope of your duties? 

t:;ta.tec, I'm also the regulatory 



,7eJi-,:~c,atc~ for the state of Colorado as well as the 
:.+-:; ~: l a tPve  lobbyist for the state of Colorado for AT&T. 

Q ,  hZ3 right. Can you turn to Exhibit 1635, and 
sprrL::f-ica13.;. it's the hot pink section if your color 
r - ~ " * 3 r > < a  &.- i 5 the same as mine. 

A. Excuse me, but I don't have that. 
CHAIRWOMAN SHOWALTER: Can counsel provide 

% - &* 
l j r .  

MR. CRQMWELL: Actually, Your Honor, pursuant 
:xesY's request, 1 believe those are the highly 

--r:.: i den t  i a l  clocuments that have not been provided to 
pay: ips other than the Commission and Public Counsel, 
,fr- originally requested them. 

MR. WITT: T was embarrassed to say that F 
st' : : l ' t  1.1fisre them, but now I'm not embarrassed to say that 
I ,:.:iirx't haste them. 

JUDGE REWDAHL: Let's be off the record for a 
m-ne n t: . 

fDiscussion off the record. ) 
JUDGE RENDAHL: Let's be back on the record 

a Z i r r  a brief break. We determined that the first 
s$;zeement that was provided in the first supplemental 
8 t * I  zf responses to Eench Request Number 46 and provided 
cn 31ay 2nd is, in fact, an agreement that has already 
i'.e,.eti ~rrads public here in Washington, and so that is no 



1) - +* <,kg 

1 : e ~ i q ~ r '  ftiglzf p confidential or confidential and can be 
ifiir;g:x~~;?ed an the record, so there are questions from the 

:. ~eli-:k LC Ms. Roth on this document. 
-4 3C7- tl:i-lhIP.WOE.IRJ SHOWALTER : 
d - Q .  Yeah, 1 would like to inquire more about your 
C uf,ttrmsnr, earlier. I believe you made the general 
P &Laten\mxt Lhat YOU objected to Qwest entering into 
@ agrscmonts where it gives allegedly preferential 
la $.rtt,it'nscnl: tu a CLEC in exchange for some kind of 

:Jv . \qk*~*rin~f~r by the CLEC not to oppose I think you said 
T - i a s  A ;  is thae  right? 
T 3 
?. ,- A ,  Yes. 
f .  $2 - 1s that the basic objection you have to these 
i 1t~J3'*:~d?kf61~t!$? In addipion, I understand you think they 
f r 3  . i 1 - ~ *  C I P ~ ~ E  i:i;?d conditions that should be filed with the 
t* ,e?;$.li71:rizt.@ corn~niss.ion. 
: - k ,   that'^ right. I agree with your 
5 : ~ i : h ~ t l : r c f e ~ ' i ~ a t i o n ,  and L also agree with the addition 
P9 t 8 a h  tht? agreements that we object to are really part of 
s b 

t i i t *  , - part. o f  tile interconnection requirements under 
' 1  , ," i 

+ ,:2 4 ~ h ~ t e . ~ ~ c ? r ,  1 think it's (c) (1) or something like 
N - : $ 3 ~ 1 ~  M L ~ Y ~ C  my attorney can correct me on that. 
,? i C. Well, then looking at the part of Exhibit 
~4 :b::+ chat has a page number at the bottom beginning 
L = G!.!O!!rSS, find i t ' s  labeled at the top, agreement between 



X Y j -"i 
p c s 3  1: S West, and Qwest; do you have chat in front of 
r _.. I 
i . -6. 

,% 
-7, ! do. 

X t m  wondering if you cou1.d turn to the second 
&:*i"lr-. : i ' s i tern number 3 of the agreement. 

d% 
*, 1es * 

YZ , picking up on the second line there, it says: 
~ T L T  agrees to cease and withdraw its 
oppasition to the U S West and Qwest 
merger  and the related divestiture of 
QwctZnt's business activity that would be 
prohibited by the Telecom Act and not to 
support intentionally any conditions 
being applied to the merger or denial 
mt;tdifications or other adverse action 
*with respect to the divestiture. 
Do you see that sentence? 

W, 1 do, 
G. Then turning to the next page, item number 9, 

13:~ .,:,ts see the sentence that says, the parties agree 
?:,.:' r!:c spec i f i c  terms of this agreement are 
.:rdt;,t i i lenb ia! ? 

k, T do. 
And chen on paragraph 10, do you see that: 
The  parties agree that if either party 



~3te1ialLy breaches any part of this 
%%qrcernent, the breaching party shall pay 
:o khe o the r  1 iquidated damages in the 
a.r,cwrnt of: $ 5 0 i ) , 0 0 0  per breach. 

ili %Ars. 
CL! , : an hav jng  a hard time understanding your 

; - Z r +  , f * t i c s .  T h i s  agreement appears to be exactly the 
b :ae-; sP a;zrremani you say you're objecting to, that is 
~s '-4g+'etq:~~it b~ttsit'13e11 Qwest and a CLEC, in this case your 
, . . L ?.- s.t. -..- +any ,  W ~ G I - C U P O ~  the parties agreed to ref rain 

i$._-ii %4hai;el~gistg each other in regulatory matters on 
y i ~ i ~ . + i x ; ~  .:pi ! m L f  a in i11 ion  dollars penalty payment. Do 
",- k a-rrrnc t k t ~ t -  f $-on\ the paragraphs that I have read that 
i. ? i  > l i :  ~i::g-l:r i& t  l y  wt'~i311 this agreement is about? 

U 
z Y c $ ,  T du,  and S certainly understand your 

* ;; --;.;$lrf i 5 1  :lint regard. And when I sit here and think 
~ r r : ~ ~ - , r i  : t  JWF.;~. for a couple of minutes, the difference 
"32' : $ ~ - c  i s  Lhac the agreements that I am objecting to 
q'.;';, : 3 : ~  I ~~YLTYC&II?~C~~OI?, a duty under the federal act, 

4 , r : h L # i - 7 8 :  t11is ;~yx-EFtmerlt: tllat we're loolring at on the hot 
i, a i s t !  , rltis agreement about the Qwest/U S West 
- .. c st, b> T* 3 -srrrl &l'&'f agreement not to oppose that merger is 

* ,- t r r?le irltereonnection and interconnection 
A . ,, t $ 6  zn:iq' ur:rtr .~ t h e  federal act,. But I certainly do 

* r i i * :  9% ifi-d ~ ~ i 3 t -  i l ? i f r i i i l  reaction, but that's the 



<k.iZ> 3 
1 :dd ' f ferer tce  tirat I see is that there's a federal 

I ; r t - ~ t - c s n ~ ~ ~ t - t i o n  obl igation that is separate and apart 
B arrd azakes rhe agreements that I am objecting to 
4 diffcl-ont . 
* 
3 8 .  So if an agreement need not be filed because 
$ 6 t  ' %  %% rcrm and condition, then you have no objection to 
-; %!:a@a kinds of quid pro quos that one element of which 

2% agreeing not to appose each other in regulatory 
9 rnat-fcrr77 

2 B A .  Okay, I want to make sure I understand. 
: n 0. well, okay, I will repeat the question. I 
? 2  u:~rler.ataud your testimony to raise two objections. One 
a a ; i :  t.l:,cs;e ag1'ecment.s need to be filed, but the other is 
2-3 t l : t r t  tllece were  Eecret agreements not to oppose each 
t i: 6 ,  o c h e r  i n  a regulatory proceeding. So are you saying 
ld kt;t$,-~t: you have  no abjection to this lcind of agreement 
r -? un?@sa i t  is also the kind of agreement that must be 
i p k I lad wit11 the Cornrnissi on? 
i "r h. T think in large part that's correct. The 
2;: 1-crh3 it 'y ot bt l s inosu  is that there are negotiations, 
;:i r:l:@rn are set l- lernenks on issues, and a lot o f  tiines rl:e;~ 
, aet:t3s billing disputes as well as regulatory 
3 l.rkailrecling. B u t  I thi.nk what makes these secret 
2 iriflr~annection agreements unique is the obligation 
2"; ~rr;drr  the  federal law to negotiate them and also to file 



!"JLF :, ytb; :f.ij- Atld what I: object to is then 
i . n r ~ r e - g r n ~ n g  rtut obligation with an agreement not to 
? . ; : ; t q  t--mpiaiint-f$ or be invulved in 271. So it's the 
I :  r**f'<rrl;iii'iil c ~ : f  Lhe two, if you will, that I object to. 

.- ,, . $22 i f  these otlzer agreements, not this one, 

B,SL$ 5 :  e l ' ~ e ~ t r  ott~cr agreements need not be filed with the 
-:i;i:*2ax RZ: ai"rC ;IE ar't interconllection agreement, then you 
;.iaw :;c okjecyion co them and feel they don't 

..tpeeC;rtLe tzic,,.. % . , a a n y t h i n g  one way or the other in the context 
-. *- "' 7% : -2 
? ?  

-> - 1 wsufd agree with that, but I would also 
-*  . -~*=r " i . ~  br3stie$ on the if in your statement. If those 

?,**I nqr ccraents  aren ' t interconnection agreements, chen 
: t iw l  :. !I;C~Z~X t h e  same kind of an objection as I do if 
: ? y ~  n r a ,  knd i t ' s  our company's position that they do 
I r ' : .z:iie! ?, hv fedel  n l law in terms of the obli gatiun to 
:,F~=J t r,sr.a for intercunnection and the other elements 
t14d1 p~?d3'; 01' the federal law. 

(3 ,". 1s general, what distinguishes as a factual 
::4*tt3'ivr r,k$ae atllec agreements that you say need to be 
t ,  :;r$fl bcw1'~1uw::e t.l:r:;. a r e  interconnection agreements from 
t h r c t  ui~:: xhdt f i re  t h e  80rtB of things that cause an 
, v ~ x n r r r n r r i t  to f a l l  over into the category of agreements 
%.rt.u?, rszecj ts be E i l e d ?  

i s  - I t k 5 1 T ,  P chink in short whether or not it's 



~~irriireC: far - - i f  i t ' a  required under the federal law 
3% ~ a r h  ~f the Local Competition Act that envisions the 
i z'Lercor:ne~crion agreement in either the negotiation or 
4 t:i* i t i l ? :  l.r 'at ion oE that agreement as forming the basis 
$ 5 ~  $rc:ni r*i;m~pc:tit:ion occurring on a going forward 
i - 7 3 ~  3 What L would characterize as a business 
nigf.r?*tnt:zlt, w h i c h  is what I view the Qwest/U S West 
@t*rgcr ~gxeen~ent that AT&T made with it, there are 
2;;: ziat?s;.ir agreements that involve again billing disputes 
; r ?  tl;c? f i rs t  one that conies to mind because I have seen 
-a r--,,h~: r. L 8 5 f  i;fio:ie !>ctween ATGLT and Qwest, and I think that 
" w r c  i n  s difference between the basic business 
+p:l;l cement, i f  you will, and the obligation for an 
ktkte? C ~ ~ P : I ~ C ~ ~ B T I  agreement under the federal act, and I 
!hln%: that those are two very distinct kinds of 
~n~7~+r,~at~rsnta. Arld that is where m y  position cornes into 
g5L1G$ i a  that the agreement that's obligated under 
Fcdlul'+%l la% to f a c i f  i tate local competition is a very 
r;cpptc * *  is a very - -  is very special if you will, a 
t ~ j w r ~ ~ l ~  distinct, and unique kind of agreement separate 
a:ki apa r t  from tlie business agreement. 

1% . 'tour testimony, Exhibit 1640, page 2, says 
ej~~ki  ycirir e f f  idavit contains new information, and your 
C%w iast: sentence on page 2 says : 

Tllesc latest incidents have all occurred 



after the previous hearing last summer. 
Firiil T :.{anted to ask you a little bit about 

: %rL i l::rj c g ,  because it appeared to me that several of 
t i-..,.ifq, of the tlrtdol-lying incidents, occurred before last 
w ~ L I ~ ~ ~ ~ ~ * -  ft31:1~ f a c t s  may or may not have come to light 
, - t f h ~ :  : d ~ ~ t  8 ~ m t n e r ,  but it's not clear to me reading the 
t,gizr:?~~:-cin'i; akxethe~' jlou intend that sentence to mean that 
, r.4,' Y E  :t:lIy focu~inrj on incidents that occurred a£ ter 
i, c % 3  ?< 51 :i !~i?tC r , 

A. Okay,  the purpose - -  
+ * In the real world. 
i 
:i, Th@ purpose of that sentence was to focus on 

: p  ? c i . ' j * i \ d ~ : ~ r ~  t!fat became knowrt publicly after the July 
A. :; xcat ?rigs occurred here in Washington. 

, . % . 1 l 3 I .  Then with respect to the 

9~ :r~rc;rler?la char you clte or that are in our record, what 
s:-*: P: ;~r:,a~ci; i , r  rica l W I  th incidents that occurred prior to 
- ~ ~ ~ ~ ~ ; i n ~ e i r . . r  aa  opposed to coming to llght after last 

sT4er> ) I 

i t .  iJnfar';tlnatel-y., I can' t answer your question, 
i ' r ; . s t ix : rs i?  : 'm not - - I don't have all of those agreements, 
; DcS Si:cl,e's 21 o f  them, and I apologize for not 

: ~ P E ; ~ * ?  ;I-&!F tO ~ ? i ? S h . t T  y0~1- question, but we only became 
. -61ir%1e? ~f the existence of the agreements after the 
Cr;, i* i irli..r?l_ of fili nnesota, the department of commerce in 



Klr;rlesczta filed their complaint in February, so some of 
3iie ~ " ~ r e t  agreements niay predate, well, they all do 
prrdare the filing of the actual complaint. 

Q .  The filing of what complaint? 
9' . The department of commerce's complaint in 

Minnesota, which was filed February of 2002. 
Q. All right. I thought another point you made 

xsn  c h a t  there  a r e  quid pro quos about not opposing 271 
,xgpIicatian; am T right on that? 

fi3 . Yes, that was part of the letter agreement, 
>&at 4s called the letter agreement dated November Isth, 
* I ' - " .  C ,~O:-I, hetween Eschelon and Qwest. 

Q ,  And can you point me to that document? 
A. 1 don't know where it is in your order of 

d<~curnel?ts, but it is dated November 15th, 2 0 0 0 ,  and it's 
c4 letter written to Richard Smith. 

JUDGE RENDAHL: Does it also have an Exhibit 
Z at: the top? 

THE WITNESS: I'm sorry, it has an Exhibit 3 
i n  uppe.~^ right-hand corner. Thank you. 

CHAIRWOMAN SHOWALTER: That is the one lie 
werc Just looking at, I think. 

JUDGE RENDAHL: Yes. 
BY CHAIRWOMAN SHOWALTER: 

U. Because it appeared to me that most of them, 



<?$St; 

1 X c a n s t  say I h a v e  read every word of every agreement, 
2 ka? i t  a~peared to me that most of them if they 
'5 m ~ n t  i ~ n e r j  sorne kirld of quid pro quo at all. it was about 
'1 she merge:- or not 271, that many of these were entered 
! l i l L ~  b e f ~ r e  ar around the time of the merger. 
5 A .. I bill accept that, snd the one that we're 
7 b ~ c . k i n 3  - -  that I'm looking a t  here though, which is 
8 your E . u l ~ i b i t  3, is very specific to 271. 
4 Q, well, just then befove I leave that topic, is 
10 i t  your view t h a t  only if it's an agreement that ought 
2 %  to have been filed as an interconnection agreement 
3 2  cabplod with a quid pro quo that it then demonstrates 
I S  evi.dcncc t h a t  Qwest should not receive 271 approval? 

4 A. If I may, jt's - -  the objection is that any 
45 int~rcnanection, first of all, is that any 
46 in~erconnect.ion agreement should be filed, because there 
17  s l l ~ u l d  be nondiscriminatory treatment and the ability to 
28 pick artd choose, so that is - -  that's the base li.ne for 
39 rntr, And t hen  secondly, some of those agreements hav~t. 
XQ alaa  implicated, as i.n the case of the one that I'm 
2: Is>nk,ing a t  that's dated November 15th, have also 
22 implicixtcd not appearing in 271. And so the fact that 
13 . -  and so what's essential for me is first of all the 
2 f-*xc,:C tllfir there's an interconnection agreement that 
5 w ; r s r ~ ' r -  Filed. That in and of itself, putting the 271 
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agreement not to participate in 271 aside for the 
U ~ r n e n t ,  Che facts that an interconnectian agreenisnt: 2.5 

1 exeeuced and nor  filed, thatfs th2 base line of %ha: 1 
9 t h i n k  is improper, unlawful behavior. because t here4 s 
5 G o m e  t i l s s r i m i n a t i o n  goioq oil. Another CLEC rn2g:l.i~ ::4a=,*e 
6 :mered to pick and choose an aspecr 3f chat 
7 iri termnnection agreement that they werenzZ abls  :s 
8 %. A i l  r i g h ~ ,  but then you are s z y i c g  rhe  fac t  
3 tlkac aa int3rcunnection agreemtnr was ~FEC-uted, sz-c 

~sn'r t h e  f z c c  a ques t ion  of fat: and, i n  ? a c t ,  2 
.. '+ 
Li ceprss te j  quesclon of fact? 
1 5  A. > , A -  ?c,, i t  apzears ~ h a z  i t  i s .  

? 3 2 .  And dc ~ G C  prop'5se ~t?i?t x t  JZSC zcza~fr:_ '5~~i'li'l~: 
I &  rhc t-lzr:nszota cclmissian fe-rjnd be-zzss I" s t?,? 
15 :~?:ZCEGDZZ c o m i  SS~QE? 
* ... 
J s .-?. . "0, I do xc~, I Frcpose zh2: :;sx c-rs+;-a: i - .  , -  
9 ': Q;~T~ ~~-.re"~/~ar-~.n ",sz -,,-33 t ~ e  tk;= gu:a",r-;i a" .~ : 

- .  - ' 

2k5 iu"or~-.;: izspe ~ h a z  cliriositl; te abz l ;~  cedCrc:- . .--+ F!-;j-.--.-----. ,& b.~i..~rr.,- c cr; b3ra-e???1lts in b;zc:r;xr~x~t-. SG" 1 .ir'~,'=ir ;Le* 
"2 -..c;se ,. 2 5 3 ~  ; - ~ z  j a s t  aereiy ~ x e g t  T ~ S ;  dcpi la~.=%~::  :: 

* 
-> t - ,, "T--jf-Tp2 ' g n--- 7 -  : .- ,I* i iu.r,p-ei~t 3x5 -a-hz~e":c.r =%e lilrzr-c..rs 3 
*, ah c : , * : $ ~ x s s A c ~ ~  - ' i les ,  ; cer',zinl-. 1 + . - ~ - k -  ~ 3 2  ...--2A A '? - *  -.~a - Ckk: 
n - 
, s C ~ K L V X S S  :cz T ~ G  " ~ C ~ U C C  ic9 1~-:*5:2537 5 ~ 7 ~  
'- = 
r̂ Z 

,.. 
4. 5:ir s z k e r  tb32 j r lnJFrm3 2s ;sf-?-"- -,. a c LC;, 320:: >, ". 

< +  " 
L. . "k. f T , - JV,A~..- '3 $0132 oz i n  t h e  E?,F-?nzsc:a r 3 3 ~ - i a s ; z n ,  A?:,: , - p , 



d i d  not bring these facts or contested facts before us, 
c l i t l  it? 

A. With a1 1 due respect, I don1 t think we can. 
'I don't think we have that information. We don't know. 
AT&?' is not in a position to know where Qwest has 
antered into a secret interconnection agreement or how 
many there may be or where they may be. So what 1 
wanted to do was bring you an awareness of the issue 
using Minnesota as an example, and in the end, I believe 
i k 1 o  your decision whether or not this is a topic that 
you are going to - -  that it's a topic that you care 
about. I wanted to bring it to you, to discuss it, but 
in the end, T thinlc it's something that this Commission 
can or can not decide they want to do. 

Q. Qkay. Well, turning to the UNE-P testing in 
Minnesota thatls part of your testimony on pages 4 and 
5 ,  what are we supposed to do with this information? 
You have brought a complaint I gather in Minnesota that 
resulted in a rul-ing by them on April 30th) 2001. If 
the underlying facts are relevant to us in this state, 
why hasn't AT&T brought it directly in front of us as a 
colltcrtlporaneous event? 

A.  That's a fair question. We have not 
icequested that same testing here in Washington, so in 
tarriis nf this actual UNE-P testing case in Minnesota, 







there isn' t anything that L an ~~hZrk~:g i?~ 2F-:Z c:s:z-: .-all c? 
recxJ d a  is56e l L a c $ F  -a that particular case. This - z - - - '  -4 : gi:zs : 

to bring to your i.. t t-.er~tinrr ~1tnC. aupylcrr-";d iir; t -si" iEi---; I_ , 

that there is a multistate pseterlt 0% ~ n @ ? c ~ s ~ t : r  1.:. :;r- 

behavior and attitude v;irhin glrc: Qxrrgk ~ . ~ ; ; d t :  i 2 s :  t --:j.!.. CX: :! 
that was the purpose of che t esk l~ :any .  

CHAIRV2OifMJ Sfla'iIS..LTER: Gfcsy 5 ha-4 e :~fi 
further questions. 

COMMISSIONER HEMSTAD: I d % ~  e ~is-c $2.- 

questions. 
COMI.IISSTOWER USti f  E : ZGo q-te;lt :. 
JUDGE REBDLSL: Qk&g,  
Ai~y redirect fzzr th: s wi txeg& z 
MR. WITT: He, tfrctak p ~ u ,  y=y-*- .i w x sk;--t sf> iic A'+ , . .Z 

would ask that the vi i tncss  b~ p:t,~x:s& ~i- -<*= -T = kt$:;$ 
JUDGE REkDAEL: Gka:,", ; k b i ~ ~ k :  ~ h t f - ?  

done with questicaning, ~ G U  dl;c s- 'x i :us~Z,  3:s. 2 . - ~"'1 3+:~-s 
let Is take a ten minute recscas w4:ke CC" t:: i ~ : 3  
Mr+ Teitzel on and bc of f  the +- - - - -  m. %+R. =<= d G 

MR. WITT: f f 1 rr :*~l; ,  jn&",.t" i-i=a'il.& y-@rt~ 1%- 
i t  ' s  not necessary for n%e $23 z-a;'e kipL& & < ? G s . F ~ ~ , ~ ~  :f 13i;; 

of the witness ' e exiiii.)its cs- he.;:- k e ~ :  ;-+Z.Q: , 2 $, -- s :m-*~- r  .?+ -2 .:-- + ".. -.-.- ' 
that they have already bet??: a 3 f i i Z ? t m 4  f h t o  .- i :+drr~-  -,c . 
correct there? 

JUDGE IEENDAEL: C ~ T Y F P ? ,  3 ; :  3~ t"'.'~ ~ + ' : ; L P ~ ~ ~  



0 0 6 0  
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fN THE hPA'KTER OF' "FBEi &i&LZ $$% P3%9 @k%ii~,&~ : 
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sit biccr of 









the otsvious ~ol-rics of payment. pricing, branding, resale, and the definition af unt~uncllcd 

~lctwclt~k elcr~~ents, to the more indirect (but no less important) subjects of dispute 

rcsniution. mlntenmre, and network security.' 

Fsnn~ AT&T's perspective, it appears reasonable to insist that any agrezmtnt 

f~crtvccn carriers which addresses the same issues, or deals wizh the same snh.jtrct matier 

at, ;in interconnection agreement should he approved, filed, and made ~~vailrzble in thc 

girnrt5 tn:iilncr as any other interconnection agreement. This fc?llows direct!~ honi thc 

express requircm~nts of sections 252(e), 252(h), and 352ii). Guidance with rcspecr tcr 

u:t~:it s ~ ~ h j ~ e t  matter constitutes "interconnection" can be del-ived from ifidustry prasiit:~ 

tn9er f h ~  ~ ~ 1 s t  S I X  years, by exmining the contents of previous interccnnccrion agrectllcnts 

ap~>rui-c.cf ar~d filed by this Cornrnjssion. 

In ;~ddition. AT&T believes that any agreement which n/ou',d give anc can-icr ;~fi 

advantage crver another in the area of interconnection must be a p p s ~ ~ e d ,  filed, 3114 rnniic 

available pursuant to sections 252(e). (h), and (i). This follo~vs directly from thc 

~~csndiscr~jrnination provisions of the Act, viz., sections 251(~)(2)(C) and (DS. So, for 

exiitnple, as noted prcviousl y an agreement giving a carrier special privileges or 

pr.i~ccssc=s for escalating a problem or a trouble ticket shoiild be apprnved arid filed. 

Fl.irthermore, Qwest's assertion that a national standard is necessary h r  

rictexmirling which agreements should be filed and which need 1101, is conti.ar\i to the 

Icttcr ;ind spirit of i11c federal Act. Under. 47 V.S.C. $252(e)i31. "[Niorlling in t h ~ s  section 

shdl prohibit i\ State cornmission from establishing or enfcming other rcqui~rnct~t:: of 

Sfale law i n  its review of an agreement ...." In other words, the federal Act not r i r~ ly  

.i Sre 'I'aklc of Contents lo the Agr-ecrncnrfor Local l , l l~~-eI~~ lc  Ner~t~ork I~t~ercorr~tcciir~r~ trrr i l  Sr*rurrr- f i l - y c i / t - ,  

bt'l%riecn tYI'SrT nircl Qwcs:. nltached herc as Exhibit A. 



s:%tnt.tf$.,h-i-:5 rlrul ~ndi~~irfu;il states have the right to review and approve interconnection 

agr%rmcnls, htrt ihcy also have the right to impose and enforce other requirements, 

cansisfeftt wl111 srarc law, in  the review of an agreement. Thus, the plain language of the 

Ae? I:* e?ipimxivc when it refers to state jurisdiction over interconnection agreements. The 

tc.$S;slr;rt Act docs tltlt anticipate establishing a national standard here, and in fact expressly 

tn shijrt. this Coinmission has full statutory authority to establish a state-specific 

:if;iotIgld fnr Iflirrg interconnection agreements. The fact that the Commission has not yet 

ijLm ai l  sh;7?tttrt rlnt clctcr the Commission from proceeding with an i11vestigatin1-1 and 

tttci~r-~1?it1;rri~tI ~ 1 1 7  this issue. Furthermore, as noted itbove, the Commission has a statutory 

n,rf%i;x;wrratr~ ttndcr statc law to address and eliminate discriminatory practices by the 

R::yand this, however, Qwest's assertion that an examination of these unfiled 

ttyrt:sslztrnts i s  not germane to Qwest's section 271 application is entirely wrong. Ara-r 

PS ;v:.e~fi~.ig 11cre tlial the failure and refusal by Qwest to file tliese agl.cements coa~stirutcs 

;i sft~rcltt vic~lutroti or Qwest's duty to open the local market to competition. and to do so in 

i t  ~ ~ ~ ~ ~ I ~ ~ I S ~ ' ~ . I I I I I I I ~ ~ ~ O ~ Y  manner. The FCC has clearly held that anticomperitivc behavior by 

,371 k1.9itV is cx\rcmcly relevant to that ILEC's application for 271 authority. To quote thc 

Furtherr-ntjre. we would be interested in evidence that a BOG applicant Iias 
r:itgagcd in discriminatory or other anti-competitive conduct, or failed to 
crwrply with state and federal telecommunicatioms regulations. Bccause 
$hc huccess of the market opening provisions of \he 1996 Act depend. to a 
I : I I ~ L L  cxtcnt! on the cooperation of incumbent LECs. including the BOCs, 
~ ;v i r t j  t xw  enfr:tnts and good faith compliance by such LECs with their 
;,t;\tukclry obligations, evidence that a BOC has engaged in a pattern of 
iliscrtmin:irory conduct or. disobeying federal and state 



* .  
i i l~ , l c  - - l b j .  3:~y~~\r:tii-~fics:31, ~i*girir"iife~r)~ woiild tend 10 undcsm~nc our confidence 
r:c4* :;q $3$ ' * ,. 5 &L% dB ~lt~tt-ke! is, nr' 'cv1P1 rcm;iin, open l o  co~napeti tion once 
* %  4fS 3i.i' bid+ p g x ~ l h i ~ c d  ix~?~'t-l~l.~TA authntityAJ 

'i.+ t t x  1% tls f i . ~ ~  110Z~tl .  tllt: Pacry SI,ICCC"SS o f  thc fcdelnl Act depcnds on BOC 

, . Li (T& Fi  -.- ~ t ~ ~ , ~ ~  ti$iwl'~'it;*r, ~tlrdit c:imi!llia~~c nl3pcnt.s to bt: absent here, 

3 ;asdi$i ti+ !#ti% $-a.g;rrbl, fJl;)tt"~sf'~ i t ~ ~ ~ r q i ~ t l  thiit ~t was not obligated to file these 

" .+* ,.~"."~*!14-_*f - - 1 ,a, .. ,, ILF-r++=ii#i*qt?:infh i t  ql i~t~ i~ \ l i - t f~  o f  fact which rnrl olily hc aclequattzly addressed by a 

$ 5  -+i:i,r-b% --rii.i c!k t ; i f$ t* .~r  r615-f~-$t~$;tE.1Off. 31 i s  not i~ppropr~rrtc for this C:ommission to accept. 

, ~ f ~ ~  , d Y z i  ji$eFai !?s,+S ,r.ir 4iibr:*s!jg,tlirjl:, i l i  tii~ncecssor-y. bascd on Qwest's unsubstantiated 

n i , ,~2&~ l :  i s ;  .5i$igt z"It*h,l 

*$%* t%s%, % $ F G ~ $ ~ L Y ~  Snk~~~)re?:ff iwli of sect itrn 252(a)(l), 

$aah i - - t~  $ i r z ~ l i a ~ . ~  rftZCZTlV5 lo af$tlt tI1:il S C C ~ ~ O I I  2.52(;1)(1) limits the applicability of 

. T - : ~ . B  sif1t-$ ~ g ~ g ~ % t k ~ d  Y ~ ; " P E ~ ~ ~ W ! I I ~ T I ~ S  ' O ~ S C C I I O I I  252.  Qwcst a:jscrls that the fact that 

-,i . L *  :I ,'%HI-J !i x 1 l.tii$tltbC? z f ~ 1 * : ~ l f ~ ; 1 ~ 1 1  ot- ~1 ~1cf:liI~ci S C ~ C ~ U I C  of C ~ I L L I . ~ C S  lor interconnection 

1 , i 3: i r ~r tx i s  t i r ~ \ b  ~r3h cl~i~~et ' l t  IIICLIIIS that any agrccmenl which does not contain 

*.?r.iii .,1 ~?.::~tit'd ?i.frci4:gfc 19 ~101 %i~!?.jtfcI to the filing and approval Such a 

~~-~.-r.::pi t::r->iqiwi,ntitm 7;t-r~rstJ cviscc~ttc nunriiscrirnil~~~tion requirements of the 

ii-?r,,i;EL%4% z a p  :,8,%Fbr'!l ,,l!G,?. ; r n J  It'iiLL tu i l  ~ C l i ~ n t i ~ i ~  ill which an ILEC could discriminntc 

$7 i = ; l s , i  ?,air: zr%t,d 6'4 .%:$':, wiiEll 11~lp~lrti ty,  OR the terms a11d corlditions ~r in~etconnection. 

2- r ,  . i~ :& i+ilti$if tk*: lt:i\rlly t;i;lrltr;iry $0 ~JIC Icttcl. allct spirit oS the Act. 



1 "  +~-a,-i+-i~nt~ectar_ix~ ngrx.cn~cnts cilntaln mucli more tli;in prices. Indeed these 

3; -,-I-Z~~;BP.X +- ~ . j i : ~ ~ ~ f i >  23: 0~1 401 t.tul~dlrds of pages, and the bulk of' these agreements 

*--' 3 -  -1 -._ - - $ =  :?.** T - t  g r ; t i ~ 5 t ~  ~ H I I  t ~ ?  FcmfS ;md condilro~~s, each of which I I ~ V C  been the subject of 

&:xr ~5.,~li,.1MR t I .+I t , i r i ; r l ~ I ~ ~ ~ ~ t ~ ,  -+ .  IPVICW, JXIL! :irgumcnt, Allowing only a narrow reading of 

$.', - i,ir$ i 1 3 %-$ lg trF.-- -%$ir FR 13 fiyniicd clf rliscririiinatory amendments to these agreements, 

-3 $a ~f %YU* i.isi prrfcre:c"nfr;ii trc;trtrjenf of some CLCCs Qwest. with respect to the 

:,,-i3*siir :$!?,L$ +.r,i:it!+d,;~%?t*, t?l* ~t?ti"l"~*c)rktlc~tii>n. 

:>I:. jr~f~j: i~ ,r:: iy  u $ C  $ , c ~ ~ ~ ~ o T I  252i,:z](I ') rnust be read in context. and not in a vacuum as 

j:$?&s,i- $ 2  xj-?~tSt% pchea, *#itere intcr.conncctiol.1 agrccmentx can be tlrrjved at through 

+. st.5~b~,q#s ~tj:~-ltr,*ail$$~hi, t & ~ t ?  cd~t:lii~ly 1 1 1 ~  Act prbef-esri that approach. But the Act still 

, - W i t i t  "il L - ~ * r  f!$rt t I tt::~ , ~ l i t i  0 ~ ~ 1 ~ 0 b i i t i  t ' t : y ~ ~ i ~ c m ~ t ~ t s  CIII v01~1ilary agreements, just as i t  does 

~ ~ P + ~ , : I . ~ ~ ~  l i ' ~ l~2@%:l$ i i : ,~  >ct~lt-tt~ ?~:!(cI rtq~iircs I t ~ t  ":tnyW intesconnection agreelncnt 

,k=2.iLi=:i;f P I  ~~s"i:rki%,iitl~~~ i r i  u~f,bitriitltln shall be ~ ~ ~ b m i t t c d  finr r~pproval to the state 

PtlriJtct ran;rr, rtic grr~ur~ds for rcjcction of on interconnection agreement arc 

s = -< *y = c i i  kt ii~'iiT5r/l')M li31~3i bt: rcjeclcd, irlrct- cdin, i f  the agreement or- at?>, pnflio7z 

1 1  . sr di*&c m r n,ln;~res ;xgirrrst u ~~~~~~~~lml.lnications carrier not a party to the agreement. 

P4?iv ~.r?irihd*~;i4a7fiPt~21r"ln t'ct-gkirc~ncnts elf section 2S23e) are an integral pai-t of the approval 

: s ~ ~ , r ~ : : r s ; ~ - ~  t9f 1S~:kf :i,\fnc sthcljr)~i. rls well as the filing rcquiremcnt of section 252(f1). In 

1 - 
r..: f, ~ - : ' * j i t $ t % i . ~  ili?il~:tf f o r :  I % ' ~ L I ~ ~ C ~ ~ C I I I S  asc i mplcrnented and enforced by \Yay of tllc 

.'-I- ' + ,.+ sir~,l ~~ lr i t t \ :+4 ; ' '  ~ C ~ ~ : I ~ ~ S X I ~ I I ~  t ' i )~t~~d in section 252(i) of the Act. 

a >  1 :i ~ j ~ z , l  t;i,ii Q\st.*,t h,rb fi1lctad .I'i'l'kTJ' lo srbrt~tte each and every one of the interconnccrlnn 
- 4  . -  - k ' a  f ~ \  ( f i h  i ~~n lZ?x I ,  the expcct;ltlons of'Comm!ssioner Copps cited by Qwes\ 
., - . +-, :, + J. - ~ S ; J -  f c -  ~ f @ j l ~ ~ r ) r t r l t ~ .  Litid tts blici'tmfiil 27 1 : ~ p p ~ l ~ i l t l r ~ l l b  ~n Georgin and Louisiana, hut they a1.c 
. . 

.% . " 1 ~  :i- a!.ibii 6%~+~1:1If?i~prl;tZl{rll \vtlh R'l'cQ'f ancl ofher CLk?(l's li;ls been sadly lacking. 



B .%-ri A .,? % ac%j,"i.:: F ~ i ~ 3 ~ % f t ~ ~ $ . t " t 1 k 1 i t i 1 $ ~ i : ~ 1 >  [frotc'CllDflN IS US nppltcablc to tci~ns and 

11 r -cr' ; ,~~Y+:L*_E~:C $_P$ tltq ~~ti fac!: !~~ t "~ i id  111 its cnti~aty mri uncnc.urnbercd by Qwest's 

& $ ~ - - l t . i : ? :  ali-.,~c;b, l i i ~  8 F~rnzif;i tr1lcrprci3tic-rt.i ol' svlaiit agrecr~ienis arc sukjcct to slate 

- 4::ze-~ti-.,.-~ iqqfxra+is; .~i ,  ftl~erg, ,nlrd "37fck:1ttd C~IIICISC." No! only should "any" 

si--: .1~ .%%h".di<-r-:.el% a@a"rrrs$Eei tw ft~1t:cf tit.1111 the ~ t ; i t ~  commission, hut  ille comrnission may 

I r-:.'; I - ,  i-i ; :<A ~ l p  ;--* tffifflrr t 5 l  tZlc :~$.tx+~~mitt 1s f l ~ u ~ l d  to Ix (jri~cri~ninatory. Additionally, -+:*I - i  E C ~  ", i i j i  it: fhr ~i~gillrt::rlstlnfy ktf  tlfe i'ili~l;;, ;~pp~.uuul, aird nondiscrimination 

r ;  .i1~1:~-f0. :P:. i * ?+:r'R~~tft ,IS:, 182kk FCA:I',' circtr1y C~IOSC t(1 usc an expansive intc~psctation of 

ki hg% S I S ~ I ~ C ~ E  I t )  ~hi),\jt: r cq~! immc~~~s ,  7 

(,+m=~::; - h ~ ~ l k f 5 k k ? J  titlfu*fqllreli;tti~lil of B I C ~ ~ U ~  352(af( 1) should be summarily 1.ejectec1. 

$4 1 ftg 18rietC far fk~~7.rba?r irr~eatifit% tisrn, 

:&d-i;: a t t : , ~ ~  .~r$:~${'.t ;Zi~:it fht<~3111nlj~~i0n S ~ O L I I I I  rlof proceed with an investigation 

:T i  ---. *' - 3 i;i;'i ' :f.ipli:l~ lllf the L l l ~ ~ f i i ~ d  nf seemcnts' ullegiitlo~ls leaves out imports,?, 

m.2" - r h h i  <r f+ ' i k * t i% i+3$ i< r , "hh  % '  t i~?l&~lt~j=r$ I ~ I E Q  rnitkcs tittle flr no scnsc, XT&T's Molion ~k>,\;a& 

$ > a t :  .:&ti*,' 469'4: f : 5  b p * i t ~ * 6 l i ~ f t *  1113: f t ; i ~ lg i :~  jtlly, and cxcciitionor on [his matter. pbwe\ler, 

?j, 1 f~ls;at?~.;"*. PV ft,i*: jr!r~h~al't~%[ tlbt.'; d?'c~mrnir;sinfl w ~ t h  enough cvjdenc.c to war-r.ant 

t f ! ~  tiii~l; OWC!%~*?; ;k$$Crttttn \hat ,4T&Tss disc~lssjon is incomplete 

-[I,: ~ L I  ., ~ : J X  S I Y I I I ~ ~ Y  6iiX ~s:$g;i! ion i s  necessary and npprop~iale. 



i t  .a .:r: , ; a ;  $ $ - h  -c~f~i*i\ irr  3 ~Iclfttlated c~n-sr tc pt'o\'isioni~lg tea111 was offesed by 
d p ~ ,  ,: :r rfz'i: l~ ,m 5ficrt 'htgrc.i:~~l~M, QWGSI ~ii!i i i ~ t ~ \ a l I y  p~nvicling such a team to a 

T i -  a y a :,%it ir %i~rx tcr.tn% i ~ n r f  ct~rlifrttnns ni' ; o ~  unfilccl ngrccnient. Indced, Qwest 

i, .:: .:" i*?i -rr:4iirii;~;tllllg ~17151 ;~gr-~~:rncnt ;is confidential, rather than open. 

: ' ' I  >unltc:cs'' u~~c lc~ .  the Eschclon agreement was linked not 
-,3 i*; g*e.i$.z.;t:~+; * t f  bltJ~fftjit~kfl;i~r$t ~ C T V ~ L * G : C ,  b ~ l t  to it discoi~nt applicable to thc 
~ ? ~ G X : ' ~ : G ~ C  47; f~tisi%-%nittjtl~~fidi~ti~t~~ SCW~CCS in  ger~cral, 111 other wol-ds, in exchrungc 
i .c.  - .  - I' ., btwy-r;iJ~z~~j: ":rti7ndat:cii, Esc~IcIF)~~ S C C C ~ Y C ~  a discc>~~nt on the 
3 -=SS~*7 I *:-,jr.:a:jii~r:i1i;1tf&~ ~ ~ T V I C ' C %  i t  ~ U ~ C ~ L I S C ~  from Qwest. 'I'hea'e was additional 

?.d.'~+ik'+;~i!t*p t r~ : t t~ i rrr t~~d  117 the iipPtL)rlncrlt ;IS well, Morcovct-, AT&T is inf,r.mcd. 
.- - 'l . * r ~ t ~  ! * 4 - 6 k t * ~ ~ 4 ~ - ~ ,  111;12 13,chr:t.cln'~ "cr~tisuit~ng scrvjccs" were novcr actual1 y provided 

t ~ "  YYI > / ~ - , ~ a f i i z f r Z  ffp d J \ ~ f 3 ~  

1- - 
& F ~ e ~ ~ ! * z r  s ctl-" l ~ t + f  efac 5l3,fitl ~.rctr ltrlu "a~jrrstrner~t" grvanted to Esclielon and McLeod 
~ib;{.& L'17~y ~ t " i t ~ t + t f t  $ I I S ~ ) ~ , ~ I C  T C S ~ ~ L ~ ~ ~ O I I  ~ ~ ~ c t h o d ~ l o g y  pending an auclit of switch acccss 
r q*~w~r.~ ' jc I X ~ I : ~ ~ ? Y ; ~ C I $ .  l f t i t ~ f  Cli-ECs -stere siinilarl y si tuatcd to Esclielon and 
%r I $+A$, 30'iti ilYrig:q $114 t z r b t  ~ t r ~ c t v c  tlrc stirtlc benefits from this "inteiirn dispute 

I. 

gi;ir;j;,tfii*~~ f ~ & ~ t j g r l t f l , f l i : f j : r ~ ,  

i 'r~:trl.r:,;i!$ $j$u8 S$,t#j jucr-l~nc trc~.-mr~ntl~ crcclit rcprcsents il benefit confcrsed on 
rr .r ' /  I,$ ' -i::i,f $ti*;  u n  irrt~t%r-s. Thc clucsliun in this casc, as stated previously, is 

5, r .  itti,-+ t,r:r~~ki h;:t C I I ~ \ $ G ~ , ~  ~n ciisc~ilnil~ator'y trcatment of some CLECs. Qivesk 
g i i  E .  l%=ill -i%iC 4 1 ~ 1 1 2 ,  t l i i i i  lili~ll f,liscri~ninitt~ry treatment occurred. 

trr jbrt : t : !~ar i t i i  .i~tx! rlxn'lierc, QWCS~ has ~is~crtcd that the Covild agreerncnt is ." 
~ &-sr!,+ ::ii .l~rrx:~i!i~nt, A JUSVEVCI', by its tci717,s the Covad agreement is extremely 
:3-6t,tiirc4 -tad rtgtJr{un u ~ l l r  rcsj3ecl 10 clirect tneasurcnients of quality, including 
. J C : ? . ~ ~ ~  ,iri~_S ja~k,t!S;rtll,bu rnr$rvals, which Qwcst psornised to Covad. In retur-n, 
4 'x~-i,~liil  ,tg.dte~"ci 1x1 !'C~t'f;i3 its Icg.;rl night t c ~  object to the QwestlUSWest mcrgcr. 
-2. t i e ! .  i l i r  ?lib 1 . d ~ ~  thr: ~'uv;tbi agrecmellt appeiurs to be a) fully enforceable, and b) 
~ ~ ~ ; r c n , ~ i l >  e f r : $ i t i i ~ < !  "rlfil ~igor'cxis ilk its performance expcctatiorls for Qwcst. 
t , -&+t>t r ( r , r l l j ,  fJiva.%r'a ;irgtirncnt herc aiijounts to an assertion tllat Qwest's own 
i ~ ~ . ; , ~ ,  it YP) f f 4 g  I , 'EBV;~C~ ;~glit:~:i~~t:ni (01- its inaI7ility to pc~.forim) malccs the ngrcemcnt 
: ; ,ajs$.it,;rc bur j ~ ~ r p m c s  ~sctiiln 252. Such is not the casc however. 

?+n+? !i;i,;iip ~ r i  i i ~ c ,  tefg'ri~it. QIVCS~ iiSSCI?S that the "smnll CLEC" agrecrtlent was 
"i:'~! ?;;,:?+w:: !hi* Zfir?rne-,r,f;i Ccr~nrn!l;.';~c~n. However, the fact remains that AT&?' 

" ,  
.J~ .I  ~ L + ~ F L Z - ~  iii~iw-i-t Sm'i.e friril r:r~rrlrr~ulng d~f'fictllty obtaining agreerncnt from Qwest 
: r a r r i  tcj:.,niif t z k  tint z~iiirprrntn oi' fenns trnd conditions under the "piclc and choose" 
jl,:. .$ ; . i i r i i - *  t:t {tit- E;r&x;tl At:!. Qwest's unppaseci publication of this agreement 

. rJF-r ; : ' i $a - i  !?is.: i t ~ t  tilit! tt ~ I IS  trc;itfci, nncl ccrrntlnucs to treat CLECs differently 



'- ) ;"Y g 6Fs>~%%p4: - - ~;ZI  rr,3egck~+z xrta f33+sc--t.tinns \ha[ Qwcst "treats its wholesale 

t!tc ;nimlner ~ ( ~ ~ ~ t u m p l n t c d  by tlw Act," Such 

.ZS& ,asi:f:*.i f+ .s*;m?t,rl) 18% :jS-&'I"'s icr.rgl.11y ilnd considerablc expet-ience with 

f - T , ~ *  S:-V g~sr;;; . i~+ ;qft" ~fbt;tz*m:'tlvc Rcrc, 12~r?it, in kIinncsotil the AT-f in ArF&%'s 

- - ;r .) , ; Ef8'iv,Cr;~ui :k-ft-ijg%2%ff3:%-f:rii. t:xv;iingsrsPlrud fttilhon Q\vcst's piul i n  i t s  dealingswith 

: i ,e i. r . : T; c~L;;): :< . -a~z~~+ r r S  grrie;alrpi;l :tt~J to AT&T. Sec Exhibit B, nttached 

X t;ttr, Cbjtqlgkf trns rsct~ltirr~ially rcfirscd to cngitgc AT&T in 

ti*; <3t?rti< cif:>j%itt: ;I s~~cciflic C7a~nrnissio11 orcler there to thc 

8 itfifi;i.<g gi i- g-,glii:trgt f '", . t j ~ s ~ ~ ~ l ; ' ~ ~   hi:^^. 

d$$atc%4"4 f~~~nwi;$+:s 2itIdres.ia and re!;tslt'c these prol~lenas. 

!L+ - / G  3 kj%pahlk;@t, t)~~i*"hY hk:j$rcfierils to this C ~ O I ~ I I I ~ S S ~ O J I  111111 il "has comlnlttcd 

L - i i ; m . ~ ~ 4 : ~  3 , s  t i f r  J P ~ R I  5:ig~Bs ;t~ps{1v:ti  C I ~  1111 cclntr'acts, ngrecmenis, ancl letters of 

4~~s~ve3~,.j:j,f~~147 %4:k T-5,1:ttT~ ~kd C T ~ : I ~ C  al~figitit~n?j tn ancct thc requirements of sections 

h l l -  v-3b+?l#!, < 4 ; i j  

4-c~):-t: tjlcr riirf..;I.a, :%'E-&'I' tti%~rlcf rvote t11at this i s  mercly a com~nitment to do what is 

i ) ~ , : ~ r : i * l ?  5i3?6%:a ll!c $ % i f  - : r f~ t l \~ ' fh i~~g  C)%&fesl st~ould have been doing all along. Bur in 

: r ~ ? - k : i t  .ir 141~ * f i , * f i v 3 ~ ~ f s l i i % * i  j ! tcqio?,~~, i  Ily ~Jw(~:IsL here ;l;-c illusory. The crealion of an internal 

?eri::,f?~,.i ;I;V iiI thr: t;c,.xt~rjrity or depth of experience of its members, does not 

; a,.9 ," i, ;3:tr i : c i b  ris~~a-~r;*Xrr wllrr;I) this (:'ommission should condone. Instead, the 

I i 8 , t * . i 5 r ~ ; z - ~ i ~  ,.t'?d~*;!+i lttiP3jic :ti1 ~ ~ ~ ~ ~ ~ l j g ; l t . i c m  into this Matter ill order to arrive at its own 

, a i r  *:-;,.I z i ? s x ~ ~ t , ; i T i l - r  f~$cts:~iliiig iiis~l'imi~l;ltiolf by Qwest against the CLECs. 



En %h*$ui, f i i t  cii;~,ttirt~~ atlthls inl~n~zl  c~mmittee does not obv~ate the need for 

Z - s  P P ,  jzrli -kt<, L,, , : c 2 ~ , p - ~ c  c .rj . t~bri l t t  r%- r ~ r t i r  r frscrimi~~al~l .~ business practices of Q~vest. The promises 

F*.S ~,~*-4a:-a-2" $ 6 5  .imt ; : I I ~ ~ I ) W C  i ts  il~l~inlnlll S ~ T - L I C ~ I I ~ ~  do not change the underlying need for 

fa';sr;fyi I**, h57i" Yf"3fWfl~31~n. 

B., E,.rtWis,d zigrararaen& and Qwesb*s application for section 271 authority. 

%,it\ rltt n n t  iIrj:tics thnl tflc rescdution of the unfiled agreements controversy is riot 

a ;+r~;;ttstlrswn to ;* Fnkni nf :;r:clion 27 1 ;1pprov~11. However, this is incon-ect. As noted 

a** + J X ?  ?. * P I - * R ~ ~ .  111 % ~ ' ~ ~ _ " f ~ t l l ~ i  W S I I ( J ) ~ ~ E ,  !i?c FCC has expressly stated that anticompetitive 

b c ~ L 8 5 ~ 3 l  1I1" ~ i t * i i i ( ' t ~ r ~ ~ i r t : t t j c ~ ~  by 112C is relevant to the FCC's examination of any 271 

1 3 4 ~ 4  f i ~ f ~ ~ ~ ~ j j f 5  tc) ~ l i i i ~ * i ~ ~ t e l . i ~ ~  the unfiled agreements controversy as merely an 

- ~ ~ W + * t ~ ~ ; ~ i i ~ , , t p  Lifi?,jlfiie{ j :+b(~ut the precise content of an incumbent LEC's obligations to its 

,,'I . 
: The is n rnischurilcterization. however, because Qwest's failure to file 

f h - , - a :  ,~)tlr'r'l%iCCIl.k hi*t;inli?; 3s ;I pk1r se viol;ltjon of the self-executing requirements of the 

S v i t i i r ~ r  252 K, in  si~oirt, n v i  tally in~portazit clement in the overall statutory scheme 

:I,: rqurfc  ;tit$ t-qilcralng, nf t l~c  local ~nnrkct, The presence of these unfiled agreements 

ai!i*;:; t":w-ll.i ~ntci tlucstinn the rzcltion that Qwest has been forthright and diligent in 

c+r~:,:rsti~p akt frki'ii! I I I ~ \ P ~ C ~ S  t ~ 1  cc3n1petiti011. These unfiled agreements, in short, undermine 

I , Y ~ P ~ c * ~ ~ ' ~  c t : ~ v , ~ f i i r ~ r t ~  ttut only t h i i ~  i l s  local exchange markets are open, but that they will 

is"t'it,tk:i  is^. i n  rtildifl(>l~, i i ~  r ~ o t ~ d  ~~reviousfy, ~hese agl-eernenis also raise the issue of 

~a~~,,-~si ;~in; i t~ i l -~ it-e;itn?ctlt tinder slate law. These arc a11 issues which go to the very hcafl 

< ~ + > ~ i i " + j t " ~ ~ ~ ~ f l i i : l ~ t i t ~ ~ ~  for 371 authority. 



( J ~ a - ~ ~ l " s  disei~ssion crf the Noveinber 15, 2000, EsccBaceP~a~ agreement. 

A !&:Is Belic:.vcs rhut the November 15,2000, Eschelon agreement speaks for 

mtsl:i, :PIYJ t.ft;fk Qt-~c~l 's  ftltcfl~pts to analyze that document here merely raise additional 

hr l ~ ~ z : !  ~~51ii: i i which ilt t~lrli justipy ratficr than eliminate the need for further investigation. 

X4~rx+cvi:r, tJv.cst's argument thaL tl~is particular Eschelon agreement "actually 

ji~'s:t'.:'itiics ihc oi?,j~stives oI' Sectiorl 27 1 " is frankly absurd." Essentially, the 271 process 

-i-ai?r54:b+ i:1~'6h[ asked f~~ i .  in t l i ~  V ~ I ~ C > U S  states was to be a collaborative one. Tt would entail 

"~vid~s1r~rp-r" rii~f'fc3r than "'hca~-ings" and "military style testing" rather than a pass-fail 

yrx:r+t 1si;uez;; tycrc rcr be discussed openly ar~cl arnong all participants, so that all parties 

0 1 1  4irc O L ~ C I -  h:tnd, here we have a situation in which Qwest, i n  the midst of this 

cbi!ia!art,tiii~ ~ K - C H ~ C S S ,  engineers 3 separate, private deal for one CLEC. Q\vesi promises 

$0 t"c3<ua at*( IQY' t~cetts af this one CLEC, and in exchange the CLEG promises to remain 

f ~ r  arS~ct. \~\r..c,rcts, while Qwest. was collaborating with some CLECs publicly, its 

t), ,+P ,tj:io be! lji; ~ ~ t r ~ r t ~  ccrljnborati ve with others privately. Clearly rhis does not promote 

F?IC +s\r:s;iff ilr~lI;tk~~r:i':lrin~~ which was supposed to occur, but instead undermines it. 

13ckuttii this, however, Qwest also asserts that AT&T's Washington testirnoriy 

-;iqp.+:?r Qv~cI's ~ T ~ L I : ? I C T \ ~ S  when it ccriainly does not." This is much more than merely 

.E ;~:,i~ifr i l f ' ( ) i i ' ~ ~ t  t~:ei~lirg taken this testimony out of context; i t  is also a matter of Qwest 

f i i t \$ir~!  <irt>ipi~~@ly ~~lischi:f;l~terizCd that lestimony. Quite simply, the conversation cited 

$z*,. [JMCL;~ 14~fxveet7 Ms, Rofh and Chairwoman Showaiter- [-elated to a specific agreement 



~tckri'h It;tcl r~irrllring to ~b w ~ t h  interconnection or the 371 process. but still silenced 

itj.r~~o:~it~on 10 ~ l ~ c  QwesdU S West merger. On the other hand. the Eschelon agreement 

kx:~J u$-irr?.t hirig to do wit ti interconnection and the 27 1 process, and also sileilced 

I>~ipnsjilr~n r o  Q\lre.sj 'S 271 cippliratio~z. It is this "intertwining" to wh~ich Ms. Roth 

irf>jecti-, and .ivh;ch is clearly present in rhe Eschelon agreement. There is, in short, 

g?a?~Rir~g ia~ Ms. Roth's testimony that would indicate that AT&T in any way condones 

Qw~rir 's  ;rcsions in ncgotia~ing 271 issues behind everyone's back. ln fact, AT&T 

ctritst4:Irlt.~ t I1o~e actions reprehensible. 

I3y c~ring to this br-ief portion of tmnscl-ipt, and then mischaracterizing the 

cas)oiar::iarl ELI I?e drawxl from that testimony, Qwest is not only grasping at straws, but is 

,rtw alicrnpti~rg tn mislead this Commission. The arguments presented by Qwest. and the 

m;rttl'iw ~ r t  which Q.ives~ presents them, again support the need for further investigatior~ 

Il"rtY3 I:f'115 ~11;1liCJ+. 

1 L Crkt~elausion. 

i:nc a11 of' thc foregoing reasons, ATgLT seeks an order from this Commission 

r.ciyxnrr:g thcsc proceedings so that the Coln~nission may take fullher evidence and 

r!c~it%c wi~erhcr and to what extent these referenced agreements may have hindered or 

i ~ l h c ~ ~ ~ t s c  ~rdvcrsely affected the Commission's decision-making on various checklist 

ttr?;:ng, lirtd the ptlhlic interest determination. 



&wpc;slti?tv -:.ut-rarrtkd this 29"'duy of May, 2002. 

AT&T CQlCaMI_JNICATIONS 
OF THE MIDWEST, PJC. 

Gary B, Witt 
Steven H, Weigler 
AT&T Law Department 
1875 Lawrence Street, Suitc 1575 
Ilenver, Colorado 80202 
(303) 298-6 143 
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B ' x f t ~ h i  C I *t;zft ~ c d c r  I+C: ptrrticipatiun in QPAP negotiations 



PART A 

AGREEMENT 
FOR LOCAL WlRELlNE NENVORK lNTERGOMNEGTlON 

AND 
SERVICE RESALE 

Beltaween 
&?i"&T Communica8isns af the Midwest, B E ~ c .  

and 
lt9. S WESf Communications, Inc. 

~WOiE-  iii i h i ~  Pigieem~ni, ifaliciz&rl language corresponds to language agreed to by the Parties; 
A- , r  ;;PW F.: 1 :: f 03 t language corresponds to U S WEST proposed language; Times 

Fe. iti%i;?&it ! ~ r ,  l i hat lar>guaye corresponds to AT&T proposed language; bold language 
iorz@q?oirc$a lo iaglgrraga included to comply with the Commission's Order; bracketed [ I  
Y~7911~1g9 i;q%:r(i~wnd~ f0 fanguagc proposed to be deleted by a Party]. Issues identified as 
i= r4i$fr@@' &ra $t@r?lflnq b$for@ the United States Supreme Court and wili be resolved in 
,, ,,, ++$ ,rn .-%.ri/&- ,re~*?,wa-;6 with rfq@ Gr~lri?'s f bilirlg. 
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OAW Bcrcket No. 12-250fi-f 32G2-2 
MPUC Ole~Icet No. F.421 iG-B"1-39 1 

STATE OF MINNESOTA 
OFFICE OF ADMINISTRATIVE WEARII'L'GS 

FOR THE MINNESOTA PUBLIC UTlLiTIES CGSM!di%SiOM 

in the Matter of the Complaint of AT&T FtMOIP6GS OF FACT, 
~ommunications of the Midwest, Inc. CQNC&UlSlON$ OF LAW, 
Against Qwest Corporation AND REC:QhtMENDAT88N 

Hearings in this matter were conducted on July 9-3 1 2nd JiiEy 28-27, 200 t .  by 
Administrative Law Judge Steve l\dl. Mihalchiclc in the SrniflU Wearing Roan% of the 
Mi~~nesota Public Utilities Commission, 200 Metro Square Birilding, 121 East 7th PSase, 
St.  Paul, Minnesota. The record was closed Octclber 1 ,  2007: upon r@;s,l:aipt of 
sirpplemental affidavits from Qwest and ATAT. 

Mary B. Tribby, AT&T, 1875 Lawrense Street, 15212 Ftscai., Deviver, Sia!acado 
8Q202 and kV. Patrick Judge, Bt'rggs & Morgan, P.A., 332 Milnnesof;~ Steat. Stthte w- 
2200, St. Paul, Minnesota 551 01 , appeared on behalf rrf AT&T Cfst%mid~i~~tions af ?he 
Midwest, lnc. (AT&T). Jason 0. Topp, Qwest Corporatian, 200 S~~r'th Fifth Street R a ~ m  
395, Minneapolis, Minnesota 55402 and Rabert it* CatEanacltr, D3rasey B Wk~itcz~y, 5Q 
South 6th s t . ,  Minneapolis. Minnesota 55402, appeared on behfflf of Qwesl Copporatit3i1 
(Qwest). Steven H. Alpert and Peter R. Marker, AssisZenl Attur*nsys Canerat. b!ipr~estji~t 
Attorney General's Office, 525 Park Street. Suite 20O. S f r  P&, Mir\nesea"i 5SS'iO3. 
appeared for the Department of Commerce (the %)eparZn-tet"tf or' DOG), 

I. Did Qwest's position tha"lT&T irtt@nb@d Zc;k use A"fT'a prinpos~d !JME-P 
testing only for the purpose of opposing Qwt;sth$ S~xsetion 27°C appli~%&lor~, and rjet f ~ r  
market entry evaluation or preparation, relieve Qwest of its f e c ~ 4 i  obtitrjalic%~i ro cmgtarate 
in such testing? The Administrative Law Judge ccunclubas fhat it; did not 

2. Did Qwest knowingly artd intontionally violate !ha Inr~fe~r.srt&~k=t~~t: 
Agreement and state and federal law in its dealings aith ATBT regarding IfMEdP 
testing? The Administrative Law J u d ~ e  concludes that Zt did, fwnr ntifi-S$pterr~f:3ex ?0<@ 
to mid-May 2001 . 

3. Did Qwest engage in anti-con3ps;titive betral~iat irr its dacrfirt* wilt] FtT&"t" 
and the UNE-P testing? The Administrative taw Jrrdge conciudes th@t i3: did, +f"of?t mrB- 
September 2000 to mid-May 2003. 

4. Did Af&T knowingly and intentianafty vioiate the i)rtt@rc<>nrrecbiotr 
Agreement and state and federal law in its dealings wiBh Q~test regs;if+r':g idF-6E.-P 
testing? The Administrative Law Judge concludes that i't did no%, 



5. Should a penafty be considered by the Ccrn177ission? The Admtnistratiue 
Law Judge concludes it should and recommends that a penalty of S"1335,OQO be 
imposed upon Qwest. 

Notice is hereby given that pursuant to Minnesota Statute 3 14.61, and the Rn,iles 
OF Practice of the Pubiic Utilities Commission and the Office lof Administrative H-feanngs. 
exceptions to this report, if any, by any party adversely affected musl be filed witt-rin 
twenty (20) days of the mailing date hereof or such other clats as established by the 
C~srrtrnissian's Executive Secretary or as agreed to t:ry the Parties with the 
Commission's Executive Secretary. 

Questions regarding filing of exceptions should be directed to Dr, B~tt'l Haar. 
Executiv~ Secretary, Minnesota Public Utilities Cornmissian, Suits 350 Metro Sqtrare, 
121 Seventh Ptace East, St. Paul, Minnesota !551 O f .  Exceptions intlst be specific and 
stated and nufnbered separately. Oral argument before a mtajarity sf the Gommissicrn 
will be permitted to all parties adversely affected by the Administrative taw ,Judge's 
recommendation who request such argun?ent. Such request must accompany the filed 
exceptions or reply, and an original and 1% copies of each document should: be Eifed 
~ i t b  the Commission. 

Tiae Minnesota Public Utilities Commission will make the final deterrt~ininlitrr of 
the matter after the expiration of the period for filing exceptions as set forth above, or 
after oral arg~rnent, if such is requested and had in the matter. 

Further notice is hereby given that ths Commission may, at its own discretion, 
accept or reject the Administrative Law Judge's recornmendalion and thal said 
recomrurendation has no legal effect unless expressly adopted by the Commission as its 
Fir~al order. 

Based upon the record, the Administrative Law Judge makes the foilnwtng: 

FIMB%NGX OF FACT 

The Bntercc~aanecstihprt Agreement 

1. Section 251 (c) of the Telecommunications Act of 1996 (the Act) requires 
inccrfnbent local exchange carriers (ILfCs) to provide competitive local exchange 
carriers (CLECs) with interconnection, access to unbundled network elements ItlNEsl. 
and collocation "on rates, terms and conditions that are just. reasonable arlct 
nnnbiscriminatory. . .." Section 251 (c)(l) requires liECs and CLECs fzS negotiate 
agreemeil%s in good faith regarding these obligations. 

2. In 1997, ATRtT and Qwest's pred~cessor. U 5 WEST Gammul~icatinr~s 
(USVVG], executed an interconnection agreement (the Intercannectian Agreement) that 
was approved by the Commission. Section 14.1 of the fnterconnedior! Agreement b contains several provisions concerning "Cooperative Testing", including ihe  following: 



14.1 Cooperative Testing 

14.1. I Definition 

Cooperative Testing means that USWC shall csoperalte with AT&T upon 
reqtnest or as needed to: (a) ensure that the Network EiemenZs and 
Ancillary Functions and additional requirements being provided fa AT87 
by USWC are in compliance with the requirements of iihe Agreement: (bj 
test the overall functionality of various Network Elements and PinciRaq 
Functions provided by USWC to AT&T in combination with each other 61- 
in combination with other equipment and facilities provided by AT&T or 
lhird parties; and (c) ensure that ail operational inleifaces and processes 
are in place and functioning properly and efficiently ( I )  for the provisionir?g 
and maintenance of Network Elements and Ancillaty Functions, and ( I f )  sa 
that all appropriate billing data can be provided to AT'&T, 

14.1.2.1 USWC shall provide AT&T, for testing purposes, access at 
any interface between a USWC Flef~~rsrk Element or 
Combination and AT&f equipment or fa~cilities. Strct~ test 
access shall be sufficient to ensifre that the applicabie 
requirements ca3 be tested by AT&T. This access shall be 
available seven (7) days per week, twenty-four (24) hours per 
day. 

14.1 -2.2 AT&T may test any interfaces, Network Elements or Hncilhty 
Functions and additional requirements provided by USWC 
pursuant to this Agreement. 

1 4.1.2.5 USWC shall provide AT&T upon request any applcable test 
results from USWC testing a,ctivities an a I\fetwarbi Eternent. 
Ancillary Function, Additional Requirement or h e  underlying 
equipment providing AT&T a Network Elernect. Anciliary 
Function or Additional Requirement. AT&T may review such 
testing results and may ask USWC to rectify any deficierrcies 
that are detected. 

14.1.2.7 Upon AT&T9s request, USWC si-tall provide technical staff to 
meet with AT&T representatives to provide required support 
for Cooperative Testing. 

14.1.2.1 2 USWC shall participate in Cooperative Testing upon AT&T1s 
request to test any operationai interface or process used 20 
provide Network Elements, Anciliary F U ~ C ~ ~ Q R S  or services to 



14.1.2,13 AT&T and USWC shall endeavor to complete Cooperative 
Testing expeditiously. 

l4,1.2,15 USWC shall participate in Cooperative Testing whenever it is 
deemed necessary by AT&T to ensure senlice performance, 
reliability and customer serviceability.' 

4 a. The In!erconnection Agreement also has a provision relating to good fiajth 
07 1h8 pz4ttie~ and ihe obligation to negotiate further when necessary, as follows: 

SCOPE OF AGREEMENT 

it? the performance of their obligations under this Agreement, the Parties 
shall act in good faith and consistently with the intent of the Act. Where 
rlcstrce, approval or similar action by a Party is permitted ar required by any 
prnvisiorr af this Agreement (including, without limitation, the obligation of 
the Pa-rties ta further negotiate the resolution of new or open issues under 
t i is Agreement), s t~ch action shall not be unreasonably delayed, withheld 
er. c~nrlit ioned.~ 

4, Sumrnarizir-ig 8 14.1, Qwest must cooperate in testing when a test is 
rac7:~fasted or t-tecessafy atad when it is for one or more of the purposes specified. AT&T 
avrd tFle Departmet?% acknowledge that there is also a requirement that the test be 
tai3snrtabls. 

VNEwP and QSS 

5. Under the Act, a CLEC may choose to provide local telephone sewice in 
an ;PrEf.i by [easing all of the network elements needed to provide local telephone 
s~wice Fmm an ILEC. This is known as the Unbundled Network Element Platform 
(L~NE-P)! It includes all the elements of each loop to every customer of the CLEC. as 
a,*~6lf 238 all the switching and support services the ILEC uses to provide service to those 
ctkstomarg. Thus, the CLEC is totally dependent upon the ILEC's performance on behalf 
of :he CtEC in delivering the local service to the CLEC's customers. Although it is 
cnt~~paaed at iinbundled network elements, the UNE-P is itself considered an unbundled 
n~fwclrk alar~len t. 

6 IJNE-P, like all leased network elements, is ordered through the ILEC's 
Operiztions Support System (OSS). The CLEC also links to the ILEC's OSS for 
racaiuic?~ billing information and lo  request repair and maintenance activities for the 
iL,,EC's cus'iomsia, 

- - s ? .r " ,- -A " *-*. -.*--- 
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T. Qwest provides three OSS interfaces that CLECs may use: IMA GU[ 
li~?terrner=liatF3eidtd Access, Graphical User Interface), IMA ED1 (intermediated Access, 
Eicctro~~ic Data Interface). and faxes sent to Qwest's IIS fax imaging sy~tern .~  

8, With the GUI, a CLEC representative first types the order from its 
cr~gtaf-rfer inla the CLEC's own computer system. Then the CLEC representative retypes 
the same order into Qwest's systems over the GUI, which is sirrrilar to a web page.' ED1 
kr.tvat~ea tess rvanual data entry. With ED!, the CLEC representative types an order from 
a elf-%tamer into the CLEC's system. The CLEC's system then converts it into a format 
~jsaf Qwe~f's ED1 systems can read and transmits it to QwesZ's ED1 system, perhaps 
hatched will1 other orders."t is expensive for a CLEC to design and purchase the 
hardware and software necessary to communicate with Qwest's systems over the EDI,' 
butt the order volumes anticipated if AT&T were to enter the market using UNE-P can 
nnfy be handled with the EDI; using the GUI or fax methods would not be feasible. 

9. When GUI and ED1 orders are sent to Qwest 's OSS, they either "flow 
Il\r.oughn electror~ically or "drop out" for human intervention on Qwest's end. Human 
rrztew~ntian creates more errors because service representatives must perform 
r@g>slitive typing taslts." 

10. The Qwesl IMA ED1 is relatively new and its use, particularly for ordering 
UNE-F, has not been fully tested under market conditions. Prior to Februaty 2001. 
Qwest had not received any UNE-P orders through the ED1 interface. From February 
fh r~ugh  Mixy 2007, Qwesf processed a total of 29 orders via EDI, none sf which flowed- 
thmugh.' In May 2001. 3 of 22 orders japprox. 140h) flowed through." 

'me; UNE-P Test, 1-24 Test, and ROC Test 

1 The UNE-P test at issue in this matter was designed by Edward Gibbs. an 
AT&T Division Manager in charge of "national friendlies testing," and two other ATStT 
am@nyo"es." The test they intended for Minnesota was the same as the UNE-P tests 
th@t had been used with other ILECS.'~ Gibbs felt that the test had been validated over 
time and should not be changed.13 The UNE-P test uses 1000 residential lines installed 
@t arte AT&T iacation where all the lines can be tested and monitored by an AT&T 
fachnician. Lafhile 1000 lines is desired to assure validity, AT&T has run the test with 
feww lines where necessary.14 



12.. Fnr a CLEC the size of AT&T and potential number of local seivice 
euSiorr-ksss i t  wauld likely have in Minnesota, it was not unreasonable to test 1000 lines 

fsrrntifa\c ~ ~ ~ ~ - w ~ r f d  eomrncrcial  condition^.'^ In New York, where AT&T offers local 
&@a".ir@e using UNE-$, it has experienced ordering volumes of 8,000 UNE-P lines per 
A ln &n irrteznai @-mail written December 18, 2000, Eric Hyde of Qwest's Network 
9&r"n$aws wrss'le tl=tal he had some concern about the short time given to provision so 
~ Q Z % R ~  f'ek~jl {ir'lelj far "I-ie UNE-P test, but stated that Qwest must get to the point of being 
able 10 wctcnr-nt-rladate these volumes over time.I7 

73, Because AT&T was contemplating a residential offering of local service, it 
wc'lld i f l ~ $ ~ ~ i T j i t l t  fu Gibbs that residential lines be used in the UNE-P test to acc~~rately 
dn14s/ili{$ (I?wt;tsi's actions in converting residential lines to UNE-P. Again, the need was 
~aaid afad reasonable, Residential lines cariy different USOC codes than business lines, 
so arcfeus migM bo handled differently by Qwest systems.'8 Likewise, different Qwest 
allkas prwision residential lines and business ~ines. '~ It was reasonable to require 
f@&$~<$arstjnt t m t  lines tn simtdlate real world order processing. 

14. ft was also part of Gibbs' design that QwesE be "blind" to the test, that it 
t i t4 Joraw ?i-vl-itlf itarns would be tested, or at least in what numbers and cot-t~binations, so 
Ihnt U i * ~ ~ s l  systen~s would respond in a real-world manner using the systems and 
i?ut*sptf~>~t;!~%$ who would respond to similar orders normally. 

15. To usa the UNE-P test in Minnesota, Gibbs' team would create a 
r:fr.ila&nsc:l ir? whi~11 each line is given a fictitious name and suite number, along with a 
Ir.iq3horte nunibei when assigned by   west.*' At some point, the actual lines would he 
:r r51aOc~f 

16. 'Tho next preliminary step in the UNE-P test process would be to perform 
t:dr?tficatic4n tasting, Fur Gibbs, and commonly in the industry, certification testing means 
thr? l:t-c%e@s% of detr;rmining whether the iLEC and CLEC systems can communicate over 
It463 ED{ irstefface. whether. the CLEC system can place orders in conformance with the 
IL.ECh trusint.ss rules, and whether the ILEC system responds a propriately to the 
O&$~B $Rf~bl@mb are corrected until the certifications are successful! For Gibbs' team, 
Ih@ rr$iijur tasks in the certification phase are interpreting Qwest's business rules, coding 
lb$N ~3to tho UIVE-P test's gateway program, and correcting the code if testing and 
n-?eetingls wrlh Qvvest ttrm i ~ p  errors.2- 

, ,-*-*> - - - ----.- 
' "-4 &&&. tj 15, 

, - 7 f ?! T C , 2 iz%0-713. 
*- E'%, ?014, 
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tlF Ek-r&l~t Gibbs' design. only vvhen certification is complete can the 
-T*~*&!*s*(%~ ! I~BGLI at tlis UNE-P tssl be started.23 This part of the test places orders to 
i+ 

A&$*$% 8% vtL~iebfY)$.?;% fdr'g~~ e t " ) ~ ~ ~ g j l  to ~ in l~ i l a te  market levels adequately, assess Qwest's 
p2&y t ~ ~ x @ % - , $ *  - nf%d d~ieci errars by either of them that only occur at operational levels.*" 

PrrnBaj.* $afi 42~4egt'~ sy$terrts and measures customer serviceability and service 
,4f"zG%4&i4k .k?*S?-'i"4 C~af~t~t~rrier B~ts in~ss  Unit would then use the information gained as 
y 9 t t i + i  o' ;rh;;w;iig rlrarket entry viability.'5. 

3B 013~~ A?&T kmclerstands the Qwest ED1 for testing purposes, it can also 
4s&6 t2':pe i,??L~i;f~rsd$it.tatiir~(j to d@~~10/3 file systems it will use for actual market entry and for 
f*t#Gn1~$$ a-xa66a Im:iftt r@al cr.~t$;;tsrn@rs over another ED1 interface program rather than frorn 
ik kx$'~;.6~i$ b ~ i i ; f ~ ~ ~ ' i % ~  prbgri',tm* t-f~wevss, Qwesf revises it's €Dl every several months, so 
8,H;rWph -st!@ r-arrlintdi-kl and sot?r7i; of the knowledge gained becomes dated before it can 

if 

t!iz i k + t ; i ~ t ~ ~ c =  AT87 +?as r*easonably deemed the UNE-P test necessary to 
&4:ikfi~1 : i $ ! ~ % ~ i ~ e i  #~e~d~~~,~rr'!erree, reliability, and customer serviceability, the UNE-P test falls 
~-cqf~*+e+rhir vd;tf?ia~ ikrp i ~ a r a ~ i e t a r ~  established by 9 14,l .2.15 of the Interconnection 
sly~turlt:adertt, a;t$ e~ejxfi ss atfit;r ssctions. 

f * " i  .+ts D#li,?st r3fi"stu an nnhanced certification process to CLECs known as IMA 
$,, f"- 

r;@F F*fr3idi~i:!a$;?r1 f:%is~&+r~~!$% Te9ting. f his Pest is used to assure that the CLEC and ILEC 
%c$::?t%fraa etw ibdb~:it,l&t@ty 'talkr 'to each other both for normal and error conditions." 26 

Ylk.~! twsri $ror;oa&t>taias a threa stage approach consisting of 1) connectivity testing. 2) 
.atmbf&~ar-$~~z'zxZ$!Gtg Z I Z S ! ~ ~ ~ ,  ~ ~ l d  3) co~~dtr~lled praduction. Thus, it was referred to as the "1 -2- 
31@T$:B' :2t ''?~c?r:t~,$i lhrecpe$t@p ~ ~ ~ " c I c ~ s s "  in this proceeding. 

27 ? ! 7 ~  ''~atffri~j1ed production" stage of the 1-2-3 test carries it somewhat 
4, s ~ & ~ ~ . i b r S  -*  ,%+x s irs@#~iut.sai '"r;sdjficationV test because it involves Qwest's downstream systems 
$8 &t;txeatiy {zg;zl:eaefng Zl;m requests. Thus, it has the Qwest systems transmit additional 
erljE;kB'f9 i f r l i s  9 ;j7 tt% tlr@ CLEC, such as firm order confirmations. It verifies the CLEC's ability 
i ib  s i~ll tb v&i$ B~c$u.r%netions znd reqr~ests, acknowledge transactions generated by Qwest, 
3&~&:g Gi'%f~lil,'i~ C>khr@%f r ~ ~ p t a n ~ e s .  Thus, it also verifies the CLEC's supporting business 
j::ebsr'aGsilrtl 

A 9- 

,& . . 42, &q:~i?sdcn~ tcu Lynn Notarianni, a Director in Qwest Information 
% 1 AT, , - I  $.. Q l e ~ t  has and will expand the controlled production phase to 
%~;s~rrrlrtoiln:i. :i CI.EC'r- lasting However, Qwest is willing to do so only to the 
i~liia: C?N~I:~ let*!$ is necwsary, not tc the extent the CLEC feels is necessary. Thus. 

tatqhr'lb fo I4'78''r~ ~w~ ie5 fed  UNE-P test, she testified that the controlled produc.fion 
;i".i;i~soi i h s  1.2-3 tegt. "pmvicles AT&T with the opportunity to accomplish a live- 



4i5~-:$;,Le,j$~~4~6 +-f3-3ij3i2:?2~3'~i,~39! tq63 on a rr-raro IinlEted but sufficient volume than being 
>m$9~"p-.C4%3>3 "$ $(%;a"" ;a"":F2-R'P $f ' f ;~t  prap~~al, ' .  

0 ll 
* A  In b?? B ~ I D  ffldring tha 7-24 test are selected by the CLEC, which 

p7:.k~" i f  Fa+: -?;q:i>i~arlfjz*'' 0f  tkit~gs it desires to have tested to Qwest. Qwest then 
IS~ZLW~~~+*< ;  fbir, :inc! i h 9 d v ~ ~ 5  C-dLEG of any correcti~ns that must be made to the 
;$ d$$.#. &?* ' 

2.4 3 1.1" ~IB~?TJGJI~F~ r3f f i 2 8  le2-2-3 test, ir-tcluding its cantralled production step, is to 
" :. , f ;. 

i I . V , ~ _ ,  ~ ~ r k i i 3 ~ ~  &g c;ofl?mnrr$ici:aI~ \~iti.r and react appr'opriately to information received 
@&:F F D ~  thv~2:4 sysi~grt:~ t6.57oe~gh .tM lMA EUL It is not designed to and does not test 
&*.p: ~:~~'t%t~i\ib%i-;~~I'F-riir> $31 gl'~rcfk~~tiar'~ f ~ r f ~ t i ~ s l  perferrtwd by Q~esb.~ '  It is not a "blind" Zest 
b3f f&wW f$  ZIPS ZtYal iim16 QivesI systems futlction properly and is designed to 
$-I. g i ~ . ~ . ' ?  '. i-.r a 031& vw t;i. EC: f;ifaxaiAxr% UVBI-~C wift'l the (;awest systems. 

*,'.- f&zw rfwit$jhl Qwest corrsidsr~ it to be "sufficier~t" as a live-+production 
e?s~~**r???rt$d$@ r -  P$~$I 913~ &T&'f', the 1-2-3 test as designed and off isred by Qwest provides 
k r ~ ; .  t * ~  $ ~ t * , ~ 5 i f : ~ ~ i ~ ~  U~&":fiillficaff~t?t) pc;llt?ioo~? (alF the UNE-P test requested by AT&T. It does 
:kit &~X:%IE% i ~ i - %  ~ ~ k t i r t q  fber f;~biiity c?f QwB$~ to respond to ardtzrs and provide services 
&f %&hI%&$@%t:- $gi,lNici$$qB tb $igp1.~2~i!~~t@ r%al markel conditions that the UNE-P test is 
:"gq36k1~f3~5d QFB f f r ~ f  C~c~r~ip10ffl"l-h) 25 S ~ Z B ~ ~ ~ I O  once successfully is not sufficient to sufficient 
r@ :z*~'ZVi~rj&irr i2 m;ljtki!i8f -11 !'11:tj%.rZ be! r e p ~ a t ~ d  many times to ensure that Qv~est's systems 
LYw +w:% 191 $~~f-"i:&zd cLf~rsaeFiy awhsZnr?tiaily wary time, The 1-2-3 test does not do that; 
4h-:'&Si9 ' ,; $,,:&&: P ttl.sr dnsg,, 

'"3 1 3% 

t i i ~ # ?  1.2 3 I ~ g i  i[~!flll~ only some of the requirements of cooperative testing 
a.-&itzarts"i,. ln~f0tk5.r fi@ ir~~'ltbfc~nn~~tian Agr@@ment, It paltially fulfills the requireme~ts of 
? 3 : "xi3 and :4, $22 12 tar testing of inIerf8ces and processes, but not under real 

;kt:~~%ili% ;n,:t~irdaf~i.i;a:ti%- lE twP: fuifiil the requirements of 14.1 . l  (a) and (b) and 14.1.2.2 
& ,i Ia*?l'ir*nt~ 61 t14fwdfk afgl'flal~i8 or the overall functianality of' various network elements 
if?. ~:7~$~*?~xr~~~fte$'~ ~ i 2 t 1  tzwtr athar nr in combination with other equipment and facilities 
l,g i$k%f$~l~t~ $3 y J+'$ &:f . 8 % ~  & 7-4; W N E P  fast daas fulfill these requirements. 

. E L7 - LJittStiif Qw&at"s pracedur@s, succsssful completion of the 1-2-3 test is 
:*+ig$'d:i~?fb dfimg)nntrath> that the CLEC can communicate properly with the Qwest 
%y%ty3%r &flirt ti-[;(at $11~  CLEf; can tksn, i f  it so chooses, enter the market and place 
i~.idi7""2 : b r ?  (>LV$P%I will ace~pt, Several Cl-ECs have done so with certain products. 
A l & i  t!&%-r II:L:~ S C ~  with Local N1.1rnber Portability and Unbundled ~oops .~ '  That, 
s7++;$~Gvt.#r9+3. ~ ~ e w  nai rmabie it urrteasor!able for a CLEC to request additional testing to 
a 3 z  ,dY8.iLi * % , . z 3 ~ 1 s  : +  L C  that Qwesf car1 actually deliver the services and functions 
3 ~ ~ : ~ $ t  .i@%$ik++d kt9 iS OC c$,IEC 



"- :"r A Reglca-r-tal Qversigt~t Committee (ROC) has been established by 13 of the 
'14 %;3i32cti? irk Ot~est's sewice territory, including Minnesota. The ROC has adopted a 
FV%RX$GJ " T c x ~  P1an ZQ evaEfj~aie the operational readiness, performance and capability of 
4&%rz_~i.,E t@ P I " @ M ~ B  pre-ard-~~erit~g. ordering, provisioning, maintenance and repair, and 
fii%tgaq [5S$i fun~lianalily to CLECs. The Mastor Test Plan, administered by KPMG 
fbk  ' * " .. $rnw~lagr$gL ~ t l s ~ %  I4ewl~tt-Packard to simulate a CLEC and conduct a third party test of 
I&Q f3saskt 0%% [the ROC: test).3" 

28, "The ROC test is now in progress. It executes "numero~is" productiori 
~f~2tst9t~t j0~6 ar; ft#st Cases to validate that Qwest's systems and processes can support 
:9;.fxfet2!ki*a $2;o$a~~i ~Nerings, including UNE-P. It examines Qwest's end-to-end business 
@b"r1ssss+8% BBVA aparations, including maintenance and repair, by executing 420 UNE-P 

p P  ."a* 3: r , i b d y ~ -  Th8 ROC test is a "military-style" test, which means errors enco~lntered on 
a~eh n m  ore carreclad and tI7e test case is repeated until it is pa~sed.~"  

30, Tire ROC test a t ~ d  the AT&T UNE-P test are different in structure and 
urXr!$&ie*- Fat @~8mple,  the RQC test does not test AT&T7s lilcely volumes; the use of 
~ - i c u ~ ~ k d  as a pseudo CLEC does not accurately simulate AT&T1s practices: 
iwrd EM ROC to~t  crt;t?s "vidunE lines" instead of working lines.35 

8'fc Tila results of the ROC test are expected to be used by Qwest it7 its 
$$@:!+:>a 27'1 applications tcz demonstrate successful performance of its O S S . ~ ~  Qwe~t's 
t!?i irltiiinfiva 1s an@ its tap priori~ies.'"~ 

Kf&P O@Q!%~Q~IZQ T@$f UME-P 

22, A'TElrT's Consumer Business Unit had developed business plans for 
41hJE+P ~$?%td@l"iai&i service offerings in a number of states. Thanas Pelko, AT&T's Vice 
P~Brdant IQF L ~ I W  arxd Gover~1ment Affairs, had identified Minnesota to the Consumer 
b'Q ~ t r i n ~ s s  Woit as a good state for UNE-P. Pelto based his recornmendation upon 
pfavlg:u% Cofl~missian actiorrs that he interpreted as the most favorable to UNE-P of all 
arw %$&tea E P I  Qw@s;Zfs territory. After considering this information and other factors, the 
(:fiiieyr,~r%8~ @~ksin@~$ Unit decided to conduct a UNE-P test in ~ i n ~ ~ e s o t a . ~ '  

33. AT&T Iias done UNE-P testing and has entered the UNE-P market in a 
iung4i.r of 3iati.s nu4 sewed by Qwest. In New York, AT&T offers locai service using 
% M E  .f+~f?d bas 9OQ,Q00 customers; in Texas it has 400,000.~~ On the other hand. 



& h j ;  a ~ ~ t $ w ! i v  ;%t~~n~btliit~eCf entty in one market before doing UNE-P testing of the 
4;: 

:>,'g? ~f$; i$)~~a:.@$~ iff? $lo$i%:Zffgr, 

--, 
.$$ - 
w %he iiq-funnabifsn gained and problems corrected in the UNE-P test in 

$ ~ i i 7 z z q y e i ~ ~  . z 5 - ( $ ~  .ati.,e~ai.id be srssd by AT$T in any evaluating and making a UNE-P offering in 
2 ~ f l % ~ f " i ; r - % ~ ~ c ~ 2 ~  " r ~  Otf38%' B ~ B ~ B S  in Qwest's territo~y. However, because AT&T had had 
~+~~~~~; ,*; ,a+k#?~ 2% fka @ast warkfny with Qwest to resolve problems with Qwest's services, 
kc%&$ a&e 4'$3enc$%b tr7 use the UNE-P test as a tool to resolve any problems 
b%~k~$-:&fs%lg~@d gfii~rr,lq lhe 9e~f, AT&T also expected to report the data in Qwest's Section 
p. * 

k i f .& .* 714fff, ;... ;tg@ia fsr'the purpose of using the leverage to resolve problems that would 
::$r.ii;t izsiftg 1JNF.P to provide local $iervi~e,~' 

5 Ai&FJ;s  Gr~~nsumer Business Unit asked Pelto and Gregory Terry to pursue 
G r*td:r .t$p~jiinrt.nl \ y t t l ~  Wsgt to engage in a UNE-P test.42 Terty, an AT&T executive 
$M~W~.-PB ti0 ' f ~ ~ : ~ ~ ~ ~ ~ t " ,  t& it1 c:f'~asg~ of rela'tions with ILECs in AT&T1s Western and Southern 
k$<$~t~~i:. rt~chitficlgj Owest. Bell South, Sprint and 

iir rr, 

-453 $4i>gri\ $~'~ften~J=iar 14, 2000, Pelto cailed Steve Davis, Qwest's National 
%$A'%? f7fscC$a.r7i faf Policy arid Law, to inform him that AT&T was going to be making a 
?u~kl-~t!%% 4or w -i-s.iandly iesl In Rillnr-~rssota. Davis had formerly worked for AT&T. Through 
-s$$q;~srsg3gjssz,~ I;j.avf% arjd 13t.trsr Qwesf managers had had with managers of other RBBCs, 
1-spi ..a4b+-1! ..* wa'.: gtTgtr-@rtr8y ni.trare af A'T"&Tts UNE-P testing with other RBOCs and their 
4~h~~~k%"l,~.f!:"if~- tpiiaf AT&T had use;d the res~llts unfairly in regulatory proceedings. He was 
, . ? +  % ~ F s + I , ~ ~  " +  ?Llj;fk:> ~ f % t f i f l ~ : ?  that ATRcT's only purpose for the UNE-P test was to manufacture 
~ q j g f t r t ,  fg:~ CBW agair~c;t Qwest in Qwest's 271 applications and was ready with a 
: d g i p p w t ; ~  fa hT&T1s r@q~~mt .  The position was that unless Qwest became convinced 
rhsr A f ' & ' l  'uvafg trzrky using the test tto evaluate market entry and not just compiling data 
$& i " ~ g ~ i ~ ~ > ~ p  e2pr$kgt's 271 aff~rts, Qwest would refuse to do AT&T1s UNE-P test. Qwest 
fib;&~~$t;%@rgcf titat pc"38itiorr from that? until May 1 1 , 2001 . 

'"t?'t 
a t >  V4l'lstt F3elta called, Davis asked Pelto if AT&T would comrnit to enter the 

+ j&pr ' $+ gr$tntjc,at IQ Minnesota if tha test was successful. Pelto declined to respond. In 
g&$",p'sf, r+Af&++e' Sar~tto *F.rrrtcJ of sheepishly refused to answer." That, for Davis, confirmed his 
pt~ktmtr?, ;,i...,v*$;t~,asrt,$r~ ll'r~st tha LIME-P test had nothing to do with market entry.44 

gf4 Fbnifa'% rektsnJ to yuarantes market entry to Davis was reasonable and 
- .. 

~apilix:j:nl"r,~'3,c ibkm are sst~erat variables bc)/ond jesting for a CLEC to evalmte when 
x qar "srt,S .,,itar:ir%j ,:- - !narks! orztry (e,g, cast of capital, number af competitors, general state of 
%.a% t~t&.,:la,g$%p ; t t ~ i j  B C ~ U R I  test results may impact the business plan in some way that 
~:*-:t%~~~qi:  1069 bttf~Yt!rfa hi~1pr0fitafSI~3. a CLEC can not be expected to guarantee market 



TFSLEQ 8 %  c . m - 3 ~ ~  ti;' C Q ~ ~ W C ~  zk desired test," 5T&T told Qwest that it was considering 
v % r * f e a ~ t l e  ~'~mrkef i~sing UNE-P; which was all it could say. Moreover, Pelto could not 
:%A%p TI. - e t ~ +  . w w n f  propnntary competitive information to Owest, as both he and Davis knew 

,.i 
*1S@f$s %*$'Lhg 

3 3  Davis informed Pelto that Qwest would not perform the UNE-P test if the 
;rtGg $+i.t+@r'?&e Q! the h2st was to provide data for AT&T to submit in opposition to Qwest's 
,"?3 ik$lg~lr~aliong, Wowever, he did not inform Pelto that he had, in fact, already 
2 %&+$el-~ig&i&td qS - + 2hsl tb~z ran@t pupas@ of the test was to gather data to use against Qvvest in 
r;!99 at"l di~pb decided that Qwest would not allow the UNE-P test, or any 
W k i  -4:3114~23. tP%5~;;lra tIr@ 1-24! test or the ROC test, to proceed. And he did not inform Pelto 

lir, warifd he up Zw Owest to decide whether AT&T had a legitimate purpose for the 
4 - ;,jp@;.P f g ~ ~ : a  

1 Plarf Davis giver? an uncor*lditional refusal, AT&T ciould have attempted to 
;.;.r$zwncs* Cg%+tre$k sf its st'ror or taken other steps, such as seeking clarification from the 
c47rrsf\zrs$ctr~~ !~IS{$BC~ Dsvls gave Pelto a vague statement that could be taken as a 
C~?$"~_IL~I~Y~~~~~I .r%yagrsw-ciJ by AT&T, because AT&T knew the UNE-P test was not for 271 
putpgjzm on& Moreaver. Davis allowed negotiations for the UNE-P test to begin and 
t.rsfjfi:"rcids~ fcvr ~ e u ~ r a t  months, tlwreby delaying AT8t-P i~i taking any action for those 
n;' ",(,.,63?;#5 .*z. f ~ j ? f ~ f t ~ ~  

43 1 Art Fa-taf!o had done, on September 14, 2000, Terry called his counterpal? at 
ClPBsfjsl 80fh Haiusrson, Vice President of Wholesale Major Markets, to begin the 
rla+$k:i$r<tctin3t? pm,:ass, Haivorsan has worldwide accountability for the three major 
*stsil:ltr:ti:i ~f Owe$t: AT&T, WorldCorn, and Sprint. She also has responsibility for all 
bvrri,*k2sc n:n4 paging cnrnpahie~,~"erry told her that A I & T  wished to conduct a UNE-P 
MLI j:i I\$IIIIIUBD~B. HRIVOTSO~ understood Terry's descrigtion of the test as an internal 
.& .-.:$I j r y - k  o,~~~~ng AT& T's employees, ordering residential lines.4" 

4::: Qtil Stzptsrnber 15, 2000, Terry followed up with a letter to ~ a l v o r s o n . ~ ~  
8~ 4f+liecr : ; p f ~ ~ t ~ d  that AT&T was planning to perform an evaluation of using UNEs to 
$,wz~~~$,iiofa !oc;1,51 seavice in "ths Qwest territory, particularly the use of t!?e UNE-P; that they 
wwra yfatrllirt~ to perform a trial in tile Minneapolis-St. Paul area in early 2001, that it 
i36zJi:I 8s ,'arr; ir~ir~frnai trial, using only AT&I  ernpioyees as test participants," and that the 
QL$F#~QX?F@ rf% t i~a  test WRS "to gain experience in such areas as billing, access, trouble 

-,- -~ -- 
- \ "  d L3a;$k f%t ' I  Z! 
'- -$' 2 $ ;:+*$T;L$ej 
' 

y g c  '$48$.i *. ..~!orwi? ;and AT&T artjue that Davis gave Pelto at1 unqualified reiusal to participate in the 
iij+idaFe :a:*$ 3ixlsir i r c i i n l i ~  B11r5ed ripon Pelta's testimony that during the September call, Davis told him 
~w$Sz-.-.+~:: jv2s rkat cpi:ig tn do tho test, Tr. 1261, But Pelto also testified that it was possible, although he 
-'i;d r%{t Ft%i+iI 3 1  ff:& D;ivls rsaad said tila? if AT&Thhad what Davis considered a legitimate purpose for the 
i$$,+d I~--~BC$ !!:.if ;i 2'1 teist, Owest would do the test. Tr. 1260-63. Davis and Qwest fell that they could 
L ? k ~ w  I %jii:L +! 1: iZt,: _2k?~t %YWS only for 271 purposes, so it is rr;ost likely that lie would have told Pelto that. 
" r.! ;:;. ;.?! 
. ;* 2.++2:; 

1.  rg,;; 



p~&~+%% ";~, lp~j  $ ? - i l _ * ~ f i  t2$$;,9i~bg$3~~ P ~ J ~ Q G ,  05;s a~(rlc~- o@er facets of the use of UNE-P to provide 
$2 7*- v9 ,&+ "q ;* ~- 

It;c Bt*$;ii~r k q i ~ r r g  cm to  at@ that KT&T had already  riderta taken similar trials 
F,G$:~- 2 : s ~ ~ t  Af%<;~$:f~-~ akut &T$T t~tkd trserj brid opsl'atlonal contracts to cover the trials, 
a w @ e ~ , r x k  F~,la?*k~:i%?;rn 3 3$;9r5fz357f:@ t r ~  seQing up a &am to negotiate an agreel-nent, and 
T-@P-~J~~X~,:! @ii !\i;$~1 $8k~ffj.Sck $i$ r't?r~'y's staff 35 the P,T$T contact for negotiation of a test 
4-: I -3 "@@ Frf I>+:*4* ' = 

? ~ Q S  Qpp ig$$erL a&gk s@$ 'tot,at ~a~rne rletails of the UNE-F' test to provide Qwest 
, ". 

WW$ $$234;1$5pf it~sJ~r%f;~#"2r,bfl.f~ fir0 trial-'' Fir& amlong thase was, "Deployment of 1,000 
?* 

Cp:.~a 3% -$ti A--V kP ? ~ J Q L ~ ~ I ~ : ~ ~  irx the? htP1.Pistneap~iis area," 

4 15 :z;h J+?+IM- requt.iil@d that nagatiations begin by September 25. 2000.'~ 

dt 2% f % 'I ~r+;rr%te~ti A fssthg agreement that set forth pauarrieters of the test and 
y~p::rf;~,~r:~ $$t,i>&tk3<~~ fhg trtfarconnl~;cfi~t~ Agreement was silent as to testing 

% , . I  li'+eSi . 3 ~ a , , g a ~  " " - ,+,: " l - i ~ r y  r&wr RBOC thai A I D  had worked with had ultimately accepted and 
;ru"g$&~ffc$ig$%*3> A ' F f i ' i " ~  pti$l~bzwef t 8 ~ 1 ~  aitlrtough it, sometimes took some threats of seeking 

Kti J 4 3  333 g'gfgr d ~ ~ ~ @ q n ? ~ n t , *  

,i ; m;;triel Fd&dkr~ag@r Ptljicl?aeI i-lydo~k was put in charge of negotiating 
~!h* w:z* :egft*4+5*%$%$ k$<e%3~R ZallrsB $0 test inarrager Gitnbs concerning the details of the 
&v14 apqi%~a&ri ik~gi 8~aagz%~tl~d with s t h ~ r  AT&T employees whs had negotiated similar 

%$ 
t$:-S $8 f j f . ,a$%e,~~i%$ ~ t j  ;z$Y$~ c - 

a.ig~:;:passontly o,n@v$are ot Davis' position, Malvorson immediately set about 
: a i$~~ ;~ r~~ t , l~  ii.y;$ait ik-f;Yt % requsst. Shs named an executiv@ team to help her deliver what 
v - ~ ~ ,  - ,,-&.a .,. ,I .+id?7 7 , % z ~ q S r ~ I  F ,+deb 3 . qvt rb+hF i! . i ' t ~ d  re~c~e~ic.sted and faxed copies af Terry's letter to them. The 
$a ,-<, rt$-, ,.. k ,A'. di,&tt2,j -"a g.i Qg$+@fi! axX~%akitives frunt operatiorrs, business development, systeins and 

~ t , t 4 ; a p : ~ ~ s ~ r t ; ~ ~ ~ ~  &$ vvt$f fn@mber8 of own account team. 57 

$ Z- z.8 %pi$m;& and Christina $t=J"t%rartz of AT&T met with Mark Miller and 

%'dra:$Grq-ii.j $$&PA tiii C$w$$$t. an $+~ptsmber 18, 2000. Miller is Qwest's Wholesale Account 
~ A " + J ~ ~  & s 6 L + w ~ z j ~ ~ p  ,f F , -J - &  E5t !kit: ATBT taccc~~irrt, They cliscusscd tile number of lines needed for 
v% WFT ~.9~z$ltor1 af !he teal, and tbe fact that the test had been requested by 
& ~ _ q % + $ +  m e .  .; :,i:;r~.ifnae' pb f&s%rt'te~s Qni\."" Mydsck foliowed up later that day by sending Miller 
4&+iet *;&- ;-$;fd?d 3 'pditrn ~ztnltfa-bver~iasl af an earlier test agreement that AT&-/- had 
= : ~ : = , ~ B $ ~ ~ ? J P ~ $  ~~13:s ~ 3 : 3 ~ 1 ! ~ 8 ' 3 ~  R13CJC far an earlier UNf -P trial. Hydock's e-mail's subject line 



%%r;w?a;rriI "!%IN 'Fner?t;flyT test." Wydock's message slated that he hoped the draft provided 
zfoirit> fru#dilairc@; I did not specifically require any response.59 

{ "-$ 71% September 18 draft agreement had been modified from the other 
%aBCK: ;rgr$f*$nertl to identify Qwest and AT&T as the parties and Minnesota as the 
ex r35,.i2S+x$g-i i-s.ls EF, a ~ ~ m p f e t ~ f  and fairly detailed document accurately describing the 
$$@?;;FI:~, t>tseckd ta unber(;t&nd the UNE-P test as proposed by /9T&T. The only significant 
?a@kw;- -9& Bl;lrr& were f fw effective dates and two blanks for building locations for the 
ifit%:lauiigbon sf '+appmximateiy I000 Qwest retail 1 MR residentia~l lines."60 

P,- I> r a =  It? t"TB1~~0mor'1's experience, a "friendlies" or "friendly" test is one done using 
$?f?k$~i.r:;yt",g~! (9r canstomer ttsf~~nteers as guinea pigs to test a new product or service on 
ttsrkir ii~~il ~SI~OIIRS."' AT&T Senior Policy Witness John Finnegan agreed that was a 
C"kt;l";sv1ri3tl fnsnnir'rg of the term in the industry. He pointed out that in the Arizona test, 
bf%fif@ ~ @ t % f  aeX-nwl vafiunteers involved with lines provisioned to their homes. In this case, 
at%ikjc$. T's~rry, arrd tjyclook all often referred lo the UNE-P test a s  the "Friendlies Test," or 
"MM I-rr+1i7cfly '1-egt," ev@n though the AT&T employees being used were the technicians 
Aasw$g !PI@ irssl' t?ot people whose phones were being used. 'That could be confusing, 
i ~ f  lieh Flfitle$j(~n admitted .BZ 

Baewuse ttf AT&T1s use of the term "friendly test" and references to "using 
F ~ ~ Z $ ~ " T  r'3i~npt'sya+es 45 test participants," and despite the fact that AT&T never said the 
eLr$stq."oy~os watrlcl be used "at their and despite the fact that every document 
ft4 Ptttw4 pwll and later referred to "an AT&T location," "business location," or "901 
%$arc$~icrl?c~ Auk>,*'' Mallrorson betiwed until January that the test involved installation of 
rrmreieriitel iir\cs lo AT&T employee homes.64 Miller was aware of the potential conflict 
I~~+IV+B%V! m~n$j ah8 word 'Yriendly" and the "business location" language in the draft 
aqr41eeul@fi3is, but t h s u ~ k t  it was something that would be corrected or negotiated 
~e%~@~Ilii~"xlty "" 

53 AT&T WBS partially responsible for Halvorson's mistake as to the location 
@$ ~19z! 4855 XIPFE?W. AT&T used the term "friendly" in an ~~nusual  manner and Halvorson 
r&&ti zd["lv i i ~ ~ ~ t f ' l ~ b  rneaniegs without reading or without clarifying documents, some 
~f wT.~tr~?a Owest W I ' F ~ ~ B ,  Ohat clearly stated the lines would be installed to an AT&T 
zxtk%$r\.~2sr+ ffj~;~;aii~r~. 

' - "  f<  l$$il"g$z I, r , 
f *  2 

' 
$ 6  %ETF %+e$fl;'3~ir:!3 fii::10 b%i~@v&,r, itiat a tost is not a "friendly trial at all," if the results arc used in an 

r,-;.$f~j~ip:t i rnasrj?-i:ar. 7 F 39 
I ,r r c  

? F- %* *;$::$:$, 
, . <-" 

f%?vr?r9;;in iiiril t.VIif:er t~stif~.t;,d -that "Icr.r)/ and Hydock said the te6t involved lines to employee homes. Tr. 
:'5-2-1 9:;: $qezr?i , a ~ d  W y O ~ c l i  t~lstified they did not. Tr. 566, 1059. It is most likely that Terry and Hydocli 
, 8 ~ s  M:'$ i:!>kfi :;itfti $ t ; $ t ~ m ~ f ~ t @  b@caur;e they specifically and expressly said otherwise in their documents 
:v:& X F ~ + + ~ ,  ,t;n ilaoacj Ulal ecnplayee homes were not involved, 
''- f $3, sij A 3 4 4  

I- j +  * * -", **L C z - f - t 8 *  .* 



%."i; Mirrc:,.e callsd Hycfnck on September 18 or 19 to ask about timelines for 
, .J r%~fY1 .,, p~;f.,$r.dz$ . r. I$* = %Ex: 3~~ei~r~tt2r~f. Ora September 19, Hydock sent Miller an e-mail responding 
i".%@ -fw vkc3uf$ b&e Tirl~ttae Bre corttraet by October 13 and wondering whether that was 
gp%tqpk- .sxt t-t%jj .,<z "A 4- 571 : edut:shat?. Orr Octuber 5. Miller e-mailed back, stating 

i %,:I+L? r@ce,r~~@d ~BTtlE! f @ ~ d h 8 ~ k  and questions about your UNE P trial 
~sna~est 1 ~~rxJerslartd the zid P R ~  Testing schedilled could be a 
iht~r;jq;nl~urr af ithis request. Plcasa let me know if you disa~gree.~' 

2 ,  (31 COcfc~be~~ 6, Hydnck roplied. We stated that as a CLEC that coirld be 
+$*4j.i$ ~ F . F ~ E ~ V  ~cr s mark&! emtry strategy, it would be logical that AT&I would want to 
$+kc!: fatvi:Ip; $31 ~lb4r::;t~jr?g UME-P in Qwest's terLritory. He stated that the proposed AT&T test 
bvL$.A =,IL = t ~ ,  q.g k a ~dtq~iic&%ic~ui of third party ias;ting from AT&T"s point of view because AT&T 

has Tiir-li2?e.~q i" i  zlnw? syak@ms during the process as well, which a third-party test would 
::x*?t $5,: He* ~-tsj t~?r~iEQ$ tSwt AT&T was serious about conducting the proposed test and 
.58k;fe2:? ltti%t S k ~ g ? ~  jri6td 'rxad na problems with performing tests with other RBQCs that were 
;&&c d.s + ~ i & t  <,- r a-r ~ f i  soav1e type uf third party test. He aslted whether there were any other 
*:E%rsgc; t?%k{;,rrnen? &,'f&T was ffir~alizing the cantract and would be submitting it to Qwest 

5 $ I -  t+~; n ei*c"*ky :,$ [ j q ; f ~ t $ @ r  t 6 

58 ;P-1y::5a6kb% staternarqt that AT&T was testing its own systems was accurate. 
r $1 - .$' $$++?s:+~sta i *8~1"#ld ~ Z ~ Y B  to rely entirely upon Qwest systems and personnel to 

g+te+i'~ai I B ~ T S  40a:irjl Xaf#[~t~~n@ sawice on behalf of AT&T, operational or production testing 
t*%f~dr:i 1;%3:;~% r,:ebf%?&$ill,-i ~ I ' F  the Qwest systems. But AT&T will have to he involved in 
&fwd%drj.rfj ?~.:'B;Q~ S B ~ O Y Z ~ ~ Z ~  p ~ ~ b i a m s ,  ar"l receiving billing information, so ATStT also 
ngtj i z t ~ ~ ~ r  X~PP irff4E=P l e ~ t  ZQ determine that it was accurately i~terpreting Qwest's 
3,wk+fbe!:::; :%&& n t ~ ~ j  {~3fap@rIy applyir~g Zherri, not only in the certification phase, but also in 

~ & s w , ~ r ~ i ~ ~ & i  pl'a~$a, Myba;c;k7s statement that AT&T had had no problems with 
.2?lri:~es.~t~313+4 ec$:zsi%$ wiata oltiar RBQCs stretched the truth. AT&T had had some problems 
~ % 5  t%f2@r ;3@C&25 IC) r$ar";)7rng agr~emenfs and with the RBOCs feeling the results had 
?3;;.zib'~~',l5~4 ~xtBairI'lpl' by .AT&T. BtrlI Qwest was well aware of the RBOCs' complaints. 
kf3~;%@;.ki"d %i?l?cern@f.ris d * $ ~ r @  not mi~l~acling, 

pk " 
* J  ?v4i!fi;r drd flat respond to Hydock's question about other issues and never- 

~ @ p ~ @ t w ~  $$$;@ K>~~@$it  ff&r WyePock's brief explanation of why AT&T did not view the test as 
, S - C  +k+,k3$1ip A ;%jay.; v,*;"?: 15%&4d@q13at~. 

kR Oir Q~tr>t3ef 17, 2000, Hydack sent Miller a "more defined version" of the 
~: i i~ i -~~i j -~$~-r t f  ta18"azrng rrll<jr~f~m@nt that spacified that the test lines be located at the ATGV 
f ; 8 . . r b A j ~ :  '-2: k,ai;'J7 F.i!~rq~et-fa it) Mirrnvipc>tis. It also proposed the use of ROC PlDs rather 
h h i . ~ ~  5 ? r j : i ~ e ; : : ~ ~ t . x ~ ~ ~ ~ ~ ~ i l ~ ~  p~fiurrf'lafi~e guidelines and eliminated the requirement of 
*++&*;I :~i@ebiflg3 8r;d any refersnce to Iha use of test data. Hydock suggested a 

:, .. . -  r,: -- .. ~ , ... .-,, *,.,.,.-., : .,..- 
I,:: $;:'. ; p>ii, :'"$<. + ..>&.+ :!- " :- -"- 
.... 7.a..... -. .,.>J.,~-~~.. $ 3 .  ;+%!~i,t~ ~ n f y .  The C J O ~ I ~ C ~  of the "feedback" is not in evidence. 
i,! ,;.;* . . I:*- .*.<. '& cj ,..:+* 

35>: .. :,<.x;!',?$.;&:.= .- -. ..< :;>.>.,g,:! ez3try. 



$fV*&E?fp-; &*~12j,tna: g~~%,r~sib'i@ ta LI~SCUSS details and issues.'" 'VVhiIe ATBl's proposals 
+-~5.- $i:k:*zcF f?+ .:x~~(almt~Zrti, me t l~cg  clldn't change significantly after that point.6" 

I]& g d r ~ g : t ~  ~%:3jfqwgd~~1? wigkt a O~tfrsl-  dateci ?lous1-r11>er 3, 2000, from Halvorson to 
: ? - i ~ - ,  ::<: 4%3+83 >ntijr,~a> r-5;1j%,.srl~~sl sI&xt~b that despite various resewatiuns, Qwest would 
,~-;-k- st + Y&I il$%& 7 FY* th~+ l$f$E4P Sf.ta t+xpres~ad Q~es t ' s  colicern about the need for 
: - z i Y ;  !%:-2rg$ %it"~+s c , ~ , y ~ r 7 4 $  B %&e42*i:*0ad i&f it? BXCBSS of what was riecessary and that they 
h;*i3$";1 gbp Ilr4 r%~~;x, is~ jszxje She also ~;xpresgt;d awest's belief that the test could be 
. " i > ~ t q m _ f - 3 ~ ~ 1  ~i f~;i;.f~ zf~.$t+&at4 or i~%s. I f~tif  O X P O " B S ~ B ~  t~illingness to extend the length of the 

:t +i.m,i?ss~fq I-$?~tnlu~$i$r~ atti,tc$ied tl. 1'elfilii7f?d versictrt of the AT8T proposed testing 
&-$n?=&i.5$3%.: .""i<sflL.Q*$ 3;; 3 "pf$$@& f"]a.sn, #i70 

9 -  % %r - -- Y h r +  r@-t:$r;r;rf% $:,f,irrZ Xjy ffafvorscjrr retainad the AT&T proposal for retail 
vdf~65b~~J.3it~x.q~ :dzmLq3L %i.> ;1:w ~~t$t;:l-Sei:$ $14 801 Marquetta Avenue, But, instead of providing for 

-*-- 9 "- 
%. a h  a "*&*; ~f /:*,$~9~59 %15,3$ ;?$I "agr@~9%r: to & ~ ~ ~ o u n t ' '  of lir3es woulcl be instailad. Following a 

,- pa-, A % , ,  ; i , l f  ,. 1$~--1f %?-~+^ft tc$:i4fiantk :;a tld lirles would be treated as residential, it added, 
a f ~ ~ ~ u + , ~ ~ ~ ~  1 , %3-Bt,$!-r e,"w I:u%~!s arei ~at~vaTt#~j ,  to UNE-P they will c;srry a business USBC." 
2 rrp :j$l;;,% ",,jtsr $-t%,~~rp;~ct t fw ddt/r<3!i8b"f~f the test from nine to four months and made 

<* 
p j q  "&# g': ,*3*+$-J'9:E - 

16: Pdnt~srntrer 7 ,  20Qt7, t-lydack sent an e-mail to Miller saying he wanted 
3. g,n.%~-~.;~ia ag2$?ia*i+ irtfoy>f~a)attr;~~r $6 Miller would have same time to consider it before Terry 
+ p ~ k = +  -=5$e$.;wkr$ PA,.3 4'&Sndf& 14 ~"~(~PUQP$OYI, 1'4& @xp?@ss@d concern over the restrictions that Qwest 
-Ha: E:ikqX~d$*~tf t~ g~kwa an kt18 !@sf as-tcl idgntifimd what he determined to be the three big 
-A,Fr i:it-r:i,wts ~ Q ~ P ~ , L ~ ~ ~ T ~ F ~ < J  j t ' f ~ l$ fk j@t  a1 I@%+ lin88, LEB of performance data, type of performance 
:$at+? ;-,XC~NS~%,C~LJ~, ;sr$ju@@ ATBT's posilion an the issues, and proposed alternative 
*d'~~gji-$&g~tz %%z i,kz8f$ $d fpe$fs>rrrsaace data/eonfidentiaiiPy issue. Hydock further inquired 
%%a $:a ,, 9rqg- ,  sa.2 ky j .  i; 1%~ar?r s pct&;ren or? thass issues was final. He expressed some flexibility 
r:~? @'.&* 4":m ai_zs4,:+4*~ 'n'j$ iisia$ Isu flkg f ~ ~ f ,  noted that 1000 lines was far less than the 
zi,att+tFt-~~i i?+a '~$ibaaj%i:$ b~ i.t"i~gslv@f$ an actual commercial situation. He stated that ATGT's 
~ - * A M ~ ~ ~ ~ c ~ ~  ?F~qpr$  ht~~fia ngrmgd tit3 by other RBOCs, "albeit with Commission and/or 271 
and lor st\.; i+ii+$Fzsiiy$ '" H y d ~ e k ' ~  Staternenls were accurate. 

,+ . +a , Yt2~t"y'vrote t r ~  fb"1a1w0rsoi1 01'1 November 10, 2000, stating, "AT&T has 
> A  ,,&,i,'.~~,:i5:'"r*:?4~1i'c~ . gt+~;;,&;tgf+d Q ~ ~ W J Y  ~ t ~ ~ ~ ~ m k ) $ ~ l " r t  LEGS lo perform these trials 017 substantialiy the 
a, ,, 'a , f :7:#73'32 *%...e p~np~.;"ssd to Qwsst," arid expressing AT&T's position that the 
;:jiJ;et";t? <~;r'.j~k> i ' ~ 1 8  bbbiEa13 Iwt f = r ~ a t ~ d  by Qwest's suggested modifications to the 
.qpqo~~w~t  t$:5t~&i jihagaft;ifz@ AT&"r'$ ability Ic! canduct a useful UNE-P operational trial. 
a*& , SL. i =-, ,Z ,hAwb iiki':! @B+J:;$. "r@>cf2lssidex the changes to the test agreement proposed in your 

2p;;:r i t t i ~ ~ j  r~~oluriaiu aF W"t@ i ~ ~ u e s  $1) that the test could commence. 73 



3, i # 

,,% ,a ::kt Fk,cras~s-iiref 17.. 2660, as par? of a monthly executive meeting between 
4% ".%'" 5y.f ~b47s;~~t:~t i . f f~tx@q %*&~h& #n~f~~.iy ~ ~ S C J E I S  were discussed, Terry and Halviorson, with 
;+s%ifi: .;+,PC- L ~ B P  : 5 m  g~Pi,+ira carlfe~.sr~ce, briefly discussed the issues that had been 
b L b  =+Q~+cF 61-3 z s + : - ~ * 3  t ~ t - ~ % i r f  ~~i.r~3$plftlden~e, I-Jalvorson stated that Qwest would agree to 
% + . t i s  I ~ H  !~r"res amrlrf trss of ROC PIDs. She also agreed not to demand 

fI .K~fli~).im%~~~;%v~ i;? $TN? I ~ s ~ t i # f l  ; IF-~c~  to r+>$t)iv~ the exast lar~guaye aA a later date. 74 

%:s.i kavijrnkef $2, 21500, Terry wrote !-lalvorson to confirm the November 
*.' z $ ? g b d - l i ~ * ~ i 7 % %  3 5 5 4  ~oc:lt41i~~:d el radrt~fted "Project Plan for UNE-P Testing" dated 
J Gy-iL.+yt 7 5 t?qt$~F:T3, I t  t>aEl.iygcf !sf instailation of the lines an January 15, 2000 (sic) and 
:<~;*-~~+-~i.i:i;il~~~~i$ $4 1i)g iTSNE-%d ( ~ $ t  011 February 27, 2001, to run for up to four  month^.'^ 
*+&*,*:fit 4 % ~  ~#~11121%r%! had t7ar Csost~ finalixed by A'TBT arrd contained some errors, so 
:g$=2;q-~ c ~ ~ - P - ~  ;L' g~rcp/*!%fflAIy# r:;s,fl@r3 Ffatvsrson, asked that she shred the draft because it was 
,<pr;i,$ k ? b ~ % 1  ia~q-3 )dr% PitL?:- ; ~ l l i ~ ~ t f ~ ~ r  or~tji w a ~ ~ l d  b ~ !  ~ ~ n t . "  

g7r~, f . 2 ~  *d?jl~@#3f~*rfij.@~ 29. 2000, Mydock sent Miller an e-mail advising him, in 
- . ,A,t.k* ,+ *$D b ~ i h i ~  Ctii;c3 J%W:~YE, ikaf A"r'T f i ~ ; t r l  r'nistakenly sent the revised agreement to 
65&tI&,8in~b I - :*I b@a*,tr,fri$ L U * s t  fi 9936 ~ 7 0 t  f i t ' t ~ l ,  ar~Ct that the final version would be sent "this week," 
6 ~ t i c  T@%e-x- 9;%:~im!ij r:lertlicntif~i~ abniit the business USOC provision. They had some 
~ ~ H ~ ~ ~ ~ ~ ~ B ~ & ~ : ~ % ~ Z S ~ I B A  ~ % L ~ f i t t i  8fPe i ~ s t i a  TWO w~eks laterr December 13, 2000, Hydock sent 
*B4@ef J S ? ~ ~ ; % T Y ~ -  :gdf&ft@c4 "Projed Plan," dated December 12, 2000. This revision 
o+fas.~$gsa - f , ~ +  lieJ$$f.lG jt~~rnh~rg W o s t  had provided, because they turned out not to 
p ~ " ; ~ : x j  (59 4 i h f ~ e l & ~ t i -  fi itf5cr t:,rf~%t1g@d tha instali and test comrnencetneni dates to March 
4 #~+;'4 k%t*% F4 2dD'i. ~ @ ; ' ; ~ ~ ~ ~ c t i v ~ l y .  ?"hat ctlnnga was rr~ade because ATStT needed the  
,~:$ra$ : -~~*, r i  :a?%%* E.~-tr~:iu$~t: uf rzttlsr "rstltit3g and because it was attempting to run the UNE- 
$' kh3 i,gqk:xs~is8i~~et~?kp ;wl$~ tht? RC2C fast, In his; cover message, Hydock did not reveal that, 
& , ~ f  $;!:jr~%111 ia$r7~,i;r:- 4 t t i p  ~kta$ag@ QAVB h02h pa~-fi@s additional time to prepare for the trial, He 
;:wrwf$ :@!,a: Q~+tw!: ~;~v!Q\v tt18 firaft over the next few days and get back with any issues 
2 , ~ j  :a &,t? 3 k;r 3-;&%:'2$%.i$; ~13aiid flf~ali~e tho wgr@-ernsnt. 77 

b.: . Fdei~k%ng% t)@twealz technical teams for Qwest and AT&T began in 
%@%fi T$?& pk;f@0843 af the rnseitings was to prepare for and run the 1-2-3 test 

:pi Q-~nZ' iy AT&!''!; y@t~( sy~f@em, brit not to address Pha additional tests AT&T desired to 
;$~;%-r;; *f4yilji i?:: irF$E-F tes~." Rin fael. the Qwest ED1 certification people were largely 
. -i.%n ..:t7 ZIL $Rs,-- rkafif anal !ek;$it~g AT&T desired.'g 

:: : f>;b Illrs+~e:xtbi,~r 2" f ,  2808, Timothy Baykin, an AT&T District Manager, wrote 
%, , , L ~ 7 ~ 2 :  ' ~~~-4;ot: f ' i l , 3 1 i ~ i ~  "nl"in2 A?'&"f was building its gateway program for the UNE-P test to 

i P  
- 3  * 

-:-:a.~ri,~~i~+ i44& k;02 Version 5.0, which had just becorne available in November. ," 

-".:'.11.1+w+51:-~c3 E%%$% I f i i id ~IZ)W ijmn i n i ~ m e d  that Vsrsion 6.0 would only be available until 
C , .  ' L  

2:2rJ%i-6 ;*u-~! f;g-tCrkkipg t i  waufff kra replaced by iater versions, The letter stated that 



I%?g,;~ezir c@ @e<: c J s L ~ ~ @ ~  in getting the agreement signed by Qwest, and delays in 
f~~"i&-;;t$i;~t: Qvi&g R O E  proviCff~ a test bed environmer~t. and delays because 
7 3  a:* 3rsrie &-f&T ~ce<$e~% t ~ )  k>tiild its gateway program, AT&T had put off the test 
r i .~* r r~sc~~+r~uqig i .~~t  ~$:~g;.ttt* ;il>r$ 16. 2003. Thus, because AT&T desired that the UNE-P 
ga l  t:<*f n$a;i. aranth$- 9T8T was requesting that West agree to keep Version 6.0 
2%'scQ%t'a";t%? .l.~?* $21i3 $13&ir&tlarf of lG$t, Hrf 

@& <;d~e$ c ~ n ~ k l @ ~ ~ ~ l  $ 1 2 ~  letter to be posttiring by acc~ising Qwest of delaying 
~ 8 * 1  &&$ -*%:r'--'E' t5d~e9 $zal t&Wn a month to get back to Qwest with a revised agreement. So 

3~9$~'1'.~;.p"r~~:i;:. i.f& @at r&&g~~fd tw fht; Icttier.. However, at the hearing, on July 9. 2001, 
P%&-a.t:?X3ic~tz ty%$gttr&bi fttaf k ~ y k l n  had been informed that Qwest would keep Version 6,0 
ar.&js&:s sjf~id 4 F g ~  t ~ s f  t~ac  ~ramploted and that, at any rate, she was stating that on 
~~t5t*~ag r p ~ f  gfj patrlf .' 

- t$~fnisg rfra ~ I P @  week of January, 2001, Miller told Hydock that Qwest 
-e~za$jwz M ~rt:+sr;~tlif~$& to A4i"&7' early the next week. On Wednesday, January 10, 
2~3% F+&& S~YQWF$+Z~ ~it3~1ut the status. Miller responded that it might be the next week 

82 
~ * t ~ ~ ~ r : ~ + j . ~ ~ ~  i543upi$ ~ncim intsrnat psrsple needed to comme~it. 

*Yn 7 
$ 2  f$$:r'rysttrr-r@ /13 D~cemk,~er 2000 or early January 2001, Halvorson realized 

.ggJ;fi j" 1 *;$rnc :seris~rs a\xaeul usirsg lines ta 901 Wlarquette and further realized that 
$I$%-$?+mz ::~::wit3  SIT^$ ut~&r I& ~ x i ~ t i n g  tariff, provide residential service to a business 
%+-+ta%t3#1 X ~ P  $ibrSji 85. I~ I&~JWI?U~~,V,  Mafvarson sought guidance from the policy and 
:~,~<&gtau*y rjnicrtl a4 ?rwo$t on how to resolve this tariff issue,83 She spoke to Charles 
b?#:?n?ri airii.si's Re$orral Vice President for Policy and Law, about that concern.84 Ward 
,3;s@=6<4.: %$I rrr,f g:I'i3@~v~%ar, [3:ujauis, at-rd they talked about the nature of the test proposal, not 
nk~n $le;i+t esau+ " '  Davis ac~:rntinusd to conclude that the test looked duplicative of the 
gg@' = .,,,,,* ae$-$t ;sretf that AT&T was proposing the test only to provide additional data to 
fipi..;.~ d d v F s r : ; i * s  276 iriitiattve, not as a markst entry testaB6 

J7. &, I3ig:~i-i~' csrsct~t$ion was still based on reports received in conversations with 
'r9443ar $%g$fJC'+.+ &I AT&"I* using 2t7e data from UNE-P tests in regulatory proceedings 
: g ~ ~ & @ d f $  attcb:;@ REOG'g and on his view that the UNE-P could stress Qwesi's ordering 
at%:$ $$twl~z$ion~rtg syster.rrrs to !hs breakdown level, thereby creating negative results to 
te%gi-:ft &%7.,~tiS Tt4: bllfh based 17i% conclusion on Pelto's refusal to guaranty market entry if 
5i :%? @kf# ! ~r?2'b%it?fj $;{*C~ZC$%~U~ ,Fi: 

;'$ L>avtfi csr V4ard pfovidad instructions lo  tlae Qwest account team at the time 
:-7 : 1 W , 5 ~ ' v j  !(%el nrj9;e:cerrreiMil irrto a doc-urnent that was more cansistent with Davis' view of 

i: <* .: ., . .- - 
qr,. ::,: 

i. 
> 'jr ,$ y .  .. ,* :5 -; ps .* 

i ; $"$" 

ii:,:,: .+:,. -. ' gl.+,. .$??i$t..i 
.+;.. . . . . 
< .- - Tf! .j,$q;*:r.G& 
.... ,.- -.,. .... 

-,m .% <> :;s:;& y <'??& + ' < . .,,, >: . . ... , , -.;, r u n ~ ~ i  $;&;? Davzvts; I'tz~c! illso been with AT&T. Pelto had been his supervisor. 
+ i. -:s7 ,< - ,'! i'. : " 
., -. -.~. - , -.. ?. . : 
.,=, .3r ,. <r,d.5 q. , $' 43 :- t. ,: ~ 

7 2. ; j . *  > p$;:. <:z.z4. 
'5: ." ,:,. .?+*p 3 r $,*: $. &:,'::..f r.qct3 :2$;?s:$5:2. $381 432, 



$i:":@t 23: S_~$ttrrg G+ve~t wst~ld allow. However, they did not provide any advice to 
~ $ 4 ~ % ~ + f i r r > l +  i + ~  her d~r;n\sflt lRal% about resolving the tariff issue with AT&T.~' Prior to this 
+ / I ~ B @ !  Qwk:zk$ $;ad grrr_3c.~federJ with the UNE-P test negotiations with AT&T at a slow, but 
f;&~ ! z - ~ ~ I ~ ~ - x ~ ~ ; I E Y ~ ~  p81;rs. Begirirring rlba\.rt January 12, 2001 , Qwest took deliberate steps 
f f l  zx+C irg:ct!r"if3st~y ) I t r a r c k ~  arid delays irrto the negotiation process. 

* = . . $%a 3,j&frunfy 12, 2001, Miller sent Hydock a significantly revised agreement 
rtt;#s*ge,.;. ttaal were uefurns to old positions in some cases and wholly new issues in 

l ; i i f + r i  C&CI:$~~ iichan~srf ,.- t!le title to "lnitial Provisioning Plan for UNE-P."~~ Owest delayed 
t@+$ atr'tfs date to %fttnl2e 4, 2601, S2vuest rewrote the agreement to delete all references to 
' 8~~~ - L v p r , ~ ; "  5 +d?t4riz 11 r~12kicacf with references to a "plan" for "addressing" methods, 

+--& ijlsix:+a.s::r;2 :$ir,.~:i :32511-4rn~ tar ordering, provisioning, maintenance and repair. and billing 
f4hri;'46!~~*;f 1 ~ ~ 1 1 1  ~ N E - P  in Minnesota. Owest added a provision that it was entering into 
BF .#, e2" 34-~4;,e~*n r 7n 38$++ffi181 PIT&?' wjih its iilitialion of UNE-P services." The "Plan" eliminated the 

::-I$ ihrr. Rt26 PiDlz;, pvavidei:l that "Plan results" must remain confidential, arid 
rnvqetl2%l IF+@ rri:$alalion of business lines instead of residential lines.g0 Other than these 
h z ~ ~ 4  ttiqfvb 7fi~rw; frlev@r objected to the wholesale language changes that reformed 
i b ~  ig+3ujtvk%flZ ffam ;X last agr~~rner? into a plan for market entry. 

-13 ing 
7.6 Prtas fa r~caiving the January 12 draft, Hydock l ~ a d  believed that the 

i $ i $ $ ~ ~ ~ ~ ? ~ t e d ~ ~ x  ~J$?!LV@E~P~ ($t"lt? ccortqaanies I-lad narrowed to virtually nothing, so he founci the 
g:mwga:'r r$5j;g~fi3rrg ROC PIDS, confidentiality, and business lines shocking and 
uoaiiiny "' 41% an enrnnil dated .January 14, 2001, Hydock expressed to Miller "severe =I - 5 -  

3.;a?oc:s?!t~i'' 'aait87 Q W ~ S ~ ~ S  C ~ ~ ~ ~ I C J B S  and proposed a meeting to discuss the issues. He 
: t $ ~ % d  tfra? AY&"F"wcrc.rld i~wvs to evaluate its options, meaning that he was starting to 
ba\*,*xk he ;.vosstb tretde ts pr,rrsus options beyond informal negotiations. He felt so because 
s q~r-wi t~~ , i~ rned  lo 113m that jtrst as they came close to agreement, Qwest was going back 
2-341 %tk;,:i:14t*stl f~ibtiic>% and it~jscting new issues, l-ie became worried that the test would not 
!re rsrqric to ~ T F  proposed in tho April, May time frame.92 

'5  VYher's SltBrili~r received Hydock's e-mail, and in subsequent discussions, he 
t%~ia~w*>d t f ~ s $  S4nhrarscrfl had made agreements with AT&T on November 17 that he had 
F%:% g ~ g ~ t  a%+,turct at when ha sent out the January 12 draftg3 There were more 
r%twtw::i$ar.srt$l I ' J P % W ~ ? ~ D  A%T and Qwest, including tlie regular monthly meeting on 
f:4i.,.r.: .pi $ '8 , . . . 2[jQ?, PnTri J L Z ~ X ~ I B ~ ~  2 8, 2001, Hydock sent Hatvorson and others an e-mail 

.1~:1i3;r;4,145e fil~*i'fi3 5~3r~1~25 for trlst"ti~lling the lines and starting the test. It adopted Qwest's 
'J?$+,$ $%ZT~:IQSQ~ $;ra dale of JUIW 4, 2001. 94 

Qr'i ~Z%r~i,r~ry 25, 2001, Miller sent Hydock what he hoped would be the final 
b * ~ f 5 1 4 7 t S  $3: i : 1 5 ~  CINE-P 891@@f-i?Qi?9 and asked that Hydock let him krrow if there was 



,-%:+, +pzg ',a : ? ~ ~ a )  B ~ ~ C W  $fi$;f:~$se$ that had not beer1 changed. Qwest had revised its 
% Y "-i.:,.5 ,-l>,v $13 ~; .BF:~+ :i:tl~c P ~ ~ T G J E F ~ E ~ S L S  reached on November 17, except that Qwest 

-,--~::~5.,~,~+ ,:$ r-s &;~i:j,Ffl$P ZRP ~ $ 8  of t~miifiesg retail tines in lace of residential retail lines. - * . A ~ 5 % :  *ki-:.-s;+;* r;. +Iw$rrck tc. ba the only remaining issue.' Halvorson felt the same. 96 

7- C M  33;ants,~ry 26, 3QOl. t4ydrsck. wrote an e-mail fo Miller and others stating 
$ ~ i &  "5" ' . l ; ~ . ; f  :st~"~c?rf rzp $\the dr3siretf start dale to mid-May, alesired to have a meeting 

%*&$ $j2q."&* *.* 't, J" ,. ? " - -  -:%--j + r3~,.eszi, and wartled to set up a site visit for a Qwest technician for 
d , ~ r g  s7;,, ,ai'-, :s ' 

"$!! P$.,-ilack ;jndg2r$$asr:t QVVBSI'S con~ern with the tariff issue and indicated to 
?,Z&~*;:I$ 2f::~rn A X'&T w$.rrufl;i Fc&!z wt  i t ,  He cllecked with the AT&T testing group and was told 
$pvzi 1"3":25-,f ilCbt$,: is- ~ ~ ~ n t @ 1 ~ 3  Ya $0 Ihs Isst with residential linesVg8 

f%a 4;.strrl~ry 29, 2QO1, kfydock sent a message to the Qwest team stating 
~4-,g.n ~ 9 ~ ~ y , ~ ~ ~ ~ - ~ 2 $ ~ f ~ " d i . i $  : Q , ~ T +  titres ;-is t x . ~ s f i ~ ~ ~ s  iiriejs pursuant to the tariff requirements was an 
r,.. .:,,+* -. * , - f,l- aw:t . & a  &I k?si ~ J ~ O L C ~  ancj off~rir7g a brief explanation why. He also stated, 

P%FW-~ i,G</;:$ ~ea~iif9%$~1 Pt~i$ agreement and have alerted the respective regulatory 
%WJ&~W?-- tk1t 444% f:+~v1~$%7g~if~g t t 1 ~  residential lines i11 a business location is merely done 
1-;- Psi.G8a!*~ 43 i;jf LECf : / T J ~ B ~ ~ ~ C B S  and AT&T OOS5 on resider~tial lines." Hydock offered 
5E Ciri%'+f~ &pf I ~%>^Y-~P ,so-ed I* if-# d65,%~r-ibirag the situation to the Conimission, and asked when 
~ L ~ ~ ~ ~ ~ ~ ~ p r - :  ?-b~jt~ tlq~:%+14gjjtq~~a ~ o ~ f d  pursue sucla n meeting. 99 

' "a 1 qT Wbt~a,zLJz~~ruaq 3'1, 2DO'f, Miller advised AT&T that Qwest "couldn't 
*2./Lfi2" **-.% " $f~,&$ iLFs. o j  : c *  ?.;iii;lhtfily of 7000 linas ~ 1 9 0 1  Marquette  venue.'^^ On February 2. 2001. 

$*%&* t,f:mg kji.:da~;k ~1kfiaS$'f66: ~*@visiara sf the UNE-P agreement, In the cover message, he 
:~k31~4$ ~ f l ~ x t  $iJ;,i~i$ StfCri~pg~r [hi$ SLJ~~IV~SOF)  was "still working with our regulatory folks on 
$&$: i<s;i;?$~n$r;%i 338a ; L ~ . J - ~ J S ~ I ~ @ S ~  ~ s B u ~ ~ ' ~  artd that he had "confirmed that we do not have the 

p - 
rri,?b i4.*}4i+~ c':jg;~a~il~ Iti5c lhg lOQD tines at the Minneapolis location." The only substantive 
c9~ : i i p$*  Jig itBa b<Jl4?@~2'rl@t?f: WBR in ths provision on reporting re~ults.'~' Millunr did not 
*~i?~:r.;w!i t * , ~  zgkXb l '~L  iirr~ji%,atra!.~ So apprawct~ the Comrnissi~n jointly about the tariff issue 
'+-:,&jag** 8,Pi.t':': i g ~ ~ i k ?  #;,as f t i l i  i~"rh8 hands of Davis and ward.'02 

13s :-.5i4c*3$f !%@d if ' )@ sgtiatl sf filing an amended tariff and it knew that there was a 
.$~+5~ kq t jbx3:i-A~:\ $%rfs f i h L  g f i%X I t$@ !@riff ~ ~ s u l d  b8 waived. Waivers of tariffs for testing purposes are 
"5 pli?@Sii;PiI jl;{;;l~Bfg%f~jc::t% 

:, " 
't i E~13itti:i~ Qi;hilej~kt did n6f r ~ s p o n d  to the invitation, in early February 2001. 

w B & ~ +  iarl$ Saitfjy $-laf%t@tf@r of .Xr&7 met with Commissioner Edward Garvey and 
T - ~ ~ ~ y ~ ~ -  .st ,? .ff -?> :;4.aSt ~,.vithuut Ckwwf to discuss the tariff lines problem. Commissioner 



nes for the test should not be 
to resolve it.'03 On February 
issioner Garvey's statements 

ad been revised to provide for 
ate of April 15, 2001, and a 

3% 3 .: 31; ~ t ?  ;.EJ,:T~"ZKA H;@;;rbrnraiy ?2, 2001, Pelto conlactecl Ward by telephone and 
$J?R :$ 7,$2v;<ir CFS,L~;~  8%6@:+$~$1$fYf i~qtjtfir~g 38 to why thr! test nogotialtions were being held up. 
2 L *  4 a ~ ~ ~ $ f ~ ~ $  F ~ A - , &  c r u ~ ~ v ~ . d  ;E ~ 4 i t i ~ ~ 1  VQ/CB mail ~YIBBSB E+ from Ward the next day, stating that a 
~ , ~ ~ ; i ~ ~ . :  2d~i;ii-l irt! l@rfircumirr~ in wii{ing." Hydock sent an e-mail on February 13, 
J$& j2=-- a' & L ? 2 ,  3 gmii- -vr$ , ?il.k*;prjt VLF? ;~g~~ctQf?~t%nL 

ti. C 
3 f:.r- f ( ' l ~ \ l e ~ a ~ . y  $ 1 1 ,  %Q6J, xJshr~ Slnnoch, a Qwest policy and regulatory 

'@fLiA,g: + j 3 ,  ?*$kb-?-!382%~~3&1= it4fclt\g$13~t ;2 '*J~~c~sQJ.I Forumf' conducted by Commission Chair 
: ;$ *jL!$<& < 

.p +:;isrh ~ ~ ~ a ~ ~ ~ !  +%A'f'&"O' cornplairled absl~t Qwest's actions in the negotiations. He 
:-ic2'i-Fb-,!&p% j IF %%t~ r .+i -$ h e  br;.aesk. cone:iui:iing that rt was par? of the on-going strategy to make 
:>&*Pv4+?*?k ?&;a $i @;*$g; - . d ~  

,bi; C*" 
I r .- "Ftw :%&3+tiottsnoj; t;i;it@ vi,S;it to 9QT Marquefie was concfucted on February 15, 

> 2 , ~  * :? 2 
Z~~JQ 1 $+-ap t&& ,A?&'f r@$$ marregar ar~d a Qwsst erlyineer. Tkiey determined that 1000 
r3L5&!2~ Q5%;r:: ;i$%i.tia..:g r#.$$& C B ' " : ~ C ! & ~ [ ~ S I ~  @\da!tab16 there1 for AT&T's use. 107 

F 0%: P g ~ n r ~ $ a $ j ~  15, 2001, Carla Di~kinsczn, ar; P\'T&T manager, sent Tim 
T "  

3 - ~ ~ ~ ~ 4 ~ ~  K i? k f l P ~ i ~ ; b Y d t  ;~B;~:Q$JI\~ 141Af%&Q@rl art @*lf~lail wit11 a ~ p r e ~ l d ~ t ~ e e t  file laying out the 
+ki:ij;i6.-d~*~ $09b~?* -%'$&I aako~decl for certification (iabeut 361, as  ell as the scenarios they 
&dk.scj pgt rri;$~%y 41% ~;+&ti.1%c:~a11~rs Bessey ppromptlly sent them 01.1 to Halvorson, Miller, and 

a J " .  

:.fi\i G %$y * f 

%i,L 
"" 

it? fftarP%TG;h$f?~a'?t;;~.i AT&T was advised that Qwest's account team would no 
k x a ~ & c  f9t1 ~ t - ~ a  r~ $118 ~r~gaiiaiion~, Camm~cnications between AT&T and Qwest's 
~ : . ~ J ~ ~ ~ & J ~ ~ ~  w i k ~ r i ;  lljen canssrl-''"~ or about February 19, after not having seen 
- - 
$ T ) ~ %  k~x ,~a ' -  -.53 g qz-- thtr.ieir~g I@e R p~@&k, Pelto agairr called Ward. This time, I?e asked simply how 

*d ;v:42+ 1f3;5tt~%3 t@ ?&kt! a&85l ta say "n0" 90 AT&T's test request. Ward responded 
&aT ,S ;tdjG3:k~rf+3 i!~g$i~~:i$fti'a!j tk;?ll Qwr2l~t wo~,licl no1 be doing the test, but said they'd 
y&l:.++ r, Xi0 9;i :? t ~$$&Cj;iia 

d 355 - - *  I 

k ~ z  E, g r c  G? &t'xsa1f Fubni~ry 228, 2001, Slanach and JoAnn Hanson, another 
I l s l a - ~ ~ ~ t  p'.-?,w~~,,~ zv's4t: ~ & f 4 i i i 2 1 $ ~ f ~ #  a7Ficj;ii is7 Minft~sclta, rnel with Chair Scott. They told him 

ain iis earlier contrary statement 
y, Ex. 1049; see also Ex. 46 (Gibbs 



:2%;0t- $9sa;+:3: dfzwrz>b in hanFYls the negotiations with AT&T on a "business-to-business" 
7 r "  

-17 .- Q:.i E-'el-arira%)i 24, 2Oi)T. kialvorson sent a letter to Pelto and Terry that she 
F#,,%T% ;sv;s~~ci':=-c:r~ i r r d~ r  t k r e  ,~Jj~e~.%ion of Davis, with input from Ward, Stanoch, and 
. aftp fttlter Halvorson stated that she was responding to Hydock and 
" i;" $'" + 
y g i f i . i , d l ~ ~ t u ,  B I ' ~ ~ . E W ~ B B ~ S : ~  25 10 &V!I@!~I~I CIwe$f planned to proceed with the "UNE-P initial 
: i ~ ~ + ~ > ~ ~ ~ f i t - s ~ r ~ ~ ~ ~ t ~ i ? i ! ~ i  $$ati' sn !d?fjnnes~fa, The letter stated by ctairning that AT&T's initial 
%;rir.,5@3E c i l~b5~ : i~~ f~ i  t~tikx$f?g \.JIVE-P solvice at AT&T employees' residential locations." It 
?@*$I@% :,i_f-d Ifkijg O~*$X)PI had aitvays basn available to ,4T&T under the Interconnection 
$;;1,~35 s $ % > p j  37 

ikO 7 % ~  i@tt&sr ;.irertt an, '"west did not agree with AT&T's written UNE-P trial 
~r:.igy.:.:i::;it "in", ?in$[%$fS, has opted to fully engage with AT&T and other CLECs in the 
92;:2% 1'2::~~: $r~;iZ ',Jti?;;f ~kt 'h~n QWOS~ had not agreed was not stated. 

at. W!IP Febsraary 21 letter said that in the past Qwest and AT&T worked 
i . i " ~ ~ ~ C ~ f t ~ r ? . ~  <$ir I ~ I I ~ O  p r o j ~ ~ t s  without written agreements, and they could do so i r~  this 
r54~4Pay*  ar %%cfl frralaad, A'f&'T could simply order UNE-P under the Interconnection 
A $ ~ P S ~ Y S % F ~ ~ ~ ,  E,$YB~% 18fg@ ~7unnber~ of lines. The letter then stated that AT&T "now" wants 
@:n: ~d?%%:j&~:lial f t t ~ t i  Ila k~a pruvisianed at 901 Marquette or 200 South sth Street in 
&zi+3t?~z%iil,s "" $ i f l ~ @  both of those were "clearly business locations," the letter said that 
g 7 &  

t;:p*;s:;t a'z-fidrl r-5''10$ ~ F B @  prowide rasidential lines to a business location in violation of 
da kirrIf bat @tr;"h-i2~i,!2d &!! f ~ ~ p p y  to provide business lines. 

- 89- 

3:- Qw~st's auggeation that AT&T simply order 1,000 UNE-P lines under. the 
-;i:?Prild~,rir:ci<?ae3r? $4~~- i??~n7cf t \ t  was tsst a legitimate resolution to the situation because it did 
izac:l :r.iit,;~n $ira dr~ :  ;.~~giling uf ~ui "w~rs ior~ of residential lines to UNE-P lines, which was a 
;~~2*$3$99;,9!tb :IZY$ pnmgfy comp~nenit of the test for AT&T. The tariff issue was easily 
~++~P~:.'akf;19 :4 l!ka Gsmfi3is%ior*t and Qwest's contentior7 that it could not agree to provide 
?,@3t.~~%:t:f~~iyl B$~Y$E% tva% ask rnads In good faith. The tariff issue was never an issue for 
~ ' t ?  r,8n-bi,, r r i k  i*i213r,d not $ 8 ~  maban that Qwest refused t~ conduct the test as requested by AT&T. 
;"i*ss .i;w;l:*~atq ;i t:tsgus jk!t%!ificsrii:an adcfed to the February 21 letter bji Halvorson. Qwest 
$h:~%&i;a f 3 ; ~ 4 ~  B,iif@i.ad t0 90 to ths Commission with ATEkT to resolve the issue or at least 
s.a;i.;l; rl; w~xrid r@tg ~ i 7  AT&T to obtain a waiver from the Commission. Not doing so 

: -~ta@;y $&ii~a?Ilt@r ~*@i/e?cfi~~r~ 01: Qwest's refusal to perform the UNE-P test and to allow 
" 5 C  @- " 
vh ZL %.,. 5 to 121~ r;j.tiill~ b,~9ttrtg th~xt. Davis found acceptable. 

&'< 4- 

-c,s o<e;pi!w lats increasing impression that Qwest was not going to conduct the 
(i-:? pi~fri:,li:tl by AT&I.""P~!$~ wrote Ward and Halvorson on February 22. 2001. 
*% 

i>:ia~it!<j i:ii%t !i(~i-f\flt:r delay on AT&T's test request cease. He expressed confidence that 

- * ,>,- 7. 

F r  5,ks%_' 
-,, f ;  $,-ti. p . ~ 7  

?-b,3 Pf?? 

" -.-. ~~?,nl~~rr:ir~::k ::2, C Y + ~ % B T ~ E ~  litzit kia.ltvarson 1s not above dtstorting the facts. Even by her own 
B,~":~ir-.* i~ r / r ~ i ; ~ ~ ~ ~ d l i ~  !nard krr;:.*wr? by @arty Jant~ary that the lines were golng to 901 Marquette; that's when 
;' ,." . "iy* r ~ f L  ivzj  2 E %Yiiild ; ~ ' ~ i t ~ t  the t#dff Issue. 

4. 3 ,  a -,-- % 
? - .  I ' , ?  



F;D .r? e2. -, ~ b s ~ w d  . 8 ,- A? s;..r, s" ... 'id -ny;,lrf1i<f Y @ P ~  likely grant Wwest a waiver from it's tariff so that residential 
c;~~i.~i;~kf' i1~2 ptt~~t%i(ae&~f+ F@ffc) again propused that Qwest join AT&T in a meeting 

&&'i~ 4 B w  GC%%~~~&IEJ%?Y, Iht~f~ titl"i~ &ilh @~rnrnj~sion Chair Scott, and further requested that 
~~~~s~ -qr~?r& lo \*&+rkir*y in good faith wilh AT&T to conduct the requested test.'14 Pelto 
&$$$$$g%$&.; $3 anx~r?lagk !iVard [a foilow up on the letter and to discuss the test. Ward never 
~+~rw$ibad i!rr cnrtefing with chair Scott never occ~~rred because of "calendar issues" 
9~&l mt,zi~$~~i~ a;ul s&ai ATRT regarded as "disinteresti' from Qwest. ' I 5  

36 . LI~IR  M@t&fia~l~ti, Infrsrrt~tition TechnoPogies Direletor for Qwest, became 
rsui&o .II @wr + % ~ X T  t@$I propasel in late February 2001, when she received a telephone 
.:.a$ +~cM* .j'$;a~%c>~lrl, the uegrdafoq parsun in Minnesota. Harison asked Notarianni to find 
.;,%A btam $ & ~ + 1 8 < t i ~ i 4 $  ~&3t80tln@l wheth?@r Qwwt could provide billing information in a certain 
airiw~i: A,"r$f ~ Y A L  r ~ ~ ~ ~ l i t ~ $ f i n g ~  NcrBariar7ni checked with her boss, who had been involved 
~3: tfi.a+ g*;$rfiar i:fi~>:aj:isi~)~~~ OYI t h ~  WNE-P test. He told Note~rianni that there were 

: 
! i $ ~ I B  thm $@t up telephone meetings with the account team and 
a$?%ai i>+$$.i:k! j$1~f";ra?t3'1bl for M ~ r c h  5 and 2, 2001, so that she could become familiar with 
dz- J$T@ - 8gFT&-'T LtbiETP ?a?$-! px'r,"$pa1;81.. These meetings included Notarianni. Hanson, people 

j 4 q r z  Hnlwirf;unk?i wl?olssale accoilrtt team, and Andy Grain, a Qwest attorney."' On 
&$zg$<Ji 2, b48fk4f $i.~r?t PSata~~at"lf"t a acspy of AT&T's February 15 list of certification 

t $6 %~:m$'4+%:'$4$:> 142 @ S t % { i 3 j ~ ~ f l f f ~ f ,  

, EBr3l;8~!$%~1ni fl-tsr? scheduled a meeting for March 7 to discuss what the 
Z~$fiiyc+&;#?f gzts~$r~ cou# da ts ovarcclrna some of the technical concerns with the testing 
prd~ii"d~& itr$r% l@ ~c!cIEJ@ whal they could provide lor A-[&TI because she had come to 
u$ib$$fcstnuuf 4 k 3 a i  tkk8 .req1,168t from AT&T was more involved than standard 1-2-3 testing, 
i $ i ~ #  f;*:~ai+~r~pt%i@d "aro arrtir~ trial, 911 18 

$ 8  S~T?TB~~!?PI$ bafor~ March 7 ,  2001, Hanson had a discussion with 
K~r~a?*zt~~&:i~~;ail% c;k~arr $~0tP ca~rcarraing AI'&Tis proposed test. Chair Scott told Hanson that 

- f ?  i+il1*xns~i+;.j451% I-.k- -he,a "t~crtj jsf'fisdiclion to oversee anticompetitive behavior" and "if 

n.~:f$:e~~%it~y~ f f " d i ~  co$nnkissiort would taak at that," Hanson related the "gist" of the 
*:~ri,u$~+zirlit~tr lo  N~tariilnoi prior to the March 7 ,  meeting.'*' 

92' Our M i ~ ~ l . r  6, 20Q'f, Natarianni sent an e-mail to Crain, Hanson, Halvorson, 
Z K Z ~ , . ~  -r"szj"fr> b3tWr i3l;lfe%! managers and attorneys, with copies to Davis and Miller, 
.F.!ii%I;+f~t3a;4~d 430 t?*inaff ffCatl? fidilllifter with the UNE-P test plan draft atiached. She followed 
3p f=t~+. 4L - .  t 'C ?a?"- f~41$ ;art ~ Q L ~ P  Iat@r farwarding Miller's e-mail with the certification scenarios 

alr&f-t*gk+i ?d;trch 6, 2QQ1, Davis replied separately to the twa e-mails, apparently as 
fse r ~ i % : j  tb$i!ii's's I.{@ ;!<%imi ev%ry (~ t l~  who had received Notarianni's two e-mails. The first 
qP, * ~ % & $ G J  'g$h$g<j 



k>nrt, 5 ngskifruo that tho answer to AT&T continues to be that we are not 
dt$%r~$stc@ ir"r 312gaging in ar.! aciditianal 271 systems test. If, on the other 
b4ndz $4'TBf wishes our cooperation in testing the capabilities or 
hik95opf~f&1brItj1,b1 of n ~ysf8m AT&T has developed to provision UNE-P in 
&~4tsll~xe~a;2a, 'uv~ulci be happy ta meet with them to discuss appropriate 
arf;t~g&msi'tis. 

?iW W.i.4C~zf3B @<$nail, %ant six mirrutos later to the same list of people, read: "Why are 
$%3$2+? l;~Bki$yg fg tk&$@ Q u y ~  ah~ldf this? 91 121 

$19 I&@ @-mait$ sha~i  that Davis was upset that Notarianni seemed to be 
~e~xcfq Ba? r.awY~t3 beyrsnrd corlificatissn testing into working on AT&T7s UNE-P test, 

c<2iqfr~":1~y 41a a directive hs had issued at some prior time. 

?" $- 
8,s- $ev@r&I QVUBB~ technical, business and operational personnel attended the 

3,4&seh ; I*4aphor1% rr>~~ffir\g, including Notarianni, Miller, Bessey, Christy Doherty (a 
~.J%+k&%T 7~4i:o-jslebid&f~l wf ls  runs an operations center), ED1 irnplementation contract 
~rr%qagf>gr"I*e C~irt Ctzamber~ and Samantl~a Kratzet, and others.'22 Notarianni, Chambers, 
1:5& Krfjf,r@t hl Wotadanni's side offioe, the rest were on the t e 1 e ~ h 0 n e . l ~ ~  

$ 0  CPt@t%?bers and Kratzet each took notes at the meeting. In addition to the 
i%$ $a# B~~CBI~~@OB,  Ch~r~tlbers wrote; 

?@tit Emij.zii ibis maming from Steve Davis. 
#- Why talking fa AT&T about this? (lead Attorney) 

Not in favor af proceeding w/ project as AT&T outlined it. 

!33f;jBc5~$ paiyican 20 take W E  Kf&T re: 

eFrit$ty - c~nversatisr~s wi Beth Halvorson. 
Ga3trsmission -  WE^ arc? doing this. 

$Etct#@t;4 BB $5 ''4*;~py~ of the ROC test and not something desigrled to test 
15r@/r $ystsns. 

Q&e:.:$ is #a% going to albw them to enter residential markets. 

' 
$, ss . a$; ax3?:8 fBBB, Ovdtlst cl~d nnt produce these e-mails during the discovery process, nor were they 

;l,s.,:kyt:i+i-I O$ka%f^5 prruflega fag as privileged communications. They were subsequently produced by 
10-:$t$s ~t w t ~  A @ ! q  LRW Jk4d138 pursuant to an AT&T motion on July 11, 2001. Tr. 943. Borh e- 
8:>i~+r ,  wklk -;an$ t3irectfy ts Lp:r Notariartni and thirteen others, including  west attorney Jason Topp. 
' - 34 * jZL 7$y$ 
? '  : -. 

$ 7 ,  ,3$$ ;4wr.rt:1, <g1. 
-% - P**w iJ3er~ifarttftottC;e C B ~ B I ~ B C I  13 this meeting as a "Working meeting on AT&T/UNE-P hlN trial." This 

; , 2 t = ~ ~ r  ... ? :&%eV~2st ye~2;unrrai refer tta cer%lflcaticn under the 1-2-3 test as "implementation" and the 
131,~4i~,i41.,1.1 i,il+tt+~ii f4i9 UNf-Fa re62 as ''the trial" or the "friendly" or "friendlies" test. 



.%aAzac"ts Wagr,st;;slozy manager 
CCI.iiasrr~atx has told her that we need to move forward. 

f C:j"f#f.~t~eQ's rxotes were similar. They indicate that Davis had said "stop!" and 
Y+G=~E tWs ~i~rn~f?w%%icd? !lad 1 1 ~  issue as a complaint. They go on to state: 

f4s"trfy - kts~j sfwe Copy af ROC test & not designed to test their 
:%wPems & Raw thay work with ours. 

, Regulatory Mgr, (Qwest State MN) Chairman Scott. 
Cnrnnrisaiou Chair 
" Wati-csmpetitiva behavior on Qwest's part to not parPicipate w/ 
A;"i'87", 

Y 4 d g ~  t.%~k% st$a hdimte that Crain was to get further clarification from Davts and 
H3h21giLr19?, t $ ~ %  ti%: impbi@!'flentatian Team was to acknowledge with the AT&'$ team 'that 
t!~@?s viere 498~@$ tmer th8 'Yriendly test" while praceeding vvitk a regular IMA ED1 
%~%:pl2~rrr@nf&tis?3, .an@ that tt-ne Walvarsan letter of February 21 was d i~cussed. '~~  

P ~ 'p  ,,., gJ2C~a~mbers and Kratz;s;et were only familiar with l!vlA ED1 irnplernerttation 
$k%F$?st$$F% %!if* 14.3 test. Pt'ror to March 7 ,  2001, no one from Qwest and no onc: from 
&I tt'P 4racS au@r laJk@d with them about the UNE-P test. All the discussion their group 
h s i k j  f%$d b%t%4ff? tZh&> P,"I""T* team related to IMA ED1 implementation. The AT&T people had 
?+adde snms nrar%tii-an sf a 'Yriendlies" test, but never explained it. Chambers was aware 
md*rar Cbwq~nt wauld be intetfacing with a different AT&T computer and system than the 
@jr+ 8hr@ bar$ ~dtlcb&@d with pr@vkous~~. '~~ 

103> C't~at~sbnrs' nata that "Qwesf is not going to allow them to enter residential 
1~qrk&<5~," "85 ia refaronce to what was explained to the group as a claim that AT&T 

fn,@he i f  Q ~ e s l  rafusetl to perfom t.hs UNE-P test as requested.'28 

* - - , - *.,-- ...,----,. 
i C  

::L .Pi,$: ? ff+~:'rpF~;i::i$ sn ~t'rg~n+la\). 
' * 5 '  - .jL ~h~r:{rt~~&*d5 $# 6rl$ji~$!f, 

i i- q $ v 2  $&?7 i; $. 102i2 
- s 

:*gae;a *rfQ>b's t3?4*l%$b~r~i: and Kmtret's notes, the discussion summarized in this note occurred at the 
WA*~*L: r>? :r%<b ~ i ~ ~ ~ ; : * u ~ ~ i l ~ r ~  ithf3~1 DZJVIS' views, 01 at the beginning of the discussions about Hanson's 

&-, 8 -4 ..~-t..li,,Sr; g ~ f n i  E:II&~ Scan, or in between, While it's possible that it was part of Davis' directions to the 
s;?c~t@. rf;& a*pis&?$it;@ 4% not f;uf$ict@nt to prove? tl'tal, It is most likely tl-tat Crain or one of the others was 
B%$~Wi~arg 47=a8*i <:B;~IE $::fit0 ~th@rz  might view Qwest's refusal to do the UNE-P test as anti-competitive. 
a ~ G ~ ~ x ~ e 2 , k ~ , x b ,  - a g,qraa%.l~y f:re&fiie wittress despite her inability to remember the Davis e-mail addressed to 
:w; ~mxssf~&~$f3pc:t~bab1i~ lial 5ka and orhers on the conference were well aware that refusing to allow 



1 %  TI"!& March 7 ,  2001. meeting confirmed what had been Davis' position 
I msx% %@~ferm\rer I$, 2000--Qwest would not do the UNE-P test as requested by AT&T 

k%+$:laus+$ it was anly for 271 purposes; it would only do the 1-2-3 test of AT&T's 
ras&$a%&ss. Pe4ealawhile, the Notarianni's IMA ED1 implementation group was to continue 
wa-srka?~ t~itll~ AT8T team an the 1 -2-3 test. 

105, Drr h4arch 8, 2001, the IMA ED! implementation group met with AT&?. 
Affsr tf~ot ntseting, Charnb~rs called Bessey to clarify what her IMA ED1 implementation 
$irrxt,$p should say to their AT&T counterparts regarding the UNE-P test. Bessey told 
&@ambers they should not say anything about the surrounding events and just prrjceed 
''t?!t~rIiy* ;a6 it it wera any other IMA ED1 implementation. He also told her that all 
~?am~tir-'tia;&tic?ns regarding the "other. items" were to come from the account and public 
p@i&y te~n15. '" 

'IO6, klotarianni and her IMA ED1 implementation group never offered to expand 
f h ~  1-;rZr.3 \&:st Po ir̂ :c;lude the  testing of Qwest's systems requested by AT&T in its UNE-P 
fss%_ iicii2r djtl the accuirnt or public policy teams. 

1437, Or: ar abucnt March 14, 2001, Qwest policy representatives Davis, Hanson. 
l2r6.d Stafroclr met i~ i th  C~mmission Chair Scott to discuss the AT&T test. Davis 
rssiei~htad Qwest's position that if AT&T truly wanted to enter the market with UNE-P, 
Cl%*sal ~foi.rlsf do everything possible to facilitate AT&T1s entry into the rriarket, but that 
Q&@$l LV&S can~ern@CI about AT&V1s motives in demanding the particular LONE-P test 
$ara"a@lst@r$ and questioned the necessity of those parameters. Chair Scott advised 
a e j e ~ i  that refcrsal to allow the AT&T test could be viewed as anticompetitive under 
$blinnt;?sota staru~es.'~' 

W'FBTs Complaint 

f 08, Just prior to March 21, 2001, Pelto again called Davis, this time to give 
ti-ifn 8 'Tis~~ds up" that AT&T would be filing a complaint against Qwest with the 
Cot~ifrta?:a:sisn far' its rafalsal to conduct the UNE-P test. Davis told Pelto to "go ahead, file 
VCIMa cortlplaint," He then said that Qwest would not do the test even if the Commission 
&L~~~.:IIJLI it, but that Qwest might if the Minnesota Supreme Court ordered it.13' 

109, On March 21, 2001, AT&T filed a complaint against Qwest with the 
Car-rtr-rr-iasion far Qwesl's failure to conduct the proposed test, pursuant to Minn, 
Stat. 9 297,462. The complaint sought penalties, temporary relief, and an expedited 
af~.:soew of the matter. Specifically, AT&T alleged violation of 5 251(c)(l) of the 
%ii;.$ne~mnlkr~'1ir=ation5 Act of 1996 (the Act) for Qwest's failure to negotiate in good faith 
~?:r;. g~f!t~uier terms and conditions of interconnection. AT87 further alleged knowing 
and aslt~rttional viofa~ions of Minn. Stat. 5 237.121 (a)(2) (prohibits intentionally impairing 

wTF#"T at;t eDter Ihe market was illegal and would have "jumped all over any statement like that." Tr. 467- 
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1Rs 5[3e%f$, q~fefily 01 efficiency of services offered under contracts); Minn. 
$ask $$:$"i l ~ t d a j [ 4 )  ft~ntawful to refuse to provide products, services or facilities in 
"k- " ' ,~,a~c$atf~%rai.,e ~k'/lh tts ccmtracts); and, Minrr. Stat. 5 237.1 21 (a)(I ) (faifure to disclose in 
%rs~@ly r>t&tlfi$r inforn~ation necessary for the design of eq~~ipment that will meet 
spt$%::f&atiorrs far inlercunr?ectios\), 

3'31") CJn April 6,  2001, Qwest filed an Answer and Counterclaim with the 
t,;;;"lrt.6aarss!r;sn fry its Counterclaim, Qwest alleged that AT&T violated 9 251 (c) of the Act 
b y  f&i$ulg 10 r7egujiate in g ~ o d  faith. Specifically, Qwest claimed that AT&T's true 
;i%~gr$ze far mnductit-rg the test was for advocacy in 271 proceedings against Qwest, 
,a.v_?%I, S$%e%y&far&, AT&T fdiied to negotiate in good faith by misrepresenting the reasons for 
:o$Sxng EJwast ft~Pther stated in its Answer that it was willing tca offer AT&T the 1-2-3 
f $ a i ; t ~ e " r f  +, $hat tf p r ~ v i d e ~  fa otl~er CLECs and, if discovery established to Qwest's 
*2ikli:3ditctiar? th%t A T W  had legitimate business plans to provide UNE-P that requires 
f~p~:lirl$j S3syond tl7e 1-2-3 last offered, then Qwest would agree to negotiate a test 
;%gfr:i~n~ct.it,?"" 

3 7 1 The Cammission quickly set a pre-hearing conference for April 19, 2001, 
$st#$:5u;%:snk trtj Minrr, Stat. $ 237.462, subd. 6(f). At that conference, Qwest continued to 
a%h3 the po~itien that i t  would be willing to discuss providing more that the 1-2-3 testing 
dtacgzj If KrhT could establish that it needed more testing for business r e a ~ 0 n s . l ~ ~  At 
%Bss Apn! 19 ilearlng, awest also stated that it was having a difficult time agreeing to a 
%ii;ak~@r (3: rle tgritf to address the residential lines to a business location issue, but that if 

C~bnitnris$ial-t ordored the tariff waived they would not have much choice but to 
i - 

i)t~{:+$E)Cd."~ At lhs  conclusion of the hearing, the Commission voted to send the dispute 
lo i%ia &dd%ini8tratim Law Judge for resolution of the claims asserted, and further 
ofd"t~f42<.f at161 t~cnporary rePief requested by A T & T . ' ~ ~  The Commission also ordered that 
&w%t"tr tariff an the residential line issue be waived.'36 

"Ot2- CQn May 1, 2001, the Administrative Law Judge convenec! a pre-hearing 
canf%~a:.nrr@ lo IS~ZCLISS ~~h8du l i ng  and discovery issues. Qwest continued to push for 
:lts4:.c~.?lery ~ $ 4  AT8T's; business plans in order to assess AT&T1s motives for conducting 
:or. tg31 an& l l~eir alleged "need" for doing so.13' At the end of the hearing, the 
Irs;r$rt~~ili:>tfatPvt-? Law Judge ruled that discovery of business plans would not be 
;~:$ipiij$tld ht~l  Ihat Qwsst could depose one technical employee at AT&T regarding the 
~-.~z.~+~;i. .,rf xhihy the ?-2-3 test would not be enough for AT&T1s purposes.'3s The 
f~:dj~qi~awi:t~,d~~~+!~ !.aw +Judge furlher found that AT&T apparently acted in good fairh in 
1~a;.;4~+e$.ftr19 ?ZE UNE-P test by virtue of ihe representations that it had made to the 

- , ... "- .",* , ~ - -  
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:+~~~v&w;zrc'r' Z&CI@I ~ j l e l ~ r ~ ~ ~ f  incLudscf that certification testing be completed by May 18, 2001, and that Qwest 
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-E,",:,rsnnnb$:$67~3 art4 the Administrative Law Judge, together with the fact that it is a large 

) tr~ie%;i3nnx?un:ca9ions prclvider who has entered other states with UNE-P offerings. The 
++dt~inrslr~ti~e l,aw JtfCjge further determined that whether AT&T intended to use results 
gz% tCs.1 f t2f '  admsacy in Qwest's 271 proceedings was irrelevant, given that the Act 
ng>;i?~i.;6kit::atlg. sstwblishe-d the 271 process as a mechanism to insure that an ILEC is 
~ Y . ~ P ~ ~ ~ \ ~ % ' z Q  .&l tlr$ raquirernents sf the Act before the FCC allows it to enter the long 
drblanir?! mailcef.'?o Tho hearing was scheduled to commence on May 14. 2001 .I4' 

% $3 Meanwhile, AT&T and Qwest attempted to negotiate a settlement. On May 
119, 2Dt91, flle daposition of Edward Gibbs of AT&T was taken.'" On Friday, May 11, 
6?+g%s:$;t dih3d a Matian fa Vacate the Contested Case Hearing. A telephone conference 
" s ~ ; q ? r a 4 a j  art matior? was held at 3:00 p.m. that day. Quest argued that the hearing 
*a% ic?f~e?t:cssar~ because all issues had been resolved by a Memorandum of 
%4~~-5's~?:t~%r7dit1~ {tdOW) and an Initial Testing Plan that had been negotiated between 
f3vdtn(%t sr5i$.l AT&$, Hswever., AT&T argued that the MOU had not been finalized and the 
f3v5yiase~rzrrr org~,ied that it had not approved the MOIJ. [luring the telephone 
rJni%t~2r;l.rttca, Q w ~ s t  stated, for the first time, that it would proceed with the test as set out 
@Gw irdtini! "r@%fir*lg Plan. regardless of the results of any further proceedings in this 
~ f ~ i k l $ ~ i ~ ,  AT&T conceded that Qwest's agreement to proceed satisfied AT&T's testing 
tcqarapz, arbsit beiatedly, The Department also agreed that the testing issues were 
ft:%f~Fau@d by 3hs Qwes't decision to proceed with the requested testing. During the 
c:rsr\larc~nce. the Adlriinislrative Law Judge determined that the time constraints imposed 
Fy ib@ ri~ed to determine whether the UNE-P testing should proceed no longer applied, 
;-a%~j.X; aici@f-~;~d that tht3 hearing previously scheduled to start May 14, 2001, be continued 
;r936 !hM a fi~r[$iawaring cnrrf@rencc; be held May 15, 2001, to consider various motions 

1 
?#fad ~%?$~h@dlnl@ S U $ S B ~ L J C ~ P  pr~ceedings.'"~ 

I 

3 -1 4, Fallowing the prehearing conference on May 1 5, 2001 , the Administrative 
I.JW Judgs n~led that any settlement agreement that had been executed by AT&T and 
CIi%-c*$t arnd hew\ and abandoned by the parties, that tlie Administrative Law 
6>lril$#c* was still vestod with the charge of the Commission to make findings on the 
4,5z$fTt&G3 ~~0f1?[2@tll7g bad faith claims, and that the hearing on those claims would 
3 0 1  .A, 5 tarl. , dr. ,-cs?rt.rsa ~ $ 3  3 ~ 1 ~  5, 200-i . 143 

7 $ 5  Prior to the hearing, Qwest and AT&T proceeded with the UNE-P test. At 
:%ts!taa pairtt, Iher~afEw, Davis left Pelto a voice message congrat~~lating Pelto on AT&T1s 

F r  ,-  .-- 
r,,*.r b. $2.. . ?. i~; l l f~i :~~Bi~' i~r,daif idJune@,200l,at3. 

" -  Ir~;ektie~g:t gt ?d:ty ? ,  2001 Prc3-4-lt3anng Conference, at 94. 
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s:stz~:& h$~abzi %d&d by i h ~  paStte5 at this time. Subsequent to the May 15 status conference. Qwest filed a 
rs;&-sta i iz %?wrfy ru ?la@ Cnnmtssion the Issue of Enforceability of the Memorandum of Understand~ng. 
b'r:b*~ t=. ~ I P ~ . u *  W : ~ ~ % ~ ~ ~ i ? ~ f f a ~ i ~ s  Law .Judge had already determined was abandoned by the parties. The motion 
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"SbgF-t' $@st and oz? "seeking relief in the only one of Qwest's I 4  states where the 
Cnmfilissrdlrl w ~ u l d  have required Qwest to do the test."'& 

236.  Orr July 13, 2001, dwri~g the break in the hearings, Dickinson of AT&T, 
%@nE ka3iiter of B\rvest an e-mail requesting confirmation of Halvorson's testimony on July 
B f h ~ i  Qwt:sst would keep !MA ED! Versiorl 6.0 available for the UNE-P trial through 
t-3%l~gmk3er~ 

' awesf's systems are capable of suppotting three versions of the ED1 
%~$ftivara sirnldltaneously, but no more. At the time Qwest was offering Versions 6.0, 7.0, 
i~ltd B,O. g3ui it had committed to CLECs to upgrade to Version 9.0 on December 8, 
tf@l '"' 'Yhtis, Halvorson's commitment created a problem. Qwest requested a meeting 
ti) Qit;arss tile problem. That meeting took place on Thursday, August 9, 2001 . I4'  

3 8 ,  Bickitsson and Miller attended the August 9, 2001, meeting, along with 
se'@fi:$l O!~@TS ffon~ AT&T and Qwest. Qwest explained that its systems could not 
34grpor2 Version 6,U aRer it implemented Version 9.0 on December 8, 2001. It offered 
.I"VT&J- twu a p t i ~ f ~ ~ :  Completely cease testing by December 7 or migrate to Version 7.0 
ur. 8,O b4igr@tian vv~urd require recertification, which would take up to 12 weeks to 
c~fi?pl@!e, AT&T $wid it waufd refer the question to Gibbs and respond to Qwest account 
$3\2352LllQ@f f 3 . ~ 3 ~ @ y .  '" 

'If 9, Dickinsan immediately consulted with Gibbs. Gibbs told her that he had 
i'aqi.f~~:s$ed tunding to migrate to Version 8.0 for purposes of the Minnesota UNE-P test, 
kiu4 ta bad na yet been approved. He told her to reiterate AT&T1s desire to use Version 
6.0 djra+~gt; the end of December. At the end of the day, still on Aug~~st 9. 2001, 
$3b~@;i~$on I&@ ;f 'u'aic~ flail far Miller saying that it looked like AT&T "will not be migratin 
rjrg i%fic?lt?er verglan, 6.0, 7.0, or 8,0, so it looks like the test will be over officially on the 7 W 
d ~c~e$~f~?bi;r."' Shs said she could send an e-mail confirmation the next day. She 
aGi%r$ll& %ant it Monday, August 13, 2005, stating that per her voice mail, "ATBT will be 
q$'ctB~-sg t h ~  UNE-P consumer test trial in Minnesota on December 7, 2001 ." She did not 
snt$nti@ri that &T&T would not be migrating to a later version of the IMA ~ ~ 1 . l ~ '  

1 Piiiilter. found tho voice mail self-explanatory. However, he did have 
;:c~~.rs~n.ra~~i~:~itio~'~s with Jason T ~ p p ,  Qwest's Minnesota attorney, and Bessey where he 
~ G i e  tlwf by 1301 upgrading, AT&T was "impairing its ability to enter the market 
~%%pEc$-fy ti.fgJsn cotnptetion of the UNE-P test," because it would have to certify its systerns 
?B @ iIXt~t V$TS!QI?. 
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721. Miller states that he then decided to confirm his understanding of 
) Drckiosoo*s messages because the e-mail had not mentioned the decision not to 

migrate to a later version. With the help of counsel not identified in his affidavit, Miller 
drt4fted a letter to Dickinson and sent it to her on August 29, 2001 .150 It stated: 

Re: IMA upgrades and Minnesota UNE-P test completion date 

D@ar Carla: 

TIds letter confirms your voice mail to me on August gth, 2001 that AT&T 
does not plan on upgrading beyond IMA 6.0, and that the Minnesota UNE- 
P tost wilt be completed on December 7,2001. 

it was signed by Miller and copied to Terry and ~alvorson. '~'  

122, On Aug~lst 30, 2001, Qwest filed a request that it be allowed to 
snrpptsnr~es~t the record to put in newly discovered information that denionstrated 
'%'T&Tr$ Jack sf intention to enter the local market in Minnesota." Attacheci as that 
infcmatiol~ was a copy of Miller's letter of the day before.15* After receiving responses 
lmni ATBT and the Department, the Administrative Law Judge ordered that Qwest and 
A'TgT tile affidavits of Miller and Dickinson explaining that communication, which they 
did. 

k 123. Qwest's tatter to AT&T of August 29, 2001, makes false and misleading 
stalamants and irwplic~ltions in the following ways: 

a) It falsely claims to be confirming a hasty, end-of-the-day voice mail. 
Qwest had Dickinson's confirming e-mail in it's possession two business 
days later. The e-mail said the UNE-P test would be ended December 7. 
Knowing tho background of the two alternatives Qwest had given AT&T, 
Qwest did not need to confirm anything. If Miller had actually been 
confused about why the e-mail didn't mention not upgrading, he would 
have asked about the e-mail. Qwest's letter referred to the voice mail 
bemuse Qwest wanted to capitalize on Rickinson's statement about not 
upgrading to a newer version of the IMA EDI, and that statement 
appeared only in the voice mail. The true purpose of Qwest's letter was to 
fabricate evidence for this case to bolster Qwest's allegation that the UNE- 
P test was not for market-entry purposes. 

b) It falsely states that AT&T did not plan on upgrading beyond 
Version 6.0. That allegation is based upon a false premise that AT&T 
vvould have to use its UNE-P test gateway for any subsequent real-market 
offering of local sewice using UNE-P and for other services it offers under 

< r.9 
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interconrsection agreements with Qwest. The truth is that the voice mail 
and e-mail only notified Qwest of AT&T7s choice between the two 
alternatives offered by Qwest and that the choice was to end the UNE-P 
test December 7 rather that to upgrade AT&T1s UNE-P test system 
gateway beyond Version 6.0. The messages had nothing to do with ATetT 
ever upgrading to later versions for market entry. AT&T will use a later 
version if and when it enters the UNE-P market in Minnesota or other 
Qw@$t states, but that will be on a new and separate ED1 system on 
AT&TTs end. Presumably, AT&T already had or was about to upgrade 
beyond Version 6.0 in its existing systems for ordering Local Number 
Fottahility and Unbundled Loops. As Miller pointed out, the new system 
will take same time for AT&T to program and to have certified, but AT&P 
will be able to use some of the knowledge it has gained in the UNE-P test. 

722 Qwest's August 30, 2001, letter to the Administrative Law Judge claiming 
fhal f:-&?'tnin ti-tfarmatiun had come to light which it believed demonstrated AT&T1s lack of 
t l%$@flP~~1'1 $0 enter the iocal market was misleading because it was based upon the false 
gvsd rr~istaad~ng evidence Qwest had fabricated and then carried that distortion further. 
&rsyan@ zvilt.1 kxrowladge of the surrounding facts would know that nothing about AT&T1s 
c-9.10ic;s of R13ti3 alt'er~ative to end the UPJE-P test created any such inference, That Qwest 
i;iotald even make the argument is disturbing. It provides verification oi Qwest's lack of 
canc$ar and self-serving behavior in its dealings with AT&T. 

'125. Any of atye foregoing findings more properly considered to be conclusions 
a$ law are aadapled as such. 

Based upan the foregoing findings, the Administrative Law Judge maltes the 
ft2tlc~wifflf5g; 

5 ,  Tile Administrative Law Judge and Commission have jurisdiction in this 
rr'rafkar utqder Minn. Stat, $5 14.50 and 237.02, 237.08% 227.1 6, and 237.462. 

2, t\/finn, Stat. 5 237.462, subd. 1, clauses ( I ) ,  (3), and (41, empower the 
Carnrnis~j~tl 'to assess monetary penalties for knowing and intentiot~ai violations of 
Mnnn, Stat, fS 237.121 and other statutes and rules: a Commission-approved 
:attza,reann~ctlon agreement, if the violation is material; or any duty or obligation imposed 
rrrrdet Section 251 (a), (b) or (c) of the Telecommunications Act of 1996 that relates to 
seru;cc provided in this. state. 

3 h4itrlinn. Stat. 5 237.462, subd. 2, allows the Commission to assess a penalty 
cd tbetween $700 and $1 0,000 per day for each violation3 considering: 

il) the willfutness or intent of the violation; 

C2) the gravity of the violation, including the harm to custclrners or 
cari?patiisrs: 



(3j the history of past violations, including the graviiy of past violations. 
sirniiarity of previous violations to the current violation to be penalized, 
nufu\b@r of previaus violations, the response of the person to the most 
i8@certl previous violation identified, and the time lapsed since the las: 
vietiat ion; 

f4f the number of violations; 

(5) the economic benefit gained by the person committing the violation; 

(8) any corrective action taken or planned by the person committing the 
viodabion: 

(7) the annuat revenue and assets of the company committing the 
vtohtion, including the assets and revenue of any affiliates thax have 50 
parcer~t or more common ownership or that own morle than 50 percent of 
the company; 

j8) the financial ability of the company, including arry affiliates that have 
50 percent or more common ownership or that own more than 50 percent 
of the company, to pay the penalty; and 

(9) other factors that justice may require, as determined by the 
commission, The commission shall specifically identify any additional 
factors in the cammission's order. 

3 .  Under hr'iinn. Stat. 9 237.462, subd. 3, the Commission may not assess a 
panally under unless the record in the proceeding establishes by a preponderance of 
!he evidance that the penalty is justified based on the factors identified above. 

5, Under Minn. R. 1400.7300, subp. 5, AT&T and the Department, because 
tlwy acctr6e Qwest of violating the Interconnection Agreement and law, must prove the 
f8t=is at I S S L ~ ~  by a prepanderance of the evidence. 

6, Under Minn. Stat. 3 237.1 21, telecommunications carriers are prohibited 
h.mn $he followivtg practices, among others: 

( I )  upon request, fail to disclose in a timely and uniform manner 
intormation necessary for the design of equipment and services that will 
meel the specifications for interconnection; 

(23 illtentionally impair the speed, quality, of efficiency of services . 
products, or facilities offered to a consumer under a tariff, contract, or 
ptlce list: 



(4) refuse to provide a sewice, product or facility to a tetephone company 
or. telecommunications carrier in accordance with its applicable tariffs, 
price lists, or contracts and with the commission's rules and orders.'j4 

7. The Interconnection Agreement requires Qwest and AT&T to act in good 
faiil? and ~onsistently with the intent of the Act and to provide notice, approval, or similar 
bili~tiorl without unreasonable delay or condition. 

8. ATILT'S UNE-P test request fit within the parameters established by 5 14.1 
of ltla interc~nnecfon Agreement and was reasonable. Therefore, the Interconnection 
tkgr'eamcrrt requitad Qwest to cooperate with AT&T in the conduct of the UNE-P test as 
rf3Qtn@,~r;ted, 

9. Section 251(c)(1) of the Act requires ILECs and CLECs to negotiate 
ii~t@rcuntiection agreements in good faith, 47 C.F.R. § 51.301jc), a regulation 
itnpl9mat~tiny the Act, lists certain actions and practices that are expressly considered 
to vioIf3te the duty to negotiate in good faith. These include demanding that another 
psnxqy sign a nondisclosure agreement prohibiting a party from providing information 
requested by the FCC or a state commission, intentiorlaity misleading or coercing 
another party, and intentionally obstructing or delaying negotiations or resolution of 
disputes. 

I Q. The Federal Communications Commission has interpreted "good faith" to 
eman "hurkesty in fact in the conduct of the transaction concerned," and has stated that 
'"at a rr'linirnum the d~tty 'to negotiate in good faith "prevents parties fram intentionally 
mislaading or coercing parties into reaching an agreement they would not otherwise 
have made.'5" 

11. Minnesota courts have defined "bad faith" as "a party's refusal to f~ilf i l l  
$om@ duty or contractual obligation based on an ulterior motive, not an honest mistake 
usgarding one's rights or duties. . . . Actions are done in 'good faith' when done 
hirm@stiy; whether it be negligently or not."'" Good faith "is an issue of honesty of intent 
r3lhc.r than al diligence or negligence."'s' 

12, Qwest did not fail to act in good faith by attempting to determine for itself 
[Ps abligatians under the Interconnection Agreement. It was entitled to do so. I-{owever. 
Qytdc:ft'~ determination that it could refuse to engage in the cooperative testing 
rcquiested by ATGT unless it was satisfied that AT&T was using the test for marketing 
puposes was not simply a mistaken interpretation sf its obligation ~ ~ n d e r  the 
In'tlrsr~,ofsnection Agreement. It was a position taken by Qwest before it had exainined 

" .' 
* ., " Mrnrr SUnt, 5 237.121 (a)(? ) and (a)(4). 

fn ~28~; fi~$aCler of In7plernentation of the Local Competition Provisions of the Te/ecomm~~nications Act of 
!BS&. FiR%T REPORT AND ORDER, CC Docket No. 96-98 (rel. August 8, 1996) at 148, 
Isfir , srsiimg Cap~taf Advisors, Inc. v, Herrog, 575 N.W .2d 121, 125 (Minn, Ct, App. 1998), see also, 
eaageft v P:/',rst Bank of Eden Pra~rie, 514 N.W.2d 831. 837 (Minn. Ct. App. 1994). 
I -  

jrfic~jiir~:be c;. P~runell, 307 N.W.2d 478, 83 (M~nn. 1981). 



the terns of the lnterconnection Agreement and it was not supported by ll-te terms c s i  Zl?e 
Irrte-fconneclion Agreement. Instead, the position was developed and used by Qwesf in 
an attempt to prevent AT&T from developing data that AT8t-f might present to ROC tesi 
officials and regulatory bodies in opposition to Qwest's Section 271 applications. 

13. Qwest committed a knowing, intentional, and material viofatiora of its 
olsiigatEar3 to engage in cooperative testing under 5 14.1 of the lnterconnection 
Agrearnent by its refusal to conduct AT&T's UNE-P test from September f4, 2000, to 
May 11, 21701. Such m i o n  also constitutes a knowing and intentional refusat to provide 
a service, product, or facility to a telecommunications c,arrier in accordance with a 
cantnlct under Minn. Stat. 5 237.1 21 (a)(4). Qwest is therefaire subject to penalties tinder 
Minrt. Stat. $237.462, subd. 1, (1) and (3). 

34,  Qwest failed to act in good faith and committed Icnowing, intentional, and 
nmierial violations of its obligations to act in good faith under the Interconnection 
Agreement and under Section 251 (c)(l ) of the Act by the following conduct: 

a) Creating a specious position to support its refusal to cond~~ct 
AT&Tts UNE-P test, when that refusal was actually based upon what 
Qwest saw as an assault against its 271 initiative and by its desire to 
prevent or delay AT&T from conducting a true market entry test--both pure 
retail business interests of Qwest. 

b) Imposing its position regarding its testing obligations upor1 AT&T, 
whether specious 01- correct, without informing AT&T, by delaying AT&X's 
opportunity to challenge that position, by concealing its true intent to allow 
only certification testing, and by attempting lo avoid and by delaying the 
UNE-P test by engaging AT&T in long and unnecessarily difficult 
negotiations over UNE-P testing that Qwest never intended to allow. 
These deceptions continued from September 14, 2000. until April 6, 2003, 
when Qwest filed its Answer and Counterclaim declaring openly for the 
first time that it would not do the UNE-P lest unless ATRT clernonsti+ated to 
its satisfaction that it had legitimate business plans to enter the rnarkei, 

c) Sending the letter of August 29, 2001, to ATBT making false and 
misleading statements 

$LIE=FI actions also constitute knowirig and intentional failure to disclose necessary 
information t~ndev Minn. Stat. § 237.1 21 (a)(1). Qwesf is therefore subject 20 penatties 
under Minn. Stat. 9 237.462, subd. 1,  (1 ). (3) and (4). 

15. Qwest's violations continued from September 14, 2050, to May 1 1, 2001. 
a period of 239 days. Substantial penalties are appropriate. considering the following 
fa Z~BTS: 

a) The violations were knowing and inten'iional. 



b) TIE violations were serious. Qwest's conduct delayed by several 
months AT&T1s ability to enter the local service market via UNE-P in 
Minnesota and other Qwest states. This harn~cd AT&T financially and also 
harn-red Minnesota consumers by delaying significant competition in the 
local set~ice market. 

c) There is one significant violation, a c:ontinuiny pattern cf condnct, 
and several lesser individual violations consistent with that pattern 

d) Qwest conduct in this case was for the purpose of protecting its 
entry into the long-distance market through the Section 271 process. 
Long-distance will provide very substantial revenue to Qwest. 

e) Qwest ultimately agreed to cooperatie in AT&T's UNE-P test, but 
rsniy after AT&T had initiated this complaint proceeding. 

f) Qwest has enormous assets, but is suffering revenue problems in 
the current economy. It has the financial ability to pay significant penalties. 

g) Qwest's actions would be appropriate in a competitive market. But 
this is a regulated market where Qwest's ~tctions are subject to the Act 
and state law. Its actions were anti-competitive ar;d cannot be condoned 
under the Act and state law. 

16, AT&T% conduct in this matter did not violate the Interconnection 
Agresr'nent or law. The few statements AT&T made to Qwest that were not totally 
WC~LIFBIE were mirior deviations, concealed no material facts, and did not mislead 
Qwest. Qwest's Counterclaim against AT&T should be dismissed. 

"T't*41% REPORT IS NOT AN ORDER. THE PUBLIC UTILITIES COMMlSSION WlLL 
ISSUE THE FINAL AGENCY ORDER, WHICH MAY ADOPT OR DIFFER FROM THE 
FOLLOWING RECOMMENDATIONS. 

Based upon the foregoing Conciusions, the Administrative Law Judge makes the 
foitawing: 

RECOMMENDATIONS 

IT IS RESPECTFULLY RECOMMENDED that the Public Utilities Commission 
S~sue an Order: 

3 .  Ad~pting the foregoing Findings and Conclusions. 

2, Assessirlg monetary penalties under Minn. Stat. 5 237.462 against Qwest 
in the anwunt af' $5,000.00 per day for 239 days, a total of $1 :I 95,000.00. 



3, Uisrnissing Qwest's Counterclaim against ATRT. 

STEVE M. MIHALCWICK 
Administralive Law Judge 



Exhibit C 

BEFORE THE PUBLIC SERVICE CQMlVLTSSION OF UTAH - 

tr% gitc R2mtsr aZI ~ITC Application of 1 D(3CKET NO. 00-049-08 
3 %Y$T COMhfI,%3fCt%TIOFJS, INC., 1 

f q ~ s  Appra'rvaf of Cntnpliance with 447 U.S.C. ) 
27 3 (cf it:?)( B i 1 PIKOCEDUR.4L ORDER 

ISSUED: December 65 2001 

By TIIP C:t~l~~rv~lssitin: 

'I"hc Comunission is interested in detenniiiing if agreenien t can be reached 

eo3"li:aYtBfling rht: t>tntl St;ifF=s proposed post-entry assurance pedormance plan (hereafter rcferred 

ii,r qs ftFrf:: QPAP), In  order to facilitate these discussions and encourage agreement. the 

C:t*mmissrun eksigt~ntcs Juslitli !looper, of the Division of Public Utili.ties. to be a staff r~dvoc;trc 

$ 5 ~  ti!$ JYUIPOSC of participating in these negotiations. The term of this zppointmsnt shall be from 

;tkr;, tssrrnnrc c;rf this CSrder until such time as the Comrnjssion issues its Report and Order with 

j~$t'sCttr 1tf t h ~  QPAP, 

Rgps~entiitives of Qwest and of the interveners in this Docket may contact Ms. 

i f ~ ~ i ~ p f : r  kt ]?artlcipaPe iin the negotiations regarding tlie Utah Staff=s proposed QFAP. Thc 

L"irsrnrxth+tnr.l itirrcrts thtlt at a minimum one meeting will be held on Wednesday the 121h day of 

Ifcccriiftc:r Tfllf in roan 4.26 ofthe Heber M. Wells Building in Salt Lake City. Utah to 

&:E~YZ"~~I I~J~  i f  p;.3;lrtit:s can reach agreement concerning these issues. Any autho~ized representative 

rlrr jclrtiei 111 this Dockel may attend the December 12''' meeting as desired. Participants may 

;tx:c~:f t i :  pcrmjr,n c3r by phone bridge. The Con~mission directs the par-ties to file a report with the 



DOCKET NO. 00-049-08 

4''r~mmiw~nn hy tile 18''' of December conccrning any agreements reached and the public policy 

jar2j?tiix?;;iatiorr~ f$?r soid agrecmcnts. Any party to this Docket may petition the Commission 1.0 

p..s;rrnd ah$ t~ntri rzltrtwcd for ~legotiations beyond Decernber 18, 2001 i f  it can be shown that 

:rtjd~nrarsiti ~fgr.rif~fit:a~~l agrccnkents are likely. 

'1%~; clcsignation of IWS. Hoopcr as advocacy staff is strictly limited to the time 

pct i%'~$& g 3 3 ~ t  ~ d t i ~ t y  mentionctl in this Order. The designation does not extend to any other issue 

izi ~ $ F P ~ ~ , E ~ ~ c I '  t i m ~  pc~i~ck for which Ms. Hooper is currently desi_gnated as advisory slaff. The 

u,wsrznr fi?a~ite~f ierm designution will not preclude Ms. Hooper from returning to her previous 

:,tic ,is 311 i t t i ~ ~ s o ~  staff ~ncrnbcr an 1 his issue following the issuance of the Commission=s repon 

.:::ii E IY.I!~T LtIl t f l ~  CJ13AP. 

i3ascrl upon tlic fclregoing, the Commission Orders the following. 

ORDER, 

NOW, TF3EREFORE, IT IS HEREBY ORDERED, that. 

1 ,  J i~d i lh  Hoopcr is teinpora~ily designated as advocacy staff for the purpose of 

~ ~ t i ~ t q i q .  rn discussions ancl, negotiations directed towards developing an acceptable proposed 

i:fiiiy i;Lgst;w;ijli:e pltin $hit! effecti vcl y protects the public interest in the Utah service territory 

i a f  rjsS;r"sr, 

"t r T l ~ ~ s  designation is in effcct from the time of this Order=s issuance to the tirnc thc 

E :iirj:xmsr;?an i~~lilrs a f1~pix-t ilnd Order on the QPAP. 



DOCKET NO. 00-C49-08 

3 ' f lav p;xrties 10 chis Docket must file a report on any agreement reached on 

% E ~ ~ L ~ C ~ G F I T E  lh:  2+X)I, Said rejam wiE1 contain an explanation of the public policy justifications of 

,iR$ q;rr5h,ontr ruiichcd. If the partics are not able to complcte their work by December IS". and 

t i  $3 dk$,t:I~ZS~ttjd i?f signiitciillt azrecmcnt in the near future can be shown, the parties may petition 

atif? t,.ii;nit.trjss;aft to txtrtrd the period of negotiation beyolid the December 18, 2001 cutoff date. 

4 -l?lr p;+rtit.?; will rnect on Dcce.mbes 121h, 2001 in room 426 of the Hebcr M. Wells 

5fcriirl:rsg l it Iriiilt Ix~;ilcc: City, tltiih, and at other tirnes as they judge to be necessaiy. Interested 

pa8T11.5 T ~ I Y  y ak%t?sd I ~ C  Dec~rnher lzth meeting in person or by phone. 

YltZ"f'E13 k\t Salt Lake City, Utah, this 6th day of December, 2001. 

IS/ Stephen F. Mecham, Chairman 

IS/ Constance B. White, Commissioner 

kl Richard M. Campbell, Co~llrnissioner 



Mark Stacy 
QSI Clonsultillg 
5300 Meadowbrook Drive 
CI~eyc:nne, WY 82009 



Suite 1524 
Wesierri Heyion 
1875 Lawrefice Sr 
newer, 00 802CI2 
:!03 29Ei-VJ57 
FAX 313 2!JR-fi30< 
wei~i<if@)igzi a! ;  :;nr. 

$2 rn L:. ! ~ \ , ~ ~ g & ~ j ~ f  the Analysis into Owest Corporation's Coinpliance with 

% w g ~ ~ j ~ ~ - ~ ~ ~ , ,  1 ,  Telecommunications Act of 1996, TC01-165 

$:fkdi.l,wit fiw jijfii~g ~ T L '  tjlc original and ten copies of AT&T's Additiorlal 
i.F!;:f~irz$:zrt ~f Strppici~lcn tal Autharity. Please call me if there are any questions. 



! Itzici.t f:enrlv that t-irx this 3 1 st day of May 2002. the original and 10 copies of AT&Ts 
%i:,!r~irl$+.il S~;rtcnke~~~ of Supplelneotal Authority were sent by overniglrt mail to: 

I j ~ $ f i h  Fk$?+rl~f 
~ ~ K ~ ~ c ~ ! % L ' Q  Hlirqctilr 
%4~+irh &&irrs 3luldIe lltilitit.:; Commission 
Gift's {'itp~t~ll Atenuc 
P~gar~:. SI3 ir;45i31 l 

anif .r iaaf iuncct curly wns scnt hy U.S. Mail an May 3 1,2002 addressed to: 

s c ~ U @ e ~ $  S ~ w ~ f d  Thornas J .  Welk 
hpT;tnrngt.tr - Rcg~lh tary .? 1't'sii rs Attorney at Law 
a,r$Y$';R'I" tlrrslx3r~brrn Boyce Murphy McDowell & Greenfield 
$25 4fiulb Dakni~~ Avenue, 8"' 1:loor P.O. Box 501 5 
3ktixx ~ ~ : ~ ~ ~ ~ ,  $313 $7 1 0-4 Sioux. Falls, S o ~ t l l  Dakota 571 17-501 5 

%$asry S ,  B t r?h~on  
rI!tbmdr' IU 7i>b%\f 
3fsfi.L I%iries IvI,IJ 

SQ~& C*q:?rtnl Btvd., Suite 1900 
Riiir3,g, 12J X37Q2-5t35X 

! G i i  :<l\kitll 

;?iitstrney tit I ,:IW 
QZ$"B%?' C"'ar~~,lratiui~ 
%>g'l;r l itiilr G'CLSILIF, Suitc 1 100 
329 $c>(:tkt k!ili t~ !$I;TT<c~ 
$,itf R.:ikc. City, EfT 841 1 1 

John L. MUM 
Attorney at Law 
QWEST Corporation 
1801 California Street, Suite 4901) 
Denver, CCCP 80202 

Gregory J. Bernard 
Attorney at Law 
Morrill Thomas Nooney & Braun LLP 
P.O. Box 8108 
Rapid City, SD 57709-8 105 

Marlon G~iffing, PhD. 
Senior Consultant 
QSI Consulting 
1735 Crestline Drive 
Lincoln, NE 68506 



4 -  %I$,+~ : - B  ;".*w: $;St$ h-fcxic~t ~ : ~ ; I I ~ Z ~ ~ ~ S S ~ F ? I I  ir;si~cd it:: Orclcr Regarding 

*;.FA c - ~ - +  I :~~:T~~;,~~:T~,~ 6P :.~tn-rr~ins:r' fZ1ajl 41ti~clrl)~cnt A), Also on May 29, 2002, the 

'F; "4;) 9 c ot+'fka* i i i ~ + j i  ~ ~ ~ ~ l i i 3 ~ ~ f  513 > , f ~ r l i ~ i $ j  f i d f  ft~f~ctlrir~&f- Cir;i~l-jtcd 111 I3afZ, f1cr;ied In Part 

-- 
-% i 3%- F r n i l t r ~ f i f i - ,  C ~ G S C  ~ ~ d t h ' ~  ti) ~XIC S O U ~ ! ~  I).;\kl)~i\ Cl~nlinissio~l as 

-).*i3 :,ip<r;::. r i ~  :i.i,rtr:.;:i%) bur I,,rrppvjfi t i %  ;111i! tfta :Foutl~ Dakotu (,'o~nrnissio~l's positiuns 011 ' 1  1, 

IG~cvcn I I ,  Wriglar 
11'1"&"I' I ,aw I4cpartr.ncnt 
1875 1,nwrcncc Strcct, Suite 1575 
l:>c!.t~,;er, Colorado 80202 
f 303)  298-6957 
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all $ 7 ~ .  rrlteritfir rhu VPAP to be ~nelurled In ~ t s  SGAT us Exhibit K, and to bc adopred as pan 

IS? ,s, i t,'r:t-"t ;rpprr rvctf tnr.crcnnnectlon agreemen1 WI th Qwest. 

-!'kt" t37f2f.' i s  r i  sclf-esecutrng remedy plan with a two-tiered payment structure; rt requlres 

flkb~c-4t ksr ixr+jk~ pryrncnts In competitive local exchange caniers ('Tier 1 payments) andor to the state 

4"i-a:"c 2 ~~zry~.t4.itnfs) tt-hcn Q\;r;cst fails tn meet certain performance ~neasurements (parity standards or  

bt..:.sfi ?\zq.naiaks~- or; tt per-occurrence or per-measurement basis. The Tier 1 and Tier 2 payment 

aixtt,z'natt?& u i ~ d  .t%c ri7etfrcxla for calculating payments are described in 55  G through 9 of the QP,Q. 

$c;?$ntt $ 2  af t k i ~  <>PAP establishes an annual limit or cap on Tics 1 and Tier 2 payments. 

>" - 
d Itc QI3hX2"s pe~firrnonce measurements are defined in the Performance Indicator Definitions 

ilr1%n dct:l:li>fjflccF t-n the Qwest Regional Oversight Committee (ROC) Operational Support System 

%ALF-$] ~9i~llirbamiruc and rncludcd in the SGAT as Exhibit B.  See QPAP $ 3. The statlstlcal 

sstvaSirwc.Jfii%t?lra [rnndilrcd "2- test,^") for determining conformance with the panty and benchmark 

et~c.r-ii1iicmc1115 art. described in QPAP $ 5  4 and 5. 

' l"ftf~ i'lf3AP l~nposes 011 Qwest the duty to submit reports to state commlsslons ar~d 

r'ilnig%c-tftivp I c ~ u l  exch;lngc carriers (CLECs) concerning Qwest's wholesale,? performance during 

pzaqr:  r-i?crnth.i. ?'i~c montIily repuning requirements ase set forth in 5 13 of the QPAP. Section 15 of 

14%: f:$k3r%t?irr'rz\.irAcs for integrated joint audits and investigations by participating state comm~ssions. 

t'war:lt p;tiing ri~inmlssinn!r would choose an independent auditor and approve the auditJinvestigation 

ii1di.z. !f?ijtl':lbttt ft5r S L ~ C ~  aud l t~  ;ind inve~tjgations would be paid for out of a combination of Tier 1 

Nt.incrii 16 of the QPAP provides for a six-month rcview to de tc~n~ine  whether anv 

~ C X $ ~ B F O T E ~ D < : ~  mcasurel~ients should be added, deleted or modified, whether the parity or benchmark 

:f:tv:~+t;icn1rilfs sE1~~iid be rnoctified, and whether the payment structure should be modifled. Finally, 



f'-jl-h,xk~ ~ " E ~ ~ V ~ . E X Y ~ I P ~ ~ L : I ~ L C I I ~ S  Cansprrny (Covad), and the Commission's Utility Division Staff ("Staff"), 

WccJ n?ffi :br; f'arnr~tissinn '"10-day" comments os exceptions in  response to the QPAP Repnr:. 

$-S:BI#~~::. ~ ~ w % u , ! T s ~  tr t  xhi: C~rnnltssj~n's A ~ ~ ~ e n d e r i  Third Prucedurcil Older in Utility Case No. 3269, 

; it c%?: 41 F nrrr,l Stttff st~bnequcx~tly filcd Commission-specific bnefs. The Com~nission 

~n$ez$airgt:J o ~ ~ t l  trfigrrrwnlu ounccrning the QPrlP Re110rt on January 8, 7,002. 

% haf% uaf: re~ie-~vcd the QPAF Report, the parties' comments, briefs and arguments regarding 

t"ke cf%l;'fT'" Kqtr,ttTbx ~*eeammcndl~tions, thc record concerni~lg thjs matter generally and being 

t?$hr:sfpir4,e. ijit.fy ~ftfv~sed,  the Co~nrnission FINDS AND CONCLUDES: 

1 a'frfrfc>r~n:~nc~ nwrancc plans have become the vehicle by which BOCs such as Qwest 

;li,tnrsrOF.tr. lf iff ' if i tRc scclisn 271 rt3quirement that an application to provide in-region interLATA 

aYs.x [PF tw I,li;uJ "'ecrnsistont with the public interest, convenience and necessity" pursuant to section 

r*,' itdri:;?ri','j." "Tl~c prtbfic intcrcst irlqtliry co~~siders both whether a BOC has opened its local marker 

tr I "u%4%:;tt'tt~~)f! t31 c w ~ ~ p ~ f , i f  inn F)z^~c~I '  to gorner-ing section 27 1 approval and that it provide assurances the 

fig+at ;r3tt:!krr w i j  I t'calai n upon after receiving section 27 1 approval .7 In fulfilling the requirements of 

rbc ldtsil. phis2 41s lllc p~~bl jc  intorest test, every BOC obtaining section 271 authority to date has 

tiseir:orr~itii%~~:tl J~IPI-flacksJiding rncususes are in place to assure future colnpliance by implementing a 

izrr P ir +~lppjjc~iltin~~ ~ l f  t;i-rt:/~)l NCIS L/zgl~ittd, I I ~ c . ,  Bell A t l ~ / ~ t i c  Ct?rrt~tlii~licntiotts, l / lcS.  (tf/h/a Verizott 1at1~ 
: E$$".7Tfr_p& i4* <XJ:,X" LOTIJ; Utxf(j~ti-r? C'OI~IPCJ~ZY (c@b/f! Verizofl Birerprisr So/rrtiotl.s)A~lr/ Veitoti Global Net,vorks liic., For 
$,&iy+r$;,!?$<rJi ;cr &<cvj i#~l  I r : - K c q ~ ~ / t ,  Itlf~rlA7il S ~ ~ J I C C S  i17 h4a.~.s~ch1~~erts, FCC 01-130, 16 FCC Rcd 8988, ar 'j[ 233 

= ; a - e ;  5 % + - s t . J L ~ i ~  , % ? t ~ \ ~ t ~ t : f f t ~ c c f f ~  Order-?. 



=I Phc Qf?~tl"~rlymr.t is organlzcd, for the most part, around the five "impor-tant 

z h+iri~i[i;~ts$rr'*+" f ~ ~ t .  C ~ C ~ L ' I X I I I I I S ~ ~  whether a pcrformnnce assurance plan 1s within the "zone of 

. & 

rc;~>crj~a~ti.~fenfs?;; his Onle,. generally follows thc same organizatlonnl format as the QPAr'Re/~ofl. 

5 ttx tf~c Q13ilP' Report. the Facilitator made numerous recommendations that were 

"i~t,.r,bildc~tt:r;t; luy t 1 ~  pitrticipants In these proceedings. Unless otherwise addressed in this Order, the 

K L n i t r 1 1 ~ 5  .tc,:cpts and :rdrrpks all such recommendations. 

i 3  Tfpn Can~rnission restates and incorporates the background findings and conclusions 

rtni&? b> rf.16: C'ara-tnlissian in previous interim orders in this case in lieu of repeating those 

izaei:&gri.rrif.?Q ffrrcirngi; mnd C ( ~ ~ C ~ U S ~ O F I S  here. 

9 A s  wlrh ~~revious interim orders in tl-iis case, this interim order addresses only some of 

?k: iXt"f{UtI~:;rrc4atS of % C C ~ I O I I  371 ofthe Act. The Commission anticipates that a series of inte1-ij-n 

.r.ir@ers rircludtrtg rhts tcrje will form the basis for a single final order, incorporating previous interim 

S: , "Fhr 2:acilil.alnr laid out his standard of review on pp. 4-6 of the QPAP Repon. The 

5 xrlif23r:rr i ~ i~ l ; ucXv~ I  not only the f'ivc characteristics of the FCC's zone of reasonableness test, but 

:jr t i  frilrriiwr (rf :t~ltiit~nnal "cnnsiderations," such as whether the incentives of the plan impose an 

::?.?~jnii.ii pice" on $11-rcglon. 1nterLATA entry." Several of the parties. including AT&T and Staff. 

~+yp,: z ~ l  i h ~ d  t i t t ~ ~ l ~ ~ ; t ? O ~ ' t ;  of the additional criteria delineaied in [he QPAP Repoyt. 



ir*i'tWEs r?i 1hi: QPAP In an incumbe~it-biased d~rection even more than that proffered by Qwest in 

;~rlx:rrb:"c 44' thr: It.luItt-Sti~tc QPAP ilearings. 18 

t 3 t n f " f ' s  viclvs allcrut the Facilitator's standard of review generally are congruenr with 

~ h p - 1 ~  $:~prfiset! by ATaT. Staff thercforc iirgcs the Comm~ssion to abide by the standard of review 

41% i;t~ filr.t'rr rrt the FCC's section 271 orders." 

13, I;or it,q p;irl, Qwest apparently would have the Commission adopt the Facilltator's 

5s~andirr$ nt'rcviciv. Althoush rt did not address the issue directly in the comments submitted to this 

f''i'~:1gi%rh3i~.)~1, I:$tr,~rfi states tlint we should find "that the QPAP, as rnodified by Qwest as the result of 

211@ L"~cllrl:11~1~'~ RcPoT*~, provides adequate assurance that Qwesl: will not backslide and that its 

%t%iithn 27 1 appltcal~on i s  in the put)lic interest."'" 

14, As l l~c Carnrnission has done throughout these proceedings, we will assess the QPAP 

N~piir*? :a% wt* h a w  oll of the Facilitator" other reports, namely as a recommended decision akin to 

It ir i~r.  i~trtlrd 1 % ~  Commiss~on's hearing examiners. That being the case, we are not constrained to 

x;ii&rBjit 111~: i ~ n ~ l l y ~ l h  os rccom~ncnct~tion made by the Facilitator on every issue, let alone any sinzle 

t~'r:i~z~~irzc~li"ri~rt\n. Consequent1 y, as has been the Commission's consistent practice in these 

t~r~~i:cx;c\~nrgs, v;e will reviaw the evidence of record and the arguments of the pasties in examining the 

Ffi.iir:~hka~trarr*:; QPAP ritccnnmttndutians in the same manner that we review the recommended decisions 

uf flte hc:ti-tng cxiiminers in  cvery other proceedmg before the Commission. 

%':I~; I *, L xs.cptt~ln\ In tbz L~herLy Consulting Group's Q P b P  Report fAT6lrT's Except~nns). at 2 .  
1 ' -  

$ri,rl:". ksfictd:d I)rr~pr)~cd 1;tndrngs And Conciusrons And Interim Order On Rcport On Qwest's Performance 
;i*L>i:21 JIG:C f';.:~: i5liifT'r Proposed F l ~ ~ d ~ n p s ) ,  at 6 .  

p $2j*.*-.t.'i f;faf;iii:-rf Proposed I iecon~~nendat~on Rcgard~ng Qwest's Performance Assurance Plan (Qwest's Proposed 
~ ' i ~ ~ ~ $ ~ l ~ ~ ~ : ~  +- $41 -1 



4- 

E355 % i s r ~ r ' ? t ~ ,  %=& hiell cc)111~1ntll-d ~ignific311t dlffercnces from both the New York and Texas plans, the 

In prior section 271 orders, the Commissio~~ has reviewed 
p ~ f c ~ r n ~ a n c e  assurance plans modeled after either the New York 
Plm or the Texas Plan. Although similar in some respects, the 
~ i3172? I l t  PCIITIS~~ vmj a plan, however, d(['rs si,~?z@cc17zt/y.frn111 e d ~  
of dlt:so nvo plcins. As stated above, we do not require any 
~~~imitor ing and enforce men^ plan and therefore. we do not impose 
n-.-;clt~i~'clmei~ts for its structure if the state has cl~osen to adopt such a 
pkm, We rcco~iizc that states may create plirns that ultimately 
vary in rheir st~xngths and weaknesses as tools for post-271 
authority rnalitoring and enforcement." 

Lid "The IfC:C rciternted this position 11-1 the Verizon Corz~zecticirf Order where i t  stated: 

As the Csnrmissior~ has recognized, i~zdivitlrrcrl state PRPs nmq 
IYI)?, a1v.l our task is to detemine whetl~er the PAP at hand falls 
withir? a zone of reasonableness and is "lilcely LO pr-ovide incentives 

> 1 
(hat ;u'e suRicient to foster post-entry checklist compliance,-" 

We :~ddscss the matter of our jurisdiction to lnodify the QPAP and oversee its 

.iwt~t8xlafi3ccr;,r\rr1ti a l ~ t  op1;3tq3ti~n in 1~10rf: detail below in our treatment of the QPAP's six-month review 

f*% L%:C3\!, 

Xff-  Qi{l%S%P)EKi\'l'l(lN OF' QTFIIER STATE AND/OR WOC PLANS 

:3 f i .  Tl~crt. was cansic1e1-able disc~ission in the briefs as well as at the oral argument before 

r t r  f+fit,i:cft.~~g I ~ I C  propriety arid advisability of considering other state plans as well as BOC plans 

'* h r : ; ~ : z t  i * r 7 ? ~ l f l \ T . i s ( r i ~ ~ ~ i  Ortier, 17 FC'C Red 17419, at l[ 128 (emphasts added; internal citations omitted). 
i 

jri ricr ti,~;'xir df ; ' tpp / l (wr r~~t  nj' V~ri:nt~ New Ynrk Iric., Vcrlzo!~ L U I I ~  Distn~lcc~, Vcrizo~r Etttelprisc. S o l ~ t r t ~ ? . ~ .  

I I +-:A,*? f;$ffiflui A + l f i $ o ~ i . c  Irre,, crntl \2rprizo~~ Sclect Scn4ce.s IIIC., ,fur Al~t/ l~rl i~lf l~>t~ 10 Proviclc ht-Regiorl. IrlrerL,1Tt\ 
>;> *';I, szc .V 6 :tr:na'ilf<i(l, ,tle~nlli:;utcIum 0plr.rion and Order, FCC 01-3-08, 1G FCC Rcd 14147 (2001). at 77 (Vcl-i:r)ll 
g*=jt~: t '~"l  ;';d idj.i~*(-~ (cn)pha$~~ addzcl: internal citations omitted). 



I ;xi cxriiutlanrny pmccss that reqoircs changes to both measures and remedies over timc."'" 

f 1 1 ; 5 ~ ~ ~ i ~ ~ ~ i \ f  \VILII  its earlier conclusions in this regard, the FCC recently recogn~zed 

that the development of performance measures and 
appropriate rcmcdies 1s an evolutionary process that requlres 
changes to both measures and remedies over t~me.  IVc note 
that both the Georgia and Louisiana Commissions anticipate 
modifications to BellSouth's SQM [Service Quality 
Measurement Plan] from their respective p~:nding six-month 
reviews. We anticipate that these state Commissions will 
continue to build on their own work and the work of other 
states in order for such measures and remedies to most 
accurately reflect actual commercial performance in the local 
mnl-ketplacc.i" 

tdil>nllp6 rwr rcvlcw of the QPAPs developed by other states lo date is consistent with what v i~ tua l l y  

svtra'y rrtlrrr stake co~nmission has done in relation to the key components of Qwest's proposed pi i~n.  

?a, For these reasons, and given the Commission's statutory obligation to safeguard and 

~ T W I S J ~ ~  thc puhltc interest, wc find i t  is entirely apposite and, in point of fact, necessary for the 

f,:iilm~~lstt~un t o  review other state and BOC performance assurance plans and to ;idopt from then1 

tlar~xc clr:rncxnts and/or concepts we deem most appropriate for ensuring that the local marketplncr for 

i~~jczt>rnrn~~v~~cations services remains open to competition in New Mexico. Indeed. given thc 

r.gl.crtlvcly rlascclik natiare of local competition in New Mexico, it is particularly incu~nbcnt on  the 

f."isrsiinir;rsir.>ri to ensurc that the playing field remain as level as feasible in order ro dovelop morc 

trrkjust r t i~ r i  tneuningful competition in the local marketplace for telccornrn~~nic;it~ons scr.v~ces In t11r:i 

SLL~C. 

-' fr i  tilt. Jfuy~et o/ Jarrlt Applrci7rrr~ri b y  BellSo~rtl~ Corporotiorl. BcliSorrtll T ' c l e c a t ? ~ ~ t ~ r i r t i r r ~ t ~ ~ ~ ~ . ~ ~  11lc.. rrtlll NcfiSc?~trlr 
I;!/:$ f i ' t , l r~ttc r ,  ) :~c . far  Pro\u.srot~ r?f 111-Region, Ir~rerlt\TA Serr-ices 111 Gecjr,prcr nrld k~rtisrar~c~, h?Iernoriinctum Qrrtnlon 
i u f i j  Ckb[a, f'C' Ut~cket No. 02-35, I'CC 0'2-147 (rel. May 15, 2002) (Be/lSnrtrh G c n r , q ~ ~ ~ / t C ~ ~ r i . i i i r ~  Ordt.rl, at 29.1 



t:&lnslstcn! rv~[h the publ~c intcrcsi.. Accordingly, the Commission accepts and adopts the In,crlifatc?r.i; 

i.cei-4ut1otrx of the  total paymcnt linbil~ty issues addressed in this paragraph. 

30. Mre now turn our attention to the three total payment Ilab~lity Issues about ~ v h i o h  thy 

p;ozlcs I-wed polnts of oon~ention in the~r  post-QPAP Report cominents and bnefs. 

I. The 34% of wet revenues standard 

SX. The 36% of net revenues standard calls into question whether the anlaunr Qwcst 

iziaccs at risk through its QPAP every year should be capped at 36%~ of Qwest's 19S)'J ARkLtS rlct 

inecrstutc rcticnucs. This issue is conceptuaIIy related to the question of wt~eeher the Cjomnlissiun 

$i)n~utrf isdapt a procedural cap. The procedural cap issue essentially involves whether c.rr'nol a txrgg~r 

sS1ou1t.l k established, basccl on the level of fines accrued by Qwest, which would caLisc the 

tL'ill't'\rn~t;~~r~n to initiate an inquii-y into Qwest's pc~-fsnnancc under the PAP, 

32. The debate over the parameters of the cap essentially hoiIs clown to i~cidr=csstng the 

firlitswing issues Chat we do not perceive as being mutually errclusi ve: (i) shoulci there be an ahsc;lutc 

ot- "Ytnnrd" cap, whrch may not be raised no milttcr how bad Qwesl's pcrformarrcc mrq btz: it' sn. at 

ur"isi percentage of net revenues should the cap be set such that an actccluaae incentive to avrjrrf; 

ktackslrriing is created; or (ii) should the cap he a procedural or "soft" cap, which ciin bc cxcc;cclcd r f  

Qwi:sn'~; ~'erf<~mance under the plan is sufficiently poor that thc procedural cap i s  reached; if  SO, ;if 

wh3t jlcrcentagr: of net revenues should the cap be set. 



tinder rhc cap through reasonable and prudent efforts. ATIT thrrefore enutinna ihnr tinder tkr  

scenzno recornmendecl by the Facilitator, the Commission s:ould be prevcatcd from nrisinr !hcc;zp. 

rkehng :o uke corrective action or other measures, or even lni~nching an invesrrgiktton ititrr i h r  

irip was reached before Qwest's performance became so bad that i t  cricccdzrl tflc cap fur rsvtrraly-tt~trr 

~nalnths in a row." ,AT&T also objects to the Facilitator's cap rcdtlctian rnttci~ittlrsr-tl, ;~~ssei'%tcsg @re 

FCC has never allowed aplan to dip below a 36% cap andcentending, tt~cr"c:ii")~e% that ptlhlhc ~ttl::ferit 

i h  principles combined with the lack of precedent make the Facilit;imr7s puslion oi~renahlc. 

37. AT&T therefore urges the Commission to rcject the Faciliinfor's ;icljrristitaE.rftl cap tlnit 

wbblish ,instead a procedural cap in the range of20 ta 40 percent. Xr&T hmhcr"~~~:c~rrtar~r~sfl. tttlt! 

ehc- Carnrnission direct Qwest to adopt QPAP language stating ~ihlit once this c;tp ts re:~titrcd% 

the Commission shall have the authorit!: to aptr t~ 
proceeding to dctc~mine the reason the cap w:s met. I f  thc 
Commission determines that the meeting of tilo cl~p \%as 
performance related it shall lift the cap for that 
calendar year. Tfthe Commission deternines the mcctcng 
of the cap was not performance related, i t  s l~nll  keep rhc 
cap in place for that calendar ye~~r."'9 

38, Covad likewise requests that we reject n "I~i~rd" cap, suggestins I I I S L C ~ ~ L ~  lilxat tw ,~iic~pt 

a procedural cap set at 44%. Covad notes this is the cap cunently set irr the Vclrxntr pIim hy the ,Zrcvrt; 

Vork cornmjssian, which raised the cap after having faund the initiirt 36% cop nnsut'fictcnt truprtrvlilc: 

an adequate BOC incentive to meet the requisite performance ~t:tndards.~" 

,. 
A f  KI"s IJpdated Proposed Order Re: QPAP (A'I'6i'r's P r t ~ p ~ s t d  FincJingsl, {It 5, 

l'f. a1 5. 

Id.at7. 
''' Coyad Communrcation Company's Comments on the Report on ~ \ v t s t ' i  Perfzrrmaacc ic$<tiranct: I"%n i(.rb-.ibJ'\ 

f:omrncnu), at 1 I .  



42. MJe find both the 25% procedural cap and the 44% annual eap pmvide ndcqtt;ctc 

inrcnt~vcs against backsliding and fa!] sqoarely wlihin ihe zone ol'reilsonabiencss: this is p;micubri? 

tnir in iigh_hl of the peiformance assurance plans approved by the FCC in  thc YIcrilSiiuri: 

Cirsc~r~iuilniii,siuno Order just two weeks ago.'" 

43. The hybrid approach with respect to capping nl:t revenues at r~sk ue arc herch: 

adnp~ing svl!l enable the Commission to intervene in a proactive manner if the 2-7'2 cap is rrrrci~t.iS in 

iat~1er tcct delemine the reason or reasons the cap was net .  If the cap is met as the result r ~ ?  

pcrfrsnnance-related problems, the Commission will have the atriiity m take corrective ;tctti-rn it7 art 

expdi  tiaus manner. Moreover, this approach should avoid, air at least i s  ~ntendcef ti? avn~d.  t hc 

pmhlern of 11on-payment to CLECs occumng where there is solety a hard cap (silct~ ;is 136(;: t 1 t ~ 4 4 ~ - i  ) 

in place and that cap is reached. Furthermore. this apprcralch is entirety ccxis~r~ent \;r;rh ~ h c  

Commissjon's autl~ority and, indeed, duty to ir~tercede at any tirne tve may C~CCITI r~t:ct'ss:tr? :trttS 

appropriate to administer and modify the Q P A P . ~  At the same time, eh~~I .4~2~ annual cap : i t f r , i t l %  

Qwesr a degree of certainty as ro the maximum mount  of net revcnues thrtt will tzc pltlccd ;it nxk. :rt 

any given year. 

4 In SUIII, we consider our resolution with respect to capping payment i i ; t t . t ~ l ~ r ?  t r l  ak 

fair and balanced approach that provides adequate incentives aspinst backsiidirig, t:tRts t l l to  .I,, k ~ t t i ~ ~  

the Commission's authority as well as our duty to promote the public interest. :tdJreisc\ C'I,X t 

conccrns aver a hard cap being exceeded by a BOC that has decidcd it is marc cft'tcirnt tc:, p;~x I ~ I J ~ I  

'' Sct~ Rr?llSo,~lh Georg~a/Lc,uiuntln Order. FCC 02-1-17, :11? 796 (tthcrein KC' endurscd both thc Cirzix p , r  ! i i ' f i  ~ ; c  
, Performance Measurements and enforce men^ Mechanisms (SEEM) plun. which placcs ol rish4.I'; t~t'f+eltSnt~ttl'i .\rlit:i,ii i 
I net revenues in Georgla, and the Lauislnna SEEM plan, which fentr:res n ?Or? pr~cedur~il  c:)p) 
i 4 4  Src 117fr-a our discuss~nn c)f the six-month review process. 21 16 1 - 184. 

I 



3. Th.is calculation k g ~ n s  in the first nlonth that p;lyn?cnE m 
expected to exceed the annual cap nr~d conttntlcs in cnch ntclnih of 
that year. Qwest wilI recover any debired runnunrs by ~ d t ~ c t n g  
payments due froni any CLEC for that rnrlnth nr~d any succecd~ng 
months as necessary.'" 

47. Qwest does not oppose Tier 1 equal~zation. In ft-icr. Qwcst has incurporatcci tirc 

Facilitator's language into the QPAP at Jj 12.3, but with some changes it views neccssuy tcl i:iarr& 

r!lc operation of the complex equalization process. Because QIPAP monthly payments rnay F'rti! 

below or exceed the monthly cap, accounts must be balanced c~sing year-to-date payrncnrs ;ind ib 

cumulative monthly cap. Qwest believes its modiftcntiorls of the Frtci!rtatnr's ruuamrncrrdcd 

language accomplish this purpose.J7 

48. Staff indicates that Tier 1 equalization is fair only to thc extcnt it creates a prck-~~r~ ft*r 

CLECs to "share the pain" of not receiving full QPAP paymenns they wntlld r~rher\r.t~c ix:~\t+ IPCCII 

enxitred lo r.eccive.'"taff maintains that. in any event, the re1111ova1 irf tllc ?f~'.; f~ard c ~ * p  i i i r i i l t j  

,.at 
obvlarc the need for equalization or "apportionment of pre-cap QPAP psynzcnrs 3111r)P$;: Cl,& '). 

49, AT&T did not address the equalization principle in its Few Mexrce,-sjrcuifj;. I~rtt.fh, 

Elowever, it is on record at least in Montana as stating that "if a proeedurat c:~l~ is rnstitiitrrf, the ~F~~:CI; 

t'rsr equalization principles wanes and when the Commission car~cfucts an it~ws~igtrtitrli ;ifte"r t';itkrst 

reaches tlae cap, payment equalization can be deterrnir~ed then, if any is npprOpnure.'"(' 

16 QPAP Repon, at  19-20. 

'? Qwcst's Comments. 31 3-4. 

'"taff s Proposed Findings, at 10 

" 111 Tltc Mctrter Of T/lc ir~vesri~~aric~rl lrrta QI~'(T,VI Corporntio?i'.r Crtrtlpitrnrriz tt"rd1 Srijuhtr ,'7i t I i  7i:4 
~tritlcomnrrcnrcat~orrs Act Of 1996, Public Servlce Cnmm~ssivn of  the Srate of Fitirntaxltr. tl.t:lrt! t . S : ~ ~ q t c r t )  13+.okq; h,: 
D7W0.5.70, Ftnal Report on Qwest's Performance Assurance Pian and Respnscs to C:r~mmeitrr Ktcctvecl I%I f'rf?;fi~1;.1"~ 

l i r p l ~  (Apr. 19. 7,007,) (Mo~ttnnn Order). a1 14. 



1999 data to capture post Qwest-LJ S WEST merger efficiencies and economies. Coilad conciudci 

that the source data must be reviewed regularly to ensure Qwesr's total exposure ''refl.talrs% 

54. Various other CLECs criticized the freezing of the cap at 36% percent ctf !QY-> net 

revenues. siiggesting that if Qwest's net revenues increase in the future, the c:ip will reprcserli less 

than 36% of Qwest's net revenues for any year in which revenues are greater t h m  thosc rilponcd ftlr 

55. The Facilitator considered the implicit premise behind tflc CI,ECs' posirion - that net 

intrasrare operating revenue will continue to increase despite growth in cornpcrrtton for l i s ~ t t l  

exchange business - to be speculative at best. For this reason, among nthers, the kicitit:itar t'ourrd 

there was no reason to conclude that the ongoing use of 1999 net ii~tmst;ire revenues was nivrc 1iEttliy 

to increase or decrease Qwest's net financial exposure and, consequenrly, he dcclirrclt to rccc~;t~mcr~ti 

revisiting the base year for calculation of the cap.5J 

56. Qwest supports the Facilitator's recommendation on this i s ~ u e ~ ' ~  

57. Neither staff nor AT&T ccmmented on this purticiilnr isst~e.. 

58. The Commission finds merit in staving at this tirtrc with thc ccrtntnts of I ~ P  f ( m S  

ARMIS values. Consequently, we accept and adopt rhe Facilitator's recontmcndt~rictri tr:slwcttng t i l t ~  

issue. 

$ 0  - Qrsttst's Proposed Findings, at 6. 



stzndard by ~ c v e s t . ~ ~  The Facilitator reasoned that the proL3abil:ty of Qwcsi fatitng a pr.i-t?m~:inic 

s r i~dard  may not occur independently of other performance measures due tct the ctffec! 0: a i 'on~oxc~~ 

uiirlerlyir~g factor, ~ h u s  greatly ~ncreasinp the chances of simultaneous fa~lure." Thc C~ommiss%cm 

ac;kl;lawIedges the potentiaf slgnrficance of AT&T's probabiltiy analysis and, therefore, KC :ire 

inclined to be less dismissive of AT&?"-s calculat~ons than the Facilitator \vats. 

63. In any event, whatever relative merits or demeriis may inhcrc in iYF&"f'ri ~ f ~ ? t ~ t i i t ~ : ~ t  

mailysis. this much is abundantly clear: the probability, of <!west failing pcrformnrtcz rrw;rs\r:rrs 

wh~etli~r such failures are triggered by a common event or o truiy independent vuriabtc urfl 1w 

demonstrated on a real-time basis once the performance data is repaned to the Corrrm~sston up:m tikc 

QPAP Taking effect. We believe we will be able to assess thr*ouph the pcrfarmnnce reptinrtsg at14 

six-month review processes whether or not it specific metrsurc shorrid he rnndtfrccf ttr p:r>nxertrh 

ad+jjustcd sa that the performance measure in question provides Qtvest. a sufhufcnt tnccr~t i t r  trr 

provide proper wholesale service to CLECs. 

47. glomge~msation for CLEC Damages 

65, The following issues were raised regarding the sufficiency rrf the Qf":IT)"s pretpo~tii 

compensation for CLEC damages: 

1) Relevance of compensation as a QP.41.P goid; 

2) Evidence of harm to CLECs; 

3) Preclusion of other CLEC remedies; 

4) Indemnity for CLEC payments under state sen'icc qtiality 
standards; 

5) Offset provision ($ 13.7): 

37 See St;lft's Proposed Findings, at 17-18. 
st- QPAP Rcpnn, at 25-26. 

QR&P W e r  
tfaity C i e  Nos. 3269 8; 3537 



~:uuscs of ::ctlon founded on theones of iiability arising from the same, or analogous. non-c~ntt~rrnrzkg: 

~~crfrnr~nancc. Qwest stated that the elect~on of remcdies provlslons In ~ t s  proposed plan arc I.rasei1 

rho SHU Texas. Oklahoma and Kansas p l a n s . " " ~ ~ ~  $ 13,6. in ,is onglnal fortn. provrJi'J . i k  

To elect the PAP, CLEC must adopt the PAP in its entirety. in its 

interconnection agreement with Qwest in lieu of other alternative 
standards or relief. In noevent is CLEC entitled to remediesunder 
both the PAP and under rules, orders. or ether contracts. including 
interconnection agreements, arising from the same or analogous 
w holesale performance. Wnere alternative remedies for Qw est 's 
wholesale performance are available urider rules, orders. or other 
contracts, including intel-connection agreements, CLEC wilt be 
limited to either the PAP remedies or the ~mnedies availabIe under 
rules, orders, or other contracts and CLECI's choice of rtsrnedics 
shall be specified in its in~erconnection a-geement 

69. 'The Facilitator found that this sectjon, when read in conjur~ctlon t11tt1 8 I:?"T, cuufrlt 

rial I)u interpreted consistently. The Facilleator consequent1 y rccom~nended revisions to rhc t icctrcm 

tll' sc:rncdies provision designed to make clear that CLECs that elect the QPAP su~render othcs 

i'arttritctual remedies, hut retain noncontractual remedies that woi~ld be subicct to :ill o fk t '~  fijr ttny 

diirnuper ihat represent compensatory recovery." Therefore. the Facilitator rccommendcd that C)\iezr 

strike a11 of the quoted portlons of 9 13.6, following the phrase -'in ~ t s  Interconnection agreement 

~$.ilth C)wcstk' and replace i t  with a s~mple provision requiring a CLEC to elect either: [a )  the 

r r m ~ x r t '  %, ncs .. otherwise available at law, or (b) those available under the QPAP and other remcdie:: :;IS 

lirnilrd by the QPAP." 



&xQxtecl p~rlmrts IO 60 In its revis~on of the Facri~tator's revision presented In Qwest's November 9. 

2tWS 1 ctznmsnts .""I 

73. Staff concludes by urging the Commission to require Qwes~  to stnke i ts proposed 

~ImTyz~g iangtinp for QPAP § 13.6 and to revise i t  in conformity with the Facilitator's 

recfinrmrnderj 

XJ, ATtBT asserts that Qwest's proposed language for 3 13.6 differs from the FCC's 

qcncnaf rnandate, which docs not require a performance assurance plan to be the sole remedy, as well 

rm silk Tesas plart, which Qwest purportedly modeled its own plan after. According to ATBrl'. under- 

CJY+~CS~'S ~~ 'upnsed  ianguage, there can be no liquidated damages under interconnection agreements 

bcsausc: s i  CLEC would have to pick the QPAP as its exclusive; remedy. Furthemlare, Qwest would 

hs: :atfr>%ved Ir) urlilaterall y limit remedies associated with antitrust and other legal actions pursuant ti] 

7-a s. RT&T goes on to point out that under proposed QPAP languase for 8 13.6. contr;iv 

to FCC precedent, CLECs would not have the right to sue for contractual remedies. includ~ n~ I t t r  

mcml;rircs not even measured by the QPAP. AT&T also maintains a CLEC ~rouldnot be zblc lcr ,!ti  

ia$cif'c~f ren.scclie;s found elsewhere in the SGAT. Additionally, AT&T avers that for non-contr,l, r~:.,!  

2.d:mrdles. C1,ECs woi~ld have the right to sue, but would not recover based on the proposed l;ln:~~.~sc 

1 ~ a  # i3,{3, Morcuver, according to AT&T, if a CLEC were able to obtain a judgment in a ct>urr (11 



f 'i~irz:nis.;rrm Otar the SGAT 1s not a rlormal b~lateral contract involving traditional liquidated damagc 

a~a!rirl-, :$% llte I*0h~;ldt7 cor~lm~ssinn's Ctlai~person, Raymoncl Gifford, aptly stated, 

11 18 tnkc that. 111 an olrlinary commercial conlrdct, parties would not 
Ittrve the abil~ty to supplement liquidated damages. The SGAT, 
thvrrgh. is not an ordinary commercial contract. Rather it is a 
regulatory hybnd of a contract and a tool for furthering public 
policy. This Commission has the authority lo ensure that Qwest's 
rnrixanncction agrccmcnt with CLECs promote con~peti tion and 
adhcrc to the Act. This Commission also has the authority to levy 
fincs o n  Qwest for providing poor retail and wholesale service. 
'l;lle.~;c, principles, conlbined with the b~oadconcem about post-27 1 
br~clisliding, justify the risk that occ~~sionall y Qwest may 
ctvc~wompcnsate the CLECs for their damages, while preserving 
the right of the CLECs to sue when they are under compensated. 
The risk to Qwcst is mitigated substantially by the probability that 
3 G O L I I ~  would not allow double recovery and would require m 
ofi'sct of my amount the CLEC ~cceived under the CPAP." 

8tf ,n/ic>reotlcr., Qivcst's concerns about overexposure could be alleviated if Qwcst n~erel y 

ztbii%rtqii the $;lnx la~~gtlagc f ~ u n d  in the Texas plan on which Qwest repeatedly emphasrzed ~t 

E 
8~;ttudel~~rf 14:; grtsy~ctsed plan. The Texas plan language, approved by the FCC, makes it ~nanifest that 

I '1,.E%ls in,rjutd rluf & ublc to receive duplicative damages for contractual claims hul could receive 

c! :~~~rrgt .% rt  t l~r*'?~ ~oulcl cstablisll damages under other theories of liability. 

8 1 .  Fur. these reasons, we direct Qwest to replace 3 13.6 of the QPAP isirth the following, 

tWt,usri?ii\ t~tlich itre derived dil-ectly from CPAP 16.3, 16.4 and 16.6 and which strike a morejust 

$jr~:l ~r :~ isn~tabi~  t ~ ; \ l i ~ n c ~  bctwccn limiting Qwcst's financial exposure and providing adcrjuate 

$fi8rrL"dt?k 11; ('t,fic~ far nc~,)ll-collf~rmlng performance: 

1,1.6 '11115 I7%P cant~uns a comprehensrve sct of performance submeasuses, statlstlcal 
rrtc~I~rldologlr:,<~ ;md payment mechiiriisms that are deslgned to function togethes. and only 

:d whole. 8 elect the must adopt the PAP in its entirety. 



3 .  'l'l~e F ~ c t f ~ t a t ~ r  recornmended that the Commission adopt Qwest's offset provis~on. 

1-koas%ef;, 35 rt*iicctr:tt above, the Fncilitator also rccomrnended that the language of 5 13.7 should be 

w~+geJ u? pro\ rdr that fa3 Qwcst is not entitled to reduce QPAP payments for damage awards for 

i # t + \ i ~ ~ : ~ d  tgliurp - {rclsof~s or property, even where those a,wards arise from the provision of 

-+ Ik;il;i$a!%a!c SCR~CL: to CLECs, U J I ~  that (h) CLECs retain the ability to recover damages awarded on 

r1r,~trci.rrsts;rs~1,1~1 thcorlcs, as di~ct~ssed above in connection with 9 13.6.~"11e Facilitator also 

h,r*?l~ftlasf;il tkdt SQ:lTf 5,8,1 should be changed in order to prevent an inappropriate limit from 

?@!!kg placed @n Q\\.c.;t3s liability for property damage and personal injury." 

$4. f25vent accepted the Facilitator's recommended changes to 5 13.7, and those changes 

233" frBectr:i$ ijt~ ftli~gtlagc quoted above. Moreover, our review of Qwest's most recent SG4T 

# f ~ g  ixfJtcdte8 t h a ~  QWest has added the language to $ 5.8.1 that the Facilitator re~ommended.~' 

WS He-qpunrli~~g to AT&T's arguments that, as discussed below, are sharply cril.ical of the 

F,r;a$rtatt-t~'s recammcndaoinn concerning the offset, Qwest contends AT&TYs concern that ,the offset 

pt L~v~~+H.~II .r~'ilf bc t~lt~iIrrtcrally applied hy Qwest is miplaced. In support of this position, Qwest draws 

JL-ra,r;cr~s~~i*tt  i;! tfre Pxf, thar the Facilitator recognized that 

It i s  ultimately not helpful here to cast the issue in terms of' 
ttllowing Q w e ~ t  a unilateral right to offset QPAP payments. If 
Qwest's language i s  adopted, nothing in ir gives Qwest the right to 
makc an unreviewablc decision about whether m offset is 
u2lowablc. . + ,Tile AT&T approach would have a judicid authority, 
which wc may presume Lo be much less familiar with the QPAP's 
conrext, purpose, and contents, decide how its intent can be 
implernerrled in the circumstances. Under the Qwest approach, a 
crsrnrnissim much ma~fruniliar with the goals andfeatuses of the 

, 8 ,  *,-..- -- =m,-,?h,- ,%----w~,".--  

@Et:%P Rrpti.rr, a; JS=3tr, 

i p k k 2  $%!~ic~,,n SC4,"?1'. 6" b k v  iszon f April 12, 7002 ). 
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%qi i:* 'Pq3f Isiglpb*arl*.i *h.r& &'I['&T.~' --- 

<A* i.6 .g+c,, , ,  -,..,.. a-argiiaJt~~<:cf tUlt rt+l;\lit'c rns~.tts of thc positrons presented, the Commlssio11 
i 

, ; . - wi~ihrch without sufficient legal or reasonable policy 

i - 
. - ;~s~b, .~;~ i r - j~  aahlib;: dj.fi:~ Q + % C P ~  tgt t~t.3tjaleraj)y ~CfSei darnages a court or other agency orders it to 

is; ."r4 ktqi.Sgi/\$ ;kt 18;s ~YY~CI I IS~CS~~ WG recognize that double recovery for the same 

,*~.r;.+#+ t r , ~ ~ p r t $ R g  $& &i~%if r-; !egal&ft' ham& Nlrwcver, the 0ffsei.rin.g of remedies is a judicial concept 

C, ur i-;ut6* +d2&9 ? i h ~  x*,% zii 13~fk:tr~Gn~ i11 i i ~ ~ ~ t ~ i n g  t h i ~ t  311 ;~ggr"ieved party does not receive a double 

*pa. ' i& a&.. <d.T aG-2 * % 

@-"r" 

--+ , I$  &t$ b5,~:tr* t~c?X!f~g tX1:11+ il11A~ugI1 Q W C S ~  repeatedly stated that its proposed plan is 

s*,r-cjq~$.,k 3i%6 :fw fi~qi;iq 1~i ; ix~ ii~~~ilr(i~vi:tl by ill<: PGC iir~d urged t l ~ c  Commission to not look to other 

;;iitg .:s @4':li " &,tj~t, .  Q;ttrl+<~: ~tlixf f t ~ f  ;t(;t~pL i t ~ c  'Texas plan's offset language, which provides, at 3 6.2, 

~B%cQF~*: s* 'f71;3~ $he ~t;$,ita4~1;" i?F ~]BIT$I;~~C$ S O L I ~ ~ ~  by CL.,E@ is S I I C ~  that an offset is appropriate v;;111 be 

,'%-A 8 L-j,'a ,a, 
- " 

.,r + s  t , ; - ~ $  +.,gki% n~it:b;xhz$ $jfmic"~rlillg," i r i~~ead of \hc BDC unilutsrally making the offset, a s  Qwest 

.r̂ ; : iC.!i8 a*:?, 1 $2; 

'c, -. %3"gt:~aft'~r, C%'~fIBf4ilCnb wit11 t h ~  71~x3s plan as well as the holdings of the Montana, 

"0:~;-:'.5-'~~3 2gtd %i+-4,%;iklr~gg!si~ ~o!?~ftltfisi~jl?~ (3n th is issue, the Commission finds that the appropriate 

3~-':, 4ri ffc:~;-ttw%: vF&c+*6kt%~ *%ti :t~lilf-d fa :! CX,EC shcl~ild be offsct i s  not Qwest, but is the s a m e  court 

3 bibd:. s k r t  :ii*;nr't.libri clarnnges t o  a CI,EG, Accordingly, the Commission direct:: 

5 2 3 .  . C  :ir e<u:fg k4$,FIb;4f' 3 i j.'!: tt> f$:i~f its fi.?lle)kti'i: 



96. Qwest has agreed to make all the recornrnendcd l:hangcs;,exr.zpt t ~ ~ k 3 w t  ftx~%%?t +;;*-'I:~ 

that is discussed below .x6 

7 .  No pany contested the Facilitator's rccomz:~cttditws.. rrigarrliny C\L$UY!;~W !i."?i!t 

payment liability. 

98. There having been no challenge to the Facititi/itor's xccrt%~aend:itr~w. 2 ~ 3  k t x 4 3 f 9  

found no matter of particular concern, the Commission kt@reb>? frnds and er?z~.:tirtfe5 rh--t r2~ 

'r* r, ,;rziz .'?)$Q?' Facilitator's re~ommendations art: appropriate, reasonable imd i~:ssfwed in 3 rn&nmr iBaLP - - 

with &e public interest, The Commission therefare :it.Ccp$ us$d si?ftpls tinr i'L.%cibl*ik3r'b 

rtjcammended resol~rtions of the issues pertaining to: exciusiaas f f ~ ~ t f  go!~~~ct"~lir lrakd~zy nfr4 i W m ; t r  

Qwest to modify QPAP 8 13.3 accordingly, Iri this regard, llnlr rEtnh: tv!i~lc 4 2 t ~ s t  h,t$ :~rawf:f?cd t e \  

QPAP to incorporate the Facilitator's recammendatians, i r  hai> not de$ctectccirsin t d n ~ " ~ l i ~ p  fe(k=t-art,: 

to panty measurements. We further note that canslstent tvtZB, ibr XVk$sb~$?gfn~~ G X ~ ~ X ~ R P . S ~ : , Y Y ~ ~  r x - ~ ~ : \ f  

findings on this issue," Qwest does not oppose ihc 12&ciacilltiltot's rfrtrfntrte:::nii&tre~t~ illiit r*ipi!\ 

measures not be subject to force majeure exefusicsrrsr ratt~ilr i t  I.: %he fitc', !'ni-h.kf Bhc Eufsir $*:E11,&i~;< 

3 13,3 includes "or other excusing event" iimn~edisrcf?; after ""a Fitwe &%aipskr'c Q % C E + ~ '  e:iqL4e ~r:,l"w++ 

Qwest to retain the subsequent reference to parity rt4casttr'c"t ,-t~d*t~~kktait$y. rzr $Sac rra*,'bi+,.Fx i t t  

efficiently resolving lingering issues and in order tct avtrtd ;I f;tte:%t ;~ t r&q~~t ; l t j  td::crr,%ep , ~ r  

" Qwest's Cornrnents, at 7-8. 
" 711 the .n/tnner oftlit. I I ~ L J E , F I I ~ U ~ ~ O I I  l l l tv  GI s \{:EST C ~ t l ~ l l ) l ( d t t ~ l l l f ( ~ ) n i  ~ r ; ~  I; 6 >~5*~$zrk ' l~ " *-!.* L-. r e , I‘ 
Telccomntro~icati~~~.~ Act ~f 1V96 and 111 file n;lnltc~+ r$ iJ 5 EC'EIGT C F + Y I I ~ S ~ ~ ~ P I ~  r i t . ~ ? " ~  P / ~ t z ~ '  : i i , a ? , - t * l , ~ , s ~  u "  I , : 
Available Terrr~s Pltrs~r(rrrf m Secfion 2SZ(fi of the! T?Ii"s C??ttt~TQh$4~tiiIff!fI ,&,F t&;i' $%%&%, %y&-:Pzi*k? o:r 5 --,Li->( 1.- 

Transportation Commrssjon Docket Nos. UT-OOJ522 C!L LT-EXi3fM.lO. : $ ~ " s u P % E  5 @$t-r, :n>:(-~ i ~ - 1 7 1 ,  iY$ 4 - 4 %  i8  

and Granttng in Part Qwcst's Petition fur Kecnnsideratrc~n of rhtt 3@ S~ptzy?fcwx~t~i;f f &d~;,t ":dnxsikt - f i t  '. :TF \ " j  I r - ,  .:- 
Qwest's Performance Assurance Plan (May  20.1CK121 i~,?~' Sttpph:tmfi~~d iCr.~&r *, .$: i3-:$. y$ i: " 3 





1. Tier 2 payment use and special ftincf 

107. Tier 2 payments are payments made to tile smis o!'Sci% l i c ~ r g r x i % k i . i ,  4>z.:ii r.!ifZ : :;. 

meet certain performance standards. Certain pcrfonnancc m-s:t;urt:-- aii. elc@:.h.~ t i t  b ;rr -: j:.,its-c*-,. 

because the performance results are only ava~fable or1 a -regtr)tt,iE k~~i,s:.r>, m3-i d* <:&-bi 
4% :-* ' ~ - 

- ,. Consistent with our endorsement above of the F;IC~!F~~SL~?Z"'X fewdi~&mc;idilite rec.ck_ibis*r3 : r i  1%~: :-i:a;'L!'- 

issue under this heading, CLECs receive no paymc"l wwt~ea QLIFC~$, f;&s 8we:TQg ?I~e>c pcrf$:r1::- v*. . ; 
4% 6'" standards. Other performance measures that arc suk~je~t te ind~~idika8 2: K&C p t - / i r ~ : : ~ 8 ~ : :  -362 -?ii:>t 

subject to Tier 2 payments because of their impora:tnce le ~hcl VF &ICl" ;&tkif% %v L ' ? ' T ~ \ ~ & E  T?Aik* q-.: 

measures are referred to as Tier 2 rncasirfcs having Ticr ! cirtsn:rqlvkrt,4 

103. Section 7.5 of the QPAP cnriginallyi-re$trsrt.d +BT;II~ 'rl~;"rPg32y~!qf:?.; 1% f~nkrl~ti  r+ca- -.$ .r i"-:,~ 

purposes related to Qwesr's service terrirory, In tcu"f~taic~~% ~ - E Q  pYFC% f ' ~  t i . ~ p : : ~ ~ ~ t  4 1 1 ~ 4  ~ k r  .w I - *  

% .- territory requirement be eiirninatcd, ihc fiu-=ifre:i~r>s f~2t~at$ $$ t i+~  4 - 5 $ $ f a g k l ' ; f  I%* ~ C ~ ? P , C ~ : ~ L  ;'. I$? :  4:: 

following: 

Pqment of Ticr 3, Frrtlds: P~tjm:~,zaa t13 ;s +&+I~G fL&@%f +>r=;il 3%: tnissil 

for any pt lpse  &leminegkb- & I ~ ~ . i * ~ ~ f f i l r ~ $ i ~ $  k - .  t $ b ~ ~ ~ ~ r ~ t g c ~  rc' 

by state Iav.. If W Cc~rn~~~i&%kcg~ 2 %  rt@h j:ea~~i~itg~i b,, $:";~t; ga,~t+ :.# 

receive or adrniniser Xcr 2 ?>ig>%rrcikrs $47 gk .4t& .tf:.; p 3 ; b t ~ ~ t . z " ~ x  

shai1 be made 10 the sencryti fignl;r;i?t. gt"xt~~!i;fr ~jtFiir:t %IWX~* ,L: gyhtil. tv 
prorf~ded for under siatc lawv*' 

104. The FaciIitartrr aisa xecsmmcnd~d tBt32 4ii"iis f : ~ % ; ~ t ~ ~ l i $ ~ \ t % ~  b i ~ * r + i + ~ & ~ r ' % ; , ~ l &  ..:I~:. -r:r , :t;..;5+ 

certain QPAP payments should he paid tnau ir a[~i+*-~:t5 &iw-f% tht!  -;.~%.i:i+8 5*i?( ,;,,i:;i.~ tis :,+ i ,  : , 



~ s o h ' e d ,  That panicipatjon In m y  sustr collithmptkg ap$@&~k F% s:': dfh , s~ . .  5 ? 

voluntary and that. each palcipaii ng stdtc €?ommt ~ i ~ i  GI.+ 4.;xe rz-itk~-*::-t %:sh;": i .-- 
issues tvIlere it might differ from the rr.iultrstatr. ~ ~ u p & c r b t i : ~ x 5 f l ~ ~ k ~ & : i " ~ ? ~ ~ ~ ~ ' ~ ~ r " c : ~ ~  

The Commission takes this opportunity to rtsr(zr:i~c i?\jr strQ8-g ~pnt$~>r gmgni 4%; kt- IL71iC N rv;.--"i$r: :)-- ::?-a 

incorporates the intent and purpose of the Rrsultiri:~rr in dlis EJ;seb&r 

108. Regarding the disposition of Ti= 2 f-tinds, 35 h;gkg t ~ b t > ~ ~ ~ . ' - &  tw S B L F ~  :**;, ; s t .  -: ; 

New Mexico law requires that the Commission nhrai-n !czgiisi;!txbfe aurhonro ?r* J?~:F"A : f2 %$:-L JI-Q, 

- Lr$L-  .+ -%++ .*- activities such as QPAP oversight. The Ga~~rra~ssrnn irrtcrrrls to ; i i1ek.~3 t ! ~  :t.st.ic rtz T' , ,.z *., ,- 2 ~ ' ;  ;- 

session of New Mexico Legislature where ave plan ex1 pre3r~$grti7 pi't,%g~tw& i;~g-l--!~t~i:?t: 37 r: *-+ r 3 * . - ~ '  

create a Tier 2 Fund. 

" "  109. insofar as the Special Fur.rd pra-j.isian$ arc <qkgeric*:t%F, $ig F y > a 7 ; j ~ ~ ~ ~ t ~ + ~ ~  *Y*i:;: :::': ;L 

2 .  QPAP 5 1 1.3 needs to be revised ta refiect iftnl, tht:: str, . f t ' i t > ~ $ P t  g e , ' t ; ~ ~ h $ .  415 & q i t f s Q ~ c ~  fi,~;:'~i + *fi f: ; K 

conducted by the Commission and rltse 211 intkpcntfeat rhnrif3f(;lia~;t:$, tr&e$ori$i,i~~gf rr': s'$%?;ik&W:~;i~= -b:i- 1 

our findings below, the Commission instrttcts Qwcsr i . t ~  st,s$An. Q2Fh*%f& 4 E $ % b i  I;$ .::?i ct:i.iriz.r, 

1 10. The Commission also notes tite Qfz23iP t!*,it:f53l:jIjk ;~~r"h;i .  tjtc5, eim~;t:~~~:i~!kc~j 32'- 5 5 5 - ! 

11 3.1, 1 1.3.2 and 11 3.3 may run afoul of HC\V &%CX~CQ ?ri$%?r; k~d~-hk$*rg die f i -~~t~rq. ' t4h;~lr~erd~:^r%~i ~ ' r i - i ~  ,;- a h :  2 

J* time posses the requisite authority tto use "rhcsc f^tt~t&s, Ehrr tbtcll;: ~E~$&%~FT, ,  tht4'i h.$*ir@.k;:r~ a i + ~ V t  i.:‘: : $t  ,* h+,$ .- .' L1 

- 8 to revise all pertinent provrsions of 14 1 1.3 ru pr~vttf%; grtnat ah:: kh~\g~:~~, i :~ i : :g: .~~ 52 t e4,:+cl: L- PI,;. i- I-X? 3~ < 

Mexico Legislature create a special fund fix gcnct;titt ptitgw-;'~: u:t P V ' ~ , S $ ~ + I S ~ ~  2 f i i ? ,  ::, i :bl .- I :  : :) .:it- 

activities, and that notlling in the QPAP pse.s.cnt$ (he t*r~mr~\~i,;:rj~i k h ' i ~ i ~ ~  ~-:::~tt;t./.; : ,:!: I , ~ - ~ 4 ; i 2  ,? ;: , 

comnaissions to fund QPAP oversight acfivtftc"r t!iz:~ ai.~c C Y ? I ~ ~ C ~ L ~ ~ ~ ~ < . ~ ~ ~ ~ > \ ~ ~ ~ ~ , + .  5 ; ~  :.kAx:;j~*, qi +-!+ .,& -: 

to amend 5 11 3 . 1  and 6 I 1.3.2 to reflect !he f':t.r:t $hit! tBrc CGtsra>tni+;i7 2 ~ )  $tb:Y rr+- ,J;:~:: <:- - 7 :  il:: .' , ) 

QPhP oversight actlvltres unless iind untft i i  , tg~~t l . f  I t s  piik 6 4i~ili,+& r2jiiiS :ib;r:t:rj: d e : f * t  : r .  , - 

tern1 adrnlnistration and drsptirc r c s a i u t l ~ ~ ~  prct"-'e:;'- 



1 2 5 .  s~,af i -~ Amsrusn is [&en. '24s agree kvjth Sraffthat rhe Stale of New %lr :~ :~ fs   IS 

$%z:< ~ + ~ ~ ~ ; ~ ~ ~ ; ;  f : ~  kg2sv;.s~ - $,)wen ~.~~~~ adeyualeiy b-xause i t  is cansistcna witkl Ski:& peyiii'? ti:% 

escalarioin issue goes ro whether or RQLT flex s$e&i.& hr 

t,hc Facilitator concurred, that there should be a sjx-maza& $~~gi .g  ~$3  .:- q,iiiiiik,pg;::e3:; U d  .;;+;:b! j.g:li:.,.p. . ..,. .', *. 

subs~antiated and common belief that there are no malcrjal 3j.%hE.rc.n;i..s fe:cxi';n scrutgg ~~-~,,;.*i> :,:jt;i 

@PAP Ordcr -42- 
%J@ity cas? Nas  3x9 & 3537 



tk5onii u;lgers03;rsye @ycsl-~ nsscfllan, tssupp~fts;ti $]i. riz,e Faj:llrrs-t.tr, ~ : * . T ~ T ~ ~ T ~ P , Z ? , ~  :t7; .,'- -: 

,,g\ mitRjblr gs g&p~ to arc'umgarrccs beyond its c~ntm[. lct~\ad i ~ g i ~ t ~  31iti ; ~ E I X ~ E $  r-25 '":-%-'kt 

.tt?,ca&rls:3 $53 ~ 1 %  m ~ ~ t h ~  wctuid merely allow Qxiest to drscnm!nciie aagaz~siT CLECS 1% c%fe%tk:2 

- * 

f i : ~ ? q y & ~  :_tf 1 gn~c. Coi;ad c;tes rhe Colorado comrniss~on'c S;p~~l"ai ?+fastef"*5 $;;31121 Rep>;*;- :'l. wid f' 

$8 

~eq;r;~3rc5 ew&ILm~n heymd SIX months and recommends adoysnng sttch art approach 

! 21. Lrke AT&T and Covad. Staff disagrees with rhc Eacrirtatur. Staff frettct t-s iiz,;? r k : ~  

.t r s - n~or~ih cap an tscalatiar~ should be removed because continu1 ng esczila~r r?n 1s dc,"G25:*:3~ "II cicslfe 

the ncctssary ~ncs:nrive for Qwesr to do what it takes to fix recun-ing perfnm~ant~ proTtlefn5 S~,r:d 

pcwt"saut ~t.rat, as noted by the Facilitator elsewhere in the QPAP Rtapc.rrr. a fotunr h;:% !W:W 

cstatjlished fc~~.considering the need to add or revise perfonnatice nreasures shnultf t i  be :.detr:rn%tni-tf 

zlrot a poorly dcsigned performance measure is causing a p~ohilern."x' 

122. We decline to accept the Facilitator's recomme~dation for s six-month Itrtu&itflrpii ($8 

Tier I payment escalation. Instead, we find persuasive the reatinns idctltiftcct by A'T"klF, C*.f.~~;l&;~nij 

Staff for not limiting escalation: ( i )  to deter Qwest from providing poor ser.iiic*o f t r  C y ~ , ~ ~ f - " b l : i l i i ~  

extended periclds of time, and (ii) to help to ensure Qwest's ptlyrnertit for n~rrnl;tonlplr;ii~ti~c 1.: i i r + : + ~ ~ t  

ti1311 111~ a~noun~ Qwest is willing to absorb as a cost of doing bustness, 

123. Moreover, the Facilitator's suggestion that recur-ring pmblcnrs txxrgl~t tw 4rl1c r k +  :m4jcrc f j  

ricsigned performance measures is, at best, speculative. For- one thing, Qtve,*si itus krecn cft*r~piv 

involved in the process of developing the relevant pedormancc measkxrt:5 irnct ?tit: Rt'le' f>$"I<:..~t 

should be able to identify any pr-obierns with performance rncasurus, Fzurt~~r, trs flctlrrift:c! lrtlr 

"IJ Covad's Comments, at 13-16. 
'" Staffs Proposed Findings, at 27-29. 



missed conwcur1r.e month by an increment ot'$lHk 'i ,s p,?ytnclji 
~ ~ n t l l d  k calcufa~d hy subtracting sis from the f ~ t f r ~ ~ k i -  

I ~ R W C U ~ I X ~ E ~  msed months- mu1 tiplynp, the rcmiindcr by Sf tX1, 
x~r! &ding io &at mount ~naemenis of 5SM1 tirr rni"asui%?. 
ilauGcd ;is hi*. SfX@ for msurcs  d;~ssrfied a% rncrbrtnx, irtr3 - 
%TK) f i r  m w 3 r e s  ~1ss162d  ti^ 1 0 ~ -  fE,x~tmplt=: fn rnofirt~ 7 t 4 . 

ccw~vcu?rvr n r i s m  on a m t l r e .  thr p r - ~ ~ c ~ r n n a  pymce>b t k ~  
i ~ a  s r e . ~ ~  c tasi&ed Pi@! u oald be 26r)yXI. [?+L. Sf I#) -+ 

S5fK? = $%AfS.j B rna~srh 5 ta?r 1SEe %me rni-wd rnaYiiurc. i k  

p ~ ; % ~ ' i  w ~ d d  be SlXl4"#..l: in rnoa~h t,j. nh ~ 4 9 x ~ f t .  wi , )~ l$d  iw 
5 2 2 -  FLX ~Z--&PBXR~ Fd).lNiIf>. atker C, fltftxX4i 

mil~t:kl; 71i a a%", fhe p-~r'stmnxnl i17D;1)"lECnD for k r t g  -a;itl.lgh;:d 
- :xzsarw -JVO&I cuw-mw M Lr3i'~szse by 5c5d 8 l  t ~ x h  mginr; h, it-g 

~ ~ & u r r i - - ~ ? ~  - &z& XT%FGEX%, p~j=~111;5 w.ta1:'fQ ~cmf in3x7 ~ B C ~ . . X  

by SlO-HM ~ ~ ~ 2 1 2  rnonh. m3 far hS$'i-trie~~hztd me&tiz~-\~ 
p Z > X R B  O U $ ~  sli=rPtlrClTILX .0RRT2i% f32" SZSxRk?i~dh ~ h p ~ \ & l  9 h? 

payment 5% QQ& be ca1cullsnt.d bj s:ims~~r~ .-7 .i 

fmm the number or" c~nsfx7rndwIy nus& rrw~ths, n1ttf ~ ~ t j l t n s  :Pa 
~ z m a i n ~  by S25d3Oot a"1O.M. srS5,fHB jFw nwg.cktwe;Paxkc;:d 
b*, m ~ d i ~  mtnci IO\V- ES~ZZ* .~~+  m;indl itddng f i t  W ~ T  ,kt~$x, f t t .  

inczrnenrs of 5!50,W fm w a r n s  cl.&iifi& L. big&% %d?j,ttRj 
for measures classified medium. imd !53D4<W1 fer Bxz\trrr% 
dassifred as low. (Example: fn month 7 of 7 cn:i*+%iit~tic mi,,:, 
on 3 measure. the per-measurement pafllcent dug: fcr. ;f tmaqt;~: 

cIassified as io~v would be $35~004). [74~1.  x SSSCW +Sfj-fXSrj c 
$35,000.1 In month 8 for the same missed mansn@, she p:q~:rft-ar 
would be $40,000; in month 9, the payment would he N51N#I, ": 

136. We agree with the Montana Commission that this f t ~ ~ t O i i ~ ' f ' ~  15 rc;k%tw,i2vEai ,ifi.: t - r  + 

bccausc it continues escalation in the same increments after six xrrirrrttrs ak' ftrrC'i-i'lrfifti::f'lr y i  

pcrf~mance as those occurring prior to six months. Accordiilgly, Qwest L& j f i j f i~ t~d t;s bt". I W  tIlr 

QPAP to allow for payment escalation for failure to meet any nf t l~e  pw'fnmr;mi:li: rac,rs~rrctlii.r~iii 

identified in the PIDs in conformity with the preceding pardgraph. 

Qt%P order 
UtStity Caw Nos. 3269 & 3537 



5) including PO-LC preorder inquiry timeoutis In Tier t: 

6) adding change management measures: 

7) adding a software release quality rneas t~~;  

8) adding a test bed measuremenl; md 

9) adding a missing-status-notice mcasuze, 

130. Of these nine issues only one, reyuiringp&ynieatt$ f~~r"'di%~~x?s~if" PEIk :t z;- &dtfdt~:"*:~: 

by any parry in its LO-day comments. There having been tie) thallertpcr to the Pat--sktat~-;t*; Sttlr',enss 

and conclusions regarding the remaining eight issuesfUJ and bikving fbuad fin ruiz,tcs; t r l  pii3;tib; 

concern in the resolution of those issues, the Cornmissinn herel~y finds :tlrt,aE c ~ ~ ~ c " f i ~ t c r c  ~b,at 68; 

Facilitator's recorninendations are appropriarc, reasonable an4 r~:ssiucd ian 3 mElrar!cr i.bila lii <~~:7i i~t* , .nf  

with the public interest. Accordingly, the Csrnrnissi~t~ z;citcpts r r r \~E  dkft3~164 i h t  F%iii;t,it;-v '; 

recommended resolutions of these eight issues. 

13 1. We now turn our attention to the sole wtskafldir~g issese is% thfr; G&:~:g<%:'r 

1. Requiring pay meas@ for ''dfagn~stic" li3iX3s 

132. The Facilitator recognized the impan:tncc ofe~l~a~!ms~'ttt~vaskkd Ienk;.. F:$i$,q i t t l  d "e kr '*: 

and acknowledged that, while the QPAP provides for pzymerrts kt$ the ~ 3 5 s :  AF ~ W F  i&~i5'ts~ri.t~tr1ci'i: t t t :  

1 i. loops and for transport, none exist for EELS, which ore n camfi-irziirtrrx't d6xi,rT s'l~k: $;WB* 5 k~ej*iEZ 2pf7ttc': 

no benchmark or parity standards for EELS at present; the f x ~ ' f a r ~ , i r n ~  ~"TXQ:~&WP~S rt:i,tk4~t tfr ~DR:v~:, &ti,' 

diagnostic in nature. The Facilitator also noted Qwctit's bncf uekt1eltvIqt3gsi;'i tks;ut, ;tt; zEr@ Krr ).E - : r s . i  

coIlabumtive changes measures from diagnostic t ~ r  u firm ize~\::!>m3rk or  &~,z~"?l i .  4 1 , t t t ~ R ? f ~ I ,  ;ti,*:; 

measures are to be included in the QPAP.'" 



measurements that would be subject to QPAP compensation. by avemprrig thc re$fmt?se Linte:; t i t f  f i g  

feVcn 1 3 0 - 1 . 4  nleasures and a]] seven (and Idenrictlf) PO-1B rne:isures.'"' The Fazilrr:rrn~ f i 3 k i r r r i ;  fF='r: 

tRe PEPP soll&orative had reached agreement on collalpsing thc sevclfl tma~~~$ttt*ri $)[1$2-% 

{appointment scheduling, service availability, facility availubili~ty. street address vcitirf:ttr~zn,;rr,~iatmcr 

service rccosds, telephone number, loop qualification) into two indlviduai measurumtntx ~1ndahz1t5tw 

keims of the agreement establish significant and more balanced pdyrnent respnsib'riitrts f+t. fzt;t:t;zn- r:. 

-uklcet tile standards, "' 
135. No party addressed this issue in its post-QPAP PZPpc~rf c~nflnt*f~fh ~ Y T  hrtcfs. 

t 39. There having been no challenge to the Facilitator's findingsand ~t-cnt'fust.tai.rs wg;if~$,iezlg 

the foregoing and hawing found no matters of particular concern in fhc Fneilbkittcr~"~ tectrnrmcna'fcd 

resoXutinn of this issue, the Commission hereby finds and concludes that ~tlc F*>;r laiatr ti*:+ 

~ecomme~~dation is appropriate, reasonable and resolved in n nlilrrner that ts cutnslsfent k+ rtzp; 

public interest, Accordingly, the Commission accepts and ad~irpts the Fat.iti~atctr.'s r~cwz~rng~de j 

resolution of aggregating the PO-1A and PO-LB performarrte ItncasuEs, 

D. h4eaa;ure Weighting 

140. There were three issues involved in measure tvcightirrp: I t  a ch;trtgtrig t.t:e,i%llrz 

weights. (2) eliminating low weighting, and (3) TJS trunks weighting, 

141, No party addressed these three issues In its post (?PI-1P Kep~rn cuntmtlnis ur t ~ r t - ~ ~ i ,  

ED1 and IMA-GUI are two different means by s ~ h ~ e h  CLECi; tan gainaccess tvthe OSS t h , ~ m ~ r a ~ ~ ~ ; h ~ ~ ~ c ~ ~ t ~ . ; ~ ~ ~  
nf CtEC orders and requests. 
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pubtic interest. Accordingly, the Commission rrccepas atnd adcrpts the 4z~~eiiaar~r':q @ < i ~ ~ t ~ m - ~ ' i c d  

resolution of determining coIlocation pdyrnent amr>unzs. 

F. liracludilng Special Access Circuits 

146. The Facilitator found that special access uirc~iik~ 

do not men t the witmen1 reco~~~ttwnik& by ";t %u~'rkicr of $ts&"f; 
The evidence of record suppfls ba ~ " t > t t s , : l z ~ ~ ~ ~ ~  IM $I% 
ovewhelming m~jorit]: of ~pt"3:iaL i l c ~ t ~ s  ~1rct2:ts iig ?WE ~%e% 
purchased under f'derd! t,uiffs, E<ctw&e$ f t ~ r  f;kitd? gt. TIEX% @x 
requirements of that tariff should k ii&&~%~~rd By EM a\ge:~~i) 'ts.k~k 

jurisdictiot~ under such tariffs; k x C ,  txd s&te ~j~iy'  %, L ES %EYV~G~~ 

commissions. Similarly, @e QPAP a w t  FKI~ r&d~:+s fa~lmes to 
meet existing state tariffs: CLECT c m  awgl Jtrt~rSg. sfj w& 
commissions for my n e c e s q  i~.ke&t '' 

For these reasons, rhe Facilitator recammendcb that xpcii~f wec~s cktnk~las qliaii*~l~i a& i% i r ~ + x p ~ k j a ' i n  

the PID performance measures as one of the product ds%rnk$$rcg:~tr~%ng dg;3 6klg1 $ 8 ~ 2  fgf34$k 

changed to provide for payments associated stref! ~rrtx~z~r2s.''~ 

147. WorldCom IS the only prirty Oil vccorit ;ss ~ ' r p j ' t ~ ~ g s ~ g  &q f ' n ~ ~ ~ $ i t ~ ~ i ~ ~ '  : ~ ~ $ i r ~ $ ~ : ~ ~ g f ~ . i g t ~ g D x t r :  

respecting specid access circuits. WorldCum E~SSZCZS tffc f ; ~ ~ t $ t  t f t ~  t:xn.e--h,E trixqiiei&$: &%ti, t~ i~ . i i rg~3p 

CLECs purchase the majority of spcctnl access rrurdis from PP~J#;&J t..~$~;$$s, 8% g?i+l.cid prtr.siie 

remedies at the FCC. WorldCom cantends [hut hesaf~a f&g FCC' BE$< 11rwq; kick$ g %walk i.'4>3.sa9Qt 

discriminatory and anticompetitive BOC cundtlct 3% ~ G R o F  l,Bs piiBiic in?mt++l gnqsrgy, ~ f i ~ g g  "-tj.'frl'i$bd! 

address such alleged conduct in exercising their atuetzawrhy TO i;&x t ~ w ~ s ~ s t r a o  :cf, grr~~~i;;s,.?;b ~ : ~ ~ i k $ \ f : : ~ .  

L 7 

this may occur, according to WorIdCam, crsncurrcsar rtitts h+CAfl' r.:f'$o?\i;." 

'I5 Worldcorn's Exceptions, at 1-6. 



153;- No party atfbresscti ghrfi IQ ;;IS p&j Q H T d g P  &pp+* ir::13r%55.;-;l.i! I - e ~ f ,  r. + 

the foregoing and haw ng tbtrnd no martcrs srf p;afiicrsks C : ~ E & Y ~  EQ $-%$[ ft$;4:Gzg&Ftx;: c rF ;~%w-n: $-:A 

resolution of this issue, the ( J O ~ M ~ S S ~ B ~ P  hsn-h5 $$f;&$ ; ~ d  4~3t'g.h4&?& t p g  F:ii$~" +:,y : 

recommendation i s  appmnpriaie, ~ezsrsnabia ,in4 ws@gec) ep n ~ g ~ p g \ r  4%~: is gz-~7?1&~~5:wJ ~ ~ . ~ ~ : 1 1  c - 3 ~  

pub tic in terast , According T y, r kc Ci'~mmis?sgan ~ C Q ~ ~ E S  mtt G S ~ B P ~ ~ F . ~  $~,-Qc,~ pkaP3i i :T:&+S+~*+: :?tfb:~pd 

~esolurion respecting the p ~ s a ~ r  rnm%;~~re af $.%E i%eea% 

H. Low %'@fume 6EJEGs 

to compensate high-volume ~ E C S  %vtfB $es@%& thde k ~ w g ~  >+f 4. 't &ic i z;*f+&$ +&s- wC$. --- 

compensated. 

1 55. The FiiciIi tator ~01titucXO.d @e ~ G 3 j l ~ r ~ ~ ~ ~ ~  3; C\ ;4.bpL *p tb& ;?+& !i jgw-,fqf <*-' T 

changes to the QPAX) \vex ncces%ary F-4% ;srlda-16%~ bha ''f?e@ 2~3,4,%'~ $%thk82 ' 'l* $1:; rpg$4hg e: a?,? t IT~ii%~+~ir.J - ?-+! 

Facilitator recomn~cnded aha falf~%wrng- 

case of smll volume (3.JX'~~. A,< I ~ Z  &+I[;:?$ eagc,$..,&$j++ i:dg:2g&2k$;8L.f2~sv<3$;; .? pg>a3; :~~k~:5,;r3~g33+j~;Fji+~,F,+;g~i &2pj,s,;.& 
., ,:.. ,. .. . (in the case measurc~gnrs wit$r Cs3adEC y!f3$krm,p+.s;-; * 4i ,j+,g- .., %f is~~-;~~ij:l*,-~-..:,.i.. * ;%,. ,3, j-+.,2~:~i+.t.~+2 - ~Iii+~+:: 7% &. /. :?e:+:,ifi I F.->~T..J:....,-+S~ ..,+, $:&:;,M~-? -. F,. -..- ;,3j,~+,:yj ,,,:.:I,-. ;,;+$a: !:, -.-,::-, y.: , g:c,::g a,,;,. ,+!,;rr .. , :;;.~ .. 

.., . 



Ixxvta~gbcen ncj challc~ige to the Facll~tator's findings and concl~is~ons regardrng the remarnlnf e~ght 

cusagsnr.:, 2nd havlng found matters of particular concern rn the Facilitator's reconlmendcd 

~csalul~irrrs of ihern,"\t~e Commission hereby finds and concludes that the ficilitatur's 

1*ca,:nnt_t~t'1111itt10ns are appropriate, reasonable and resolved in 2 mann'er that is consistent with fhc? 

piihi;lr: Inrtr~est, Accordingly, the Commission accepts and adopts the Facilitator's recommcncieit 

f~si3lulinns -of these eighr issue categories. 

160. We now turn our attention to the sole remaining category that was engaged by the 

pf~riics in khcir co~nrnents and briefs to the Commission. 

A. Six-Moaatlm PBaw Review Process 

I fS 1. Section 16 of Qwest's proposed plan provides the process for amending the plan* ,+ 
cencclved by Q\ves~, only the following types of changes are allowed: Ca) addition. deleriun, or 

ctzur~ge of mcasurernents (based on whether there was an omission or failure 10 capture intended 

[)t:rfon~i&t"tr!c); fb) change of benchmark standards to parity standards (based on whether there %;is, ;in 

amlssir~n ar failure to capture intended performance); (c) changes in vveighting uf nxeasurcntCn;, 

aSbdsect or-I whelhes the volume of "data points" was different from tvlhat was expected): anl! i d  

R Y Q Y ~ M I C ~ ~  of a measure from Tier 1 to Tier 2 (based on whether the volume of '"data po~nt\" w 

ilifferen; from what was expected). As proposed, 5 16 requires any change to ~ h c  plan ro ta: 

;ipptoovcd by Qwest. 

JE. ]In the. QPAP Repurt, the Facilitator determined that Qwest's proposed piar~ was. In 

itltnns~ all respects, comparable to the plan approved in Texas, ~ncluding the power to veto chitngcs 



then sxislirrg cunditions and reporting to the FCC a n  the continuing adequacy of the QPAP tct serve 

its inkended ~'unctions.''~ 

165, The Facilitator therefore recommended changes to the QPAP that would: ( j )  preside 

tQt" t1tt;3r'inal 5GAT dispute resolution procedures in the event there is disagreemm~ with a 

rersmdlricndatinn in the six-month review process regarding proposed addition of new measures to 

the QIJtdiF payment structure: (ii)  recognize and support multi-state efforts (should they occur;) rn 

cn$;tie a Ticr 2 ri113ded method and a regular administrative structure for resolvi~tg QPAP disputes; 

?ri~1ps'cw~$-lef<~r biexrnial reviews of the QPAP's continuing effectiveness for the purpose of alfnwing 

state ~(~mrnissions to regularly report to the FCC on the degree to which there are adequate 

ahsttrtrnccs that Qwest's local exchange markets remain and can be expected to continue to rernsin 

opn."' 

L 66. AT&T avers the Facilitator's recommendations still afford Qwest too much control 

i-rvcr* thf: six-month review process. AT&T believes the Facilitator roisinterpreted the Coloracio 

~ppwach, prrceiviilg limits in the CPAP that do not, in fact, exist. As ATGrT describes lt, the 

CWorikrLr review and amendment process is considerably more flexible than the plan proposed hy 

Qwmt I~crc, even after considering the Facilitator's recommended chanm.12' 

167, Under the Colorado process, according to ATkT, a11 issues that implicate shifting the 

relaii~~rr tveighting of, deleting and adding new measures are routinely considered in the six-month 

review process. ATBrT notes that it is the Colorado commission that determines what modified 



dcknrune if changes should be made to the QPM:  (2) this Commic;sion should have thc ~rit~rnare 

authority to change any provisions of the QPAP after notice and opportunity to he heard dunrtg the 

six-monrh review process; and (3) the Commission should hear any arbitrations regarding the six- 

170, Staff also urges the Commission to reject the Facilitator's recommendations. S&ff 

Qwest has repeatedly volunteered in these proceedings that. because the QP:W 1s a 

SGAT. the Commission has authority to administer the: ?PAP. Staff subrr-iits that the 

equirc changes to the QPAP on a showing of iegitimate need is inherent in the 

authority ia administer it.13' 

171. Stzff therefore requests that Qwest be instructed 

to revise the 6-month review provisions of its QFlAP to indicate 
that all issues of shifting the relative weighting of, deleting. :~ddiras 
and modifying performance measures a~ routinely turd 
appmpriately consided in the Bmonth review process. Thc 
Commission shall determine what changes, additians ordeletions. 
if any are appropriate and Qwest is r e q u i d  to file m amcndcd 
SGAT to reflect those Commission determined chimges. Prvtics 
may suggest more hndamerltal changes to the plan in fhe &mor\th- 
review process but, unless it is established that the need for such 
change is 'highly exigent', the matter will be defemd to the mote 
comprehensive bi-annual rcview. Qwestmaynot ~t .a in the right to 
agree to all changes required by the Commission. Rather, the 
Commission retains authority to ~ q u i x  changes in the 1-evit.v.t 

process. 

172, For its part, Qwest maintains the Facilitator's recommendations and Qwcsc's 

nrodilications to the plan in response to his recornmcndetions are consistent with the scope of ihc 

'" ATKPs IPr~p~sed Findings, at 14. 
1 51 S~rffk Proposed Findings, at 40. 



174. The Commission disagrees with Qwest's contention that we do not possess the 

irlitcrent autl.rorj~y to modify the QPAP during the six-month review process and that all authority for 

tiit doing wsicles solely with Qwest. This is manifestly not the case. As Qwest by now shauId be 

well itware, the Commission has broad authority under New Mexico state law to regulate the rates. 

$crrx*iccj, f'cicilities and practices of public telecommunications carriers in the public interest. and to 

pzoanotc competition in the provision of telecommunications services.'jO 

175. Jn addition, we find support in federal law for our authority to arnend the QPAP. For 

Insrailce, section 26 Llc) of the Act provides: 

Nothing in this part pn-ecludes a State from imposing requirements 
on a telecon~munications carrier for intrastate services that art: 
tlecessary to ,furtIler competihon in the provisio~z of telephone 
esclluulge sewice or e.wlzarzge access, as long as the state's 
requirements ase not inconsistent with this part or the [FCC's] 
regulations to implemerlt this part. (emphasis added). 

7 .  Moreover, section 252(f) of the Act provides that a BOC "may prepare and file with 

ilrc st3ie c ~ n ~ n ~ i s s i u n  a statement of generally acceptable terms and conditions." The SGAT is also a 

""vai~t~~fai-y" filing, yet Qwesi has not questioned the Commission's authority to order changes to the 

$GAT, inasmuch as Qwest intends to incorporate the QPAP into the SGAT. i t  is logical for us to 

"' SC-P, c:!:., N,M. Const. art. XI, 5 2 (regulation of telephone companies); NMSA 1978, $8 8-8-4tA) (duty 
arSnnlmr!rr and enforce the laws with which we are charged and have every power conferred by law), 8-8-4(B)/S) (take 
.*iifalnis~rnlive ac!ion "tu assure implementation of and compl~ance with the provisions of  Iav: for which ille corr~rllission 
t i  respi~rrslblc"!, 8. S+4(R)(7) (cor\duct investigations as necessary to carry out our res!~onsihilities), 63-7- 1. If  A)( 1 )- f duly 
!ri fix, deiern~tnr:, supervtse, regulate and control all rates and charges of telephone companies), 63-7- 1 .  I(A)(3') (authorirv 
tv Ilctct-milie any rnatters of public convenience and necessity w~th respect to matters subject to our regulatc>ry authority 
iti& ~m~wttlt*il hy inw), 63-7-10 (authority to inspect the books. papers and records of  311 cotnpnnies subject ttr our 
jruisci,clrc)rr rulnt~ng r i t  any matter pending before or being investigated by the Commission). 63-OA-2 (encorlriigt. 
~ ~ ~ t l t p ~ f i t j ~ i ~ ~  In the telecommunicat~ons industry), 63-9A-5 (regulation of public telecommunications service). 63-')A- 
K.ltB i ( 4 )  ("'ensure thc i~cccss~bili~y of ~ntercnnnection by competitive [LECs] in both urban and rural ;)reas of the stale"). 
b.;-'jr\-Q (rrgiiiatian of ~t~dividual contracts to facilitate competition). 63-9A- 10 (examination of books and records), 63- 
QA-Il (decerrntning cumplaint proceedings for alleged violation of any provision of the New i\ilcxict, 
'I'de&~aru111unic~t1Orlh Act), 63-Sf?.- 1 1 (complaint proceedings): 17.1 1.18 NMAC (rules governing interco:lnectinn 
f;oziil:t~ea and i1NEs1; 17 NMAC 1.2.25 (rules regarding Commission investigations). 



1 0 4  l 
$xdom~ilnoe assurance plans. Qwest's insistence on a unilateral right ID rclcct any changes In ttie 

pl:u.l warlid preclucie ;In> n~can~ngful Commission role in overseeing the pinn. Indeed, if there was 

a%ssr any rcils~nabte doubt in any quarter regarding state commission authority to modify, refine and 

tnsprove ~~mnhrmance assurance plans, any such doubt should have: been permanently uispelted by 

 IF: 1:CC's most recent section 37 1 order, where the FCC observed as follows: 

Wc note that brsih thc Georgia a11c1 Louisiana Cornrt~~ssions 
anticipate modifications to BefISouthYs SQM fiotn thcirres~ciivc 
pending six-month reviews. We anticipate that these srnte 
Confmi,ssion.s tvill colltillue to bltild 011 their o ~ i n  M ' O T ~  nlld 1l1c~ 
,~r.iv-A. of nrltcr srates in order for srrcll nxaszrres mui rar?~ecliEs to 
rurlst nca.tmtely rr/iect achcal conunerrial pe!forrrlw~ce in rlze local 
n~.mketp/ace, . . . 

Both the Geama and Louisiana Co~nmissions will continue lo 

sld~jecr BelISorcthk pelfon~~ance rnetrics to riqorori.~ scnrri~ly in 
thcir. urz-goirtg pmceeditzgs nncJ c~trdits; tilrw, it is ttat I N I I ~ C L ~ ~ C I I ~ U / ~ / ~  

fix 11s 10 eexpect tlmr these conatli,ssion.s cotlld nrodjfi rl~e pe~zulr?. 
srnicrrrre if BellSoath's perfomlance is deficient post appmul.'" 

tSCf, Accordingly, the Comrnjssion finds it is well within our authority as \veil as orir 

Rl;ixtnsihitiry to administer the QPAP and oversee its operation. Qwest is directed to change ehc 
L. 

t",Tf~z~LX~ rn crmfrmmity with thc foregoing findings and conclusions. Specifically. Qwe-st rs instnlcted 

tel  ;rm??crrrf tj 16.1 of the. QPAP to strike "Changes shalt not be made without Qwest's agreement" and 

teplacc ir  with t t~c  following: 

After the Commission considers such changes through the 
six-month process, i t  shall determine what set of changes 
shuuld be embodied in an amended SGAT that Qwest will file 
to effectuate these changes. 

:*: 
.Yril. rAjr.s t'r*rtu~r~ Pmttlsylvnnin Order, 17 FCC Rcd 17419, a t 9 1  127-32 (indeed, there rheKC took noteofthe fact 

r l z r  r r r  rcspi~trsr 1r1 ccrlatrl cornrnenters' assertions that the publlc Interest requires Verizon m comrnlt not rn chailenpe rht: 
f%13:~1;~i+~)f+~t.rltra Cummis~ron's attthority to implerncnt or rnodify the PAP. "the Pennsylvania Commission was satisficct by 
i'enatn"$ .;rt~t.ttlr;l\\nJ of its previous lawsuit challenged the Pennsylvania Comni~ss~on's sulnorriy to  implement the 
PhiFSk 
-TE? 95tbIjSe?riiir ~ ; ~ : f i ~ , ~ ~ ~ l / ~ ~ ~ f 1 1 ~ 1 ~ 1 1 1 f l  Orcier. FCC 02- 147, at nn 294, 300 (emphasis added; ~nternal cltntlons omjuej) 



grant:gp i3Z Ir m~iti-stdtc r~ \~feur  and rilspute resolut~on process in pnnc~ple. the  multi-state process 1s 

3 ~ i i i  an?dct Jvrc1~3p1net1t under the ausplces of the ROC. For thts reason, we will defer our final 

1$1;.tc;s-4.t%rnr~ti111'11 rc~rtrsc~rrzg i1 specrhc rnulri-state review process for the SIX-month and biennial reviews 

j%:$%d~$r:: a6rc dcvi~ttirptficnt QI' rr, linal proposal for a rnultl-state process. 

& Accrardtnpty, the Commission directs Qwest to revise: $4 16.1 and 16.2 to refer only to 

j&ri~..git't~l?~~itj~~rn, QWCS~ shf~uld a150 include In this revision new language providing that nothing in 

tbs Qt2hE'j~rrrh~hrts the Conxnission from joining a multi-state effort to conduct QPAP reviews and 

Bcuclt.ri%iti;; ~ 1 -  ~ ~ U I . L T = S ~  i v h ~ r e h y  thc multi-state group would have the authority to acr on the 

i"~:nlta1r~ii;tr~t7"s ixt~irlf, <)west must also delete the language in 9 26.1 concerning the use of an 

raYitt~+ifaa t r t  rcaufui: ilisputcs. -4s provided above, the Commission will preside over the six-month 

~ r t t r ~ '  ~~csEI;~?;s ~ t ~ r ; l  rc~al~c any disputes between the parties. 

YFf + ?%EI,C-15SZCCTUT$'ING MECH4ANBSM 

133 'Ffjc f7ai:ilrtr~tor identified six issue categories involving the analysis of whether 

i$i$~si',~ QPrtZ3 15 il self-csccutlng mcchanisrn. These six categories are: ( i )  dispute resolution. 

f s t ~  p~\yr;iic.r.it uf' rtlrcrcst, ( ~ i i )  escrowed payments, (iv) effective dates, (v) QPAP inclusiorl in the 

''-:.5;i4'E'' f ~ ~ l e f u c ! n t ~ ~ ~ " t i ~ n  Agreements, and (vi) and form of payment to CLECs. 

I M  Of rhcsc S I X  categories, only two, effective dates and QPAP inclusion in the SGAT 

h~tid tt~Er;llCii$lTlCi!1it~n itgr@erncnts, were addressed by the parties in the post-QPAP Reporr comments 

ttrlcifs. rtddir~onally, aithough no party specifically addressed the Facilitator's dispute resolution 

~ l * i  I I ~ I I ~ ~ I I C I ~ ~ : ~ ~ ~ ~ ~ T I .  I ~ c  Corn~nission deems ~t necessary to address that recommendation given the 

~ci:ltrr5 fiadirrg?; and ccrnclusions inherent in t h ~ s  Ordcl-. As for the remaining three categories of 



2 ' 4  t I'llvcrt our. flndlngs and conclussons above respecttng the SIX-month revlen' process, 

-?te r v ~ k % ~ ~ t  zRc F~rrfrtir~irr's r-c:c;arnrnenda\ion. As we found above, ~t is our responsibility to oversee 

; a ~ $ d  ,t&zfrrr*rial~r t f ~  QX3.4f}, includlr~g r-esalving disputes over the meaning and application of QPAP 

;%~x*v i~~zr~~~$+  '1~Arr.eForc. i t  w o ~ ~ l d  not be appropriate for the QPAP to incorporate the SCAT dispute 

rsb~Jd>lzrrknn., -yrrtxess, ~\i'hic)~ fmturJes processes that do not include the Commission. We recognize that 

'st c-hcuEd pnmihie for ffic Conlr~lission to develop either a formal arbitration process of its own for 

gtrv- ~ ~ g ~ t g ~ c ~ . i ~ i ~ i \ ~ ~  e~~fetfited dispute ~.esolution process. At this time, however, as we have expressed 

5?wib'ci 11 rs I r m  in~lcrttiol~ to ~ U T S U C  aild encourage the development of a multistate approach for 

dr%gkvft: ~ ~ ~ ( ' r l t ~ f i c r n  biar, is part and parcel of a multistate process for QPAP reviews, audits and 

i~&f i '%~i i )~st~ ; d l i ~ t  Irf pcr+fc~rrnarlcl: measurements. In the multistate process we envision. catlsistent witi-, 

4itg k!lft(r-%lat~ Pr~kc~~LSing that spawned the &PAP Report and the Facilitator's other reports on 

*;%cikfr.;;t items iurd trfher scctirrrr 27 1 issues, each state commission would preserve irs right to act 

:rtgjqpJ~lilrt.y 012 I!i8tlCS ~ ~ h c r c  it may diffcr from the multistate group's decisions. We agree with  

itre 51irot;ttto ~timlniasion~" that i t  seems unlikely disputes over the meaning or npplication of the 

g,"Ih,-~f) c rtcrlcl bi: s ~ ~ ~ ~ s ~ ~ e c i f i c ,  but if such is the case, i t  ma;y be necessary to resolve such disputes on 

2 Xt;.-\+ kTcxlcn+specific basis bofare the Commission. 

i, Accsrrdin~l y, consistent with the foregoiing findings and conclusions, Qwest is 

ist~t;ntcirri t<3 $ctlrikc the cntirety of 4 18 from the QYAF. 



~2%%2-.d fkd~ ?%:an 'itlhl7lltlt~g ~~er fhmi tncc  dnaa reports in this case since late December 2001 

?+w;.::hn;r?g iyitlb lhr ~ ~ i t % ~ a t l s ~ i ~ t ~  of its October 2001 monthly report). 

pf*& pfcccit-dttl~ t c ~  the 12tici litatur' "there were no claims that Qwest 's wholesale 

% --+ na>i *a (v; -BW~.I'S f~,~&q 113 dare was of a nature that would require unique or special inducements. ,.!jl ,4s 

P M ~ C G  + 3 i ~ t - j 4 ~ ~ ~  I i ~ t  P : ; ~ l h ~ a l ~ r  ulsca found the risk of near term backsliding would be miligated by the 

$-ar! :&sat. urxcnt raf<trrtlntlorr can and likely ~ 1 1 1  be prov~ded to thc FCC.'~' Furthermore, consistent 

3@-t:$r f 2 1 ~  ."*::t~fi~i:~titr'~ rccc~rnmcndntion, Qwest has been submitting ~vholesale performance data for 

ers4* i>  ~t16jtt$$1 hkag113~1ng with C>ctaher 200 1. Additionally, as pointed out by the Facilitator. there 

;ritejci> 2'%3bf> ;;an opponunity for states and CLECs ta supplement the record through the subnlisslan 

+,%P adctttrirnsl x;crmarr'icnts directly lo the PCC. Given the foregoing, we find that- Qwest will have more 

:him *.ut'tic1s@nt tit~cuejwc! rtar to bnckslide while its section 271 application is pending before the FCC. 

hi8":;rlr these r-casons, thc Commission accepts t ~ ~ t d  adopts the Facilitaror's 

i-i.+* ;~$msrh"atdalllrssl ttm tltc QPAP become effective when section 27 1 authority is granted and that 

Q ~ w s L  IW r~quirt*d t r )  p w ~ i r ~ ~ f e  monthly QPAP reports as i f  the QPAP had become effective on 

t %:I~T~*<:I: f . 24x4 1 . 

2. 'LMernory9' at initial effective date 

Iflf: 1 i;r\ rny dreldcd the QPAP should be become effective upon Qwest receiving section 

?'! ~;i;iiri~rft :Ifat ather rf-mcdles apply before that time for CLECs optlng into the QPAP, tile 

Lstb&i3,#~a yttceeciieii to find i t  ivould be inappropriate to start Ihe QPAP payment siruct~~re in "mid- 

s v i ~ ~ S f l g i  .' fiflir?rss.tsc, rlccordi~lg to the Facilitator, the effect would be to rnix remedics 



d z s , ~  Z L ~ ~  t;:*" F .J~+? I~  z g y t v ~ - t r ~ ( j  th:ht tttc QPAP shnuld otily be effecrlve upon Qwest's entry ~ n t o  that 

P  lei i: \ i i i*~iid I C I ~ T I ~ ~ I ~ T L C ~  up8n tile ~ n d  of QPJL'S~~S  il~thoiity to serve that market."' 

3 $4: Si1J"Z L:L~IICUTT~C~ u I &  the Fii~i[Ilat~s.s leco~nmendation. '~~ No other party addressed 

"-% i . i> t $4' ~ $ 2  

!'kg C:c.!lffrfxi%l~r~n 35 cc~rtcei-~~cd t ha t  CLECs ]nay be left without adequate remedies if  

l i % ~ 5 J 5 ~ : ' 1 % ~  G~cr'r h s  tt"r?l?~f+atc- :ttjIr~i~.~ia~~~aIly up011 Qwest leaving the long distance market. Therefore. 

u. -Jz!$ , ~ ~ ~ ~ j ~ " i r f w  fi%ilirt~n~g I;lngt~:lge far the New Mexico QPAP, wl.lich is derived from CBAP 

* 7, -3 

g, $3 $6' sad %$htcfr the Wastlington coinmission recen tl y ordered Qwest to implement: 

EXC~I i:is ~'i~k:fvided this Section, this PAP will expire six years 
imrn its affktivc date, Only Tier 1 submeasures and payments 
will ccxldnue btqond sjx years, and these Zer  1 submeasules and 
pajmncnts shall cnntinirc until the Conlmission orders otherwise. 
Five M P X ~  at~~-hal f  years after the PAP'S effective date, a ~cview 
*Esalf conducted wit11 the objective of phasing-our the PAP 
;*nzircly, ''Ills rcvlew shall focus on ensuring that phase-out of the 
ffslf I$ tnrlwd appropriate at that time, and on identifying any 
I;~~LI~C&YUI?:S iin addition to the Tier 1 submeasu~es that should 
r:amrir.rue as part nf the PAP 

:rN Yhir !:tr~p~;ig~ will permit Qwest to eliminate certain payments upon leaving the 

~ 9 ~ ~ ; l l n f .  hi;: ;tT?iil ;iili)~t~ f01' Co~~~inission review of the necessity of certain payments, as nfe]l as 

4 1 5 2 5 t  * i icO i ~ l t ~  t v~  ir~lj~fctnertt ;my necessary whnlesale service quali ty rules to replace the QPAP, i f  such 

;i:ir% !iiQ;r s r ~ i  b~lrc;i<lv i x x n  adopted. Qwest is directed to modify the QPAP accordingly. 

?k .-hL 6 L i ~  ,:$ r i : r  f ! ) l r ~ . t : r * i . r c h ~ r w  jt710 /!/lcrn~ri\:e ~ ~ ~ T O N C ~ ~ C X  for ci (2\t'es1 C~rlloult iot~ P C T ~ ~ N ~ I ~ I I C ~   ASS,,^,^^^ 

f :  . . r  i. i *p:~+i , f"tif4j~ I ' T ~ ~ J ~ L I z .  I ; ' ( F I I I ~ ~ s L ~ L ? ~  ~f the State of Colorado, Docket No. 011-04 IT, Colorado Performance 
'2' .:a &:--+- t': P B ,  f J*, fir, XY;(Y I YfZ-3YY iApr. 10, 20021 (Co[orado Order on Rrttlar~rl), Attacl~ment A. 



%%$FA -%q%cl-&&%II9%-Sf$F 7'5TKKi-:t't3R'fK8I)A'll'A3S ACCURACY 

?sQii &'5i:a.i'r~1":ft~ tdcr,$rfrt"d lorif isfiror ctltegt~ncr; ~nucdveci in determining ivhether 

i * 7 ~ *  4 <-.i; - ? ~ i 1 ~ ~ ~ 3 ~ ~ i 4 i d  $!$4%9 f~r<3~1d~6t ~~Shc~lr:~ti ; I S W \ ~  ilf tile rcpruled ulata's accuracy. The categories 

veL-, r-;~+b&xlii!  pry~pi..~#?~q'r ( B I ~  PCi,~Q* :Ir't-iT%s 117 t:'jl.,,EC raw d3t.a. ( i i i f  providing CLECs their raw data, and 

Z I P ~  t h:: .p+~ztte% ~ l ib  n(3t, S ~ F ? ~ T ~ Z T ~ I C I Y  acttlre~s :~ny  of the foul* issue categories ill their post- 

,. P v*;, 6 , :  i < s i i t ~ P ~ c ~ ~ f * i  <&i: Sst'~~l;ll;, 'i"J)crc hilving bccrl 110 ct~allenge to the Facilitator's findings and 

P ~ , X ' ~ : ; + J < S @ - . ~ ~  y~:j;*g?4fi~(t ~'?Pc f~~rc~jtiflg hlxj Irrruirrp no m:rttcrs of particular concern in the Facilitator's 

'~~=-~~~wtxt~iki.k rnirl;:tutnk~i:b 1-4 t%fl" ikct'css to CLEC raw data, providing CLECs their raw data, and 

> h*-', 
; 4 :  :hqu t4.rxf~vx%rq+la$tbf\ Fj~rck~y finds ~trlcl concludes that thcFacilitator's recommcndatinns 

:?+:I- - i ~ - ~ i : i ~ * ~ ~ ~ ~ i ~ k d  te>k4*-eti:'13'fXR  IN^ T C S O ~ X C ~ S ~  in n tnarincr that is consistent wit11 the public interest 

,$ .~atI-s~p3., Pair f i ' ' 9 5 t 4 % 6 - d i l i ~ ; ' . - ~ ~ ~ l  :~OCC~X$ and adopts thc Facilitsttor's recornrnended resolutions of thew 

#J%:!pg .: %.:,kc .' %#i'~@ tttpg ? '+'8 5 w - - p *  

?,fa$ 4 , i i m ~ ~ r t b r ~  e:~XlZ"tziICrIt with otu'findings and conclusions above, we do find matrcr, of 

p "4Jb , '" * E : ~ " L  -- sl;t%s hA4kkt+~ ti;c I:ati:r!l~illor's rccoxnn~cndatic~ns concerning the remaining issue calcron, !h~. 
* ,  

i ' , it!r .ir;d;i pny!nit?l~i rnletided to pmvide "sul'ficient assurance that a high I C ~ ~ ~ I  

- .  
; n$ r- 2 : 2;'. fit,* f.1 5 ,. I : ~ 4 $  $ 1 ~  tilt" iyrf%rrrr~it~~ee restllts that Qwest measures - results that will dnvc 

c i~ -+p  i r , ; ~ l v f : g ~ i + ,  :kfad %%-!It .;rrl+c iih rr pr:nqary basis for [state commission] oversight of wholesale 



3 ~ ~ ~ ~ ~ , ~ s ~ ! q G 2 2 ~ ; . ~ ~ 5 . ~ 2 , k ~ ,  :;?lF7$:i3 :.... L,340A .c9jc qF,+!.L3.L. Tjc .E-. ;7.:q:rg ,.. 5 .-.. g~~~i,a:3~,,s+22.7-~+~: .- ...,..+$.. v,+ ,,., .t T&*& {3:f1e,~- i t~xfk t~  !,CY t~vtiiti c l ~ ~ p l i c ; ; k t ~ c ~ ~ ~ .  p r ~ v ~ d c  i\ process for 

~ ~ + i f i f ~ ~ ~ d i x ~ ; ~ i ~ y  , . ;#iis%$5;h .. -;'f :$ig J;w!+~+~~Q&T y~ ~ ~ ; c ~ ~ ~ l ~ l ] ~ g ~ ,  t f i t ~ f j ~ f i  tc? (ji,it;l distl'gpan~j CS, prc~cn i  a CLEC 

.; ," LTp..*4) ., ,, -,=,- *+&;; ., , ,,%) ;.;; ..:,: ,$slRz7: : .z .,;,, ?5...< :!,: ,. G.,:.,:j-.- $>,, ?..i -$.%,, ,, -* .~'-L=r,-!T~.>. 2 ':+, ,-v2.;-,ri5:ig$ p? *@:I- 
,?. ::. .. 3 % .  , . - , .:: .. - .eF:Tqx+w?y+ ,P :,is: 3.~:: ,,%,,,~L;: . %--: :,iks$tg, and ji~c:~.cn~ u Cl,*?3C li-om prt3pusi.ng an audit of' 

,:ii " 

g>vi;i:$.$8 &$&iit. m,x. c~:~i . l$@-~ :*> 5 3..$ af i ts prq~nsecl plan. \\!h.i~h 

,. . 
$$$.#$ . .&#$,, +$!j$5;:$>)$3$$3{;iig&$$- .&j+$@ff$ p& @!f$ g&-& $;igggjig fcr j~ g ci vc; 3: i es 2 lnj CJ ses , . - .  

.% , 
$~J$J$Z.~$-~~:j,~$$;~ :;@g$& $$t$$$ i:i @&g,@$: i t ~ ; f , r  6$~$1~  1 ~ $ ~ i $ ~ ~ , 2 ~  ;,if~<>~p regnrciirlg tflc crGitti on of a speciLl] 

-, 
;C;=.,2.ei . .' $<.. i, dpr- 2;- d i c q s - 4  .*, i%~i+z+; ~9 - ,ki t  ii4$%:gst;'fttl~t1%lytt~1 ~ S S E ~ C ? ~  ~=11cl't' i t  ~ l ~ i g h t  dii'f'cr finm other. states. 

$ 3  ~ 5 '  C- *<r. 2% c g%iri'~:44e qet C Y I T ~  5hg%w 111 ~ I I C  :tu~f~t ~ t ~ ) ~ r : ~ i m  :IS i~ is c ~ ~ n c n t l y  delineated 

:/- 
L~ , ,:id-i;%+ $2: ,yki< t- B ~ P  ? + & ~ ~ i r l ~ ~  'YS ZXllfSI rciilSlrlsi ~ i ~ l ~ r i ~ i i ~ t c d  111 t t i l~s c:rsc. For instance, 

z--bs. . . ." .+-t+ +: % 2 +. i.- ?:ei*.i~s~. .x'; rdeftcie? fi il rrrultr$rutr: awssighi, r'cgimc alr.cndy in place and, 

7 ts 
:E !.< 2 g. 

I "  , :lr ++ t - ~4 !'-& j, %a;;:-c k, &*till!. the arszfc3rtktrfsac hut ktbr't~lh~iess ~ i l I  pc.rssi bility tllst states wili 

a '.~:j.+i;ii;~~ bl;ik> %I\iz+:F1 'hc;tft$iff $\CCIVSS~~$~~C thitf Wi: conducf the QFAP's audit 

i,):ilgt ~ * i f t i j a t t ~ f $ $  tjl 2 IS in~pl?ropriat~Iy dictatc the method by which 

;&!v -"'Iw,~'~?;'I.F.T - !;iir.14 tr*;i-s~,$g.l'il gjixtfp rvif! r-escllv~ iiud~t-rclatcd dispuks and appeals of 

pii- i . - i , ,+l  , : 4 i, . J . r * n - i = t  S T L : * , ? $ ~  ?* $3~i*ni+$tfi~ [g7?jt)~t'l~>tbn~ ~ h i ~ f  I J I Y ? I ~  fht? Cornm~ssion's discret~on to 





i 
6 
k 2 ' $ 3 ~  pzkrtTlics addmssed on1 y one issue, p r o h ~ b ~  ting QPAP payment recovery in rates, rn 
1 
B - 8- 

!ft,.j".it f~2$*it..:-&Vi-li1 dc"i"p~)r-f eonxrtrrlnts and briefs. There having been no challenge to the Facilitator's 
r 
B 

finJi?ris anil +;imririsiorls regarding the remaining three issues'68 and having found no matters of 

pM7z%sfsr zanrn..i;tzl rrl the t;-'Etcilitator-'s recommended resolutions of those issues, the Commission 

ficw%*\* i~~~~~~ QBJ COIICIU~CS that the Facilitator's recommendations are appropnate, reasonable and 

:i *fitt~t5:! 641 i k  tminnt:i' rf~at is consistent with the public interest. klccordingl y, the Commission 

&i;,tagraiJ +tnd ;i~lirrpt:~ ; I P ~  Fa~jlitatar's recommended resolutions of the aforementioned issues, 

! Jibe ~ I O M ~  rum n i~ r  attention to the remaining issue about which concerns were 

c%it~$:+ge~f 1st post-QPAP K ~ ! ~ ( I I T  comments or briefs. 

2%- Pmf rthitimig QPAP Payment Recovery in Rates 

2.22 Unnng the Multi-Stole Froceedjng, AT&T requested that the QPAP include specific 

! ~ ~ 1 3 ~ 3 ~ 9 e  prwltiJing QPAP payment recovery in rates. The Facilitator recommended against tllc 

~t%$lu%irrn ~il',oclt n pmvision, agreeing with Qwest that i t  was unnecessary, given that the FCC and 

%aicr ha\u ~ l ~ l r i y  held tirat the recovery of PAP payments in rates is 

2 t\'I'&T conti~~~res to maintain that the Commission should mandate that Qwest spell 

~ t i ~ i  xri r)skOl?hP that it may not recover QPAP c,osts from ratepayers. According to AT&T. because 

tkr H ' 4  ' !I:$- cer~cludcd Lllat any attempt by a BOC to recover those fines through increased ra.tea 

iij,iui~! '*.aiit\usly iindcrmine the incentive meant to be created by the Plan." this is not just 3 mailer 

d+r ia ic irer!vciy, as the Facilitator implied. AT&T thus proposes language for a new provision lo hc 



II' 
q ~ g k % g ~ * f ; ~ $  k % t  t_"omrnrsalorl. Accordingly, Qwest 1s directed to file with the Cornrnrssian no 

Laze3 li;,ie~ J ~ V E  ir1.8, 3IfC12 n revised version of the November 7, 2C101 QPAP that Incorporates the 

~lkat:Bn~ditsrr& rc2qt~irt"t.j by  his Ordczr. All revisions must be appear In redline and strikeout as 

4$qpte.r$s:;sa~ sn ihor af l n~odi ftcations are readily ~dentifiable. The Commission thereafter w t I1 

a+n%id~a.~ what pmcedings, if any, may be necessary to determine whether Qwest's revised QPAP 

r.t*isplrc, 'lvtfb this Orci~r. in all marerjal respects. 

E"C IS "%"I BEREFOW ORDERED: 

A. Crstrsistent with the foregoing findings and conclusions and the Commission's crthcr 

~stlr:'s enrered r r ?  lllcse proceedings. before receiving a favorable recomrnendntion of compiianct. 

%%%tkl MrtlrJEr 271 i7f the Act and in order to ensure Qwest's continued compliance with rhc 

ilsrFTurpk13cnllr af scction 271 should the FCC g p n t  it authority to offer in-recjon interLAT.4 ser-vice irt 

Neb+, % f p ~ i ~ : o ,  Q W C S ~  shall adapt and itnplement a QPAP that is consistent with the above-rnentiuncd 

cizfece:otts zknd instructions. 

1 ?'u that end, Qwcst shall file with the Comrnissiorr no later tlxan Jitne 14. 2082 a 

a d : ~ r . s x l  vbiniur; I$' T ~ I C  November 7,200 1 QPAP that incorpor-ates the modifications required by ttl is 

t ic;k~~. Ail r.e~,isions must be appear in redline and strikeout as appropriate ss thst rrli 13f the 

in~,drt'rc,tlrons are readily identifiable. Subsequent to Qwest's filing of a QPAP that pupms 112 

.+ri,it~pTp tahirh ihls Order, the Cornlnission will consider what further proceedings, I F  an;,, wc 

ne::rtb;;;rly to determine whether Qwest's re~ised QPAP is in  corilpliance with at1 ma:cr;i;al nsp~fis cd 



, , ,i:";SG?Oil: BEFORE THE NEBRAS- PUBLIC SEf.vICE FP+"3 

tn t.he Matter of Qwest --- -.. 
Corporation, filing its notice 1 
of intention to file its Section ) 

271 (c) application with the FCC 1 NOTION io8 REHE&s!?l> 
and request for the Commission 1 GR.RSTED IS PI&T, CEZZEB Z l i  

to verify compliance with ) DART 
section 271 ( c )  

APPEARANCES : 

For the Nebraska Public Service 
Commission Staff: 

I 

1 Entered: May 29, ZC52 

For RT&T Communications of the BtrbVetzrr $1- WC~J~,J:BP' 
Midwest, Inc. and AT&T Local Services: 1873 *k2Wff3hB@ SLreP"I 

suizo 7.575 

For Qwest Corporation: 

For Cox Nebraska Telcom: 

BY THE COMMISSION: 

On April 23, 2002, this C ~ t T G n i s s ; ~ ~  ! %%!I ili;?i*+ 
order finding chat Qwestts Perfor7%3nC@ lial",irs$3Za ?%a:% ;4.@&3'2 QAa 
flApproved in part. * (QpAP order. ) suDuQlu#~fik%y. ql*~.*t Calr.6; 4 
tion (Qwest) filed a Motion t'ot K~'hi.raring ii( @&p fitBi^9~R- 

mendations on May 6, 2092. The ~ ~ ~ ; 3 + . ~ Q B  ? b + . 1 2 i l ; : ~ r ~ . ; ~  Rd$bir*~~l~ .? 

on ~ ~ ~ ~ t ~ s  Motion on May 22, 2602 ,  wrkh aggani's3<:*;: riz? 1;1l..s*1~: 

above. 



hppl~cation No, C-1830 'p;\q*g : 

"the Washington language 1s completely acce~table ta AT&?'. 
-2 

L Z ~ C  

same holds true with the Colorado larxguage . . . 9, > 

Upon review of its order, the C!ommisslon agre6i.S tYat ?.he 
language originally ordered for paragraphs 23.6 and 1 . 5 . 4 ,  ru  c:&? 
a full and accurare excerpt from the Coisradb LZPAP I,*- is+ * 

Washington Cornmisslon in irs nrder on Qwast's 2EtzELGXi  2,s:' 
zecansiderat ion' picked out the cosresptrndinq Cof olrado g=3'cs.6 - 
sions, whlch the parties agreed were accepti3kS3e, 2r*"FwZ 2 i iP 
apparently filed a compliance filing in Washington ',?(A; :ZC:+A~P? 

rn the QPAP, language, as ordered by the Washrngtnr~ " r2n1r rss~o+~ 
and based upon the CPAP, which addresses chese rssu$s, 

In light of Qwest's and AT&T1s acceptance of ::i:Cl; * ~ t t - ~  : , 
the Commission finds this the most ac~eptafile resa1~; ' : tn~ :d rn:pc 
~ssue. This Commission likewise directs Qwest ';G a%-:~G-::.at? 
language similar t o  what Washington ordered based sr. :ktk 
Colorado provisions for Sections 13.6, 2 3 . f ; , l ,  2 2 . 0 1 , ; '  at"*'% ; 1 * 

rather Lhan the Sections 13.6 and 13.7 prev~u~rsly  y,r.li-?zet-; ;.; 
chis Commission. 

As such, Qwest shall incorporate the fallsiizirag %!".d; t :!:3 
tlons to its revised QPAP: 

13.6 
This PAP contains a comptehensive-. sac ts; posfc:-";art:s 
submeasures, statiszical m~i;h0da11*1gx@% $81& : ~ 7 5 ' @ - ' *  

mechanisms that are designed to f u b ~ t  i ~ t :  t c c ~ e a k e - .  ctii.3 
only together, as an integrate& w h o i ~ .  e:c.c& ~ k v  
PAP, CLEC must adopt the PAP in i;s e:rrsscty ;?r?- z : ~  
interconnect ion agreement wit& CdeSr, i r~ ! ;eg;. 2-8 ?::i+r 

aiternative standards ar relief, ttxizegr, i ~ s  G'.~*:.,-L? ;:r 
Sect ions 13.6 - 1, 13.6'2, artd 1 3.7. 

13.6.1 
In electing the PAP, CL$C shalX esv;errrhdc~. !a:vy :-t;lfx:.i 
to remedies under state wlttalsaitie asrY@:,-?n * p c * ; k % y  
rules or under any intercanneck-,.an aqr*;$YflhgEYl$ :le~;sj&i~i: 

to provide such monetary relief fizz tk,a %gs*r; pu":T+3;- 
mance issues addressed by the PAP. Thfi PaGI &k?\:S 3": 
1 imit either non- contractual l@ga",;r &%an -ec3:t:rv-$-sre*~id;> 
regulatory remedies that may be av.tai?e%hl% kc> 6;,W 

hTL';'s PTSM?ISE 'iT? @EST S S m m Z i t i ,  Ari.Tii#j;t7:Ti tN; :3* ,h Ye+? 'RrS&;jrzrh?7 r ,  3 $2 
IN ~ ? L J U ~ T I O Z I  C-1~30, YAY 2a. 2792 

' 33'' S W P ~ ~ X .  OICF.. ORDE~J m ? ~ w  rrr; ram, i;:c;r+: :i* Fs;rr, :up .c T b-.tr :: -3 

Foil RE(IOIJSIDETATIO1i CIF THE 30" SilP?:MEiii;Y Qi:.rlZF. CCZliZCilQt WFZJ eS2B&;&i.'Z: ;M+':?? i 
PERFOWWCE ASSUPWCE ?I.&??. Mzy 2;. 2SPZ 



Application No. C-1830 p;%.I; ";; 

While this argument alone does not persuade thc ?i~krn%R4 
Commission, testimony related to the s i fn~f fcan l :  .ioter:"&I 
financial impact on Qwest of such unlimited escalat ksn &';ips 
raise concern. Therefore, in light of these argui.nerllt,s, C'he Cow- 
mission is of the opinion that such escalatron sh~ulb &$: zagycd 
at six months. 

Sticky Duration 

The Commission also modifies its decisio:: by @ I ~ Z ? f i ; f i d ~ ~ ' r . * ~  
the requirement of Itmodified sticky duration. " As {>weat nct s r l  
the FCC has repeatedly approved plans submitted by SE% that, 2 % ~ -  
mit much more accelera~ed de-escalation af mo:~t~l>- p-a>%%~E 
levels following months of compliance. 

Upon reconsideration, the Commission does belieVc eknk SUC~X 

nsticky durationn could ignore, at least in pare, certain h v c i s  
of successful performance by Qwest. Therefore, aa long af: tire 
Com~nission retains the ability to review an& make ah&atr;rittes 50 t k e  
QPAP, the Commission is willing to strike t h e  mob:Ezet3 strkkv 
duration requirement. 

The Commission remains firm in its ballef tltas; t h e  FCZ 
recognizes that the Nebraska Commission must he aiiauscf tz 
create a PAP that ultimately varies i n  i k s  SZrPngtCG ahb;$ 
weaknesses as a tool for post-section 271 awthorftty ~&htLot".ig 
and enforcement.' By limiting Tier 2 e s c a l i a t i ~ a  hrr3 $sCj:td.rC;ia 
' L ~ t i ~ k y  durationu, in our opinion, tl.iia order ritfleew th6S 
appropriate balance. 

In light of the size, character, cam;?oait.tran lrxd ph~RTdoB 
distribution of Nebraska's telecomnunicaticsns % i r ~ f r ; a ? ~ t ~ ,  e& PC El 
as the level of cost of providing service xtr  wtrL at&r-,a, k Q$J&Z' 
for Nebraska can clearly be different f r o m  athsr  sitc?Liz$, %'Zip 

Nebraska Co~nmission has a legitimate basis far &cLi t  ic$;k:%f 
requirements that have been set forth, a8 i t  h a  &r?t it13 i l i h  + 
manner consistent with the pro-competitive and ptsbk 2 c $:kt at :.rsy 
intent of the Federal Telecommunicatic~ns X C t  c.~f l 9 3 4 ,  ?!,cd kfl"<.- 
and Nebraska law. 

Finally, the Commission reiterates thi3C ;L :$ i n  S,P<@ psrblrt- 
interest to assure that the Commission has t h e  uttLe;r&eti ~t:;Lhi,~y- 
iry to determine if and when changes should dbe miidc t a  EPk:* GP&P 

' SEE VERIZON PENNSWMJLA OXDEI?, FCC Cil -C29. YZL!?LTEC: 5LlF'T k i ,  ,'ljz" $ ,  

PkWGIUiPII 128 . 



LAW OFFICFS 

Lynn, Jackson, Shdtz Gz lLebrm,r!r. 
F%KSI iirrnrnS~~ B.%x BCIILDIX'G LA\JC'YERS &O AD~~?ED IN M T ~ X E ~ Y F ~ % ~  'E~?\v& :L%: K.~L"I *: ' ' 5  W . * q  L~'J ,*  

KC9 ST+ 1 ~ 5 ~  S-T 7 ; :  7,  Sig3j.icr 
~yu.~~~.l~nnjacIi~m.u~m ;- 8y-b-7+ g - -. Er~rmi  FL~WR ..,c s, 

Mr& of Lf.10-ridc -* % RO, Mx 8250 a 5 - 3 ;*;,; 

wr~ C h f ,  SD 577W.8250 A Glnbal .%~~mm of 175 Lruizpn~he ?.mi fiz-ir J , , , y  y Fa., 2.:: <-;<: z-7-2 

6C.5*342-2fiPZ 
"T'i 5; :;i;*p 

FAX 605-342-5135 REPLY TO: Rapid City Ci05-342.25.f)k g,: *+2-;:; *L@ 

I3ehni h<lnl^scit~, Eseculi\fu Director 
1"ul~Iic Utilities Commission 
Cirpiial Builtling, I "  Floor 
SO(l East Capital Avenue 
Pierre, SD 57501 -5070 

RE: TCOI-165 

Dear bfs. Elofson: 

S-'ursuarrr to the electronically submitted Jerte~ of J t m  4, 2iM2, c$~:kli.e~f ftcitiY~ F@ i1: @LV + 5 r i g ~ t ~ $  ;%h4ci% 

ien copies of TOUCH AMERICA'S PFiTITfOX 4t'T'0 f K'f ERVESI1 AN!:I St[-8 g%Z'-jV Ytk R $ ~ P % * F : %  
ISSUES, dated Jurte 4, 2002, which is being tiled urr t ~ t .ha f f t~F?>~ t~c i t  , . X ~ k $ b : t i r i , ~ ~  Jfgd %Ice% izns~;!.rc$iE 1% 

the origir~al and ten copies of the CERTIFICA'TE Oil2 &lt%jF,FNC:: irtsrr d,tri~-G f k t . r ~ * :  4.1, ,:1k12 Irr 
i~ccordal~ce with the Certificate of Mailins. copies itre t~eing .ten! t r k  31% R ; t i w :  igtbr,E v ~ ~ ~ ~ ! ~ ~ c ~ ~ ~ c ~ ~  t ikg :Iw 
Ccrtificr~te ot' Mailing. 'rhose names and adtErt;s.i;es were f>rtrvisictt fa* r4* l-r? l4&,~?~1*2 KbiZtb~ t- ~ B I C  PI ' 

staff. 

An electronic copy of the Petitinn and (_'t.rtificatc (rf X I t t f i i ~ g  iticre ff;rkrcm;f$ri.q! :sf ?I,IIY ti[? Ok;i~:;: :. 3"4%13 

Si~lcerely yours, 

GN 1,:clc 
Ciric 1 s . 
c t  wiencls: Certificate of Mailitlg I,iqi 

R .  Dale Dison 
Daniel Waggoner 
Susan Calla_~han 



BEPORE THE PEfBklf: XITI ElTIFiS ?1;'633$1'4F lS%t ig3*k, 
OF THE STATE BF SOtiTI? 0AKO'f"A 

ER OF THE ANALYSIS OF 1 
OMTION'S COMPLI.ANCE 1 
N 27 1 (c) OF THE. 1 *f ('0 j {YS 

1 

h4otion ro Reopen lss~ies in the &ox-e-captirrncd docskct.. R> ii!c ~&#!FIY$Y, hirkktib;*Ia  FIT^-;.^^ VC.;~. 

from the Public Utilities Coml~~ission of South D;rki~t:t (kke '.C4*;nfi?f2ti?41~t I ) ,ru ~ t ~ i c c  :z.s'~~~~c:"~s:~~: 

issues to receive evidence vital to finaliziry !hi. ~eeanrrarca&rr%t;~ta tc* t5:~f t:cb&f:.ik ktc*~~rrtrna(kg,&?~\fr, 

C~nlnlission (tile "FCC") regarding qwesl ;t(I'av)6;rtirrfi T"'t&,%xs:l'i$ fiflB$i)Gifttr;g i.lc&: $~;lNkai 

27 1 and 272 of the cl'elecoa~m~inicrrtions Act of lfFt6 f t k r ~ i  '*=~td~*'b, 01tc: i . p ~ t f ~ p t , - $ i $ b i  kiiec:i bk.41: .ro;+i 

tllc public interest. Fut~her, Toucft tirncrica atxiis :a; i k t ' z i ~ f  ft-*k$iq C ~ X ~  $'b~b:!~$i~r;'lr;bj"i. 2tf-&5tr~$: $&4g'~i: 

proceedings pending resolution of 'I'ouch t\rtzt.ric;ilrc ~t*n%pt;~ i t j~~  k g p $ , ~  &A: $eZ.a," ; f i j bk j  i : ! ~ ~ ~ j % ~ k  

cluestio~~s concerning Qwrst's currcnt and poteiktiu! 'liairtri.;. ~%l.-i~.cp$r,zr~.~,;ii- \.i;ija itr$*~~d. f%qshitGiiii:: + 4:: 

thc alternative, Touch America requests th;rt, use [ ' r ~ ~ r ' ~ ~ ~ r ~ ~ ~ ~ ~ ' ; %  K=r:b$~takA;i 4/ E k < c i f r 7 t : d t i u ~ b ~  :;r 

regarding Qwcst's 27 1 cippl ica~ion tm tllc FU"s 31;. tcrxlrr 'ar&t~.~~.sh T C ~ ~ ; ~ * F , & ~ E ~  y h t u  z+f.r:Lic $I .  ~ f r ~ t - $  ,? 

complaints. 



C$'\i:rst*rc comp!it~nce wit11 the compe~itive checklist 

83i,;Gf I+,.- r: lt$rs--, 2-j- E,, t, " i t  I d  +a e;t ' ~ l ' ) r l + f ~ i  pahlit: il-~tcrcl:t implication of granting to Q~srcst in-region, 

tire r, 'trtrrtrrixxit,rt, ~'iriczr to l'ir.ializing its rt:~!o~~~nicndation 

+ -  ;:?::?+rbiti F!T+: ,," k' t ~ ~ r ~ ~ : i ~ r i i n y ~  ;it% tlrturiilg tkc flrral pllnric prior to Qwcst's sub~nilting its 

- 7 :  <s,r$z , ., c ih.. '?G I;:%' 1)s  c ' ,  $kt*: iyarca rtliticil il l  this hlotion havc a. trcnlcndous inlpact 011 all 

1 ' I  r)irrta A~nrrricii ntxcl Qwcsst are ongagcd in arbitration and 

""" ' ,i, ' f *: " k r a 4 1  . i t -  - * A , +  . .;-;*six $34 dne i ~ t s  iaf'tvlticl~ ~.c.lnrc lo t l~c  issircs prc:;cntcd in this Moticst~. B y  

"I'csuch c1111erici.1 is introducing important factual 

7i171~-/7 .,lrt~cfri~,.'~ I S ' ~ ~ ~ ~ \ ! i ~ ~ ~ ,  I I ~ L : .  ~11711 R I L I C ~  

mesicti brougl11 complaint actions before the 
intorl ,ATA divestiture. 'Il'lle 

Jr?c, v. Qtvest ( : ' o t ? ~ n ~ ~ / n i c ~ i i ~ n ~  

/ntc!sncrlio~~~f/ 1 1 7 ~ .  , el LI I .  
lliled I'cb. 1 1, 2C102'). 



, ,: . - ? j k , tt-hcil ;pi.;c:i.t;jr:s Q\\'?$t's conzplial~cc with tile competitive 

+-?%-:%A 5gJ-$ f*x-: A, z b s x  v o . k  a & A + - z  z,:i;5j7 yid4tg+:frttt$ .:TI r ix,y t;,pct.l; nt31t33 and tllc issucs raised in this Mntio~l aikct  

22% ":;?Q+PZ - --t5,pZ j,4i-r.,L : t i t  :; jT%r 'i r.ig;b &i;l$rji:g. j j lCSt'~tif, 'I-OUCII America helievcs i t  is necessary 

+- i &-~i-,&>$; * . c ~ ~ ~ . ~  I ss:$iriQtir in(i  ~ t l t > ~  %?i?.;'~t+~&~;i ii~litri~l~~ticrt~ tc) tll~suil'e ~ o m p l e ~ e  record in these 

B B ~ F  $ $s!q:d ?%-it %&2rf :Y$ 251;: frt'~;inla?iElre iff il)t~tj~clil'lg tllcst) poin1:s in the 27 1 

2." I s - ~ c T f ~ c  + f. ;jrbG ij; -4f:ty4ft~4 1~ ( ~ f s ~  .ili;rt j r r n  jift~~Ly r;iiscd tllesc mattcrs Ixforc this Con~miss io~~.  

: i  *,i ,V-T 7~..7' $ ti[ ' E ; ~ z : ~ t f c l ~ * d  t l t : ~ ~  if tivj)l cjrcide the IJqU C'on~/d~i?~l  011 the mcri ts. i t  is 

:a *? I~ ?- 1. : i,,ti. ir z Ijrilhcril ~tiai,rm ~.i+t;ttcit ti, tile 27 1 i~lnuccdit~gs.4 Iurthr:r~nnre, 'Touuh c2mcrica 

- 3 : t G 5  fg&: jii1! $,$IS,t 1 4. t tbI , 7  ; .! 27 1 iixtpiicarrtrns -- ax sci fort11 in this hlction - on ly  aller Qwest filed 

"e..,;.il .: i i 3 q : ~  7 - t 4 5 * ~ 3 k f i ~ 4 8 . i i ~ ~ _ 1 r ~  rt3h-f iifkll1llit1t.d ~d~liliorlal informtttion in I-csponse to ~aelated 

a:; k . ~ ~ ~ + . * ~  iilr ,,~t:~! ? I ' $ + ~ X ! ~  j iijtc12 Alil~iL+r1~:4 is I I ~ Y ~  tile iirst party lo raisc simi1;u. matters in the 

. '  $ 2  * 4 I*rtlt ~.i\i:a~13311~;,", ILI t i lo U!asl~ing~(~n 77 1 prctceedillg on April 19. 

I* L ,,,,, ,$b ',- . B"ai't:*?s i ;~ij;$i&~E g+:ij,ititliied r A ~ ~ l l l l ~ i l " ~ ~ t S  tn tllc Wi~sllington Utilities & TI-ansportation 

t :b~~~r - . i : i v . , - , : :  te.%4 1 i' "i i.~-ilijic~rsai;hing ttlc I*uhti~: Intt~r~st ~ S P C C ~ S  of Qweslys activities and Qwest's 

r ;  . c -  ' - ' r z ~ ~ ~ - ! ' : ~ ~ l ~ ~ ~  +':~bEti, I ?%. l i~ r !?~ i *k  tiat3 ruyu@r;ta; ccmccming thc vcry Pdcts at issue in this Motion. 

briefing with I-egal-cl to the 

the denial of the pctitiml is 



fi  % .  er;te~hhr&tc 3j:ag I crka:/? ,-iillorica  xis st‘ thcsr ~na~ters  before this C~ommission prior lo 

- -, , 
IF&. , t&~%ri  . , , j 9 j t  i j \ \ t :I*~Lii  271 ;i!21.tiil-1~ti0n 10 [ I IC  Z e C  C . vI-!l~ FCC llas esplaiined tl~at checklist 

r 1 it? ~ ~ - . f : ~  i%-.? i(i:iib~i& ~ S + L !  116 r a ~ ~ t f t i  GJT the first time cfurii~g t l~c FC'C:'s rc\,icw of n 27 1 

" 1 

.ti t,tdizg:r.l:;i % *  1- t * 71f r p p ~  t l f ~  ,\ ~ J I I . ~ , ~ I I ~ ~ ~ ~ ~ ( , S L " ~ / . Y  2 71 (11~~1c1.. cc[CILEC~ should raise iss~tes 

;, t L;;+,~ :ziz i~ ,:,%-;t;$f~.i~ $~c:i'r'i.*i\ tl~f?ts r~lc-,-fil~t sfcitc ~mceedi~lgs \vhcre they call be properly 

r* 

,y$rk-t* ,y .r ' j 4a.t~ I rqll:ft - j t~ t :r i~ ; t  prcsCnts ftnc~s regarding thrcc important issues to this 

f I,$y~iYt:;?.-).:ccr: .t?+ fit;" pfrsf~:i  Ittftltt! ~ ~ I T I [ I I \  tO ; I ~ ~ C C S S  S L I C ~  COIICCI'IIS. 

i sg iui, z$r..=i i j  i , : rami~sit~~~ 5fltbtl\d 110t ignvrc tiic pulAic ilitercst consequences oSQwest3s rich 

?t:  a + - * %  i g f  nBif',-x'ir'iPtjQfttt%5: i j i i j i l ~ 1 4 ;  ';ii~i~l ~ ln l ;~wf~I  behavior. Q\vcsi's l i t  fibcr IRU service 

cc:t~, r:i&~>- s p!r :a~4~r  ti'tcli ~ 1 1  ' j im~ l f  A I I ~ C ~ ~ C X I ' S  con~pla i~~ts  to tlie FC'C) rcpresent no less than tlie 

A, -k a-itaak % i ~ ~ a  1;: t h ~ ? ?  .! 1 4 icdd&&ltjf by I)~\\.csI or If S WES'I' Communications, lnc. ("IJ S WEST"'). 011 

17. *. : t . i? r , c  % psi- r4 i : ; l z ,~ t . , - g t i a i~%n~  F.1.3~ l i ~ t t l l ~ l  I I S Mill;,Scr in violation of Scction 27 1 in its 1~rovisio11 

4 % ~ ? . ' ~ g a x .  j >  ih]ilzdF. t i % h ~ ~ I  A /',A scnnrvi~cs: 1 ) thc provisjon or 1 -800-41JSWES7' service; (2) tlic 

; f , i i $ , . , j g  iifA#jiFtY.il'l%'ktB hf:h+~t l"~f i  1. $ U'li3.l' :lrrd Q\vcst; and (3) l.1 S WESTS ol'f'el-il~~ ofl\li>ljonal 

t i  - ..;i , ii-:* "4 ~-3,,bir11x1', i ;iiiike fjli: p r ~ ~ - i o t t s  \~ii~liltiot~~. ~vllic11 Qwest prcsul-i~ably 110 longer- offers. 

:k,- .-. h+r , I . ‘C $:ti$-? ;?F, h- r%:;ifC~tCEIl LIII ~npoiirlg vj~ltttion of' the Act, 

%;zL atr;a:9, r , r ( ; b ~ e ~ t ' : ;  lil 13t~i:r ZMl is viola~c ihu i~c?ndiscriii~ination safeguards of Section 

- v 
, ..:+ t Ft- itr ~ l r  rstoar oi ri~fi~t'm;itiotl ~vgarding lung distance services and customers, includi~ig 

- . 5 , -  . ~ , a : , c ; ~ s ~ ~ , * * ~  + i ~ ~ t ~ s i f l i l l $ ,  c\iii~tt)lt~cr E~lli)r~~iiltio~~, hilling data, anti cil-cuit and facilities 

J .  r C ~ -  ! J ~ J ! E ,  Z- -1 jb f~!b# ;*~! l t f~k l  (lj !"t~rizoil NLIII; Ii\~,qI~li~d I I ~ c . ,  Bell , ~ ~ / ~ l l t i l i ~ ~  C ~ ' O ~ ~ I ~ ? ~ ~ I ~ ~ ~ C ' ~ I I ~ O ! ? . S .  
p *. z: t~ , e - :  +--J+;  1 ;,J~v f 14 5 ~ ? c > i l ] ,  ,YYi+rliY 1,017g IJis/ctr?ce (~'011zpu/2j  J (d/h/u FLrjzi117 ~)7le?y)u"s~ 
. . . -  . " 
zt J. ~ , i l , : , s - .  iii,2s 5 rl~:lia titli+hitl .\.i*lt~'t~rk!: Ir~c.. fbr ilr~thorirntion lo 13r-ovick //I-Region, la7ier-L,~4 7:.1 
x , ~  i j!%:r*Gtj hi~li\~*r~;t- %J~ti~i$~ti~Cifitm Clpiniun and Order, ITC  0 1 - 130, CC Doclcet No. 0 1-9. 

< 4=: ~7~ : k ;I; 5 . -  IS?-zi2 1 ? 3*-L\lc15 ~ ~ ~ ~ : ~ I ~ ~ . Y ~ / I ~ s  271 01,t/er.'). 



idcntifica~inn inforl~iation, Qwes~  provides Touch America with inadequnrc aid discrimitrator% 

aeCGSS to such inhn~iation. Further. the Qwest affiliate, Qwcst Commi.trric:rtfc~t~s Cnryf:mtirltt. 

("C)CC'*). h a t  provides the lit fibu- IRUs has not represented tllnt the IRl's ;wi: sbjitiinldc to v':i ic~ 

cnrfit'il:c 31 rile sarlle mtes, terms and conditions. "The arrangement demialistra~cs that Q~vcst  and 

QC'C have the ability to prevent competitors ii-0111 puircliasing hciliiic:; 35 t *X1;s .".P? pE;tcir~g a,c*c,"t% 

&rid fi~cilitics in tlie non-ROC affiliate. 

'T'hird. Touch America strongly believes and thus ur~~eiluivcsczll j' contcndu tErat <ltsc;ext 

ofkrs lit fiber lKIJs as interLATA services in violati011 01'Sectint~ 271i. 13ui Qt\~lii'> s~.lrgtrtlucrzi.$ 

regarding the classification of the IRUs as "facililies" raises seritws ilucstie?~rs whcklrcr t t ~ :  fiiF :, 

arc subjcct to the colnpetitive checklist under Section 271 [ac)(2)(13), t ~ r  ligkr or'rec:cnt Y,)ubes 

t~rgt~tnants that tlie IKlis ai-e akin to unbundled network cie~ntints t."E!Ml's"): tilctofilrc, !fl-c tsrtie s- 

riglit 10 examine the lit fiber IRUs for checklist compliance 3rd noi7cliscritt1ln;iiifry a2cdGq ,7&$d 

pricing urrdcr Scctiolis 25 1 (c)(3) and 253(d)(l) of tile ACI. 

il, QWEST'S HISTORY OF ANTI-COMPETITIVE AC:'TfC)TI;S AiFiTl Sifi;4:*"l'lifl% 2k7k 
VIIOLATIIONS PRESENTS PUBLIC INTEREST C:0LalS&QtJENILE::S Tf fAr3' 
91%8UL111 NOT BE IGNORED 

()west's lit fiber lRUs violate Sections 25 1 .  252 atxi 271, : j ! " t t~t i  Act :tnd iir~r2;iiatcr 

dc.nrcmstrarc Qwcst's penchant for violating Sectiorr 271. Witlr tlzc f i t  liiwr iitl' ilficria;+s, i , ) i ~ t s ~ r  

(inchiding the legacy U S WEST entit31 has achicvect an unprecudclnicd fi,~trrth vir;ulittitrra ell- 

Section 271. As highlighted in this Motion, Touch Alncsicit's co~npIujalts ivfikrt: aErc F c '  

stgarding Qwest's unlawful lit fiber IRU ol'ferings go right to tile heart c~t'ttle rnoxer- reptinitrig 

fJtv~sr'r; intention al~dlor ability LO comply with the promises it i s  c~trscnti? r~nahing ttt t t ~ c  

f.'ommission in the 27 1 proceeding. 

Without rehashing thc specifics of each violation, i t  is iunpnnnnt fix -1 ctttclt -'snu:rit.;i ti. 



Iymind ihc Comrllission of Qwest's and [J S Wf.!,S'f"s previotts \-iolorii~ns ctt'Scc1icun 271. 1-tjr 

esmnple, FC:C found that U 5 WEST violamd Secliol~ 27 1 b!; ofkrinf in-rcglon. in~cri.;i fa:% 

sen ices (hrougll 1]1e provision of I -800-41JSWEST scnrice.' In addition. prior to thuir ttiergcr. 

f'J\vcst and I T  S WEST teamed to offer in-region, intcr1,A'I'A services ibilniS1~.d with fo~:if- 

cscbanyc servic.es. in \~iolntion of Section 271 .' And in anoll3er csan~iplu ol'nnla\r.St~l cx~t~ibci. 

the f"CC' h u n d  Qlae LJ S WEST'S National Directory Assista~~ct: scstrice t!Ffe'rii~g \ Y ~ S  ;1 ~ ' i t l h t t k $ ! ~  

of Scctifin 27 1 of t l~c  k t . '  

Wllilc parties to thc Qwest. 27 I proceedings have addrcssecf ihlo pscvio1i5 Scai-rat1 27 i 

*;ic~lltitians in the provision of I -800-4USWEST sentice, tttc Qwcst-I! S LtrIi-S'j- ioirrnrng 

iirrailgcnicrlt and hii~ti~)naI lIir(;tctory Assislarrce. the lit fibcr TRIJ pruscnts :I diFf;.rcr-tt scr of' 

~~retnn~t811ccs. ~ ~ Q s I  important, the lit fiber IRU i s  a current ar~d U I I E I ~ I ~ I ~ ~  ~ i o k t t i w ~  t:fSt't'ticlft 

27 1 .  Vv'l~ile thc Scctioi1271 violations regarding 1 -81)0-41XSiVlS'I'I' tire icnn-tiurg ;Irn=;lngt.rnew 311iif 

Niltim11tI I ~ ~ ~ c c I o I ' ~  ASS~SI~LIICC arc I j i ~ t o r i ~  viof i t t iol~~, tlic 61 fihcr 1 K I k  exisi itf this TQ) t:lirttj~tit, 

~ternonst.r.airng that Qwlest is n cc211tinuing bad actor iil the tclecommt1'nic;1tit,nr, n~itt.k.~~p~,tcc. 

Qwcst's anti-coi~~pctitive behavior is unlikely to inlpr-c~~r: oucc i i  r~httt i trs 27 1 ,r~ltltr*rt rt: 

I3tlc;tusc Qwest continues to violate Section 271 pritrr tn rcceiuitxg proper 271 irttthr7ritj, 9irlrrl ~ E I C  

*y -9 r I;C"C,'. 'l^uucl~ America bclicves that ()\vest cannot t ~ c  trzlstild ti) kccp its pritnrist's ~rridc Irs ttitl -_ i 

.I_-.-- -.-%.......-..- 
7 

SLJC In /he i\!~[trcr of ATK.7' C 7 c ~ l p  I- l.'S IT=EIC7' f .~~~ t r? i l r t r i c : r r l i r , r l . j~  I ' ~ I I :  , i c t j t i  Zft'f'l 
! > * I L ~ L ~ ~ ~ ~ ~ ? I ~ I I I ~ ~ ~ L * C ~ ~ ~ ~ ) ~ , Y  ('~217~. 11. (-1 ,S 14Tt5'T ~ ' 0 1 ~ ~ t t 7 ~ i ~ ~ i c ~ 1 t i o r t ~ ~ ~ .  h: . I.*ilt bas, l:-tl'l-2R k ~ : ~ ( i  i 
4if-/2, I):\ 01-418 (re]. Feb. 16, 2001 ). 
X *YL+C Ir1 the 114crtre1. of-A 7'6: 7' C'OY~I .  ,~in~t.r.ifc~ch Q'rjlp ~ i / ~ r i  I _ ) i i ' ~ ~ t  i ; > r t ! r r l t t l - ~ ~ ~  ~ : : t ~ * * t f i  < rrbj")  , 

~ilonrjrand~lrn Opinion and Order. 13 FCC Rcd 21438 I lClclX) ("7k~iairl;:. lIrrkLlt='t. C & J ~  I"/ !rrir 
nonr., l; ,Y 11'l%" C'ainrttrl~iccllions, ltic. 17. K ' C ,  1 77 F.3d 11!57 il1.C'. Cir. 1 [I'Flj. ,:t.q  it^,:,,*,/ t 
S, ('1, 1240. 
i d  

S'ee A;IC'I 7>Ieconzmlr~i~:c1fio)1,v Chi-17. I.. L' ,I' 1I'I37- C~r~mt~rtit~it.rr~irr~rs, hrt:. , t t ~ t i i  :\ Ic'j 
Coi-11. I' I l l i ~ o i , ~  /3ell et (11.. Mcmnrandu~~l Opinion 2nd etr~i~i . ,  U;\ ~ L I - Z - S ? ~ ~  



(rmcaedinp. Rlc  Commission should nor ignore ()west-s anti-campctitii~u hi.lier/i~r and nnlaa!ii! 

:~cdarrs. i i 4 r f n  271 a~i th~r i ty  i s  granted. Qwest will simply step up its anti-campetiti%c efftrri3 r c  

itle detrit~~ent of competition and consxuners. 

III' QWEST'S LIT FIBEM IRUS, PROVIDED THROUGH A SEPAK.4TE 
AtFglLIATE, DISaBMWATE AGAINST CARRIERS, tN IPEOL$aTfC3K CIF 
SECTION 2"72(C) OF THE ACT 

Itm its Answer to the TRU Complaint, Qwest explains that QCC. an :ifljlia~c st'psixtlte L'iiirrr 

tbr local sxchange carrier Q~vest. provides the lit libel- 1~11s."' Srctirbn 272 nfthr: tXci.1 icijnirci 

must he c-tfi-red through a separate affiliate; however. it is premnturt? f i ~  Qx~csl LO ixff~r iu-rcgici~r. 

in~url.A'SA services wiihout 271 autl~ority. regardlcss of the entity usled tci t>fkr  sueit s c t ~ i w c ~ ,  

in addition to oflering in-region, interi,ATA services rhrorrgli n separate :iiiiliato, t i~u:  

KROC and affiliate mus.t comply tvirlr the nondiscrirnlnai  snfegnzrds of' Sectit~n ' ?Z(c) .  

1 Ir?cter Section 272(c)( 11, an RBOC may not discrinrinatc bet\vcetl itiit7IF~11~ i ts S~ctit7ni372 

k~fliljafc: ilnd any other entity "in the psuvisiorl or procurement of g~ads .  scrz.ittks, t:xeilifi~i:$. ;tad 

inronnatirsn, or. in the establishment of~standards."" 'fhc FCC has cictcrnlit~cci rlm+t '"the. 

pmtecric.~n of scction 272(c)( 1 ) m e n d s  to any good, service. Ihcilitj., as ix~fi)rt-rl:rtion tioat n 13C IC 

pnwitics to its scction 372 affiiiatc."" Morc spccifically. 111e f7C'C: *-colrskruufs] iht \ tvr !~\  

'scrviecs* to t.ncornp4ass any service the ROC pl-avidcs t ~ 1  its suctirr~~ 272 affrtiatii, it~ctuttiz~g thc 

*-s*yw<-,--- ---..-..- "--" " ---..-u.-.---- >**-- '-.,"%- - - 

i rcli, Nnx . 8, 1 999). 
i ! I  See --i F L ~ ~ ' L " I '  of Dcfi17dc1171.~ Q~rlesf C:ornn~ln7icnii1~11.c; 1rrrcr.t [uric~rrril lirt*. . Qi;"is:, li r 
c '~lrj>rtralion, cuzcd titvest Conrnr1(r7iccctions ChlAl?or.rr/int~. Filc No I'E3-02->5ff)-rlCr7, ; ~ t  t 1 r tijci,! 
X,%arch 4, 3103) ("Q~t'esl , ~ I~ .FI~JL'I ' '* ) .  " 47 U.S.C. 5 272(c)(l). 
4 :  " 5 " ~  I t ~ ~ ~ ~ ~ e ~ ~ 7 e n ~ c ~ ~ j ~ ~ 7  (!f117e ~ l ~ ~ ~ ~ ~ - . ~ ~ c c ~ ~ ~ ~ t ~ t i i ~ ~ q  Scifigiiurd.~ f!ikSi3c[ioti c u i d  2-2 t ) [  t h ,  

c' brnrr~wzict~lio,~~ Act qj'I934, CIS u m c l ~ ~ l ~ t i .  CC LSclcket No. q 6 ~  149.. First I'Zcpnrt and 4,)tc-rfer: 'f 



- . I ?  develapment of ncw scrvicc offerings. 

111 proceedings before the FCC, Touch America has dcrnonsirtiter? that V\+~qt  

rfiscriillinakes against f i u c l ~  America vis-8-vis Qwcst in its prcx-ision uf i11tbrtllalioTI R@irti;tlg 

long distance scr\,iccs alld custoll~ers." Owest l~rovides Touch hlnerica rf it11 inadcilliste 2o.f 

discrirnil13[ory access to various databases containing. among othcs things, cirstulnef itlf'iln~;llic>f'i. 

\ling data, and circklit alld [acilities identi ficatioll infc3r111ation. 'I'onck America htls flliiik ;I 

sigl~ificant showing that Qwest 1- as access to Touch c2mcrica c~~stolner infili711:tfi~kt1, st>fk~:i~-~& 

sy?iierns and other ctatabascs that Qwest or an affiliate can access or tnanipulrite \;t'itIlia~~ '1 c ) ~ ~ c # T  

,Limcrica's authorization, conscnt or knowledge. 

'tVit11 respect to the lit  fiber l R U s  offered by QCC. the Qwest local t.sch:~t.igc ctuLrior It.,riri 

c3ar1; tibcs and transport from QCC whilc otlier cal-ricrs arc unnhlc to c,t?tait~ EIX snrttc ser~ ic,.~ 

:jilt sanle rates, temls and cot~djtirms. In addition, Q~vest anti QC'C 11u.i.c ntlt rc.pt.cst.~rfrcf rk:tz 

~:inlrer cltrricrs will bt able to obtain those services on nontiiscril~~inat~~ry terrlts. Qtricsfc and *$('( 

arc i~biic to cngagc in a shell game by placing assets and facilities in the nrm-HO[' nfkili;.ttc ::uJ 

lrlainliilg Illat thc BOC has no facilities available for purchase as IfHl<s. I'hrts. {Bsc 15t If.' artif ttrc 

272 affiliate can avoid complying with the n o n d i s c r i m j n i  safcgl~arrts of S ~ ~ i i o t t  25 l 1111~1 ??Y 

It, would be illogical for tlie FCC to approve a Qwcst 271 application r i i  tiria ninlc, F:riioim 

t"incriea urgcs the Commission and tlre FCC not to turn a Mind cye lu ~ f ~ c  n t ~ i a ~ ~ ~ f ' t ~ l  fit fib: ilti 

ctffcrinps nf'Qwes1. If Q\vest were granted in-~-cgion, interIA'l'h air~horiry today, 'f'ouctt . \ ~ r ~ r - ; . i ~ : ~  

\vilt~tb iinmediatcl\* rilove for a "star~d-still" order based on 7:iulatinns of [!re ~1~~!tifi~~'i~~1j~t!.i:;rr~ 

962-4129 8$2 1 8 (rcl. I ~ c c .  24. 1 996) ( " ~ V ( I I I - . ~ C C O Z ~ ~ [ ~ M R  SC~~~~ ,C: [ IL~~ 'C / I  01'~lr ' f" ' ) .  
i ?  lfi' y 3 17. 
(: Stv s ~ q r c i  n.2. 



provisions of Section 272(c) of the Act. As the FCC has esplainct" iin irs cl~rdet"~~ i:rkiiiti:ig St . ' ~ t : ~ i l  

; * 

271 approval, such authority is subject to review and potential srrspt.r?sirrn nfrt.viti.siitln 

'Ibuch America is not presenting an argument based un hypclthrtiral ilr purcilti;!l 

discrilmination. Rather. Toucl-i Alllerica has shown actual discritnir~utitsn 12) Q%esf i t1  Ikt-~l: :r 

itself' :u?d its affiliates over other carriers like Touch Arncricn. "l'hrt~ di,scriln~ ct;tirritr !$it! altii 

?;irnpI~'disappear with l11e grant of Section 271 authority. and the f;f'i,' k;fi cupfGrrnt;'if thiat r r  l t ~ i i  

. r 

nut hesitate to remedy sucl~ discrimination in violation of Strcticw 279 by isanrty - x t l ~ i ~ i - i % i -  

!l\ orders and fieezing a carriers subscribership as of thc date of mc1.r orc:lrr. h ~ ~ ~ r ~ k t ~ k c r 5  $35 thr: 1 t'4 

espIaincd in its Verizon New Yosk 27 1 Order, Section 37i (d)t(~)t  A )  tlf't/~c Xi! psr$rtrik the F'I 
' 

lo issue such "stand-still" orders and ficeze subscribership \~ i . i t l~r>~l i  ci,>n.dcrctit~g ~i KkjF-tliu-it if i:id 

type t~earing beforehand. 

Q\vest+s outrageous actions in violation of  Section 271 are h41~1 cn~r~ tgh  b~-i-'irhtlctt 

consilieri~~g the filct that it is also prcs~laturizly acting il'i ~iotsltien of I;.;l.ii;.tirtri 242 F ltr5 

~.on.tmissio~~ should not ignore S E ~ C ~  inf i~n~~i t ion :IS it e~ nliintc?, the (JIVCSI 231 ;t\cckii>k, 

particularly as i t  considers the public interest aspact trf recun3~~1etJi11g u t p p l ; ~ ~ g ; x k  :*FhJtti:i%'+ 

Section 27 1 application. 

iV .  EASED ON $$WEST'S POSI[%IOW THAT I T Y  t,fT FISlW ZrKliS ;;$&!Pi; t " ( B  
LifdlES, THE IRUS SI-HCBULD BE EXARIlNED FO14 C'OPklPtt~$$~1< a;5"01'ti "ttff%: 
NQWISCRHMBNATH(PN E%EQillIREMENT& rF)P SEC:'lfX4'3NS 25% .-ri"&;irz!$2 

' 15 S'~L*,  c.g., Ir7 the hifuttei. c!f/lj?,i?/icalicm of'fJci/( ;fl/t:tltiih :!:"i !;irk ft.'eiin !-. I ! u & : $ ~ ; : ; c ! ~ ~ : R  : : S ; ~ & . F  

,Teetion 271 of the C,'~~mmunicutiot~,s i lci  f 2 r o \ . i i i ~ r  fi?-Regit~rz, f~tie*.+,lTIlt L\'t~~t*ki.t- ;q ~ i i r r  :'.':ir\a i rid 

Sea' York. F ~ C  99-404. CC JJocket No. 99-295.511 446-453 ire$. I?rc. 22. i@li#tli rn<~titig lit,;! 
Scction 271 [d)[6)(A)(iii) of thc A c t  peranits ti le FCC: 10 suspcnsl r w  ~ C Y ~ ~ L C  27% S I P P I I ~ ~ . ~ ~  r t  "I;&& 

ROC: has ceaqed to meet any of ~Ile conditio~~s rccluirecl for strch a~pprc~iafj 4"i'ar;t f'ft;.A .' ', 

Il)riJI.r"). 
I h ltl. 



On June 30. 3000, @.vest and I-: 5 WES1' nserged to fom~ n st-it~glcx c~rkrt>,  nhreb rc'n: ~.e:;tf 

stllrjtzci to dlc ragional RBOC restl-ictions and irtcun~bctlz Iocd es~hangc c--rrnicr i"1i: Fl""i 

obligations under the Act. Pursuant to the FCC's A.li.gm- (kiJesa. Qirru! na& 1 ' Wul.3 f' %heei. 

ordered to comply with Section 27 1 of the Act hl- tiivcsiit~g (J~ved~s iintert- h't'ri kttsincsr ir; f&k: 

17 IJ S WEST region. Despite divestiture rerluiremcnts btndrr t h r  .\(i'r;qtxu. FJ~lr.ik~s~, Qrcrsr i~titanii;.'t 

- and. to this day. continues - to provide indefeasible rights i?f tx~ectlKQ:sj in i r k  fihcr Ltl j f ~  

Qivest region. The lit fiber IRUs provided hy Qwest are ir~-rt'git~t~, ij11tcr1 .tVf r t  s e ~ i s e *  t t r  

vioiation of section 271 of the ~ c t .  

In a complaint action filed before the FCC", Totrrh Amerint hinr iica:%itctt tit< rrk lr i~E  f<Si;rlst?r!:r 

wh!~ the lit fiber IRUs violate Section 171 ." in ils snsnrr to tile iR i - ' f  imrf;iirrkri. t ) n u ~ i  du;iiv. 

that the lit fiber IRIJ arrangcnlents constitute in-rcgir~rt, intarli,Sf':+ serr,icg> E M ~ C  ci;ktaj3 ~ l i ~ t  $ 1 ~  

lRbs do not violatc Section 271 ."I As one elrmcnt of its dckiac. (&%-&:st :"$tic' iii.!t ihc && 

f%er mid lit fiber IRUs are facilities rati~cr t l~an sert ices," F~urthctrt\nrc. c';)witr ,$@%:,.r thz; te f~r i~c;  

Co~llrnunications Corporation, a separate affiliabc vf t&ru fJtku5r; !mid us~ \ra l t~y~  ~cwii;.r;. >elk* tkit: 

In drawing analogies to srippai-t i~ pcrsirirkn that tiRt ;.r iiFc !tnli:;c;.st% st2 L : d ~ i i f ~ r $  ,eyxCt ibrtl: 

tcIocommunica~ions services. Qwest likens tltc BfZl bs ttr the psnrr~siht~a ~ y ~ n f * i ~ $ ~ y  :rf trvIGg;g$:di, 

17 
117 i I ~ e  Ilhr/er. o f  Q~~les t  C 7 0 ~ n t ~ ~ z r ~ ~ i r ~ ~ r t i ~ ~ t ~ b s  i?t~dr.niili~?ltirf Art: illtr! f '  P i~ t s J .  [ F ; ~ J  

4. /i!~~?licutic~i7s~fn1+ T~.clnsfir oj'Ci)ni~oi tfi-)rr,ncistic crtlri iititertti;t~t(:r,~it9" ,i;c** i s *  r::% ,'i$ r,+rrf f d i d  

~ ~ ? ~ i h n l ~ ~ z ~ r ~ i o n s  ~17d ill?]?/icnliofl o 7'l.(lt?sfi1' CO~III'CJI c$'(J c%~f4flllft-!tk' i ilJti^? a ! r ~ ~ : c ) i ~ $ ~ ~  j E i t ^ k 4 ~ t ' i r  

Memorandum Opinion and CPrcles, 15 FCC: Rcd 1 ZC)Il'-f (Zil$iGj f "  ZCO~~;zhct' t l ~ - ~ i ~ i ~ " ' ' f  
18 Sea IR l i  Col?zplnii?t. 
") Id. 
20 See ger~ercrl(y Q~cwst Ansli~er.. 
2'  See, r.g . Qw-csf ,4,?.s1vct. at 5- 12 arid 77 8. 8 1-85. 
22 Id. at 1 1 ("The IRUs here arc sold by Qxwst t'trtntnttilic;~~~~rfl* t ' r  s:f%r::2~F~p~~ ,I +.iy.i~ itjc: 



. L 

including such tra~lsfers as international undersea cablcs and hltrc c;ncliitt: rr.in.j.rwder c.rp,trtQ2 

alternative to conslructing oneSs own faci l i t ic~."~~~'orthur.  (;lticri ;i~iioia itral *?z:rc 5.i 

the lit fiber lKUs are in-region and tllat the lit  fiber. IIZi k sin q~tcstizrn -'tlnl>' c+ti\ IY <if  ts+-s"rik .us$ 

number of sophisticated parties (typically. hrxt rltif nsussa~iF$ ::itvit:-<. c a ~ r t ~ r ~ \  tit' 

ISPs) as part of their own network systems."'s Q\wst arguer itrrtitci {Rat iia i i t  Ghri i H  t % .ire 

facilities akin to lit fiber t~.ansport capacity reqtlircd to he nikrvtt i~ i~~ht~~bi i i~t i  11e~'ci~nrk elct-i~tk~~k'. 

Touch America I~as 110 doubts corrcert~ing tlrc ElOrrizCttidss 0% ifis post titxz !hat {$west * %  11: 

fibul- JRlJs arc prohibited in-rcgian. ilitcr1,ATA scrvicr offm-ings. "#it1 eRe%:urs.nt %;iscEi t!;X? - 4 .  :;rc 

Fou~~d by the FCC to be in-region. ii~terl,Al'A scr-.~*iec t~flG;*'rii?g~. Q:t%\tl.$i, i k  i~ ~,cFcitr ~ ~ ~ i ~ i k i t + s l r ,  l70 

Section 271 . However. Qwest's argumcnt that f i t  Ijfaer $Kt 3% ;an* rtp-rani*;tmh!r. F 

inlllortat~l issues. If 111~ FCC' dctcr~llincs that ()west is correct kt5 its p!\3csifittasr rttc2a; Pi& k'itwr 

lRlJs are akin to LiNEs. then this Cnnirnissim sheruld cft.rcrr.rliiila;: 1116tt i s  F r , r ~  ir rhr!.: a~ratss 6;;t~&r;.>:k 

27 1 (c)(z)(B)(ii) of the Act to ensure that Qwest 17i'ti.r~ t l o f t d ~ ~ ~ r * ~ ~ l ' r ~ t ! ~ r ~ ~  ss:Cd?st trk ,~ta$i. pDr';trg 

. a  

for the lit fiber IRIJs in accordance with Scctinl~s 25 I tcti3: ttmh 2524 htf;jt i I r+t  etid - f IW 

Coml~~ission has bee11 revicwi;.lg Q ~ ~ ~ t s t ' s  checklist ~ r t t ~ ~ i ~ l i ; r t t ~ c  $xi$ !:;a:; rrl-ik~ ~ ~ t ~ i . t ~ ~ r f i ~ ~ ; ~ t ~ ~ i t  ~1vl- i ~ 4 1 1 ~ ~  

at all to date. 

--- --- 
i. affiliate of the local escl~angc carrier. .. . ). 

23 Q14~e.st A17~ttvr  at 7-8 and 77 95. I 1 0. 1 1 2' '' Q~ast  A,~sn]~r. 7 1 12 (tiling an FCC' dccisictn ;clkircssitir; Lit :lad iiiiitt !'&ci !Kt %i 
25 Qwe,sl A 11.~1 rler. CTjql 8 3, 1 69. 
26 glue,st fIr?swei., 7 1 12 ("The Comn~issic~n has itjbfr hut3 ti;,~t itrcirr~sk?~c.zrt $.:lt:,tf r%.ii,-tr,tq$$* 

carriers are required to offer both lit fiber trr1nspctt.t cnpacitt ;irtd ~k~rf ; ,  fihct. a%, ~ ~ ~ ~ b t k ~ f r t i & + * E  1?:-ii,^4~.& 

elcmcnts.'"). 



Fen. the fbregoing rcasons, Touch Alnerica seeks an order frt~trr $Iris f:t>o~ioiil.;itin rt@-;ir$ 

tilcse proceedings pending resolution of Touch :Zmerica's compklint ail the FCC*. Xrl rfi~: 

altctnativc. Tnucll America requests that tlie Colnmissiots conditiilrt irri rrcorramcttd;riitrti 

X 7 - 1  

regarding Qwest's compliance with Sectiotls 271 and 272 r311 fhi: 14(  C s ifdermi$f:ltir%ii s~:&irGki~k: 

tile St'~liol1271 and 272 issues. 

Rcspectli~ll:. submitted this .Irh day of J~nic, 20i12. 

1.lltljCI.f tZhIlER1CA. INC.. Petitioner 

i..yrrn, Jackson. Shufrz & Lebmn, P.C. 
P.0, Box 8250 
Rapid City. SD 57789 
'I-ttl: (605)  342-2592 
Fils: (CiOS j 342-5 1 85 
l51nnii: glebrern~~lynnjacksor~.cc?~l~ .- 

Daniel Waggoner 
Davis %fright eI-ren~aine LI,I' 
ZhOO Century Square 
I50 1 Fonrth Avenue 
5cattlc. W.4 9871 01 
'Td: (2116) 662-3 150 
1:;ts: (206) 628-7699 



BEFORE THE PUBLIC UTILITIES C'OPlb~lSSl~3!+3 
OF THE STATE OF SOUTH DAKOTAI 

IN 'EXE MA'F'TER OF THE ANALYSIS OF 1 
Q W E r P  COR1'OKATION'S COMPLIANCE 1 
kVT'2'131 SECTION 27 1 (c') OF THE 1 'TCtj l - 165 
7'f<!,f3C~JMMTR\TICATIONSAC'T OF I996 1 

CERTIFICATE 01- MAI1,INC; 

i hcrcby ecrtifi that copies of 'I'OLICH AMERICA'S PE1'IeI'ION 'TI? IN7'11RVPI1; if%NI 1 
% f ~ ~ ' l ' l C V d  "r0 REOPEN ISSUES are being deposited with the tdnitcti Slstcs Pc~siaX 
Scrtiict. \<*it11 sufficient postage as First Class Mail in c.nvulopes a,dcfresscd to all pcrstlrts 
iis~vd hclow. on the &day of June. 2002. 

MS, CC)I,LEEN SEVOLD 
h.TtZNAGER-REGULATORY AFFAIRS 
QWEf3''T CORPORATION 
125 SO'I1?'E.-l DAKOTA AVENUE, 8TH FLOOR 
SI-I'.)I.jX FALLS. SD 57194 

MK l3.fCIMAS J WELK 
J'$~~~"I'OK@EY AT LAW 
"t30YCE -RVBUWHY MCDOWELL & GREENFIELD 
IX> BOX 5015 
SI1:j8l.j)c; FALA$, SD 571 17-5015 

%IS, MAR\' S WOBSBN 
AdI"1'C>W%X AT LAW 
S'TCI131.. R1V ES ELP 
1131 SOtT'fW CAPITOL BLVD., SUITE 1900 
136)ISE, ID 83702-5958 

hfR, fCliIIN L MIJNN 
ATTORNEY afr LAW 
QW fZ2Yr GORlaORrZTlON 
1 X8f CALIFORNIA STREE'F, SLJITE 4900 
I3ENVER, CO 80202 





++$a 3vnitRf;s a FISCMER 
dg3$gt~2R< $;L33sk ;x:yANtr 
g"33 C43356 P f ,TIM@ 
133% $:1;"6$T BAY44t1l3 AVENUE. SUITE 820 
42E: SV.*)Z%$ - i'3') RO;ZIl!J-2~)45 

%$& &%h&Z S'rAeY 
F%$i CC$N$GtS?T!%C,3 . .$;'a. 

tkxn h%%;&ESOWI3ROcT;1K DRIVE 
C$4l:,."%"ESNF5, W Y" 82009 

$45. X-%'NN .A S'I"Ar7L"C 
gt91'4'P:; Y" 4.~l:lllT~,IIZA'X''ION 
r%?r ~ V A I  EFURHXR STREET. S'CIITE 4.900 
trt<sv~~t, rts aozoz 

X B  449z?%N!i f%AGGFI;, 
$$Vifi1:Sf f "QRPCbBAl'fON 
%,$C'31 Chi AY:flll HI,4 STREET', SUITE 4900 
$FRNYnrl;R, tf_Ytl 80902 

34;mac it!' f%r~%nrt Signirrg Ccrt'ticatte. Gene N. Lebrun 2 
5 i &$3ftf\i~e;;~~/~. 

* ,  ., ..- .---" 
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JkfiLib 19iilbril f tlol30tt 
f2'kxuatji;i t* i Iirccior 
S'"sz1~Llie i ' r r  l i  tics C;:7r~nz1nissian 
Sfk~la $';tpitrurl I3uil~lir1g 
Piclirw+ ;i;t,uth Eklkntri $750 1 

FAX Received 9 U k m  

b5EC:w~ l;nJ e,.nclt,~st:d Qwest's Opposition to Touch America's Petition to Irttcwene u11d 
, 3 f t t t i r t ! l  I l r  Y ~ O ~ C I I  ISSLICS relativc to TCOI -165. 'I'hc original and ten copics of this 
- t ~ j l j ' ~ ~ ~ h $ t ~ ~ ~ 1  tlitvc hecn n~ailcd to the commissior~. Also enclosed is a Ccrtificatc of 
S ~ ~ ~ i ~ i c i f ~  i 1115 tet~cr and the filing is also being sent via facsimile. 

li 3rrtj ta~ivz :my qi~cstior~s I ciu.1 be reached at the stbovc listed nlunhei-. 

s r: K j  lc Whi tc. 
%IC\ 6x1 t4'cigIc~ 
5iartolt C;i-ifXling 
%lark Stiicy 
Ifat-Ed Cierdcs 



Ct16i~i~ 13. ~ I C K C I I Z ~ C  
5"itooI Rivers LI,P 
I G J  S Capital Rl\'d., Suite 10OC) 
S:Bai%c. ldahn 2533112 
1'r;:fr: 2fl8-387-4277 
F$\: 30K-389-i)f)JO 

j r  thrr hZftion 
G\tmi.e~t Lorparation 
S % r 1 2  C:;;eEifi~l-t~ia Strcct. Suits 4900 
i3cn~er. Colorado 80202 

i%Mrrrrz~yli For QWCS~ Corporation 

BEFORE THE PU'IRLPC UTILITIES CBMB3IISSICPN 
STATE OF SOUTH DAKOTA 

BE '"X'BgE MATTE13 OF THE ANALYSIS INTO ) 
rfi;PFVI<ST' CORPOMTlldgNrS COMPLIANCE ) DOCKET "f€: 451-0rbS 
BVl'lb'H SECTION 23'11 (C) OF THE 1 
TkB4EC'B~MMIJNHCATI[8NS ACT OF 1996 1 

QWES'I''S BBBPOSBTIBN TO TOUCH AMERICAS SV'FTI'TIClPr' TCI IINi:'l"ER$:'EI.',N%;:, :++%I1 
MOTPOP4 TO REOPEN ISSUES 

Qwcst Corporation ("Qwesf"), tllrough undersigned cnunscl, respilctftllly upptises " i ' ~ ~ : t s i t  

:lnrcrica*s I'ctilion to Intervcnc and Motion to Kcopen Iss~rcs," d a d  lunc 4, ZOCX! f "  'iirttcir 

:t,ttlcrica's 1110tion").' 

E, Touch America's Motion Hs Untimely and tinjustified 

.kv,----- , , 

i Totlch America's Petition to Intervene and Motiorl to Iicopct~ Issucr;, Trs Ac ,\&tr;fLr r ~ j  rlld 

.+it?~~i.y.si.v qf Qrrvst Cbrporntioi7 's Con~pliance wilh ,S'ecfion ,771 fc) r!f7the lil/t*c~n;.rl~n:i~ri~-211itin.~ .-It; 
i$ (G'Eifi, 'T'650 1 - 165 (Junc 4.2002). 



fiaii> nlonths after these proceedings began. Touch Anicrica has inocccl LO intcrt LY)C 

c.rd%:r ti) iitjcci 11~1'; evidence and argun~cnts into thc deliberations. Touch Ari~crica's clevcaih 

hmtr ~nuticri~ is incscttsably late, and shouId be denied for this reason alonc. 

I'\irsuant to ARSI-) 20: 10:01: 15.02, a petition to intervene "shall bc filcd witil thc 

t\,ntrnlissivn n*itliin the iinre specificd in the comniissionqs order estal?IisIiing time k r  

i ~ t f ~ ~ ~ ~ e u ~ i o r i . "  I'hc Conimissioti lias establislicd a November 16. 2001 intervcntio~~ dc;xdlinc for 

7 
1i"tfl.l p f i ~ ~ t ~ d l ~ i g . -  Toi~ch America fiiils to provide any justification for v.-hy it is filling sstj Itms 

~ f i l c r  rhr rrquircd d ~ ~ t c .  cvcn though it raised these saliie issues with Qln.cs~ ;tong 17eklrti t f~ i t t  L L I ~ C  

% ouctr r2rzzcricu's suggestion that the seriousness of this issue lias just come trt its attentinrl- is 

rSi~ingcra~to~re at best. Touch America filed testimony and colnincnts lor1 these rcr? ~SSLICS 

ef~tlfrittcr'c ;is carly as Nove~nber of 2001 .3 And, as the Commission is aware. t\.\'F&'lr \$as nblc t i )  

znisc tticse sslnit issues in its conimellts filcd in the time required by the Corrtmissiun'ti 

ivuet:lur;J sul~cdule.~ The Washington Commission lias alrcady denied ~I"~~oc11 America'.; ncarl j 

idsntie~t xncttion (which has becn filed in at least tl~irteen states) as dearly untita~eJy, fitldiilg tlr:ir 

" , . - l r ( * l rp l r " -^ l r . -~ - . - , . . . - - . ~  

-*. 

,Vct<Ordrr For and Noticc of Procedural Schedule and Flearing d:~tcd Decerviber I&. 20O 1 ,  
d / x :  ,Ifi?t!~r ( t ] ' t l tcf  , ~ I I L ~ J J . S ~ , S  sf Q,t/e.s/ C'orporcrtion :F C.'ornpli~ol~~' ~~fiilll Sc*ctiiltr 2 7licl t f t l w  

!'t:jrt:r'~rrtn~ratiic~.~~io~~.s Act qf'1996, Docket No. TCO 1-1 65: ("On N o v e r ~ ~ k r  I .  200 1. thc 
.C:i~n\~missirm cloctronically transmitted notice of  the filing and the intcrvcutian deadline ul' 
S ~ ~ r ~ ~ ~ . n ~ b a r  10.2001 to intcrestcd individuals and entities."). 

t sc~y  C'o~nlncnts of Touch Anierica, Inc. on Public Irltcrcst Issucs. Ifr rtzc :Iktrler t s f i  . $ 
IirE=X3' (,'i?r~lnr~n~icutiot~.~, I m .  Seciion 2 71 C1o~?7pliunce Irz~fe.vti,qt~rlion North flakottt f'irl~l ic 
Scst ice Ctcrlzitr~'n. Casc No. PU-,3 14-97- 193 (Nov. 30 2001): Direct 'T'estinlcltiy of' Kevin 
1 'lr:i~nct~~ ctn Mehaif of l'o~rcli Anierica, Inc., Iiz the Ahtiter rtf li S lf=kiS7- C b t ~ i t t t t r ~ a i ~ * i t i i t ~ i t , ~ ,  jftr- 

Xtrr5tit t~l ,171 ( ' O I ? I ! I / ~ C ~ Y ~ C P  1171je~/igu/ion, Noltll Dakota Puhlic Scrsicc C:~tnni'rj, C:ssc Nu. 13t '-3 1 J- 
'tl- t 9,: (Nus ,  SO 200 1). 

i ,Liti~, 11?"CZr?"s Vcrified Comments Regarding Public In tcrest. I n  ~ l l c i  i \ i t i t i ~ ~ ~  of'ftlt* 
frrrlraligcrf~ni? i17tc1 QIIY.'S~ C o r p o r ~ f i ~ r z ' . ~  ( r ' o r ~ ~ ~ ~ l i ~ ~ 7 ~ ~  with ,'i'ccli(l?7 ,??I(iy ~!f'tlt~' 
7;+A~1~r~~tjnr~rrl ic~cri i i , t? ,v  Act o f 1  996. Docket No. I'C01-165. at 27 (Mar. 1 8. 2002). 



Twtw't~ :%ncrica.s rcasoris Sol- intervention were --insufficient to gran t (he it ion.'.' I fxih 

c'x~anmissi~in shoii1Q do the same. 

%i. 'I'ouch America's Motion Should Be Dismissed As Entircl?; IKnr~Iatsrl ln  This 
Proccedir~g 

1x1 iiny evcnt, Touch America's motion adds nothing to thc stiliA.pt'f~cfit~g asrrs$arr'it~ i 0  &\%t i  

alre:rd? iilcd beforc the FCC, and provides no basis to ren-pcn this inquiry. 'foaclx :itx'rt:ric,l'i :ti- 

~~t-t . i t~i~djudicat~d complaints> which it seeks to import into this procc@dingi t i t1  rttlf ia~.infkc i t ~ ~ t f  

ct$a.t~pctition issues at all. Nor has Touch Anlcrica even dentonsrrrtted ~ ~ h n t  ia f74s .i&t f. Pt' 

r)j>ct~itic\t~ in South Dakota. Rather. its corriplaints allege tl~ar Qwrriii'!r itl-rcgitrrr t h r k  3iht.x ,tlari 

lit Ghcr 1RXI trmsactions ( I )  amount to the provision of in-rcgitln iatt.eI,~l~F.4 s c w i c w  iirr 

r-iolutinr~ of section 27 1,  and (2) violate the. ternas of the FCC-% 1 S $k'TS.Cz:'T'-Q~cst nwrger ~ S ~ ~ X C Y S  

regarding divestiture of such services. The FCC has made clear that disi-irrtc5 tirisitrg f i i l i t~ i  k3t 

tnerper orders that are currently being considered in its con~ptairrt dirck~rs itro best ~:-~tl.k'tud t i :  

IE~C)SL: ~ t i ~ ~ r  pending dockets. and not in connection xv\.itT~ scctio~r 27% ;~pftficatittas." ti\ kis i t : rb \ l  

rccear section 171 order. thc FCC again rejected an attempt tu ilrl~trcs!~ i:jsticx !xl ,t >~~?eL.irir>n ,. . . 

5 35 th Supplemental Order Denying Petition for Inlewcnlict~i, 3i lf~l i i r i~ it$ iXet~yrc;x. 1:: ~j!t= 

Af~riter. qf'fho 117r~e.~fig~1tion into I/ S I,IfE,ST C'CM filll,:VlC.>iTI$ i,l:';, lev{:" s Y' 'trhttjrikrrtcck ~ t . ~ ~ l j  
n S ~ ~ ~ i i ~ t ~  3'1 r<j'i/zc Telecomn~zmicutions if ct of 1096: ht f I t~ '  .\firttsr n( E'S ZIYE.:ST 
I:YC.l.l.fii:t.lli,lIICC~i T(Oh!C, /iIiC :c Srarerrteisr qf'C;car~eru/<~. ,41wEfcrhk 7c~r.nt.c 17mr:t titrr;.ai tgr '%-i-d&c,trr ,": ,'i'."n 
t r f ' r h  j"c.lc.c.on7~nunic~~tions ,-lct qf' 1996, Docket NO. I:'T-Qlf7li23; L1ocE;i'~ Xi), t 'ii.=t~C)3t1-1Si 
Wasl-tingtori lftilities and Transportation Comm'n (Junc 7. 28022. 

e SCL" h~Icmora~~cium Opinion and Ordcr, .4jq>ii~ti l iwi L ~ J  C"rriz<ria .\;.I\- I'osk kit4 f t r ~ ; : f m  

/-o~t~q Jl i ,~t~u~ci) ,  ~~'crizut~ ~5'rt~erpri.w S'oiu/i(~t~.s, 1 ?rizott {J[?!?d -1i~tt1 t~r .& ljtL. , t:.d i & v ~ ~ : + r ~ ~  A%eA-sc r 
Si:t~ri~'e,~ 117~'. . j i~r ,4uthurizc~/ion 10  Pro t~ i~lc~ In- Regicct inter LC! ?S! .li~rJr;c.s :kt 5 rrrdlle;zAtlt;'lft ! 6 
1:CC Kcd 14147 7 79 (2001) (noting that concerns with -TVcrixttn's ut~rt.il.tti,:;sci: \VE\J 111c 
cot~ditions of the Hel t AtlanticICiTE mcrger . . . (should] be :!11~1rtrpritxtt:I.c rrLk+irc(;sc$ iet 
C'i~mmission's" merger audit proceedings, not the pttblic inturcsi inrltlirt r. 



docket that relntc to "opcn issues before [the] Commissit~tt'* i r ~  nt~r%kf~cr priscct.,fii~g- & ~t;sk*k 

4- 

expressly re.jected the iden h a t  the section 27 1 prcrcess S I I ~ L L ! ~  -'rtl~xr!t'c ; ~ k  ~:~Z"Z~@.L%Z :. kv~:lr:;*C L* 

'* L 

o f  rrhcitler they relate to local cnrrlp~fific~n. as n prcciinditinn t i r  g~iitlf~ns @rn yr;7t:/~tl:~ , - a 

apPlicatic7n."' Touc11 Arnerica's complaints have dcrrtc;imt~"rttcil rw riil,nickrniitp % i k  I-A b Z ~ ~ C - I - !  

calm petition issues in South ~akota. involve a disp~ire abot:t ih' S C C ~ ~ T C  $I$[ the '(' si itv* Eb an$:tgcF 

orders, and shoilld not bc smuggled into this ~v11olIy scp;tt.:tce 27 t ; ~ ~ ~ I I z ; x ~ ~ z ~ I ~  p \ ~ ~ i r l t * r i . f r i i g  

Three states to consider Touch Americcl's coml7t:tiitt.s hrt c itfg~Y_tjd> , t ~ i f < ~ r j  1 he -6 1~1.i  

Staff dete~u~ined that because Toucl? America's camp't;iints ''Lire ctk~f~a?kip' p.%~Siih$ -:~12ti: GII. I B, 'f 

and no ruling has yct bccn rer~dered." it -'[et~n~lld I W ~ ]  enncltidc at tleis tiirae $&,kg gt.apr:;q: f>~t;:*: 

371 rclief is i~lconsistent with thc public iirrcrr~t.'~'" Tllc ,t.Ittra!iir.irr d'lraxnr:rsrtm <twi;lzrhb 

concluded that "the FCC is the proper rc~~i3f01-y iigt'nC5 11) ti~r'i~1"s' @te ~*l-~fj\g%h%'iljlft~ ;2t.td :ti"; 

complaint's significance vis-k-vis Qwest'x espcr1ctl771 bid."" 'i lk  arp$&ti4y~3- &i. Yci; &lc~ , ta i  

Commission dcnicd the Attorney General's n~cjritm f t r  rtrljzeil ~f tc  ptr&j!i.c kirs$i4g4t Y~:qeifffd\ ~i:Fl, 

respect to issues regarding Touch America. tvfirch t116 g:omfv~i.;s:i+ri hrlif&i '';zi~;dd~ i 4 1 ~  s+:329<4cc'i 

7 
Mernorar~durn Opinion and Order, i t?  (:EL* !\fcttfcv- i-rr! ,Fsstn~ # ~ ~ ~ ~ f ~ L ~ ~ f ~ i t t :  hj /kE*;f'~br&$b 

C'orpm-uliora, BellSozr!l7 7i.lecom~zir1~icti~it~rtv, It~t:.. rmit /$(kIdC+tf~?&i &~rg;,r j > ~ ~ t i g r : ,  F* jqC f i i3  

Provision oJ ' ITI-XCK~~II ,  I I I I C I ' L , ~ ~ ? ~ ~ ~  Ser\~ici*,~ ift Citvsr,yitt h r ~ d  f a - > ~ j t B i j a f r l l i g  h:( ' 4 -  ir?. 1 2 ,  t B i kJrz, 4 dg 
.' NO. 02-35, Bi 208 (rel. kfny 15. 2002) ( ' ' k ! i / S f ~ r d h  iit<frrg$u f , q n i r i ~ i r x ~ r a p .  {&-6i;+~. E 

'1 Ar iz~na  Stafi-s Proposed fieport an Qki-esi's CzutrrpiL~~acc %crrZ2 iP~t!+fii  i l : t~~%hb .ii:~~t i ~ ~ t % , i  
A. 117 [he !ilctiter of I /  S Ik'EST Uontrnitnicar!crr?,t, htc: '4- l i+a*t~~ika;rt.i: A!-EEBI  iSr, tstiy 2'''il -d+:if-, 
Tc.lecomr?~u~~icri1ir)i7.~ , ~ L Y  (.f/YYA, Docket No, '€-l'llffSOfbA+Q?-kt2;g+ 1:;~) $ tfi~! i 3i95-t 

1 0 P~*eliminary Reprrrr on Qwest's C:"ol.t.rp-iti:rncx t%itfr tip,: Pelbtig ineb:wFr. i ~ i  i J u  \ F , S V ~ - F  s~g i ;k :~  

I~t~estigulicin into Q ~ v c s r ' . ~  (.-or-~?c~i'r~rirtrt. o ttif!; %:g*gti(rp: $14 gi;c 
%lecn~nri-~rrnicatim 14cf of I Y 96, Montana Pttblir: Stcr.t'it:c f l t i tn l~w $1, l3:7.;k%:4 [ZQl:kP :hi; , $: : 2 
jFcb. 14,2002). 



. * 2 - 
dongoing proceedings before &c I:CC."~' J'atreit ,~\t~-;j2i:(t t; ~ r g % t $ k i p  !xh p u i . ~ ~ . < i r L  -;~i.: 5 ir.-; 

- & 

ol'ractjc excot.iated by the Chairman or the Ct2londr1 e'cxtntrrt~si;w, ~c - kc;' :4:ri,~;.t* i;:,,,p..p:fa .iz 

- " against the \va[I and see tvhat sticks" apprr1ac.h ttt, f f ~ c  p&tic ifitcfcit.' [!st* a ,s~i?:::+-.'.~.'*r *in i -S  

not tolerate such strategies. 

Touch Amel-ica's efforts at the cnii or its pkxififkg Eii. i:t*bbfe 1;~3~fjfk~<r';:. ?iT*:ViCi: BI;V~~%E'. 

relationship of its FCC colnplaints t c ~  these 271 prr~r;cc<lii.~gs fh:! Tctx ~ T ~ I I P ~ :  rb f  f8;e rr: E$, f 27-' 

those complaints address the actions of ()t%cs~'s affgaja~e. iikt$g%~ e +184$/3i;'+:h&.gL$"$?l t : ~ ~ + ? ~ L ~ ; ~ ~ : ~ m ~ ~ ~  t 

("QCC"). not Qtvest. Corporation g the BCK"], Thp3 xhirs J~I ikr?%- ;j< ' $ .m, l i " i ?Y~~; t ;K ' ik  riii't223*i, 

implicate section 272(c). Section 272 itf'akxe S'eric.~nxa~n~ru~;r;~~~.F~?~:z, - 5 ~ 3  k ? ~  t+'rr,ti'1. u&i;41i 3:- 

#? +. desigrled to prevent rhi~ BOC from &~;c?ring ar. szih5itfi~6gg if", $+. a fkEfga f i~ ,  ,~+?f+tig+ ~~rp!., gt% ti%$; 

BOC, not to QCC.!' Nor does Ttrusb i-tnrerrca's &~r i  go si.g;l:i: rf i k:( ctl~igp$,t:~f3 ti' &;- ..isLii. 'rt 

* r< -- 27 I clreck1is.r have any merir, Xs the E(,Z,, #r,.~> CX@~~+ZIC~$' $fig p-.g$&t: f j ~ ~ ~ 7 ~ ~ i f  B ~ ~ % ~ J ~ ~ T L  t i  f z ~ i $  .:r @::% it: 

for -'esterrnd[i~-rg] the terms of t l ~ c  c~rnt~ekit-i-u~: ,iixe~iJirt U$ L%:c:;fatk ,!"' !lib., IS : Y :ti ', a $%3f Iri;)fbi 

I l Order, 117 rjzc ,tfc~f&v- ~ ~ Q L T ' c > - ~ P  <'C>F~C"~F~Z$I~~I:  ii h.zt,+k 2 k'"f , {p"j$:i L2:a*kz5 +MJ@ Bj r  & -ti 
~ - ~ / I ~ > T / ~ ( I I ~ I ' C '  PI'~IC.L'~ZITL' t~ ..\r4i~f~rfje F / I L ~  k S t y i " ~ l j f ~ r  2-  J 8"~8~6'&'3~% 3 4 3 ~ t f  :+ lc+* L r* F?I.%::.; &ci::i:isB r b b  

Camm'n. IJtility Case No. 3269 ff2pr. 16, 2Cthr2b 

12 Order on Staff Volurne YE! Kegtfi4iag %GB~OE'E 2 2 ,  $lag kubizc 5k2~as~;;t. sjT? Z t i i i ik.  i, !:F: 
~ J Z E  ibl~rti~r rlf lhc lrn?\'e.'iti,q~itil)~f ii'zio I S JF*E-I"'f 9'4 P~!~~F!$I#~)~&.BJ~E~$FF% f,fzi 73 i: * o t j i & d i ; ~ t ~  L;*:!I)z 1' . 
qJtJ7e T~f~zcor~~nui7jcc1tii>t7.~ ,4cf o f f  9$J$, C4<tErar:~frn iYuRfEz $ r~E; i&-  4 . : ~ t ~ ~ i s :  :g ? k c r t  *,> ' i  
1 913'1'. Decision No. RE-3  t 8-1, at 5 i (&Xar, 15, lijtrS!, 

13 47 U.S.C. <$ 3 72, SCC ( t / ~ i .  ~ L - ~ ~ Y I I I G T ~ ~ H ~ ~ ~ ~ R ~ ~ E  $ ] ~ ~ ~ ~ ~ ~ ~ ~ Y  ~ ~ ~ ~ + , $  d %: r t fkL j  - i z  i ~ ~ s ~ ~  , $ ~ ~ ~ t ~ ~ ~ ~ ~ ~ ~ ~ ~ t ~ ;  -2-k. I~!;? 

C 'onzmzrr~icclticm 1 ~ 7 ~  , , Y o ~ ~ ~ / I I ~ ' ~ J . s I ~ ~ I I  j;~/f I;;l:"ty~/~t;~it,. : :;;-iy::;r; :, g g r t , j  $-:;p~i:,:-, c:,i,rr.l $;+J:! 
* ,  C'orr~ntzrniccitioru L Y e ~ - l ' i ~ ~ ~ .  ltzc-. c&&;L~ , % ' t ~ 4 f 3 ~ ~ t  C.%-$C:PI~ f i l f j  j , ~ ~ z g ~ *  3 B;L&+F;,-~ B'6-Y. - ' ~ i ~ j i ; :  c,i t"t-r, r - I  

of t/rc T e l c c o m i t ~ z i i ~ i c ~ c ~ ~ i ~ ~ ~ ~ ~ ~  ,.lc'a crf S"g?g 7;) l s ~ < r i - f r , k i  /~j-&~*~:r,,n$;. ic?jcr_'I .. $ f ' E ,%-a -.:= e ?. ;$L ; ~ * $ ~ ~ i : *  : . 
crnd .t.lis.so~ri, I t; FCC Kcd 207 19 i 22 t Ldlf tE f 



.\111t.rica's aragmlent makes no sellse in any even{. l'crrrch :I:IEcFL.L',~ ~~ii-ti:~i,E,:~-f-~ti~Ii i,?:~,: - I  , 

argu1nent that transactiol~s related to facilities arc ufli t a t ~ c @ ~ ~ ~ ~ u t ; i c ~ ~ t i ~ ~ ~ ~ ~  rCr.5 t k ~ ,  - !t3 

describing the types of capabilities that constitttit: Eti:i&tk% &tl i%mai:r$;Fd: 1-\ !'~:i:.iifil:?*- 

L 

Qwest !>as pointed to the FCC's e~1,?ractc~z:tai13n r l f  i t  ilrsfgbfkY a;? s:I$fZtZji~@E 4>pr t L 4 ' ~ ~ i ~ f F ; 5 r ~ ~ ~ ,  

including undersea IRUs and satellite rr.a~~,sl,t%~atlt.r cnplucZ~3 fQni (k~:h-t hiis e:x;.tcr - ~ ~ f : ; ~ i + - ~ f  + - t+$.ii~ 

f 5 ' .  an !RlI is a LINE. Not has rI'a~ici~ America nr:tcic ;rr.ry i , f t ~ i ~ ~ f i j \ s t ~ ~ ~ t t \ ~ ~ :  &,~t ailit. :%- T E  F X k  :: -T;=J 

theretbrs subject to ei!hrr sectior~ 25 1 ( IF  t'irt. 271 i : \~cE;f isf  1, 

PBB. 'Fouch Amsrica9s Motion Lacks Aay Srhlasrztnfit-c. >Rt-r52 

Touch An~erica's efforts to impizn its FCC' gt~t?jr;sA;~ii'k r:ric~ k f s j r '  ~ ~ \ % E ; : ~ L - ~ ~ A F ~ ~ :  >* ?*:zb -i 1 2~ 

date should bc cienicd for thc reasons expiaisied ah3-r.c. Ikui i!s .w+ dVi l iS,  Sra'ik!; hm;'<:i $'- .I? 

yet-unacI.i~~dicated comp'faist,~ are t~t'hsliy ttithrrnt rraerkt, .="I,? 4:incx't 1 ~ 1 ~ .  d~$ r~4 '&4~~3 f~ f  St$ tk:: 

FCC." rhc FCC previously npproisud the Q\\asi tmlaar$,rlnr rzi t.%r:c,, ;zr iu&r i j s r - i t  x h-x:.~! 

Divesti~rre Cotnpliancc Rcpi,lrt rfctaitirag the ~lspcct> ill st!- ; % L t ~ p ~  g a i t  ~, ,abs trg~$$trg  i i i t f - 2  - - ; + t ~ ; . f ; ~ ~ n  :." : 

prior. tu the merger. That report specili~aXiy stater! tarat t f iur.l'.~ tu,t3 ftj8kt 3Lttt:~l;i~g Z L Y  ~ti'i,a* r t i> dB'+ 

],re-existing salcs nf  TTPtis "both f i ~ r  fhil cxirz.t;Fiq*;).axnc d'(11~r~h fibgr" iik-irbf Z4br @;a X T W . ~ ,  !E?L.:L~ .I! $ 7 :  

fiber capacity." and that it "intendfed/ tca ccvt;tintr~ %cZfinl; i ir:tii .se ~ C ! ~ Y ~ ~ I F ~ I I $ \ L ~ ~ I ~ , , ~ ~ , , ~ ~ ~ =  : .,i$:%:. I I I  

..I h the future. /is the FCC suhscqucnrky t;c~ncErr2cJ: "'%tti:~c;t~ ~ a g - , r f l  ?lie ;&:-tt,tv*9itp~fb y C - . - *  * x " c r  r""O. - 
,. customers, services and assets bcing t ransfc~~ed $ 6 ~  Z t l t i t l k  i i r h ~ c ~ d ~ ~ ,  t k t ~  ' - : r r + ~ ~ : ~ ~ ~ , + ; ~ !  .,,kl;lL: ..:,::ik~.; 

I .i See Answcr of Dt3Fc11dmlt,s Q ~ e s t  c t j~ txns t s~~ic ;~ t~c-~~. ;  &r ;~I , z=r : r ,~ i~ . ;  ma: i gc , h-3  id 
3 Corporation, and Qwest Cornnlrl~licunitirrl; I;3fj~n~~ktrr rn, I ~jl)sii;. E~+i i - r i~  +i : I T $  i $j,, F; 

Comrnzinicutinn.~ It?tcrnatiarml Ir71;-., FU(' File Xtl, T:Cf;4CaZu5ti-~ -s%! b"t q %:;G, % - i ~ c  ',* 5 

" f '"ivestirurc Compliance Krpori. I_l>tc:a$r C 'tnnttri:;nig',~i;~ i;:tr-.~-k~iii~i*:~:: Tsr, ,zrrxs -t 
- I " 1 , Ff7ELT7; I ~ T c . ,  ~ ~ l ~ l ~ ~ i c c ~ ~ i c ~ ~ ~ , s ~ f i ~ ~  P~uz~yfir (!f ( * w i f ~ t f f  CJ$ .@itf~rg$~:?' ~S;L-P?;;~$+Y *crs: q, LGL -a , 

3 1 O A ~ r ( ! r r t o  ul-tcl ./tjy?lr'c.~rtintz Irt f?irn,&r f 'ot if~4," c a t  sf :i;:;3ra~srp;'";q~ ii, ,&!g I I ~ ~ r - : ' > * c - -  I $. . t = ~ )  

FCC CC Dockct No. 99-272. at 2g-311 ffi!cd :%gx 63, 3 t f+ , j i ~~  
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America's motion. 

Dated this 10th day sfJune, 251S12. 



I hereby certify that on this 1 1 lh day of June 2007. ziic ongiiw! ~jinil i~rp;ri Cl ixu? - 2  

Opposition to Touch An~erica's Pelltiarr ro hzuwcne a~ad ,fik$itli~ frr  Mef7i~21;i:, f 3 ~ ~ 8 ~ ; - i ~  :+z:TI? 

sent by Overnight Mail to: 

Debra Elofson 
Esecu~ive Director 
South Dakota Public IJtilities C:r~rrsnrissiorr 
500 East Capitol Avenue 
Pierre, SD 57501 

and a true and correct copy ~ m s  sent by I:.$. M L ~ !  r l t t  B~ike t 3 r : .  2Gi@ i ~ c 3 ~ k  ~!-DIF 4r r s  

Gregmy J. Bernard fXs td  % G I C P ~ ~ E ~  
Attorney at Law 5'tb'kegfpd> gi: $ ,$a, 
Monill Thomas Soor~ey & Brairtl 1, t .X' ?V kt? pftii;ir~i c $,e'it!tsii ik f i 1 ~ ~ ) i :  :~EZI%:L 

P.O. Box 8 103 fY t >< E 4 m  i t ~ f t  
Rapid City, SD 577(19-8 108 k3iggg. %;rt) G?felT.ui.fi;, 

Marlon Griffing, PhD. 
QSI Consultii~g 
1735 Crestline Drive 
Li~:coln. NE 68506 

Sreven 1.1. Weiglcr 
AaI'&T Ldatxl Dupartmcnr 
Sui tc i 524 
1875 Lawrence St. 
Denver, CO 80202 



LAW OFFICES 

Lym, Jackson, ShuItz & Lebrun,~~. 
~rp..r %";rr!c~+t R&'~:x: B~sttnwa Atso A D M I ~ D  w ? ~ ~ ~ N ~ T ~ T o T A ,  IOCC'.~ .*I) &NS.G e.2 X ~ ~ ~ X .  8 , ~  @-a, 

+22 5%  HEY^^ S ~ i t ~ r r  m~.iynnjadtson.clrm iaq S bf'+p: ,AFT.*&* 

L x w t  FE~WR &<,JT;J+ fs<x A 

dfuS E!x* :tBQ MernSer a/ Ln Edud r 3  p>r !I$;Q 

A Global Asmmuon of 125 Indepdmr Lnu Fimd 
". ".% s fi- . h ~ d k k  5t-1 R'i09.324P 3.1,. , VL-+ ?D ~?Y~Z->CZ 

%45- FQr-2$92 ~ 5 . 3  $2- py 
F,~.:l.x @Ss3$"c-F184 REPLY TO: Rapid City 605-342.2592 F xs &?$- 5 k~vk$&~ 

ijcbra I?\lsf'sc.~n, Esccutive Director 
F$uhZjc f 'r ilitics Cozmnissia~~ 
Ccrpltal Bniilding. I" Floor 
SIX) Er-\st T.::i1.rital Avexlue 
Dicrrt., SO 5750 1 -5070 

P U r ~ ~ i n t  ti) the electronically submitted Detter of Junc 12, 2002, en~lo$~ed Iict.t-.tvi!h it the <itt"itjir?*rk :tnci 
ten rrrpies rrf'TOI;JCH AMERICA'S REPLY TO QWEST'S T)iFPOS1?'1~3K. J;tfcJ Jztnr: k2, 2PU.2. 
wll ict~ is t?eing filed on hehalf'of Toiich America. Inc. hlst t  cnc1t.r~c.J 13 tho r?ri$ii\el srr~i terz ~r?fl:,'k ~ 3 ;  

1I1~" C'15Hri'II'!CA'I'E OF MAIL,INCj also dateci June 12. 20612. Tn accerr1:.uxce %itti Ifle C ' c r t i f i ~ ~ ~ c  t ~ k  

&Iail:tlg. ctrpies haiae been sent to ail names and addresses cjn thc Ct-rlific:rrtv t i t  M:iElir,r? ;31J - \ r \  
eicctrcuric: copy was sent by elnail on 3u11e 12, 2002 t o  Curt McKenkie. $ltttrrlc> f i r t  - K l O ~ t l i % ~  

n;jr'wrcs ;ind ndclrcsscs were provided to L ~ S  by Delaint" Ktslhr~ OF the 1'EIC stafi, 

An ~Icctroltic copy of the Reply Brief and Certificate 01' Maiting were tr;ttrs[rrrtr~t.l t i t  ) r i t t  i t t i  ftt3ue. i.2, 
1otj2. 

C?p4f .:t?jc 
Enef 5. 

uc ~v:encI:;: Ccrtificatc of Mailing List 
R.  Dale Dixon 

w o n e r  Daniel Wa,_ 
Susm Callaghan 



BEFORE THE PUBLIC UTILITY COk%kPISSION 
OF THE STATE OF SOUTH DAKB'TAL 

;f , ; $ r  ,3 ' . 2 ;~pqr. 
,r s %* 

1% 'I'fil' MA'ITER OF THE ANALYSIS OF 1 $OUT DAKQEr(, PU.f&$;; 
'i;S\Yi3$'P CORI-)OlZA'FION'S COMPLIANCE 1 Qff$e!ThES cO@$&j$s$~f$ 
WII71-W S1~C"I'ION 27 1 ( G )  OF TI 3E 1 1-COI-1614 
'1'1; t,EC~TZh~fh~11.1NICC44fIONS ACT OF 1996 1 

TOUCH AMERICA'S REFLY TO Q?VEST'S OE'POSiEHTIO'Fi 

'I'c~eich America, Enc. ("Touch Anierica") hereby submits this Reply to Quest 

~.ll?r~m~"irm's ("Qwest") Opposition to Touch An~erica's Petitivli to Inter'ier3nc and hEotitir~ w 

Ittapcar Xssues ("'Touch America Motiorl").' 

2'1-rt. 'Touch Alnerica Motion requests that the Soutli Dakota 13uhlic I [lili~j' C d ~ i ~ ~ l t ~ i s ~ i o t ) i  

[rho *'C?orumission'') reopen issues in the above-captioned procecciiug it) tl-ike adciitioit;il, cri-ticid 

er.idt.ncc directly rclati~lg lo the Corni~~ission's analysis of Qwcst's Scctiotr 271 applic:tfiort, 

'I'auc1.r A~~xr ica  is not seeking a11 opportunity to litigate before this Vummission thu isslrus 

currenfly kcfore t11e Fcderal Co~i~mlu~icntions Commission ("FCC"') in tlrc 'i'otrcli A~rrcric:r 

fi>rnxil c.onlplaints2 and, thus. will not respond to Q~xfcst's allegrrtio~~s that tile 'l'owh ~\ tnc r : c ;~  

-- ----- 
L Owcst's Oppositio~~ to 'Touch America's Petition to Inict~enc ailti hlntitm to Ikor~perr 
Esstles, !!7 fftc A 4 4 ~ l t f ~ ~  (jf'l 'he AIZU/JLS~S 11110 @tfesf C'orpor-crfiur?'s t'rtrr~~-lzli~~m~e tthitlr S;*c,rirtn .3-iir ', 
og' f l ~ i r  C"r1trrntul7ica(io11s .4c( of 1996 ( L L Q ~ e ~ t - ~  0ppo~itinn'~j.  
9 - ,T[v IF? f17e Adu/tei' of T n l d ~  America, Inc. v. @vest C'o~~inimicrrric3~1,'i /rrierdnerfinrk~l i4r 

Filc X ~ I .  EB-02-WID-003 (filed Feb. 8, 2002) ("IRU C~trrpltii~zi"); SC~L* 1d.vf1; it1 iI1c :ti(~tttrr { i f .  

Tbti~.k a ~ i ~ l t ~ l ' i ~ ,  lnc. v. Q~vest  C'oi?zinzrrzicnlions I~?lcl'!?ntional 117c.. el r d . .  Fiie No, i?f3-i)i2-:221;)- 
t@4 ["l)irli~gti~/{r.c C 'onrplainl") (filed Feb. 1 1. 2002). 



%lrrtion irnQ aEte FCC complaints have no substantive nicrit. 'fhe FCC' has itif~aif> i f ~ l ~ r n i i t l ~ d  

ttzsl if s~-ilt  ihccide the IRL' C'onlpluinr on its merits. and the I3i\~slii~lr;u L ' t ~ j t p f l l i ~ r f  is C ~ I F I P B : ~ ~  

rul?irc2 to tiisctzvery and additional briefing.' Although Touch A~ncricrt hns hecn nuare t r f  I!IV 

issuw kmdcrlying i~ FCC complain~s far many months, the FCC's recent vaiidt~titrll of tlzc i,srrs 

411 tf'lf f/?fd'<i11np/ui?71. gives rise to Touch fherica 's  Motion. 

'fouch America's rcqtlcst to the Coinniissio~i is logical and rensannl-tlc. -1'Ilis C't?tnmis.i<m 

\$-ill issue a recornlend~t_tiolzto on Qwest's Section 271 application hasted on its oxn~trirratitrrt x l f :  

: ru~ot~g sthcr things, [he Public Interest and Qwcst's proven comylinncc with Scctit?tl~ 241, 252, 

271 und 272 of thc 'I'elccornll~iinictttions Act of' 1996 (the "Act"). l'at~ch Ar~lcricil iiskb that the 

C'oiltniission dcvelop a full and complete record in this proceeding. In t11c coritcst e~i'St'ctit~lt 27 1 

pr.c)ccerlix~gs, t l ~ o  FCC' has noted that -'evidence that a E30C has engaged in s pnttctsn? PI' 

discrir~inatory co~~duct  or disobeying federal and state teleconirnut~ica~tiot~s rcgir~:itionu twrilit 

tend to uniiort~iint_" our co~ifidencc that the BOC's local market is. or ~vi l i  remain. cyetx 

srjrnpe~itlon orlcc the B0C has received interL,ATA authority."' Touch Americii Itits 

ilcrrrcmstrrlted that Qwest's lit fiber indefeasible riglit of trsc ("IRU") oKcrit~gs prcsctlt virrtl 

rrtrxlccnss ri:garding tlie P~.~blic Intercst and othcr areas of inquiry that the C:on~rnishitbn ~vtzsidens 

svtlcn it submits a recommendation regarding thc Qwest 271 applicatitm, 

Owcst's likening tlie l i t  fiber IRUs to unbundled netxvc.~~.l< ele~nclrts C"I.'NL"i's") slw~itl 

I Qwest's positio~i that rnerger-related disputes sllould i ~ r , t  he cnnside.ri?iI it1 116s yrotcc~tiii;; 
is luisplt~ccd. The suggestion that the l i t  fiber IRU crff'cril~gs arc par1 uf'a recrriisittcrarjot1 t r f '  ftrc 
FCC"s (_I) I I '~s /  !l~fc);qcr Orn'r?~. is Qwcst's misleadit~g characterizirtinn u f  tilt. disp~ztcs bctltrc tile 
l:cct. 



r ~ t ~ s ~  scriasus nlarrt~ for the Commission. It is not Touch tlrnctica that rho~rghr up  t ip' f 

rtnultrgy. in its Ans\vtr to the fRl-i C'onzpltrirrf. Qwest jusfifics its lit fiber IKf : offcrir~p it: r:ri~i~: 

thc I!':'\'E Ne~nar7cf Orcicr and stating that "[ILECs] are requircd ztt c~ifrir both tit, f i k r  trit:ispri 

crrpaclity i1~1d dark fiber as unbundled network elen~ents."' In addition, Qrvest pints PI) h e  25~::. 

ERl,Js as "a potential alternative to constructing one's own tjcili~ies" :m$ ~I:IEC> \hat i t  i s  . ' ~ C G ~ * $ L .  1 +.%- 

RII capacity to certain large carriers arid otl~ers.. .ivhu use fRl2s t e ~  t?lt  orit rhisi: 

ictecc3n1municatians !letworks."' En an effort tt, avoid liability fix the IZt fikwr 1741 ' 3  c~ift2~ g!;c 

Scrfc~aI or state Icvcl, Qwest appears to be takiils a a31et's r h m i  c i r l~ tk t i i~g  agti1tl<a ~ l t t :  \x,k$l .tiid 

scs tvhut sticks" approach to characterizir~g the lit fiber TRLi offerings 

'Pouch America's Mofio12 does not attempt to c'spa~ld the c ~ ~ u j l e t i t i t i l  ul.ecckEtst <tit &\ii.aror: 

271 (c)(P\(B) of the Act. Touch .4inerica has no di~uhts tila1 the Qtvt.i;it tit flaw !Kt '> ,ire 

prohibited in-region inter1,ATA service offerings. If ehc Qtvcst l i t  Ijtif,')~'r IHf is ::re ,thin 1 4 9  I ,., 

kuwcvm-, then the ncsndiscriminat~r pricing and access yzrot'isiorzs crf S~-..~:tirlrr;4 2 E f i  3 t ct~t i : j  

232[d)(l certainly apply to such oflerings. and the l i t  fihur iKtlr; sfrrrttiif he. c:t;i~tlti~ett 

con;pliancc with the competitive checklist at Section 271~c)CI;){I3j(ii4~ 

In light of the issues in the iHU C'n~~zjzl,lctit~t and Qtvosl's rt%crckrri;~f pwklbta-tt ic:g;a~r!;gi~ :,ril:r 

c.l~nr:icterizatio~i of the lit fiber IRLJ offerings. it ~voulcl hc prcrn;lttre !irr fhc C*tr i t i~t t i%3i; lr~  t , ~  

rccomrnend approval of Qwest's 27 1 application. I f  the Corntriissir,~~ wen: k r  t i i ~ l l h ~  i,: iC-(r~gtqlibI :r!: 

i h ~  recommendation, it sl-tould. at a minimum, conditiorl sucfr rccrrrr~rncn~larit~ii 1rt1 t l ~ ; ~  %'l -t ' *  

-- 
i S L . ~  l ~ w e l '  qf ~ e f ~ ~ d u f l l , ~  @ ~ ~ : c s I  ~ ~ t ? ? l ? l ~ f ~ ? i c c f l i i l t ? ~ ~  ltllrrlltllir l i t trr  htt... , L J k c  t"! 

(:orl)or.aliotl, c~nd Qrtlc,st Commu~7icciiiom Co~y~i)nilion. Fife 341 EliliQ2+%: lk.trrj3. / t ;? I :"iB~*~t 
Mach 4. 2002) ("Q~~csf rlnswc~i.'') (citing / ~ ~ i ~ ~ I c ~ n ~ t r i c ~ ~ i r ~ ~ ~  qft!r~7 3 fji;ctT l ' f ~ t ~ i ~ t ~ ~ ~ j r r r j ~  ! * P * ~ s ~  ;-y:~:p:t  r r  t 

IIIC T~lecun~t~zurzicu~io~zs Act o f  1996. Third Repctrt anti Clrdcr, I VT:C'f ' t $ i c l  .~C+Jov a *  ;:-'.::: ;. 
325-330 { 1999) ("l iNE Ren7~11d Ilrder"). 
I% 

&\.tv.st :lns~t!cr. at 3 and 5 1 13. - 
-1 



ftrtxare i?r\dings regarding the IR U Uontj~luit7t issues. It is because of  this nnccrrar nr 3 thar rkv 

Cctmmission should stay these proceedings pending resolution of 'l'csuch Amzrica5!: ~<.i~t~pkqbl:t> 

ihc FCC. h the aiternative, the Co~nrnission should condition its r~:cmnmc~ldatiitn rcg&rdirrg 

Qt~:es~"s compliance with Section 271 on the FCC's deterrninatiolr ~egarbing ilrcrs~ iswes. 

Respectfully submitted this &day of .June. 2002. 

'T't3T.I'CI-I AMERICA, INC., Petitioner 

IJynn. Jackson, Shultz & Lebrun. P.C. 
P .0 .  Bus  8250 
Ratrid City, SD 57709 
'Fel: 1605) 342-3592 
FAY: (605) 342-5 1 85 
F.~naiI: ~,cbrunr~2l~~nniaclison.co11~ 

X>enicI Waggoner 
13iivt s \#right 'f rernaine LLP 
2600 Crntu.1-y Square 
il SUl Fourth Avenue 
Sutlttle, it% 987 10 1 
Tel: (206)  662-3 1 50 
1 3 t ~ :  (306) 628-7699 

Susan Cailrrgt~imi 
Senior Ccrunscl 
TaucbAt-~rerica, irte:, 
130 Narti~ Main Street 
Butte. M'S 5070L 
1-el: (906) 497+5,55ft 
13s: (4061 3c;t?-:203 
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MR TED SMITH 
ATTORNEY AT LAW 
QF'EST CORPORATION 
ONE UTAH CEJ!?TER, S WTE 1 100 
201 SO'CJTW MAIN STREET 
SALT LAKE CITY, UT 84 1 1 1 

MR. LINDEN R EVANS 
ATTORNEY AT LA'# 
BLACK HILLS CORPORATION 
PO RQX 1400 
RAPID CITY, SD 57709 

MR. GREGORY J BERNARD 
AT'FBRNEY AT LAW 
MQRRILL THOMAS NOONEY & BRAUN LLP 
PO BOX 8188 
EZAPID CRY, SD 57709-8 108 

MR, DAVD A GERDES 
MR. BRETT MOENECKE 
ATTORNEYS AT LAW 
MAY ADAM GENIES & THOMPSON LLP 
I" RUX 160 
PIERRE, sn 5 7 ~ ~ - 0 1 6 0  

hza. STEVEN H WEIGLER 
.MS. MARY B TRIBBY 
ArrTfllRNEYS AT LAW 
KE'RrT CO?vlPJIUNICATPONS OF THE MIDWEST fNC4 
P8TS L A W N C E  STREET, SUITE 1524 
DIiNVER, CO 80202 

ME. JOEIN 5 LOYALD 
ATTORNEY AT LAW 
OLLNGEW LOYALD ROBBEMNOLT 8r MCCAHREN 
P0  BOX 66 
PIERRE, SD 57501-0066 

ME, MARLON "BUSTER" GRIFFENG PHI) 
$ENTOR CONSULTANT 
QSi  CONSULTING 
1735 CRESTLINE DRIVE 
TJWCOEN, NE 68506 



MR. WARREN R FISCHER 
SEN t OR CONSirLTANT 
QS1 COPaSUI.,TIFJG 
33311 EAST' BAYAUD AVENUE, SUITE 820 
DENVER. CO 80209-2945 

b3R. MARK STACY 
QSF CONSULTING 
$380 MEADOWBROOK DRIVE 
CHEYENNE, WY 82009 

MS. LYNH A SSTANG 
QWES'T CORPORATION 
l EiOl CRI1,XSFORNIA STREET, SUITE 4900 
DENVER, CO 80202 

MS. JOANNE RAGGE 
QWEST COWOWTION 
1801 CALHFBRMIA STREET. SUITE 4900 
DENVER, CO 80202 

I f~trtlrcr certify that 011 June 12: 2002, a copy of the same tvas scnli I?? t.m;tiJ. to  Ctn;r.tis 
&$clienzic, attorney i'or Qwest at cdn~ckenziet~stoeI.co~~~, 

Nanr-rc of I~trson Signing Certificate; Gene N. Lebnin 



Jq"; s %  ,; .:- r ~ . r  ,; -,, fie. 

BEF0R.E THE PUBLIC UTILITIES COMMlSSfON ;:l,.;; ;;;~-~,y-+t&<.~j$~ g~ fp ; , ;~ . .  
$4 j: EL$ j +$: ,ij..r-.-. ?>-.- z... t ,.-,, 

OF THE STATE OF SOUTH DAKOTA +-. ,. J. : -Fi,i;p&;$Ggx .c>::~;J6-e, pj !+: :~,,: 7:z. ,. :. 

fY TI J k ;lili4'fTFi1i OF THE INVESTIGATION 
XNTQ 1,9WSSrf COWORATION'S COMPLIANCE 
't:~n-ri SI;.CI'ION 271 (c) OF THE 
TK~f,Ei.'OMXIZ!NirATIONS ACT OF 1 996 

NOTICE OF FII,IKCS OF 
AFFIDAVITIS OF TODD f .ll'NP)a' 

AND DAN ZBili'L?' 

Ilitriug [tic e\ridentia~y hearings in this proceeding, the Public Utilities Commission of 

Ylgti: trf St,utll Dakota ("the Commission"), through its attorney, requcsled tltat Qw~sr 

C'ilqli3rrcrric311 ~"'Q\z\vcs~") answer several questions in writing by swo111 affidavit. I n  rCSpul19c tr)  the 

reqttcd by rkc Crmmission, Qwest files the Affidavits of Todd Luindy, Corporate Counscl (31'thc 

I:';~sici+n Ibginn Ibr Qwest, and Dan Hult, Senior Director of Busincss Devefopmct~t, 'CVI~olt.salr, 

fb r Qxk (2s k . 

In n~~s\vcr'ing the questions propounded by the Conin~issinn, Qlvest: will havc 10 

trc.ccr-;szrrily disclosc contidcr~tial agreements ~nade with ~hil-d pat-tics 1h~11o are 17vt partics to tlris 

prttcecding. In addition, there are certain tenns and conditions in the agreements that are filed 

tkni  rcquirc: notice lo be provided to these third parties. Qwest has prsvirlet? l-iaticc to t l~c  tjtit'ci 

p;\rtrcs :IS tcr this filing. I11 addition, Qwest has filed the agrcemcnts that are siibject tn 

c.-trnlf'idt.ntitiljty with third parties i l l  a sealed envelope and has recluestcd ccrnlidcr~tial trcatmcnt of' 

tftosc x5rccmcnls pursuant to the Comrnission regulatio~~s. The parties to this proccedilig t ~ a t c  

~ i 7 ~  hcr:ij f'Urr1isf1ed ~ ~ i t l ~  the agrcemerlts clairiied to be confidential in Eslu'bit 2 attached la tlio 

Affiil;wir elf' Todd 1,undy. Qwest has notified third parties that such agscerncnts may bc discloseit 

and i-r t v i t l  hc inclimbant upon tllose third parties to seek 11711al psotection ~nny csist for such 

;1i53;~11;ilion if such third pal-ties desire such protection. 



~hornad?.  Wclk 
Boyce, Murphy, McDovicII & Crcenfichi. L.I. 1%. 
1 0 I  North Phillips Avenue. Suite h00 
Sious Falls, SD 571 03 
Attonieys Tor Qwcsr Cnlrporation 

CERTIFICATE OF SERVICE 
2.  T37ornns J .  Welk, do hereby certify that I am a rnen~bet of tlic hn- firm <-if Rt~>cc, 

Llilq~hy. kIcDowel1 Rc Grcenficld, L.L.P. and on the 13th day of lunc. 2002. a tns a11J i'nrrect 
cwpy of this Noiicc of Filings of Affidavits of Todd Lwdy and Dan Holt. tlie .Afid;ti.il (4  $Ian 
I Iz r t~  tvitt~ atrtached Exhibit 1 and the Affidavit of Todd Luiicty xvith EisliiFit I .  a rer1ar;tci.t Iirrft.\ (4- 
FTxhibir. 2 arc! those agreeinents not claimed as cnnfidcntial in Eskiblit 2. wcrc served hj- i . S  f!sst 
e2;lss rbrail, piostase prepaid on the following: 

Stu\ri:1i H . Wcigler 
A 'T lk T Comtnunications for tlie Midwest 
1875 La~vrcncc Street 
tjctiver, CO 80202 

Blacbr Hills Fibcr Com 
Gregory j. Ber~iard 
h4/f01~'ill, Thon~as, Nooncy Rt Braun 
XJasr Oftice Box S 108 
Rapid City, SD 57709 

Midcontinent Comwunications 
David A. Gerdes 
May, Adam, Gerdes 01r Tho~~ipson LLP 
503 South Picrre Street 
Pi i :~~c.  SD 57501 -01 60 

I-tarIan Best, Staff Analyst 
I3ublic Utilities Commission 
50!1 East Capitol Avenuc 
Pierre, SD 57501 

Karen Cren~er, Staff Attorney 
Public Utilities Commission 
SifO East Capitol Avenue 
Picrre, SD 57501 

Jc*- 
- ...---..-.-"-- --- 

Thomas J . Well; 



j{jE ' y ;fEjz 
BEFORE THE PeTmPe UTSI~PTFIES CBR~I[I'SSION 

OF 'IWE STATE OF SOUTH DAKOTA, ~ ~ g - f  M ~-J&KQT~- i ; 2 ~ E e  Ec: 
&&$fjpp+-.* 8 

. , -", "IX, *..+ ------ i"-il.-l-l-.I ---- i~ $T& ITiF$ ~ O F  v p + w  J -  a,>;$.+:-+ 

TS TT'fiE %lhf'i?'ER OF THE INVESTIGATION TC 01 -1 65 
rnw-o Qivessr CORPORATION'S COMPL~ANCE 
jv~rz~ sEC::-rroN 37 t CC) OF THE REQUEST FOR CONHDEXTi.if. 
TEIsECB%?fi41,~N ICC4TIQNS ACT OF 1 996 TREATMENT OF X,NFORA'rATlON 

.i+_ -.I ." _.b,_rr-X _-- ^ __-L-----̂ -i--.ili 

hirst~atlt. to AKSD 20:10:01:41, Qwest Corporation ("Qwest "). tl~rougt~ tlse undcrsigncd cour~sol. 

tcqiiegs c~t~ifiilci~tial treatment for the following information in this docket: 

1 .  I'hc agrcomcnts described as confidential on Exhibit 2 to the Affidavit oT 'Todd 1,nnily daie~f 

311r~li 13, 2fJ02, The exhibits arc marked as co~lfiderltial and are provided in a sealed altciope filed 

z;rpm;dtsiy f?o~n rhe At-'fida.rtit of Tudd Lundy. 

2 .  "She exhibits must be protected for the life of this docket. ?Iihen t f ~ c  dnckct 1:; t:titmcJ a11 

pmlcc~cd i ~ ~ f ~ ~ x i a t i u ~ ~  ~alust be returned to Qwest. 

it rliik .q\ CtlLlC. 3. 'Thc pcrson to be notified is Colleen Sevold, Qwcst C:-oqsora~lon. 125 Sorith IS k-  

Kt31 F:'llrcsr, Sitstix Falls, SD 57194, telepllone (605) 335-4596. 

4. The elain~ for protection is based on ARSD 20:t 0:OI :39 (4) and ( 6 )  and SDCli 37-20-.lf.J). 

5,  '!"he exhibits contain proprietary business documenls. DiscLosurc of thesc tloctitne~~t-r, will 

pn:lt rdt: acdtral and potential col-npetitors with infomiation wliich could provide thcm with a unique :rnJ 

irniiiir conrpctiti\ce qdvantagc. Accordingly, Qwest respectf~illy requests that l l ~ o  Cummissiotl yfant this 

rgqtrsat for cull fidcnliat protection, 

IbATEII "this 13th day of' June, 2002. 

Thomas I, Wclk 
Boyce, Murphy, McDowell & Grocnficld, l,.I,..P, 
1 0 1 Nod11 Phillips Avcniie, Suite 600 
Sioux Falls, SD 57 104 
A ttonlcys for Qwcst Coi-potaticl~l 



BEFORE TBIE PUBLIC UTELiTIFS C X 3 ~ ~ ~ P ~ ~ . S S ~ ~ X  
OF T H  1F, STATE OF SOUT@ fJ4KC)'r:k ;Z:+;j,?:;s ~ ~ : 4 f i : ~ ~ ~ ~ * ; . 4 ~ . , ~ 5 ,  .:*,-, . .  - 

<.J%* .,, t 5 :, '-;. * ,*; ,J..<.<. -z:.b , j'*-- 

5 CL',.... .-#,.,, ri-- 
* ; :.> r 1 ,: . ' . - .r-i..i;.rbL_L 

.-z,+z .--. -- -.2...-...--.....-.-. -.LL,&.I: .~&&&-i"i,>k.aij:+: ras1'ri.i 
-c - .aw.~.*?.,45;# w%>=eJfi+-p r.zw **,, -2. ,.! %.d*% 

1% ' t ' t - r~ -  M.JZT'T'ER OF ' ~ ' t  J 1: INVESTTGA-TION 'a.r u1-1s5 
LN-VJ QllrES'r CORPORATION 'S COM P1,IANCE 
IViTIJ SECTION 271 (CI OF 1'1-IE 
+T151,ECC~h4h4LJI~lC'A7*IONS AC'T OF 1996 

8 %  I csdd Lundy, C01730~3f~ COLII~SC~,  Eastern Region I<i:gul:rti~~jr 1,,aw [or t;livct;f_ bt:rtjii ?$!ti\ 

Xirvnt-rr-n- 1, l l ~ s  Qpwcsf cnlcl-cd info ;In), TYI-ittcn agr-ccn~t-at\ $1 itlt ;tay C'l.I~:t'tltncrr-xrirrg tist* 
pjl'cttisioning of wilolcsaic ~ c r % ~ i c c s  put-silant to i ts rthlip:lliotr% uiltlcj" $cctk?I 291 ~R:rt tt:t!-A+ 

svot bccrr It?ltrf with dhc C'ommissirrr?? If so, prcrvide w ctsl,: of ;%if tile t~i' l- ikfes~ agttSrh~e(\~.';+ 

Kccl~onsc- A \  ,i 111;tltcr ol' la\\- and as ~ ~ 1 1 t : i i l t c r l  19 ctt.st;ti l  Err I?tsv.:-l"- Zkrhut'id;t it*: 
iI~hr*l;ltntc~i.> I < n I i n g  Iilcci \ i ~ t h  thc FCC, Q\vcsi i ; c ~ I t ~ * ? ~ t . ~ ~  rir;rr. tl Ib~":rijt"+j ,tii i r  p::;. . : ; ? i f  

i r ~ h t f l l i i ! l l ~  of' I t11CI I.tlllllc*CI1~)11 !;CI~'LCCS iltlci ll(;ril%ir? k, ~'!clf\t'ttl.* f!W >$:ir%lf\: : ) , t& , ' . : , r  

' r j i f i t ~ ~ i ~ s l ~ ) ~ ~  ;IS I ~ r l l ~ ~ l - < . t i  L I I I I ~ C S  S ~ C ~ I O I I  153(a) of t l ~ ~  I ~:!c':'tl:1i11i~~iiiid~~tt~~~i.- k ~ * i  I E ~  



Ut3i-x znvcr.. in file iliturcst In full cirsclosure. 'lnii altliougl~ 0% ~ s r  t . tca i lc \  c!. dxrr ccr lain 

agilcrcmcnts ;ire 11ot \ v~ t l i~n  tlic filing rcqulremcnts of section o f  l.i2(r1\ o f  rht: Act- V5.t-csr 
is prox.~d~ng ngrccments and 1cttc1-s of understanding that it 113s \vtfll i 5 t x f l i i j > ~ t t t i ~ o ~  I.tlt*,~f 

Ilsct~:zngc Car-I-icrs ("CI,EC's") ccl-t~ fjcil lo do bnsincss in Solrt It I);~hok;i i i ia t  3 2 . t ~ ~  Ilt>i btrvr~ 
iiicit i~111.r Ihc C'ommission. Sec t!xliil~lt 2 which contains ari r n c t i . ~  ijf .tit ;iyrcisjneiir2 tilisxi 
:tnt,j ; h n ~  agl-cements that arc. not s11l11cct ti, co;~fidcnt~aIi~v : ~ ~ ~ I ~ + C I Y I L * I ~ ~ ~  i x ' t l ! ~  t11rnf p d : \ ~ c ~  
'fn fhr: c~tct:t l1131 111;111y 01' S L I C ~  C7L-l:(.s tio rlat o p ~ r ; f ~ ~ .  iiu\ i l r t (  i>rt3t a c l i  Y I ' c ' ~ .  ; l~it i  f ~ t t  r: 
: i t ) ;  l\t-cit ~xo~ridcrl ~ c r - \ ~ ~ c c s  by <hvt .s~ In Scrurh I>akor,t. C)$t i * i i .  .t-ssct.lh tli;:: siit31i 

.%li;~tslncnts tlu n c ~ t  scl7.e as tlic hasis t i~s  c.onduct in Sotit13 I3itikt:f:t :jiiiI i \t:th?i!  f50t i?,;~i-i: t t r  

fil::ll in Snur i~  Ilakota i f  tlie! cntlst~lurcd agrcerncnt!; I !~ , I I  , . i l ~ r ~ i i i J  t i<  fi!crJL kr::ti::: 
::i.c.;rc>rl . ' ~Z( ; I ) .  I'hcsc agrccn1e11l.s cilntairi coni?dcntialrt> clni~sci ,  :i!zcf tizcrc ti'lr-Y f:i!l:it . 

g1i.u t t i i r ~ r r  ~ I IL 'SC  agreements as can lidcnr~al ciactimen~s t131t1~3- tilt* C * t ~ r t t r i ~ l ~ s ~ ~ . ) t ~  ~ t ' g t ~ t ~ i t ~ a c ~ s  

:I;?+! Ilrnr\ lti~u:: noticc to tlic affccrcci p:u?~c.; cif 11115 f i l ~ ~ g .  P;\I-f tcs 1 0  ilkti. !kt t ~~ -~wf i t i z  '.t. 111 
11r~:tl t r t  ol?t:\in copics of tlic ~ n n f i d ~ ~ l t i ; i l  ; I ~ T C C ~ I C I I I S  fsc>r~l iiw ~ ' c r r n i l i i s v ~ r t ~  trt r+fit,t~u 
~ C ' ~ J ~ I ~ ~ A I O I I  Ssom tilt thin-(I part)'. 

SUOY~~~~PIII. 2 .  111;14 CPIVCSI I I I ; . I < ~ ~ ~  ;llljl \s~'rI~;il ; I ~ I - C C I T I C I I ~ S  with itlit\. ('B+E(' cttric*r:x3ninr,! 
pr-rr~~isic~rti~~ of' \+ !aolihsalc ~es-\~icc!, pt lrS l l i1III  10 i l s  ol~ligilti0us t ,~t ldvt.  5ct't i~)tt  751 :' 1 f ht>+ 

prtrslir$c rr $1 t.it1cn rfcscript ion of' it ny p r c r R a l  ;iff~-c~emcnl. tftr tiate tlr ti;lrt.a of. ;rt?t ngrc.crmc,.n t(r, 
XEsc natkri. rrfp ailc C'I,lEC", and tllc 11;imcs of t l ~ c  Q ~ v c s t  and ( ' 1  ,I<(" r+czy~1-ci.e,lrrr;rIit'c'~ iviirrv, weuti 
irwvct!vi=ti irr art! ~ x ~ r h a l  nigl-cemcnts. 



@:a~rl this - (ap day of June. 2002. 

Todd L,uncfy 
Corporate Co~unseI. Eastern Kcgi4rra 
Regulatory I,c?tv 

''Sr>Jd Lundy, hcins firs1 cluly surom, de.poscs and s ~ > . s  tllltt hc is Ctlrpnralc I'il~:n_icl. 
E:istu1~1 liegiorl Regulatory 1,aw for Qwest, and is a11 aut1iori;ccd ngknt 01' Qwest C:orpr-rm1.t9lt11! fbr 
141~: pLlrpof;es of ansi~lering tlic a1,ove affidavit, that he docs not h:nrc pcrsonal k t ~ o ~ ~ f t ~ ~ i s c  i ' d i ~ l l  i t t '  
bhft f ~ t s  reciled in the forcgol ng I-csponses, but 111e inf01111:lti cxr has tree11 ~ i t l ~ ~ r ~ c l  by .inif < r i m  

r::nptoyecs or rcpr-escntativcs of  Qwesl Corporation; that the answcrs rcprtzsertf at! irr&~nr?Lniru~r'r 
atl:~il;ihle rn Qivest Co~poratiori: and that the foregoing answers arc verified by Elirli :ts ;~y!cz~! fitr 

._-._-. .-._-..-._-- .---. - :,'.i.l.:.%..i.~ ,... .I i, .L. 

'Todd I-,t.~~id y .# /-'.. 



150% Cfibiorrue Street. Suite 4750 
Ucrivcr CO 80202 
Plrrci>e 303 896-4200 
Fncs~~nilr 303 208 87fi3 

May 2 1.3002 

Mr Jim Burg, Chairperson 
Ms. Pan1 Nelsoti, Vice Chairperson 
Mr. Robert Sahr. Commissioner 

a. I here has been a lot of publicity over the past fcw ti.et:k-s rt:tatcii it> cc,lrtaii~ ;rg;rcctxtdr:is 
that Qwest has entered into with competitive local esefrarige ctlrricrs, I nt-tr ivriting i r l  achlse goki 

of new policies that Qwest is implementing in ihis area. 

As you may know. TLEC? routinely enter into agrcenwnts of matt? kinds ttirh C'I f t'~.. 
Srme offhem tnay take effect immediately as in the nor111~?1 b t ~ s i m : ~ ~  wrrld. f1tE~f;'ts nrtt3; t : ~  
filed ivitlt and pre-approved by state ccrnn~issions. Qwest itself lia~s tifed ever 32Ctiti 3grL*ilncg1i*lt 
with C'K+ECs since the passage of the Teleconit~lunicatior.~s &kt, Crzcluditlg bath inttiiti agrcernaxt~ 
and arnendmcnts. 'This large number reflects our e1'foi-t~ to. cvcri-k nith it.ti$iiridtlab ( ' t  OX'S t qc  muci. 
rhcir slrecific business needs. I-Io\+ever, questions llave hccn r:tised rcgart.tirtg ;k rt*isft\tl i~ai~ilf'ar'i 
01'isur t\rrangerncnts with CT,EC's. Some parties allcgt that t~ndcr !<cc:tirrtl 252r ttt i h ~  
Iclccummunics\tions Act such agreements also shctuld tiavc fie' i t  bcurt t j t c rd  and .~ppz.oric.cb 

QWSI disputes thesc allegations and is dcfenbirlg the kgal title it, dretV b~rsvt?,t~lti t t l x 3 . i ~  

agreements that did, and did not. need to be filed Qwcst n1st.r fltrls 51cd ;I p~!itit~r\ with the Ft'C' 
ii~kin-itlg for g ~ ~ ~ d a n c e  on where the filing line is drawn. 

Meanwhile, however. Qwest is i~nplcmentitig ~'LVO nctv pnlictex thai wit1 clrrrrisr;iic cEch~tcr 
regarding whether Qwest is complying fully with applicabic fi~tt.. F~FsE.. @test \~ilE fife ;I!! 
contracts, agreenlents or letters of understanding hetwecn (%west C'orpilra~i-c;n and C'Y:,Ef:r ai.ca~ 
crt":ltc obligations to meet the requirements of Section 351(bf rrr le) utr n g c ~ t i y  Ct?rw;v;rrd h,r<ir 
Vv-L' hclicve that co~nriiit~nent goes well beyond the req~irrnls3i:ts of S~cf io f l  3531;i t ,  I f r . t t o r x ~ ~ ,  
wc !\-ill follozv it until we receive a decision from thc FCC: on tflc :~p~~rirpriats: 'tine ttt.aw.;ixr~j $ t i  .~lr i .~ 
area. 7Jnlcss requested by the Cornmission, Qwest diacs iiot intend ttr file rautinxe rtxy+ttt-~i;%y 
~mj~crwork, orders for specific services, or scttlcmcnts of past disputes tl:at Jit rtf~t tr1ircrivi5i- r r t s d  
~ I I L X  a b o ~ c  definition. 

Second. Qwest has reviewed and is enlarging its internal prucccfwcii for tvnluarir.r+r 
cantmctx~-xl arrangenients with CLECs and niaking all ncecssary Glimrgs- f)t\mt is t i~r r r r i  rtj; ,i 

cnrx~rnittec of senior lnanzgers from the corporate organizatlens i:rt'c.ili:ccf in ti.t~crlcil:ttt. 

agrcencnts: v,rholesale business development. wholcsalc servicr: detivcry, nctxx~rk, lugaf :>t't,rtrs 
atPi>rneys, policy and law attorneys, and public policy. 'Ihis commitrcc tv\;i\k TCVIL'LQ agrt"i~itl~t~t\ 
involving i~z-region wholesale activities to ensure llxzt the stantlard Jcscrihcd abnvc Is urryhrc.d 
prior ti! the issuance of an  FCC n~ling, arid that any latcr FCC decision atair is imptcnrcntcd ftitiy 



Qivest is i ~ ~ ~ p l e m ~ n t i ~ l g  these policir=s TO elinri~late riily C ] L ~ C C ~ J I C ~  ahilti~ 1,flocr+-~* , 'c?:~~i%,~mee 
with tire rcquirclnents of Section 252(a) in this state wl~ile Q ~ s e s i ' ~  petjdw te tlxc t-P' t '  i* 
pancling. We hope to continue to work with Ci.ECs to mcct tkcir ir.t~lividkt,f;~l ncerts. ;t:i 1 % ~  ~LIYC: In 
11112 past. This is a practice that we are proud of. and tvc do  lot i\rat~t ta scc it rrh$ctarr.d 
controversy over the meaning or' Section ?,52(a). or decisions 011 line drawing t n  a si~t;fjF ~ 1 4 ~ 3 1 i : ~ " i * ~  

nf sitl.iations 

r .  lo the cstent therc are questions or concerns associated $\it& cite prtlecklitln: ~ 1 t ~ 1 . i i x i i  IR 

this let tcr. please contact me. 

Sincerely, 

R. Steve11 I 1 n c . i ~  

CCI. Flolaync Ailts-Wiest, General Counsel 





INDEX OF RESPONSIVE DOCmIEKITS 



58, C S ?V~st Service Level Agreement with Covad Commurnicatoins Company Unbu~ldlcd 
1-sop Scwices dated April 19,2000. @reviously made public as exhibir in fviinnesotaS 

19, Subjuct to Rule ofE.riidence 408 Confidential Billing Settlament Agreement (between lj S 
West a ~ ~ d  McLeodUSA) dated April 28, 2000. Cpre~ionsly made public as exhibit in 
hiinnesoe'(t) 

2i jV  tYanAdcntia1 Agreement in letter format (between Blake Fisher, McLead US.4 wid Greg 
k ' i i~~ \ r ,  Qwest) dated October 26, 2000. (previously nade public as exhibit in Mimesota) 
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BEFORE THE BUB16C UTILITIES COMMI[SSION 
OF THE STATE OF SOUTH JBAKOTAL SQUW HD~fil:lTP"ti Phf %-!C 

gratrrtEs C Q ~ ~ M ~ S G S Q ~ ~  
rr-&-ch, " . , M > r U l i r h - W . a U . I C . - l . J - - - -  

3% 3%E hIih7'TElnX OF THE Dockelt No. TC 01-165 
0%"5"&LS"f'TG"?4.TliON INTO QMrEST 
cQR60RjVT'IB)NtS COMPLIANCE \TIHTH ORDER ADMITTING NON-RESIDENT 
SEd'7'#8fi 2-71 (@) 4JF 7% K.: ATTORNEY 

-- ./.-**-l-..p-"_-~-l_- 

XI ia hereby 

BRDEIPED that the M o t i o ~ ~  for Admission for Todd Lundy, a non- 

i#j%pL:-&"tr art balsalf' of Qwest Corporation before the Public Utilities 

Soarlh Dakota relating to this matter is granted. 

THE COURT: 

___J 

Circuit Court Judge 
Sixth Judicial District 

STATE OF SOUTH DAK07A 
ClRCUR COURT, HUGH@ GO. 

FILED 
JUN f 3 Z00'1 



BOYCE, M W H Y ,  McDOWELt gt GRE'ENEIELD, L.L.P. 
-4TTOKTEY S :'i% LAZY 

1C1 North I'lriltips Avcrltre, SGtr i2M 
Sioux F,~ils, Sourh D.akora 53104 

P.0. Box 5013 
Sioux Fdls, South G,&wra 59117-535 

Debra Elofson, Executive Director 
S'D Pubiic Utilities Comlnission 

Telephone 605 336-2424 Sjirmlt Lfid iaT,5-75 1-23h: 
Fncsirnile 605 334-0618 t j t ~ r I k t ~ i ~ r ~ ~ i ~ r r ~ ~ i ~ ~ ~ ~ i i . t  ;c?it.t 

June 14,2002 

$00 East Capi to1 
Picrrc, SD 57501 

Kc: III the Evlatler of the Investigation into Qqwcst C'orpctraticsnts Cot~~pli%t~c~'.(: with SCC~LU~X 2-$  
(C:) offhe Teleconim~inications Act of 19% (TCQI-165) (Our ll5I~ Nn, d l  t34,rlrw~) 

Dear Ms. Elofson: 

E~tclosed for filing please find the original Affidavit of Dan fltsft to ri:pl.4t~r: r h t  hc i f  uagt; fi5r:ci 
011 June 1.3"'. 

TJ Lciivj j 
Enclasuscs 
cc: Coliccn Sevold 

Mary Hobson 
.la1111 Munn 
Todd Lundy 
Dan Hult 
Steve11 H. Weigler 
Gregory J.  Be]-nard 
Davict A. Gcrdes 
f-larlan Best, Staff Analyst 
Karen Cremer, Staff Attorney 



BEFORE THE PUBLB @ UTILITIES CICdkI%XJSSf ON 
OF THE STATE OF SOUTH DAKOTA 

IN THE MATTER OF TKE INVESTIGATION 'I'C a l - ~ i l i ~  
INTO QWEST CORPORATION'S COMPLIANCE 
WI-TI .SECTION 27 1 (c) OF THE 
TELECOMMUNTCATIONS ACT OF 1996 

STATE Oil; NEBRASKA ) 
:SS 

COUNTY OFDOIJCEAS j 

13an hul t ,  Senior Director of Business Devclopment - 'CVholctirt!it, fc~r Qi'i-2:st C1clrl~t.tnk$trzn- 

being duly sworn upon oath and authorized to answer on bch:~lf of C)avcst Ctc1t~lf;3r~fit%ri. ,*E:l!cs ;%- 

~ullc)ws in answering ~el-triin questiorls propounded by tbe Ccrmrnissinn in tttix prrwccdan~ 

N~amber 3. Ha!$ Qwest entered into any written or t-erl~l agirerlr~;l&. in whisk Q*)s.ii&%.?;s 

ttgreed tcu do sor~~ething for a CLE@ in exch~ange for that Ct,EC'k p~s'lrbbh~ t , ~  tmiE 1)ppttsc 
Qwest3s entry ia~to the interLcPTA long distance market? IT lia. pr~bfide eug.rkp; at' itrla. 
written agreements, a written dlescriptian of any t.crh:nl agre?exrtent,z; the cEzr9-c? rrir alafw sac" 
any agreements, the name of the CLEC, and the ru:amtrts of 4he $ ~ % T Q s ~  zmci Cj*@;&f 
representatives M J ~ O  are involved in any verhall agreements. 

On Nover~iber 15, 3000, Q ~ V C S ~  e~itcred into ii letter agretrmcrrli tvith E i ~ t t ~ f r i t ~ ,  ttEttk t i  YIKI~ 

providing any serlrices in South Dnkots whic1.a is rrrt;ttwtlcJ us Eut~tbta t ,  $13 ;$ rt;:*ttlt. 

Qwest believes this letter agree~ncnt does not ssrvc as rhc EwGtl it%r .;.;in? ri:t>~ltl\gi't il;t S ~ I I J Z ~  
Dakota. I\lonetheless. in the interest of firil disclosirrr, and ivtlhrrut t&:tiv~~~s tlw ts~t;e tit 
whether tihis agreement serves as the basis for   he piirtieq' t'trtliifurt rrk Sc.ttrkli l i l i tkt i t i~ ,  t f ~ i h  

agrcemcnt contains the following provisions: 

13y no 1;iI.e~ than December 31. 2000, the parties agree It7 I T E C C ~  tr~gt:kkt~~ 4vF;k t ~ % f ~ ' p t ~ i ; l ~ ~ ~ k ,  

live conference or- otherwise), and as necessary t11cre;:f:ei-, t i ;  ritr-~eIt'tp .in itr~~?trr:.rr-ritotts'rvi 
Plan, ']The purposc of the Implementation Pl:~n (''~'lafl") wfli tic ti, e : ~ t r i l * ' r f ~ l ~  jurth;"r:~~c-, ;trt61 

procedur-cs to mutually improve the companies' l~usir~cm retrttioi~s :it\d tir ~!cw!i.is, i t  gri t~ft t .  

state intcrconnection agrecrnenl. Both partic:; a g m  f e ~  pxtici[zirtu tn  g ~ r t ~ f :  tt:itl: ;ti& 

dedicate the necessary time and resotir-ces to thc duvelo~~rnc"nt c ~ f  thc lr~tplc,.cncnr,~r~~~)t~ S3?';tt1 

and to finalize an llnple~ncnration Plan hy no 1:lrcr thrtrr hprji 30. 111t31. An:- nt-i'v~-.irl; 

escalation and arbitr:ltion of issucs clunng devcloprl~crnt rrf rhr: f%tn ta-iri?: .il?o 11% 
co~npleted by April 30, 200 1 .  



Dunng development of the Plan. and thcrtaftrr, if ;trs agsred k i p t ~ i l n  lSF3tr nT8 an platxc fi? 

April 30, 2001, Eschelon agrees to rrot OP~ICIS~S Qttr5r'r ~ J ' f t ' r i f ; ~  .cegw:mg "."e~+ii~ff3~j 2;l;ql 
approval or to file complaints before any regulatory trod?.. corwGnrrrjg r ~ ~ n c s .  :aixmgc t-w-?qg 5 ~ ;  

the Parties' Interconnection Agreeincntfi. 

A copy of this iettcr agreement is bcing provided to the t-"nrmmr?-is;:m ;it. ,i?-xh&tt B .  ;: BS hi 

public document, 

Thus, in exchange far an agreement ta esiabiisfr pm-ettscli 3~1d prrst.rl"d~:?%~~ ?$a Pry:F"~>Lrt ~ B I C  
parties' business relations and to enter into u rt1~tir-s03'i~ 1nt2rt'arnz1tc't:~~3i~i itgittcr%fzi;. 
Eschelon agreed not to engage in the sectiim 27f Iidgnzioai. FSr*d::;tk~-c ~ t . ~ r 2 i k ; - ; k b z i ~ ~ k  

in~prove processes and procedures heir the pt ;~~ik i i~r \%t l j~~ [ s k i  ;k!a <'jl,Ef_'%. F~~FFT~I: 

inlproving the delivery of wholcsate scraices. 

McLeod has orally agreed tu reinail? wutral t?rt Qlrce's'tm< ;npplibzt~isrtt~ jr.? lir&g ,.t.: 
Qwest is in compliance with nI1 slgrccments tLC"t'lvt:clt &Xe.t.et~& * ~ r l r i .  @w;;G s r ~ c t  kLrrl'l p ~ F h  
applicable statutes and regulations, 

Number 4. Has Qwest proposed any such agtwmenil rcterutnc~f irt Qit.uruti$$rr f In SF+> 
GI[,EC? Hf so, provide a written descriptitm af any such prrrprssak, t-Xtv ; . t ~ r ~  S~F- d~k;%~*, -%Ps% 

the proposais were made, the name af the Gf,EC, atla tho n~tdwh otf shr <hie?if- ahd 4'9.b:fc 
repres.,centatives who were involved in the pr-irpnltecE agr~arrrcsrts~ 

Response: Qwest has not offcrcd or pxrrlrrrsue! xitme Frntili. ,RS $t,rtcd j~tr sf?: %c~t~yeutv~ 
15, 3,000 Eschelon letter :tgrccTncrt.r or rhc XIet,x:trit xsr;rE+arG +\$Yewf8tk:2nf t o  t417ir C'F ,4Jf" 
operating in  South Dakota, 

Dated this 13 day of June, 2002. 



SThTE OF FdEBh%SKA ) 

:SS 
COUNTY OF DOUGLAS ) 

Dan Mult, being first duly swom, deposes and says thal hc h i  $color f l i ~ ~ c t o ~  af H~JS~EIC$S 
Development - Wholesale for Qwast Corporation, and is an airihoill-d ;igent nf Qi~est  
Coqoration lor the purposes of answering the above hfgdavit. 1114 he drea n t ~ t  f t r ~ r  pi?rynnai 
knowledge of all of the facts recited in the foregoing responses, hut thc t n f t ~ m r a t i ~ n  has k e n  
gathcrcd by and from employees or representatives of Qtrest Ccirpmti~trn; ti3sr the nr rswm 
represent all information available to Qwest Corporation; and thalt thc ft3rcpcrlng a~tx~~:trs  are 
verified by him as agent for Qwest Corporation. 

- -- . ?.> 

Dan Hutt 

dt S\ibscribcil and swom to before me on ~111s t t ~  /5 day ddunc.  211(11. 
-- 

GEfirHAL b!OTkRY-Stzle of Kebrasld 

, -  fiy Comm Erp. Marck 13,2JO.t 



BEFORE THE PUBLIC UTILITIES CiDMMlSSiON 
OF THE STATE OF SOUTH DAKOTA 

IN THE MATTER OF THE ANALYSIS OF ) ORiDERf&1RANDNGTiCE 
QWVEST CBRPOWTIBRI'S COMPLlAFeCE ) OF PRQGEDWRAL 
laAt1Tt-e SECTION 274.(c) OF THE ) SCkiEOULE AM@ HE&R#NG 
TELEG0MMUNBCATIQNS; ACT OF I996 F 

I rca.a-3 6% 

On October 25, 2001, Qwest Corporation (Owesf) fiied wttt? the Cemmrssran s Pe64iqfi h r  
Commission Recommendation that the Federal Carnrnunicaticans Cammisslarc Grant @vgss! 
Corporation Entry into the In-Region lnterlATA Market. Under Section 271 of @?a 
Telecommunications Act Of 1996. Specific~fly, Qvttest requests that ihhis Cammr%sion fin@, based 
upan the record presented, that Qwest has met Ihe competiliva checklist and ather requrrameols Bf 
47 U.S.C, section 271, which prescribe the mechanism by which Qwest may be  fatlnd er'rglbie to 
provide in-region interLATA services and rery upon lhat flndin~ ta praqirlit; 8 F8var-a@5e 
re~ommendation to the Federal Communications Commission [FCC). to supgar! 8f its g~c~Fi$n, 
Qwest submitted 25 affidavits, a revised Staterneirt cf Generafly Availab~lrt Terms, an@ Seven R@QQP~,$ 
submitted in the Seven-State Process. 

On November 1, 2001, the Cornrnissian elecfronicaily transmitted notice at the filrfig arae :he 
intervention deadline of November 16, 2001, to interested itrdiqi\rtdld816 and erairtteo, H Pelrtro~ f ~ t  
Leave to Intervene was received from Black Mills FibieCorn, L L.C, {Biack Hrtlsj 00 "r~' jgf i~&br 7, 
2001, a Petition to Intervene was received from Midcontinent Cnmtrruu\lic?,ettQrzS (tiClidm~li~raqf) an 
November 9,2001, and a Petition for Leave to Intervene was raceiv~d fmm AT&T Cr~mfl~unacat,i~ns 
of the Midwest, Inc. (AT&T) on November 15, 2001, Af its Navennber 27, 2001. mesartrrg, tHe 
Commission granted the interventions. The Commission also requeis4cd that %a parties suhmrs 
proposed procedural schedules by December 7, 2001, The Gortt~fiisskn faceiued paopo3s$ 
proceduraf schedules from all of the parties. 

At its December 12, 2001, meeting, the Camrnisstcirr: considered the proposed pr~ladd~~gb 
schedules. The Commission set the following proceduraf schedtaiar 

January 18, 2002 - Intervenors and Staff identify disputed issues (except Far t3SLEQ$ 
relating to the final OSS report which has not been issued yet]: 

February 7, 2002 - A prehearing conference will be hold beginning ol2:56 p m , II., 

Room 468, State Capitol Building, Pierre, South Dakota; 

March 18, 2002 - Staff and Intervenors' testimony is due; 

April 2, 2002 - Qwest may fife rebuttal testimony; and 

April 22-26, 2002 - A heating will be held beginning al 9:00 a m  an Aprrl22, 
and continuing through April 26, 21102, in Roam 492, State Caprlo? Buitdrng, P t~ t r2~  
South Dakota. 

The hearing was held as scheduled, beginning on April 22, 2062 and eadiag ari Aprr.; 39, 2~302 a! 
the conclusion of the hearing, the Commission set a past-heartng briefing sr;Eedut@ 



At its May 30, 2002, meeting, the Commission iislensd to cQnsmelE;s $T%% k&& p&W%k 03 %a* 
to proceed with consideration of the Regional Oversight Gcammkt:ee (lROC$ Qp&.f"glzc@%k %gpW% 
Systems (OSS) test. The Commission has jurisdidion in this mat:er gGe3trefiE tB SsCL if",%@f&# 
31, specifically 49-31-81 and 47 U.S.C. section 27t, The Catnmrsi;sres~ slkts f@3Td%v3~@ @~e&$q&f&% 
schedule to consider the ROC OSS test: 

July 3, 2002 - Parties may file comments on the RQC OSS tesb '#'h&$% e~rnf~e~:% 
are optional. A party may present testimony at the hii;abinQ ~fijrhi~'3f &bag ~~@twia?f$ 

July 11, 2002 - A hearing wilt be held beginning at 8 83 f) m ao J&y 5 5 .  23492- !". 
Room 412, State Capital Building, Pierre, Sooth Dakota. f h% R$Z@ O$S ~&&dQa3 w2e 
present testimony on t h e  ROC OSS test. The Sotfat~rsg rbQR"l$at4 ~pr:q bd @w%g 
presentations: MTG - Denise Andersan an4 Mane Sakttnos-. &1914%2 = &?:k& z;&T&@%-% 
and Joe Dellatorre; and HP - Geoff May, Liz OrageR, a ~ d  &n $$a$* A& @%?%@$ v@tk 
be allowed an opportunity for cross-examinetian, FsfI~v~lng I%& ll~dimQ%y &St @ABi69 
will be allowed the opportunity to present ab6itknek kss'lrm@vf, t.kdh.Gh %Q& &!%@ %8 
subject to cross-examination, The Commissrah rs. schebrtiistg an& afie 3zl-y Fat th*,;s 
hearing. If necessary, the hearing may extent3 into "re e$enrqB heat.; 

July 22, 2002 - Qwest may file a past-heanng b%s$ eonr,e-ifiift;Q r~g:$Qh_% ye:i&%&G t3 t W 8  
ROC OSS test; 

August 5, 2902 - Staff and fnfewenors may file a p%t~hea@~Q bha% GBa~&rEi$t% &%@@s 
related to the ROC OSS test; and 

August 12, 2002 - Qwest may file a rebutlzif brief 

It is therefore 

ORDERED, that the parties shalt comply wgth kt?& pacc&aufIZ $p;B&dirffl 8% 3%: b?$% 2i3t~,i? 

Dated at Pierre, South Dakota, this 4 k =&lee, 

CERTIFICATE OF SERVICE 

The undersigned hereby certlfres that thts 
document has been served today upon all parires af 
raoord In this docket, as listed on the docket sewice 
I~st,  by facslrn~le or by first class mall, In pro@,<b 
addressed envelopes. w~th charges prepa~d thereon 

I ,  
..+- I / ?  j&..+%)d C * ($i,d 

Date. & / 9 fi~i, 
,I / 

(OFFICIAL SEAL) 

L 

I 




