


ions;
2/02 - Order Regarding Section 272;
/22/02 - Order Regarding Operational Support Systems, ROC 0SS Test, and
rcial Performance Data;

722/02 - Order Regarding the Public Interest;
12/0%/02 - Qwest's Notice of Errata to Updated Statement of Generally
Aveilable Terms and Conditions; :
2/13/02 -~ Qwest's Notice of Updated Statement of Generally Available Terms
and Conditions;
12/16/02 - Qwest's Notice of Errata to December 12, 2002 Statement of
Generally Available Terms and Conditions;
12/23/02 - AT&T's Response to Qwest's Notice of Updated Statement of
Generally Available Terms and Conditions;
1/21/03 - Commission Staff's Response to Qwest's Notice of Updated Statement
of Generally Available Terms and Conditions;
01/29/03 - Reply to the Commission Staff's Response to Qwest's Notice of
Generally Available Terms and Conditions;
02/04/03 - Notice of Mock Payment Report;

02/04/03 - Request for Confidential Treatment of Information;

02/04/03 - Order Regarding Compliance Filings and Recommendation to the FCC;
02/04/03 - Comments to the FCC;

02/17/03 - Qwest's Notice of Compliance Filing for Qwest Performance

Assurance Plan;

02/26/03 - Order Regarding Public Interest Compliance Filing and Final
Recomendation to the FCC;

02/26/03 - Reply Comments to the FCC;

02/26/03 - Docket Closed.

03/03/03 - Mock Payment Report;

03/04/03 - Qwest's Notice of Filing of Revised Exhibit K to its Statement of
Generally Available Terms and Conditions;

04/01/03 - Mock Payment Report;

05/01/03 - Mock Payment Report;

06/02/03 - Mock Payment Report;

06/18/03 - Memorandum of Understanding.

10/31/03 - Submission of OP-5(A) for Inclusion in the QPAP;

12/17/03 - Order Approving Revisions to QPAP;

12/17/03 - Docket Closed.




BEFORE THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF SOUTH DAKOTA

IN THE MATTER OF THE ANALYSIS OF ORDER REGARDING
QWEST CORPORATION'S COMPLIANCE SECTION 272
WITH SECTION 271(c) OF THE

TELECOMMUNICATIONS ACT OF 1996 TCO1-185

SECTION 272

Qwest is required to show that, upon commencing in-region intert ATA service, Qwest
provide such service in accordance with the requirements of section 272. 47 U.S.C. § 27 H{d; ,
Section 272 sets forth the structure and business relationship that Qwest must astablish with mg
affiliate that will be providing interLATA services.

The first requirement of section 272 relates to whether the affiliale is separate froay Lwast
The section requires that a BOC may not provide interL ATA long distance services unless it o
that service through one or mare affiliates that are separate from the entity that is subjsst o En.mk’)’i
251(c) requirements. 47 U.85.C. § 272(a)(1).

Qwest stated that it has created a separate affiliate as required by section 272, (hwes

affiiate is Qwest Communications Corporation ("QCC" or "272 Affiliate”). Qwest Exhibit 8% at .

QCC is an indirect wholly owned subsidiary of Qwest Communmaﬁorzs mematimﬁﬁ f{:f at &

subé%dfaries were required to divest themselves of all in-region, interLATA bu&»i’n@&sf‘ Qw;
59 at 10.

Qwest also maintained that it will comply with the structural separations requirermients fas ihe
separate affiliate which are contained in section 272{b}. They are as follows:

The separate affiliate reguired by this section -

(1) shall operate independently from the Belf operating comgany;

(2) shall maintain books, records, and accounts in the manner gresenbed by the
Commission which shall be separate from the books, records, and accounts
maintained by the Bell operating company of which it is an affiliale;

{3) shall have separate officers, direciars, and employees fram the Bell aperiiting
gompany of which it is an affiliate;

{4) may not obtain credit under any arrangement that would permit a credilor, upan
default, to have recourse to the assets of the Bell operaling corhgany; and

(5) shall conduct all transactions with the Bell operating company of which it is an
affiiate on an arm's length basis with any such transactions reduced to writing ang
available for public inspection.




on Reconsideration, at § 9, (rel. October 1, 1999) (" Third Order on Reconsideration™
the FCC reaffirmed that "the 'operate independently' requirement pracludes the ;
transmission and switching facilities by a BOC and its section 272 affiliate. as wel a5
gwnership of the land and buildings where those facilities are located.” . The e
“precludes a section 272 affiliate from performing operating, instaliation, and maintenance &
associated with the BOC's facilities" and "it bars a BOC or any BOC affitate, othisr i "
272 affiliate itself, from performing operating, installation, or maintenance functions
the facilities that its section 272 affiliale owns or leases from a provider other {ha
which it is affiliated.” /d.

Qwest stated that its 272 Affiliate satisfies the “"operate independently” reguirgs
Exhibit 61 at 8. Qwest asserted that the 272 Affiliate does not and wili not jointly guws, vat
telecommunications switching or transmission facilities, or the land or buildings where
are located. Qwest Exhibit 59 at 11. Qwest further asseried that neither the BOC ;
affiliate performs operation, installation, and maintenance functions associaled
Affiliate's switching and transmission facilities. /d. at 12. Convarsely, Cwast slaled
Affiliate does not perform such functions associated with the BOC faclities.

Qwest further asserted that it complies with section 2?2{5;{1:2} and the “E ;‘&fﬁ?ﬁ‘

Affiliate fol|ows Generally Accepted Accounhng Principles as mamdeteﬁ b‘g %ha ; Cé‘

Qwesi claimed that it meets section 272{(bY3) Wh}ch a’erqu%r’as fhé 2 }

emp!oyees are requlred to t»me report and the BOC 19 charmbcf far *heu‘ tz gt AL
according to applicable FCC requirements.” /d Qwest stated that ¥ an »mfmy‘
employment with a different Qwest corporation, the new employes & eguired o @
disclosure stalement to prevent the sharing of non-public information betwaen e ¢
at 15,

With respect to section 272(b}{4), Qwest maintained that is Sect)
obtain credit under any arrangement which would permit a credifoe to bave v
of the BOC. /d. at 17. Qwest stated that the 272 Affiliate is capitalized sap
funding is provided by financial obligations issued by Qwest Capital Fundt
guaranteed by Qwest Communications International inc. /d at 17, Chrest cfabme
debt obligations issued by Qwest Capital Funding, ine. nor the guarantes by Qwest Com
international inc. provide creditors recourse to the assets of the BOC, # at 18

Qwest claimed that its 272 Affiliate satisfies section ??Zfb‘ﬂ;ﬁ} whiishy raguires it
between the BOC and the 272 Affiliate to be on an army's length basls, w;%h ,
reduced to writing and available for public inspection. & Qwsst &
has accounted for all transactions between itself and the BOC in c&tmwazzm s
transaction rules back to the date of the Qwest - U 8 WEST marger, which £l
2000." Id.  Qwest stated that all of the fransactions are posied on Qweast Coms
International Inc.'s website. /d. at 19.




Section 272(c) sets forth nondiscrimination safeguards and provitdes as follows

In its dealings with its affiliate described in subsection (a) of this section. & Hel
operating company - (1) may not discriminate between thal company or alfilial ;
any other entity in the provision or procurement of goods, services, faciities, and
information, or in the establishment of standards; and (2} shall ascount for :
transactions with an affiliate described in subsection (a) of this section it scsurdanse
with accounting principles designated or approved by the Comraission.

Qwest stated that the 272 Affiliate is required to contact the 813(}’3 lXC SB les Exépmi‘v’e ‘?am

access only if the 272 Affiliate obtained CLEC status at some ttme irs the fmdre“ id, al 2&
tariffed services which are available to the 272 Affiliate are reduced to writing in 8 contract
order. Id. at27. Qwest asserted that these services will be made availabie to sther antiias unds
the same terms, conditions, and rates except for joint-marketing related services which &
subject to the nondiscrimination requirement. /d.

A L o

Section 272(d) requires a BOC that has received section 271 authorily o oblain and
a biennial audit. The section provides that:

particularly whether such company has comphed wxih‘ me sespwaxb mmuﬂ &
requirements under subsection {b) of this section.

(2) Results submitted to Commission; State comimissions. The audior daseri
paragraph (1) shall submit the results of the audit to the Commission and té the &
commission of each State in which the company audited provides serage.,
shall make such results available for public inspection. Any garty may §
comments on the final audit report.

(3) Access to documents, For purposes of conducting audits and reviews under
subsection - (A) the independent auditor, the Comrmission, and the Stale comm
shall have access to the financial accounts and records of each compaty ar
affiliates necessary to verify transactions conducted with that company tha
relevant to the specific activities permitted under this section and tha z
for the regulation of rates; (B) the Cornmission and the Sfate commission shall}
access to the working papers and supporting materigls of any auditor why

appropriate procedures to ensure the profection of any proprietary infarmaticn
submitted to it under this section.

Qwest stated that, in accordance with FCC dirsctives, the hrst blennia
conducted 23 months after the BOC receives its first section 271 dpproval Qhwest &
Qwest stated that it will cooperate to the fullest extent possitiie in provigding duta nages
the auditor in accomplishing its objective and that the results of the audits will ber o
FCC and state commissions as required. /d.

(o)




Section 272(e) outlines four other requirements for a BOC and its 272 affiliate. The ssciion
provides:

A Bell operating company and an affiliate that is subject to the requirements of
section 251(c) of this title - (1) shall fulfill any requests from an unaffiliated entity for
telephone exchange service and exchange access within a period no longer than the
period in which it provides such telephone exchange service and exchange access
to itself or to its affiliates; (2) shall not provide any facilities, services, or infarmation
concerning its provision of exchange access to the affiliale described in subsection
(a) of this section unless such facilities, services, or information are made available
to other providers of interLATA services in that market on the same terms and
conditions; (3) shall charge the affiliate described in subsection (a) of this section, or
impuite to itself (if using the access for its provision of its own services}, an amount
for access to its telephone exchange service and exchange access that is no less
than the amount charged to any unaffiliated interexchange carriers for such service;
and (4) may provide any interLATA or intraL ATA facilities or services to its inferlLATA
affiliate if such services or facilities are made available to ali carriers at the same
rates and on the same terms and conditions, and so long as the costs are
appropriately allocated.

Quwest stated that, upon obtaining section 271 approval, the 272 Affiliate will obtain telephone
exchange service or exchange access under the same tariffed terms and conditions as are available
to unaffiiiated IXCs. Qwest Exhibit 59 at 31. Qwest further asserted the orders will be grosessed
in a nondiscriminatory manner. /d.

Section 272(g) contains the requirements and restrictions regarding joint marketing efforts
between the BOC and the 272 affiliate. Sectlion 272(g)(1) provides that "[a} Bell operating cormpahy
affiliate required by this section may not market or sell telephone exchange services provided by the
Bell operating company unless that company permits other entities offering the same or simifat
service to market and sell its telephone exchange services." Clwest stated that it will comply with
this section and "[tlhe 272 Affiliate will not market or sell BOC services except through agreemant
an an arm's length basis, reduced to writing, and made publicly available as required by Section
272(b)(5)." Id. at 22.

Section 272(g)(2) states that "[a] Bell aperating company may not market or sell interLATA
service provided by an affiliate required by this section within any of its in-region States untit Such
gompany is authorized to provide interLATA services in such Stale under section 271(d} of this fittle.”
Qwest asserted that "[tlhe 272 Affiliate will not market or sell interLATA services with the BOC until
the BOC is authorized by the FCC to provide interLATA service in South Dakota.” /d. at 23,

MOTION TO REOPEN RECORD

On September 27, 2002, AT&T submitted a Motion to Reopen and Supplement the Record
{"AT&T Motion"). AT&T requested that the Commission reopen the record and require Qwest “ta
supplement the record with sufficient evidence to demonstrate that Qwest and its new segtion 272
affiliate are in compliance with section 272. . . "' AT&T asserled that "Qwest has announcead its

H
i

AT&T Motion at 1. The Commission notes that although AT&T submilted unverified sofrrients

prior to the hearing concerning section 272, AT&T never offered the commenis during the hearing and.
therefore, they are not part of the record.




io Reopen and Supplement the Record ("Qwest Response"). Qwest maintained that "the prudent
eourse of action would be for the Commission to issue no findings or recommendations at alt on
Qwest's section 272 compliance, and to simply leave that subject for the FCC's imminent decision.
There is no reason to delay the Commission's work to otherwise complete this docket or waste s
resources by opening a parallel investigation into the very same matters the FCC is actively
considering, especially when nothing about those matters is specific to South Dakofa.” Qwest
Response at 2. Qwest further contended that "the FCC staff specifically advised the staie
commissions at the September 23, 2002 Regional Oversight Committee open session that (1} the
section 272 questions are interLATA issues that fail within the FCC's purview, (2} it was not
necessary for the states to conduct an evaluation of section 272 or the new affiliate, and {33 the

states could provide comments to the FCC on section 272 in their comments on Qwest's federal
applications,” Id. at 6-7.

At its October 17, 2002, meeting, the Commission listened to argumients from AT&T and
{Qwest concerning AT&T's motion. At its November 20, 2002, meeting, the Commission denied
AT&T's motion. The Commission finds that recpening the record at this point would accomplish very
fittle. Moreover, scheduling ancther hearing and briefing schedule would most likely significantly
delay this proceeding. No one disputed Qwest's statement that FCC staff had stated in a putlic
meeting that it was not necessary for the states to conduct an evaluation of section 272 or the new
affiliate. The Commission agrees with Qwest that the Commission will have the opportunity o
comment on the new section 272 affiliate in Qwest's filing before the FCC, Moreover, AT&T will have
an opportunity to comment before the FCC also. The Commission further finds that since Qwest has
just recently formed a new section 272 affiliate, the details of which are not in the record before the
Commission, the Commission will make no recommendation to the FCC on this issue.

it is therefore

ORDERED, that the Commission makes no recommendation to the FCC regarding Qwest's
compliance with section 272,

"
Dated at Pierre, South Dakota, this E-Za? " _day of November, 2002,

GERTIFICATE OF SERVICE BY ORDER OF THE COMMISSION:
LA v e Ny
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(OFFICIAL SEAL) 'ROBERT K. SAAR, Comissioner




BEFORE THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF SOUTH DAKOTA

IN THE MATTER OF THE ANALYSIS OF ) ORDER REGARDING
QOWEST CORPORATION'S COMPLIANCE }  OPERATIONAL SUPPORT
WITH SECTION 274(c) OF THE ) SYSTEMS, ROC OSS TEST,
TELECOMMUNICATIONS ACT OF 1996 ) AND COMMERCIAL

) PERFORMANCE DATA

) TC01-165

Procedural History

The South Dakota Public Utilities Commission (Commission) participated in the Regional
Dwersight Committee ("ROC") collaborative section 271 performance measurements proceeding.
The ROC Qperational Support Systems ("OSS") test final report was issued on May 28, 2002. At
its May 30, 2002, meeting, the Commission listened to comments from the parties on how 1o
aroceed with consideration of the ROC OSS test. By order dated June 18, 2002, the Commission
sed the following procedural schedule to consider the ROC OSS test:

July 3, 2002 - Parties may file comments on the ROC 0SS test. These comments
are optional. A party may present testimony at the hearing without filing cemments;

July 11, 2002 - A hearing will be held beginning at 8:30 a.m. on July 11, 2002, in
Hoom 412, State Capitol Building, Pierre, South Dakota. The ROC OSS vendors will
present testimony on the ROC OSS test. The following vendors will be giving
presentations: MTG - Denise Anderson and Marie Bakunas; KPMG - Mike Weeks
and Joe Dellatorre; and HP - Geoff May, Liz Gragert, and Don Petry. All parties will
se allowed an opportunity for cross-examination. Following that testimony, all parties
will be allowed the opportunity to present additional testimony, which will alsc be
subject to cross-examination. The Commission is scheduling only one day for this
hearing. If necessary, the hearing may extend into the evening hours;

July 22, 2002 - Qwest may file a post-hearing brief concerning issues related to the
ROC OSS test;

August 5, 2002 - Staff and Intervenors may file a post-hearing brief concerning issues
related to the ROC OSS {est: and

August 12, 2002 - Qwest may file a rebuttal brief.

O June 25, 2002, the Commission received Qwest's Motion to Amend the Scheduling Crder
for Review of the ROC OSS Test. Qwest stated that it did not anticipate a need to file a post-hearing
brief and requested that Staff and Intervenors file a post-hearing brief on or before July 22, 2002,
and Qwest file a rebuttal brief on or before July 29, 2002. No parties objected to the motlian to
amend and the Commission amended the procedural schedule accordingly.

Prior to the hearing, comments were submitted by Commiission Staff, Qwest, and AT&T. The
hearing on the ROC OSS test was held as scheduled on July 11, 2002. Testimony on the ROC OS8S
test was given by the consultants involved in the ROC QOSS test. Denise Anderson and Marie
Bakunas testified on behalf of Maxim Telecommunications Group Consulting ("MTG"), which-atted




1. KPMG prepared the test plan and the final report evaluating the results of the test, Don
y arid Geoff May testified on behalf of Hewlett-Packard Consulting ("HPC") which generated test
: ’“imrx% through the creation of a pseudo-CLEC. None of the parties submitted briefs following

On Seplember 30, 2002, the Commission received Qwest's Request for Acceptance of PO-
20 for inclusion in the QPAP. Qwest requested that the Commission approve Qwest's propesed PO-
farmance measurement and payment scheme for inclusion in its QPAP. Qwest stated that
iopused PID "measures Qwest's performance in accurately processing manual service orders
ang % designed as a 95% benchmark measure with payments for non-compliance made to the
stawn O October 10, 2002, the Commission received AT&T and WorldCom, Inc.’s Comments
wins!'s Proposed PO-20 Measurement, AT&T and WorldCom opposed Qwest's request, stating
3 P20 PID should be developed through a collaborative process and asserting that the
# i‘*‘*iiﬁi contained significant flaws. On October 16, 2002, the Commission received AT&T's
Hupplemental Authority Regarding PO-20. At its October 17, 2002, meeting, the
sssion considered Qwest's request for acceptance of the PID. After listening to the arguments
irties, the Commission deferred action on the request, At its November 20, 2002, rmeeting,
ﬁf;’:i:, imission again considered the request. The Commission voted to accept PO-20 on an
mrem basis. The Commission finds that acceptance of PO-20 on an interim basis does not
inate the opporiunity to make changes fo this PID during the six-month review or through the
laborative process.

i?’

OPERATIONAL SUPPORT SYSTEMS

FCC Standards

' ,i} and ?5?(d)(1) " The FCC set forth a minimum fist of unbundled network e(ements that
et LECs must provide to competing carriers on an unbundled basis. The list includes
g«;;r{m:.xurm support systems. See 47 C.F.R. § 51.319.

The FCC has determined that;

For O8S functions that are analogous to those that a BOC provides to itself, its
sustomers or its affilistes, the nondiscrimination standard requires the BOC to offer
reqguesting carriers access that is equivalent in terms of quality, accuracy, and
timeliness. The BOC must provide access that permits competing carriers to perform
these functions in "substantially the same time and manner as the BOC. . . "

For (088 functions that have no retail anaiogue, the BOC must offer access
“sufficient to allow an efficient competitor a meaningful opportunity to compete.” In
aysessing whether the quality of access affords an efficient competitor a meaningful
apnerunity o compete, we will examine, in the first instance, whether specific
parfarmance standards exist for those functions. In particular we will consider
whether appropriate standards for measuring OSS performance have been adopted
by the relevant state commission or agreed upon by the BOC in an interconnection
agreement or during the implementation of such an agreement. if such performance
standards exist, we will evaluate whether the BOC's performance is sufficient to allow
an efficient competitor a meaningful opportunity to compete.




Halt Altanhe New York Order, at ] 85, 86 (citations omitted).

I evaluating each OSS function, the FCC uses a two-step approach. /d. at 87. The FCC
seks to “whether the BOC has deployed the necessary systems and personnel to provide
- access o each of the necessary OSS functions and whether the BOC is adequately
5 compeling carriers to understand how to implement and use all of the OSS functicns
ialde to hem " Id. (citations omitted). Under this inquiry, the "BOC must demonstrate that it
fsvetoped sufficient electronic (for functions that the BOC accesses electronically) and manual
8 tn afiow competing carriers equivalent access to all of the necessary OSS functions." /d,

wna omitted). Under the second step, the FCC assesses "whether the OSS functions that
> has deployed are operationally ready, as a practical matter." /d. at 87 (citations omitted).
The FOC reviews:

perfnrmance measurements and other evidence of commercial readiness to
ascerigin whether the BOC's 0SS is handling current demand and will be able to
handie reasenably foreseeable demand volumes. The most probative evidence that
358 functions are operationally ready is actual commercial usage. Absent data on
sammercial usage, the Commission will consider the results of carrier-to-carrier
testing, independent third-party testing, and internal testing in assessing the
gemmrercial readiness of a BOC's OSS.

4 {eitations omited). The FCC requires a BOC to provide CLECs with access to five ©3S
CEEL pre-ordering, ordering, provisioning, maintenance and repair, and billing.
wrgfadi.ouizfana 271 Order, Appendix. D, at 1§ 33-39. In addition, the FCC requires a BOCT to
vide gan adequate change management process. ("CMP").

Tne FCC has established the following criteria that it uses to evaluate a BOC's CMIP:

£1) that information relating to the change management process is clearly organized
angd readily accessible to competing carriers; (2) that competing carriers had
substantial input in the design and continued operation of the change management
process,; (3) that the change management plan defines a procedure for the timely
riesolution of change management disputes; (4) the availability of a stable testing
arwironment that mirrors production; and (5) the efficacy of the documentation the
BOG makes available for the purpose of building an electronic gateway.

fidh

41 gt 40, In addition, the FCC looks to whether the BOC is adequately assisting competing carriers

& avaipble O8S functions and whether the BOC has adhered to the change management
55 wver fime. fd. at §f 40.

ROC OSS Process

The Bouth Dakota Commission, as a member of the Regional Oversight Committee joined
i iher stales in a collaborative process to design a plan that would test whether CLECs are being

4 2‘%&&1&19 Transcript for July 11, 2002, at 5. Thé ROC technical advisory group ("TAG")
as the primary forum for developing the test and was comprised of CLECSs, industry
Aiong, the ROC Sleering Committee, Qwest, and the vendors. Id. at 10-11. ROC retained

i serve as test administrator. Qwest Exhibit B8 at 8. KPMG defined test criteria and
pd 4

et resulls and evaluated Qwest's performance against the expected results, ld. KPMG

A
3




gleped g Master Test Plan ("MTP"). Id. The first version was finalized on November 17, 2000,
The TP was subject to numerous changes and the final MTP version, version 5.2, was
g on Aol ©, 2002 1d at 9. The MTP used transaction-based testing and operational analysis
Sialf Exhihit 7 at 5. HPC, acting as the pseudo-CLEC, was involved in the transaction-
asting which “involved the submission of orders that replicated the content cf orders CLECs
. et as they gained customers.” Id. Operational analysis testing involved observation of
dAYE business processes, review of the documents used in those processes, and review of the
e of the Qwest personnel charged with implementing the processes. /d.

The TAG agreed to a set of measurement definitions, named Performance Indicator
ang UPIS™, which describe the manner in which Qwest's performarice is measured. Qwest
i B at 9. The PIDs currently contain 53 measures and more than 700 submeasures. /d. at
1 17 The PIDs measure whether there is parity between retait and wholesale, or whether
Srsirks are met. Hearing Transcript for July 11, 2002, at 21. There were also a number of
rarstin measures which report Qwest's performance data, but do not establish a standard. .
4 The Liberty Consulting Group was hired to conduct an audit of the PIDS developed by the
A0 1o gnsure that Qwest was accurately measuring and recording its commercial data and to
are that the PIDS measured were accurate. Qwest Exhibit 88 at 8.

Before a test was starled, criteria were established to determine whether the results satisfied
saurement. Hearing Transcript for July 11, 2002, at 8. KPMG assigned one of four oulcomes
& mr‘mma“\ce measurement: salisfied, not satisfied, unable {o determine, and diagnostic. Staff
&7 at 7. Hthere was a problem or question, a vendor was able to write an Observaticn or an
wteotion, fd. Most of the Observations or Exceptions were resolved by Qwes! improving its
i “fc:xr'maﬁr* of revising its procedures. /d. However, Qwest could elect to close an Observation
o xveption as unresolved. Id.

The {oliowing evaluations were included in the ROC test: (1) Pre-ordering, Ordering, and
ity Functional Evaluation; (2) Order Flow-Through Evaluation; (3) Pre-ordering, Ordering,
wsioning Volure Performance Test; (4) Maintenance and Repair Functionality and End-to-
met Trouble Repor Processing Tests, including a Maintenance and Repair Volume Test; (5) Billing
wage ared Carmer Bill Functionality Test; (6) CLEC Support Processes and Procedures Review; (7)
Lhange Management Test; and (8) Performance Measure Audit. Qwest Exhibit 88 at 15.

-

o

Qwest's Position

f;zwe’&ﬁs‘t explained that the ROC/OSS Test contained 711 evaluation criteria. Qwest Exhibit

u,f ‘"?f "sﬂ 584 non- d:agnosnc criteria, Qwest satlsfed B45. Id. Qwest was assigned a “"not
mfied” ragult for 11 eniteria, an "unabie to determine” result for 25 criteria, and the remaining three

rey fourdd 16 be "not applicable.” Of almost 500 Observations and Exceptions, only nine Exceptions
;’ﬂ"fé ene Observation were closed as unresolved, and five Exceptions were closed as inconclusive.
Qwest asserted that “many of the evaluation criteria designated 'not satisfied,' 'unable to
,.e.'a,.rrmm‘ ar ‘'not complete’ in the Final Report, and the majority of the closed/unresolved
rv“'"-vaiicms and Exceptions are mitigated by Qwest's commercial performance and other
2" Id at 21, Qwest further maintained that "none of the handful of unsatisfiad evaluation
of cia%ad/ume olved Observations and Exceptions have any significant impact on a CLEC's
Aty 10 provide service. These few items in no way diminish the conclusion that follows from the
stality of the evidence, including Qwest's overall test performance and strong commercial
radprmance results, that Qwest has satisfied its OSS-related Section 271 obligations." /d. at 21-22.

4




With respect to pre-ordering, Qwest stated that pre-ordering allows a CLEC {o obtain and
nation in advance of submitting an order, on a real time basis. /d. at 22. Test 12 (in-part)
51 12.7 assessed Qwest's pre-ordering performance. /d. Qwest stated it satisfied 37 of 37
gﬂﬁ” ic: pre-ordering related test criteria. /d. at 22-23. Qwest further stated that for the past
commercial data demonstrates that Qwest has met or exceeded the PID response time
: for edch pre-ordering activity. /d. at 23,

(2]

Far ordering, Qwest stated that a CLEC can begin the ordering process by submitted an LSR
00 or IMA-GUI, or by faxing the order to a Service Delivery Center. /d. at 25. Qwest
w7 a CLEC also has two additional electronic interface for ordering via the Access Service
auasl Process. . Qwest stated that KPMG evaluated Qwest's ability to process orders in four
arale lesls: (1) a Functionality Test (part of Test 12); (2) a Manual Order Processing Evaluation
L 12 8y, {3) an Order Flow-Through Evaluation (Test 13); and (4) a Volume Performance Test
4155, 1 8t 268, Test 12 evaluated the accuracy, accessibility, completeness, and timealingss
weast's BDI, GUIL and manual ordering interfaces; the clarity of Qwest's ordering documentation;
1 imeliness, accuracy, and completeness of Qwest's order responses. /d. at 26. Test12.8
svalunted ordir handling procedures for manually submitted orders and for orders submitted via EDI
# (3L ihat drop out and require manual handling. /d. at 35. Test 13 analyzed the ability of Qwest
iove eeders through IMA interfaces without manual intervention. Id. at 37. Test 15 evaluated
#1's gysferns and processes assaciated with pre-order and order processes, and validated the
padormance of the interfaces and systems at future projected transaction volumes. [d. Qwest
satishied 88 of 94 non-diagnostic ordering related test criteria, with two criteria labeled "not satisfied"
s Tour labeled "unable to determine.” Jd. at 25. Qwest asserted that the test results provide

wompelling evidence that Qwest accommodates and processes CLEC orders accurately and
sxpediticusly,” /d at 26

For pravisioning, Qwest stated that the ROC/OSS Test "confirms that Qwest provisions
£ arders accurately and expeditiously." /d, at 39. Qwest explained that KPMG evaluated
est's ghility fo provision orders in three separate tests: (1) a Provisioning Evaluation (Test 14.0);

Pravisioning Process Parity Evaluation (Test 14.7); and (3) a Provisioning Coordination Process
on {Test 14.8). /d. Test 14 "involved verifying that orders submitted were properly
utf 83 requesied on the LSR, provisioned as documented in Qwest's internal Methods and
rais, and thal the provisioning was completed on time." /d. Test 14.7 was designed to
!he gxtent to which Qwest's provisioning processes and systems for CLECS operate at
rs %{wsi?\ Qwest's retail operations. /d. at 46. In Test 14.8, KPMG reviewed Qwest's procedures,
pronesy, and operation environment used to support coordinated provisioning with CLECs. id. at
47 Dwest noted that it had satisfied 96 of 104 non-diagnostic evaluation criteria. /d. at 38.

With respect to maintenance and repair, Qwest stated that a CLEC has three ways to access
Lrnt's maintenance and repair functionalities: (1) Customer Electronic Maintenance Repair/Repair
ﬁ;ﬁ Expert; (2) Electronic Bonding-Trouble Administration; and (3} calling or faxing a Qwest Service
enter i at 48 The KPMG evaluation of maintenance and repair involved six tests: (1) a CEMR
wnal Evaluation (Test 16); (2) a MEDIACC-EB-TA Functional Evaluation (Test 17); (3) an M&R
Fing Trouble Report Processing (Test 18); (4) an M&R Work Center Support Evaluation {Test
5 an End-to-End M&R Process Evaluation (Test 18.8); and (6) a Network Surveillarice and
Cuitage Bupport Evaluation (Test 24.9). /d. at 49-50. Test 16 reviewed "the trouble administration
functiona! elements of CEMR, their conformance to documented specificaticns, and an analysis of
its functionality in comparison to Qwest's retail front-end systems."” /d. at 50. The object of Test 17
#a% 1o validate the exisience and expected behavior of Qwest's EB-TA gateway functionality. /d.




Tast 18 concerned the execution of maintenance and repair test scenarios to evaluate
t& pedsrmantce in making repairs under the conditions of certain wholesale maintenance
i 53 Test 18.7 was described by Qwest as "a comprehensive operational analysis
srler processes developed by Qwest to respond to CLEC questions, problems and
to whaolesale trouble reporting and repair operations.” (d. at 5. The purpose of
was {0 measure the functional equivalence of the maintenance and repair processing for
sl and retadl rouble reports, Id. With Test 24.9, Qwest's process, procedures, and other

glements associated with Qwest's network surveiliance responsibilities were reviewed.
L Grestst slated that the KPMG evaluation demonstrated that Qwest provides CLECs. with
asiavioe and repair functionality in substantially the same tirne and manner as it provides such
ety o itself. /o at 49,

For billing, Gwest contended that the ROC/OSS test found that "Qwest bills CLECs

y s,mﬁ sxpeditiously, and in turn enables CLECs to bill their end-users accurately and
augly” I at 60, Biling was evaluated in five tests: (1) a Billing Usage Functional

1“; (Test 19); (2) a Carrier Bill Functional Evaluation (Test 20); (3) a Daily Usage Feed
5, Praductions and Distribution Process Evaluation (Test 19.6); (4) a Bill Production-and
g Progess Evaluation (Test 20.7); and (5) an ISC/Billing and Collection Center Evaluation
4. 3108, 4. Test 19 analyzed Qwest's daily message processing, and was designed to ensure
 ysane regord types appear accurately on the Daily Usage Feed ("DUF™). [d. at 61. Test 20
et the ability of Qwest to accurately bill usage and monthly recurring charges. /d. at 63. Test
awgmined the operational processes and related documentation Qwest uses to ereate-and
pit DUF files, accept DUF returns, and investigate potential errors.” /d. 61. Test 20.7
ot Qwest's operational processes concerning its production and distribution of timely and
rates wholesale bills.  Jd. at 62, With Test 24.10, KPMG examined the process and
waniation developed by Qwest to support resellers and CLECs with usage and/or billing related
Guiries, problems, and issues. /d. at 87. Qwest noted that of 85 evaluation criteria, Qwest
sfied 78 criteria, with seven labeled as "unable to determine." /d. at 60.

‘With respect to CMP, Qwest asserted that its CMP meets the FCC standards. Qwest Exhibit
iai 71 Qwest stated that it has spent the last eleven months working with CLECs in order to
‘ % thalr concems with CMP. Id. at 71. Qwest contended that the redesign team has reached
areament on all the substantive aspects of the CMP. /d. Qwest further stated that it had agreed

gn exiensive CMP for product and process changes. /d. at 73-74. Qwest stated that its overall
% for ROC 088 Test 23, the Change Management Evaluation, showed that Qwest had satisfied
cory 43f The gighteen criteria with seven criteria rated as "unable to determine.” /d. at 74, Qwest
ad that it provides easily accessible and well-organized information concerning the CMP on
raale website, /d. at 76. Qwest stated that CLECs have had and will continue {o have
fandial opportunities for input into the design and operation of the CMP, [d. at 78. Further,
ginimed that it had developed escalation and dispute resclution jointly with the CLECSs. 1d.
. Gheest stated that the escalation procedures apply to all items within the CMP, in addition to
5 sumoungding the CMP and the administration of the CMP. [d. at 79. Qwest asserted that the
pute resolulion process contains specific requirements for describing and documenting the

:r tfudher asserted that it "offers CLECs an extensive array of training and assvstance
with reapect 10 its Q88" and that the ROC 0SS Test resulis "support the conclusion that Qwest



siuty nesists CLECS in their use of available OSS functions and the conclusion that Qwest's
orauntation provides CLECs with sufficiently detailed interface design specifications.” /d. at

Upwost stated that it provides CLECs with assistance in developing an EDI interface as

%

1y providing CLECs with a well-documented EDI implementation process and
individuatly working with CLECs via a CLEC-specific IMA-EDI development team; (2)
saking gvailable detailed interface design specifications and other documentation;
and {(3) working collectively with CLECs on EDI development through the change

mnagement process,

£ % Az of June 1, 2002, Qwest stated that 31 CLECs have been certified to use Qwest's EDI
god one GLEC i3 in ma process of certification. /d. at 97,

Grwest also contended that it makes available a stable testing environment that mirrors
in. K at 89, Qwest said that it provides two alternative testing environments to CLECs ~-
alane test environment ("SATE") and its Interoperability environment. /d.  Qwest explained
& TE provides a CLEC with the ability to learn how Qwest's IMA-EDI functions work and the
7 i test its interface in a test environment that returns pre-defined test scenarios that mimic
nrasponsas” Id at 102-103. Qwest's Interoperability environment “validates transactions
‘uf.i ,; i ackuat proguction data using real production legacy systems to validate the data for pre-order
der irangactions, including validation of account data." /d. at 101. Qwest stated that seven
ant GLECs, as well as five CLECs represented by service bureaus, have successfully
srapinted testing using SATE. Id. at 108. Qwest asserted that 26 CLECs have tested through the
’fﬁﬁf:&mﬂaumty environment and have achieved production status. /d. at 109.

Disputed Issues Regarding Pre-Ordering, Ordering and Provisioning'
¥, Murwmal Processing of Orders
ATET ' Position

AT&T contended that Qwest was manually handling an excessive number of orders. AT&T
ikt 18 @l 2. AT&T stated that this manual handling of orders led KPMG to find "that there were
give amounts of human errors being made by Qwest personnel as they processed CLEC
sl 8t 3. AT&T described how KPMG handled this finding and concluded that KPMG
mmmkwmy decided not to retest, but to instead review Qwest documentation and irtterview and

' The Commission notes that FiberCom submitted prefiled testimony that raised some issues
ing O8S hut FiberCom chose not to put the testimony into the record. In addition, the Commission
ihat Stafl discussed other issues that were not brought up by AT&T, which had received an
in determing”™ finding. See generally Staff Exhibit 7. The majority of these issues received an
it determing™ conclusion because of low volumes or because the activities were embedded in
o, &% upposed 10 manual, processes. /d. Staff did not find that any of these remaining issues
deniat of section 271 approval. /d. The Commission does not discuss these issues separately,
siend, notes that for all of these issues, the Commission may seek to review them in the six-month
i ;Vﬂ("iw‘




shserve Qwest employees. /d. at 5. AT&T asserted that this approach resulted in the errongous
dasigion to close Observation 3086. /d. In addition, AT&T noted that KPMG did retesting associated
with Exception 3120 and found that for 76 manually handled orders, there were 12 instances of
human errors resulting in an error rate of 15.8%. /d. at 7. KPMG determined that this was a limited
ravigw and assigned an "unable to determine” finding to this Exception. /d. at 8. AT&T contended
thal this should have resulted in a "not satisfied” result. /d.

AT&T stated that the human error in Qwest's manual processing of CLEC orders affects the
PiDs for OP-3 Commitments Met, OP-4 Installation Interval, and OP-6 Delayed Days. /d. at 9, 12.
ATET eotended that KPMG's "retest data for Exception 3120 as well as other historical retest data
ausad such concern to KPMG Consulting that it could not find that Qwest had satisfied the test
wvaluation criteria 12-11-4 and 14-1-44." AT&T concluded that "[u]ntil Qwest has demonstrated to
the satisfaction of KPMG Consulting that its performance measurement results for manually
processed orders are accurate and reliable, this Commission shouid not rely upon Qwest's reported
maiformance results for performance measurements OP-3, OP-4, and OP-6." /d. at 11-12.

Stall's Position

Regarding Evaluation Criterion 12-11-4 (measurement of preorder/order test results for HPC
iransaclions consistent with KPMG/HPC's measurement), Commission Staff noted that "[d]ue to
fwarman enor issues identified in Exception 3120 and Observation 3110 regarding manual processing
of data intended for use in PID reporting, KPMG identified a need for additional retesting. Qwest
alagied nol to perform additional testing, so KPMG [was] unable to reach a conclusion.” Staff Exhibit
7 o 20. Stalf concluded that KPMG's finding does not require the Commission to withhold section
271 approval. Id. Similarly, for Evaluation Criterion 12.8-2 (which determined whether procedures
for electronically submitted non-flow-through orders are defined, documented, and followed), Staff
died riot believe that the "unable to determine” finding required the Commission to withhold section
271 approval, ld.

For Evaluation Criterion 14-1-44 (Qwest's measurement of ordering and provisioning test
aegulls for HPC transactions consistent with KPMG/HPC measurement), Staff noted that the
probderns KPMCG initially identified with flow-through orders and measurement were resolved withthe
aid of retesting, /d. at 22-23. However, Staff noted that Qwest had declined to conduct zny
additional retesting. /d. at 23, Staff concluded that "Qwest should continue to inform the
Lommission concerning its handling of non-flow through orders in South Dakota" but Staff didnot
hetiave that KPMG's "unable to determine” finding should cause the Commission to. withhoid
approval, Id.

{hwent’s Position

With respect to Evaluation Criterion 12-11-4, Qwest asserted that it believes the number of
hymart grrors are within a reasonable tolerance level. Qwest Exhibit 88 at 32. Qwest also stated
that it has "instituted an extensive quality assurance program, including reviews of manually fyped
arders that validate the date fields on the orders.” /d. at 32-33. Qwest contended that it is providing
additicnal employee training and has implemented system enhancements to improve ofder -
processing. Id at 33, In addition Qwest stated that it is developing a new PID, PO-20, to measure
manyal service order accuracy. /d. Qwest hoped to begin voluntary manual reporting of “this
measure with June results reported in July. /d. at 34.




Regarding Evaluation Criterion 12.8-2, Qwest asserted that it had satisfactorily addressed
al ot KIPMG issues relating to its test and that KPMG had "determined through additional evaluation

@ ritoting (hat 'Qwest's training, continuous improvement measures, and new quality initiative
adequately address the identified issues." /d. at 36. Qwest asserted that "limited manual order
processing errors” had led to label this Evaluation Criterion as "unable to determine.” [d. at 36.
{rwest stated that for the same reasons listed for Evaluation Criterion 12-11-4 and Observation 3110,
ihe “unable to determine” finding should not impact the Commission finding that Qwest satisfies the
section 271 requirements, /d. at 36-37.

With respect to Evaluation Criterion 14-1-44 and Exception 3120, Qwest stated that "KPMG
was uniable to determine whether Qwest satisfied this criterion because, while KPMG acknowledged
ihat all system issues had been resolved, it had not had the opportunity to definitively determine the
impact of manual processing errors, as discussed above, regarding Evaluation Criterion 12-11-4."
g, at 46. Qwest stated that this finding, in addition to other findings for Test 14, do not diminish
fawest's overall strong performance in Test 14, /d.

Commission's Finding

The Commission first notes that the Department of Justice, in its evaluation of Qwest's
application for section 271 authorization for the states of Colorado, Idaho, lowa, Nebraska, and North
[aksta, also expressed concerns regarding Qwest's manual handling of orders. In the Matter of
Application by Qwest Communications International, Inc. for Authorization to Provide In-Region,
{merl ATA Services in the States of Colorado, Idaho, lowa, Nebraska, and North Dakota, WC Docket
o, 01-148, Evaluation of the United States Department of Justice, dated July 23, 2002, at 16-22.
The 0O found that "a large quantity of electronically submitted orders are being manually handled
by Qwest; however, in determining the adequacy of Qwest's OSS, the quality of the manual handling
s mare Important than the quantity of orders manually handled.” /d. at 17. The DOJ nated that
¥PRMG had noticed errors on manually handled orders after reviewing and verifying information
regarding Qwest's training and monitoring. /d. at 21. KPMG then reviewed its data on manually
andled orders and found that some 15% had been erroneously handled. /d. Due fo the smali
sample size, KPMG requested additional retesting, which Qwest elected not {o do. /d. The DOJ
enneiuded:

The lack of regularly reported commercial data on manual accuracy renders the
record incomplete, The Department believes that this is a serious issue, particularly
given the expen tester's carefully expressed concerns. But for the concerns
expressed by KPMG at the close of the test, the positive results on the underlying
test criteria would appear to support a finding that Qwest proved the overall
adequacy of its processes. Since filing its application, Qwest has submitted
substantial evidence regarding its own internal tracking of manual order accuracy,
and, if reliable, this data could support a finding that Qwest's processes are sufficient
to permit CLECs a meaningful opportunity to compete. The Department agrees with
KPMG's assessment that further measures are necessary to permit continued
monitoring, recognizes Qwesf's willingness to implement a new performance
measure and make available information on internal manual accuracy tracking, and
believes this monitoring should be implemented promptly to ensure that Qwest
continues {o maintain the requisite accuracy of manual handling.

il @t 22 {fooinotes omitted).



The Commission notes that Qwest is attempting to respond to these issues by instituting
4t sinpioyee training and implementing system enhancements. Further, as stated by Qwest,
% P PO-20, has been implemented by Qwest in an attempt to address concerns raised by
a% wall a5 others. Al its November 20, 2002, meeting, the Commission accepted Qwest's
sad PID on an interim basis. The Commission further notes that Qwest began reporting the
fits new PID, PO-20, in its June of 2002, performance results. For Manual Service Order
Berchmark), Qwest's percentage was 90.25%. This is below the benchmark of 85% as
Hin PLR20. For Manual Service Order Accuracy (Diagnostic), Qwest's percentage was
‘THE Commission points out that there is only one month of performance data, which is not
siGh fo draw a definitive conclusion on Qwest's performance. The Commission finds that Qwest's
mwance regarding manual handling of orders must continue to be reviewed. The Commission
1 firds that the six-month review presents a good opportunity for the Commission, and other
milerestied parties, to revisit these issues surrounding the manual handling of orders. The

mssion will then be able to review the results over a longer period of time and CLECs will have
ity opporfunity to present any problems they continue to have in this area.

2 Jeopardy Notices

AT&T noted that Qwest had received a "not satisfied" for two jeopardy notice Evaluation
Lrtsrions. 1) Evaluation Criterion 12-8-4 which measures whether Qwest systems or
wpresentatives provide timely jeopardy notices for resale products and services,; and (2) Evaluation
fetation 12-8-5 which measures whether Qwest systems or representatives provide timely jeopardy

stices Tor UNE-P. AT&T Exhibit 15 at 13. These measurements track the percent of time that
grovides a jeopardy notice when Qwest misses a committed due date. fd. AT&T stated that
ane falfures demonsirate that Qwest has failed to meet its checklist item 2 obligations. /d.

Stalf's Pusition .

Aiafl pointed out that for both of these measures, the order volumes were quite low. Staff
Eahibit ¥ 2t 811, For example, for Evaluation Criterion 12-8-4, there were only eight missed resale
erg for sl of Qwest's regions. /d. at 9, No jeopardy notices were issued so the success rate-was
U, it Simillarly, for Evaluation Criterion 12-9-5, there were 11 missed UNE-P orders for which-no
mopardy notice was received. /d. at 10. Staff concluded that given these low volumes, the "not
EHL * ratings were not enough to withhold section 271 approval. /d. at 10-11. Staff stated that
#the Commission had concerns, it could use the six-month review to review Qwest's performance
for these iwo measurements, /d.

!

Liwests Posifion

Trweest assered that the Commission should look at Qwest's commercial performance resuilts
etrseming these criteria. Qwest Exhibit 88 at 28. For Evaluation Criterion 12-9-4, jeopardy notices
for resale, Owesl staled that for each of the past twelve months where data exists, Qwest is
“providing jevpardy notifications at parity with retail, in terms of the percentage of late orders for
iy jpopardy nolifications were provided.” /d. at 28. With respect to Evaluation Criterion 42-8-5
vigion of timely jeopardy notices for UNE-P products and services), Qwest stated that its

e secial parformance data showed that Qwest met the parity standard for the Jast twelve months
wh data exists. /d at 30. Qwest also noted that "[t}he low number of jeopardies overall is a

e resull and demonstrates that Qwest has focused its efforts on meeting its instaliation
afments, . Id




% Finding

The Commission notes, that as pointed out by KPMG at the hearing, “[t]he good news is
gt got & lot of jeopardies during the course of this test. But the bad news is, therefore,
aol] have a lot of record to go on here." Hearing Transcript for July 11, 2002, at 29.
ther stated that jeopardy notices present a "Catch -22" for a company. /d. at 30. KPMG

K WAL further noted thal “there are certain products and services that have same day or next
#5 of provisioning. So there's really not time to get a jeopardy notice out in a meaningful
o oaas

The Coammission finds that based on Qwest's commercial performance data and the jow
of e OS5 tests, Qwest's "not satisfied" ratings for these measurements do not raise
gontorns 1o withhold section 271 approval. However, the Commission further finds that
siw hese measurements during the six-month review.

2 Frvisioning of Unbundled Dark Fiber
Fagition

ATAT noted that Qwest was given a "not satisfied" for Evaluation Criterion 14-1-10, which
e whgiher Qwaest technicians follow Qwest methods and procedures when installing dark
TAT Exhibit 15 at 14. AT&T stated that KPMG had issued Exception 3010 due to Qwest's
#e 1 Tollow its documented methods and procedures. /d. at 15. Upon retest, KPMG found that
{ fpllowed the documented methods and procedures in 64% of the 50 tasks when observing
grbundled fiber circuits. /d. AT&T asserted that based on the low level of commercial activity
wapudied dark fiber and KPMG's "not satisfied" finding, "the Commission can comfortably
e that Gwest is not capable of providing either dark fiber for unbundled loops (Checklist item
mtaroffice transport (Checklist item 5) to CLECs." /d. at 16.

e Bogifion

Tty

Gial pointed out that due to low commercial volumes, testing was suspended. Staff Exhibit
taff asseried that "the low demand for Dark Fiber that led to the decision to stop testing
wehust means the Not Satisfied conclusion for this performance measurement is not a basis
Conmission withholding Section 271 approval.  If the Commission continues to have
erres aboutl this performance measurement, Staff notes that the 6-month review of the QPAP
i 8% 2 reminder 1o revisit Qwest's performance. The Commission would want to consider

v arder volumes were still low for Dark Fiber, as welf as Qwest's performance level.” /d at




{rapst stated that given the lack of dark fiber orders, "it is difficult for Qwest to prove through
data gt it provisions UDF [unbundied dark fiber] in accordance with documenied
sciures ” Qiwest Exhibit 88 at 40. Qwest asserted that it has made recent updates
4 dark fiber documentation, and, in May of 2002, it modified its process to accept dark
4 an Access Service Request, and it now provisions and bills unbundled dark fiber

Cammission agrees with Staff and finds that due to the low volumes, Qwest's "not
for this measurament does not raise sufficient concerns to not recommend approval.

sl motlifications to its processes have produced acceptable results.

g of Enhanced Extended Links
Sittets]

ATHT pointed out that Qwest was given a "not satisfied" rating for Evaluation Criterion 14-1-

gasures whether Qwest provisions EEL circuits by adhering to documented methods and
ATET Exhibit 15 at 16, KPMG had issued Exception 3104 and, during the retest,
i Chweast technicians followed the documented methods and procedures in 50% of the
#f &t 17. AT&T stated that this performance was worse than KPMG's initial findings
sty complianes was 87%. /d. at 16-17. AT&T asserted that the Commission should find
wst i nol capahle of providing EELs to CLECs, /d. at 18.

Lammission Staff noted that the TAG suspended testing because of low commercial volume.
tF at 12, As with dark fiber, Staff concluded that since low demand led to the decision
i1, the conclusion of "not satisfied" is not a basis for the Commission withholding section
. ¥ Again, Staff noted that the Commission could review Qwest's performance in-the

pst siated that it had updated documentation on EELs which KPMG evaluated and found
. Ghwest Exhibit 88 at 41. Qwest asserted that "[blecause Qwest has repeatedly shown
pable of following documented methods and procedures in other contexts, this
s can reasonably infer that Qwest is equipped to provision EElLs on a timely, non-
ary basis.” fd at 41-42,

s’y Finding

v Conmrsission agrees with Staff and finds that due to the low volumes, Qwest's "not
ey for this measurement does not raise sufficient concerns to not recommend approval.
ission further finds that the Commission may review this measurement during the six-




2 andd Busiaess Resale Services

103 found “that Qwest was provisioning UNE-P services and business
vstalintion did not require a dispatch, in a discriminatory manner.” AT&T
tated that KPMG found Qwest was installing UNE-P services in about three
the equivalent retail service in about two days." /d. AT&T asserted
03¢ teste aliow the Commission to conclude that Qwest has failed to
vith checklist item 2 for provisioning UNE-P services and checklist item
reipes. Id

fzﬁﬂﬁ t‘&ﬁtﬂté‘ng in the issuance of Exception 3086. /d. Upon retesting,
o fal in the Bastern region, and Exception 3086 was subsequently closed as
wd by Qwest, /d. Staff pointed out that, for this measurement, there was no
o of the sample used for the test and no reason to question the validity of the
# {dwmest staled that it has revised its processes, Staff recommended that the
ranenl commaercial performance data for this measurement. Id. at 13-14. Staff
i the cotamercial performance data clearly indicates Qwest does niot satisfy the
s Cormmission should consider additional tracking and reporting requirements
v iF there are other test items where it does not find Qwest's performance is
Snmnission contindes to have concerns about this performance measurement,
A-month review of the QPAP could serve as a reminder to revisit Qwest's
&t 1

an Criterion 14-1-36 (which measures whether the installation intervai for UNE-P
Lrwest falled to meet the standard for all three regions in the initial test as well
at ¥ Staff gave the same recommendation as above.

e that the comrmercial performance results for business POTS shows that Qwest
sairity standard in each of the last three months. Qwest Exhibit 88 at 42. For UNE-
tatedt 8 satisfied the parity standard in each of the past four months. /d.

e Lrwest's pe':rformance data at the six«month review to ensure that it continues
by standards,




Uisputed Issues Regarding Maintenance and Repair

afy Responses fo CLEC Requests to Modify a Trouble Report

A

that Qwest received a "not satisfied” for Evaluation Criterion 16-3-5, which
s “migelity trouble report transactions” are processed within the guidelines
startark. AT&T Exhibit 15 at 19, In response to the exception issued by

. nmest pedermed three internal retests on its own. /d. AT&T noted that KPMG did
ai's three intermally administered tests because that approach was inconsistent with
a1 fnrils by the ROC TAG and there were no provisions in the MTP for consideration
nigistered test. Jd at 19-20. ATA&T stated that "[tihe Commission should be
wirsts internally produced data given that Qwest had the opportunity for KPMG
srduct an independent retest and declined to pursue the option that would have
watworthy resulls.” Jd. at 20,

¥

fhis finding does not, on its own, constitute grounds for withholding section 271
whebit 7 at 16, '

51 Exhibit 88 at 50, Further, Qwest asserted that its internal tests showed that it
wi benchmark. /o at 51, In addition Qwest stated that all non-designed edit
teset For only 0.3%, on average, of actual CLEC transaction volumes for the most
st pariod.  Jd Qwesl asserted that the very low volume of non-design edit
wned with a mere three second delay for one test transaction at peak load makes
wiy {hat this would have a material impact on a CLEC in a commercial setting. /d.

aring, KPMG stated that it did not have an opinion on Qwest's independent testing
4 not examine i, Hearing Transcript for July 11, 2002, at 76. KPMG stated that
difterant performance evaluation criteria that had to do with CEMR interface -during
Qwast passed all of the 13 evaluation criteria during the normal volume test and
her evpluation criteria during the peak test, " Id. at 75. KPMG further asserted that
oualed ot pegeive much weight because it occurred during peak volumes, it was.for a
¢ of iransaction that is not frequently used, and the amount by which it missed the
ag ot very large. fd. at 128-29. [t was KPMG's overall opinion that the record for
ik repair demonstrated that Qwest has the necessary mechanisms in place to
i mopiler g maintenance and repair transactions and that they all fundamentaily work.

wnission agrees with KPMG's analysis that the "not satisfied” rating for this
are should not be afforded much weight. The Commission finds that failing one of

14




fure scournng during a peak test, does not translate into a finding that Qwest's
sysiems are deficient.

s Raptir Records

1at Cawest received a "not satisfied" rating for Evaluation Criterion 18-6-1, which
gifar glose oul codes for oul-of-service and service affecting wholesale UNE~

g Y oubles indicated in Qwest's systems, that may or may not require the
11, are consistent with the troubles placed on the line. AT&T Exhibit 15 at 20.
fﬁf;., whsther Owest was accurately assigning disposition and cause codes to CLEC
i ATAT stated that Qwest did not meet the benchmark in the initial test, and, in
4 incotrectly applied codes on over 11% of the trouble reports. /d. at 21. AT&T
“Bwihile Qwest recognized the problem and asserted that it had implemented - a
t phtige lo have BException 3055 closed as unresolved rather than subject itself to the

%,

Lrongulting refest." /d. at 22,

Hx Aqam Staff noted that the Commission could review Qwest's
i tha i:mv e:mm r@vse.w, Id.

1 stmied that "as a practical matier, Qwest's performance during the retest wouid not
1 pgatively impacted an actual CLEC's ability to do business, based on the close-out

& trouble with greater specificity as compared to the close out codes. /d. Qwest
it KPR had relied on the narrative field, instead of the code numbers, Qwest would
5 @ $5.08% resull. /d. at 55. In addition, Qwest stated that it has implemented
ami A weaek!y internal audit indicating that the additional training has improved

Findigy

rmg,,‘ KPMG stated that it was not aware of looking at Qwest's additional training
al gudil. Hearing Transcript for July 11, 2002, at 78. From its perspective, KPMG
it ig mh 2 coded correctly or it is not coded correctly. /d. KPMG stated that the four digit
o g reason and the codes are useful. /d. at 78-79,

nagh the Commission does not disagree with KPMG that all four digits are important, the
that the failure is mitigated somewhat by the fact that the narrative field may also
£ with the same or possibly superior information. The Commission agrees with Staff
pwest's "not satisfied” rating for this measurement does not raise sufficient concerns

v approval. However, the Commission may review this measurement during the
W
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v of Mantarance and Repair Activities

LT mointed out that Qwest had received a "not satisfied” finding for the Evaluation

2.1, whith measures whether out-of service and service affecting wholesale UNE-P,
“enirex 21 troubles, that may or may not require the dispatch of a technician, are
. ’ﬁfﬁﬁﬁ'&fﬁ ﬂ\T&T xh!bot 1 5 at 22 AT&T asserted that "[s]uccessful repair of troubles

# npsted that of 259 troubles submitted, 92% were successfully repaired. Staff Exhibit 7
a henchmark is 95%. /d Qwest did not want any additional testing. /d. Staff did not
e "not salisfied” finding for this Evaluation Criterion was, by itself, grounds for
t Yoy 271 approval. Id

a4t disagreed with KPMG's assignment of a 95% benchmark. Qwest Exhibit 88 at 57.
e have locked at PID MR-7 which, Qwest asserted, "measures precisely the
hat KPRG purported to evaluate under criterion 18-7-1. . . ." Id. Qwest stated that
ormance under MR-7's parity standard has generally been very good. Qwest has
# party standard with very few failures in the past twelve months." /d. at 58.

Sier's Pasition

& hazaring, KPMG stated that this criterion did not give KPMG a great deal of concern
primary objective is to get the customer back into service. Hearing Transcript for July
130 KPMG explained that the description of the repair that was recorded in the system
izt mot malch what the description should have been, but that the customer was back in
L 3t 129, KPMG stated that this could be characterized as "all's well that ends well. . . ."

s Commrnigsion takes no position on whether KPMG correctly assigned a benchmark to this
5 Instand, the Commission finds that, based on KPMG's description of this criterion, Qwest's

fy this criterion does not appear to have much of an affect on a CLEC's ability to
o, Obviously, the most important aspect is whether the customer is back in service.

Disputed Issues Regarding Billing

Usage Feed Returns, Production, and Distribution Process Evaluation

&Y noted that during the testing of Qwest's ability to transmit complete and accurate DUFs
west failled the test five consecutive times. AT&T Exhibit 15 at 23. Qwest passed on
ritest. /0 AT&T asserted that "[t]he fact that Qwest failed, on five separate occasions,
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u somplete and accurate DUF records to the pseudo-CLEC speaks very poorly of the
% 1hat {awest usas to produce and distribute those records.” Id. AT&T further contended
t the only apparent way Qwest was able to identify that it even had problems was throuigh the

Jrn gﬁws& Id. at 24. AT&T contended that KPMG should have factored in the retest test
g, o at 25, ATA&T concluded that Qwest shouid have been given "not satisfied" ratings for
salion criteria 18.6-1-1, 19.6-1-4, 19.6-1-5, and 19.6-1-6. /d. at 25-26.

Biatls Position

Siaff did nol address the retesting but did address the "unable to determine” results for
e Y6117 and 19.6-1-19. Staff Exhibit 7 at 24-25. For Evaluation Criterion 19.6-1-17 {which
5 wherg a DUF is corrected and returned on a defined schedule), Staff asserted that CLECs
ity thy not gk for DUFs to be corrected and retumed, but instead ask for a new DUF. Id. at 24.
afi Hat CLECs do not follow the "correct and return” procedure, Staff concluded that the
isswn did not need to give the "unable to determine” finding any weight. /d. at 24. Staff came
& ame sonclusion for Evaluation Criterion 19.6-1-19, which measures whether CLECs can
reszicily obiain the status of a DUF return request.

8% Pogition

Lhwaest also noted that for criteria 19.6-1-17 and 19.6-1-19, KPMG found that no CLECs
writie W this aulomated process so KPMG could not evaluate these criteria. Qwest Exhibit 88

Liomrninsion's Finding

At the hearing, KPMG confirmed that the reason for the "unable to determine" findings is "that
e iy 2 defined process for returning DUF files that is not used by any of the commercial CLECs."
Hearng Transcnpt for July 11, 2002, at 82. Thus, with respect to criteria 19.6-1-17 and 19.6-1-19,
e Commission finds that the "unable to determine” findings are not significant given that CLECs
i not use this process.

With respect to AT&T's contention that the retests should have been factored in and "not
atisfiad” ratings given ta Qwest for evaluation criteria 19.6-1-1, 19.6-1-4, 19.6-1-5, and 19.6-1-6,
snraission first notes that Qwest did pass this test eventually. However, the Commssnon also
gnizes that Qwest's initial failures requires the Commission to treat this area of testing with

naned sondiny, Thus, the Commission may review Qwest's performance in this area during its
orih review.

Disputed Issues Regarding Change Management Process
1. Addhergnce {o the CMP Over Time
ATETg FPasifion

AT&T pointed out that Qwest received "unable to determine" findings for criteria 23-1-7, 23-1-
-8, 23-2-7, 23-2-8, 23-2-9, and 23-2-2. AT&T Exhibit 15 at 26-27. In its post-hearing brief,
¥ "‘Cﬁ.&fi inat for Exceptnon 3094, which relates to criteria 23-2-8 and 23-2-9, and Exception 3110,
Mhsw refales to criteria 23-1-7 and 23-1-9, KPMG conducted retesting but was unabile to
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v vorily Qwest's consistent adherence. AT&T's Brief Regarding Qwest's Change
1 Brocess al 5-9. For Exception 3111, which relates to criteria 23-1-8, AT&T noted that
wa% unable 1o confirm adherence to a new process for prioritization and packaglng of new
5 Jd st 8. AT&T asserted that these findings show that Qwest is unable to prove it has
s uriterta and adhered to it over time. /d. at 27.

: PPailian

fisr ihese measures, Staff stated that since the CMP process was not done, KPMG was not
v el 8 conclusion about the adequacy of the CMP. Staff Exhibit 7 at 28. Staff
4 thatl the Commission ask Qwest for a progress report and an estimate of when the
qif B complete. If the Comrmission determines from that additional evidence presented
+ that Qwest has completed or is continuing to progress toward completing the CMP
. fheny the Commission should find that the "unable to determine” findings are not an
geanting section 271 approval. /d. at 28-32.

ST AT Ry

nde Ppvition

i»zweﬂu* msearied that KPMG issued exceptions regarding these criteria because KPMG was

i 3 obmerve Qwest's adherence to the procedures. Qwest Exhibit 88 at 77, 87, 88. Qwest

the npw processes are clearly documented. /d.  Qwest stated that the parties to the

s process have resolved all of the significant CLEC concerns. /d. at 72. Qwest further

it it has submitted detailed evidence establishing a six-month record of nearly 89%

e with the redesigned process. Jd. at 73. Qwest contended that KPMG's inability to follow

wrphance over a long period of time should not impact a finding that Qwest is in
o with section 271, Id. at 77.

; "’ﬁm‘&fed that Qwest dnd adhere to the redesigned process during the penod KPMG
arpegd, Owest Corporation's Post-learing Reply Brief Regarding Change Management at 4.
t1o Exception 3110, Qwest asserted that in the retest, Qwest complied with the process
Cigtance. I at 5. Qwest claimed that it "has complied with 100% of the OSS interface
nertation interval notification deadlines that have occurred thus far” [d. at 6.
Cx;ptxfm 31 11 Qwest asserted that "KPMG had already observed Qwest’s adherence

oey's Finding

A% the hearing, KPMG noted that, for Test 23, many of the "unable to determine” findings
sm 4o the fact that at the time of the final report, the CMP process was still a work in

" Hegring Transcript for July 11, 2001, at 89, KPMG stated it "had o conclude-theitest
haing able {0 come to a final conclusion on these particular evaluation criteria," /d. at 81.
her assered that there were "a lot of people working very hard to try to make this change
1 process a robust one and one that's responsive to the needs of the community-as a

Tre Commission finds that KPMG's inability to reach a conclusion on this issue does not
sornmission 10 find Qwest not in compliance. The Commission instead relies on Qwest's
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s wilhh the radesigned CMP and may review these issues in its six-month review.

and-Ainng Test Environment

sted that Qwest received a "not satisfied" for Evaluation Criterion 24.6-1-8 which
4 miade available to customers for all supported interfaces. AT&T Exhibit
sasurted that this finding showed that Qwest has not satisfied, in its entirety, the
.. i i ils post-hearing brief, AT&T asserted that VICKI, Qwest's newer stand-

went, 15 an important addition to SATE, but it falls short of meeting the mirroring
% Hinnf Regarding Qwest's Change Management Process at 12. AT&T pointed out
s dFent VIGKT Bad some shortcomings. /d. at 13-14.

witped that the spacific problems KPMG found were that the SATE transaction
ey generated and the environment does not support flow-through transactions.
AT Biaft staled that KPMG also identified problems related to adding functionality
1l noncluded that these problems, alone, are not grounds for withholding section

sertd that i addressed the issues raised by KPMG “"through the implementation
panses (VICKD in January 2002 and through the implementation of flow-through
it 88 at 111, Qwest also asserted that the FCC does not require flow-
e f With respect to the issue of adding new IMA products or existing products
aeiitd by SATE, Qwest maintained that these concerns have been resolved inthe
ek and that CLECs and Qwest have agreed on a process to add products and make
s to BATE. /o at 112,

: Finding

hpanng, KPMG explained that Test 24.6 reviews interface development and tests new
5 prior to a public release. Hearing Transcript for July 11, 2002, at 83-94. KPMG
wWas A important issue but that it had not investigated the changes that had been
: vy refease of the final report. /d. at 130-131.

Tha Daanmission notes that there are two PIDs that measure Qwest's stand-alone test

Cine of ihe PIDs, PO-198, will "run transactions both in these test envirocnments and
and run tham into production to make sure that they mirror each other. . . " Hearing
£ July 11, 2002, at 193, The Commission finds that if there continue to be problems
s rmads by Qwest, a party may bring that to the Commission's attention in the six-
¢, The Commission finds that the "not satisfied" finding for this criterion is not sufficient
.,fmﬁmm 1o find that Qwest has not satisfied section 271 requirements.

a:;

=




: Swyrpgaton of Carrerto-Carrier Test Environments

¢ Cnest had received a "'not satisfied” finding for Evaluation Criterion 24.6-2-9

At Crwvist has a Tester to monitor test transactions and "KPMG found that, due
imervention of the Qwest Tester, two-non-designed services test trouble
a CLEC passed through to the Qwest Production Screeners.” /d. at 18. Again,
t these problems, alene, are not grounds for withholding section 271 approval.

saarded that "the FCC has not required that BOCs provide CLECs with an
o maintenance and repair activities in order to obtain Section 271 approval.”
Iy geddition, Qwest stated that KPMG issued the Exception "because test
wd pervices are processed by the Loop Maintenance Operations System
*m mainfreme.” I at 114. Qwest maintained that the use of the LMOS is

CLEC because i allows the full functionality of EB-TA to be tested. /d. at 115.
ﬂ@fﬁfi {m'f! {"LEE“‘; have sucrassfully tested usmg EB-TA and the testmg of the

ing, KPMG gxplained that Evaluation Criterion 24.6-2-9 concerns the fact that
2 for the electronic bonding of trouble administration. Hearing Transcript for July
HAG natad that very few CLECs use this interface and opined that this is "probably
tndustry issue unless the indusiry changes and decides to begin to start
iarface an a wide scale basis, which they have not done in the last few years.”

sion agrees and finds that KPMG's "unable to determine” finding for this
st not raise sulficient concerns to withhold section 271 approval.

Siemring brief, AT&T noted that the CMP document now contains several
s ATRTs Brief Regarding Qwest's Change Management Pracess at 10, AT&T
avan ltems on which CMP participants will vote, Id. AT&T stated, however,
4 upon language for the voting process, and until the parties reach agreement,
A e DMP cannot be implemented. /d.




sif fhvist i woling provisions were finalized on July 10, 2002, and prior to that

sieabita soct the CMP will continue to operate under those provisions." /d.

o finda that since {he parties have reached agreement, this issue appears

Diagnostic Measures

win first rotes that no party asseried that a particular result for a diagnostic
Lanst i not mesting its O88 requirements. At the hearing, KPMG stated that
& Py for which the ongoing process of PID administration is going to
s some kind of henchmark or parity standard.” Hearing Transcript for
P declined to give an opinion on the diagnostic PIDs, reasoning that a
aickaert sbould be determined through a collaborative process that affords the
it at 51-52. The Commission agrees and finds that diagnostic PIDs may
vussticc PIDS but this should occur within a collaborative process. However, the
#it sy be diagnostic does not prevent a party from contending that Qwest's
v that measurament should be improved. The Commission will continue to fock at
it in its six-month review,

COMMERCIAL PERFORMANCE DATA

4 1 performance data, the FCC has held that if there are no statistically
a5 Batwaan g BOC's provision of service to competing carriers and its own retail
OO0 provision of service to competing carriers satisfies the performance

eanca it the marketplace." /d. at §1 59. The FCC may also look at "how
in performance has existed and what the trend has been in recent months.
parformance over time may provide us with an indication that problems-are
Trs FLA has stated:

gantaxiual decision based on the totality of the circumstances and
e 45, There may be multiple performance measures associated
ar checklist tsm, and an apparent disparity in performance for one
sdf, may not provide a basis for finding noncompliance with the
r mepsyres may tell a different story, and provide us with a more
e of the guality of service being provided,

t it “viewed under the proper legal standard, Qwest's audited performance
s fht 4 s providing service to competing carriers in substantially the same time
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provides to iiself, and in a manner that allows an efficient CLEC a meaningful
C " Qwest Exhibit 72 at 4. Qwest stated that its performance data is
The ROD hired Liberty Consulting Group (Liberty) to conduct an audit of
& padprmiance measures. Hearing Transcript for April 25, 2002, at 8. Liberty
udit repart on September 25, 2001, With respect to the audit of Qwest's
wres, Liberly concluded that "Qwest's wholesale performance measures
ably reported on their actual performance.” /d. at 9-10.

itiass 1 T audit, ROC requested that Liberty conduct a data reconcifiation effort. id.
8 ATET, WorldCom, and Covad, participated in the project. /d. at 10. During the
sealuated approximately 10,000 orders or trouble tickets. /d. at 13. Liberty issued
s and One Exception, all of which were eventually closed. /d. at 14. At the
s data reconciliation project, Liberty found that "Qwest's performance measures
wi rifiably teport on their actual performance.” /d. at 20.

st sepiained that R tracks and reports its wholesale and retail performance in accordance
5. Crwast Exhibit 71 at 2, The PIDs use two performance standards: (1) where
s xists, wholesale performance must be at parity with retail; and (2) where no retail
i whaigsgle performance must meet a set benchmark. /d. at 2-3. Qwest asserted
wrnangs results demonstrate that Qwest is providing every element of the checklist at
g1 of quality.” /d. at 4. Qwest asserted that a review of its commercial performance
% Bt Owest is making each checklist item available in either substantially the same time
iy ihat an efficient CLEC has a meaningful opportunity to compete." /d. at 82-83.
ar eontended that it is making each checklist item available at an acceptable ievel:of
a1 53

i the hesrng Qwest provided "blue charts" designed to show its level of performance.
tart tue charts for South Dakota and Regional results. See Qwest Exhibits 73, 74. A
for & measirement indicated that Qwest had zero misses or met the standard in three
F ionths, if the one miss was not in the most recent month. Hearing Transcript-for
#l 47, A medium biue box indicated that Qwest had one miss in the last four moriths,
I8 being the most recent month of data or Qwest had two misses in the last four months.
"ﬁ: ue box showed that Qwest missed three of four months. /d. at 47-48.

“ge chpeklist tem 1, interconnection, Qwest's South Dakota Blue Chart contained 11 metries,

wingy Ghwest achieved parity in at least three of the last four months. Qwest Exhibit 73
wnatfon, Qwesi's Regional Blue Chart showed eight metrics and each metric that had
SO banchmark. /d. at 3.

ld. at 4-9. For pre-order,
Jakota Biue Chart contained 57 metrics, showing 52 were at parity in at least three

4r months, with no data for the remaining five. Id. at 5. For flow-through for eligible
?263;31’@%2 Blue Chart showed 8 metrics that were all above the ROC benchmark.
748t 7 For biling, Qwest's South Dakota Blue Chart shows that Qwest achieved the
1 feast three of the last four months for only 4 of 8 metrics. Qwest Exhibit 73 at 8.

22




b Regional Blue Chart, the chart shows that Qwest achieved the standard for at least
st four months for only 3 of 8 metrics. Qwest Exhibit 74 at 9. Qwest asserted that it
i (e problems and that billing accuracy and completeness had increased in the most
% for Bl-34 |, Bl-4A, PO-TA, and PO-7B. Hearing Transcript for April 25, 2002, at 57.
%u?am il‘te bouth Dakota Blue Chart showed Qwest attained parity for 50 of the 60

T aigo staled that Qwest was having problems with OP-4, installation interval for UNE-
2, irouble rate for UNE-P Centrex. /d. at 8.

i raspacd Lo billing, the Commission finds that Qwest has continued to experience uneven
wice for B1-3A in South Dakota through June of 2002. However, Qwest has improved its
szer i the other billing areas.  The Commission further finds that Qwest has subsequently
4 #is poformance for the installation interval for UNE-P (OP-4C) in South Dakota as
lad Iy its most recent measurements filed with the Commission which are through June
Aasraver, Gwest continues to be unable to reach parity for UNE-P Centrex repair (MIR-8,

satel. In addition, Qwest's performance for trouble rate for UNE-P Centrex 21 repair has
i the fast few months (MR-8, Trouble Rate).

7l 3

For checklist itam 3, access to poles, ducts, conduits, and rights-of-way, there are no
e measures established by ROC. Qwest Exhibit 71 at 40.

it Hem 4

i sespact to checklist item 4, unbundled loops, Qwest's South Dakota Blue Chart showed
48 mmsasurements with activity, Qwest met the performance objective for 38 measurements
ut three of the last four months. Qwest Exhibit 73 at 10-12.

ligt Hem B

For checklist item 8, unbundled switching, there are no performance measurements for
Fatang unbundled switching. Qwest Exhibit 71 at 66.

With réspect 1o checklist itern 7, regarding 911, directory assistance and operator services,
%t poinled gul that most of the measures associated with this checklist item are database

" Tha South Dakota volumes were too low to adequately demonstrate Qwest's performance, See
it 73 at 13




gpdates and, thus, are parity by design. Qwest Corporation's Opening Post-Hearing Brief on
Perfarmance at 23. This means that CLECs obtain non-discriminatory access by definition. /d. For
e measurements that are not parity by design, Qwest's Regional Blue Chart showed 16 metrics
For 511, Owest Exhibit 74 at 15, For 15 of the 16 metrics, Qwest achieved parity in at jeast three
ot the tast four months. /d.3

ftiboklist Hom 8

For checklist item 8, white pages directory listings, the PIDs are parity by design. Qwest
;@ﬁ.‘i&{mr*mtms Opening Post-Hearing Brief on Performance at 25. Qwest stated it completed updates
direclory listings database in an average of 0.09 seconds or less, with an accuracy rate of over
8%, g,

Cheoktst item 9

With regard to checklist item 9, number administration, Qwest stated it loaded and tested
100% of CLEC NXX codes prior to the Local Exchange Routing Guide effective date for-South
Taakola, as well as regionally. Qwest Exhibit 71 at 72.

Lhsepklist fem 10

For checklist item 10, call-related databases and associated signaling, Qwest stated:that
mrw;&m to the "parlty by deslgn" measurement, Qwest uses a queumg and rouhng system‘f‘that

&A'LA E:(m“b 1 d

‘ The Commission notes that although Qwest's performance had deteriorated in the -Novemiber
JHH through February 2002 time frame, its most recent performance updates, which show résults
'xhrmqb June 2002, demonstrate that Qwest has decreased the amount of time it takes to update
Tis database,

Lheckiist ltem 11

With respect 1o checklist item 11, number portability, Qwest's South Dakota Blue Chart
whtwes Chwest met four of the five metrics in the last four months. Qwest Exhibil 73 at 16. The- OihE%‘
measure had no data®

Checklist tem 12

Regarding checklist item 12, local dialing parity, this item does not have any performance
meagures. Qwest Exhibit 71 at 75.

* ATAT stated that the E911 database administrator was not allowing CLECs to update theEQ?ifi

datnbase. ATAT Exhibit 9 at 14. The Commission believes this issue has been resolved as noted inits
peder regarding checklist item 7.

4 * Id. AT&T brought up an issue regarding the new disconnect process, however the Commission
sefiaves this issue has been taken care of in its order regarding local number portability.
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Haer 13

fist itern 13, reciprocal compensation, Qwest stated that for South Dakota, Qwest's
complete of each of the last four months. Qwest Corporation's Opening Post-
vy Brinf on Performance at 25; Qwest Exhibit 73 at 17.

warding checklist item 14, Qwest stated that the standard for resale is parity. Qwest
srie Cipening Post-Hearing Brief on Performance at 27. Qwest focused on the large
B regidential POTS, business POTS, and Centrex 21 service. /d. Qwest's South
Hiun Chart showed 87 metrics, of which Qwest met 75 for at least three of the last four
c with e measurements having no activity. Qwest Exhibit 73 at 18.

ATRT srated that for instailation commitments met for residential resale, no dispatches,
Swent 1% providing discriminatory treatment. AT&T Exhibit 9 at 11, AT&T further stated that the
£ %ﬂ@ﬁ rafe for residential resale, MR-7, no dispatches, showed CLECs experience more

ronibles. Id. ATET next brought up MR-8, the trouble rate for residential resale and MR-8,
= rtle For business resale, /d. at 12, 13-14. AT&T noted that for OP-4 installation interval
wisingss cesale, no dispatches, Qwest was providing discriminatory service. /d. at 12,

The Cornmission finds that for installation commitments met for residential resale, no
i Bouth Dakota, Qwest has improved its performance in this area (OP-3C). For repeat
e for residential resale, MR-7C, no dispatches, the Commission notes that Qwest continues
fere ungven performance in this area. With regard to MR-8, the trouble rate for residential
b arad M-8, the trouble rate for business resale, the most recent South Dakota resulis-show
§ inproved is performance for residential resale but its most recent performance for
& re5aie trouble rates is uneven. For OP-4C, installation interval for business resale, no
%, (3west has improved its performance in its most recent results.

e

Commission's Finding Regarding OSS

The Commission finds that when the results of the ROC OSS test and Qwest's commercial
e dala are viewed in their entirety, Qwest has demonstrated that it has substantially met
witory and FCC standards concerning OSS. Although the Commission has noted spegific
- wihere Qwest is not meeting the benchmarks and/or parity, the Commission does not find
seficiencies to be sufficient to recommend that the FCC deny Qwest's section 271 petition.
ission further notes that if Qwest is granted section 271 approval, the Commission: will
wir 1o review Qwest's performance, most notably through the six-month review process. if
owerall perfformance begins to show signs of deterioration to the extent that the Commission
s Qwest 1s no longer meeting the statutory or FCC standards, the Commission wili
iy inform the FCC. Moreover, the Commission will also be able to review any declines in
wnce outside of the six-month review process.

iz therefore

SROERED, that the Commission finds Qwest has shown substantial compliance with the
enis redating to the provisioning of operational support systems,

2
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% Higrre, South Dakota, this £ 277 day of November, 2002.

BY ORDER OF THE COMMISSION:

sevsy conifies that this
iy upi all parlies of
are Tha desket sefvige / W

Ass tnal, In ploperly | &\MESA BURG, Chalrman

it theraon.

= ﬁﬂm 77#/ Qo7 S

PAWNELSON Commissioner

Cpboo [ fio

ROBERT K. SAI—(R Comrhissioner
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i enspect to further compliance, Qwest stated that its QPAP was designed as an anti-
- mpehanism and to provide incentive for Qwest to ensure service quality. /d. at 36.
w2t stated that the FCC has enforcement remedies, including imposition of penalties,
s o rgvocation of 271 approval, and an expedited complaint process, which all provide
d-tnchsliding protections. /d, at 37,

1 alge maintained that other public interest considerations supported Qwest's entry into

morkal in New York." /d. at 40-41. Based on the New York experience, Qwest claimed
reasonable to predict that Qwest's reentry into the interLATA market will bring increased
4 ilensily 1o the local and long distance markets in South Dakota, resulting in savings for

ota oansuners.” [d at 41-42. Qwest cited to a study performed by Dr. Jerry Hausman
ywhich he suggested that "South Dakota consumers can save as much as $16.6 million
when Ghwest enters the interLATA market." /d. at 42,

“heest further contended that an additional consumer benefit will be one-stop shopping for
it and business customers. /d. at 43, Qwest maintained that its entry into the interLATA
| lso encoutage competition in the intralATA and local exchange markets. /d, at 44.

Disputed Issues’

*
#.

ot Agrearments and CLEC Agreements Not to Participate in Section 271 Proceedings.

Forition”

ATET asserted that Qwest entered into interconnection agreements which Qwest had failed
ith the Commission and that the existence of unfiled agreements raised public interest
s5. AT&T's Brief Regarding Public interest at 5. AT&T contended that the unfiled
43 tdamonstrate that interconnection is not being provided in a nondiscriminatory manner.
Spacifically, AT&T pointed to agreements entered into between Qwest and Eschelon,
gvad, and Qwest and Z-Tetl,

" Disputed issues regarding the QPAP are discussed separately in these findings regarding public
infra.

¥ i iy brief, AT&T also brought up issues related to its UNE-P testing compiaint filed against

th i Minnesota Public Utilities Commission, the TouchAmerica complaints filed against Qwest
4L, mrd, what AT&T terms, Qwest's anti-competitive behavior. See AT&T's Brief Regarding

4 gl 18-22. However, these were issues raised in AT&T's verified comments that were not

ol o the record atthe hearing. AT&T's brief stated that it "hereby incorporates by reference the

t Commaents of AT&T Corp. Regarding Public interest, as if the same were stated verbatim

z fixhibit A, aftached here." Id. at 1. As stated in the Commission’s decision regarding checklist

:, & and 8, the Commission declines to allow prefiled comments to come into the record by
i 10 & brief.




Fitmrlory's Position

Sk Mills FiberCom stated that the agreements provided performance standards that were
1o a few favored CLECs, but were not made generally available to all CLECs. Intervenos
iis FiberCom, L.1..C.'s Response to Qwest Corporation's Post-Hearing Brief at 6. FiberCom
st that “"Mcleod had performance standards with Qwest that it could rely upon in provisioning
miomer services. FiberCom on the other hand has none and remains entirely at Qwest's mercy
inihin regard.” /d.

stfored

Batty Position

Staff recommended that the Commission consider a separate docket to consider the
ageeements. Staff's Brief at 41,

west’s Pogition

Tywest asserted that the proper standard under which to evaluate whether the agreements
gre rlevant to the public interest question is whether the evidence "would tend to undermine our
: dence that the BOC's local market is, or will remain, open to competition once the BOC has
v interlLATA authority,” Qwest Corporation's Post-Hearing Reply Brief on the Public Issue

G {eiting Memorandum Opinion and Order, Application of Ameritech Michigan Pursuant to Section
) f the Communications Act of 1934, as amended, To Provide In-Region, InterL ATA Services
in Mishigan, 12 FCC Red 20543, §] 397 (1977). Qwest noted that an FCC proceeding was currently
imfﬁuway concerning these agreements and there was "little point to duplicating these efforts in this
sescesding.” Qwest Corporations' Post-Hearing Reply Brief on the Public Issue at 12. Qwest further
chaimed thast it had "committed to applying a very broad standard with respect to future agreements
with CLECs, in order to remove any doubt as to whether Qwest will be complying with any
mwasonable standard that a state or the FCC might possibly apply.” /d. at 13.

Cammission's Finding

The Comimission agrees with Staff that the issue regarding whether agreements should have
been filed are best handled in a separate proceeding. The Commission makes no determination
within this 271 proceeding as to whether certain agreements were required to be filed pursuant to
waction 282{e), The Commission finds it is not compelled to address this issue now because,
assuming, arguendo, that Qwest failed to file agreements, it is the Commission's position that these
infiled agreements would not cause the Commission to find that it was not in the public interest4o
grani saction 271 approval to Qwest.

The Commission views this issue in light of the FCC's analysis of the public interest factor.
e FOOL has determined that it will look to whether there are any "unusual circumstances that would
f’m‘a & eniry contrary to the public interest under the particular circumstances of [an] application.
e 1o one factor is dispositive in this analysis, our overriding goal is to ensure that nothing
: nies our conclusions, based on our analysis of checklist compliance, that markets are open
fo competition” Bell Atlantic New York Order at §] 423, Further, the FCC considers "whether a BOC
4 costirue to satisfy the requirements of section 271 after entering the long distance market" /d.
m *} 478 The Commission finds that Qwest's past conduct regarding the agreements has not
tu‘i in closed markels in South Dakota. The Commission further finds that the question of

fraest will continue to satisfy the section 271 requirements after entry is best handled by
the dgavelopment of a strong performance assurance plan that contains appropriate incentives as
well as gisincentives.




T B Proe Bgueesre” ISsues

Mideentinent and Staff raised pricing issues as public interest concerns.® Specifically, the
cuigicery is that Qwest's UNE-P prices and intralLATA access charges are too high and, thus, would
pevent would-be competitors from entering the market and attaining profitability.

& LNE "Price Squeeze”
Migsontinent's Position

Midoontinent suggests that high UNE prices would not permit a CLEC to enter the local
sxthmnye markel in a profitable way. Midcontinent stated:

in the QAS1 consulting report, it was noted that AT&T provided evidence to support the
goniclusion that Qwest 1FR rates were Jower than UNE prices. Midcontinent's
exparience confims AT&T's conclusions. As a part of early facilities based testing,
we provided residential local exchange services over UNE local loops. The
combination of a high UNE local loop price and the non-recurring set up charge
proved this network option too costly for residential services. Midcontinent has
chosen to provide jocal exchange services through its own hybrid fiber coax network,
where available, or via Qwest's resold services, At current prices a UNE local loop
i5 simply not competitive for residential services.

Wideontinem Exhibit 38 at 19-20. Midcontinent submitted an exhibit designed to show that UNE and
INE-P ;‘mmng was too high for a CLEC to use to provide residential service. Midcontinent Exhibit
g ring Transcript for April 30, 2002, at 21-25. In its post-hearing brief, Midcontinent contended
hat "t is clear that UNE-P is overpnced and it is in the public interest that Qwest's price to CLECs
b adjumad to a reasonable and realistic level." Midcontinent's Post Hearing Brief at 8.

- Sialit’s Fosition

Blalf stated that the Multi-state Facilitator found that Qwest's retail rates were lower than
LINE prices but "that the difference could be made up by CLECs by offering vertical features and in
wtherways, and that CLECs could turn to resale as an option if UNE prices are set at such:a-level
‘{hat retail service cannot be offered by CLECs profitably.” Staff Exhibit 3 at 30. Staff recommended .
e Commission completely discount these comments because "Congress and the FCCiintend
- for CLECs to have the ability to access the incumbent carrier's unbundled network and to provide-
compatilive allernatives {o retail consumers through the use of unbundled network elements.” /d.
Bialf then recommended the following:

Fam aware that the Commission is planning to take up the issue of UNE prices in an
upcoming Docket. Because UNE prices that are in-excess of Qwest's retail prices
sonstitules [sic] a significant barrier to entry, | recommend that the Commission
withhold a recommendation on this point pending the conclusion of that proceeding,
and a finding that there is no imbalance between retail service prices and wholesale
UNE prices that would prohibit competitive entry into the local market.

' AT&T's prefiled comments were not entered into the record.
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. @t 31.°
Ghwest's Pasition

Ciwest contended that by paying $22.16 for a UNE platform, a CLEC has the potential 1o eam
$3B.34 of revenue, on average, from each customer. Qwest Exhibit 5 at 7. Qwest asseried that
Midcontinent's arguments were incomplete and misleading since Midcontinent's witness conceded
that he failed to include subscriber line charge revenue and vertical feature revenue. Qwest
Corporation's Opening Post-Hearing Brief on the Public Interest at 22-23 (citing Hearing Transcrigt
for April 30, 2002, at 37, 39). Qwest maintained that it was also not clear whether all long distance
toll revenue was included. /d. at 24 (citing Hearing Transcript for April 30, 2002, at 33). Gwest
siated that the FCC made it clear that such additional revenues and savirigs must be included in the
comparison, and quoted from the FCC's Venzon Vermont Order.

AT&T and WorldCom also fail to present other evidence that would be relevant in a
residential-only price squeeze analysis, such as the incremental toll revenues that
would be generated by winning the local, intrastate, and interstate toll business of
customers that currently use other carriers for these services.

Qwest Corporation's Opening Post-Hearing Brief on the Public Interest at 20 (citing Venzon Vermunf
Omlerat 1 71).

Qwest further asserted that any alleged UNE-P "price squeeze" is not preventing significant
residential market competition, nor has it been shown to have an adverse affect oni the openness
of the local markets to competition, as required by the FCC. Qwaest Corporation's Post-Hearing Brief
on the Public Interest at 6. Qwest also noted that Congress provided three ways to enter the lccal
market under the raticnale that competitors would enter the market through different entry
mechanisms based on different circumstances. Qwest Corporation's Opening Post-Hearing Brief
on the Public Interest at 17-18. Qwest then stated that because one mode of entry may be less
profitable than another in a given situation is irrelevant for section 271 purposes. Id. at 18. Qwest
contended that "resale under section 251(c)(4), with its separate slatutory pricing scheme and its
Commission-guaranteed 15% potential margin, is the answer to any CLEC that does not believe that
residential rates in South Dakota are high enough to permit it to earn a profit using a UNE platform.

S Id at 1.

Further, in its reply brief, Qwest pledged to reduce certain UNE rates in South Dakola.
Qwest stated:

* The Commission notes that in the conclusion of its brief, Staff requested "that the Comnission
order Qwest to file the number of retail access lines in the state of South Dakota on a monthly basis,”
Staff's Brief at 41. Staff stated that Qwest's witness had stated that as of August 31, 2001, Qwest had
231,707 retail lines in South Dakota but that in the data submitted by Qwest to Staff for the sarme date.
Qwest had reported 273,180 of South Dakota Total Company Network Access Lines. fd. Staff also stated
thal "[bly Aprit 2002 that Total Access Lines had decreased by approximately 11,000. Qwest appears i be
fast approaching the 200,000 retail access fines which is what triggers the Commission’s jurisdiction of fncat
saoutring and nonrecurring rates pursuant to SDCL 48-31-86." Id. The Commission finds that this dges riat
appear {0 be a section 271 issue. Staff can certainly make this same request outside of this procesding.
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In two states for which 271 applications have now been filed with the FCC, ldaho and
North Dakota, Qwest faced circumstances similar to those that pertain here with
regard to the existing UNE rates. As in South Dakota, in those states the
commission had not addressed UNE rates outside arbitration cases completed
several years prior to the FCC filing. To remove any doubt that the rates contained
in the SGAT price lists for those states were TELRIC-complaint [sic], Qwest
voluntarily reduced ceriain of its key UNE rates to a level consistent with the rates
established by the Colorado commission, which has recently concluded a
comprehensive cost docket. The UNE elements affected by these price reductions
were those that make up the UNE Platform, including local loop rates. In the case
of the loop rate, for example, the Colorado price was adjusted by state-specific cost
differences established by the FCC's Synthesis Model.

Qwest is prepared to make similar voluntary rate reductions for South Dakota and will
file a revised version of its South Dakota SGAT, Exhibit A, setling cul thess rate
changes. This filing will take place shorily before Qwest files its FCC application for
South Dakota and will contain any other SGAT changes that are required to bring the
South Dakota SGAT into compliance with the Commission's. final decision in this
case. Qwest will seek the Commission's acknowledgement that these unitateraliy
reduced rates are effective on the date indicated in that filing. These reduced rates
will be available to CLECs prior to the filing of Qwest's South Dakota application at
the FCC. Other than the unilaterally reduced rates, Qwest's revised Exhibit A will riot
change ihe other rates currently available in South Dakota. No rates will be
increased. Qwest strongly believes that the UNE rates submilted on the revised
Exhibit A will be deemed by the FCC to fall within the range of reasonable resulls
produced by TELRIC-based price setting.

Qwest Corporation's Overview Reply Brief at 20-21.

Commission's Finding

The Commission finds that both Midcontinent and Staff based UNE-P price squeeze-relited
public interest recommendations on faulty and incomplete UNE-P cost comparisens to Qwast's
residential rate. The Commission finds that the functionalities of the local loop include mush fisrg
than basic residential service. This is not a novel concept. For yaars this Commissicn bas besn
gllocating costs of the local loop among various uses which have attendant revenue sireams. The
Commission finds that because UNE-P includes the entirety of the loop functionalities, not just basic
residential service, the average customer will provide a CLEC with reasonably expected revenne
streams in addition to basic residential service revenues. The Commission also finds that bsdause
of various circumstances, there may be little connection between Cwast's residential rate and thﬁ
UNE-P cost. The Cemmission finds that Qwest's South Dakota residential rate is nol sogbbasad,
but is capped by statute. The Commission finds that residential service pricing in & compat m
market may bear little connection to TELRIC-determined loop costs or any other loop gosiing
methodology. The Commission also finds that because CLECs can design marketing programs o
appeal to customers more likely to use an above-average amount of verlical and {oll services, &
CLEC has an opportunity to gain margins larger than the average. In addifion, the Comprigsiorn
notes that Qwest will be filing reductions to its UNE rates prior to Qwest filing its FCC application far
South Dakota. The Commission further finds that CLECs not wishing to purchase a UNE-P basause

of Qwest's pricing of basic residential service can purchase, at a 15% discount, Qwest's basic
residential service for resale.
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b. Switched Access Pricing

The switched access price squeeze issue posed is that Qwest's switched access fates may
pe higher than "economic cost” and this excess margin could be used to offset the actuat switched
access cost of Qwest affiliates. It is unchallenged that Qwest's 272 interLATA affiliate wouls pay
the same access rates as Qwest charges to competitors. Even so, Qwest and its affifiate ultimataly
share the same bottom line. If switched access rates contain "subsidies” and those subsidies are
allocated in a manner that offsets the combined Qwest costs, competition could be harmed.

Midcontinent's Position

Midcontinent briefly commented on its concern about intrastate switched access f:hmgé&
Midcontinent Exhibit 38 at 20. Midcontinent stated that "[clare must be taken fo prevent any

additional profit margin from Qwest carrier access revenues 1o off-set [sic] Qwest's cost of ﬁmviﬁ‘. 71
intrastate access to Qwest customers, thereby giving Qwest an unfair advantage over olier
competitors.” Id.

Gwest's Position

Qwest claimed that Qwest's intrastate access rates have ho connection 1o section 27
authority as Qwest is primarily a one-LATA state, and Qwest can now provide inlrastate long
distance throughout the state without section 271 authority. Qwest Exhibit 2 at 40, Qwast nole
the only new authority given with section 271 approval is interstate services, and the FOO has
jurisdiction over interstate access charges. Id. Qwest contended that it would be ilfogical to reguite
intrastate access reform as a pre-condition to section 271 approval as there is no retations:
hetween the two. Id. Qwest further said that no state that has gained 271 approval has bBesn
required by the FCC to undergo intrastate access reform, nor has the FCC even suggested such
reform might be necessary. /d.

In addition, Qwest pointed to imputation as a non-discrimination safeguard, as well as the
section 272 safeguards applicable to improper cost allocation and cross-subsidization. e at 41-42.
Qwest concluded that the FCC has found no substantiated complaints of a long distance atetatans
price squeeze. /d. at 46,

Commission's Finding

The Commission finds that South Dakota is primarily a one-LATA slate, and, tharafors,
Qwest already competes for statewide service. While a price squeeaze concern may exist, itwould
not be created by granting section 271 authority, and it is not appropriately connaclad o the granting
of section 271 authority. South Dakota has long been operating under tightly defined swils

access costing rules. The Commission finds that any proceeding 6 review and potentially ravise
those rules is a matter separate from any recommendation regarding section 271 authority. The
Commission further finds that the record contains no evidence that improper switched access-related
subsidies currently exist, or that Qwest has been using switched access subsidiog to untairly
compete.




3. Misuse of Competitive Information
Midcontinent's Position

Midcontinent asserted that a Midcontinent customer received a mailing addressed 1o
"Midcontinent Resold Customer.” Midcontinent Exhibit 38 at 13, Midcontinent expressed concerted
‘that its customers were specifically targeted and that its customers' records were reviewed by Gwest

~sales personnel. /d Midcontinent further stated that some Midcontinent employees who were aiso
Mideoritinent customers had received a mailing that contained Midcontinent's reselier code onthe
mailing label. Hearing Transcript of April 29, 2002, at 41-44; Midcontinent Exhibit 15.

Qwest's Position

Qwest produced a letter entitled "Dear Telecommunications Manager” which concermed a
Qwest DSL offer. Qwest Exhibit 58. Qwest asserted that it wouid not be unusual for Mideantinent
-employees to receive a mailing about a Qwest DSL offer. Qwest Corporation’s Post-Hearing Reply
Brief on General Terms and Conditions, Section 272, and Track A at 2.

Commission's Finding

Midcontinent did not produce the mailing that it stated was addressed to a Midcontinart
customer with the words "Midcontinent Resold Customer." Thus, the Commission is unable to
determine whether there was any misuse of customer information by Qwest. With respect to the
mailings addressed to "Dear Telecommunications Manager,” the Commission similary finds {hers
is insufficient evidence to find a misuse of information. Midcontinent did not produce any information
hat would show that a non-Midcontinent employee received the mailing with Midcontinent's resaifer
code.

QWEST'S PERFORMANCE ASSURANCE PLAN

FCC STANDARDS

must be consistent with the public interest, convenience, and necessity. One of the factors that iha
FCC looks at to determine whether a section 271 authorization is in the public interest is "whetfier
-a BOC would continue to satisfy the requirements of section 271 after entering the fong distance
‘markel." Bell Atlantic New York Order at § 429. The FCC looks at performance monitoring and
‘enhancement mechanisms to see if key aspects "fall within a zone of reasonableness, and are. likely
1o provide incentives that are sufficient to foster post-entry checklist compliance.” id. atq] 433. Th
FCC examines a performance assurance plan to see if it has the following characteristics:

Section 271(d)(3)(C) requires that a BOC's requested authorization for section 271 approval

Potential liability that provides a meaningful and significant incentive to comply with
the designated performance standards; clearly-articulated, pre-determined measures
and standards, which encompass a comprehensive range of carrier-to-carrier
performance; a reasonable structure that is designed to detect and sanction paor
performance when it occurs; a self-executing mechanism that does not leave the
door open unreasonably to litigation and appeal; and reasonable assurances that the
reported data is accurate,

ol




PROCEDURAL HISTORY OF THE QPAP

Qwest filed its first version of the QPAP with its petition on October 27, 2001, After the athar
parties had filed testimony, Qwest filed its rebuttal testimony on the QPAP. In its rebuttal iz a0
in response to concerns raised by the other parties, Qwest agreed to make a nurnber of changes,
including adopting the Multi-state QPAP. See generally Qwest Exhibit 78. Then, at the he
Qwest stated that it would be willing to make a number of additional modifications and further stated
that it would offer the Utah stipulation modifications to the Multi-state QPAP. Hearing Transetipt for
April 25, 2002, at 125-131. On May 22, 2002, with its post-hearing brief, Qwest submitted a r 21

" QPAP which was, apparently, based on the Utah stipulation. Qwest Exhibit 82. On July 17 z,
along with its post-hearing reply brief, Qwest submitted the North Dakota QPAP, markes ‘
Exhibit 93. Qwest stated that it would nct object to the Commission endorsing the North G;mm
QPAP. Qwest Corporation's Reply Brief in Support of the QPAP at 2.

While in many instances Qwest was attempting to address some of the parties’ songems,
Qwest's revisions and submissions of new QPAPs makes it quite difficull to ascertain all ¢
parties' positions or even if a particular coricern of a party has been resolved. For axa
stated above, Qwest submitted a QPAP that reflected an agreement with the Utah staff
hearing. However, this meant that parts of the intervenors' prefiled writtern testimony, as wali as i
oral testimony at the hearing, addressed the QPAP as originally proposed by Qwest
intervenors' post-hearing briefs then atiempted to address the revised QPAP, But then, alter
intervenors had submitted their briefs, Qwest submitted a post-hearing reply brief which propos
additional revisions. In addition, Qwest submitted the North Dakota QAP and asseried {(hat i
not object to this Commission adopting that QPAP. The Commission points out that the QPAS
Commission is considering is the QPAP filed with Qwest's initial brief, marked as Eghibit 82,

QWEST'S COMMENTS

Qwest asserted that its QPAP salisfies the five characteristics as set by the FCC. With
respect to the first characteristic, Qwest stated that its QFAP exposes Qwest o substanti eichat

liability which is a meaningful and significant incentive to comply with the designated perfosriants
standards. Qwest Exhibit 77 at 9.

Next, Qwest claimed that its QPAP contains clearly arliculated and pre-determined medgsuras
and standards that encompass a range of carrier-to-carrier performance. Iif at 118, Quwast
asserted that the Performance Indicator Definitions ("PIDs") form the foundalion of the QPAEF and
measure Qwest's wholesale performance in accordance with two types of standards. /& at 11
"parity of service" standard compares the quality of Qwest's retail service to the service it provides
to CLECs where there is a retail analogue to the wholesale product or service. . The benchrrark
standard is used when comparable retail products, services, or funclions do not exist. 14

Qwest also asserted that its QPAP provides a reasonable structure that is designed to delect
and sanction poor performance. /d. at 15. Qwesl stated that the QPAP has two levels with raspest
to sanctions: "Tier 1 operates at the individual CLEC level and provides for self-execuling
compensatory payments to CLECs and Tier 2 operates at the aggregate CLEC level and provides
additional financial incentive payments to the state.” /d Qwest stated that "[flor perfor
measurements that have parity standards, the QPAP uses stalistical fools {o determing whether th
service levels Qwest provides to CLECs is statistically different from the serviee lovsls Qw &*
provides to its retait operations.” /d. at 20. For PIDs with benchmark standards, Ouwast s
meeis the standard when the monthly performance results equat or exceed the bé‘.né‘?“mmﬁ& it ab
21,
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Regarding the fourth characteristic, Qwest stated that its Tiar 1 and Tier 2 payments G52 52
executing: CLECs will receive bill credits without proving economic harm and Tier 2
be made automatically to either a state fund administered by the Commission or to he Souh T
Treasury. /d. at 26.

Qwest stated that its QPAP also meets the fifth criteria as outlined by the FCG besa
QPAP provides for extensive data validation and auditing. fd at 29. Cwest asser ¥ an
independent party would perform a risk-based audit of the performance measurements. 4
stated that its QPAP also provides for audits of the financial system that produces the paymenis.

ld. at 30.

INTERVENORS' GENERAL CONCERNS REGARDING THE GPAP

A common theme running through the testimony and briefs of the intervening par
notably Midcontinent's and FiberCom's, was that although Gwest now appeared o be stany
and attempting to address CLEC problems, this increased atiention would prove o e ate
phenomenon related to Qwest's attempt 1o get into the n-region, iart ATA smarkat ¥
to convey this concem, the parties listed a number of specific problems that ey ha
in the past when dealing with Qwest and then noted the difficuilies they had n re
concerns prior to Qwest initiating section 271 proceedings in South Dakata. Some of
problems encountered by the CLECs are as follows:

Black Hills FiberCom stated that although the customized branting service was fisteg
in Qwest's catalog, it was not avaitable it South Dakota until after a switth was
upgraded. Hearing Transcript for Aprit 30, 2002, at 78.

Midcontinent stated that it had numerous problems with directory fistags fo
customers. Midcontinent Exhibit 38 at 4. Midcontinerl asserted that
experienced 80 separate problems in January and February, 2002, Id Some
types of problems were the listing of residential customers in the business sech
misspellings, the listing of numbers that were not supposed ta be lisled, ¢
listing of addresses that were not supposed to be included. 8 ats

Black Hills FiberCom stated that when it first tried to use logal numbier port
could only process five or six LNP orders & day per employes bul it was & ,
to B0 customers a day. Hearing Transcript for Apdl 30, 2002, at &7, I ordg
alleviate this problem, FiberCom had to offer ong month of free serdos G
convince customers to change their telephone numbers. il 8168, Fites
this cost its company about $170,000.00. [d. If & customer chase to kaep
telephone number, the customer was charged a manthly foe of 5200 M €
FiberCom stated that this showed that ever though & servncg may $igy
Qwest's catalog, it does not mean that Qwest is able o adeguntely
competitor's needs. /d. However, FiberCom also siated that Quwast iad
its processes. /d. at 67.

Midcontinent raised issues regarding billing problams wilh reso
telephone number prefixes for SmartPak service, ang notiod 93
offering of new retail products. Midcontinent Exhibil 38 at 1012,
billing problems concermed Qwest adjusting Midcontinenl's rasais eale 19 e

stated in the Interconnection Agreement, but that rate had been pfpested b
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amendment to the Interconnection Agreement. /d. at 15. Midcontinent stated H s
Qwest's response to this problem was slow and was reportedly due o Lreast
personnel changes and lack of available personnel. /d Midoontinant statsd the
amount in dispute had grown to over $200,000.00. /d. Midcontinent noted that its
personnel spent numerous overtime hours reconciling the bifls and 1 Hig
"additional accounting burden has continued for six months to date, unfaidy costing
us time and money." /d. at 16.

Biack Hills FiberCom asserted that "what we chose to do because we were of & fast
track and the telecommunications business was on a hot track we couldn't afford i@
wait [nine to twelve months to negotiate] so we opled into the Interc
Agreement, which Qwest describes as an arms-length negotisted agresment mi‘it
aliowed us to change our business name, our business address, and even though
the effective date of the agreement was June 15, 1998 and we mgmad it Gnfober
1998, we were unable to change even the effective date of that agresement. it
agreement that we have worked to try and understand and implement. Note it
signed that agreement in October of '98. Already by the legislative session in 1989,
Black Hills FiberCom was so frustrated with ifs activities in trying 1o work the
collocation agreements and the Interconnection Agreements that we ware bsfora e
legislature attempting to get protections for our business because it was yourng and
trying to develop so that we would get an opportunity it get to the marketplage before
Qwest countered.” Hearing Transcript for April 30, 2002, at 57-58.

Midcontinent stated that Qwest had ported business customers abead of the
scheduled time, before Midcontinent was ready to accept tie tralfic. Mideont
Exhibit 38 at 7. Midcontinent asseried that this early poriing 18fl its new cuglamers
without service. /d.

As acknowledged by some of the parties, their point in retiling tmﬁ@z z:m
always that the problems still existed, but {o contrast Qwest's reaction to proties
seeking section 271 approval with Qwest's reaction after it had filed s secl

Commission. The difference is perhaps best characierized by 1his t@&m@n«; ;ﬁmséﬁs&aé =
Midcontinent at the heanng;

In our early relationship with Qwest, then U S WEST, we spent 8 o
amount of time arguing the specific details of our agreements and whe
WEST was obligated and ultimately able to provide a cerlaln elemsnt, carials
or a certain piece of information.

On several occasions, we requested information that U & WEST n&?%@%‘zﬁf@“ Ao
beyond the scope of their requirements. In facl, on several otcasions,
quite directly that U S WEST was not required {o teach me the ghone mzw‘t R,

the relationship more from a persona{ ang!e whs.,i‘t wmkﬁﬂ t}f :;ut‘*ﬁ ;,m
change took place, which was often. Since we first bogan t&f‘am‘z{; gervingy,
had four sales representatives and two service represeniatives, aady
we're about to get a new service representative. We remain o
personnel churn and if Qwest Corporation truly vawes he impo 4
relationship between service and sales represenialives and & cusiomer V8 us, &
CLEC.




We clearly understand why the early relationship may have been difficult. This ertire
process was new for us, and it was new for U S WEST. We encountered a numb‘e_‘:‘r
of delays, and frankly some of which were imposed by us. We wers and are stifl
reluctant to risk the quality of a customer's service unless we are certainr we ¢an
provide the service as promised. We raised the issue of Qwest's ability and
willingness to port numbers, the issue of possible misuse of competitive information,
and the issue of internal controls relating to both service and billing problems as a
result of our direct experience. They're described on page 3 of the handout,

I would, however, be remiss if | did not add that Qwest has responded to most of
these problems that we've experienced in the past, the majority of which have baen
resolved or hopefully are well on their way to resolution. The larger issue, howaver,
may not be Qwest's solution of the problem but a greater question of whether thers
are adequate systems and structures in place to prevent problems of this type from
recurring.

Most recently, we believe our relationship with Qwest has progressed. We have
found Qwest personnel to [be] more helpful. They are more likely to tell us what they
can do rather than what they won't do. But there are continuing issues, which is why
we offered testimony on the items listed on the next page in the handout, including
testimony on directory listings, testimony on inside wiring ownership questions, and
carrier access billing issues.

These issues we are jointly work{ing] on today. While I'm not necessarily satisfied
with the progress, | am frankly, satisfied with the attention. We have had mors
contact with our sales representatives perhaps in the past six months than we Have
in the previous couple of years. We've scheduled regularly monthly meetings with
our service representative to work out specific problerns and issues. Wa continue
to maintain a strong relationship with local Qwest personnel, who we believe have
gone to extraordinary lengths to assist us when our paths seemed blocked by
personnel or system elsewhere. | can cite several examples and would be willing to
do so upon request of that level of cooperation.

| believe the Qwest South Dakota team clearly understands the importance of the
vendor/customer relationship. Our concerns however, have again more to do with
the systems and structure Qwest is or will provide to support their people and frankly
support us in our development as intended by the Act.

Hearing Transcript for April 30, 2002, at 15-18 (emphasis added).

Midcontinent further expressed its concern "that once the checklist has been deemead
complete, the level of cooperation may diminish.” /d. at 18, In its brief, Midcontinent asserted that
"{tjwo significant points should be kept in mind here, the fevel of Qwest's attention to and resolution
of issues increased markedly as the time of the hearing approached, and Midcontinen!'s mative far
mentioning many of these items was to show the evolution of Qwest cooperation and performarnce
from first.contact with Midcontinent to more recent interaction between the two.” Mideontinent's Posgt
Hearng Brief at 5. Midcontinent noted that "the issue here is not whether [problems] cooutred G
were eveniually corrected, but whether Qwest's zeal for eliminating problems in the future wit
continue past its receipt of 271 interLATA long distance authority." /d. at 8-9.




Cormmission notes that this goal was scoomphisnes
parficipated in the hearing and shared iher views

all of these views to be instructive when deciding
all of the other section 271 issues.

In making its findings regarding the South Dakota GP7
of these CLECs' experiences in working with Qwest. The
that CLECs in South Dakota will be able to continue to cpsrate in
repeated references to what the FCC has found reasormabls i
Commission to any particular performance plan. The FCC has not
BOC's performance assurance plan. To the contrary, the FCT has speg
importance of a state commission's ability to formulate a QOF&F Lase
marketplace. For example, in reviewing Verizon's section 271 applica
noted that the Pennsylvania performance assurance plart differsd sigmtie
and Texas Plans. Memorandum Opinion and Order, In the Matter of Ay
Pennsylvania, Inc., Verizon Long Distance, Verizon Enferprise Sclutions, Vet &
Inc., and Verizon Select Services, Inc. for Authorization to Provide In-Regics, inter
Pennsylvania, 16 FCC Red 17419, ] 128 (2001) ("Verizon Pennsylvama Order"}. 4
that it recognized "that states may create plans that ultimately vary in fhair strangl
weaknesses as tools for post-section 271 authority monitoring and enfarcemant” & Th
further understood that “the development of performance measures and approprals aea
evolutionary process that requires changes to both measures and remedies gver {
FCC anticipated that "state commissions will continue to build on their own '
other states in order for such measures and remedies to mast accurately reflect
performance in the local marketplace.” /d. With these observations in mind, e Corm
the following findings regarding the remaining disputed itermns in the QPAS
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Disputed Issues

3

1. Annusl Cap
(Gwest's Position

Qwest's original proposal regarding a cap on its potential liability ptaced % ot
net return in South Dakota at risk, as caiculated from 1999 ARMIS data. (Qwesi
Qwest stated that this would place $15 million at risk. Id. Qwest subseguently ¢ha
Crwest Corporation's Post-Hearing Brief in Support of the QPAP at 11, Qwest deseribed
as follows:

Qwest has now agreed {o a "procedural” cap pursuant to which, if it pays out as
much as 24% of its net profits in any one year, it may seok rolia? from furthser
payments by filing a petition with this Commission. However, the Cormmission
thereafter increase the cap to as much as 44% of Qwest's net profits, if it finds
the public interest so warrants. Under Qwest's revised plan, Qwest will have the
burden of establishing in any such proceeding that it could not have remained unter
the existing cap through reasonable and prudent effort.

Id. Qwest also agreed to update the plan annually with the most recently available ARMIS
instead of continuing its use of 1999 ARMIS data to calculate the cap. /d at 1112, As supp
a cap, Qwest stated that the FCC has repeatedly found that placing 36% of the BOCs net
revenues at risk constitutes a meaningful incentive to maintain a high fevel of performancs ant
further asserted that the FCC has rejected the claim that a 36% cap provides an ingieguaie
incentive. Id. at 12.

With respect to the issue of whether Qwest should have submitted evidence of s pr
marginal cost of compliance, Qwest stated that the Facilitater in the Multi-state Frogeaedin
that no party had submitted evidence as to Qwest's marginal cost of compliance and that it r
be impossible for Qwest to make the calculation. Qwest Exhibit 78 at 12. Qweast notad tha
Facilitator also stated that there were other costs Qwest might face for nonconforring service, sudl
as enforcement proceedings and the revocation of section 271 approval. fd.,

Qwest also disputed Commission Staff's claim that what CQwest pays is enlirely under ity
control. /d. at 13. Qwest stated that given the "lack of real worid experience with the PIDs, andthe
fact that new submeasurements or standards may well be intraduced after the QPAP basonmey
effective, it is entirely possible that poorly designed PIDs will prevent Quuest from con :
meeting all of its obligations, regardiess of Qwest's desire to do s6." Id. at 13 (emphasis in engimalk

Staff's Position

Commission Staff's position was that there should be no limitation or Qwast's polantial
liability to others under the QPAP. Staff Exhibit 3 at 12. Staff reasoned that a limitation on G ;
liability "opens the door for Qwest to treat QPAP assessments, not as penaities that proy
incentive for Qwest to comply with its agreements, but as business expenses to be sbsarbisd ¢
the period in which CLECs continue to have an interest in competing in South Daketa.” /4 &
stated that "[ijf Qwest's performance was at such a substandard level that CLECs elestad fo mat the
market, Qwest's liability would be reduced to $0, since CLECs thal have exited the market would ng
longer be receiving payments from Qwest." Id.
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rrussion Staff further asserted that Qwest had provided no economic justification for e
cap. id at 17. Staf stated thatin order to support a cap, Qwest should frave do
v analysis which would show whether a 38% cap would provide sufficient incemtive
By with performance standards. jd. Staff also maintained that increasing the
+ 15 ot the same as subjecting Qwest 10 higher payments because Qwest
&r its fotal payments regardiess of the cap level. Id at 21,

AT&ET recommended that this Commussion adopt a procedural cap of remove the o
wr  ATET Exhibit 8 at 3G-33. AT&T asserted thal under the QPAP, a CLEC has

; remedies, thus if the cap is reached the CLECs “are robbed of relevant remetd:
a1 9% ATST also maintzined that the monthly cap should be eliminated. fd

EisarTonts Postion

FiperCom objected to the cap structure under the QPAP as originally proposed Ire Creent
Bigek Hills FiberCom Exhibit 1 at 7-11.

sidoontinent's Position

Midcontinent asserted that it was concerned about repeated problems that continge v !
being corrected. Midcontinent Exhibit 38 at 16. Midcontinent stated that any penalty shoult be "o
sufficient size to catch Qwest's attention and make it worth their while to correct the prob!
quickly as possible.” /d.

Commission's Finding

The Commission finds that Qwest shall remove the cap in its entirety. The Corsm
rejects Qwest's claim that what Qwest pays is not within its control. Qwest's argurment that &
is a "lack of real world experience with the PIDs" is at odds with its testimony concerning #s
commercial performance data. When requesting that this Commission find that Qwest had satisfied
the 14 point checklist, Qwest did not allude to a lack of real world experience with the PiDs. Quite
to the contrary. Qwest repeatedly assured the Commission that Qwest's "audited perisrmanze
results demonstrate that it is providing service to competing carriers in substantially the same time
and manner as Qwest provides to itself, and in a manner that allows an efficient CLEC a meaningful
opportunity to compete. .. ." Qwest Exhibit 72 at 4. Qwest asserted that its "performance resulls

demonstrate that Qwest is providing every element of the checklist at an acceptable leve! of quality.”
Id,

Qwest's argument that new "poorly designed PIDs" will prevent Qwest from consistently
meeting all of its obligations is similarly weak. As discussed infra in the six-month review discussiorn,
no new performance measurement will be added to the QPAP that has not been subject to
observation as a diagnostic measurement for a period of six months, uniess ordered otherwise by
the Commission.

From either an optimistic or pessimistic viewpoint, the Commission concludes that no gap
is the best approach. Optimistically, one can argue that it is highly uniikely that Qwest would reach
a 24% cap, much less a 44% cap. If Qwest's performance deteriorales, the Commission fully
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expects Qwest to respond to that deterioration and fix the problem.® Adopting a more pessimisatic
viewpoint, the lack of a cap may just prevent Qwest from making such drastic cuts in its personnst
that Qwest would be putting at risk all of its revenues. The Commission will not repeat the
comments made by the CLECs concerning their apprehensions about Qwest's willingness to
continue fo respond to any problems after receiving section 271 approval. Suffice it to say, the fack
of a cap may alleviate, to some degree, those concerns.

2. Payment Triggers
Qwest's Pasition

Tier 1 payments are made to individual CLECs and are paid each month based on Qwest's
performance to each CLEC. Qwest Exhibit 77 at 15. Tier 2 payments, based on aggregated CLEC
performance results, are made to the state. /d. Qwest originally proposed that Tier 2 payments
were required only if Qwest missed the performance standards for three consecutive months. Qwest
Exhibit 78 at 15-16. In its post-hearing brief, Qwest stated that it agreed to modifications regarding
the Tier 2 trigger. Qwest Corporation's Post-Hearing Brief in Support of the QPAP at 18. Qwest
agreed (o accept the Multi-state Facilitator's recommendations which provide that Qwest wili make
Tier 2 payments under the foliowing conditions:

For Tier 2 measures with Tier 1 counterparts, if Qwest misses the performance
measures in any two out of three consecutive months in a 12-month period, with
raspect {0 the second consecutive month in which Qwest subsequently misses the
perfarmance measures, For Tier 2 measures without Tier 1 counterparts, if Qwest
misses the performance measures in any two out of three consecutive months in a
12-month period, with respect to the very next month in which Qwest subsequently
misses the performance measures.

id.

The second modification proposed by Qwest was that the two-out-of-three-consecutive-
muonth trigger for Tier 2 payments would be "removed if Qwest's overall conforming performance
level falls below 85% for any five months out of a 12-month period. In that event, Tier 2 payments
will be triggered the very next month of noncompliance with measures that do not have Tier 1
counterparts and upon two months of subsequent noncompliance for measures that do have Tier
1 counterparts.” /d. Qwest's rationale for the payment trigger for Tier 2 payments is that it will be
diffisull for Qwest to react to nonconforming performance when performance resulls are not known
until aimost 30 days after the end of the month to which the data relates. Qwest Exhibit 78 at 15-186.
Liwest asserted that a two-consecutive-month miss is a strong possibility before Qwest has the
ability to fix the problem. /d. at 16,

Biaif's Position

C.ommission Staff asserted that there should be a one month trigger for Tier 2 payments.
Stalf's Brief al 33. Staff stated that Tier 2 payments serve as an incentive to motivate Qwest to

* Moreover, it was a Qwest witness who stated that the FCC would be in the middle of an

iavestigation if Qwest "got even a quarter of the way to a 36 percent cap. .. " Hearing Transcript for Aptit
25,2002, ot 173-74.




provide compliant performance. /d. at 31, Staff asserted that Tier 2 payments have tM{o purposes:
ane i1s {0 recognize the limits of record-keeping systems and the second is fo ai{gtd
. bvercompensating CLECs, yet still provide Qwest with a sufficient incentive to comply. fd at 32,

ATET's Position

AT&T stated that Tier 2 payments should apply in any individual month in which Qwest
provides deficient performance to all CLECs. AT&T Exhibit 8 at 17.

FiberCom's Position

FiberCom objected to Qwest's Tier 2 trigger for payments. Black Hills FiberCom Exhibit 4
at 18,

Commission's Finding

The Commission finds that, consistent with the FCC requirement that a performarice
assurance plan should be "designed to detect and sanction poor performance when it occurs,” Tier
2 payments shall be made for any month in which Qwest fails to meet the applicable standard. The
Commission agrees with Staff that Tier 2 payments serve as an incentive to motivate Qwest o
provide compliant performance. Thus, there is no reason to weaken this incentive by not having it
apply for each month's performance.

2, Limit on Escalation

west's Position

Qwest originally proposed that Tier 1 payments to CLECs would escalate if Qwest misses
performance measures in consecutive months, with a six-month Cap on the escalation,
Subsequently, Qwest revised the QPAP to allow the Commission to lift the cap on escalation, if it
concludes that doing so is in the public interest and that Qwest could have avoided the cap through
reasonable and prudent efforts, See Qwest Exhibit 82 (section 16.2). If escatation goes beyond 12
months, Qwest would pay the escalation amounts to the state rather than to CLECS to avoid the
potential for overcompensating the CLECs. /d. In addition, any additional escalation would be
subject to a 10% collar. /d. (section 16.4).

Qwest asserted that its revised sections are within the FCC's zone of reasonableness.
Qwest Corporation's Post-Hearing Brief in Support of the QPAP at 21. Qwest provided-an example
of payments in which it stated that "unlimited escalation would lead to payments far beyond-any
reasonable approximation of the value of the service to a CLEC" and allowing unlimited escalation
would mean that "the combined effect of Tier 1 payments at various levels of escalation and Tier 2
payments [would be] equivalent to the proceeds Qwest would receive from providing multiple years
of service.” Qwest Exhibit 78 at 17 (emphasis in original). Qwest also claimed that unlimited
escalation could convert the QPAP into a CLEC subsidy scheme and give CLECs an incentive fo
£ause noncompliance. Qwest Corporation's Post-Hearing Brief in Support of the QPAP at 24.
fwest then stated that if the six-month cap is eliminated it should not be eliminated with respect to
filing measures. Qwest Corporation's Reply Brief in Support of the QPAP at 12. Qwesi stated that

Laps on billing measures are needed because payments to CLECs could reach extraordinary
amounts, /d.




Staft's Position

Staff asserted that escalation should not be limited by a cap. Staff Exhibit 3 at 23-24. Staff
stated that the lack of a cap "would ensure that Qwest could not treat the costs of noncompliance
#% # business expense, but instead would consider payments for noncompiiance 2 significant
incentive to comply with its agreed to performance standards.” [d. at 26. Commission Staff
dismissed Qwest's concern about CLEC causing noncompliance, stating that any such behavior
wotild be easily detected. Staff Brief at 34-35.

AT&T's Position
AT&T also opposed any limitation of escalation of payments. AT&T reasoned that:

If after six months of escalating performance payments Qwest's performance is still
deficient, it is likely that the level of performance payments have not been significant
enough to provide Qwest with enough incentive to correct that performance.
Allowing the performance payments to escalate continually with consecutive months
of deficient performance should bring the payment amounts to a levet that Qwest
decides is significant enough to correct the deficient perforrance.

CATET Exhibit 8 at 11,
- Commission's Finding

The Commission finds that there shall be no cap on payment escalation, including bifing
measurements. The Commission agrees with AT&T and Staff that the lack of a cap will serve:as
an additional incentive to Qwest to correct any deficient performances. With respect to Qwest's
argument that continuing escalation could overcompensate the CLECs and turn the QPAP into @
CLEC subsidy scheme, the Commission finds that it agrees with Qwest that if escalation goes
heyond 12 months, Qwest would pay the escalation amounts to the state rather than to CLECs to
avoid the potential for overcompensating the CLECs.® However, the Commission rejects Qwest's
10% collar on any additional escalation.

4. Sticky Duration
LAwest's Position

Under the QPAP, once a QPAP payment is escalated, payments are subsequently aliow .

tn de-escalate by allowing payments to step down one notch at a time for each conforming month
of performance. Qwest Exhibit 82 (section 6.2.1). Qwest noted that the Multi-state Facilitatdr
rejected the notion of "sticky duration” which requires QPAP payments to remain at escalated jevel
aven after subsequent months of compliance. The Fadilitator stated that it was inappropriat

* On s related note, the Commission points out that section 11 is designed to allow Tier 2
payments be placed inte a South Dakota Special Fund and a South Dakota Discretionary Fund. These gie
two separate interest bearing escrow accounts established by Qwest but administered by the Commissian,
‘The Gominission notes that section 2.1.1 refers to a Tier 2 Fund "established by the state regulafory
sammisslon. . .. The Commission requires Qwest to change the word "established” to “administersd™ i
gider fo be consistent with section 11.
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because it ignores entirely the successful performance of Qwest and "is draconian becauss is ngw
baseline payments levels, when multiplied by the still applicable escalated levets, could pr 8

payments by Qwest that are an order of magnitude higher than those contempiated by the GPAP.
.7 Qwest Exhibit 28 at 63,

Staff's Position

Commission Staff objected to allowing escalated penaity payments to de-escatate upon
subsequent compliant performance. Staff Exhibit 3 at 28-29. Staff asserted that the QPAP should
not be designed to reward Qwest for compliant behavior but to keep Qwest fram acting i
discriminatory, anti-compelitive manner. /d. at 29,

“omimiission's Finding

The Commission agrees with the Multi-state Facilitator that requiring the QPAP payment t¢
remain at escalated levels even after subsequent months of compliance ignores Qwest's succes
performance. Although non-compliant behavior should have sufficient deterrents, the Co
also believes that compliant behavior should have sufficient rewards. Thus, the Comissian ;me:is
Qwest may de-escalate payments upon subsequent compliant performance,

5. Use of Tier 2 Payments

AT&T's Position

AT&T stated that section 7.5 of the QPAP should not limit the use of Tier 2 payments for any
purpose that relates to the Qwest service territory. AT&T Exhibit 8 at 24,

Qwest's Position

Qwest revised the QPAP to address this concern. See Qwest Exhibit 82 (section .51

Commission's Finding

Section 7.5 now provides that "[pJayments to a state fund shall be used for any purposs
determined by the Commission that is allowed to it by state law." The Commission finds w%f«%
language resolves this issue. On a related note, in order to be consisient with this section, Owast
shall delete line four of section 11.3.2 which states that "[o]ther than the transfer of funds aliowait
in section 11.3.2.1, disbursements from the South Dakota Discretionary Fund skall be timbted 1o
South Dakota telecommunications initiatives.”

B. 100% Cap for Interval Measures
AT&T's Position

AT&T requested that sections 8.2.1.2 and 9.2.2.2 be revised to sliminate the o ap o
payments that result from Qwest's poor performance. AT&T Exhibit 8 at 25. The sections pmv :
that the percent difference is capped at 100% which AT&T states allows Qwest's s paymani habik
to be capped once Qwest's performance has degraded to a certain point. Id AT&T asserded ¥
the only purpose of the cap is to protect Qwest from its own bad performance. /¢ at 26,
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Qwest's Position

Qwest stated that section 8.2.1.1 sets forth the way io calculate payments for m 5 ot
performance measures that involve average intervals for multiple orders by a CLEC. Guwast :
78 at 24. Qwest described the cap as "designed to permil some sensilivity for severit
while avoiding paying for orders that do not involve misses, or potentially do riot evarn agigr
Qwest provided examples under the formula and concluded that there was sufficient
into & payment structure that is capped at 100%. /d. at 26. Qwest also stated thaf no pasy
provided any evidence that the payments, with the 100% cap, would be insufficient to compzns
a CLLEC for any harm caused by missed performance measures.

Commission's Finding

The Commission finds that a percent difference calculation betweer two interva
effective way to quantify the severity of Qwest's performance and that the cap only sarves o
Qwest when it performs badly. The Commission notes that the Multi-state Eacilitator foung
although Qwest's solution to the problem posed by muttipte orders involving averags intervals
be perfect, the solution proposed by the CLECs was also less than perfect, and, thus, the B
supported the cap. However, the Commission agrees with the lowa Utilities Board which §
the Facilitator "missed the basic premise of the CLEC argument, which was that 2 108
interval measurements removes a payment increase factor that would incorporate the severity ¢
misses." Conditional Statement Regarding Qwest Performance Assurance Plan, Docket |
002, 8PU-00-11, at 122 (issued May 7, 2002). The Commission directs Qwast to remove ths -
cap language.

7. Form of QPAP Payments

AT&T's Position

AT&T requested that all payments to CLECs be cash payments. AT&T Exhibit § at 5630
If the Commission allows bill credits, AT&T requested that language be added to the QPAP
states that Qwest will provide credit information in a manner that wauid allow GLECS to ideati?
sources of the credits given. /d. at 30.

Qwest's Position

Qwest stated that under section 11.2 of the QPAP, payments to CLEGs will be made b
credits unless the monthly payment exceeds the amount the CLEC owes Qwest. Qwast Ex
at 27. In that event, Qwest will pay the excess in cash. /d. Qwest stated that "foln average, OL
charges that are more than 30 days past due represent 96% of current billings, only abou! one-tie
of which involve billing disputes." Id. at 28.

o

Commission's Finding

The Commission finds that bill credits are a reasonable form of paying Tier 1 payments. The
Commission agrees with AT&T that bill credit payment information must be clearly iden G fhe
CLECs bills. In its QPAP language for section 11.2, Qwest has provided that "[blill credils shai ke
identified on a summary format substantially similar to that distribuled as a profotyps 1o the
and the Commissions.” The Commission directs Qwest to submit its mest racent summary (o
it intends to use with its compliance filing.
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8. Interest Rate on Late Payments and Underpayment

AT&T's Position

AT&T asserted that Qwest should pay an interest rate that i
AT&T Exhibit 8 at 28-29. AT&T pointed out that the Multi-state Faclitater had
the interest rate be changed to the prime rate, not the treasury tale. '“;f at 28

Qwaest's Position

Qwest agreed to use the prime rate and substifuted that rata for e Be
revised QPAP. Qwest Exhibit 78 at 28; Qwest Exhibit 82 {section 11,1}

Commission’s Finding

The Commission finds that the prime rate is a reasonable interest rate ang fags
are needed to section 11.1.

9, Audit Provisions
AT&T's Position

AT&T raised a number of concerns with respect fo the audit r;imwsm &3 x:sf« iy CIPAP
AT&T opposed allowing Qwest to select the independent auditor, and p ; f
“select the auditor. AT&T Exhibit 8 at 50. Second, AT&T objected f&*f angus
“;appeared to contemplate audits for performance measurems 2]
“financial systems. Id, at 51. Also, with respett to gection 15.1, ATE
- .appears confusing as to what measurements will actually te uhﬁéﬁi o a
addition, AT&T contended that the provisions limit audits (o b commgnged
after which alleged inaccurate results are first reported and does not ol
the audit would be redundant of other audlts sue:h :.25 p¥armmﬁ i"i i

audnts to two audlts per calendar year for the enhre wregm '
“fo two performance measurements per audit. /d. Finally, A &Y @b}&tmﬁ m £i2a0itte
“appear to permit Qwest to request an audit of the CLEC's performancs messure
and data reporting processes. /d.

FiberCom's Position

FiberCom asserted that Qwes! should be required 1o fund a0
implementation. Black Hills FiberCom Exhibit 1 at 11.

Qwest's Position

auditor, and the independent auditor would determmé w’faihﬁ' a”‘ A ¥
could dispute the auditor's decision through the dispute resoiution |
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revisions would allow audits of both high and low risk performance MSasrE
that AT&T's concern about potential CLEC audits is unwarranted since i & 0g
over performance results or payments, both parties would have to pragent thew &
the correct results or payments. /d. Qwest stated that a coordinatad roulti-state 8
most efficient way to audit the QPAP since Qwest uses e same process
performance measurements in each of the 14 states. Jd. at 31-32.

=

Commission's Findings

Although Qwest's revised audit procedures provide for a ragional audit &f &
audit, the Commission notes that the procedures favor a regional approach. Gwe
15.0). As a result, the audit provisions attempt to unduly restrict the Commissions
an audit outside of a regional audit. For example, part A of section 15 5 whigh con
an individual state provides as follows:

The audit shall be limited to (1) problem areas requiring furtt
specifically identified in a previous audit; (2) any submeasurements ¢
changed from a manual to an electronic systemy, (3} ary sul
responsible for at least 20% of the payments paid by Qwest aver the e tn
(4) whether Qwest is exercising due diligence in evalusting w

performance data can be properly excluded fromt its pertormance EaSLIan

The Commission certainly appreciates the benefits of conducting a regional sudil, ha
Commission is unable to participate in a regional audit, e Comrmissions ptwet
should not be limited as currently provided for in the revised QPAP,

The Commission prefers the approach taken by the New Mexice Puslic R
Commission which does not unduly limit a state commission's shilily @ audit Qwast,
provisions provide as follows:

15.1 Audits of the PAP shall be conducted under the auspices of the Compigsion
in accordance with a detailed audit plan developed by an independent &
approved by the Commission. The Commission shall selact the indepandant auh
with input from Qwest and the CLECs. The Comimission will determing, based
requests and upon its own investigation, which resuits andlor sasures 8 ;
audited. The Commission may, at its discretion, conduct audits through partisipation
in a collaborative process with other states.

15.1.2 The initial audit plan shall be conducied over two years, with auedid ponods
subsequent to the initial audit to be determined by the Commiss
Commission will determine the scope of and procedure for the audit plan
a minimum, will identify the specific performance measurermants (o e audited
specific tests to be conducted, and the entity o conduct them The inftial 2
will give priority to auditing the higher risk areas identified in e Final 088 He

15.1.3 The Commission will attempt to coordinate its audit pian with eiher
plans that may be conducted by other state commissians o as {o avoid dap
The audit shall be conducted so as not to impede Qwest's ability to comp}
other provisions of the PAP and should be of a nature and scoupe that

conducted in accordance with the reasonable course of Cruesl's business aparationy,
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15.1.4 Any dispute arising out of the audit plan, the condust of the audit. o7 gt
results shall be resolved by the Commission.

15.2 Qwest may not make CLEC-affecting changes 1o the partfermancs
measurement and reporting system without Commission approval. Qwest fay mase
non-CLEC-affecting changes to its management processes (o sthis
accuracy and efficiency. These changes are at Qwesl's discretion, aut
reported to the independent auditor. Reports to the auditor will be prese
meetings in which the auditor may ask questions about changes mads in e O
management processes. The reports must include sufficient detail o et
auditor, and other parties, {0 understand the scope and nature of the change
meetings, which will be limited to Qwest and the independent auditoe, will per
independent assessment of the materiality and propriety of the Chwvesl changes,
including, where necessary, testing of the change details by the independent ¢ 7,
The information gathered by the independent auditor may be the basis forf repons Ery
the independent auditor to the Commission, and where the Commission dee
appropriate, to other participants. The Commission may review in the PAF review
process the propriety of any discretionary changes made by Qwest gursuant b this
section.

15.3 in the event of a disagreement between Qwest and CLEC as to any issug
regarding the accuracy or integrity of data collected, generated, and reportad
pursuant to the PAP, Qwest and the CLEC shall first consult with ane anothier anel
attempt in good faith to resolve the issue. If an issue is not resolved within 45 days
after a request for consuitation, CLEC and Qwest may, upon a demenstration of go
cause (e.g., evidence of material errors or discrepancies), requast an ey '
audit to be conducted, at the initiating party’s expense. The indeperdent SuGrary
assess the need for an audit based upon whether there exists a material delisiency
in the data or whether there exists an issue not otherwise addressed by the audit
plan for the current cycle. The Commission wili resolve any dispute by any part
questioning the independent auditor's decision to conduct or not sondust & CLEC
requested audit and the audit findings, should such an audit be conducted. Audit
findings will include: (a) general applicability of findings and conel - {4,
relevance to CLECs or jurisdictions other than the ones causing test initiation
magnitude of any payment adjustments required and, (c} whether cost respons ‘
should be shifted based upon the materiality and clatity of any Gwest nan
conformance with measurement requirements (no pre-determined vanun
appropriate, but should be based on the auditor's professional judgmenty. CLEG
not request an audit of data more than three years froms the later of the provist
a monthly credit statement or payment due date.

.;.:

15.4 Expenses for the audit of the PAP and any other related expenses ingurrea &
the Commission, except that which may be assigned ynder section 155, shall
paid first from the Tier 2 funds in the Special Fund. If no Special Fund is i gx
or Tier 2 funds are not otherwise sufficient to cover audit costs in whole arin
Commission will develop an additional funding method that will inslude canint
from CLECs' Tier 1 payments and from Qwest.

15.5 Any party may petition the Commission 1o request that Qwest invesiiy
consecutive Tier 1 miss or any second consecutive Tigr 2 miss to datarmn

2
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cause of the miss and to identify the action needed in order to meet the standurg st
forth in the performance measurements. Qwest will raport the results of |
investigation to the Commission, and to the extent an investigation determines
a CLEC was responsible in whole or in part for the Tier 2 misses, Qweast may pelitis
the Commission to request that it receive credit against future Tier 2 payments i a5
amount equal to the Tier 2 payments that should not have been made. Gwest may
also request that the relevant portion of subsequent Tier 2 payments will not be owed
until any responsible CLEC problems are corrected. For the purposes of this sub-
section, Tier 1 performance measurements that have not beern dasignated as
2 will be aggregated and the aggregate results will be investigated pursuant {6 the
terms of this agreement.

In addition, part 11 of the QPAP must be changed to be consistent with thess sections.
sectien 11.3, Qwest shall eliminate the requirement that the Commission dappoint a g2
administer the disbursement of any funds; instead the provision shail provide that the Q@zmmﬁm@n
shall disburse the funds. The Commission finds that these revisions address many of s cancams
brought forth by AT&T and FiberCom.

10. Dispute Resolution

AT&T's Position

AT&T asserted that the dispute resolution section should he changed so that dispuls
resolution is available for every section of the QPAP and dispute resolution authority sheuwd be
vested exclusively in the Commission. AT&T Exhibit 8 at 62,

FiberCom's Position

Black Hills FiberCom stated that the Commission should decide any dispotes under s
QPAP. Black Hills FiberCom Exhibit 1 at 11-12.

Qwest's Pasition

Qwest revised the QPAP {o provide that the dispute resolution provision of section & 18 of
the SGAT applies when a CLEC uses the SGAT or elects to make the QPAP pant of ds
interconnection agreements. Qwest Exhibit 82 (section 18.0).
Commission's Finding

The Commission finds that any disputes regarding the QPAP should be resolved by the
Commission, unless otherwise specifically provided by the QPAP. The Commission diresis (ivest
to insert the following language:

Except as otherwise provided in the PAP, the Commission shall resolve any disputes.
11, Six-Month Review

Qwest's Position

Qwest revised the provisions related to the six-month review whith would aliss ke
Commission to resolve any disputes, but limited those disputes to the aedifion,
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modification, or reclassification of the performance measuremernts. Qweast Exsy
Qwest also included what it terms a "collar” to limit Qwest's lability resulting fram
pursuant to the review. /d.  The "collar” provides that Qwest is riet liakis for
that result from such changes that exceed 10% of the total monthly paymants thad
made absent the effect of such changes as a whole. /d.

Staff's Position

Commission Staff opposed the revised language, stating that the she-rmonih it Bnous:
lacks procedural details and leaves too much power in Qwest's hands. Staffs Br F ot 58,
stated that the Commission should retain its capacity to change any elernent of the plan as
Id. Staff recommended that the Commission review languags from the Nebeasks GPAS.

AT&T's Position

AT&T agreed with Staff that the Commission should have ullimate suthodty aver siy
changes to the QPAP. AT&T Exhibit 8 at 58. In addition, AT&T stated thst
should not be limited to a review of the performance measuremeants but to e aritire B
also objected to Qwest's language in section 16.1 which provides that "[tihe s5
reclassification of a measurement shall be whether the actual volume of data points wa
greater than anticipated." /d. at 59.

FiberCom's Position

FiberCom objected to any review of the QPAP being conducted in & mubi-state srosss
Intervenor Black Hills FiberCom, L.L.C.'s Response to Qwest Corporation’s Past-Hegriny B
15. FiberCom further objected t language which provided that changes would not be mads
Qwest's agreement. /d. at 15. FiberCom also contended that the QPAP he amended o g
the statutory three year sunset period as found in section 2720, o

Midcontinent's Position

Midcontinent asserted that final approval should be with the Commission after g
an opportunity to offer suggestions for change and improvements. Midooriinent Eixkibit 38 &

Commission’s Finding

The Commission finds that Qwest's revisions are oo restriclive. The Commission fingde
Qwest shall change section 16.0 to read as follows:

16.1 Every six (6) months, beginning six months after the sffective date ot 271
approval by the FCC for the state of South Dakota, Gwast, CLECS, and the
Commission shall participate in a review of the performancs measuremen
determine whether measurements should be added, deleted, or modifisd, whather
the applicable benchmark standards should be modified ar raplaced by panty
standards; and whether to move a classification of a measurement! fo Higk
or Low or Tier 1 to Tier 2. Criteria for review of performane measurenian
than for possible reclassification, shall be whether there axisis an omi %574 ,
to capture intended performance, and whether there is dughcation of ansther
measurement. After the Commissicn considers changes proposead i the six-rceth
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review process, it shall determine what, if any, changes shall be made by Gwesst,
The Commission retains its independent authority under state law © "
proceeding to review the PAP at any time and to order changes 1o any provigion of
the PAP, after notice and hearing, and consistent with due process and sther rights
of all parties. No new performance measurements shall be added to the PAP that
have not been subject to observation as a diagnostic measurement for & pariod of
six (6) months, unless ordered otherwise by the Commission. Any changes made
pursuant to this section shall apply to and modify this agraement.

16.1.2 Notwithstanding section 16.1, if any agreements on adding, medifying, of
deleting performance measurements as permitted by section 168.1 are reached
between Qwest and CLECs participating in an industry Regional Ovarsight
Commiltee PID administration forum, those agreements shall be incorporated o
the PAP and modify the agreement between CLEC and Qwest at any timae those
agreements are submitted to and approved by the Commiission, whaitisr before or
after a six-month review.

16.2 Two years after the effective date of the first FCC 271 approvat of the BAP, 'h‘e'
Commission, by itself or in conjunction with other state commissions, may ¢ :
a review by an independent third party to examine the contiriuing affestivenass
PAP as a means of inducing compliant performance. Except for expsnses o)
may be assigned under section 15.3, the expenses of any review by the siale &t"
South Dakota, or if the Commission participates in a multi-stiate review, the sXpenses
attributable to South Dakota, shall be paid first from the Tier 2 funds in the $;“éﬁw‘m
Fund. If no Special Fund is in existence or Tier 2 funds are not otherwise sufficier
to cover audit costs in whole or in part, the Commission will develap an additionat

funding method that will include contributions from CLECS' Tier 1 payments and frorm
Qwest.

12. Nature of Damages

AT&T's Position

ATA&T contended that the term "liquidated damages" should be stricker: from any &
provision. AT&T Exhibit 8 at 37. AT&T asserted that the payments to CLECs under the (F
not liquidated damages because "until the damage at issue actually oceurs, I % Impossine
ascertain the extent of such damages.” Id. In addition. AT&T asserfed that o fedifadsl
assurance plan is an incentive plan to ensure that the markel remains open aller o sentioy
application is granted. /d.

Midcontinent's Position

Midcontinent agreed that contractual damages should be considered te boes B
damages because such damages would be difficult to measure precisely. Midcanitinent Exbib
at 17. However, Midcontinent questioned if there were “appropriale consequances for e
performance on Qwest's part that causes Midcontinent's loss of a customer™ &t

Qwest's Position

Qwest asserted that the payments are not incentives but ware designed o lunctisg as
compensatory damages to CLECs. Qwest Exhibit 78 at 38. Qwest noted that the provisisn Gy
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seeks to limit contractual remedies, not noncontractual remedies. il 81 38 Ox
Faatd r"

the Multi-state Facilitator found that it was not reasonable to allow a E,Lbf‘ 'fm'
when it suits the CLEC but to seek more money when it did not

Commission's Finding

The Commission agrees that the payments to CLECs should be
compensatory damages. ltis a CLEC's choice as to whether i decides o ine
its interconnection agreement and then become eligible for the self-axec
delineated under the terms of the QPAP.

13. Offset

AT&T's Position

AT&T objected to the language found in section 13.7 regarding of
made to CLECs which stated as follows:

13.7 If for any reason Qwest is obligated by any Court ¢r fegquintory gul
competent jurisdiction to pay to any CLEC that ag‘rees '{‘0‘ tﬁ%’i‘s 8

QPAP, Qwest may reduce such award by the amaum of aﬁy gawem £
to such CLEC under this QPAP, or may reduce the amount of any o
or due to such CLEC under this QPAP by the amount of ary such awar
Qwest's total liability shall be limited to the greater of the amount of §
the amount of any payments made or due to such CLED under this QFAR
adopting this QPAP, CLEC consents to such offset.

AT&T stated that this language would allow Qwast "te unilaterally attermp! {0 wi

same or analogous wholesale pezformance f‘ovemé i}y thzﬁ ?f
foreclosed from arguing that such award should bs oHfset withy am
this PAP.

13.4.2 By accepting this performance remedy glan, CLEC agrees that &
performance with respect to this remedy plan may niot be used 4% fn 548
Irabmty or cuipabmty fora vtolahon of any state or tudural Imﬁe oF rﬂ@%& 1

of this paragraph do not apply to any proceedmg belore th&‘ (“mr*mmm e i
rments of

to determine whether Qwest has metl or cortinues 1o magt the regul
section 271 of the Act.




Staff's Position

Staff recommended that the Commission accept the languags hat Wi
Nebraska Public Service Commission and the North Dakota Pubilic Semvice €8
offset. Staff's Brief at 37.

Qwest's Position

in its revised QPAP filed after the hearing, Qwest changed saction 13,7 o reag

Qwest shall be entitled to seek an offset against any racovery by CLEC under
noncontractual theory of liability (including but not limited to tirt and antt
Nothing in this PAP shall be read as permitting an offset related to Qwest
related to CLEC or third-parly physical damage to proparty or parsenat

Qwest Exhibit 82 (section 13.7).

In its post-hearing reply brief, Qwest agreed o adopt the langjuage frawn Nofth &
it stated AT&T had endorsed. Qwest Corporation's Reply Brief in Bupport of the QPAL

Commission's Finding
The North Dakota language provides as follows:

Any liquidated damages payment by Qwest under these provisions s
made inadmissible in any proceeding related o the same congucl whe
seeks 1o offset the payments against any other damages & C
whether or not the nature of the damages sought by the CLEC is suth
is appropriate will be determined in the relevant procesding.

Interim Consultative Report on Qwest's Performance Assurance Plan, U/ § WES
{nc. Section 271 Compliance Investigation, Case No. PU-314-97-193, Motth ta
Commission (dated May 22, 2002). The Commission finds this language s ¢

14. Force Majeure and Bad Faith
AT&T's Position

AT&T objected to Qwest's language in section 13.3 relating to bud fait
provisions. AT&T Exhibit 8 at 33-36. AT&T stated that the force majeure ax il
ended and vague, that it is substantially untikely that the CLECs will receive say pas
Qwest's deficient performance.” /d. at 34. Specifically, AT&T objected to the bud is
and stated that any limitation on payments would be only for benchmark freas
measures since if Qwest is able to perform the function for itself, it should be ab
same function for a CLEC. /d. at 35. AT&T requested the foliowing revisions:

13.3 Qwest shall not be obligated to make Tier 1 and Tier 2 paynents tor any
measurement but only to the extent that non-conforrmance for that m g iaig
the result of a Force Majeure event, when the performance measumaiie

is a benchmark, as defined in § 13.3 of the SGAT. Any penaity shall
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Force Majeure did not make it impossible for Qwest 1o o
event or other excusing event recognized i this
ability to timely perform an aclivity subject 15 Pat
applicable time frame in which Qwest’s cormpliang
criterion is measured will be extended on an hy
applicable, equal to the duration of the sxcusing syant

1d. at 35-36.
Qwest's FPosition

Following the hearing, Qwest submitled a reviged GPAP wi
refinements suggested by the Multi-state Facifitator. Qwe t Corpo
Support of the QPAP at 44. Qwest asserted, howgeer, that the &
omissions by CLECs were an essential part of the QPAP and were ang
at 44-45, Qwest's revised section 13.3 reads:

Qwest shall not be obligated to make Tiar 1 o Tisr Z paymsr
if and to the extent that non-conformance Tor that fBasutens:
following: 1) with respect o performarce measuve 3l
a Force Majeure event as defined in section 8.7
notice of the occurrence of a Farce Majsurs ever
leams of the event or within a reasonable tirss fram i
of it; 2) an act or omission by & CLEC that is conlrary 16 any of
its interconnection agresment with Qwest ar unde o
omission by CLEC that is in bad faith. Exawiples of bist
not limited to: unreascnahly holding servige
orders or applications in unreasonably |
applications at or near the close of abusine
holiday, and failing to provide tintely foretasis ©
such forecasts are explicitly requited by the 5G,
party systems or equipment, which could not have:
exercise of reasonable diligence, provided, howa
will not be raised in the State more than hree e
Force Majeure event or othier excusing event tg
suspends Qwest's ability fo timely perdom: an &
measurernent that is an inferval measure, T anpldsl
compliance with the parity or benchmark critens: i v
an hour-for-hour or day-for-day basis, 48 aghh i tha
excusing event,

Qwest Exhibit 82 (section 13.3}.

“Commission’s Finding

The Commission first notes that Qwest liay added ¢

 Majeure event applies to performance measuramants witls
AT&T's concerns. The Commission agrees wilh the M

“have a payment exception for bad faith asis of CLEG
‘Commission further points out that the Facilitaior rég
added which provides as foliows:




Notwithstanding any other provision of this BAP, & shs
Qwest could reasonably have haen expegls
designed, implemented, statfed, provist
reasonably required to meet foreseaable volemes 5n
resources by CLECs.

The Commission finds that this language limits, 16 sems
performance based on a CLEC's conduct. Thus, the
section 13.3.

15. Section 13.3.1 and 13.3.2
AT&T's Position

AT&T contended that in other states, Grweast has nokeled e
{o section 13.3.1:

A party may petition the Commission 6 retuire Qwest 1o deposi
into an escrow account whean {he regussiing
commercial uncertainty.

ATE&T Exhibit 8 at 36.

requested the inclusion of this language iry fhres South O
"and" after the word "provisioned™ to "sadlor™

Qwest's Paosition

In the revised QPAP submitted followint
language for section 13.2.1 as requested by &

33
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A party may petition the Commigsion o ragu
into an escrow account wher (he raguasiing
provided in the Uniform Commercial Cade fos

Qwest Exhibit 82 (sectior: 13.3.1}.

in addition, as the Commission noted i g preseding &
bad faith, Qwest included section 13.3.2 a5 reguasied by
"and" to "and/or." fe), (section 13.3.2).

Commission's Finding

The Commission finds Quwest's langusgs in 5o
¢hanges are required.




16. Exclusive Remedy

AT&T's Position

ATE&T objected {o the language in seg
in lieu of other alternative standards of re
following language:

13.6 This PAP confains & comprenss

statistical methodologies. and pay

together, and aonly together as an integraisg
Id. at 42.

AT&T also recommended the delelion of

Qwest's Position

In Qwest's revised GFAP subritted afise
to section 13.8;

this PAP wouid du;ﬂxmi” EHy
Commission pursyant it afy ::;é%’w{;
make such Tier 2 paymanis 108 &
dispute the payments biefors the §
the payments relate 6 the sames o j
2 payments and any interast acersd ¢

Qwest Exhibit 82 {section 13.8}.
Commission's Finding

The Commission agreas tm*v %‘Aﬁ s
‘that section 13.6 is reasonablas, W
language as revised by Qwest is reass
payments relate to the sarme underiyi
propnsed by Qwest which mesely g

17. Voluntary Nature of the QP&
AT&T's Position
AT&T asserted thal seclion 17 0 ¢

Plan, may be used by Qwaeast "o de
even refuse {o conlinue with the g




oy

performance assurance plan containg such fargusgs ©
that the section be stricken.

Qwest's Position

Qwest's revised section 17.0 {with tha revigion b
provides as follows:

This PAP represemts Qwasl's volurnitary affar &5
Nothing in the PAP or in any contiusic
performance with the standards definad |
non-conformance with the At Ex?a@i
sections 12.2, 0.1.3 and 16 1, no shanges

Qwest Exhibit 82 (section 17.0). Giwes! siated that the st
be construed as standards to comply with section 271
Support of the QPAP at 45,

Commission's Finding

The Commission finds that (s anlise 58
concerned that any referenca 1o the GPAF ag walu
bound by the terms of the QPAP. n sddition :
in the section fo be unnecessary.

18. Termination of the QPARP
AT&T's Position

AT&T asserted that it was inapgroniate for Gw
obligations by exiting the interLATA kst ATAT
the sentence which provides et "in the svent Chvest 5
shall be rescinded immediately.* 4 at 65

Qwest's Position

Qwest asserted that a perlormancs assurns
relief to prevent backsliding, and that the UFAD &
section 251. Qwest Exhibit 78 at 42, s ;
where CLECS need prove no harm (o mosive oo
interL ATA quid pro quo.” Qwast Corporation's Past.

Commission's Finding

The entire section reads ag fallows:

Quwest will make the PAP ayaliables for &
time as Qwest! siiminales iis Seclicyy 277 §
Qwest shall review the appm;me%‘f

shall be rescmded :mmfmsaaaij.




Qwest Exhibit 81 (section 15 8

would be appropriate. The Ceen
exiting the inlerlATA markst &
payments. With respect 1o whethsy
its section 272 affiliale, the Cs
Thus, the Commission finds ¢

Qwest will ke e |
Qwest's elimination o

: Qwest may petition the G
the PAP shall be conducteg
appropriate,

19. CLEC Reguests for Raw Liata

AT&T's Position

ATE&T requesisd that seciion 14 ¢
provide a CLEC'S raw ciata wi ;
AT&T stated that Qwest should res
requests raw data is if the CLEC hes
47. AT&T further requestad that ;
standard as a late repor urger 5o

Qwest’s Position

Quwest siated that 2 b
provisions. Qwest Sxhilit ¥4 5t 45
data depends on a number of fgoky

Commission's Finding

The Multi-state Fariisaise
sufficiently to justify i respeess 4
and finds thal Qwes! is not el
CLEC's raw data within two wean

20. CLEC Data Profections

AT&T's Position

AT&T proposed armer
provide the Commission with

such a requast should be rads by i

Qwestl's Posifion

Following the haarirg, T
Qwest would initisle procedures 15 ;




that it should be allowed to ;:w'
tampering. Qwest Exhibit 78

Commission's Finding

The Commissicn first no
initiate proced‘ur'es to protect t, ke
CLEG that it IS pmwﬁmg !&3 m‘a maig@ﬁ-

being that the CLEC mefd than g : §
that the CLEC would also regusst (Bat ¢
process as proposed by AVET would o
for information.

21. Late Reporting Fee
AT&T's Position

AT&T conterded thiat section 4.3
reports to $500.00 per day for afl ¢
was not a significant incerities
$500.00 payment will be dus for euch besi
additional $500.00 for each businsss diy ths
late. fd. at 49,

Qwest's Position

Qwest revised this pesvision foll
business day for which reports are 810 s s late,
late, and $2, OOO Dt} paf day w ?ﬁﬁf’}ﬁ“ 55

‘Commission’s Finding

The Commission fings Hat
Facilitator, provides sufficiant spnat

g P it 1a
QPAP Recovery in Rates

AT&T's Position

AT&T requested that a naw sastinn e
from charging back its QPAF paymenis 1
ATE&T noted that the FCC has fousd that raly
adequate service to a CLEC and any ai
undermine the incentive created by o perls
Order at §] 443). AT&T propused the t




951((:) of the Te%mmmumbatet ¢
of the Telecommiunications &gt of 1556

Id.
Qwest's Position
Qwest responded that such & pro

province of federal and state rate regu
the QPAP at 48,

Commission's Finding

The Comimission notes that the 555 wis

Bell Atlantic showld not ke ¢
expenses under tha ravas
incumbent LEC. Such at

The Commission agrees weth
proposed by AT&T in the QPAP. Al
QPAP payments in rates, the Con
additional assurance that Qwest's paps

23. Successor Liabifity
FiberCom's Position
FiberCom assertad that the (PAP 5

the terms of the QPAP. Intervernsr Siask &
Post-Hearing Brief at 15.

Qwest's Position

Qwest stated it was not swars of ary sthar nign ¥
that successor liability is addressed in sectior
in Support of the QPAP at 16




Commission’s Finding

The Commission finds that aithough, generally, §
SGAT or in the interconnection agreemeant, that ia
agreement. The Comrmission agrees with Fibers
be in the QPAP and directs Qwest to provide fanguags.

24. Applicability of QPAP
FiberCom's Position

FiberCom stated that a CLEC should be soie to %a?’aa el
without first being required to adopt the QPAP as part
Black Hills FiberCom, L.L.C.'s Response to Qwest G
noted that when FiberCom initiated negotiations
the only amendment allowed by Qwest was the

Qwest's Position

Qwest responded that it would nol "alisct 16 prag
simply incorporates the QPAP and any olher pro
implementation of the QPAP, such as § 20, which <
Qwest Corporation's Reply Brief in Suppor of ths £

Commission's Finding
g

The Commission finds that Qwest shali 4
the revisions to the QPAP as raquired by this €

25. Rouhding of Averages
Midcontinent's Position
Midcontinent expressed concersy (hat (et miay §

would allow Qwest too miuch leeway in mesting garlr
18.

Qwest's Position

Qwest replied that it assumed that Midoootinen
"which allows Qwest to round up to the next whale inlig
misses for small sample sizes for benchmark megsures™

7 Intervenor Black Hills FiberCom, L.L.C.'s R
15 (citing Black Hills FiberCom's Exhibit 1 at & in wiile:
negotiated' interconnection agreement with G ;
our business name and the name arxf fitle of the nff ;
of the agreement could be changed, even though tw
the agreement.”)

15




designed to ensure that Qwest wilf not othersi
small order volumes.” o Qwest siazsﬁ it
Facilitator's reuommendaiscm wh

consecutive mmﬂiﬁﬁ &6 ‘{?ﬁﬁ% <1
meet the standard. For pur

Qwest Exhibit 82 (sectiony 241
Midcontinent's concern.

26. LIS Trunks Weighting
Midcontinent's Position
Midcantinent asseried et Chwag

trunks which could allow Qwesal the o
to a customer request. Mitdcontinent £x

ey b B

aiby

Qwest's Position

Qwest replied that it has agddr
(1.04) to LIS trunks for CLEC volumes of 16 or fswer i
Qwest Exhibit 78 at 23. Qwest further moled st the sy
payment level. /o

Commission's Finding
4

As pointed out by Qwast, it has asolis
The Commission finds this alleviates, to ¢
changes are required.
27. Initial Effective Date

Midcontinent's Position

Qwest's 271 applzcatxon. Mzdcamsﬁw £t




Qwest's Position

Qwest stated that it was willing “{o provide QPAP repatts wit
monthly performance measurements prior o sechion 271 &g;*“ifm?ﬁt
mock bill credit reports in 10 of its other in-region stitgs.” L

Commission’s Finding

The Commission finds that Qwest shall begin o
Dakota prior to any section 271 approval. However, Uwestis
pursuant to the QPAP until section 271 approval is gravnted 1o {:‘iemﬁ i

28. Indemnity for CLEC Payments Under State Service &

by Standands

Midcontinent's Position

Midcontinent reiterated its position that CLECs sbi
state service quality standards when the responsibility for the
38 at 17-18.

Qwest's Position

Qwest responded that CLECs ars already enlitied
damages payments for Qwest's performarce without proof 6f agi
Midcontinent's position would give CLECs an extra pawmnsst

Commission's Finding

The Commxssmn finds that mnf&sﬂém wnh i{f; g:

provision. The Commission will detérmin& Sy A . i
a proceeding conducted by the Commission. Liability, ¥ oy, wil Be delprrsines B
peculiar to each case.

Commission's Finding Regarding the Publia Infsrn

The Commission finds (hat in order for this Ciommk
interLATA market is in the public interest, Qwest shall make 18
Qwest shall remove the cap on payments to sthers undar e GF

the cap on payment escalation; {4) Qwest shall defele
disbursements from the South Dakota Discretionary Furud in
(5} Qwest shall eliminate the requnremt&ﬁ% in secton 113 rey

-administer the Fund; (6) in seclion 2.1.%, Qwes! shall changs |
regulatcry commlssym" to "admzmstﬁréﬁ by ﬁm E‘%“‘M‘: ;



change its six-month review provisions to the language provided in the Com
{12) Qwest shall change its offset provision to the language as adopted i North
shall delete section 17.0 which states that the QPAP is a voluniary ofer, {14}
section 16.6 to provide that Qwest may petition the Commission to phase ¢ut the LB
interLATA market or its section 272 affiliate is eliminated; (15} Qwest shall add a p
Qwest from recovering QPAP payments from increased rates; {15} Chwest sh
regarding successor language; (17) Qwest shall submit its pragosed modet ama {
that incorporates the QPAP into a CLEC interconnection agreemert; {18} (bepast srall proy
payment estimates prior to any section 271 approval.

Verification of Compliance With This Order

As stated above, in order for the Commission o find that Gwaslhy enley i3
market is in the public interest, Qwest shall make the following changes a5 raquirsd by
Qwest shall make a compliance filing with these revisions, including & raghnag v
changes.

It is therefore
ORDERED, that Qwest shall make a compliance filing as described above; and it i

FURTHER ORDERED, that the parties shall have ter days following Qwests fiting of s
compliance filing to file written comments concerning the revisions; and d is

FURTHER ORDERED, that the Commission finds Gwest's entry into the interlATA m
is in the public interest subject to Qwest making the revisigns as ordered above gne
revisions as required in the Commission's other secﬁaﬁ 274 orders.

Dated at Pierre, South Dakota, this «%7”" " day of November, 2002

CERTIFICATE OF SERVICE BY ORDER OF THE COMMISSION

The undersigned hereby certifies that this
document has been served today upon all parties of
record in this docket, as listed on the docket service
list, by facsimile or by first class mail, in praperly
addressed eﬂrvelopes, with charges prepaid thereon.,

By 4 L2

Date; // //,;70? //A/ﬂoz'

(OFFICIAL SEAL)

ROBERT K. SAHR E;Bmmssgmmﬁr

1ud
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RECEWED
JEC 05 2007

| SOUTH DAKOTS #uBLIC
Pecember 4, 2002 UTILITIES COMMISSION

VIA OVERNIGHT DELIVERY

‘Prebra Blofson, Executive Director
Public Utilities Commission
00 Enst Capitol

Pierre, SD 57501

Re:  NOTICE OF ERRATA TO UPDATED STATEMENT OF GENERALLY
AVAILABLE TERMS AND CONDITIONS
Docket No. TC01-165

Dear Ms. Elofson:

Enclosed please find an original and ten copies of the NOTICE OF ERRATA TO UPDAT
STATEMENT OF GENERALLY AVAILABLE TERMS AND CONDITIONS.

Thank you for your consideration of this matter.

Very truly yours,
Mary 8. k’ﬁbson

“bly
Enclosure

Potgee L HIH0E1 (29164-00073




ATTORKETE AT LAW

SOHT

December 4, 2002

Steven H. Weigler

AT&T Communications of the Midwest
1875 Lawrence Street

Denver, CO 80202

Midcontinent Communications

David A. Gerdes

May, Adam, Gerdes & Thompson LLP
303 South Pierre Street

Pierre, SD 57501-0160

Karen Cremer, Staff Attorney

South Dakota Public Utilities Commission
500 East Capitol Avenue

Pierre, SD 57501

Re:

Dear Counsel:

AeG

FL

#t m?ﬁ% T
VTHITHES 7 3

EIVED
it

Yo

Linn BEvais

Black Hills £ n
625 Ninth St
PO, Bax 1400

Richard . Woelters,
AT&ET
1875 Lawrauce 5 st - How

Denver, {0

AVAILABLE TERMS AND CONDITIONS
Docket No. TCO1-165

original and ten copies of its Notice of Errata to Updated State

et ol t

Terms and Conditions. A copy is enclosed for your file.

Very truly yom‘s.
Mary SH ﬁobson

blg
Encloswre

Hotse- 1530309 1 00291 04-(0073




BEFORE THE PUBLIC UTILITIES COMMISSION
STATE OF SOUTH DAKOTA

N THE MATTER OF THE ANALYSIS DOCKET TC 01-16%
INTO QWEST CORPORATION’S
COMPLIANCE WITH SECTION 271(C) | QWEST CORPORATION
OF THE TELECOMMUNICATIONS ACT | ERRATA TO UPDATED STA

OF 1996  OF GENERALLY AVAILABLE TERM
AND CONDITIONS

Qwest Corporation (“Qwest™) submits this Notice of Errata lo its updited Stten

Generally Available Terms and Conditions (“SGAT"} filed November 18, 2o

three omitted pages from the SGAT, which are attached. (hvest raspe

South Dakota Public Utilities Commission (“Commission”} atlow these pages tod

the SGAT previously filed with the Commission.

This filing is necessary because it recently came to Qwest'é sttention that §

(pages 36, 57, and 58) were inadvertently omitted from the SGAT that was filed with the

Commission on November 18, 2002. These pages were not included in the erigir

-amechanical malfunction in the copying procedure.

Since all parties in this case were served clectronically, the amigsig of these

not affect the parties.

Qwest apologizes for any confusion its error may have caused. und respeetiili

the Commission allow the newly corrected November 18, 20802, SGAT to go tito ¢ihs

QOWEST CORPORATION'S NOTICE OF ERRATA TO UPDATED STATEMENT
£3F GENERALLY AVAILABLE TERMS AND CONDITIONS «
Hoise-150270.1 0029164-00072




QWEST CORPORATION'S NOTICE OF ERRATA TO UPDAT
OF GENERALLY AVAILABLE TERMS AND CONDITIONS
Boise-150276.1 0029164-00073

101 South
Boise, [D 837
Telephone: {2¢
Facsimile:
mshobses

John L. Muon

1801 Califormin Street -
Denver, CO 8029,
Telephone: {3
Facstsile: (34

jounni

Attornevs for O




CERTIFICATE OF SERVYE

TPebra Elofson, Executive Director

South Dakota Public Utilities Commussion
500 East Capitol

Pierre, SD 57501

Telephone: (605)773-3201

Facsimile: (605)773-3809
debra.elofson(@istate sd.us

‘Harlan Best, Staff’ Analyst

South Dakota Public Utilities Commussion
500 East Capitol Avenue

Pierre, SD 57501

“Telephone: (605) 773-3201

Facsimile: (605) 773-3809

harlan best@state sd.us

“Karen Cremer, Staff Attorney

‘South Dakota Public Utilities Commussion
500 East Capitol Avenue

Pierre, SD 57501

Telephone: (605) 773-3201

Facsimile: (605) 773-3809
Karen.cremer(@state.sd.us

“Rolayne Ailts Wiest

Public Utilities Commission
500 East Capitol Avenue
“Pierre, SD 57501
“Telephone: (605) 773-3201
rolavne.wiestiistate SD,us

Linn Evans
“Black Hills Corporation
1625 Winth Street — 6" Floor-
“P.O, Box 1400
Rapid City, SD 57709
Telephone: (605) 721-2305
“Facsimile: (605) 721-2550
Adevans@@bh-corp.com

OWEST CORPORATION'S NOTICE O3F ERRATA TO UPDATE
OF GENERALLY AVAILABLE TERMS AND CONDITIONS -
Bisise~1 502741 9020164-00073




Warren R Fischer. Semor Consultant

QSI Consulting
2500 Cherry Creek Drive South - Sunte 319
Denver, CO 80209

Telephone: {303) 722-2684
Facsimile: (303} 733-301¢

Midcontinent Commumicalions

David A, Gerdes

May, Adam, Gerdes & Thompson LLY
303 S. Pierre St

Pierre, ST 37501-0160

Telephone: (605) 224-8803

Facsimile: (603) 224-625%9
dagimartcom

Marlon Griffing PhD

QSI Consulting

1735 Crestline Drive
Lincoln, NE 68506
berifing@gsiconsulting. coin

Marlk Stacy

QST Consulting

5300 Meadowbrook Drive
Cheyenne, WY 82009
Telephone: {307) 638-6091
MStACYEN VOIMINE com

Steven H. Weigler

AT&T Communications of the Midwest
1875 Lawrence Street

Denver, CO 80202

Telephone: {303) 298-6937

Facsimile: (303} 298-6341
weiglerdlga. ati com

s

Richard S. Wolters. Semor Altorsey
AT&ET

1875 Lawrence Street — Room 1575
Denver, CO 80202

Telephone: (303) 298-6471
revoltersiiatt.com

QWEST CORPORATIONS NOTICE
OF GENERALLY AVAILABLE TERMS AN <
Boise-150276.1 6029164-00073




users. Such nonrecurring charges will be subject to the wholosale dis
to the underlying service being added or changed.

6.4 Ordering Process

6.4, 1 CLEC or CLEC s agent shan act as the %mgte g}@m{ z:lf

change orders, trammg. anntenanc'e, trouble refmrfs. £ i
collection and inquiry~ CLEC's End Users contacting Qwes:; iy prros

respondmg to calls, neither Party shall make du&paragmg remwarks
extent the correct provider can be determmed misdlrecteﬁ c&i Ts %‘5

6.4.2 CLEC shall transmit to Qwaest all information necessary
listing and other information), instailation, repair, maintenance and p
according to Qwest's standard procedures, as describad in the Quwe
available on Qwest's public web site located at hltpinw
Information shall be provided using Qwest's designated Local Service
which may include the LSR, end user and resale forms.

6.4. 3 Qwest will use the same perfcrmanr‘*e »,Eaﬁt:fﬁfﬂﬁ enmﬁ E’t‘i

Agreement as Qwest prowdes to itself, its Affmates ity Sub‘itd. i; st
retail end users. The installation, Provisioning, maintenanse. and ragp
resale service requests are detailed in the Support Fungtions Sealiot 6
are applicable whether CLEC's resale service requests are submitled via Opa
System or by facsimile.

6.4.4 CLEC is responsible for providing to Quwngt complele and aceuraly o
listing information including initial and updated information for & 5
white pages directories, and ES11/911 Emergency Services, Thi Asaillary
this Agreement contains complete terms and conditions fue fislings for Dle
Service, white pages directories, and E911/911 Emergerncy Services.

6.4.5 If Qwest's retail end user, or the end user's new fecal 5
discontinuance of the end user's existing Qwest service i antisips zfm m a
new local service provider, Qwest will render its cosmg bt 1o (hes wiwd '
as of the date of the discontinuance of Qwest’s service to the and user.
provides resold service to an end user, or if end users new i”)ml
discontinuance of existing resold service from CLEC, Qwest wilt
service through the date end user receives resold service from the o
notify CLEC by Operational Support System interface, facsimile, o
processes when an end user moves from one CLEC to & diteren logal sarv
will not provide CLEC with the name of the other local service provider sulec

6.4.6 CLEC shall provide Qwest and Qwest shall prowide GL
for order entry, problem resolution and repair of the resold services. T
he identified for both CLEC and Qwaest in the event speg;

azwmmn & rocuived o

Crveest South Dakota SGAT Third Revision, First Amended {Rediing) bovamber 15, &




request.

6.4.7 Prior to placing orders on behalf of the end user, CLEC shall be fes
obtaining and having in its possession Proof of Autherization {POAY, a5 sol fortt
- Authorization Section of this Agreement.

6.4.8 Due date intervals for CLEC's resale service requesis are
service requests are received by Qwest through Operational Suppuort Syster
Intervals provided to CLEC shall be equivalent 1o intervals provided by Gwes
Affiliates, its subsidiaries, other Resellers, and to Qwest's ratall and isers.

8.5 Billing

6.5.1 Qwest shall bill CLEG and CLEC shall be respossible foe all af ‘
a.a‘bf'-ﬁ’ fr g9k

cataloged, price listed, and other retail Telecommunications Sarvius: .
- charges separately identified in this Agreement assoctated wilh services that ©
end user under this Agreement.

8.5.2 Qwest shall provide CLEC, on a monthly basis, wihin seven (7} ©
calendar days of the last day of the most recent Billing period, in an aypresd YD S
electronic Billing format as detailed in the Section 12.2. Hhnyg inforosation g
summary bill, and (2) individual end user sub-account irdarmation conststant with i sa
available for CLEC review.

6.6 Maintenance and Repair

6.6.1 Qwest will maintain its facilities and equipment usad to provide CLEC
services. A CLEC or its end users may not rearrangg, move, discontedt o :
Qwest's facliities or equipment, inciuding facilities or eguipmen tha , :
located at the CLEC's end user's premises, other than by ponnectian oy diecsinmation o gay
interface between Gwest and the end user's facilities, withoul the weitten consent o Elwngt,

6.6.2 Maintenance and repair procedures are defeiled in Section 12 Adness W
telephone numbers and Dialing Parity are discussed in Sectiony 13 anet 1 respaciively.

6.6.3 CLEC and Qwest will employ the procedures for handiing misdiracted rapair cails
as specified in Section 12.3.8 of this Agreement.

Cwest South Dakota SGAT Third Revision, First Amended (Redling) Novermber th, 20 o B



Section 7.0 - INTERCONNECTION

7.4 interconnestion Facility Options

7.4.1 This Section describes the Interconnection of Qwest's nstwork and C :
network for the purpose of exchanging Exchange Service (EAS/Lacal traffic), Exchange A
(IntralLATA Toll) and Jointly Provided Switched Access (InterlLATA and intral. A’PA; e
Qwest will provide Interconnection at any Technically Feasible point within its network. |
but not limited to, (i) the Line Side of a local Switch (i.e., local switching): (i} the Trurik
local Switch, (iii) the trunk connection points for a tandem Switch, tivy Central OF
Connection points, (v) out-of-band signaling transfer points necessary to exthange
these points and access call-related databases, and (vi) points of access to Unbundied Net
Elements. Section 9 of this Agreement describes Interconnection at points (i}, tivk (v).

although some aspects of these Interconnection points are described in Sestion
"Interconnechon" Is as descrnbed in the Act and refers, m thts Seo{mﬁ mf the &qreemef*t z(;‘ﬁ H

Exchange Service traffic and Exohange Access traffic at pmnts {ity aﬂd {m) c:rmaﬁb d #t
Intercannection, which Qwest currently names "Local {nferconnection Service™ (LIS} 18 prav
for the purpose of connecting End Office Switches to End Office Switches or End O
Switches to local or Access Tandem Switches for the exchange of Exchange Se
(EAS/Local traffic); or End Office Switches to Access Tandem Swilches for the exchange
Exchange Access (IntralLATA Toll) or Jointly Provided Switchied Access Traffic. Qwe
to CLEC tandem Switch connections will be provided where Technically Feasible. New &
continued Qwest local tandem to Qwest access tandem and Qwest access tandem (o Qwest
Access Tandem Switch connections are not required where Qwest can demonstrate that
connections present a risk of Switch exhaust and that Qwest does not make similar use of is
network to transport the local calls of its cwn or any Affiliate’s end users.

7 1 1.1 Qwest will prowde to CLEC lnterconnacnon at ieamt eegg,ai m c;u“xm*

lnterronnect!on Notw:thstandmg specific !anguage i Q{her ser;itdnﬁ of th.k R
all provisions of this Agreement regarding Interconnection are subject to this
requirement. Qwest will provide Interconnection under rates, terms and condit
are just, reasonable and non-discriminatory. In addition, Qwest shalt caomply
state wholesale and retail service guality requiremenis.

7.14.2 MNMethods of Interconnection

The Parties will negotiate the facilities arrangement used {o intercorinect their respeclive
networks, CLEC shall establish at least one Physical Point of Interconnection in Qwis!
in each LATA the CLEC has local Customers. The Parties shall establish, through negotiz
at least one of the following Interconnection arrangements: (1) a D81 or D83 Qwast priv
facility; (2) Collocation; (3) negotiated Mid-Span Meet POI facilities; {4} other Techsichly
Feasible methods of Interconnection.

7.1.2.1 Qwest-provided Facility. Interconnection may be accompiished thro
the provision of a DS1 or DS3 entrance facility of CLEC's determination. An enlra
facility extends from the Qwest Serving Wire Center to CLEC's Switch Jocation o
Technically Feasible POl chosen by CLEC. Qwaest provided entrance fasilitins me
extend beyond the area served by the Qwest Serving Wire Center. The rales for Qv

Qwest South Dakota SGAT Third Revision, First Amended (Rediing) November 15, 2002 = B




