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s T QWEST CORPORATION'S OPENING POST-
HI“’%M HEIEE ON EMERGING SERVICES

1% 14w response to “Qwest Corporation’s Opening Post-

Services.” AT&T notes that it filed its position on these

I reviewing Qwest’s Post Hearing Brief, there is no need

cir o msonty of these issues, Instead, AT&T will focus on

- been mischaracterized in Qwest Corporation’s Opening Post-

g BIVIes,

THER (Whether Qwest May fmpose a Requirement of a
! wmémm of Loenl Exchange Traffic on Dark Fiber Combinations)

& fiber s not a UNE unto itselt, but rather a flavor of

5 entanin from the FCC UNE Remand Order, Qwest implies that

davk Dber need not be unbundled.

o the UNE remand order that CLECS should have access to

¢ ibe foop and dedicated transport definition, the FCC defined

B that has nat been activated through electronics that

wy reader it capable of carrying communications

- s deployed, unlit fiber optic cable that connects
npumbent LECs network, As discussed above,
plrke 7HUT fiber does not have electronics on either
e nt 1o energize o ransmit o

R S |




stis service, Thus, dark fiber is fiber, which has not been
a connection 1o the electronics that “light” it and render 1t

clecommunications services. To provide additional
¢y are altached to previously “lit” fiber or

st s mandated Tor all special and switched dark fiber found in

Oreder Clarifiontion, relates to an enhanced extended link (EEL).” In

Cisihivated that an EEL is a combination of unbundled loop and

i e fibey were not dark, the restriction is only supposed to relate to

Be psod 1 place of special and switched access. There is no FCC

s o1 Teops and transport used independently or for loop and transport

are combined by the CLEC at a collocation. The Qwest restriction is

ding ali dark iber, which is neither a loop nor transport and is

Prark Fiber s not a substitute for special or switched access,

woddark. As such, as explained in the ICA and SGAT definition,

ety the her, not Qwest, Accordingly, dark fiber, while dark, can

=it 4 et transport.. AT&T would note that is why dark fiber as an

§ by the FCCin the 1) UNE Remand Order, 2) UNE

3 UNE Supplemental Order Clarification.

T

sons that AT&T has argued that Qwest 1s significantly and

pnitene the CLEC

s ability 1o access dark fiber by creating a partially

aul imnprroprmately burdensome lest.

crrn, da the Matter of Inplemeniation of the Local Competition
dpeetiens Act of 1996, CC Docket No. 96-98, FCC 00-183 (rel. June 2. 2000).
2



B. Subloop Unbundling

{n a0 berel, Qwest argiies that the issue 1s just one of definitions.” Qwest

e hnis the definition of the NID to the demarcation point. The Federal

ativs Coammission does not, In fact, the FCC redefined the NID to “include

wred, tunctions, and capabilities of the facilities used to connect the loop

phesnt phint to the customer premises wiring, regardless of the particular design of

sm.”" The FCC specifically redefined the NID to include any means of

sannection of customer premises wiring to the incumbent LEC’s distribution plant,

a4 4 eross-connect device used for that purpose.”

Fhe defimtion is essential because the FCC created a separate distinct section

finng siecess o the NID in the UNE Remand Order.” In doing so, the FCC made

anencambered access to the NID is technically feasible and particularly

flsecanse denial of access “would materially diminish a competitor’s ability to

(SR E 2

R . s "8
it werdces 11 seeks o offer,”

and “would materially raise entry costs, delay
fiavtbies-based entry and materially limit the scope of the competitor’s service
7 Accordingly, the FCC indicated that “an incumbent LEC must permit a

arvier o connect its own loop facilities to the inside wire of the premises

¢ : 3 "4y 2 v
i incumbent LEC's NID.™! )

v peeds Bberad and unfettered access to the NID to obtain the inside wire. In

-CC found that “incumbent LECs are using their control over on-




o - - ST |
wirng to frustrate competitive access in multi-tenant buildings. Further, the

i
e

80 sund that “imcombent LECs possess market power to the extent their facilities are

012

it 16 the pravision of local telecommunications services in MTEs.” " Finally, the

rzed that “[iIn the absence of effective regulation, (the “[LECs™) therefore

Lnder the current SGAT, the CLECs have to 1) wait for upwards of ten days for

st e ol the CLEC know i Qwest or the building owner owns the internal customer

L [E . ) R . . 5 4. .
¢ wiring, 2) create an mventory for Qwest of the terminal, " 3) submita

saarnully Byped LSR for each inside wire,” 5) pay Qwest an unknown time and materials

o Qwvest to complete the inventory of the CLEC's facilities within the MTE

Ay phar Subloop orders can be submitted and processed (note that various states have

sircken tis ch:lrgc),' and 6) pay Qwest a recurring charge to use the inside wire

EATET does not dispute that a TELRIC reasonable charge is appropriate for the use of

srmpde ware).

As ATET argued mnits comments, because Qwest has instituted so many

1

sataawlers on gccess, Qwest is significantly limiting access to the internal customer

msis waring, through the NID, in order to frustrate the facility based CLECs abilities

.
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AT&T'S BRIEF REGARDING
(PWEST'S INTERCONN ICTION OBLIGATIONS

Comrenteations of the Midwest, Inc. (“*AT&T”) hereby submits this Brief

e

ion's (“Qwest’s™) interconnection obligations under Checklist

INTRODUCTION
connection is critical, not only to competitive local
5™, but to competition itself. 1f interconnection is difficult to

han it should be, competitors will either not interconnect or

sed interconneetion.  In either case, competition suffers because it is

i,
)¢ can promise competition will arrive and succeed, the regulatory

Crvest's Statement of Generally Available Terms (“SGAT™) may

g o SCOURRE ¢ mpetitors from trying to compete. Therefore. AT&T

k]

South Dakota Commission reject Qwest’s positions in relation to




es because Qwest's position and its SGAT undermine

= o M 5 N ".‘
giton w furnish the item upon request.

DISCUSSION

FION UNDER THE LAW

sireoients of Interconnection Generally.
1’5 Affidavit, interconnection is the physical linking of two

" . .
bange of waffic.” Under the law, Qwest must provide

b feasible point within its network that is at least equal in

e Crwest 1o itsell or others on rates, terms and conditions that are
wiseriminatory, hmportantly, Qwest must provide interconnection

i, than the way in which it provides comparable function to its

has deelared that CLECs may “choose any method of technically

ot o partieular point on the incumbent LEC's network.

= mretbodds abo inelude, but are not Himited to, physical and virtual

sint arrangements,” As noted earlier, interconnection 1s the

dtfemgic Now York far Authorization Under Section 271 of the
s Intral ATA Service in the State of Newe York, Memorandum
99.404 (Rel, Dec. 22, 1999y at 9 52 (“FCC 271 BANY

grmoanestion).

sis addedy,

£ ]



«ovks Tor the mutual exchange of traffic. And the point of

b focution where the parties mutually hand off their traffic.

 carrier may bring its traffic to the POI for interconnection
v provide the facilities itself, lease interconnection facilities

= it

seonnection facilities from Qwest. The interconnection

{ o otherwise self-provisioned, are part of the originating party’s

i the point at which the two networks are interconnected for

saffie, and each carrier is responsible for delivering its

s PO The Facilities that bring the traffic to the POT are

of £LEC Intereconnection Needs and Costs Generally.

Interconuection Needs Generally.

AT&T, emter a local telecommunications market with few or no

ft they are faced with the considerable challenge of how and where

srymsport facilities and switching systems while considering the

¢ of customers and the traffic volumes anticipated. As a general
H1 ot expeat CLECs to deploy new local telephony networks that

Wstecture of the old incumbent networks. Rather, CLEC

¢ of new technological advancements and substantial

i, for gxample, high-capacity fiber-optic facility systems.

anid Orwest networks are similar in the sense that the two networks

phie aress, 4 key distinction between the networks is that Qwest

5 4 itereonneet multiple end office switches spread throughout



area snd CLECSs, such as AT&T, deploy a single switch combined with
#1 o the end-user side of the switch.”
I any event, the Act and the FCC clearly contemplate that the CLEC many

s of tnterconnection method that best suits the needs of the nascent

s, Uonsequently, costs are a chief concern to such competitors.

2. Taterconnection Costs Generally.

v of interconnection and who should bear them are determined by the

sy oof the PO and the interconnection facilities themselves. Each carrier is
Az for delivering its originating traffic to the POI, and the costs of such delivery

spably as the “origination costs.” From the POI o the terminating

ol oy

, thie sther carrier must assume operational responsibility and take the traffic to

¥

e endd mser while the originating carrier pays the terminating carrier® for the
- The costs associated with the terminating side of the POl are

wit 4 “transport and termination” costs.  The transport and termination
pursint to reciprocal compensation obligations.”

Leviprocal compensation is broken down into two parts: (a) the transport portion,

the wansmission and any necessary tandem switching from the POI to the

g carrier’ s end office that serves the called party; and (b) the termination
virieh invalves the switching of the traffic at the terminating carriers end office

silent facility and delivery of that traffic to the called party’s premises.”

sietl Wikson Affidavits regarding interconnection and reciprocal compensation.
nination” as the “switching of focal telecommunications traffic at the terminating
iteh, or equivalent Facility, and delivery of such traffic to the called party’s

Chreler at 4 1057,

2 dven, 47 CPR B 51,703,




garriers may seleet Direct Trunk Transport or common

Bdr. Freeberg's Affidavit, tandem switch transport applies between

asnd the end office subtending the tandem and associated with

the loestion of the POI is important in the context of reciprocal

t determines where the transport and termination costs begin for

Turning to the costs associated with interconnection facilities

> are weterally dedicated one-way or two-way facilities when leased

(s, and with respect to the costs of such facilities the FCC has

# wgprier providing transmission facilities dedicated to the
op o traffie between two carriers’ networks shall recover only
af i%b, proportion of that trunk capacity used by an

 pperier (o send traffic that will terminate on the providing
k. Such proportions may be measured during peak

s rifles related to the general rate structure of dedicated facilities

of dedicated facilities shall be recovered through flat-rated

1 rm’l i"zwi'li'ticq ‘»;haH he recavered in a manner that

. Costs of shared facilities may be
a:ﬂ‘fm ﬂ)muuh H‘:d{jt‘ su‘mtwe charges or capacity-based flat-
. i the state commission finds thai such rate reasonably
imposed by the various users.’

1 frequently overlopked competitive advantage that the RBOCs possess

st oeal welephone network should look and operate. Regulators should

wrirg AT or any other CLEC to deploy new telephony networks that

A




sechitecture of the RBOCs networks. Such a mandate would be

v digastrous for CLECs and would severely hinder the development of

i 111 South Dakota. Even Qwest, if it were to rebuild its network from a clean

ikely not deploy the same network architecture today. Rather, it would
v architecture that takes advantage of the costs and benefits of the latest
and fransport technology. Yet Qwest, in its interconnection proposals is asking

o to apply the traditional local telephony paradigm in determining how

{1 FC networks should be interconnected.

The Commission should avoid relying upon the traditional local telephony

1 ard tsstead enforce those policies and rules that accommodate the substantially
t wratepies, network designs and economic constraints of AT&T and other

1 owder o promote the development of a healthy, efficient competitive

amert, Thus, the Commission should ensure that Qwest allows the maximum

v i1y designing and obtaining technically feasible interconnection facilities. At

i the interconnection issues presented here, it is important from an engineering

€, Analysis of Qwest’s SGAT Sections in South Dakota.
Far purposes of this Brief AT&T will address specific SGAT sections. Because

“dies not re-address all disputed issues here, it should not be taken as an indication

watives o otherwise concedes the disputed issues in this proceeding.

i, SGAT §7.1.2.1 - Entrance Facilities

s1°s SCIAT provides the terms and conditions for interconnection in Section

isn 7 expressly provides three methods of interconnection that are available and

6



pphiant with the Act.!! The three methods are: (1) interconnection through

g eafled “entrance facilities,” (2) interconnection using mid-span meets, and (3)

ron at collocation points. Conspicuously missing from these methods is the

wiity for CLECs to obtain dedicated trunks to the CLEC-selected point of

pection (PO on Qwest’s network. In fact and despite Mr. Freeberg’s

it would appear from the actual contracts themselves provide only these three

L White ATET is not attempting to force Qwest to remove its “entrance facility”

fa, it 1 important to AT&T and other CLECs that they be able to obtain the

gl teamd trangport standard for leasing the interconnection facility from Qwest to

wneet to the CLEC-selected POT on Qwest’s network.

As it stands in Qwest's current SGAT, § 7.1.2.1 states:

7.1.2.1 Qwest-provided Facility. Interconnection may be accomplished
#irough the provision of a DS1 or DS3 entrance facility. An entrance
: v extends from the Qwest Serving Wire Center to CLEC's switch
moation or POl determined by CLEC, Entrance facilities may not extend
beyvond the area served by the Qwest Serving Wire Center. The rates for
gntrance facilities are provided in Exhibit A.  Qwest's Private Line
Transport service is avajlable as an alternative to entrance facilities, when
CLEC uses such Private Line Transport service for multiple services,
Entrance facilities may be used for Interconnection with Unbundled
MNetwork Elements.”

AT and 1OAS state other technically feasible methods are available, it generally fails to list
of abtaining an interconnection trunk to the POI selected by the CLEC. AT&T s

. that i the contract is not express, Qwest will engage in defay tactics and other

veent the CLEC from obtaining the most efficient and timely interconnect or other needed

=in Adibed w bighiieht the offending provisions.




st this provision means is that Qwest provides dedicated interconnection trunks as
3 5. IO AN S ", b M 3 eyt 214 ;- P
“entrance facilities, [which] are high speed digital loops. 1% Prom Qwest's

stive the entrance facility is a “transport system ... that has one end at a CLEC’s

5 foeation or puint of interconnect (“POT”) and the other end at the [elosest] Qwest

wite center.”™” Thus, Qwest tells the CLECs that their POI will be at the CLEC

Ay oy semewhere on the CLEC network, when “entrance facilities” are the chosen

method of intercopnection. Nowhere in the SGAT may a CLEC obtain leased dedicated

ks 1o the CLEC-selected POI on Owest s network (e.g.. POI at the Qwest tandem

11. Bevond the entrance facility, when that is the method of interconnection chasern,

st's SGAT offers only interoffice transport, an unbundled network element, to-carry

s wherever the CLEC apparently wants its calls to go on the Qwest network.

sprmore, Qwest's Exhibit A purports to charge CLECs DS-1 and DS-3 loop rates for .

the enttance facility even though that facility is on Qwest's side of the POl where the POI o

s on the CLEC network.

Looking again at the SGAT provision above, it also offers-—as an alternative to

entrance facilities—™Private Line Transport, which is a retail offering in Qwest’s retail

.. Thus, the private line, much like the entrance facility and Direct Trunk Transport

thination would act as an interconnection facility except that it would cost more

i

Beganse Owest demands that CLECs pay the Qwest retail price of Private Line Transport.

ie the term “entrance facility” has been employed to describe interconnection, its definition; as

d in gommissien-approved interconnection agreements, is different than the one proposed by

in its recent SOAT and the SGAT utterly disallows the use of dedicated trunks to the pofatot
wetion chosen by the CLEC.

11 §8 7.1.2 & 7.1.2.1; Rebuttal Testimony of Thomas Freeberg at p. 23 (from various preceding

Haps).

T at p. 1266, 10/25/00 OR Tr. at p. 485-88.

")




a1 with Qwest's SGAT and interconnection options is that the
15 Act of 1996 makes clear that the CLEC may choose the POl in

Regtion 251{¢)(2) states in pertinent part that Qwest has:

ity W provide, for the facilities and equipment of any requesting
reions carrier, interconnection with the local exchange
artwork-

A for the transmission and routing of telephone exchange
service and exchange access,

(B av gy rechnically feasible point within the carrier's
sOBROrE

fme determined that CLECs may “choose any method of technically feasible

it @ particular point on the incumbent LEC's network. Technically

# alao tuelude, but are not limited to, physical and virtual collocation and
nif

RS,

t these Orders and the federal statute, Qwest’s SGAT does not expressly

»pbitain a POL on Qwest’s network because there is no way for the CLEC
edd trunk necessary to reach such POIL The entrance facility option

i the CLEC network,

f: femphasis added).

9



wathout need for any entrance facilities or other costs to the POT that the

gt e (s

switeh, whether a tandem or directly to an end office. The

ot b requitred o order an additional entrance facility, which only serves

¢ of inferconnection. Direct Trunked Transport is a mileage based

fits where mileage should be calculated from the CLEC switch to the

Cswithont the addition of a loop charge. These trunks are carrier to carrier

bl 4

o treating CLECSs as if they were end users or long distance

s pegpained o pay access charges.

see, A T8 notes that § 7.1.2.1 (with a conforming change in § 7.3.2.1.1)
o ke § 7.1.2.1 compliant with the law. To allow CLECs needed
e and exibility, along with the cost savings that brings, AT&T

e following longoage to bring Qwest’s SGAT (and ultimately its ICAs) into

mplanee with the law:

21 Owest-provided Facility. Interconnection may be

shahed, al CLEC's option, through the provision of a DS1 or DS3
y. Direct Trunked Transport, or both. Such a facility
am a CLEC-determined point on the CLEC's netwark to a

rrinad POLin Qwest's network. The rates for such facilities

¢ in Exhibit A, Qwest's Private Line Transport service is
2 ag an alternative to other Qwest-provided facilities, when CLEC
1 Private Line Transport service for multiple services. Qwest-
faciities may be used for interconnection with Unbundied
; mlements

A

Wid Rk R A AR R AR R RK kR hkhwkdhdokhdedr ik

1.1 Direct Trunked Transport (DTT) extends from a CLEC-
wed poing on the CLEC's network to a CLEC-determined POl in
work. The applicable rates are described in Exhibit A, DTT

are provided as dedicated DS3, DS1 or DSO facilities.

10



.

Sirect Trank Transport ("DTT™). Qwest further confuses DTT by employing

2 1.5 Al the confusion necessarily leads to the conclusion that Qwest is not

5

ith its inferconnection obligations under the Act.

for example, in his reciprocal compensation testimony, Mr. Freeberg from Qwest

s

Trunked Transportis a reciprocal compensation charge for Qwest’s
seisasion of an uninterrupted path between the switches of two different

T g Direet trunks can link a Qwest end office to another Qwest end

¢ a CLEC end office. Dirvect Trunked Transport extends from a

%
werving Wire Center near the carriers’ point of interconnection to
snating call’s tandem or end office switch, Switching is not

41 N A L : M 1 l7
crally performed at a Qwest Serving Wire Center,

Lo comtteast, o his interconnection testimony Mr. Freeberg—throughout the many.

sstatesd that DT was that part of transport that CLECs employ between the

v, which 1s a “transport system ... that has one end at a CLEC’s switch

e ather end at the [closest] Qwest serving wire center,”" and the Qwest

sk or diectly to a Qwest’s end office without traversing a tandem.

Crwest nsisted during these workshops that CLECs could not obtain DTT-

seet their switch direetly to Qwest’s switch. In fact, CLECs, under the terms
- Dakots SGAT. must purchase entrance facilities plus DTT to interconnect;

T option to interconnect a CLEC switch directly to a Qwest switch in

scetion sections of the SGAT and 1CAs.

hoerg dared October 24, 2001 atp 8.
00 GR T, oat p. 485-88.




corstraet to 50 mites while the CLEC must construct the remainder. This makes

AALH

dsmalately no sense since the DTT under consideration, by Qwest’s own
Shterconnection” definition, is the DTT needed between two Qwest switches inside its

network, Qwest has steadfastly maintained that the CLEC must order entrance

LN

Soges, nol DYTT to connect the CLEC switch to the Qwest network.” Asa

eomsegquence. it is dilficult to understand why Qwest would require CLECs to build

Hres between Owest switches in the Qwest network as this 50-mile limit

T

mplates, since DTT is always between Qwest switches. In fact with respect to this

-

ST

fiznitation, throughout the previous workshops, Qwest generally attempted to justify its

sthanile Himitation by providing an extreme and unsubstantiated hypothetical of a CLEC

it mieht demand hundreds of miles of Direct Trunk Transport.™

nevertheless. the Act clearly states that it is Qwest’s obligation to: “provide ...

interconnection with the local exchange carrier’s network ... for the transmission and

P . . o) . N
reniting of welephone exchange service and exchange access.” ' According to the FCC,

L et oyt
;fif:xi'x.kx: SIS

1 251(¢)2) lowers barriers to competitive entry for carriers that have not

deployed ubiquitous networks by permitting them to select the points in an incumbent

‘

LEC s network at which they wish to deliver traffic. Moreover, because competing

carriers must compensate incumbent LECs for the additional costs incurred by providing

c o Affidavit of Thomas R, Freeberg dated October 24, 2001 at pp. 6,9 & 10,

RO Multi-sgae Troavp. 111
He)y2)3 A0,



wetion, competitors have an incentive to make economically efficient decisions

, w22
wliere 10 paterconnect,

Simply put. Qwest's 50-mile limitation on DTT violates the Act and the

ranouncements. Moreover, Qwest has never presented even a single real

Cwherein 1 was required to construct such extremely long Direct Trunk

wport, nor has it presented even a shred of evidence that it would not recover

1o do 0. Thus, the South Dakota Commission should reject Qwest’s

sttt artificially limit its legal obligations by finding that Qwest's § 7.2.2.5.1

fevtr it SGAT and 1CAs inappropriately limits and burdens the CLECs

mtereenection rights.

3, SGAT §7.2.2.8.13 ~ Owest’s Ability te “Snatch-Back? Trunks that
CLECs have Purchased

Despite Qwest’s modification™ to this SGAT section, the dispute remains and
svnlves Owest's unwarranted belief that once it installs for a CLEC various
terconnectan trunks. it has a unilateral right to determine that the CLEC 15

apderutilizing its trunks and snatch various trunks back from the CLEC regardless of the

5 needs or plans for the trunks it holds and pays for. Economically it makes little
sevse Tor CLECs o install, maintain and pay for a vast number of underutilized trunks 1o
{3west ond offices as such policies cost the CLEC just as much in switch terminations as

< ‘—"".
[ Yo

Chwest, The motive for Qwest's desire 1o snatch-back trunks must be judged in

ion of the Local Competition Provisions in the Telecompuinications det of 1496

wr bapween Local Fxchange Carriers and Commercial Mobile Radie Service Prosviders, CU
8508 & 95-183, First Report and Order, FCC 96-325 (Rel. Aug. 8, 1996) av % 209 (“First
spr armnd O3rdor’™),

w5 medified provision now has Qwest consulting with the CLEC on reasons why the CLEC may
: i e nndenaitized trunks, but Qwest stili has the authority to reject the CLECS reasoning and
sz Bk runbs.

—
fN |



that Hght, Furthermore, Qwest's policies regarding end office trunking rather than
fanden wunking have created the need for more trunks than CLECs would otherwise
Lave ordered and therefore. it creates a ~“Catch 227 for the CLECs” efficient trunk
wilization.

O

: are in the best position to judge and project their future needs for

iterconneetion tunks. They should determine if it is appropriate to return underutilized

etk to Owest. Qwest should not be allowed to make such a decision unilaterally.

Muoreover and as discussed in the previous section, Qwest is not managing (s
pwernl! trunk average utilization to 30%. This means that in a given month a very large
rutprher of trunks use less than 50% utilization. This would be in violation of the
afitization rule that Qwest wants to impose upon the CLECs. If Qwest needs additional

prunk capactry, it should apply this rule to itself.

i addivon, 1t 1s much easier for Qwest to internally manage and resize Qwest
petwork trunks than itis for CLECs to order trunks from Qwest, get them forcibly down-

sipesd by Chwest, and then need to re-acquire the trunks again to accommodate growth,
Purthormore, whenever a CLEC orders a trunk from Qwest. Qwest charges a sizeable

scurring cost to the CLEC. So. it is expensive for the CLEC to have Qwest down-

> o trank and then augment it, and itis beneficial to Qwest to demand down-sizing for

e revoenue mvoelved,

cen Wilson Atfidavit on Interconnection and workshop transcripts.
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CSEAT Onvest places itselt as overseer of the CLEC s trunk utilization.

13 gives (hwest the right to unilaterally determine that the CLEC isn’t

i according o Qwest's wtilization demands and then allows Qwest to take

unks that Qwest wants, This gives Qwest unprecedented power to interfere in

sapess of the CLEC regardless of what the CLECs projected plans or needs for the

Forthermore, there is nothing in this section that requires Qwest to return the

sew the CLEC has pauid for installing the trunks or use its own trunks at the same

siton rates (U demands of the CLECS. As the evidence from other proceedings

£, Drwest’s own trunk utilization on any given trunk may well be below the standard

fe whieh it holds CLECs, Thus, Qwest is discriminating against CLECs and not provided

iy ol eaiment,

4, SGAT § 7.3.1.1.2 Owest Policies Prevent Efficient Use of Facilities for
tnierconnection.

Chaest effectively prevents the efficient use of spare private line facilities for

wopnecton tinks by charging the CLEC private line rates for the interconnection

-

5o OCLECs buy special access or private line facilities from Qwest to reach end user

femers, These same [acilities can be used to transport interconnection trunks. There

¢

o sditference in the technology used to transport the two types of traffic or any other

ueal resson that the facilities cannot be shared. Proportional pricing can be used to

1

piately charge the CLEC for the two types of traffic. SGAT § 7.3.1.1.2 effectively

sts the CLEC from using existing spare private line transport {acilities for

section wunks by charging private line rates for the complete facility, including

« that should otherwise be billed under the reciprocal compensation

e far nlereonnecion purposes.

wn



s lease specinl access facilities, such as DS3 or OCn, from Qwest

et pd wser traffle directly 1o the CLEC wire center. These facilities are also
The same facilities can be used to haul interconnection
Cswiteh to the Qwest switch. If a CLEC has an existing DS3 from
(fice that ts half full, it makes no sense to require the CLEC to order

facility to haul a few interconnection trunks. Yet that is exactly the effect

2an the Orwest SGAT, Qwest will allow the CLEC to use the private line

e frterconneetion, but they charge for the facility as if it were completely

el reluse o subject the interconnection traffic to reciprocal compensation,

A5 pily argument against charging appropriate rates is, in reality, that it

ve the CLEC ay much money, AT&T and other CLECs are willing to pay
speronnal price for what is used for private line and what is used for

moghion. Since theee is no mixing of iraffic, each trunk on the facility carries one

i type and can be charged proportionately. Qwest has been required to

izt though they have yet to propose compliant language.

st omnt et s interconnection obligations by forcing CLECS to buld

sverrks for private Bine and interconnection traffic, where CLECs would have

feher rates 1o carry local interconnection traffic it it efficiently used its

o1 peenss Hoe unks, Qwest should be forced to allow this efficient use of

ro ey are permiitted to enter the long distance market themselves, where

s o such restrictions, So. for example, 1if a CLEC employs 8 of the 28

-3 to carry local traftic, it should pay for those circuits based upon

16



teuits should be priced at whatever the tariff dictates

5ttty

CONCLUSION

edd above, AT&T requests that the South Dakota Commission

< tts SOAT I accordance with the discussions herein or not
Ve approval at the FCC

aieed this 17 day of July. 2002,

AT&T COMMUNICATIONS

OF THEE MIDWEST, INC.

P 4

AT&T Law Department

1875 Lawrence Street, Suite 1575
Denver, Colorado 80202

(303) 298-6475



TTER OF THE ANALYSIS INTO QWEST ) «

m NS C ﬁﬁmz}v«ﬁe} WITH SECTION ) Docket No. TC01-165
FLECOMMUNICATIONS ACT OF )
)

AT&T BRIEF ON CHECKLIST ITEMS 2, 5, AND 6 AND
SECTION 272 COMPLIANCE

3
%

Conumunications of the Midwest, Inc. (*AT&T™), provides the following

“hecklist items 2 (unbundled network elements), 5 (transport), and 6
and Section 272, AT&T continues to adhere to the positions stated in its

eommients on these issues submitted on March 18, 2002, While AT&T did not

ness at the hearings to sponsor these comments, they continue to reflect

positions on th

: legal issues presented to the Commission for resolution. To the
se comments are not already a part of the record in this proceeding, AT&T
yse comments as Exhibits A and B to this brief and incorporates the legal

ﬂJ

% and arguments as though fully set forth herein.

s attached to this brief as Exhibits C, D, E, and F are recent orders from the

Itah, and Washington commissions that address issues raised in AT&T s

ments and resolve many of those issues in the same or similar manner to the

jons AT&T has proposed that this Commission adopt. The orders speak for
and therefore AT&T provides no additional comment on them other than to

Commission to withhold any recommendation that the FCC approve Qwest’



Yo 271 application until Qwest makes the changes 1o its Statement of Generally

s Tarms and operations in South Dakota that AT&T has proposed.
Respectiully submitted on July 1, 2002.

DAVIS WRIGHT TREMAINE LLP
b Attorneys for

AT&T COMMUNICATIONS

OF THE MIDWEST, INC.

Gregory J. Kopta

MY Vg

‘Mary B. Tribty

Steven H. Weigler

AT&T Law Department

1875 Lawrence Street, Suite 1575
Denver, Colorado 80202

(303) 298-6957
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Exhibit A

LTHE PUBLIC UTILITIES COMMISSION
OF THE STATE OF SOUTH DAKOTA

)
ATION'S 3y Docket No. TC 01-165
TE SPHON 271(C) OF )
ki NICATIONS ACT OF 1996 )

AT&TS VERIFIED COMMENTS ON

CHECKLIST ITEMS 2,5 AND 6

MARCH 18, 2002
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AT&T Commumecations of the Midwest. Inc. ("TAT&T ) hereby files 1ts verifes)

comiments on disputed issues regarding Checklist terns 2 (as ut relates o combination of notwssh

elements), 5 (local transport) and 6 (local switching).

L. INTRODUCTION

The Telecommunications Act of 1996' was signed into law on February 8, 1996, The

1996 Act imposes a number of obligations on incumbent local exchange carriers (“HLECy™ ),

One of these obligations is the duty to provide “nondiscriminatory access to network efements op

an unbundled basis at any technically feasible point on rates, terms and conditions that are just,

i

reasonable and nbndiscriminatory.”z “To obtain the authority to provide in-region imisrLATA
services, the regional Bell operating company (“RBOC” or “BOC”) must demonstrate that 4 1 s
compliance with § 251(c)(3) and § 271 of the 1996 Act. more specifically for the purposes of
these comments, §§ 271(c)(b)(i1), (v) and (vi).?

Subparagraph (ii) requires the RBOC to demonstrate that it is either providing or
generally offering to provide “[n]ondiscriminatory access to network elements in ascorduice
with the requirements of §§ 251(c)(3) and 252(d)(1).” Subparagraph (v) requires the RBOC 1o

demonstrate that it is either providing or generally offering to provide “[I}ocal transport fromy the

4

trunk side of a wireline local exchange carrier switch unbundled from switching other servi

Subparagraph (vi) requires the RBOC to demonstrate that it is either providing or generully

offering to provide “[1]ocal switching unbundled from transport, local loop transmission or o

services.”

Tub, 1. No. 104- 104, 110 Stat. 56, codified at 47 U.S.C. § 151 et seq. (1996 Act” or "Act”™).
247 US.C. § 252(0)(3).
3 47 11.8.C. § 27 HeXBi(ii)(v) and {vi).




The Federal Communications Commission ("FCC™) has concluded “that & BOT
‘provides’ a checklistitem if 1t actually furnishes the item at rates and on terms and condirons
{hat comply with the Act or, where no competitor is actually using the ttem, if & BOC mukes the

zhiecklist item available as both a legal and a practical matter. To be ‘providing a checki

a BOC must have a concrete and specific legal obligation to furnish the item upon request
pursuant to state-approved interconnection agreements that set forth prices and other terms wnd
gonditions for each checklist item.™ “The phrase “generally offers to provide such access or
interconnection’ requires a BOC 1o make the checklist available as both a legal and practical
nsatter.” If the BOC claims it is generally offering an item, “the BOC must have o concrele and
specific legal obligation to furnish the item upon request pursuant to its SGAT.™

The FCC has determined that the BOC must provide local transport and logal switching
#s unbundied network elements under § 251(c)(3), independent of its obligation under § 271 to
unbundle local transport and local switching.’

The FCC has defined the scope of the ILECs’ obligation to provide nondiscrimimstory

acesss to unbundled network elements under § 251(c)(3):

[Aln incumbent LEC could potentially act in a nondiscriminatory manner i
providing access or elements to all requesting carriers, while praviding
preferential access or elements to itself. Accordingly, we conclude thut the phrase
*nondiscriminatory access™ in § 251(c)(3) means at least two things: first, the
guality of an unbundled network element that an incumbent LEC provides, as
well as the access provided to that element must be equal berween all carviers
requesting access to that element; second, where technically feasible, the access

3 Applicarion of Ameritech Michigan Pursuant to § 271 of the Communications Act of 1934, ax emended, Toy
fin-Region, InterLATA Services in Michigan, CC Docket No. 97-137, Memorandun Opinion and Crder. ¥
{rel. ’\ug 19,1997). 9 110 C*Ameritech Michigan Order™).

¥ Application of BellSouth Corporation, et al. Pursuant to § 271 of the Commuoucations Act of 1934, ax amenited,
Provide in-Region InterlLATA Services in South Carolina, CC Docket No. 97-208, Memorandum Uptaies snd
Uheder, FOC 97-418 (rel. Dec. 24. 1997), T 81 ("BellSouth South Carolina Order”s.

Fid

! impltememation of the Local Competition Provisions of the Telecommunications Act of 1996, CC




and unbundled nerwork element provided by an incumbent LEC must be at fesest
equal-in-quality 1o that which the incumbent LEC provides to itself.”

The duty to provide unbundled network elements on “terms. and conditions that
are just, reasonable, and nondiscriminatory” means, at a minimum, that whatever
those terms and conditions are, they must be offered equally to all requesting
carriers, and where applicable, they must be equal to the terms and conditions
under which the incumbent LEC provisions such elements to itself. We also
conclude that, because § 251(c)(3) includes the terms “just™ and “reasornable” this
duty encompasses more than the obli gation to treat carriers equally. Interpreting
these terms in light of the 1996 Act’s goal of promoting local exchange
competition, and the benefits inherent in such competition, we conclude that these
terms require incumbent LECs to provide unbundled clements under terms aned
conditions that would provide an efficient competitor with a meaningful
opportunity to compete.’

The Commission, when reviewing Qwest Corporation’s (“*Qwest’s'™) Statement of
Generally Available Terms and Conditions (“8GAT") and interconnection agrecments, mius
determine whether Qwest has a concrete and specific legal obligation to provide the checkiise
iterns on a nondiscriminatory basis. The terms and conditions must be equal to the terms and
conditions under which Qwest provisions elements to itself, and such terms and conditions muat
also provide CLECs with a meaningful opportunity to compete. The Commission should
conclude that Qwest has failed to satisfy these requirements with respect to Checklist items 2, 5,
and 6.

I1. ARGUMENTS

A, The Provisioning aic. “'ombination of Unbundled Network Elements

Qwest is prohibited from separating network elements that are already combined i1 115

network.' The Ninth U.S. Circuit Court of Appeals, moreover, has upheld provisions i

8 Implementation of the Local Competition Provisions in the Telecommunications Act of 1996, CC Dok B
98, First Report and Order. FCC 96-325 (rel. Aug. 8. 1996). § 312 (footnotes omutied) (emphasis addedy 74
Competition Order™). See also UNE Remand Order, ] 490-491.

*1d.. 9 315 (footnctes omitted) (emphasis added).

Y47 CFR. §51.315(b).




mferconnection agreements requiring Qwest to combine network elements on behalf of CLEC

(rwast has also stated that it will voluntarily combine network elements on behalf of CLECs

ot
-vw
%

B
Convmission thus must determine whether the provision of network elements in combinations by
Crwest (s nondiscriminatory, “allows requesting carriers to combine such elements m order to

provide such telecommunication service,”” and provides CLECs a meaningful opportunity to

eompete.” Qwest's proposed provisions fail to satisfy this standard in several material respegis.

1. Owest is oblipated to build network elements on a nondiscriminatory bl
for CLECs (CL2-13: UNE-C-8; EEL-5)

Qwest does not believe it has an obligation to build UNEs. The SGAT states that Qwest
mél provide CLECs access to UNEs “provided that facilities are available."™ In the section of
the SGAT regarding construction, it is clear that Qwest will not build UNEs unless it balieves,
based on “an individual financial assessment,” that it is in Qwest s interests to do se™ It iz

AT&T s position that Qwest must build UNEs for CLECs under the same terms and conditic

that Qwest would build network elements for itself (or its retail customers} &t cost-bused rate

The FCC has stated that,

“{t}he duty to provide unbundled network elements on “terms, and conditions that
are just, unreasonable, and nondiscriminatory™ means, at a minirurm, that
whatever those terms and conditions are, they must be offered equally w all
requesting carriers, and where applicable, they must be equal to the terms and
conditions under which the incumbent LEC provisions such elements to itself.™

WS WEST v MFS {93 F,3d 744, 758-759 (9" Cir. 1999y, MCl v. & § WEST. 204 F.3d {262, 1287 10 ¢
’-»m 8.0 § 251X
7 e AT&T"s Multistate Comments (WS3-ATT-KLW-1) at 11-16 for a complete discussion of Quest’s fogl
ghtigations to provide UNE combinations.
”‘éi, AT $§9.723.1.4,9.23.1.5.9.23.1.6 and 9.23.3.7.2.12.8. There are other sections that incorgorale the sotos
sest does not have w build UMEs, for example. SGAT §§ 9.1.2.1 and 9.19
: T §9.19. There is no reasonableness standard. Multistate Workshop 3 Transeript at
I*m* example. there should not be a situation where unbundled loops or transgert are ot "avilabie
hut the fecilities are available as retail services.
Y Local Comperition Order, 9 315, In an accompanying footnote, the FCC stated that “{tjhe wrm
includes installation.” /d.. n. 684, Note that the FCC discusses “terms and conditrons.” not rafes
Between CLECSs. rates must be nondiscriminatory, with respect o rates charged 1o all the
tuised pursuant o § 252(d).
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The FCCs rules also require that the ILEC provision network elements to CLECS on terms asal

conditions no less favorable than the terms and conditions under which the ILEC proviede

elements to itself."™
In its Local Competition Order, the FCC does not exphicitly stute that ILECs deo et lipve
to build network elements, except for unbundled interoffice facilities.

Rural Telephone Coalition contends that incumbent LECs should not be reguired
to construct new facilities to accommodate new entrants. We have considersd the
economic impact of our rules in this section on small incumbent LECs. in this
section, for example, we expressly limit the provision of unbundled interaffice
facilities to existing incumbent LEC facilities. We also note that § 251(f) of the
1996 Act provide relief for certain smail LECs from our regulations under § 23,

In its order, the FCC recognized the economic impact on small JLECS of having to bidld
transport. It explicitly held all ILECs need not build transport; however, it made clear thit for afl

other network elements, § 251(f) provides the relief for rural ILECs from any econoriic brpact

imposed on the rural ILECs as a result of having to build network elemenis for CLECs

Therefore, although it explicitly limited an ILECs obligation to provide imeroffice facil;

existing facilities, the FCC made no explicit limitations for the other network elements, whethier
for rural or non-rural ILECs. and no such limitation can be inferred.

Furthermore, the FCC has held that the ILECs have an obligation to replace UNEs thar
are being provided to CLECs.” An obligation to replace UNEs is essentially the same us an

obligation to build UNEs. Finally, the FCCs rules also require that the ILEC provision nets

47 CFR §313(by.
# Local Competition Order, § 451. The FCC did not unbundle dark fiber in the Locel Comperttion Cirder, s i
inference ¢an be made that the ILLEC does not have to light dark fiber based on the FCUs langusge v pursy
451, #d.,9 450. See also, UNE Remand Order. 4 324. In the UNE Remand Order. the FCC discussis the bk of sny
obligdtion on the ILEC s part to build point-to-point interoffice facilities that the ILEC has not deplayed for ¢ '
use. Once again, it cannot be inferred that the ILEC has no obligation 1o light dark fiber that 15 alecady in pheey
* Section 251¢f) applies only to rural ILECs; therefore. ILECs such as Qwest cannot seek exemption {rom it
cb‘wauon to build under § 251(D.

* Local Competition Order.§ 268; 47 CF.R. § 51.309(c). Qwest has argued it need not replace UNEs,.
position is in conflict with the FCC order and ruie. The Commissions should affirm that (raest most rap

W




¢lements to CLECSs on terms and conditions no less favorable thim the terms sud condition

-~ under which the ILEC provides such elements to itself.™

Qwest proposes to flout these requirements. Qwest proposes to have the w

e to-build a facility as @ UNE for a CLEC when Qwest would buitd thust sumie

build under its provider-of-last-resort obligations.”

- “proposed limitations do not comply with the Act and the FCCs rules.

An ILEC must build network elements for CLECs {except poini-to-pofnt intw

cilities) under the same terms and conditions that the ILEC would butld the fac

- orits retail customers, at cost-based rates under § 232(d). Any other hold

“diseriminatory and prevent the CLECs from having a meaningful opye

trstii

 allowing Qwest to deny a CLECs request for a UNE and then buifd the network elosmes

B4 CFR. § 313(b).
R 225:226 (March 27, 2001).

*TR 226-227 (March 27, 2001).

& TR 212 (March 27,2001): WS3-QWE-KAS-18. Qwest has provided fangusge
the incremental steps Qwest will take to make facifities available. TR 3.
However, this list represents only minor modifications and does not go far enovigh.
: 'upgmdc electronics to make network capacity available.
’-:TR 218 (Mﬂrch 27,2001).

reqmrcs that it prowde access on}y toits* exxs:mg network - nm fo i w:z un’mm §
FCC, 130 F.3d 753, 813 (8" Cir. 1998). Qwest’s reliance on this languag; ¥ ek
. portion of its decision was reviewing the FCC’s rules that required LECs e
" access to network elements. It struck down these rules (47 C.F.R. §§51.3
these