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:n:+~~istrnt:t.tift;3 e~xrsi~r ic) S C ' I ~ ~  trafljc tl-lai will ter~i~inatc on the providing 

. ; ~ t l t * ~ * * ;  4+et5g,k~rt';, SLIC!~ prctpostions 1tiay be nicasured during peak 
!-fI%+%f% i -  *< 

' ~ . X S B ~ ~ ~ F . C S : ~ ; X ~ -  j3.l; 1 h '€-" rftrI4:s rclalcd tcn the gcl~cral rate structure of dedicated facilities 

I s.1. H tw tadr4Lfa <it' i\cdfc:ltc~t Iilcililics shall be recovered througll flat-rated 
+ 5;; a? $lr3 

. . 
15 F 1 ib: ~ l Y i r I a  c l i  ~ l i , ~ i ' ~ ~ i l  j " i 1 ~ j l i k i ~ ~  shall hc recovered in a manner that 
r(8?1+43:;;313y ;ippjfr:icptis cilli:?; :1111011g LISC~S,  Costs 01'shared facilities may bc 

*bi t t i~t :& el-iflei tlrrt~ttgil crsugc-scnsi tive charges or capacity-based flat- 
~ ; ~ i ~ . i l  ~yji;i~p%~~,+ if jiti: H L ~ ~ I C  C O J I I I ~ ~ S S ~ O ~  finds that such rate reasonably 
u ;+3i=ct (;osf i rn~~t l t i~d  Lry I l ~ c  various users. I 0  

f fiiq t b i ~ ~ b ; t  f i . c k j ~ i a j ~ l t i g  c)v~rli)[~ht.bd C I ) ~ - ~ I ~ X I ~ ~ ~ V C  advantage that the RHOCs possess. 

., :i+:5g. , r  ir;.~\.:S1iait~t.ii5 It.ic;if ~elrjdzc)ut' ~zctwork slloulrl lool< a n d  operate. Regulators should 

* ,i -.  if^.': - =f rciqwtc d l i t  i' or :iny other C1,I.T to deploy ncw telephony nutworks that 



.$it,iTri.,stu &,?: r ~ ~ ~ l : l ! ~ s t u ~ ~  ~ { ' t l ~ c  RUOCS t~ct~vorks. Such a mandate \vould be 

.i,aq~t~i t!~'ili*8i:i ~ i ~ ~ i i ~ ~ ; l l " ~ ~ l i  l i~s C'l,l!<t's ;tiid would sesesel y hinder the developrnei~~ of 

n T:+B:~V?IIJ~L%?$ b~ Su~ffa I);itki~l;i. ~'VCII  Q~vest, if it ~vcre to rebuild its network from a clean 

\%a:,:, itt+r(i!,j !ikci) rlt~ii  tlcy~loy tl1c siunc net\iorI< architect~tre today. Rather, it ulould 

i$ .b;( , -~'$ixk~ ,XI: ; f rc ! t i f~ i l t t~c tlflnt taiicts advantage of'the costs and beneiirs of the latest 

:i.i r ~ c l ~ t r z r  .ttiJ ai;51'1~11ort ti'chnolagy. Yet Qwest, in its interconnection proposals is asking 

55%: k QOf?%l'it!ilbi~,811 $0 itjt19!!. I ~ C  tri~diti~tlill 10caI telepllony paradigm in cfeterlllinillg 11ow 

r r r w  qaog g, 'I IIC' rzct~crsrks shortld bc interconnectcd. 

f $17; t,:rrinrni:.hion tillould avoici relying upon the traditioilal local telephony 

p," ; ) i i~xJ~$~ :\)trf tn%te:rd cnforcc tiiosc policies and rules that accolnlllodate the substantially 

.I$4!~:ec:rr $ar;iicgics, r~eltiork designs anci economic constraints of AT&T and other 

c '-! fA  '+. tlrdrr ia prrimotc. (lie d c ~ ~ l o p n ~ e n i  of a healthy. eflicient competitive 

a ~ i b i ~ , ~ ~ $ r n v t r t  -1 I I ~ ~ - I H ,  rt-re ('rr1211nir;sion should cnsrrre that Qcvese allows the maximum 

Qs%ii.idt~$ HI 1f~t4gjiii)p iitld obtaining tccl~nically feasible intercom~ection facilities. At 

-:itc Iss,n 1 t l l  %Sic t~rr~lrcofl t~~~tion ~SSLLCS presented here, i t  is ill~portant froin an etlgineering 

*?f,alralp-4rrt th;+t L3!.E<:'s rrcc.ivc timcly, efficient and properly priced interconnection 

i :  ! ~ I C  ~ l j ~ ~ ~ ~ ? i ~ i t j ~ l  helow. will reveal the roadbloclcs thal Qwest has placcd in the 

p,&, 0% 31;cft t urli.*rczrnncc tim 

< < a  AndIy~ i s  of Qwest's SGAT Sections in South Dakota. 

1-nr purposes of t l~is Brief A'T'&T will address specific SGA'I' sections. Because 

g ,%, 1' X?;i?gb n~.u rc-;tctdrvt;s all clisputcd issues here. it should not be taken as an indication 

~ i ; ~ :  :*J, i .&I v,;ti~ru c i s .  i3thorv;isc conccdcs the disputed iss~les in this proceeding 

I ,  -m-w‘LCC* S(;,i'I' 8_7,!.2. h - Entraalce Fincilities 

r>i*,i?;['s Sli:l't prcs\~icfcs the terllls and conditions for interconnection it1 Section 

3 .  
f x7 , f i i i i i  7 c * ~ j ~ r c ~ ~ f >  ~ I ' C > V ~ ~ C S  tilree ~ncthods ofi~ltercot~necfiol~ that are available and 



dhrieifl>- rr%t.i~@i;?trt ivi ill :hc Act .  ' ' 'rlic thee methods ale: ( 1 ) interconnection tliro~lgl~ 

ia+lru-rcrtwtnjj c;tttcd "ct~nritn~t. fhujlitics:" ( 2 )  interconnection using nlid-span nieets. and ( 3  i 

?.z%~ar~z u~ ln t *c~~tn ' l  at crrllocution points. C'onspicuous! y missing Srom these metl?ocls is the 

+-pp>r.tr;ritp kt C1.1;Ss to obtain dedicated twnks to the CLEC-selected point of' 

-4% * -  
l!iigrc?rstletqc:5it+t1 f 1 ( 22''1 ~a VLVCS~'S network. 111 fact and despite Mr. Freeberg's 

t e+ f s r r rcbr t ! ,  hr s\u~dd appcnl- from the actual contracts themselves provide oiily these three 

rnedhsd3 'rit."\lilc Al'&I' is not nttcmpting to force Qwest to reniove its "entrance facility" 

)-tybi$3!fi, qf r5 jffir~~d'fiit~t fa APl"c!T srnrl other CLECs that they be able to obtain the 

i+eiJi~i,kti,~d brirnk trsutupnst sl~zndn~-ri for lcc\slng the interconncctiorr facility i'i-orn Qwest to 

srt9et6nllt'tr;'~i ttr the C.'Ll;C'-sclcctcd 1301 oti Qwest's network. 

21% ~t S ~ ~ I T ~ J S  i n  QWCBI'S ct~rreilt SGAT, 5 7.1.2.1 states: 

;." 1,2,1 awest-provided Facility. Interconnection may be accomplished 
shrfilugh the provision of a DS1 or DS3 entrance facility, An entrance 
itx;ifify axtcslnds from the Qwest Sewing Wire Cenfer fo CLEC's switch 
lizc:dtroi! or POI determined by CLEC, Elltrance facilities may not extend 
b@yrxld l f~o  area served by the Qwest Sewing Wire Center. The rates for 
mtrsnce facilities are provided in Exhibit A. Qwest's Private Line 
Trarrspafl service is available as an alternative to entrance facilities, when 
Ct,ET: uses such Private Line Transpart service for multiple services. 
Erztrgnr;~ facilities may be used for Interconnection with Unbundled 
Melvdorlr E~emonts.'~ 

.- " % ,  , -v-.*-.*.?,.,*'?,m--- 

. ' ~ ~ l ; u k  iijr 5tiX"I ;fwd ICAs slak otl~cr tecllnically fcasiblc nictllods are available, i t  generally I3iis to l i h l  

4::~ ~c~if.ta:,, tr tr i i i tS ta i  obi;;\ining :In i~trcl.connection trunk to the PO1 szlcctecl by the CLEC. Arl*B'l"s 
rup,-$renccv j i ; ~ h  il\:~li I \ \ L ~ L  if t i le co~itrcict is not express, Qtvest will engage in  delay tactics arld otllcr 
q . ~ ~ ~ 3 < ~ l i + g ~  : ~ t  p w u n f  t i ~ c  C"?,i;,C Srom obtninirlg the most efficient and timely interconnect or otht.1- nccdcd 
%'t$"ll,p 

" x m:.l~a-=?~ Riiif~.J rn Lr-~gIdigh~ 111~2 offending provisions. 



#41?#~ar $his prnvision mcms is that Qwest provides dedicated intcrcoimcction t r u ~ ~ k s  as 

- 2 1 4  ted5" ''entral~~e fi~cil i t i~s.  [which] are high speed digital loops. From Qwst '  s 

l w ~ 9 p t q ~ ~ i ~ ~  the C U ~ ~ ~ I I I C E  facility is a "transport system . . . that has one end nc n CLEC"5 

:hxtlit& lirc;ijian 0s puint of i~~terco~mect ("POI") and the other entl at the [closest] Q\\;cst 

4.gn-izzg \\;jrc cents.''" Thus. Qwest tells the CLECs that their POI will be at the CI.EC' 

s;v;jtql;al rjr scmlcjchcrt; art1 the ClaEC network, wllen "entrance fa,cilities" are tlic cliosen 

rw%cii>r,d of"itjtcrco~~ncctjon. No~vhere in tile SGAT may a CLEC obtain tcaed dedicn~ed 

Irturls tlrc Cet,ECl-selected POI 017 Q~vesr's ~wfwor-k (e.,q.. POI at the Owest tairden.1 

b ~ t t t ' h \ +  Beyon~I tlte ontr:incc facility, when that is the metllod of interconnection C~IOSL'I?. 

~,,'icate,~st's StiA'r offers only interoffice transport, an u~~b~mdled network elenlent. to carry 

lhl;: c:;%ll~ wllcrwer lire CLEC apparently wants its calls to go on the Qtvest network, 

I'~ttd?~tmi~rr,~. Qwcst's Exhibit A puq30rts to charge GLECs DS-1 and DS-3 loop raks Ibr 

the $*gUiUICe fircilily even though that facility is on Qwest's side of the POI where t l~c IJOl 

rgqile5 trtl tbt CE,EC netv~ork. 

1 t:ri>kiny ctpin at t11c SGA'I' provision above, it also offers--as an altern~t' I Y C  to 

c~i!t ' : t t l~~ 5f;llci!itics---lSI'jvatc Line TT'rai~sport, which is a retail offering in Q~vest's rctnii 

f;?fbilllh- 'f'fri~?;, tfze priwte line, much lilte the entrance facility and Dircct 'Trunk 'l'r~~nspost 

critlil?it?r;!iiorl wnzrM act as an interconnection facility except that it would cost nivrc 

ilc;::itthl: i.ji)i'~~~I difmil~lds that CLEGs pay thc Qkvest retail price of Private Lint- 'Tra~tspnrt. 

.," -2  -,r ,*-.,* --."---..---- 
"' JYtiE1c rhr rcrrl~ "entrance fitcilily" has been employed to describe intcrcaniiection, its detinition, ;it\ 

ri+fir;.irnci) iir c~~rniss iur~- i rppro~cd interconnection agrcemenls, i s  different Iharr the nne proposed b> 
t;;tto%! iri tfs regcut %GAT and the SGAT ~itterly disallows the use of dedicated trut~ks to tile paill& of 
snr.:a'cirtln~ct!r~n chuscn by 111c CLEC. 

I ?i.tki!'l sr 99 7- 1,: B 7.1 .?. 1 : Rehutral Testi~i~ony of Thomas Freeberg at p. 23 (fro111 S ~ I . J O L ~ S  preccdiny 
5% 43f$ ,4J l t? ]3* i  j 
'3% 4 ')^r, dt p 1206; 10!25i00 CIR Tr. st p, 485-88. 

8 



I VlO n~akes clear that thc CI,EC may choose the PO1 in 

.:.;I Ifc)(I?) :;tntcs in pertinent par1 that C)\l.est has: 

* :  t:$i; rlrit_a 111 i v t , t  itic, Sur 111s tiiciliiics and ccluipmel~t o f  any requcstjng 
T..I-.- ,, ,: s x ~ ~ ~ ~ i ~ ~ ~ ~ f f r , - f t i ! ~ ~ ~ ! ~  c;~rrit.r, int~1~connection wit11 the local exchange 

; ilr9F;'t ' 4  ~l%'f\'t<lrk 

1l1i1t Cl.liCs inay "clloosc ally method of technically feasible 

%, $ +  -., ;1sir:; i : r t t  $19 pGi l . t i r* r~ l i i r '  p o i ~ ~ t  017 //IC i11~b1ln7hel11 LEC's nelnjor.k. Technically 

i ;  I ,  1 ' c  t ~ ~ ; r : t ; ~ * ~ t t i  itlli.il I I I ~ I I I I I C ,  h111 ~ 1 1 % ~  110t liillitecl to, pl?ysical and virtual collocation and 

i?.: ;$:ik;- t ! r ~ - a $ c *  f frctctrs i r ~ l ~ l  (Iic f'cticral statute, Qwcst's SGA'I' docs r x t  esprcssly 

S:\ -3 . i 1 I 'A' !:\ i j f ~ t , t ~ ~ t  u I'OI 011 ( & \ ~ C S ~ ' S  I I C I W O T ~ ~  ~ C C ~ L I S C  therc: is no way tix the C1,EC 

i a * ' ? i t i  l i l t -  e i i i f l i ,  r t i ~ ~ r l  tt'rtrik ncccssL\ry 10 rcacl~ such POI. The cntrancc facility option 

i:! ; , , i i r ; , r s r ,  .t t &'I' :irlt! ollrcr C'fd13('s have, for some time and in accordance with 

11 poirlts c)1'inte1~coi111ection, and paid for i~iterconnecticln 

poink+, of j,rcxcllcc ("I'OP") or s\+~itchcs to tlic dcsigliated PO1 iil 

i * .- -; i i i ' * . l r r ~ : t l ~ t  he ~ 1 1 7 1 ~  10 ( 3 r d ~ ~ -  cost bascd Direct ?'runlied Transport f i o n ~  tllu 

~ l l v  ( j r , ~ c s f  S \ Y I I C ~ I  iit the end of thc trunlr, whethe]. that s~vilch is 

I 6:1^i~i o l l i c ~ .  'i'llc Iliscct 'T'sunkcd Transport should sun 



fi~cilitics or other costs to the POT that the 

t ~ h e ~ h c r  il tnnrlc~n or directly to an end office. The 

' : 
3 - ; ?  c:-IIIE:: t i c  51 15t5 I i 'ttt.ili~'ii 1 x 1  ~ ? T ~ I C T .  an adiiirionnl cntrancc facility, \vhich only serves 

E:lirc.cr 'rrnnkccl .Transpol-t is n mileage based 

nt~Ic*, ipc sjlould be: calcul;~tcc~ ti-on1 the CL,EC s ~ v i t c l ~  to the 

- - i?I';i loop charge. I hesc r.ruilks are carrier to carrier' 

if ~ h i ' y  were elid users or long ciista~ice 

i : I. 1 rk f '  la i~ lcs [hu t  # 7.1.2.1 (with a confor~i~ii-ig change in $ 7.3.3.1.1 ) 

1 .?,.I cumplia~lt wit11 the law. "So allow CLECs neecleil 

. . 
~l r ry ,  taling 1i4111 the cost saviags that brings, Arl'&?' 

. -a 
= r  1 f3wsst -provided Facility. Interconnection may be 

.~:.*,;:~li:-!:?:.!~r.ij a1 CLEC's opt~on, through the provision of a DS1 or DS3 
r u t !  ,~!).cs: la<.iii\\l". pjrgct Trunked Transport, or both. Such a facilit\/ 

rsi.t41fi'";4.";;i f!qr;? g.(-;L,giC-determined point on the CLEC's network& 
C i  i n: ,i,ipj~~p~n.~wJ _P_Q_IJ Qwest's network. The rates for such facilit~es 
r ~ l f :  C! ijlii~:f~d irj E ~ h l b ~ t  A Qwe~t 's  Private Line Transport service is 
.t , . J r t , j t ~ W  3% barr aiternative to other Qwest-provided facilities, when CLEC 
.?Ly=i:i !+i.ltih Ft~ivatt" l..rne 'Sransport service for multiple services. Qwest- 
i ic,2;frciei=r i;ani~~tes n7ay be used for interconnection with Unbundled 
?:i*atjl;./l;i!k ~ ~ ~ C T ~ ~ I P I ~ I ~ S  

- .  
3 -  i f I31rcct 'Yrunked Transport (DTTj extends from a CLEC- 

-pzF.-Tjw ,, ,,.,,i<+.,ri %&-% p ~ i ~ t - ~ t  nn the CI-EC's network to a CLEC-determined POI in 
iS~,~ie%r 5 j l i t$ib+~rk The applicable rates are described in Exhibit A. DTT 
';L +iig;,cc ;tr e ~ s I o u ~ ~ ~ x . !  as dedicated DS3, DS1 or DSQ facilities 



; I 4 t i ! ,  I r t  S " )  <)west further conftlses DT'T by eniploying 

, % 9 
'+ % , 

, . , 1 + - \ I 1  11ic conliision necessarily leads to thc concl~lsion that Q\i~cst is 1101 

i t l i  .i-.t.nnpic*, i t ]  Ili:, r-cciprncal cr,mpcnsatinn testimony, Mr. 1:rceberg li-0111 Q~vcst 

i 3 ) i ~ r . i  1 r r :~ ih td  1 r a n s ~ c ~ r t  is :1 reciprocal compensation cliargc for Qwcst's 
i.tai.5 P ~ ~ ~ I ~ I  $ i f  .$!I ii~lil~fci.r~iptcd pntii between the s~vitclies of two different 
,, .rtr:cZt.. I11tcct tr~rnks c a l ~  link a Q~vest end office to another Qwest end 
t :b! l i i  i , # :  I , )  - I  1.1 .I:(' C I I ~  (\lSficc. Dircct 'Tnunked Transport extends fro112 a 
i)t+, ~ C T X  filg. \ l i i rc ('cl~tcr ncur tlia carriers' poilit of illte~.connection to 
~ F I L -  ~c ; r f~~i t i ,~t i~ls  C;III 'S  \;11idc111 (7s encl oflice switch. Switcl~iling is )lot 

17 
~ ' f t t ~ i , ~ i i >  pcrlc-rtr~~.d ;rt n (]west Serving Wire Center. 

i : i  ,, ,trttiZ,rst, r 11 his interconl~cction testimony Mr. 1:rceberg-tlirougliou~ the niany 

, ! $ 5  'l,ttc*J 1h:r1 l>' l ' l ' \r: : ls that past oi'transport that CLI?Cs employ between thc 

" t r ; ~ ~ ~ s p ~ r t  syst~lii . . . that has one end at a CIXC's switch 

&, , i : ; .r i i  .;~i,.i t l i i .  <,tjlr!r x s t ~ t i  the [ c I ~ s c s ~ I  Q W C S ~  scrving wirc cente~, '"~ and the Qwcst 

: I,:,:. :?: '.'"-.:,-$j ,,r ~ A I I ' ~ : L ~ ~ '  to :l ()\Ycs~'s cncl office without traversing o tandem. 

- i , 9 - ~ ~ : : a  c?: ( ~ ~ i i . r " + . ~  ~ttsii,it:~l iluring tklesc workshops that CLECs could not obtain D'I'T 

<.  ! :, F.+i,i,:.;,p. 1 I I I ~ I L :  i t i l l )  c ~ ~ I . c ~ c ' T I ~  10 ()\vest's switch. 111 fact, C12EC's, under the tcrms 

-: , +.;.-:jrt. a ,,aAot;\ bci/\ I . must ~~urti';l~asc cntrance thcilities plus DT'I' to interconnect: 

to in~crcor~ncct a ('L,l?C swilch directly to a Qwest switch ill 



f 'rli!ct 4 ?.:.?.I .5 oi-tlie SGA'T, Qwest proposes to arbitrarily limit the II'!'?' it \$il l  

. *r i ;v . i , j l r , ;  ( ( 3  511 1llili.s ivl~jlc [lie CLIZC' ni~lst construct the rerilainder. l'liis makes 

r i i . , r l \ ~ 5 j ( r : i \  110 SCIISC : , ~ I ~ c c  t h ~  I.l'I"T' rrnder consicleralion, by Qivesii-s own 

31;\ \ i=!~t~\ l~lc~:\ i~t1~" 1I~li1litioll, is tlic 117'T 11cedec1 bciwec11 two Qwest switchcs inside its 

( : i ~ 2  ~ t i * t \ i r , r - h ,  (J\i'csl lias stcacll'itstlgl ~naintai~ied that the CLEC' 111ust order entrance 

1 ') 
I i , - j i i l l i - . *  l l c j t  1 )  1 1' I O  cc;nilcct 111c C'I.EC' s\vitcli to the (&vest network. 14s n 

t ~iii*.rtiiicllt,'t'. i t  is  (Iil'!ic~~!t LC> I I I I C ~ C ~ S ~ L I I I C ~  1v11y Qwest would sequire CL,F,Cs to huilcl 

1 . t ~  ui:i: i '%, t ? c t~c*cn  (J\$csi s\vitciics in the Q\vest nctwork as this 50-mile l i m i t  

ii;,r:-r;.ipl;ttc:;, SIIICC I'I'I'T is always bctwecn Qwcst switches. In Fact with I-espcct to this 

Iloii:iirrt:?tr, ih ro i r~hn~~t  thc prcvious \ \ ~ ~ r l i ~ I l o p ~ ,  Qwest generally attempted to justil) i ts  

i r r  zr\tI:' l i t i ~ i j ~ t i i ) ~ ~  ty pro\~icling cui estrenie and ~il~substantiated hypothetical of a C!-IJt' 

!\:.I; i:~i!;!~t i l ~ * ~ n ; ~ n d  hnndreds of miles af Dircct Tr~mk ~rans~or!.'~' 

!<t.\~crtliclcss. the Act clcarly states that i t  is Qwest's obligation Lo: "pro\-idc . . . 

i r l ; r * : r i l t i ~ ~ c > c t i t ~ ~ \  ith thc local cxchange carrier's network . . . Ihr the transmissio~~ and  

~ f i u ~ i i i g  tit ti*lcpl~olic crchilngc scrvicc and uscliangc access."" According to tlic I!(.('. 

, % I ,it3: i i t ) i :  .?5 l i c ) ( 3 )  l o ~ \ ~ ~ ' r s  bal-riers to competilivc entry for  crzrricrs that h;\\.c not 

IlrbpE:j>cb~l u\~iq\iiti~us nct~\rorlis hy permitting tlicm to sclect tllc points i n  all incinmbctlt 

i I ( '.,, n~;r\~or.k ;I\ which they \vish to deliver traffic. Moreover, because competing 

C . E : I  I V I  I 11111\1 c o m p t ~ ~ ~ ; ~ t c  ii1~~1lii\3crit LIlCs for Llic acldi tionul costs itlcurrcd hy providing 



::*,::I l-:ti,ci tl:,tl. ~ ~ > , 1 : p ~ l i l o l . ~  JI;I\~c incentive to makc economically efficient dcc i s io~~s  

~ 4 1 t i l j 4 ~  jxtt. ~,!\\ccst's 50-iililc limitation on DT'T violates 111c Act and the 

1 5 a r ; , ~ , I L ~ O ~ I ~ I C ~ ~ ~ I I C I I ~ S .  h40rci)\t~r, Qwcst has 11evcr presc~~ted even a single real 

i i .;i!~pi'l~. ~ t t l t  J~:IS il prcscntcrl cvcn n shred ot'evide~lce that it would not rccot'cr 

J , ~ ' - L +  L ~ ; I , ~ : ,  I L I  J,1 I,(), -1 1111s. t l l ~  S O L I ~ ~ I  ilakota Commission should sc:ject Qwcst's 

. , ~ r r ~ ~ r i p ~  10 ;irtilicially limit its Icgal ohiigcltions by linding that Qlxcsl's 9 7.7.2.5.1 

1 tislp ) g 4  \%c I .\ 1% ;131(1 ](':IS iil[ll)pr01)riateIy limits and \,urditns the CLECs 

3, --. S(;X'I'k7..2.2.8.13 - Owest's Ability to "Snatch-Back" Trunks t h d  
('B,EQ's have Pairclnascd 

7 1 
IIL:qit\c (.)\\L':J's i~iodifi~atiorl-- to this SGAT section, thc displrlc remains n ~ t d  

i l t t  (-)\I, (:sf ' :, llli\v:1t~;i,11cd heliel' that oncc i t  installs li7r a CLEC \.arious 

, i t i i : t i c i l : l ~ ~ * ~ - i i t ~ l i  ~ F I I I ~ ~ S .  i t  l l i t ~  ;I unilateral right lo dctenninc tlu~t klre CLEC is 

;iitttcrirt~il,~ii;g ~ t s  trtluks and snatch \'arious trunks back horn thc CI,EC rcgt~rdlcs 

t 1 ! , r  "",, 1lcc3+ 01. plans h r  tlic trilnks it holds and pays for. Ec i . rno~~l ic~ l l l~  it rnukcs littlc 

s , i r t ~ s - , c  it?! ~ ' i , l i ( ' t ;  tu install. maintain and pay for a vasl n~umher of'undcr-utilizeci trl~iihs to 

i>tirr:*,t 1711$ ttlijt.x.fi> ;IS b ~ i c l i  policics cost the C'L.I'C just as mucli in s\\iloh ternlii~atictnh ;is 

s:' if. i,; . i.i\tl..,r, 1 1 1 ~  nio t i \  c l i ) r  (Jwer;t's dcsirr, to snatch-back trunks !111i81 17tjl1dyc~i in 

- , ---.< - *---- ----- 
J -(: .. e : ~ . r t ? t . r ~ , . ~ r ~  , ,j f i l ( ,  L I I :  (11 ( 'OIII /JL~/I / I I I I?  /'I.O\II,YI~II.\ 111 (IILI ~ C~C(~T)IIII~IIIIIIL'L;~~~~I~\ x-fibr of i!J1ifi 

- b r . l  i ~ l * ( \ ~ l s , + l l  i,ot $11 I:'PL I~OIISC' ( '~/I.I.ICI-S ( I I J ~  ( ' ( I I I I I~ I~ ' I .C ILI /  . \ l i ~ h l l t ,  R L ~ [ / ~ o  S L T ~ . I L ' ~ .  I'/.o\*i<!t'~.\. ( ' I  
,;. . ... * h7,, , " i i  Oti  ,I;. i);-\ SS, \:it\! ~~~~~~~~I 311d O~.dcr, FCC Ct6-325 (fi~1 ?\US. 9. i9 l ) l t )  :I\ 7 2 0 Q  ( " F i i ~ t  
% ' + ; 7 3 T r  U ! I ~  tlcf/(T-- 1 

r A ,  ,: - 111i~111ic~i j r ~ r , \  i',it)il I I O \ \ ,  I l i ~ s  C,) \PCS~ c o ~ i s ~ ~ I \ i ~ i g  \vitli ~ I I C  CI,EC' on reasons \ t h y  tllc C'1 FC' m,t\ 
: (7,: !,% L,:<li 1 1 1 ~  .:IIIIJL"ILI!III/CJ trunks, \XI[ (.)\vest still has thc n u t l i o r ~ t y  lo reject tile C I.ECc r . t a > r l l l t l l s  ;111I) 

1 ,I\ <* L ?  .b ;. ~1 \ i l l i , ~ t  



t .  I 1 t : t - ~ i ~ ~ ~ ~ n o r u ,  C)\\cst.s policies segardin~ end office trunking rat11~1- than 

ichf.il!cll\ rrtlnklng ha\$c crc:~ted tlic ncccl 1'0s more truniis than CI,ECs would c~ther\t.ist. 

1 7 , l i ~  O I ~ I C I U C I  k ) ~ ? ~ i  tIi~:~.cf(~rc. i t  C ~ C L ? ~ L ' S  il -*(c'ntch 33" for t17c CLIZCS' r:f'ficieilt t n ~ n k  

l ~ ~ ~ ~ ~ ~ , ~ l ~ ~ l l l  

' I  I - (  '. arc ill t l ~e  I>c'st ~x~sition to judge and prqject their futurc needs t i ~ r  

~rltc;cirltrlr~~~ilt,II tr~ii~lis. 'I 'hq S ~ I O L I ~ ~  determine if it is approprialie lo return undcrutili/cJ 

:r t i t : i ; .  i t r  I,)xic\t. C)i\csl s l io~~ld not be allowccl to make such a decision unilatcrall:!. 

i i s : ; , ; .  1 i'k I t.i.+il\lcSilr 1Ji;lf the ( ~ C I I ~ I I ~ I ~ S S ~ O I ~ S  find @vest's SG;\1- 7.3.2.8.13 {e\"cn s3 

i l ~ ~ * > : ~ Z i ~ l < ! i  : i ~ ~ I , ? t c ~  ! I I I C J - C . U ~ I I C I C ~ ~ ~ ~ ~  a\iligntions hjs placing CLIZCs in thr-c:it ot'los~ilg 

>-I 
r j i ~ y : r  ~ i i l : ! k k  ls:~icij I I ~ O I I  '1 utilization standard to \vhicli Qscst  itself is not 11cld.- 

% 4 
i , t ir ; , ) \  cr :IIIJ 3s ~ ~ S C L I S S ~ C I  in thc pre\/ious section. (&vest is not rnnl~;tgin~ ils 

l r : t , * 4 r \ l i  ~ I \ I I I L  -15 cmzc ~ l~ i l i~a r ion  10 5096. -1'his means t h a ~  in a given mcsntl~ a very large 

iia~:ii!~c'! c i f ' t r  u~rks usc Icss ciiai~ 50'?/0 ulilization. '1-his ~vould be in violation crflhc 

triiii;,ztiLtti nrlc 11i;tt (.)\ircst \v~?nts to i11117ose uj~oti the CIXCs. II'Qwcst nccds ncl~iitic~r~;il 

i t i ! r r l L  y : ~ j l : i ~ ~ [ \ ,  i t  shot~ld i ~ / ~ i ~ l \   his rulc to itself. 

l i i  : ~ ~ i ~ t ! ~ i c ~ r ~ .  i l  is ~nuch casicr. fi3r (,)\yest lo ~nternnllj nianrtge and rcsizc Q ~ l . c s ~  

KIL*IV-~+I!. ~~"ll i lhs  [Iran i t  i 4  f o ~  C'I.EC's tcr order I I - L ~ ~ ~ S  fi-om Q~\7csl. get thcm f;?rcihl!* c lo \ i i i -  

..i,i:,! h i  !j\tc,l ,  i i ~ ~ ~ t  111~11 nccci to rc-accluise the t r~i~iks  again ro nccon~modrltc grln\th. 

I : i 7 1 { ; \ ' 1 1 l 1 t t l ~ ,  x t  bcnr'tcr LI Cl,I,C orclers a trunli li-om Qwcst. Q~vcst cllargcs a sizcnhlc 

3~c-r; i . i : t ,~iir i i~g C I ) ~ , !  to tlli' C'I,I-C. So. i t  is cspcnsi\.e fnr t 1 ~  f'l,l,U trt have Q ~ ~ e s t  clo\~n- 

~ 2 % -  $ 1  !]ti:!!. &11141 iilr'i! ,~tiprncnt i t .  ant1 i t  is bcncfici~il to (J~vcsi to dcrnand iloivn-sizing thl 

~ 1 ~ 2  5.: > L L t 1 : l :  )!I\ ,>I*% C L ~ ,  

' *.. , b.:!, t.i 11*.t1rl t \ f l i i f , ~ \  11  c t i ~  Ln~erconnect~on and workcllop transcripts 

14 



, ' \  i"ii 3 i I (-I;\;.[ ~ , I ; I c c ~  I I S C I I ' ; I S  C I I ITSC~ '~  ~ ~ l ' t h e  C'I-EC's trunk utilization. 

1 ; L ~ I - ,  c, (?\\cst tlic right to ~inilaterally dete1.11ii11i: that tlie CLEC isn't 

ti., (J\vcstas ~~tilizntion den-rands rr11c1 then allows Qwest to take 

1 ,  i ii: - t i  iili1.i t i ~ , \ t  I):\. (-1 ; ~ I I ~ s .  I his gii~es Qwest unprecedented po~ver to interfere in 

$ ,  : I-* ,: .II;L- 1 5 ;  t h ~ .  ( - i  1 ( '  I ~ C ~ : I I ~ C ~ I C S S  (>l'\vIii~f (lie CI,ECs pro.jectecl plans or needs for the 

1 r : ~ i l ~ t ' ~ ! l l t , r i ~ .  rlierc is notliiiig in this section that requires Qwest to return tlie 

i4, t:;. ll?l,. t I J I ' 11;i:, l - u i c l  for installing thc trunks or use its own trunks at tlie same 

, j i  j . r r l t  1 ;t\c*, 11 ~ l c ~ n a n ~ i s  ol'tkc C'I . ITS. 11s the cvidencc Srom other procccc.lings 

. i j s , l  ,*.--, t,l*,:,i..+t's on n trunk utiliz;~tion on any given trunk may wr:ll be below the standard 

i t .  - - i l ! ~  I: li 1i;)liis I'l.l*:C's. 'I'hus. (Jwest is discriminating against CLECs and iiot providccl 

-1, - M(;:\'i' 6 7.3.1.1.2 QJ~vcst IIPolicics B'revent Efficient lilse of Facititi .~ for 
I nti*rc{~nnc~tia)n. ---- 

(*I!$. I;+J ~q.'t'tcct I \  el>* ~ T I . C \ ~ C I I ~ S  the cSficic111 usc of s p a r ~  private line facilities for 

: t i ! ~ ~ r ,  ~,I~~II*C'III,II t l t~!~hs IIJ'  t:l.~arging the CI-EC' private linc satcs h r  tlie intcrcounrctinu 

1 1  .i:i,%* ( . ' I  I C "h, l ~ u !  spcc~~l l  nccc:is or 1>riva1e linc facilities from Qwcst to reach cnd uses 

I, . ~ ~ , i i t ~ l i v ~ ~ ~  1 I I ~ * s L "  S;LIIIL' I':~ciIiti~s ~it11 be usccl to tra~isport intercolincctic~~i trunks. ?'llesc 

t i.* i .,iiff!:rr.r1i8c i t 1  tlic tccl~nology uscd to trnnsporl. thc t ~ v o  types of tral'fic or any othcs 

is', {I!.. i c.! -,l~i I ~ I ~ I I  tlic I';icilitics cannot be sh:uecl. 1Yropc7rtional pricing can loc tistif to 

:~~i ; ,q l :  ~ . i ~ i , i i .  i Ilal 2~9 :IIC C ' i  .1:C1 f i~ r  lllc 1wo fyprs (of traffic. SC;hrS $ 7.3.1 . I .2 cl'fccti\ cl! 

F ' 1  I ( '  I ~ r j n i  i151tig csisting sparc priv;lte lilie transport I'icilities Sor 

11\14 11) ~'11~1.gi1ig pri\late linc rates Sol. the complete facility. includ~ng 

ic ) i i i c J  ( ; [ I I C ~ L \  ISC hc. I>illed uncles thc rcciprocnl compcnskitlon 

iitlcrct~liflcCtlOil I?llfJ>OSL'S. 



- -, A ~ i , : t ' i \  ? t t ( ':; ~ C , I \ C  special access Ihcilities. sucli as DS3 or OC'II. from (,>\vest 

t . . .  i ,  G ; - F - ~ ~ ! ~  .v!,,i (:sr,71 t r , ~ i  ljt (lirccll! I O  11ic C;I.,EC wire ccnter. These facilities are also 

: : I :  I .  I lie s:unc lhcilities can be used to haul interconncctio~~ 

ii:i:>r.-~ t i ~ * ~ i r  i!lc C ' t  j f l,\\~i:\i to t l ~ v  (Jwcst switch. If a C1,EC 11:~s a11 existing DS3 corn 

I i- ,: : ~ i  \\it: t ' 1  t i' ci~i jc i '  11131 is IittlS Sull, i t  makes no :;ensc to rcquirc the CLEU to order 

11:itll ;I Ti>\ \  in~crconncctioll trunks, h ' e ~  that is exactly tlie effect 

', ()west will i ~ l l ~ \ ~  tllc CI-I:<' lo usc the private line 

~,\rl~jtl:t ihc intcrco~~ncction traffic to reciprocal compensation. 

1 . ~ ~ J ~ I S L  , I ~ ~ ~ ? \ I I ~ T C * I I I  ;\giiinsl charging npl-~ropri:~tc rates is. in rcalit!;. that it 

, .:.% ti8 ri ,  i1.19 ! p i  ille I 1 I :( ' :IS ~nucli moncy, A'T&'f and other CLECs are ~villiug to pa\, 

E . ~ i + i l ' q ~ ~ f u ~ : t I  J ) I I L C .  (iir \ \ l \ i ~ t  is  U S C ~  Sor private line and what is uscd for 

5 I S ~ I I C * ~ '  t11~1.c i s  I IG  tl~ixiiig of traffic, each trunk on the facility ca~r ics  one 

. - I  i j j -  r urt , t - t  * I  .ii t ii' t'j7c ;1111I C:III t ~ e  ~11:11'g.cd j ~ r ~ p o r t i o l ~ a t ~ l y .  QIVCS~ 11;~s hecn required to 

, i t  , ; ; i t  12, ,,! . ! i i r ; t i i t r r r .  ~11, I L I ~ ~ ~ I  t11c-y h;i\.c yct to proposc compliant language. 

+ : ~ ~ i i 1 1 1 1 1 :  I I ICC!  i t s ,  ~ i ~ ~ c r c o ~ i ~ i ~ c l i ~ i i  isbligations by forcing C'LEC's Lo lx~ild 

, I I C ~  lint 2nd intcrconncctiolm traffic, wllcre C1,ECs \iould Iia~re 

- i s ; : ,  j; ! ! i ~ \ l . . . ~  I ~ ~ I C ~ , ,  : , I  Z;trir\ local inlcrccsnnection traffic iCil cffiiciently usccl its 

(..hie:;[ should he Sorccd to allow this cl'liciunl use ol' 

t c ~  cntcr- tllc. ](>jig clistancc ~narlict thciiisel~~es. whers 

- >!. r! :'+ ,: : ! I !  , k i t  \ I  I V S L I . I : ~ ~ ~ I ~ ~ S .  St), ii)r e ~ a ~ n p l c ,  if a CT,I:C employs 8 of tlic 23 

lot-al tr~iftic:. i t  shoulcl pay for  tliosc circuits based up011 



7 7 , .;.. , . , :,, . ~ ~ { I I I J  hc p l - j~c~ l  31 irh;it~:\lcr thc tariff dictates 
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ATSrT Communications of the Midwest. Inc. ~",~TL!'T"! hereh) flJc3 tts r.et'rZitid 

comments on disputed issues regarding Check\isc Items 2 i as rt rc!ntcs ED crsrnbrnirtlisfi r i r r i : - . k e k .  

elementsf. 5 (lacal transport) and 6 (local switchln~). 

I. IINTKODPTCTIO?qT 

The Telecommunications Act of 1996' was slgned into l a w  or) Fetrru;lrj 8. 1 ' I ik ,  -1 hc 

1996 A d  imposes a number of obligations on incumbent local exchange ciirrrters ~"II.F:C:,"'I 

One of these obligations is the duty to provide "nondiscriminatory acctess tn t ~ ~ t i + c l r k  c.trrr~c.nt~- i r r i  

an unbundled basis at any technically feasible point on rates, tenr~s and condftilnns thirt :ire ju,"it. 

reasonable and nondiscriminatory."' "To obtain the nuthonzy to provide in-rcgiat~ anwr t~ t4 'h  

services, ths regional Bell operating company ("RBOG" or '3BOC") must d~~ i~n ! i t r r i ~ te  1X7:tt !t ti: IFS 

compliance with tj 25l(c)(3) and Q 77 1 of the 1996 Act. Inore specrfictiily fc)r she ptirsri;i*~t:~, 5 1 1  

these comments, $9 271{c)(b)(ii), (v) and (vi).j 

Subparagraph (ii) requires the RBOC to demonstrate that i t  is cither prnvid~r~g a r  

gcncratly offering to provide "[n]ondiscriminatory acccss to network elarncrtts ir.1 ilil.cord#r~cs: 

with the requirements of $9 251(c)(3) and 252(d)(l j." Subparagraph (v) requircs thr: WiS6X' Zrh 

demonstrate th-a it is either providing or generally offering to provide "[l]ncnl triinspoi-t irc~nz ehr 

twr;k side of a wireline local exchange carrier switch unbundled from sw~tctling other scr-l;r4:,.rsi; " 

Subparagraph Cvi) requires the RBOC to demonstrate that jt is either providing or' gcnsr;lllj 

offering to provide "[l]ocal switching unbundled from transport, locill lncrp rransrnlssion ttin tl;lttar 

services." 

Pub. L. No. IOJ-104. 110 Stat. 56, codified at 47 I1.S.C. $ 151 et saq. ("1996 Act" or "hct") 
' 47 U.S.C. 5 252(c1/3). 
47 T3.S.C- 5 27 l(c)(B j(iij(v) and (vr). 



The Federal Commun~cat~ons Commlss~on ("FCC" r has conclutlc.d "Lli:lt ~s R f l f '  

)~rr-otrdts' rt checklist ilein ~f l r  actually fumlshes the item 31 ratzs and on tcrnls 'tritl ~ ~ ~ n c t ~ ~ ~ c l - n -  

tZv.t€ cornpty with the Act or, where no competitor is actually ustng the rtern, ; l a  DCIf;" r.i-iirhi:-- :he 

.~=hccktr~t itern available as both a legal and a practical matter. To he provtdlng' it e'tted,iir.t i i b : ~ i  

$1 BOC must have a concrete and specific legal obligat~on to furnrsh thc itcrn upon rrcjr;e.;t 

pursuant state-approved Interconnection agreements that set forth pt-iccs nrrd crihcr tcrtr-r% iirta! 

cond~urur\s for each checklist item."' "The phrase 'generally offers to pruirdc wch ;i~ccl;~i ix- 

rhtcrcc)nncction' requires a BOC to make the checklist available as both 11 IcgiiI rind gi:tcirc.,ii 

nmitcr."' If the BOC claims ~t is generally offering an item, " t f~c BOC must f i a s~?  a cclncrcrf: :irt4 

s ~ , c i f i c  legal obligation to furnish the item upon request pursuant to i ts SSAT."" 

The FCC has deternlined that the BOC must provide local IS-;lnsyrcjrr and Its.:;rt s*,\ jiit;,nlt 

is3 tlnbundiad network elements under 5 25 1(c)(3), independent at' its c)E:~Iigatlrrn ustifcr $ 23 1 ri- 

~fihurzdle local transport and local sw~tching.' 

Thc FCC has defined the scope of the ILEGs' obligation to prcivrdc n:rficfi$t.rt!blbbir;tfr?t.~ 

ikcccss re ttn$undled network elements under 9 25 1 (c)C3): 

jA]n incumbent LEC could potentially act in a nondiscrtrninatory manner rzii 
providing access or elements to all requesting carriers, while pravid~np 
preferential access or elements to itself. Accordingly. we cunc!trdr: tkirrt thc phr;tsc 
"nondiscriminatory access" in 9 25 1 (c)f3) means at lezit two things: first, t h c  
quality of an unbundled network element that an inctrrnber~t LEC providcx, sls 
well as the access provided to that element tlrrtsr hc eijiccrl hefwszrrt G T I ~  c~~rrit*l3 
rr.qu~lsri?lg access to that eleaielzt; second, where techn~caify fcijsnhle, i l t r ~  ill CC,C;Y 

* * . , . ~ S  .. 

' .?pp/rr.r~rrorr OfAn~ertrr~rlr Altrhignr~ Prlrsitarlr rr, 5 271 qf fitc C ~ m t n l i t ~ r ~ ~ f l t r ~ ~ ~ t ~  r1t.l o/' /Y,IJ, ( t i  r ; r r ; f q r f i  c j  J'i, f " r i *  :,S, 
i/rdE;1~gttlrt, IrzrcrLlTA Scn.ices rn Mrchlgat~. CC Docket No. 97-13?. Mcmw;tntfum Cfprnron itnd r'ltiter. jutL$' Q': :+q, 
frd hug, 19. 1997). 1 110 ("Arrlentcclr Mrclrlgntl 0r l lcr" l .  
' Appiicctnnrr c,fBcliSorrtlr Cn~porolron, P I  a/. Pursrtanl to $ -771 qf t / te  Conrnrfnzrt crtrart.r Act it/' / 8+3  ei~cirt:pt~~h~i[ i t  
$'riri*riic irr~ltegirrn 1nrerWT.A Scn3rces irr Soritlr Curalrtra, CC Dockel No 97-20S, Merni~tgtnrttrm IJui~tt~irr: .!nit 
U~dst. FCC 97-418 (re1 Dec. 24, 1997). fl 81 ("BcllSorrrlr Solrtl~ Carolina 0rrjer"i 
"4, 

i~<p/rtneiriaitntt nj rile Lucnl Con~perrrrori Proi:rslnt~s of lire TcLecortlnrrrrticn~ir~~r~ Act i 3 f  iI)Vi$, C'i' l1ildkC( xL> ?>ir 

98, Third Repart and Order, FCC 99-238 lrel Nov 5, 1999). 'fin 253 and 323 ~ " i : ; t f i  Ht.trruttrJ O r { l ~ - t " ~  



The duty to provide unbundled network elements on "tel-ms. a~rd ct.)r\(iitt~ris h i t  

are just. reasonable, and nondiscriminatory" means, a: a rnlnlmurn, that wt~stevtr 
those terms and conditions are, they must be offered oquatl y to all requestiny 
camers, and where applicable, they must be equal to the terms and cxlndttrcmii 

under which the incumbent LEC pro\lisions such clemer~ts to i tse l f .  'IVc : t i s o  

conclude that. because 5 251(c)(3) includes the terms ':just1' and "rensun~~~.rlc" tEisn 
duty encompasses more than ihe obligation to treat carriers cquially, fntcrprating 
these terms in light of the 19916 Act's goal of promoting l~cill cschanpc 
competition, and the benefits inherent in such con.rpctitior1, we conclirrk tlttrt rira~:,li. 

fcnm require irzczinrhent LECs to provide ruzh~ctidlc~rl clcv~rev~t,s i i rnci t~ dksnns isrrii  
condirio7z.s tlzat wo~ild provide arz eficierlb cor~rpeti~r~r. wit11 11 I I I O L I I I I ? I ~ , P I I I  
opporrunity to ~on lpe te .~  

The Commission, when reviewing Qwest Corporation's ("Qwsst"s"1 Stiucmccrt ot 

Generally Available Terms and Conditions ("SGAT") and interccunnection agrecmcnrh, rrrrr:;! 

determine whether Qwest has a concrete and specific legal ohligat~nn to prrsvide ~ h c  chc~~b;  list 

items on a nondiscriminatory basis. The terms and cand~tions must be. ccjuul to the tcnm irrfif 

conditions under whtch w e s t  provisions elements to itself. and such rsrms slncl crandttlirni nimt 

also provide CLECs with a meaningful opportunity to compete. The Ccrrrrm~ssion sl~nwlrf 

conclude that Qwest has failed to satisfy these requirements with rcspact to C:l'~r;ckfis.i itana:; 2 ,  9 ,  

and 6. 

A. The Provisioning alh: "ombination of Unbundled Net~vork IZ!en~v~~is  

Qweslt is prohibited from separating network elcments that are ttlrci~ciy con~b~rla~f  i r i  i t 1 ,  

network." The Ninth U.S. Circuit Court of Appeals, moreover, has L I P I I C ~ ~  P~OVI! ; IOJ I~~  tit 

' l v ~ p l e n ~ e t ~ r a t ~ ~ , ~  ofrlze bcrr l  Cotnperitiot~ Pmt~i.riotts in the Tellcco~?r~nut~rc~~t~~~~ts tlcr 131' f Wt5, Cc: lln&,~it h,, ' 1 1 )  

98, Firsr Report and Order. FCC 96-375 (rel. Aug. 8. 199G). Y[ 3 13 (footnotes orn~ltcd) (rmpknitk ~ i j r f c J ~  ji"krrrrtj 

Conperitiot~ Ordei ' )  See also UNE Rcr?~nr~d Order, qm490-49 1 
Id.. 7315 (footnotes orn~tted) (emphasis added). 

"37 C.F.R. 5 5 1.343b). 



nrtelrsnnrtctinn agreements requlnng Qwest to combine network clcrncnls on hch:iil of C&~:C-I ' 

a ". 
Qivcst has also stated t h a ~  1 1  ~ v i l l  volunta~ily combine nctivork elements C J ~  i)t'h;kif t j t  Cf,r;ic-h. r tti. 

C:f'rrtimiss:sian l l ~ ~ r s  must determine whether the provlsron of network clcrncnts in ~ l a ~ ~ b ~ ~ i ~ ! i t ~ i ? i  Er? 

Qivast ra r-fclndiscrtm~nalory, "allows requesting carriers to combrne such eierne~~ts tn r~rifcr t o  

prsv~de such 1~lle~0mmunicat1on serv~ce,"" and prov~des CLECs a nleanrngf~~l ~ ~ l j l r ' ~ M t ! f l l T ~  1 t 3  

t-rxmprtc.'' Qwcst's proposed provisjons fail ro satisfy this standilrd in scvcr;xl n~alcn;it rcsgui*;si. 

1. Qwest 4s obligated to build network elements on a n o r ~ l r d i s o r i m i n m  
for CLECS ICE2-13; W - C - 8 :  EEL-51 

Qwest does not believe i t  has an obligation to build UNEs. The SiGC2"Pstut~s that Q k % l c . ~ ~  

wmlf. prnvicta CLECs access to U N E s  "provided that facil~ties are availrthlc."" In ihc ,rcc~sr:,11 of 

SGr.21' regarding construction, it  is clear that Qwest will not build t@iE5 unless i t  tz2:Eixlvub*. 

b+sa4 on "an individual financial assessment," that i t  is in C_)we.~r 's interests tcr d t ~  s i i  '' ' f t  i:\ 

d4'T&T'9 position that Qwest must build UNEs for CLECs under tire samc terms and cnthdrttiirl-\ 

I. .  !hiit Qwust would build network elements for itself (or its retail cusrz~nrergl i;<rbl-ik;it%eil r,ita:+ 

Thc FCC has stated that, 

"ftJhc duty to provide unbundled network eiements on "tcrrtrs, 2nd ctctnd~rtrsrr*: t!t,i~ 

arc just, unreasonable, and nondiscriminatory" mcans. at a mlrrrrriurn. that 
whatever those terms and conditions are, they must be affetcd equafty If:, ittf 

requesting carriers, and where appiicable, they must he cyus! to fRe tcmts iranci; 

condirisns under which the incumbent LEC provisions such eleftxc~~rs ra rtselt,'*' 

nvri l ,  

" t i  5 M'ESTY. hlFS, 193 F.3d 744,756-759 (9" Ctr. 1999):,iIC/ 'I. L 'S  U1E1S'7. 2CW F ? J  izrt.?, 4 3 :  i""'r .:I !r i iujj  

"43 -14 LC. & 2Sl(c)(3). 
I' Sris AT&'K'l"s Mulitstate Comments (WS3-ATT-KLW-I i at 1 I - 1 b fur a cnrrrpierr cfrs<ri.i5rficx Qtqri:''; 

rubfilzarrrrns rn prnvrde LINE eomb~natlcins. 
"'3~A'j' $8 9.23.1.4.9.23.1.5.9.23.1.6 and 9.13.3.7.7.11.8. Thcre arc othri fictiion-i. tR;tr IixOP:*qi,\t< ~ ~ ~ * t r ~ ? r t  :i:.+' 

Urn?;[ dms nor have to build UhEs,  for example. SGA'T 5 %  9.1.2.1 and c)., IC3 " SC&T 4 9.19. Tilerc rs no reasonableness standard. Multisltatc Workshc:p 3 ' F ~ ~ i l ~ i ~ l p i  at 2..iA ibi;,rtfs :', Zfk!/, 
rli f;irreramplc, there should not be a situation where unbundled loops nr (ranspczr'; ;its not '"a~,rr!sfif$' i i 76 . f , ; '  
hut tRc f~"c1lit~es ere avarlable as retail servlces 
" Lace/ Crin~prrrrtorr Order, ¶ 3 15. 10 an accompanying footnote, the FCC vafed that '"t\ha= tcrrt; ' p r G  ,: :ic-i.i~it.ia' 
rnclucies tnstalfatron." /d. .  n. 684. Note that the FCC dtscusses "terms and condrilun-,," rate&, A t t h ~ q h -  
ktweerr CLECs. rates must be nondiscnm~narory, with respect to rates chnrgctf ilo ali t.:I,,I:CL, rhc:a;ci. rsrt;~; $C L u  

h:sd pursuant la 3 2571d) 



The FCCs rules also require that the ILEC pr-ovrs~on net~tork clen~entii t o  LY(,EE"s t ~ t i  tct.rta. dast~.t 

conditions no less Favorable than the teims and condrllons under ivl~~cl ' l  the li,af5C" prirv~iis*. :%tr+..b\ 

elements to itself.'' 

In its Local Conpetition Order. the FCC does not cspft-c~tl]i. .ci~rrtc t t r i ~ t  ItEI-':+ r-161 t t ~  t r , i h c  

LO build network elements, except for unbundled ~nteroffice fac~lit~cs. 

Rural Telephone Coalition contends thnt incumbent LECs shoulrf not be rcy l~kt'ud 
to construct new facilities to accommodate new entralnts, Rrc fiatre ~otra~dererl Chi: 
economic impact of our rules in this section on srnali i ncun~bct~t LECk irr rhir 
section, for example, we expressly limit the provision of unbundltrel intct-clfflcc 
facilities to esjsting incumbent LEC facilities. We alse~ notc that 4 T$l[f') rtt'the 
1996 Act provide relief for certain small LECs from aur regutatirrns iinclcr 9 25 I ,'" 

In its order, the FCC recognized the economic impact on small Xl,EC;s csf ir;ivlns trr I r t i i l t l  

transport. It explicitly held all ILECs need not baiild transport; however, ~t rnndc clciir th;ft tor itti 

other network elements, 25 l(f) provides the relief for nual  ILECs fmm ;any ece>nolr.rls frrtpm;rt, r 

imposed on the ntrul ILECs as a result of having to build network elements f"nr C."1,EC11,"" 

Therefore, although it explicitly limited an EECs obllgaticln to pmvidrc inter'af'fice k ~ c ~ l ~ r i e ~  i r l  

existing facilities, the FCC made no expIicit limitations for the other nertvurk el~rncnr:~, :bhcihr~ 

far rural or non-rural LLECs.. and no such limitation can be inferred, 

Furhernore. the FCC has held that the LECs have an obligarisrl tn replace ITME5 ah ,r i  

are being provided to GLECs." An obligation to replace WNEs is esseniially thc S;IY"EI~ its U ~ J  

obligation to build W s .  Flnally, the FCCs rules also require that the ILEC prowiron raizfj.v<~g.), 

'"7 C.F.R. 5 313ibi 
'%l*,col Cnnzpetrrro,~ Ordcr. $ 45 I .  The FCC did not unbundle dark fiber in the L~cct l  Crrrrrpr"rrrl~tft Ilrrlrr, t i * ,  

rnferencc can be made that the ILEC does not have to ilght dark fiber based on the FCC',, Innyudyr tn  ptiragi.ijit3 
151. idAd.. 41 350. See nt.yo, UIVE Ren~rnld Ordcl-. ¶ 314. In the UNE Rerr1ar:d 0rdt.r. rhc- FCC Jr\cus+c~ [he 9: ,flu 

obligation on the KEC's part to butld po~nt-to-polnt interoffice factllrle~ thnt the [LEC ha5 not rlupJrxy3irr;f t ~ t r  t t z  % w n  
use. Once agaan, i t  cannot he ~nferred that the ILEC has no obl~gatron to 11ght dark fiber r l ~ r r r  15 ;ilreiid> in ri.i;,:: 

Scctim 7-51tf) appl~es only to rural ILECs: therefore. ILECs such ns Qwest canno1 web. cxerrlptrtrn r r ~ v f l  t! 

obiigation tu build under # 25 I(f). '' Local C ~ n ~ p e ~ i n a n  Order, ¶ 268; 47 C.F.R 4 5 1.309ic) Qwesr has argued I I  need not asplacr I:KE.i ? t Y p t  

~msition 1s in conflict with the FCC order and ruie. T h e  Commrsaons should affirm that Qhmt rni,-.l r!:g.ii,r;r t1 ' - ; i - r  



aek3nenls ic:, CLECs on terms and conditions no less favorahit rh;l?r rhr liernt.. *ind .*'i~titffgt~ao> 

under which the ILEC provides such elements to itself.'' 

Qwest proposes to flout these requirements. Qlt-est proposes tr~t tas\.e ZLI::!~~FTF~ t i 6  

refuse tn build a facility as a UNE for a CLEC when Qwest wohld bu~ld thzt. SitRlr %i&c~t~8% t i i  

provide the same service to the same retail atstoner ti128 the CLTX; j r f~tptt '~bz+ i 5 *  

Qwezst also proposes to be able to refuse to build a fix.xtitl; as 4 tT5E trnife~ StT-l'T :: Q iL i  

X 

and agree to build it for the CLEC if the CLEC orders the kc~lir\i as a jirt:ti\ servrx .' t.h%cst 1'- 

wifling to commit to building facilities for CLECs as UNEs only tf  Q\%le$t: h;ls sn o)nitp?ni?xs ;:I 

build under its provider-of-last-resort obligations.2Vhis laffcr IS tim~tccl DSZ) !oops " Q-5t~.:?-r 

proposed limitations do not comply with the Act and the FCCs rules, 

An ILEC must build network elements for CLECs (except pr~tnr$-~ck-p%i-$kt ~ra:au~?rFri;c 

e same terms and conditions that the lLEC r~~rwdd bkrtkl. tktc <;rcittai.es -rglr abt'k: 

rners, at cost-based rates under 3 352(d). Any arher hvbFaiirtg wtsrrf4fi bc 

discrimin~lory and prevent the CLECs from having a mt,irxtngtuI s.rpprcfi[$ntr? ~ i * m f ~ t ~ : '  

nlletving Qwest to deny a CLECs request for a UNE and then huifa" oha n%rth+"rtk ~ i&g l tg~ i  tcw 

-" , 

47 C,F.R. 4 313(b). 
xi TR 225-2715 (March 27. 2001). '' TR 226-3327 (March 27.200 11. 

T)l 212 (March 27,200 1); WS3-QWE-KAS-18. Qsvest hilis ymvtdrf! bngu,tpe tk,ba pfartrz~ki i~:t ;n4kf.l'tr ! f i r  r i  

iht: jncrcmental steps Qwest will take to make facilities available. ?S T i -  52 s:%lazrh F .  ::%:$*, !$: ;$t"l $ Q { $ 
' 

ilo%~ever, this list represents only minar modifications and docs nclr kti er?r.rtiph tli:r cail:;?gciic tz.k&ai +- r . ;  - L ~ *  

upgrade electronics to make network capacity avntlable. 
I" 'I'R 218 (March 27,7001). " hc,cnl Co,trpetitio,l (?rdcr, 1 3 15. Qwest reires on \anglzagc II'I an Etght'n <::f:Eiit~ apnti)r-l, &&$ ,sfc %B Fi a r < ? & i p ; i \ ~ : .  

requires that i t  provide access only to 11s "exrsring netmrk -- not 10 :i ycr ~tvlht~tte $rrpdirlr .i=~~e~'' krij;rt Tfttfs &SS : 
FCC, 130 F.3d 753.813 (8'h Cir. 1998). Qwest's reflance on I ~ H B  i$r)&tIa$i~ 1-c mtl;~6~rki? Tbc !-3gk%f: tL 3 f t . i ~  k~ "4': 

portion of its decision was reviewing (he FCC's rules that reqnjrcd ILECs Itr p~q3v~Je St~pc*v,r  ~lTlr:$c~i:L,?&cE~,rfi .mzX 
access 10 network elements. It struck down these rules M7 C.FX $$ 51 3E~.5lar:.f~ n r d  5 :  3 i 1,; , tm t t p c u ~ i + < - - , j r d  ,F: . I :  

tljese rules and decision to vacate these rules cannot be extended rtt an Ef,EG"b dusre%rti~tIcz i, 2%:. i, G x i .  .r iu~:>;~. t t j ~ 5 ~  + 

nor vixcated by the Eighth Circuit. 



itself to provide the service to the  same customer.': I f  Qu~esr refuses r o  tlurld ii nctt%clri, r.ic;r:tct;t 

for a CLEC and subsequently provldes the service to rhe sarne custrrmer. Qircst ha:; 

discriminated against the CLEC because Q ~ e s t  bur It the factlit): ~ 1 1  v ~ m s  and cn. TI d irit3115 a?\,rt 

should have been offered to the CLEC.'9 The Comm~ssion. therefore. sl.~ouEd rcqursr u>w~-~r f i r  

construct facilities for CLECs as UNEs at cost-based rates under the same tcnlss at~tJ vi~niE~trc it;$% 

that Qwest ConsKructs such facilities for its retail customers. 

Consistenr with this requirement, Qwest should be required 20 tigilt ~tri~i.sed dark tcisct 

augment eIec~runics to provide UNEs, including Uh7E transport, to CLIECs. Q w c s ~  ul log~:~  :t 

does nat have to light unused dark fiber and make it available as dediczl~terf trinspw-t ur rtlpiiwc 

rho electronics to expar~d the existing capacity to make UDIT available" becsrrac tt h,ri; nrr 

&ligation to build UiuXs. Qwest has taken the FCC statement that I &  dixs not iittvc to bntld 

dedicated transport to extremes. The Local Conzpetiriorz 0rdc.r and the LJNE Rt~rutrrrci dlrtir-rL 1115 

not provide any basis for the argument that the L E C  need not add clsctronrcs ta dark hbct iFr 

change out the electronics to increase capacity of existing fa~ilities.~' 

First, the FCC has determined that dark fiber is dedicated transport," 3"he FCC has t'iejrj 

that dark fiber is no different than unused copper capacity that is "dormant stntil c21,mc1'?9 ~ U X  

into service."" The FCC also noted that dark fiber "is physically connectccl In the rn~:~ir~bcr.tt"~~ 

network and is easily called into service."'' 

'"his is  the likely result of Qwest's position. An end-user customer that IS advised by n CLEC: rh;,l Ccn:iltrjtp aer 
rrot avaiiabIe is goins ro try to abtaln the facil~ties from another cr?rr~%r. I f  Q w a s ~  will  not bu~ld the tiiftltt[tr:? Ot yriq 
CLEC, the customer will eventually wlnd up at Qwest. leav~ng Qwest to butld the f:tcrlitrcs on m y  tfirlrtr i t  +c 15Lsl.r 

29 ~ Z C  again, it sfrotild be noted that Qwest 1s fully compensated under $ 253rc) for 11s ~r>>.ts. A~g~li \ l j l>~ itr jtritft~, 

may nsc be as high ns those tt receives under its retail tariffs. 
"%fultisrate Workshop 3 Transcrrpt at 33 (March 25.2001 1 .  Dedicated transport ~nclwdss the xtccss$;tri; elr,ktriiv :x 

Li#E Remgnd Order, qj 313. 
3 i See n. 20. sttpra. 
'"NE Remczrrd Order, 375. 
37 fd' ,sect also. 327. 
YJ If;VE Rn~sn~tcl i)r{ier. 1 3% 



Qwest has not made any  arguments [ha[ 1 1  need ncll pn?vrel:- unrrwif ~ ; i r $ ~ $ ~ : ~  cdpi:--ii 

Ssrnrlarly, i f  the dark flber is In place, Qwest shoulrf not be pern~;nttzu;d ~ f k t r ~  tkFi: t: ~ $ 5 ; :  -: >. 

have to da what IS necessary to call that dark fiber ~ n t o  sert tee ta rrxct r'trrSc-rq fcb; i$~:d:<-rE~ri 

twnsport. Furthermore. the rates for dedicated tmnrpcrrt r'itt'tudt. the casts t 5 t  tire t*2c7 Fr*bt:i;; - k L  

Qwest is being compensated for Ilghting the fiber. 

The FCC also has stated that lLECs must makc reaso~tahle nrrod:iftcatrta>- ktb F+%=- :d-: 

access to UNEs. Lighting the dark fiber or replacing rhc elecrrrmia arc rez~t>~;~$%r 

. *  
accnmmodations. The FCC has "conclude[d] that the nbfiptton tf~~pt:%,~(&d by 43 ,? ':~t t_ i t  n: ~ ~ 1 . 1  

$3 %,\&f\ % 3  25l(c)(3) include modifications to incumbent LEC facilrties fa the cxkW hc<:, , 

accammodate interconnection or access to network elements "'"Tht FilX4 nrr;ed khisr ' $ a E  ibs 

extent incumbent LECs incur costs to provide Intercanneciiton trt ;rcces$ t r~ \&p 45 23 ir :i Cr 

25i(c)(3), incumbent LECs may recover such costs frtlrn scyus%iiirr$ ciflxlma~s "'" 

Qwest may not discriminate against the CLECs, It  must ptckVtF;fr i~ ' l~ f r~~f fk<~ '  bwvc5i~t:c , 

nondiscriminatory terms and conditions." The K C  ptohlk6sitccf the IfUngCT+ f1"131:8 3 t.!r: 7t.t: x$ 

preferential treatment to t h e m ~ e l v e s . ~ ~ w e s t  is go:ng tn fight thc klhr fat stscI1 t i b  i i i t b x i ~  p . j : ~ - ~  t i '  

provide dedicated transport to itself or its customers. Dirk 6he.c ~s nxl! gi4i.f~~ t1(17 f ~ i % * ? i $ k  4 3 ~ 1 L  

IT.rdefinltely. Qwest will also increase the capactty uf the ~~~;'CFTC#F~~"FKS f~ tF3 $*%ti ti-c ektni. ufbji 4.21, 

so for the CLECs). Qwest, then, cannot argue i t  wrll trcvet. kjg'r$.i dark, f$$rcr t r S  tc$"l+',ii$ 

clcctronics to make dedicated transport awai table to the CXBCs Th:t* tvcsreiif 5~ .$ L i i" :~ '  ~ i , i ~ , r ~ : ~ i i ;  

112 
qf thc nondiscrimination provision of 3 25 l(cI(3) of the Act anti the Pt*f,' rkz i~ .~  

- ,  

IS kcnl  Con~pt?rir,nn Order. ¶ 198. See also 202. 
" bcui G~,lzpertrlor! Order. ¶ 200. In fact. the costs to Ilgh~ 'the dark fiber are: ~ r v l r f t f e d  IB r%:* r a t -  h r  - Je :y : . i r , , i * ~ . :  

rrmspart and no conslrucllon charges are necessary. 
" ' 7 ~ - t r l  Conlpe~!!ioll Order, 'j 3 1 2. 

Id. " 47 C.F.R. $5 51.307 and 5 1.11 1 



It 1s entrrcly consistent w ~ t h  the FCC., rules to requlre Q\.i.esr 10 cirll cl;ir% f t  llc-r ?!riil 

service, add the necessary electronics and provlde the dedrcatcd transport rcqiic\tciI C I I C  

C E C .  This is what Qwest must do ~f l r  needs to provlde dedlcateci tr:tnspart ti!, rlrtri 

custamers. To find that Qwest does not have to add electronics ro unuscd dark f1ht.1- tr'l pnrtl~.iib 

dedicated transport ro CLECs would Ignore that iacllll~cs are. In f;lct, In plrtcc anci tbc.rrtiri ,sll+ ,LL 

Qwest to inventory and reiain dark fiber entirely for its awn use, thereby u n d c r n r t n ~ n ~  11s 

obligation under 4 25i(c)(3) to provide dedicated transport. The same slluntton occlttr4, ~f t.&a.r::!. 

need not replace electronics to increase capacity. To hold othenvi se would he (Jiscai rrirnirarrr~, 

arid a violation of 3 25 1(c)(3) of the Act and the FCCs rules. 

Accordingly, the language "provided that facilities arc available" shaufct 1rr.c s r r~~ke t r  irt;:~! 

SGAT 55 9.23.1.4.9.23.1.5,9.23.1.6 and 9.23.3.7.3.12.8. Furthermorc. SGA'T 9 9,iY , i~t~t l t r lh ' l  

amended. The first sentence of this section should be amended to read: "C$wear wrlt rnir~iiali::.k ;ir.r 

k37$3.M.t-fIk3it haw&& assessment of any request which requlres construct~ar~ of nt.tcvc,+rk i:;rpactf&, 

faciliri~9, or space for access to or use of unbundled loops." The Cornrnissio~~s shc~r~ld ;rbi, rn;rd.ir 

clear that under 3 9.1.2 of the SGAT and related provisions. Qwest is obtig;\ted to build t,.!:"t;f1-, 

except dedicated transport, on a nondiscrimina~ory basis at cost-based rates \rr)d~ir 23 2irl1, 

2. The SGAT should be amended to remove anv p r o h i Q l l a n ~ ~ ~ ~ & ~  
L ~ e r ~ n g f  ed S , ~ I ~ & C ~ ~ ~ ~  

'I'he SGAT at 3 9.23.1.2.2. contains a section that prohibits CLECki Fron~ conncct1r.l; 

UNEs to finished serv~ces, without going through a collocation. No such gcncral Itm~t:it~iiti 

exists in the FCC orders or rules. In fact, the words "fin~shed servlce" are nor corrlnr rlctl ~n ttfi: 

FCC orders or rules. The lim~tatlon should be removed In add~tnorr, Q 9.1.5 i;r.nle.s ttrrii ( J w l c ~ ~ t  



nut TCStrlct CLECs' use of UNEs or comhlnuttons of UNEs except as perni;reci i 3 k  f:,\$:si~g~' 

The: FCC' ivas clcnr that the ILEC could not piace any restnctraris nn the use rtf U X . 4  

An r~~curnbctit LEC shall not Impose l~m~ta t~ons .  restricttans. or rcqtr;rcrnan\s on 
rit:ipcsfs f a ,  0s file use of, unbundled network elements thar \varuld mpati- thc 
attility of n reqiiesting telecornmun~cat~ons camer to offer a tettlcomrnunl,:3ttons 
serv1r.t rn thc manner ihe requesting teleco~nmun~cations cilrller initrnds.' 

Scl-xton 3SI(c)(3) arsn nlfows access tc7 UNEs at any technic;~ll~ fcarrblc. ;.14~rna" :trirlg 3 ~ 1 ~  

recl1nrcz11y fci~sjblc method." T h e  FCC has held that "the use erf rhe tcim 'fc;isrbie' trnpllt:. l f ~ , k t  

tntrrconni:cring EX provrdrng access to an ILEC nctwork element may tte fetl,slblc ar ,r prtr;i:it!ar 

gasllnx evcrr if such ~rr tmnnnect ion  or access requires a novel use of, or srrmc m ~ d l f i ~ i s i t t ~ i  "0. 

incktmbent LEC: equipment.'"" 

Qwcd has not prnvtded any evidence that accessing UNEs by corsncctlng. thtr 'LT';"..''fi "1) L! 

t5nhslr-cd servrct 1s ncst technically feasible." In fact, the SGAT auknourledgcs et:i-rnc<!ing 

tinl?;hed services to UNEs rs techn~caliy feasible by requlnng such conncctron be doat. an *I 

5':%!zC's; cr~llocation." This requirement simply adds unnecessary expense and dertlt.~ C'[,.EI_'\ .i 

a%:xnxti-rsgfkaI opportunity to compete 

Qivcs!'~ restriction requires CLECs to construct separate netsvnrks. pnvute Itndsptctat 

: i ~ c ~ s $  and network elements, because Qwest's restnction on connccttn,n L",";Es tr~ f~ntahcri 

kcrtlce-, pres"1ut.i~~ a CLEC from aggregating traffic on the same trunk g r n ~ p s . ~ "  %ik i4. 

I *V. . . , r -m~l- -cl -  

r t  Q t t ~ . ; r ' s  pcJ%rrton that the FCC's Ev~stlng Rules prohlhlr CLECs from connecting t!Wt% to fifildl::J *-e:;~,~:s 
" 4 l f  .E., &. $ 51.3Wra) 
I * ' St', dr iz  17 C '  F R .  $ 5 1 307(a1. 
4 "  g 5J<:i:i;3j 
sS: &wgi t,"ar~~ptrtriinl Order. qi 202 
'"2'k Zl,,EC the bu~den lo prove a method of accessrng UNEs 1s not techntcalty feasible SCE ld . :: 51 32 i td i  
* 5fBA'X 9 5) 3.71 1 2,') See nlso SCXT 5 9.6.7.1. 
+' &jil!li*j4~c Erhrbtt WS3-.ATT-KLW-7, 3, and 4, Muitlsrate Workshop 3 Tmnscrrpt at ?&39 tE: 41-f> (?,f;llih 2% 
Tbr:, 



inefficient. expensive and allows Qwest to control market entry by rile i:LECk 13; drki:ii:ici,. E W  

provisionirtgof faciltties or allowing LNE capacity to he una~~t l labic .  Q w c s ~ . ~  resai-scittjr'~. 

simply make it more difficult for the CLECs to meaningfully compete l iv~th Qitc.;r. 

The FCC has identified two instances where a UNE combinntian ciinnoi tze ixsnne.~'kad r t b  

tariff services. One instance is the loop-transport combmation, or the EEL. dr~c~s i . r *~ i  tir ?lw 

Srrppleme~2,tul Order Clarif icatio~~.~~ All three safe harbor provisions idcnt~fiecf ~n part)grlrph ,li' 

of the Stlpr~lenre~zml Order Clar(fication address loop-transport cornhln;acinns. In ;I ifrscil~:Vttsr\ t i !  

paragraph 25 of that order, the FCC rejected a suggestial~ that i~ 'Telrrnin~nkc tile p r ~ h i h i t t u ~  ow 

'commingling' (i-e.. combining loops or Ioop-transport combinat~ons tvtrh tarrif spclitl ijt;'st.jtt 

services) in the local usage options discussed above."" However, ancc again, tPu5 '"?flt:rhtE.r~trck~f'* 

does nut extend ro all UNEs, but is limited to connecting loop-transpan ct~mh~nat~onss ~ i r~b  letiry7.t 

ro speciaf access services. 

The FCC also noted in paragraph 25 that it would address this issue tn its f ' u l n l t i l  F;trtri;c~ 

issued in early 2001. The Public Notice was issued on January 24.3001.'' Once agarn, ~ktc 

FCCs discussion addresses oniy loop-transport and loops and asks wltether spec131 adr:;Css crh~~111:. 

converted to UNE combinations may remaln connected to existing access circuits wtthijut r q ; r r ~ t  

to the nature of the traffic camed over the access circuits," As IS the case with the S t r [ ~ / ~ k t ~ t t ~ g ~ i r ~ g i  

Order Clarificarion. nowhere in the Public Notice 1s there any suggestion thar tl-tert: 1% a genera! 

prohibition on connecting IJNEs to tariff' services, nor does the FCC scek cornmeni on the 

connection of GhTs to tariff services generally. Therefore, the FCCs rule 5 1,3T)Q(;l) prclttll$tt$ 

4% I~~~plernertr~ria~~ of dtc Loco/ Cornrpetitzon Pro~n~rro~~s of'dlc Teiecornrinolrc~~tlo,l r Acr 0," 1 Wi:, I'T I ) ~ c h  rt &c .. Cq., 
98, Sfrpplei~~en~ni Order Clarrficnztort, FCC 00-183 (rel. June 2, 20fK1). 123  i"Slf[~pk)91c8if<l/ t4nh.r I"hrrqr. l t f i c t r ;  

The 3 focal use opttons are contained In paragraph 32 of Stipplerne!lmi Order Qart,iieorrc~n, I t  rc \ ~ ( ? r t ! t  l \ ~ ' b ~ f i g  i L ~ . ~ i  
the FCC does nor discuss loops at all in paragraph 27. 
"Public Notice, DA Oi-169. Cornments Sought on the Use of Unbundled Network Elem~en~i r i t  Pl~)t-~cfr Et&dr;yr 
Access Service, (re!. Jan. 24.290 i ). 
'' id.. at 3. 





Amendment values' and is subject to 'modes of regulation thal n ~ ~ g l t t  t~ 
impermissible in the realm of noncomn~e1.c131 express~on.'"" 

Generally. commercial speech is protected i f ,  and only if', ~t cnrlctnrs i:rwfttT ;wt;.lrrik~, I\:' 7 -  

not misleading-56 Even if the speech falls into these categories, ~t may sliill be irtrh~ccr trl  

governmental regulation where. as here, the government has a substnnt~int in~wrest ra eksp{'";u-t 14  

its regulation and that the proposed restriction is narrowly tailor~.ri to rnr~~tcr*r:ilt> rici\;incc: !hit[ 

interest." 

By legislative mandate, a substantial interest exists here (c.g., opertitrg flrc locat ~'n:&rki'i~ 

to competition and preventing anticompetitive behavior that threatens such trempctit.tisra i , "  

Moreover, the CLECs are only asking that the limitation be narrowly dr;,~wn apply to 

misdirected or erroneous calls, which Qwest's representatives can quickllq. disccrsl by a%liin$ nt$ 

customer the purpose of his or her call (most l i  kc1 y, the custorrrer wi f l  srl~lur~tectr thnfi il'tlc1ff3"tdt~~t~~ 

in his or her first sentence or so). Such questioning is within reason :ind easrty inctrryrclta1rc3 r : 3 t i i  

the representative's existing scripts." S~milarly, the law in most states ~)ruZlihits C)\sc!rb ITrir'h 

engaging in tortuous interference with contracts (such ns the contracl frcrl,clecn tlle Cll2,t' itrtr! I!; 

end-user customer) and such prohibition does not constitute a violation of First Aalznclnrrk:,.rxi 

rights governing commercial speech.'' 

5 5  Floiida BGF, 115 S.CI. at 2375. 
5b ILI. 
'' Florida Bnr, 115 S.Ct. at 2375; Cer~rral Hudson. 100 S.CI. at 1350 ('The plotectiolr uvailablr?- fiiupartrslr!dt; 

commercial expresston turns on the nature both of the expression and of the governmrntal Intcrw? riervr,l tSlr 14  I 

regulation."). 
58 47 U,S.C. $6  25 1 & 353 
59 Most companies such as Qwest provlde computer-ava~lablz scripts for their rcpresmtattve,t ( c r  Gillira e ~ k i i r *  iff:! f ~ ( *  

hone with customers. ' Qwest representatives rccelvinp r misdirected call and thew lnterferlnp with ihc crlit:rV\ in1t;ni [ii ir.i.h i r i .  ar, 

CLEC provider causrng the  caller to terminate any portlon of rhe conrmc~uul rrlafronship v,birlc the I'i-Xt*' n , r s x j  

committed tortuous interference wrth the CLEC's contract o r  buslncss sxpecrrincy ibrrh tr.5 end UXI ;Irrtcinw-i 



' - 5  4 
$5183,5jiFf.. 11 ;,,, i - 4 4  fjlc A t $  i1tnnda~es the protectton of customei. informa~ron and rcCfilctS 115 

yyr 5 3  ;STBCT:: I:$ t ! ~ s  ~ l M ~ i > K  ft3r whrch ii  n7;1s ~ntendcd." In panicular, 5 %  2231~1) arid (b! 

i ;~  $sf .  f,icner;tI,--.t",very ielccommun~cat~ons camer has a duty to protsc! 
i t% i -ilm$~~f~rtr;:tlv $3 ~rroprietnry 'tnfol-mstlon of, and relating LO- other 
, %  y ik  **.  it ~ Z D P P % ~ U ~ ~ K J ~ ~ I * I ~  c:irrruss, equlpmenr manufacturers, and customers, 

p;tii%ikBiq~ teieci.rn~rni.tt~tcattrsn carriers resell~ng telecornrnunlcations scrv~ce 

Cbb (.'r~iafibrnti;filt~ of' Carrier InSormnt~on.-A telecommunications 
,+.4isi~rt $htll WCPJT~S C I ~  crtrturns proprietary ~nformation from anc~ther camer 

;~k;xp~xac~. of pro~ztffng iuiy telecon~municat~ons ser-sice shall use such 
k$?%iitsc$+$s4;tac+n i%rr'ty fa r  sx~ch purposc, and shall not use such information for ~ t s  

qihwtt sn;nAeti:rg r;'f't?mh. 

rj' 

ikF.  he^^ f 3 v ~ + . !  S I I : L ~ V P I Z ~ ' I I ~ ~ ~  receives infonnatlon about a CLECs cushomer service. 

it$k3:p$s'~,{~:s4-~ rrc xepatt, 3t;ltph t ~ l f o m a t ~ ~ n  1s proprietary ro the CLEC. Hm37 Qwest obtains such 

tx$$~~ww,af::aa% ~ F : $ ~ ~ I I I  ~ I ~ o t t g k  ciimer-10-carrier exchanges or by a m~sdir-ected call. 1s irrelevanr, 

- . r  

$?iti B ~ L ! ~ I : ? ~ ~ ~ ~ ~ ~ L O ; Z S J I " ~  4% $43 lpi:i~~iL.f by Q i v ~ s t  only for [he purpose ~ntended. in this case. to reach the 

b%$$ $' ti,9i:2k,iiizu:~n, ntcltr~tctt$ifir'l or  regalr. Any use by Qwest of such information for ~ t s  own 

It%f?$i;i$ I ~ P I ? Z L  Xhib hlippt)rtlng law, ATKT asks that the Commissions protect nascent 
1 
I ~~~ix%&%-ir$.it~st B h  R L ~ I I  afhri\~i~g QWCSI 10 abuse ~ t s  unique position as the dominant reseller 
I 

i + ~ ~ ~ ~ ~ + ~ l ~ f ^ i ,  :ler 4+t?i%t*riyfr1~; S C J Y ~ E ; ' ~  provlded in the resale context. Qwest should therefore he 

T%~*;J-L,+ lktrki)%fter! irk ~ l h  F;Lic"Lrr from using thrt misdirected CLEC end-user calls as a sales 

:$ i sk l' pt.rrposed add~ng the words "seeking such ~nfomatjon" at rhe end of the - - 

' i f  1.23 ' t -g 5 1 * = 5  ? t g  b d  ,, , ['iris 1% 1;Iearly a narrowly drawn restriction that safeguards the very 



important legislative goal of encouraging the gro~\-th crfcon~petition irt tfic li\c:it 

telecommunications market. 

4. The $GAT does ncat - contain hanguagc t h 4  ptrm~s,~&~@g~fr?t;tj;rg ~f gas CFK 

and CLEC interfaces and systems 

a. The Need far Testing Language Ge~erailv 
-___I- 

The SGAT presently does not contain any langi~agc ctrl testing of'(&$.i;:it dild 

CLEC operations support systems ("OSS") and interi'aces. In rc!ieitnsc cilni:etn?: r-.ai-,ctl 

by AT&T regarding the lack of testing language and rtlc failure '~f Qli5 eYt tu p r c r ~  r ~ t v  a :,:,#.: 

f k f  i f <  !I,$ +I$* envirsnment that mirrors the production environment, Qwcst 1prilg.tvscJ fisrr:, ,irz- 

included in the SGAT. AT&T also proposed resting language t'11ai1 ie; ~ r l ~ i r ~ !  

comprehensive than Qwest's proposal and rnb&es chnngcs ta the Itmguagp prrtplirs~~at i.i$ 

Q w e ~ . ~ '  

A fundamental question is whether there needs to be ;my iangi~;xgc in s;lic St; l 

that explains the test options available to the C'LEC to test Qtvcst and ira (15% ;rrrd 

interfaces. AT&T believes this goes without saying. It i ~ i  nbsolu,tel~ csserl~iei kit  i p i ! ?  

contractual relationship between Qwest and a CLEC that thc parties know 6ha :;CrTlt~: +:I! 

Qwest's obligation to provide testing, AT&T's inability to reach agreerncnt, ~vtir i f i  I v j r j i : ~ ' ~ l  

on a comprehensive test in Minnesota after months of ne~otiatlun .:;uppt~fls rhti aree~j hitr 

test language. Otherwise. parties are at the mercy oEQwesl. Even u4itk1 ~ h v  LC:!~ 12t11;t1.igir 

in AT&T1s Minnesota interconnection agrtemenr, Qwcst had beer: ~xntiu!liini~ 4;) ;trtn~,~ 

agreement on the terms of the test." However, what is clear i5 that the srsi 111 t f ~  

Minnesota agreement language provided AT&T with a specific co~ttractuat right, f/t-at i r  

'' Attacked as Exhibit .4 (Multistate Exhibit WS3-ATT-MFH-1j. 
M :Wultistare Workshop 3 Transcript at 7 (March 78. 200 1 ) 



a.utrfri cnfi~tcc hy ftling a complarnt at the Mrnnesota Comm~ss~on.  W~thout contsar3 

b,~ngt\;rgc, any conrpla~nt would have bcen very d~ff icu l~  to pursue. 

it ts cructal that ehe SGAT clenrl~* spell out Qwest's obligation tc:, provide fot- 

lc..(t~ngr,"' A7'kT recommends that the Commrss~ons adopt ATkT's proposed lanpla,ur: 

b, Stand-Alone Test Envisonrnen~t 

Thc FCC has made ~t clear that the ILEC must provide a test environmcni thar 

r'rsrnpcrtng carriers need access to a stable testing environment to certjfy 
that their OSS will be capable of interacting smoothly and effectively wlth 
Botl 8~lant1c's QSS as modified. In addition, prior to issrtiizg u iltqtr 

w!kn+tarc release or u17grude, rlze BOC nzrr.sr provide a r~sting et~vironnre?rf 
fitcii r?til-rors the p~-odl4crion e~n~ironme~zr in order for conlperiny cnrricrs 
rrs rt.st thc new release. If competing carriers are not given the opporturlity 
aa tar new releases in a stable environment prior to implementation. they 
may 'be urtable to process orders accurately and unable to provision new 
ciislfsnler scrvices without delays,6h 

Qwcst calfs this environment the "stand-alone test envir-onment" i n  rts proposed 

fanguagc. 'The Bcll Aflarzric New York Order also made it cIear that the stand-dune test 

;;ll,vtrc>nment musl be available "psior to issuing a new software release or upgrcide""' 

<juc,.ss has proposed language in other jurisdictions to make c!ear it would provide the 

~!arfd-i~lt)t~~ test environment for new software releases or upgrades pnor to irnplcrncnring 

, s L s _ c " ~ ~  I'CIC~SC." This new language must be adopted to confom, any testing language 

fsrt:!tly ;rt,ii)ptcd lo the requirement in the Bell Atlantic izlew h r k  Order. 

,,*a,d*%.-," -- ..&--p-w*--",--m-- 

$f?ag.t 6% e-qi.P~ilt,ill? tile b:xs~s of AT&T's amendments to Qwest's proposal -- to make the lcsr langiiagc rt~:lt Q\tcsi 
pfiy(i)%$ b ii:<i~S*r 
' '&p!R~:~itfr~~f: i i5 IT~dfl A{)cI)~I , ( .  NEI I '  York,for Alr/hori:nrrort Uttrler 271 of'rke Cn~rnillo~icnrlo~rs A t ;  to Prcwriic [ r t .  

$fe+T%tn jru~rr.l,.l,\ Scr*vtc.c u~ t!te Stare i>fNf\z. IbrL.  CC Docket No. 99-295. Memorandutn Opinlon and Order, 
fl"?<*C wpm3rlS$ f ~ ~ f .  Ikc 23. 19991.11 109 (footnotes omltted) ("Bell Arlarirlc Nelt l'nrk Orrlcr"\. 
U' &a# "rtZ:fiurr Ss*rt 1 t~rlr Qrilcr, 7 1 8  
"@$.$h0*9 hddttd ,t ccu t 12.2 9.4.2. "For a new software release or upgrade. Qwest w~ll  prov~dc CIEC the sland 
&c~171"r ~CL:~QS e~-x-- l i i~~imrn~ as ser forth in 8 12 3 9.3 2,  prior to ~mplernentlng that relensc or upgrade ii? thc pr~ductrcrt; 
92% g-tt$Yff %Rt *' 



It 1s ATkT's posrtlon that a stand-atnne test crnlmnrncrrl nci:e?stiT% t i >  tt;c,..-' 

checklist item 2, should be incorporated In the SGA'T';rntl the C'ornftt~h~tr'rn~ ~ii \ t_i t t%tt Y:L'I:~, f 

any finding of compliance wlth checklist Item 2 ~ r n t t l  n siiind-,r!unr tt:.;! ~ i ~ ~ t ~ i > f ~ i l ~ ~ ~ i i  ;-. i t :  

fact, avaiIable."%anguage in the SGAT (rt Inper pronxse) 1s r~~suib?~:tcrzt 

C. Csmprehle~lsive Production TestingiL 

Qwest's proposed language fails to prnvidc for. testing Ery [hi. CX,1.Ics iii ,t 

comprehensive manner. Qwest's language provides For cc~nnectivrtr; te~ft~ig,  6~ zi%.trir! 

alone testing environment, interoperability tesring and concro~lcii producfiun El~cti cat 

these testing proposals has a specific, limited application ails1 do tlot j7~f"Mllf C;ll.kit'::i ~ : t  % e ~ t  

wkther the Qwest systems and interfaces, and CLEC sysrcms ijnt.1 itttt:r'l';tccil; kkrr)it t~ 

Qurest's specifications. work 2s contemplared in a cornmcrcinl scitzt~np rn ct~urrme:rt:l~+i 

volumes. Qwesl's proposed language does not permit this tyyc c"f ie~[ii"lg,'" 

Connectivity testing "eststblishe[s] the ability of' ttie tradti?g p:alnrr:~ 1st *,c-%.nt,it +.iris% 

receive ED1 data effectively. This test verifies the commun~catiotua k>t.:fuee~\  its r rsrtr r't;? 

partners."" The stand-alone test environment allows CLECs to ~Y"C)GCSS ~ I ~ O ~ C I E V ~  i:?~d 

order test accounts in a predetermined environment nhar m~rrors the ]^)rasfuctir,q: 

environment.'""nteroperabil~ty testing verifies CLECs abillry I(\ FCIW,~ Ck3sra.\;T 6:il . ~ j  

transactions through the ]EDI/IMA system edits successful 1 y ."" flclrlrrulietl p r t ~ d t i c i i t ~ ~ t  

essentially allows the CLEC to place a lir-rzited number of acrwl srders ;is~srg tx:iErt.i 

69 Due to the lack of commercial usage. to o b t a ~ n  a find11:g of compliance ~ 1 1 t h  chrc.kt~(it r!cm~ 2. [hi) :~,rrf.r.I ,ti,.;::' !-'.I 

environment should also be tested by the ~ndependenr third-party as part of tlir CIS$ rrh l  

'IJ Multistate Workshop 3 Transcript at 7.3 (March 78.2001 1 
' '~ult istatg Exhibit WS3-QWE-KAS-17 (Stewart), 5 12.3.9.3 1 
7: Id., 5 12.2.9.3.3 
71 ki.. 5 12.3.9.3.3 



;I~:L"~\uT\~ ;)11d CWCICT d a ~ a  that arc prc-~vis~oneci." Generally, the r L E C  mttsl find 11 .;rir:rlt 

~ f t i b t ' t b ~ f .  of "fncndl~es" to use as gulneit pigs. Only controlled production testing aiitrti. 

e~:tf-ro.rnrl testing: howevel-, this testing 1s very lrm~ted and requlrcs the use of lrvc 

i:~~s~afi~ei~s.-' The CLEC must. therefore, find customers w ~ l l ~ n g  ta put thew telephone 

setsi~i l  i t \  nsk. 

%one of Qwest's testing envlronrnents provide a robust test cnv~rnnment tn rc:tft> 

pur thc 611,ECs and Qwesr's processes through the ringer to verify that thc prccrrdcnng. 

rirdcnng, billing. prov~sioning and maintenance and repair processes xviII wcrtk tn tl!fu\t 

-- 
l,trge scale market entry. '"AT&T1s proposal allows for suc1-1 tesung.' ,~?"%T'S tcsrtng 

p~pasul  1s nol unique. First, language in ATRrT's Minnesota ~ntcrcmnectlon ;Inrt.et.slenr 

w 1t1-t Qwest provides for such testing. Second, a number of RBOCs in  t7thetju:isdiu;lrtn,i~ 

.- N c t ~  York, Massachusetts, Pennsylvania, Virginia and Georsga -- are pn~ricip:ltrn;: 'rvcth 

A'T"6T in the same kind of test that AT&T seeks to conduct wl!h Qwest. '" 

Qwesr has limited Its controlled production testing In few customers. Qi~htst 

nff.c.c$ no zapablliry to allow CLECs to mass test Qwest's UNE-P or UNE riffcr.rng~- 

Under. ATcQT's proposal, 1000 lines could be used to test AT&T's and Q~vesr"~ tntctt'tlecs 

art3 OSS. Lines are installed to test equipment, ellminat~ng the tleed for a s~gnifi~sanr 

rrutnkr of friendlies. The test equipment would essentially make calis. n~anirsr eh~tgzr . i  

.-.c, "%.- ....?.".w--m--- 

*i 
2,1 ; i , l 3 < 3 3 3  

" "*t$'tr2if i3rkrg GLEL'5 h:tve donc over the lasr few years IS placed a iim~ted nurnber of otder:. anti ira!lrl p,tii.~is,! 

ttre;rt I ~ ~ ~ O Q $ I  t o  mlifce surc that rhlngs worh as expected between the CLEC and Qwest " M s  N,rnc! I,u:>,irner,kv 
tJ~~e41,  Mttk1*,nhlr \?r'orhshap 3 Transcr~pt at 75 (March 28, 200i ) Tills 1s h;lrdl) the ktncl r r f  reirit1g 3 i-! I;{' +i t i . i  

@ d i e  it? ~ a L e  it$ filturr on. 
** & $ + ~ t t j ~ i ~ i ~  Egh~hll MrS3-ATT-MFH-2 (Mydock]. 3 13.2.9 3.3. hlullrstatc tyorhshop 3 ~ I ~ T : I ~ I S C F J ~ ~ :  a t i  $P*f ; l r~ t t  :kz 
:txflL >. * 

+ Lfuktt+,~?cc Wtsrkskop 3 ?'ranscrrp( at 7-8 & 15 (March 28.2001); WS3-ATT-rVIF:FL-I t H ~ d ~ t l k ~ , F  
'i *'&a zhe~rt JIP no riarural srandards deal~ng w~rh CLEC-ILEC OSS rnterfaces, X'I'SrT need. trt ~$i;zhl;-sir ,am1 r ~ . . r  1 % .  

ou.nt;l~crlacss [or cach ILEC or sub-ILEC enuty that has n unique ~ i e l  of'husrneib rtucs f o r  the OS:< hn, t t<ir*, - 
M:rliri!2te I;rttrbt! WS3-ATT-hWH- 1 iHydoclil. ¶ 9: Mul~is~ate Workshop .? l'ranscr~pt ;II 6 bI:,rch ZR. Ilir!: i 



to features and functions and swap serwce back and forth fmrn :31*&7' I[+ Cf L L C X ~  -vB.I 

Qwest to AT&T. Qwcst would render actual bills ~ 1 1 t h  cilll de~all."' 

Qwest alleges that the Regional Oversight Comrn~ttcr /"KOI'"\ tcct tk c i ~ l t t i = ~ i : ~ ~ i  ' 

However, the FCC has recognized that carrier-to-carncr tcstrng 1s aqiprc~pntte *ilril 

relevant." The testing proposed by ATXrT is common un [hc ~ r ~ d u s i q  '' f;ur'Phi:rrinvr*. f-lic 

ROC test does not test AT&T's interfnces and US5 that h a ~ c  blccn btktlt stir d)~ei:sw"~ 

doc~rnentation.~~ AT&T should be able to do ca1Yier.-ocarr'icr r ~ ? ~ t a n g  bosrur.;: r r  ra\is:r; "ti 'rrb 

marketplace. Qwest wants the CLECs to enter the rnikrkc~plact: unrier I L K  restrji ar+c t ~ k i  

environment. 

CLECs should not be placed in the position of having to usc tr,s nc%i L ' \ J H G ~ , F C , C ~ ~ ,  ;t$ 

test subjects. If market entry is to be successful and occurs in any sigrzfficirt~f t%tzkti;~e:k, 

the CLEC should not have to risk loss of ~ t s  goodwill and damugc. to rts rgpsrritttt!n.r ifrrc $i~ 

problems that could have been uncovered by the testing ATBT iarL,plf"ses ka:ttxrr t;:tye 

scale market entry. Accordingly, the Commission should ador)t a rnefhrlci fcrr k~:k:bllt$ nl:t 

proposed by AT&T, including AT&T' s testing language. 

B. Locall switch in^ - Checklist Item 6 

1. Owese should be required $0 orsvide AHN-based s w i t c h , f a e g  

Qwest currently provides features through the use of soft~~~tire Iocat~a;l nn ( h ~ :  g t ~ ~ t ~ l i  i j r  &ti:  

its Advanced Intelligence Network (",4IN") platform. Qwest clams i! docs rvrr  hnve 1,tr 1~1,4ii--i:+ 

AIl"d features available to the CLECs. based on the FCCs LiNE KtJnicuzrl Lfr;di~r-.'' i t  I-, r":S,k i' 

7' Multismte Exhibit WS3-ATT-MFH-I fHydock). 
Multistate Workshop 3 Transcript at 11 (March 3s. 2QOli 

" Bell Atlantic New York Order. 89. 
8: Multistate Workshop 3 Transcript at 15 I% 23 [March 28.1001 1 

Id. at 9. 
id. at 37 (March 26.2001 ). Qwest rel~es on language In paragraph 419. 



~Mi$!lril?i? tttr.11 Qibcst reads thc FCCs order too broadly and that thr: FCC tfksn-g;triictf- 52% Elan 

st.t~kiI~tds ~ 1 1 -  cfctcrmil~ing whether a network elerncnr is propne:ar> o r  swce.;*h,lr! 

Tine FCC has made 11 clear that Ihe ILEC must provide ail features, f~rnzt~nnh ;fnd 

c$p;ihililies of the s\sitch as part of the local swttching element." TTlils '-tnciudec aft s ~ ~ t t t i t i s  

i'eitttrrus that thc s\vl tch is capable of prosidlng, including custom callrrl~g. CLASS hsf~re-. ,r:~d 

C ~ n ~ c r s ,  as ilrell as any techn~caliy feasible customized routing funct~ons."'"'Veflil'ai S ~ L  t ~ ~ f ~ i : l g  

f ~ $ t u ~ ~ s ,  s\,ich :is call wa~ting, are provided through operations of hardtjinrt. :~rtti soft\~;fs'~ 

comprising the 'fa'acillty' that is the swltch, and thus are 'features' and 'functlorzi;" irf ti16 e~\l .~t i+ ' 

I r k  ks UJVE Rentand Order, the FCC reaffirmed its def~nttion of unbundlled 10~31 six ~ririrtrrg "" 'FAc 

PC@ found that the CLECs would be impaired if the ILEC did not pravjdc the ur.ibtrn$ted s w ~ f c t ~  

~t-t  ~ S P  311 the fciitures. 

Thc FCC has ordered ILECs ro "provide a requesting carrier :hie sarnt: itceess tr) dcsg ;:ti, 

c?r5it%, rest and deploy AIN-based services at the SMS, ttlrough ii SGE, thtt? [be inct&mtxnr f,Crl' 

pl'r~tvrdes Ic! itself."" In its order, the FCC concIudcd that Am ser'vice !;oftwart; yrtairlics iur; ;r 

pmpneiary network element and should be evaluated undcr the "ni.crsh;try" sr:urcfartx' hc;,itisc* 

AIK soft~~nrr: is often the subject of parent protectionw and nay bc u trade secret. :ln*icr.itc~:hr hr?d 

slixrmcd that Its Privacy Manager ''is currently a trade secret becausc i t  ttns ~ncIepndcnt 

ccicsrrornic value, is not generally known by or readily d~scernahlc tn 2kmeritec2a'r; cr~:+riiFusftt.ir*~ 

and has bce1.1 thc subject of reasonable secunty rneas~res.""~ 

.y"c.%."- , . 

" brt;7! ~ ~ > ~ ~ ~ ~ C I I I I L ) I J  C)riicr, ¶ 4 I:! 
" "1 
E-* Id.. q 41 3 
" LfKk Aaltrlrt~d Order. ¶ 244; 47 C F R 5 3 l9(c)( i ( r i i ) .  
$7 [I:#& Rt:nrrrnci O r d ~ r .  ¶ 4 12 
"Vd,, 3 409, Sce also LC/., 11 87. 
i,l fd ,  $409 Ztineritech's Pr~vacy Manager IS the only AIN feature spcclficali) diicusszd tl: :tw i:c't' 
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On remand from the Supreme Coun's declsion uphold~n,n mush of ttlr X:C'C''* t c i ~ s ~ l r ~ ~ i t k i ~  

but finding that the FCC d ~ d  not properly anlcularc a necessilq anci ilrlpalr sta1lrl:trd. t l i  it. f i f  

Re?tratzd Order, the FCC established the necessary and Impair staridarclls. !I sllnufrrl hc nt7tt:ci :)X,I! 

the necessary standard I S  applicable only if there is an ~ n ~ t i n l  f~ncitng thar ihc clctns:r~t t ~ :  

proprietary, as defined by the FCC. 

The FCC defined proprietary, adopt~ng "a 11m1 ted dcfl ni t10n of the ptrmst3 'ptc'ig~rsc[rur'k r n 

nature' that tracks the intellectual property categories of patents, cnpyr;~ghts a rd  1r:ldr !iccrrti% , tk: 

We find that if an incumbent LEC can demonstrate that 11 has i~'rvt.stccl rusntgrccs 
(time, material, or personnel) to develop proprietary inhrmation or I I C F W Q ~ ~  

elements that are protected by patent, copyright, or trade secrct luw, thc ~~rvduut r j f  

such investment is "proprietary in nature" within the meaning at' 9 35 lirll('Ej(,.l\) '" 

The FCC identified a number of exceptions: 

The second crrcumstance is where an incumbent LEC c:1~lnot da17101~titr;ite t h ; ~  the 
information or functionality that i t  claims is proprietary differentiirtss 1t.f SCPV[L;C 

from its competitors' services, or is o thaw~se  competitively stg~l~fici lnt~"' 
lnfom~ation or functionalities that do not distinguish an incumbi:t'rt LECs serwtt.:: 
f m  that of its competitors are unlikely to be the focus of an incurr~t?cot I,X::.i& 
effclm to innovate, and therefore do not require the high level of pt-i~lcctiorn 
normally afforded to proprietary elements under the "necessary" standard, ?'he 
third circumstance is where we find that lack of access tu the prccprjetilry efarn~m 
would jeopardize the goal of the  1996 Act to bring rapid competit~on to the 
greatest number of customers. In such a circumstance, we may ftrtd that itre 
incumbent LECs asserted proprietary interest is outweighed by the benefits 01' 
facilitating more rapid deployment of competition for the greiitest nun.rhzr of' 
c~nsumers.'~ 

If an element is found to be proprietary, and none of the three circurns~anccl; iappl) rirc 

next step is to determine whether an element is "necessary" 

We conclude that a proprietary network element 1s "necessary" ~urii~ir~ thc 
meaning of 9 251(d)(3)(A) i f ,  taking into consideration the nvailabillty of 
alternative elements outside the incumbent's network, including self-provis~crntt~i!, 

"' Id., 7 34. 
93 ~ d , .  m 35. 
w Id., 3 37 (footnoies ornlued). 
r"' Id.. q 37. 



b) :I request camer or acqulnng art allernar~vc from ti thrrd-pan> sup$r-ltcr- ihrrb 3.I 

ixccss to thar element would, as a pract~cat, econornlc, ant! oprlrarrt%;~;ri rrzrrta.:. 
prccir-rde i re'equestlnz camer from prov~cl~ng the serwccs st weks l i r  ritfer by$ 

agree with NTIA that [he proper foclls of the "nccessitry" stanrN;tcJ r4 P~'~:C~ZICT 

access to the incumbent LECs proprietary element IS ahsoitizclls rcipttreid (fir tht: 
ccsrnpe~itor's provision of its inrended scrvlce. Wc find, rfit'rt'fi*w. fk;lf : f i x  

7 ~ 4  [\C&.,-, ~ncumbent LEC must prov~de access to pmprletarl; elcn~cnt- ti' u rthhrrid2iL, 
to the  clement would prevent a comperltor from prnv~dtng the :~CTYL.P 1: L$~+r_"h-- f ~ l  

offer. In other words. we conclude that an ~ncumbent LEf s pr'uprrett.r> nch:\ir~rL 
element would on1 y be available to a competitor if the rc,rngerrror i. t i na f i t~  fs)  

offer servlce, w~thout access to the element. because not p~;iti:at- c&rnarnF~~~ &itrii. 

opel-ntional alternat~ve is asfailable etther by self-prot+tstsi~t~~g st;- !:rs%;l: i ~ ihc :  
s ~ i ~ r c e s , ~ "  

I if the element is not "necessary," the IL.EC need not offer it. 

Reviewing the FCCs order, i t  is apparent that the FCC dllf i r t ~ \  c ~ i i i t w :  ,brl m 9 d ~ * ~ ~  

catnsistent with its own standards. Although the FCC natcd thnt severrt! of t h ~  %%,K':; h,r;f 

p s ~ n r c d  A41N service software," and one lLEC claimed otre of i ts  :\b% serircp2 n ;r tfijgie 

mfel," the FCC did not analyze the AIN service software pmvrdcc! by the Fi,ECr u~13t:i- rite 

defininion of' proprietary. Furthermore, when analyzing whcther the 4-4115 SCF'V~CG ~ t i t h t i e : i ~  3.1. 

Irbccessarqs, the FCC based its dec~sion solely on to the frret that  tht A;6fIli J;ttsh,rsc~.. St'$-, SZtS 

and EPs are available to request~ng carriers, concluding th-rxt bots;\ubc i h ~  C"LJtt;'> h,t~t ,i:*tr-;..~, I;, 

these facilities, the CLECs are not precluded from offering A15 S ~ T V ~ C L )  u ilk4rt1; d:;~%\. "a\ .rk 

All4 service software." Once agaln, the FCC ignored i ts  own ~t;tneiliPbf: - -  5vf i~~t re" t  .'f;hc 

ccarrlpctiror is unable to offer servlce, without access to the r;ifernt;t~k, bcoit~)>r ; % r ~  pracrii;,rf, 

economic, and operalional alternative is available, either hy sctf-prn~rrtnnrli!? txr Frcra'i t ) i r r i % ~  

fd. ,2 44 (emphasis i n  onganall. 



Simply stated. the FCC failed to conduct rhe fxt-based aniilysrx ;equrrt:cl lay r t i  rrit;i 

standards. mstead relyins on the simple fact that i t  had unht~ndlcd :rcct;ts.c In lhc ?.I:"\; t f i l t i~ jq , j : l i i  

and related- facilities. The FCC should have determined ivhethcr: 

I the AYN service software "differentiates its services fro13 tts f ~ ~ ~ ~ ~ l p ~ f l t t l r h  ~ r ' r % ~ f ~ ' ~ ~ . c  

or is otherwise cornpet] tively ~ignificant;"'~" 
D "lack of access would jeopardize the goal of the 1996 A,ct to bring nptd 

competition to the greatest number of customers;"'(" 
a as a practical, economic and operational matter, CLECs arc prtlcludcd f r ~ m  

providing the service it seeks to offer:lO" 

a. Owest has not demonstrated that its AlN feat111 res d i f f e r ~ ~ t & & ~ j  
its competitors or is otherwise competitivelv sgnifrcang 

The FCCs discussion of AIN service software focused on Pnt'aty Mii~~s~g~!r?r, *I 

gentice provided by Ameritech that Arneritech held patents on and clanled .iv;ts a ?r;lhk. 

secret.'a3 The FCC described Privacy Manager in its order.'" Privacy Manugcr tit ver\ 

similar to Q~vest's Caller ID with Privacpt-.'" It does nor appear that Qu.e$fnp, Kert 

appears in any way unique to warrant a finding that it  should 

It appears to be no different than any other switch feature that Qwesl is reqcrrrral icr 

provide CLECs. 

b* L ; a c k o f ; a c c e s s ~ z ~ C t - ~ k g w y e r a ,  
Act to brine rapid cornlpetition do the greatest nimsrlirer raraag~2 

The FCC has stated that use of UNEs by a CLEC to provide telecc;>mmwniiii~~~~~~t 

- 

i t*t id.. 3 37. 
Id. 

tn, Id.. y 4-4 
10: frl,,? 41. Qwes! also claim!: ~ t s  ALN features are covered by parents 
Id, n- 799. 

Inz Caller ID twth frtvacyt 1s seneraliy located in $ 5.4.3 of Qwesi's tariffs. 



sen ice 1s a permitted means nf entry undcr t h e  Act "" Tilth pre.r:+c;ic ii.--, .~li::,rr".'.f ?T: - 

Eighth Circui~"~ and rhc L1. S. Sul~rcrnr Cour~.'"' 

The implications o f  not proixl~ng .AIK \:fe;titrres ~'rr i t t~t  htr c Iw;l t ;k:tcif;~'iagrtaif . 

\+{hen a customer that has an AIN servlce. fur euampic, C;~iEcr iT.3 &rth f 'n -u ,~c~,  +. >ii :ie---"  

to a CLEC that wants to provlde servlce using U375-P, this ,4,fl'i ic;i:atrz?. tk ill b: t ; : ~ .  

The CLEC w111 not be able to provtcie the scrvtilt: b j ~  uslrrg USIE-I< au.IEt~ ;hc CZ-:.' 

develops the same software ~ndependentl y and tc t thirut vrt~r!;itr~tkg f,e"$t ~ ' z ~ i ' * (  pdDOG, vn. 

purchases the software from a third-party. ifax+rrj/r'rt"rlc*,'" :and iln,tcEs tngtl in:'. i"ih.": 

platfimn. The FCC without any basls. ~ssumcrs tilts rs ari t.,is> ~PLX-C%'.E ttr -'ti?+ r t r -  

are available from thlrd parties. 

For the CLECs to recreate those feature\ i t ;  ,415 ~ p f z x ~  \iii.~r .*L i'liit.t ekZ rr~<'$zttii*yi-. 

drff~cuir. burdensome and costly,"' "Qp~cnli>-, the ~ o Y ~ I ~ * F ) ~ R ! ? D :  c!.;k %kc ft?dt-~if~.. r3E t b .  

nature IS at feast two years."' 'j It atso rarses the "'tskrt~ken-irr-ih~-c*grt .u . x+ks;ll: A ~ F I  I ~ C  

CLEC expend tune and money beforc t t  cntcrs i t  ul~atkcr rkr rntiqt $ 8  $,~',ijt a ~ ~ i , f : i  :it:-- 9 f i i, 

has enough customers to justify the cost':" Thc prubicm rh, uril the t:l.!lt''{. Ftt:e e~:+"rti;;b 

customers to justify the expense rf it cannot prcsvriie the hi$ f~;~igii.ck tux tbc: tsscl pl.~c ' 

I f i b  I ~ c u l  Co~rrpcrttlott Order. ¶'fl 328-33 1 . 
'07 IUIIJLJ Ufi ls  Ed. I -  FCC. 120 F 7d. Q 15 [8lh Cir. 1C)96) 
""W~T, iowa Ulils Bcl . 119 S.Ct. 7 2  1.736 i 199%. 
'w b'Iult~nare M'orksl~op 3 Transcript at 40-A1 (March 76. 2WI 1 ?'fie ton?, k + l ' ; b , n .  :- t b i  j : 1 ~ ~ %  ;f: E$Z: ~ t y z ; , :  7: " 1  ., ;.- 
ressk, unless the CLEC chooses to develop ,415 sof!wnrc 
"" CLECs must create functionally equivnlent ah: fe,?tt;rs 1 1 u t  drr r 1 5 ) :  rntr:r,c,- itrr Q & ; . r k r ' ,  g ~ c ~ i t :  tbt:- (;c :,t ,* : 
will not waive any piltent infrin_perncnr. ld. ar 50  '" Qwest J ~ t t s  not use any off-the-shelf .UN features iti ar 57 ?'!rcrc :< n:cs ettdcrxt: r k ~ t ;  :hi,. afw\ q- ...;:- - ,. 
is available from a third-party cendnr id. at 67-68 Fmthcrrn~re. tiif iilncn: it,l% fc,t:ii:c% c 2J~;;~;: f-e rr,>:x,.$'-j t. 

swkchpbased features, as there are no funst~c?na~ly equfvalent : - + i d -  sczc:tre:, &t .r: 2:" ; ; E- 2 an-$; c v  i 
li3 j<,l at 41.60 & 70 Qwest agrees .4IN features "take a lot n: tmc em5 m:ifir; r . 7  i:-ccb,s ' t.: -,r k-; 
''".I/. ar 4 I 



Ir 1s AT&T's position that the FCCs thlrd clrcurnstancc: has been nict  -- - ' t ; sk  I * !  

access to the proprietary element would jeopard~ze the goal of the 1996 Act to tlrtngr t , p \ i l  

comperrt!on to the greatest number of customers.""" 

c. '4s a practical. economic and operational matter, CIdE:C1.(; xrrr 
precltuded from providing the service it seeks tab offer 

The FCC d ~ d  not look at the prdcticat, econornlc and operatlonal cctncernl\ 

regarding avaiiability of AIN software, believing rhar ~f i t  made the AIN d;it:~i-l:i,sr: 

avaiIable, the CLECs cauld enter its own AIN service software 

It simply is impractical for a CLEC to have to provide its own AIN scr'~lcc* 

softwzre to enter a market. The CLEC would either havc lo write jrs o w n  sottw:irc rlc 

purchase it, assuming it is available. This is not practical for a new marker trnttunt, A,i 

pointed out, rhls is burdensome, expensive and tlme-consuming, nnri \~nulcl t;ike scvt:.r,~f 

years to accomplish. As an economic matter. there is an expense of kkaving t c ~  wntc &IS 

sewice saftwave or buy it. if available, and download it before a CLEC cim h r j p  Ltr 

acquire customers that may be served by Am service soft~vare. From arr nper~i~itlrl:r l 

perspctlva, the FCC required the EECs to provide proprietary lraiit~ng tablcs, findrny 

&at ix wouICf jeopardize the goal of the Act because "[r]equ~nng reclucstnng cari-icr'~ rr, 

engage In the potentially lengthy process of compiling traffic studies anif popufu~xnp 

routing tables with data in the incumbent LECs unbundled switch would frus\rare a 

r~questing cameras ability to use unbundled local circuit su'itch~ng to serve cus[c~t'rlc"r.; 

qtiickly.""' The same operational issues are raised by h a v ~ n g  to populate tfvc Alfti ccr L tca: 

'" UiziE Renrattb Ordc~ .  'fi 37. 
"' Li,VERemartd Qr&r, 9 15 I (emphasis added). This also suppons AThT's contenrlni! [hat lark csl t i l N  P~t.3uiz$., 

wouId frustrate the gcal of brrnging about rapid cornpetitton to the greatesr number of ruslorners 



~ a f ~ a v a r e  -- wntlnz or. obtalnlng the software and dn~vnlrxtcirng Fr r:!tci tl.ic- ~ ' t l : ~  :?in;icF:;:: 

could take Y C X S .  

When properly analyzed based on the standards rst;~blrslttld f3.i ~ f f t "  H't . :::Z 

prtrper conclus~on IS that Qwest should be required to makc 115; serxrcc sr\tr?$ +ti>. 

available to CLECs that are uslns UNEs to provide telecomnurz.i~:~ii~~li~ Si=Txt.'Ii'Z.% 

3 a. Cbwcest is obligated to  provide EELS in wire centers in rfr&zu 
unbundled IocaE switching, is not availahle. 

'The FCC has determined that unbundled local sw~tchlng I!: tr t:iXE ti?;\[ IT.flC- nlti?: FT,:~:  

:av.Jjl;tblc."" The FCC did "find, however. that an esccprton tr? this rule 1s ~qr:~tc,-d t!;)d~:i . T:~;;I: 

rnarkc~ circun~stances. We find that, where ~ncvmhenr LECs httvc pn,!vtdcd n~rrd:~-~'r:tn%a::i:. 3;-i. 

t:osbbased access to combinatims of loop and transpart unt~unl-ilcd flc;;iwa& 'tcmpilt-i.. kni,.\+ -a. it.+ 

r t~~cnhartccd extended link ('"EL'-). requesting carners are nor tmpurreai tSr"lth~-~tlti ; l i ; ~ " ~ +  T i ' .  

ufibarndlcd szvltchng for end users with four or more hnes within ifenstiy ir-ttr~c I :st lkt trlrI 

rlxiropali tan stattstical areas ("MS As")."'" 

Qtslest argues that i t  does not have to prov~dt  unbundled sadtcthtrtg t l  t t  c ; f l h . ~ i  :hu ill-1 2 % .  

derrsrty zone 1 wire cenlers. whether or not an EEL 1s araifubl~ frnm Q%:tcsl '"' 7 Eic 13 't ? t i<k1r  

however, is not susceptible to such an interpretation. If an EEL, 1s crrcif:retj 'rl) <"i,,?ii' ,ri,tl r t  

ctinnot be prov~sioned by Qwest, Qwest must make the unbundfcd str,~Ei"tlln$: eIf~tit.~.'lii ;r*rt~iiib-it' ' 

The biisls of the s\v~tchlng exemption is the u~rnilrrfiilir~ ctf rht: f'F.3 ,.';' f : k r i t ~ d .  ~ j t i ~ t  ;, r t b ,  

Yery essence of the FCCs conclusron. 

Our canclusion that competitors arc not impatred in certain circtnrnsiunccs 5% iihcriit 
access to unbundied switching in density zone I In the tttp 50 MDtX4 3 1 ~ ~ : -  es 

i t a  id ,  gI255 
i l l  rci., $9 253 778 
"%~uft~srate Workshop 3 Transcript at 87 (March 76. 7001 

Id. a1 86-89. 
L-Y' tilNE R P ~ I C I I I ~  Order, 288. 



predicated upon the availciDili~ of the enhanced estcnded llnk (EEL) ,As r~c%ett 
in 8 VIIB) [at paragraph 151 above. the EEL al/oir:v requesting carriers to ~ c ' r i c  ,I  

customer by extending the customers loop from the end off~ce serving thnl 
customer to a different end office in whlch the competitor i s  alrcaii? {:tlllo~~arcci 
The EEL therefore allows rcquestlng camers to aggregate lony ,IS ift feiver 
collocation locations and increase their e fficiencles by rransportlng agerega.tud 
loops over efficient-high capaclty fac~llnes to the11 central s\vltchrng loc:~t~c\n,"' 

The FCCs order is straightfonvarci -- instead of attaching loops to an unbut~dlccl 

switchmng element or CLEC switches in multiple wlre centers, the CLlEG can use ;I Itmp ;I[!c~ 

vmspon combi~ation to transport the customer's traffic to one CLEC switclr or :I co1lvi;rtrittr t i t  

one central office. However, if the EEL is not available, the CLEC musl e~~\ . rcr  collocate ttl e,\~:i-i 

cenwal office served by the loops or use unbundled switching. 

The FCC has stared that the CLEC is not impaired if i t  has to purchase ILS BU'TI c~rr:ktlt 

. swifch in density zone 1 switch ifthe EEL is available: "We therefore find that thc cost rlf' 

purchasing a circuit switch does not impair a requesting camers abil~fy to provrcic scritcch i r  

seeks to offer in density zone 1. in cerrairz circlmnzstcr~~ces."'" Tirat clrcurnstance 1s 1 C  rhc G1St. ls 

availabfe. If it  i s  not, the cost to the CLEC of purchasing multiple switches In z o ~ ~ c .  1 dog\ 

imp.air a CLEC. The ILEC must make unbundled switching available to the CLEC ln erlvlc if 

Qwest cannot provide an EEL ordered by the CLEC. Othem~ise, the CLEC would hix ~rnp;nlu&cf 

bcausc it would not have the EEL or unbundled switching in density zone 1. 

Qwest is nut relieved if its abllgation to unbundle switching in wire centers rn drnhtry 

zone I even if the Commission, unlike other state commlsstons, does not adopt ATLP'~"'., 

poariort. Qws t  must make unbundled switching a~allable In the wire cenrers in nlrr~~~it> Lrrr\c" I 

I , ,  

for customers with 3 lines or less, regardless of whether the EEL is made ~vnil:iLrir , " '  I t  

- 

12' Id. (emphiisis added). Ewallable "1. Access~ble far use at hand." R~t$er.~idts \ILhsrcr'r )I  ;Vwt l,i.!hsFrd 
Ditciartn~. Houghton Mlt"fi~n Company, 1995. The defin~tlon of "avrttIabic" mean$ marc rhnn t r r k r  urndi~ttrfi~i$c 

fd., 3 287 lernphasrs added). 
'" k~ult~riare Workshop 3 Transcript at 89-9 1 (March 7-6. 7-00! 



dt' l~~mfn~llg ff1;lt an EE1,ls not available to serve ti CLEC request, Qivest can stlnfriy rnc&s !!it' 

u$.ti~undlcd +nv~tchln$ element avnilable to serve that customer. 

Qwssl IS not In co~npliar~ce with checkl~st ~tem 6 i f  Qwost do~cs not rn;lkz trnhuntllccf 

4t~itchng u~aitable l f  an EEL 1s not ava~lnble. If unbundled s~vrtching rs nor rrl,idr a\'3ilabiz 

the CiaEf;:s ~vhen an EEL 1s not available, the FCCs order IS  negated. The Cnrnrntxs~em silc:trlci 

adr~pt Imguage that makes clear that unbundled switching s h o ~ ~ l d  be made availrrblt: i%t~en i )ucs t  

cannor ir~afil: an EEL available to a CLEC. 

3. Owest incorrectly claims customers should Re co~l~ittetcl crn 2% oz.irt.-cerrtca' h*?si\, 
not a llocatiori basis 

Ti'ir: FCC has held that unbundled switching is a network element: tiowever, i t  r-t~:~c!e ,in 

cxccpuan, frnding that the E E C s  do not have ro provide unbundled local s\v~rct-irng tn cust!yrnerq 

cx'kl f~ 4 or more lines ln dens~ry zone 1 wlre centers ~f the ILEC niake's the EEL ;i~;iilnhltr,':" 2 - l i t  

SCiAT is mnb~punus regarding how lines should actually he counted, tvhi.,thcr c ' r ~  per-wire c-,'rttt:r 

Ir-trz pr"location basis. The FCC provides no clarity. However I L  Lippears that Qumr ~ v r l l  cuuni 

rhe tam1 number of lines a customer has in a wire  enter."^ It i s  ATtgT's poszrron rkat the iinc 

cclnni should be done ori a location-by-location basis.''" 

As an initial matter, when evaluating whether to provide serwicc to a stlsrtirner, the 

yuci;t,on :I CLEC must ask is whether unbundled switching is a\.ailsble tcr servr: n ;~ustun.rc; 

li,gsrcd In a rfensity zone 1 wire center. From a practical pcrspectlve. a GL.EC shtruid tre ;tbXc t r >  

dctcnnine t h ~ s  b y  loolung at the number of lines serving the customer a? the btssiries~ locrtttiirr 

-%-,I- c- 

""AYE Retri~nci Ordcr. 1 25 3. 
"' iututti5,icte Workshop 3 Trnnscnpr at 93 & 95 (March 26. 2001 ). Qwest does nat elaborate h u u  tkts i4rruld t ~ e  <[$rlrrf in 
rcirli~y. r w r  is i t  spelled out rn the SGAT 
::* 



The FCC nored that 3 lines or- less "captures a sigraif1c;~nt portton nf' the t ' l~rt~s nr\rfk.r=t -. 

This marker was identified as residential and small bus~ness marker.':' Thrs ;trr:d:t'sth 15 t w !  

definitive. A Iocation that has 3 lines or less is a small business. Qwest ~vould mguc rhai ar.1 u r ~ d  

usercilstomw with multiple locations in density zone I .  ail locat~ons h a v ~ n g  3 or' less Irne> 1% nil) 

a small business. Since the FCCs order is of little help, the result 1s hniv best to rmpttrr~ncr.\t $lrii 

FCC requirement. 

A location analysis is the easiest for the CLEC to implement, A CCLEC' citrl c.leccl1nr\n:~ 

how many lines are at a location. A CLEC cannot rtlways deterrn~nc if  an cnct user cllst~tnlcr ;rt ,r 

location has multiple  location^."^ The information may nor be avn~lable to the CLf3C 'I'hrs 

information is in the possession of Qwest. Furthermore, Qwest has mndc no pmccss u.;tiitni,t~ 

far the CLEC to obtain the information from Qwest. 

The SCAT language as proposed is ambiguous and is far from clear how ~ h c  CK,,Eii."r ii1.c 

to implement Qwcst's proposal. It also is clear that  [he SGAT does not stare cxplreltly l ioi i  

Qwcst will implement irs proposal. The more pract~cal way to implen~ent the "3 lines u r  icoi', 

exception" to Qwest's obligation to provide the unbundled local s~vitcli~ng nclwork c,-tcrrtcr.ir r-,  1511 

a location basis. 

4. Qwest is required to orprovide switch interfaces at the @R-31??l"r&i&8AdzTT[ 

ATBT has requested that Qwest provide access to unbt.mdled local sw~rchir~g usrttp Cil.4 

303/TR-008 interfaces. Generally, Qwest has declined, arguing ~t IS not ohllgured lo pmtlilc 

such an interface17' and based on operational concerns.''' The rssue of whcrher rl,)t+t.cst ntu.ir ~ ~ l , ~ i ; r :  

lZ7 UNE Rernn~rd Orcicr, g293. 
'2* Id.. a 293-194. 
129 Muitistate Workshop 3 Transcript at 98 (March 26.20(51) 

Id. at 138-39 (March 78.7001). 
'" '4. at 104-07 (htarch 76.2001). 



itccess lut unbundled swltchlng available at the CR-303TTR-008 Icve'l 1s orrc rrt ~ci.r;rr~:tI 

fc:rsibitrry, of' tvhteh secunty of the network 1s a sub-~ssue. 

Thc FCC addressed the lssue of techn~cal feasiblllty In 11s Lotcti h ~ r c ~ t - ~ ~ ~ ~ r i ~ r a ~ r t ~ ~ ~ i t  CIj-sii 

5";ecrinn ZSIfcii-3) of Act requires ILECs to prov~de access to unhundfed ncrurcrrh clcrnenr5 ,if 

"techn~cally fenslblc po~nt." The FCC has "conclucle[d] that the tthligat~o!~s irnpusrci by 

88 251(c)(3,) and 251(cj(3) include modifications to ~ncumbu~r  LEC' fiic~lrttes to the eztcni 

nectilssiiry ta accommodate ~nterconnection or access to net\-iol-k, tl.Icrnent~"'" 7 ' 1 ~  I-C'C" ;i!\(: 

caar:luded "that the 1996 Act bars consideration of costs in de tern~~~~~ir tg  'techrricirlij f c ~ x h l r '  

points of interconnection or access.'33 The FCC concluded that t t  u:as the intent (I'c'titgrtbsr ft-t 

*'r,tsiig&c the incumbent to accommodate the new entrant 's network :trchl tecrurc., .'- 

'"Cc)~isistcnt with that intent, the incumbent must accept the novel usle of. and ntodrf'ica~tr~:r E r ? ,  11 .I 

nctwurk fzic~i~ties to accommodate the Interconnector or to prov~de i~ciztlsz ir-r ~nbuniltcci 

clcn~ents-""~ 

The FCC d ~ d  conclude "that legiritirnte threats to netivnrk r~ll~b~ltf)~anri ~e;tinr> rvlltsa hc 

considered in evaluating the techn~cal feasibility of interconnectinn or access to rf.tc. nn~.cts-r:i3cn; 

I,EC However, the ILEC has the burden of proving rtt the .;tutc cclmrr-tthx~,n "-5itct1 

char and convincing ev~dence, that specif~c and sigrti'cutzl udavlrc ir~sfvzt-rt tev,.ut&..i rcsuit f r i y r t k  

ibc requested ~nterconnectlon or access.""' This 1s 3 very high Ilurcilc for i l ~ c  l i  .Ilb.' fn cfr:,~: 

Qivcsr has not cleared this hurdle. 

Cd-c-ul It~rt~rcr~rrttcctrori Order. 1% 
' " " d . , ~  j9Cf 
!j4 fJ , 202 
t j i  ?el. 
1 JL ld., 71 2Cf3 (ernphas~s added) 
5 \' kf (ernphiis15 added) 



Qtvest takes the posir~on i t  was not oblipated to provide access tcz  the  sicttch a! r h ~  C;R- 

303 level."' AT&T clarified irs request that the CLEC be perrni tted to psovllde i 1s ow11 

compatible remote terminal and then lease transport from Qwest or providc its own rran?qmxr 

from the remote terminal back to Qwest's switch, The transpon \tlould interfilur \ V I  tit sts, I t i 4 i  

with its own GR-303 signal."" 

There are no issues that prevent Qwest having to provide access at thc GK-30.4 lr tef ,  ,I?$ 

proposed by AT&?.'"' More irnportanely, Qwest has failed to demonstrate by clrns llr~iJ 

cifnvincing proof that significant adverse impacts to the network would result from API'W"f"q 

proposal, AT&'T3s request should be approved.''" 

C. Emx1 Transport - Checklist Item 5 

1. The §GAT violat9 the Act because it fails to perm!LirQILEQi's ta lcrsae R ~ ~ J Q  
region facilities of Owest Corp.'s aElliates pursuant to SectionpJS f. uad&$g .. 
of the Act 

'fa moving for approval of the merger of Qtvest Communicntisns Intern utic7na1, Srrc. 

{*'QCX"j and fJ S WEST, Inc,. ("U S WEST") the parent corporations of Qwesi. Cornmrrrr~ciikii~t~:k 

Corporation {"QCG"), LC1 International Telecom Corp., USLD Cammunicatinns, Inc,, rzrrii 

U S WEST Communications, Inc., now known as Qwest Corp. ("USWC"), QCI and If S Wk91- 

repraenred ro various Commissions that the proposed merger would create ci srrangcr ccrnllrctjzt~r 

and provide significant value for shareholders. employees, and customers because, among r~tircj 

--- 
* Z.? 
' - Mufiiststf Vi~~kshcjp  1 Transcrrpt ar 15 1 March 2s. 2001). 

;.;a Lif, ar lfi7 {&larch ?ti, 22331 r: td. at 166-68 (March 7-13, 2W1) ATRrT also responded tn ( jwcsl '~ e~tcri.gr~'n)ir' 
caxw;rrrs, but fh~sc  C D ~ ~ + C & ~ S  are less probiematic under ATbT's remote term1nal/GK305 p n r ~ t s a l  I+/ di t iii f ' 
$ M & F c ~  ?b. 7mf r 
: Ui [&.a$ 175-i3QfblxzE, 75.13001 i. 
i:: In vl-~shmgt~n. Qwesr p;c)posed genera1 parameters for meeung ATBrT's request, den~unsrrstt~jg r h c  twftrtrc::lr 
f ~ ~ i b i l f ~ 1 ;  ef AT&T-5 request. fn a workshop in anorher jurisd~ction. Qwesr proposed SGr\*r iongua@r ar:i'~pr;\b!:~ 
ATQf. i f  ifns language 1s adapted lil Sourh Dakota. th~s ISSUP would he closed for A"I'&T 



e The c o r n b ~ n a ~ ~ o n  of QCI and I! S \.I.EST \vrtuid er:aF'~lc rhiir:i 

scvenue syner_r:es 131 m:)rc than 51 12 b~lllon ark1 nc? f ~in:tn-il,:! j i~ r f  r~~'t-:;:Ert%t:.,~ 

synergies of approx~mately S10..'1 b~ttion to S I i inlfil:,n .T!K> C ~ ~ ~ L Y I D !  I ~ X  

synergies (o be comprlscd of ( I  ) 1ncren-ren:;11 rcr r t i l i s : ~  it5 t h  iLrrr;rf~tnc4 c ' i 5 r ? l i ~ . ~ : ~ .  

expands its local. data. Intcl.net Protocoi aiid long-ct!tsi~r~cc w;\i;:r7 t," a ii;l::cr:::;i: 

B - h  <r ,.&Lil:krs4.'c t . : ,b \< -s  4:cg; cost savlngs In areas such as network operatrans m~! nvji*lqr 

rnarket~ng, billing and customer and back csff~ctl augaj>on. 3174 i 3 t:3pf2,~i %.:\ ~$~*;1*. 

t .  through el~mlnation of duplication in rhc cornpanrcs" pfannlzrl rzc-st? o:r, r~ l :~ , i  , i ~ ; : + ,  

and in other ~nfrastructure and hack-office arms 

@ The combination would acceleratt: strategtc dere\npunenr ant.; ea;~bir rhcrrk i i 2  - n  

faster than each could grow alone and tvould Increase rc\:erztics :in4 pt~lrrs fdi:ci  

than each would accomplish alone. In parzictilar. thtk! expected ~ . r t  to ~ a c c c l ~ r , i \ ~ *  

the delivery of Internet-based broadband comairtintc:ittarti; wn.s-tecri ~ ~ i j ~ i i c i b  tit 

QCI to the large customer base of I: S %VEST and hrrng I11gcEhg.~ cuf~ltk!t~$b*n?~~tra 

assets, resources and expertise and the nettilark ~nf~"'t?-srrtlctrire. ;ippl~ai':rgfi ,, 

services and customer distribut~on chmi~e'ls of thetr t;c%rnfann;c> *kns;f tk 

comblnatlon of customer bases. assets. resmrcer ; t~ td  cepct::*r rn s t~rneib rx:,in;,t'r 

will p e n t  each to compete mare cffeztrve4~ rn their ti+p~aff\~ Lrg~t%~rft;f;f2?r?$; 

industr~es. 

rg They belleve worldwide broadband end-trr-end 117f~,t\ti'kf,'i\1rr" c 'ijl ,i~l:!~~i :,u, ' i " : t i  

products and ser-vlces. access to cnch o~hcr ' s  cilstai.ix:fs, ~toplii. ;tt:..f g ~ r t t - ~ .  . c a r i , f  

combined use of d~stribution and operating systems %;if create ;;i-~-*it-"t- ' 4 1 ;  [ t l r '  

combined company and that, as a large CORI~;III) ivt;lttT g!~!kit F*:.:C J E ~ . ~ .  >,..-~'r",+ 



mtrlt~pie capab111r1e.s. end-to-end broadbiind connect1 vfry. and a full 5.ru1tc r ~ i  &!(a. 

r;ozcc and video products and services. they can successftrlly compete in thc 

tcleccmrnunications ~ndustry In the long tern."' 

Box this praceedmg. Qwest maintains thar l t  has no obll~arron to unbundle the ciark fiber 

f&celZcics atwet3 by the ct~mpanios affiliatad with Q~vrrsr, ~ncluding i~ 2affilr;zscd CE2ECseiL1 

?\4"&7"dfs;agree~ with nhs posirion. Under the Act. Qwest affiliates that have fucllities In the 

Q w m  Egi~n a u ~ t  make those faciiities available on a resale basis to CLECs, consistent uqih 

88 251 sad 252.. 

Se~tjt!~ ,1,Si ic)f3) abligazes incumbent local exchange carriers ("ILECs") to provide 

'itandfsc~ummara;ir_&. iaccas to network elements on an unbundled basis at any technically fei~sil~lr* 

2 f;2i;d!<t 1 adQu~ntrify requires I U C  rates for unbundled network elements to be based on urr!;i, 

k 8eenda,%&rrm~nat8ry and to include a reasonable profit. 

Silwtroe 225 11h) defines an incumbent local exchange camer as, 

$Wf&h ~sysc:" 'to a11 area, the local exchange carrier that (A) on February 8, 1996, 
!~f@va&&t tcleghx~rrr: exchan$r; service in such area and (B)(i) on February 8, 1996, 
was decamd io k a member of the exchange carrier association pursuant to 

6Y+%Jib~; GF hri r ls n person or entity Thai, on or after February 8. I996. 
kciime 5 %~PCS:CS?~Q~ 05 assign of a member described in clause ( I ) .  

C&cs.rzst. rtnb I;s igffjiii(ites rtre "'succcssoi-5 anti assig~s" of USWC and are therefore "ILECs" as 

d~brie~ozf $e.; the ,4c~.'" Undowbtsdly. Qtscst will argue that its parent and ~ t s  affiliates nre not 

. - w - ~ - w ~ ~ - *  ~ -' , - 

?a; &L, %'st&& jetinr 4 p p E : ~ ~ ~ r ~ i i .  dated e - i ~ g u ~ t  14. 1999. 
f ?= 

&$41~i%~fe isacsk$%grp Iranrcript 2% 60-bb {Jan. is. 2fX)l i 
;- h # % l i ~ ~ d @  &r3 rssN IS k~rzcred spclficslly as nn ri-npasse ~ ~ s u e  w ~ t h  regard m Qwejr's SGAT pmvrslonh relollng 
ti*$ f&x 3& &cd?cfiit:d trrmrpcm. thts argumenr appllrs tn n!l SGAT prouislonb that Qwssr intend5 rn 11ic rca 
~a$r,$fy 4% fg,;,$t'l~k44%g3f1t)n% tzndcr [he Act 



"str~ccssors am1 assigns" as thosc terms are used In the Act. The C_'(~rrimtsslt~i~ ~ht?artd ;cic-.j: 

tn the SBCIMerger docket, the FCC determined thar under $ 25 1 ( h  1, ;ti$ i'siitlr r i ;~ ia  

hecome an ~ncurnbent LEC by being a successor or asstgn of a LEC that. fts i t h  Frfsrt~~it-> b. b Q c i f . ,  

t \ - s  p~'cnwling local exchange service in n particular area and was 3 snernber of SEiI.4. c.rrr3 tf  

fl'~:tf &!1[11y was nor itself provrd~ng local exchan_ge sentice In the area r\r ;I mt:mlscr !tt' LE.C'4. * r - -  r l I  

that dale. The FCC held, "this interpretation of 'st~ccessor and ass~gn' 1s n t ~ l  o i \ l >  I l i t ' r j W  

consis~enr with the goals of 251, but c o n f o ~ ~ l s  Inore closely to the tracf~tlrmal H<>fttiti ill 

' S V C C ~ S S O ~  or assign.""" Thus, Qwest cannot legitimately argrlc th;~t  1t 1s 1101 it "strcccss.;.tf vi  

&qsIg,r1'' bccause  either Qwest International nor its substdlar~es werr: provrcirxig Ittcrs! ke'tur%.u 10 

former. USWC exchanges or- were members of NECA on the drttc the Ac! ivns ctsacncij 

Moreover, In approving the QCYU S WEST merger, the FCC dstemtncd rhizii fJC'E ,irk! 

i l s  aff~liates were "successors and assigns" as used in 5 35 1 (h)  of' rhc Act.'" ftt thkit prc~~rcJnng+ 

McLetldUSA asked the FCC to reject the merger appl~carion ~ C C ~ U S ~ ,  amon$: rrlfrer It~rrr,fr> ibic 

merged entity "will have the ability to divert favored. high-vc~lume ciisti~mers I(% tire ;tt 'ffir;~it:~L; 

Icompetitive] LEC, whlch can become the provider of new, 1nnav:ittue sarvtces, wiailc !)IC 

\incurnbcnt] LECs traditional local services are deeraded and serve only ~s1dcsttiu3 uscry , ~ a t k i  

cttt.rt.r [compefir~v" LECs."'" McLeodUSA further arzued that, after tthc merger. i' S iYl",% f 

would he able to use Qwest and its affil~ates as competitive L,ECs "'to rircempr tit  i i t t r ~ e l  tat. 

-, 

'*' Jtr~t::rircfr/~ ~ ~ 1 r - p  f l r ~ ( /  SBC ~<,,rt~jir,~?,c(~iror~s, 11zc fiw I I I ~  COI~ .WI~~  ~ C J  Trc~r~-t j t *~ ~ ~ r r t r f t j  (1)  t 0 ~ 7 1 = v i 1 t 4 u ! z ,  t i ;  - ~ z / ; - ~  ,- 
C'onirrtrssrtur Ltscrrses llrld Ltrle.5 Yrrrsun~~r m $4 214 arid 3I(Nrll o f  ~ I l l :  Convt~rinircrtrrunt At:  i n ~ d  Pcrr:i: -, 2.' : f I 
O.2, Yf!, 9.j; r1~tc.l 1111 cvtite Cotr~nlr.rsinn 's Rrtles. CC Docket No 98- I4 1. bfamvrsndutn fljrinr~ra ttnd iclltdrr, I f I L  ~~~~ 
270 Ire1 Or1 8. 19951 1. !j$446-3-38. ("SBCArtlcr~tcclr Mer,yer Orilcr"). 
i&<, 

frl r / ~ c  P;tirllpr of Q I I ~ S I  Cotr~nl~rr1rcnrrntts Ir~rcrrlntlor~al I I I C  or10 L' \ $ ' E x  I!tc t.jf~p1i~ittt .w: t t f r  Kr;:rl*lt'.- ? j i  

tlbttrrrsi of Drrrrresrrr. urld /ntenzarror~al $9 214 N I I ~  -710 Au~horr:n~~nn~ nrtd Appltr~crtirrrt i f r  1 ri:rr;fr: C r l t ~ ~ ~ ~ i ]  I J ~ , .  

,$rifmrrrrme C n b l ~  Lutdlng trcerzse. CC Dockel No. 99-17>, Menorandurn Op~ntrrn nud flrder, W ' C '  iYt- f i  1 rfr:! 

h"i3rih 10. 2fK#ri. 41 45 
14- 

!ii,Zl !3!. 



[ ~ ~ t ~ ~ m h t t t ~  EEC' ohtr,nnt~fins under 8 25 l tc) \ l r  4,: the .Act to offer for resale. 31 ~4 holesalt. r.r!~*a. 4 
8n.i S F E T ~ C ; " ~ ~  Ihf: ftrrsumbenE] LEC offers at retarl." Thc FCC rt:jecred ItlcLeod's argument, 

Such an affiltotc of U S WEST would be considered a "successor or ass~gn" of 
tj: S WEST fat thr purposes of the obligat~nns imposed by (i 25 1 (c)(4). 
Tk~feFis~z. the competitive LEC hypothesized by McLeod would be treated as an 
rncsmknr: J4E6 under 8 Z S l t ~ ) [ 4 ) . ' ~ ~  

This conclusinaa is supported. too. by the analysis of the United States Coun of App~rnls 

&3r rhtl fl3isrrict af CoEtmbia in rt recent case involv~n_g an appeal of the SBGIAmenrech rnergcr 

amfic%iza! ''= There, the Cuun interpreted "successors and assigns" broadly to include nffil~iittls of 

%lrd ELEC ;th-;~tc provide :elecomrnunications services. 

kl A,7CiEi%Y: file Ceun reviewed the FCCs decision 10 permit the merged ent~ty to ofkr  

& ~ o a ~ e $  s~zrv ic~ i  ?$trc~ugh s separate affiliate and. by doing so. avoid $ 75 1 (c)'s duties, 

Ajth~lntgk a rneatiatscrf sbove. irt rhrr U S WESTIQCI merger docket, the FCC matter of fuc t 1) 

d;~t~c$tadccf :Rat QCT md its affZ [iaterl CLECs would be successors and assigns of U S WEST forb 

pefpP%F$ ef fhs: Act, rrm atre SBC!,jarneritecii merger, ttie FCC painstakingly concluded that 

i ~ f f k ~ v g ? ~  $ire ACE exkc~rd~ an XLEs market-opening obligations to an ILECs "successor and 

&534p;7:" r's:r ad%-unced sen+ices affiiiate was not such a successor and assign so long as it 

.c~r$t1pilic4 v;r8k vaftotis nruciurat and transactional safeguards."' The D.C. Circuit rejected th~:; 

~inki22ss5~ $rr&tng that sfIrrising an FLEC to "sidesIip 4 3,5I(c)'s requirements by simply offeting 

r~#~~~srrrnursa~r~.tt~iins hcrvaces iirrctrsgf? a u-holly owned affiliate seems to us a circurn\renrion af 

b i g  yl43g1~f:qvy EC&C~~FIC.~ '  Tht: C o ~ r r  fui~her found that the FCCs narrow interpre tatlon of 



!'Tltre c;'oriim~ss~on IS itsing languase des~sncd hy Congress i is  an adricd !tnt.rrai:cri 
ryn :in lL,ECs ab~lity tc) t3ffc1- teIecornn~un~c;ltions sen iccs as a stdtiltor; cict iir. t i )  

;trnclisrt-atc $25 l (c ) ' s  restnctlon. We do not th~nk that rn the abseficc ot this 
S U - L ' C ~ S : ~ ~ ~ ~  :\lid assign ll1n1t3~1on an ILEC \vould be pennlttcd to clrioix?\.rnr 
225 1 ic ) ' s  obl~gattons merely by sett~rlg up :in affll~atc LO offer 
t ~ ' I ~ c i r ~ ~ ~ i n ~ n ~ c i i t i c ~ r ~ s  services. The Commiss~on rs thus u s ~ i ~ g  the s ~ l c ~ c s ~ r r t *  2nd 
3 ~ ~ 1 g n  Ilrnit~ttlon as a form of legal jujitsu to justify ~ t s  relauons of $25 1 's  
r e~ t r i c~ io~~s . " '  

:littfinngh the ASCENT decision involved an advanced services affiliate of an ILF,i'. t l ~ :  

at--;,xrrrrrng t3f the D,C. Clrcu~t in that case applies equally here. Interpretin~ ihc st;tl~!t* tci i t i t !  

~ ~ T C { L ~ I I . C  CJS1 and i t s  ;ffllliiltes to be subject to the unbundl~ng obligat~oiis oi iht Ai.! s-vijtliii iir i{) 

(!s'tb:mumgc 111c rnergect entrty to "sideslip" $25 1's requirements by offenng :eleilc7m~r.iiir1ic;r,l1c~ir~ 

i3ervlccs nnci lnvesting in future network infrastructure through 11s \<~hr>tly ntvrrrrcl sfhli,rirh ir: i : ,  

r'rw-ger application in Colorado, QCI stated that i t  Intended to combine the tti.-ts ~~7rfmntttc'ii'l.F' 

itwela. arcrations and network infrastructure and to plan bulld outs jointly to achtctr synergic- 

thor \ihnr~ld tlenefit the public interest and the merged entity's shareholders. "This i'ornhrnctl 

rkp?r::lrrtm 15  a successor and assign of an LEC,  USWC. 

Fnr these reasons, the Commission should require Qwest to add Iitnyuagc tn ti.; SCiA I 

~5rel c t a ~ f ~ c s  that QCI and its affiliates are obligated to unbundle therr 111-region f;icliitlt".s. 

rncfutirt~g dcilrcztred transport. This requirement is consistent with the goals of" titc 

' f e I e ~ . ~ ~ m ~ i ~ ~ m t c a ~ ~ o n s  Act and 1s necessary to prevent Qwest, through 11s affiiratci, lrortl oa\irllitii: 

tta ;tthligutrans under Q 3-5 1 (c) .  

I 
! ? ,. pwest  is retlruirejd under the Act and the FCC Orders to allojt Cl.f<l.l.*i 1?3. 
I/ 
I Iease dark filler that exists in "ioint build arranpements" with third t~itrtirn 
i 

1 "'Joirrr Build Arrangement" means any arrangement beru.cer~ Qwcs! :xnd rmotiicr par;:, i:: 1 
I ~t?rnrl> or hcparately construct. ~nstall and/or malntain conduit. innerduct or frhcr aims< ;: l,rrr>;i!: 

t 
rr)tlie o r  F C ) L ~ ~ G S .  This arrangement will pennlt e~ther or both Qwesi and the t h ~ r ~ t  party trt ~I*,E* ~ t . ~ ~ '  

-. --,..".-,..-,-- 



f%lhcc'r; ct8dutt, inrtercfuct or fiber for transport of relecornmun~cat~ons traffic over such roiltt' O r  

r*?tifts~ T b ~ s   pi: of arrangement ~ncludes. among orher t h ~ n ~ s ,  nlcet potnt uIransernerttis 51 1rl.1 

tkrtrd psnres. Qwcst has testified that i t  will make a\.atlable dark fiber that exlsts In tht-zc 

an;zzgem6nts up t0 Q t y ~ t ' s  slcie of the meet polnt. However. I r  refuses ro pemlt  C'LECs rtk 

i3btatn kccess an :my nphts that Qwest has to the use of the fac~litles of the t h ~ r d  part?.' ' +-\TL!-T 

dira~ces  E ~ I S  pfi~ihfon 

Sc~tz@n 25E ic,k ixnd 47 C.F.R. $9 5 1.307 arxd 309 require Qwest to prilvtde 

nandds;-nmnwmrory access ta unbundled network elements In Qwest's ownership ur corstrol. Ir i  

afjt-egian, dz~r:~S 1s ~hhgaftcd wader 38 251(b)j4) and 334 ro afford CLECs nond~scnmlnarijr.y 

oecc4$80 p1b"~, CEtlct~ and rights-of-way. TQ the extent these joint build arrangements g v c  

d,T*e~ ce~~t-tm! m&ar pr~tvidc: Qwest a right-of-way on a th~rd-party's network, for the pmvlski,rt 

a$ Qavegt"~ eetcc~tmmatnieatlons sen8rces. Qwest must permlt CLECs the same access !a thrkse 

a .  Wtih~ix: thts access. CLECS are ~mp,xrred In the~r  ahil~ty to compete w ~ t h  Q,)ue.;t 

In cutnmtanarte:; af the znnre wrhere these jalnt build arrangements exist. In the rural areas in 

~ A M B C U $ P ~ .  CLEC7-s may not even be ab%e m rcach pm~cul l i r  commun~?ies that Qwest can rcuct-I 

rhrcyqgh nis jcrt7"ai !~t91tc! mangemen[ with 2 third-p:my. 

C k ~ ~ k l t s t  item nttinber 3 rr. 5 271 afso addresses Qwest's nghrs-of-way obligations. 

Qk4"ebf mLg%i stfCRit;tR5tf%!C that it 16 p m v ~ d ~ n g  nond~scnmlnatory access ro 11s poles, dur:rs iiniI 

f i g~ i~ -~ f - r s - .~p  ;I: jetst ;:nb rcclsonab!e rates. terms and condlttons."' This checklrst item is s a t ~ ~ i ~ ~ c i - l  

$ 1  Qeect kss  rzarn$iscnntnarap procedures for- the evaluat~on of facll~ttes requcsrs by 

cnrrsptrtert. grrrnkrng ~ o m ~ r t r o r s  nand~scrirntncttor~ access to ~nformation about Irs facilitrec: 



prmrittng cc~nnpet~toi-s ro ~isc non-Qwesr ivorkers to complete s ~ t e  prcpilrarinfi : an3  c ~ P F G ~ I z , ~ z ~ . .  T. 

Q w ~ s t ' s  SGAT fails to include even the basic right o f ' n o n r f ~ s c r ~ m ~ r r a ~ q  il~ces3 te 1:s 

~anrro! anldlnr rights-of-way that exist in joint build arrangementr;. Qivcsr hss tesrrfreei ;k*;t :; rs 

~ a s t  *dwarc of any such arrangemenrs In the seven ~tates. '~ '  In d~scox~t!r!. t%T&..T' rcq.ti~?tc<! 

s;a~npfes of any such arrangements that exlst between Q w s t  and th~r~dpartles l i t  tht: htdtt. i r t  

Cc~tarstdn, Qc4est objected to responding to this data request. ,A. rcvicw of stlcl~ an,ingor.ilent, 

uLc~ulb i~d ica te  the nature of Qwest's ownership or control oser this nerivclrk c l c m ~ i  If 5iic-& 

ntr;rwark ~Iemenr is in the nature of a right-of-way, 5 10.2 ofrt~r: SCAT shotlid !)it. t:fre<~r tr XQ 

g~rg-rsnde access to CLEC. If such network element is in the nature o f 3  leased i ;~c~ji i>, ctie.!~ +ru. 

!cased ddicared transport. 5 9.7.1 should afford CLECs access ti) the f;rcif?t>. ;fc!~t?mair%r;, rhe 

iigmemr;nts would lndicate if such facility is some other arrangement - not a rrg&i-uf-~.~:rf ilk 

Xemcd Fdcjbiry - over which Qwest has ownership or control. 7'0 the, elrteni Eft81 !hi?lit: agr"t"t:hrtcq~,:. 

prrwide Qwest rights to use the third-parry's facillries. including the dedicated tctwpar"e i:va?f;aRlc 

6n ehar paniarlar route, Qwest must permit CLECs equal access to those faciftrkc,% ar jtksi irtnd 

~ebisanablc rates and terns. Otherwise, Qwest Pdils its 271 obligattnfts. 

For these reasons. the Commission should require Qwest to include. rcrrns ihs. rt.; SCij I IL 

that sIBo\v CLEC.s nondiscnrnlnatory access to Qwesr's rights to usc thtrd-yratiy pntpex) 

GCYd~4Stt3?& tt1i2h O ~ O S C  ehar Qwesr enjoys in any joint build anlingemcnz !:$hii:($ i&.igsi li, 

--- 
: *P B L J ! [ , $ ~ I I ~ / ~  firpr,ranon. BellSoltrlr Tulecorr~m~~rricariorls, l ~ t c . ,  crtld BrltSotctli Liitrlp Efsri~rac e.. i d i n  :cr: f % r i i r  i q:tl? , I; 

i i~+Rqpun,  /tiwl~+4TA Scn.ices ill Loliis;nilu, CC Docket No. 95-12. Memorrindurn Qpinic-n ,tad t k,?e:. k{'r ');',a"! 
irari- C3c~, I ? .  i 998 j. 174 - 83. 
thls h4~1tslstc Trnnscftpt at 348-60 (Jan. 19. 30011. 
'*Q\~S$ ncknowIedgrs rhat i t  already tnventorles in TTRKs dark fiber ssqurrcd frctm th:i.d pdnrrx ~ r t  ;t% p30:n: 
t"w3pany. Mulnstnre Workshop 3 Transcrtpt at 70 (March 27, l-OCI1t. 



,?, @west's deifirriltiun of Finished Sewices is not supported by the FCC$ trrders 

Q5vcsi '~  SGdT makes reference EO "finished servlce" in u number of sectlans."' The: 

SGAt diiinoi k v e  a drhniiton for "hnlshed senpire." so Qwesl subsequenriy made one up. The 

occders and m!es 3$sG d~ no2 mdke any references to "fin~shed serv~ce.'. ,417 FCC orclcr 

xkw t~;rLc wfizeenie lo t;znE scrvrce."' In ;rs S1~pple?nn7ml Order Clar-ificntia~z, the FCC 

if.: 2% kf i~fk~ni7  of finished service, Qwest includes Local Interconnect~on Service, or h,IS 

4tt:;lik.s L'rS Emnks me tbc trunks that connect traffic between CLECs and Qwest. These arc not 

t&%ahd X ~ S ~ C C ~  ;ZQ& Qivesf i~ rcqaired to provide them pursuant to 5 252(c)(2) of the Act nt cost- 

b&&d pritce.,, 

Ytt~yh tr t*Te $5 nrr ~c~*cuan mn rhe FCC orders that prohibit connecting UNEs to 

%95.targ2~*~616bn minks T$lb%fo~"~. the  stricti ions contained ir? the SGAT that prohibits CLECSs 

4'&-4%1 $ig@i't3) .h:oa4,d3CCsrng cexnhznlrriorts of L%-Es to finished services, i n  this case intercunncoh~r~, 

x$f tat$+ F ~ B + L %  r-tm i10fi5.ui rsf 47 C3.R- $ Si.309fa'l.'M The words "and Local lnterconilection 

Scr*tce~'' $tgtkui~l lac :;bif%~kcrr from the definition of "finished service.'"(" 

4 =mt"~ dSstiacti~lli between UBIT and EUDIT conflicts with FCCs definition 

* .  
Khz :FM:, kdtntzfied dedicated trrtnspon as a network elernznr."' Qwest has cjlvldcd 

d c $ ~ . t ~ c d  t r ~ ~ j s p t ; l  EQIO L~WU elernenis -- Unbundled Ded~cased Interoffice Transport ("LJDIT" j 

- r & - * - \ - - - - c -  

I ..Si 

Sac 5-f ctu?q~&, ";.?$': lz 9 25 3.2 
+ , a  Fw&t C:'iii.ti$ca;ir;m.~. '$ 22 

- - %  - ftn' 

"" Jr,-%,{J1$$ 2o:: , z ,Zf  
'' @U1esi s a ; I ~ ~ e + q ~ ~ ~ ~ ~ ~ ~  z@F:c:& fc change sn subr;equrnt xvorkstrops In other ~urisdlctlons. If rhe change IS 

.,:%t@$d, BB.,; %+i;ii:id ;I<%$ :hts ie'itir. 
4"; " $eri, g;.yr;g~r:~!:i ( &%'& & C ~ : E T ~ ~  JPnal~t, s; 322-65 



. L R ~  X~~tctlii~CL I!nbundled Ded~cared Interoffice Trarispurt ("EUDIT"I."' There :i ncl Icprt tiif%:.* 

111 ntnL1: ~ u c l ~  a dist~nctlon. 3s other cornmlsslcins In the Qwest rcyc-tn h;ic prt.i~rztl'\ib i - ' i ~ l t ~ ! l i < : ~ t i ;  

li.6 rejccring Qwesr's proposal. That d~stinct~on creates only un~nrenbcd cnnscqlrsnceii, ti1 the 

6-$,%<4'5 dctnnsent, and perpetuates an outdated rate structure thai 1s ~niappl~cahlu 10 ~*:lntcr-tr% 

ea1"~rer' reiatitrrrsil~ps. 

In its IlNE Rerrtriizd 01-der-, the FCC reaff~mmeci its defin~tron of  deil~cateii ri.dnbpo:4 

crtn~tvrined In the Lucul C0~7lpt?ririun Order.'" The FCC concluded that '-in cum hen^ !,EC3 musr 

l~ruvircir unbundled access to dedicated transm~ssion fac~l~t ies  hctweei~ LEC ccntr;it i?fKce\. rt 

{ztwecn such offices and those of competlnz carriers. This ~ncludes, at a n;inlmum. ~n tc r t r f f i~c  

fi.~ci!itics hetween end offices and serving wire centers (SWC). SWCs and IXC FOPS. ta~tdrm 

switches :+nd SWCs, end office or tandems of the lncurnbenr LEC, and wlrtt centers of t f l i ~ ~ t i ~ ~ ~ ~ n *  

LECs and requesting carriers."lh5 "[A]n interoffice facility could be used by a campc ti t c r  tt> 

sonncct to the Incumbent LECs sw~tch or to the competitor's collocated eqt~~prncni."'"' 

Under Qwest's WIT-EUDIT distinction, UDIT is Qwest's proposal for cir.drc;~.ltcd 

PnrtzS1rc)nl between Qwest's wire centers, If a CLEC wants dedicated transport from iis tvtrc 

ccntcr (or rn IXC from ~ t s  POP) to a Qwese wire center (the first wtrt: ccentcr rs c:tllcd tttc Si'1'i" 

Iry Qwesr), the CLEC would order EUDIT. UDIT is a d~stance-senslt:ve. flat-rated rare 

eicrrsttrlt '"' EUDl'T I S  flat-rated, non-d~stance sensitive. The CLEc erld of ECDI?' ditjs~t L i t $ i t e Z  11t )r 

canlain rhe eiccrronlcs necessary to provide the CLEC with the c:tpabil~ty of thc: VNE. 

"' !ire SGA'I' 3 (2.6 1 
1 i4 (i&E Rrrrit7ttd Order. 'j 37-3. 
'"' L~cni Lbtrtpenrro,~ Ordcr. (11 430, 47 C.F.II 5 5 1.3 19(d I(  I ) (  A) .  
 en! Conrpc,rrion Order. q[ 440; 37 C.F.R. $ 5 I .319Td)(:!)(C). 
ii;: Miifull~t;ratr Wallishnp 3 Transcripl ;It 102-03 (March 27,2001). 



4 ~Stc I;C;G: did not make a disrlnorran betu-een dedicated transport between ILEC ir-f 

c~RZS~C_~*S de&ia~cid tf;hnsp~ft between ;in LLEC wire center and a CLEC wire cen tcr. It 1s rill 

d@.fieied&s &&~aied rranspri,'"" Qwest has made the distinction to perpetuate a rate structure 

t~fxkd ie ifhe access %~tf;~rjd."" The emire dedicated transport link from point A to point % should l'3c 

'ksa~.~:d bzr 9 bI5;ifrice sensiiiti~e, flat sate chtu-ge.'-'' This will more accurately reflect the coiils t r )  tilt7 

"IJtr FCC requires dedicared transport to be recovered through a flat rate charge. '" As ;i 

merniZ%t$+zL [he car;ts for network elements "must recover costs in a manner that reflects the way 

$hey ae ~nca~TeTf."" Qwest's rate stnrcture for EUDE does not follow the FCCs guidelines, 

l i i ~  she .r&te far tbc EXJDET is non-distance sensitive. It is an average rate. As 

OVWA~E axe, s ~ m e  CLECS t;iriH pay rnore than the cost and some will pay less, However, GLEC,:s 

3bsi ~ % & c P  tyl S.XtfiiZ& ~Ea$er to iht: @wzs~ wire centers lose the cost benefits of doing so under 

Q&$%%*spro~w%. kcaarfie the CtEC has to pay the entire EUDIT rate.'?-\ Qwest's proposul fi)r 

ELm'd6T fa113 to a"x:flcct thc way costs are incurred. 

"f43c EUDIT fLrDIT distinctinn a h  imposes disincentives on the CLEC to build fbcili1ie.l; 

I EB ~lt>mgsz p j n ~  ktween  he CLEC wire center and Qwest SWC. If a CLEC does build to a mec:t 

I wxaa, ihc C E G  p y s  r'nc enxire EUllJZT rare, as if the C E C  built none s f  its own facilit~es, "I'hl!; 

3 1  kcaaw* @alike UDlT, ELQIT is a flat, non-disrance sensitive rate. The EUDIT, because i t  rs 

~favr..di~astlcc sensirxve, i s  nor adjusted to ref ect the portion of the facility builr by the CLEC. If  

--- 
'AS 

3 ~ 4 4  kuPt43f C;3r~~[t#ifrfifi f l ) f d ~ g .  $440 
"'if"bMjDrle d&zrftf.t.& t;zmps=:i 1s trrallitd yep si~ntiar iC% hi>\< entrance facilities In the acccsr world arc, 
?r;fuf$&~!;,tg V.j,t&&{-~p 7 l-~;rx.rsi'rtpr 3t Iff3-fS iXIarch z7. 2001 I 

" "  42 2% Irn-I43 
m& 

r Ir -vi *- 8: M @s -5E.5@7[a) and Sf  .509(ci; LLrcid C ~ n z p c f l t t o t ~  Q r d c ~ .  fj/ 734 
1 "* 

* &gt:< L-uatprrrfim C3rdzr. 743. 
':- &Zu&i$~~tlc! %~-i3fbln?p 3 Trsnscrrgt at laf f March 27, ?WI I 



tkC.f.:1,Et- Ziiif<Z pri> fhc cn t~rc  rate. I I  has no incent~ve to build any of rrs o\\n tac~iitlcs ht.:rtcc.r: 

r:a i~we  .-;-;ett;caT ;rnd (.;)tr.cst's SWC. Tills demonstrates that thc EUDIT IS not ~~1st-baseif,  In 

s$ir i , i fa i I% st: 9 ,752td) (11 the Act. 

t*!,!a'e.:r's ~rrbposat 1s also d~scnrninatory. The SGAT pmv~dzs rhar CLECL can use CDI'T' 

Pis$ ;B:l?>$;i lix : t~#~~t ler  ~r~dcpcndcnt ~elecommun~cat~ons camer or local e ~ c h a n ~ c  carrier using a 

33#d$p;rn I ~ @ C T  ~r~angcmi;2nr."~ 1% ~nidspan meet to an Independent telecomrnun~carions carrier f>, 

p?i;fd t2jir D f t~r .4 irnd per n ~ l l c  bas~s."' If a CLEC wlshes to obta~n dr:dlc~!ted transport rn canncit 

kt+- s s g f i  renter tir ;I QWCSI wtre center ~t must use a non-distance sensrtlve EUDIT. If a CLEC 

tsar c?f#;im i i~d~cated  tr;inspoIt from Qwest to connect from a Qwest wire center to : tni~~he;  

Sckt,:iki rlielrcf?$i:engr c:mcr, ~t can order a d~stance-sensitive UDIT. CLECs are aisn carriers. and the 

s;tri% iairrftty tra i.~t.iialn dedicated transport on a distance-sens~tive rate from Qwest ts'lrc center I r l  

F;naiIy, thc ELDIT does not have electronics on the CLEC end. Thc CLEG is ordcr-lng 

:~.tkr$ pl.ih;-lnR fcxr rfed~cated transport m ~ t s  wrre center at a spec~fic bandw~dth. Under Qlvest's 

;$$tsj3sseaf, rStr rLEC recetves "half the dark fiber"."' It is not "energized" to per~nit the 

itsknsausrtsn uS v:rrcc or data- In rts analysis requlnng the unbundling of ded~ctlred transpon. t i le 

Pet: maclc i t  cteur ahat dedicated transpon includes the electronics: "We clsnfy that this 

~b<rntrtr:n ~nolutfel; ;ill techn~cally feastble capacity-related services. lncludrng those provldecf 

c ~ ~ T ; ! ~ u T ~ c ' s  tllltf arc ncccssury components of rhe functionality of capactty-related services and 

sty t3ced t i !  ell-1giri;rrc and tei-mlnate telccommun~cat~ons ser~.ltces." The FCC also notcd rh:lr 

, - 
* i +%! *,+-i > 9 fi 
, -, kfqigz?ir;trr 'sl,,r+.slrclp 3 Transcript at 10.1 and 100-07 (March 77. 7001 ) 
-* id " ?%g KT &%~fgbr:d ddj-).. fiber "[Dlark or 'unl~t '  fiber, unlike 'lit' fiber. does nnt  have elecrrnnrcs on crthcr end 

i+t & iiar$, I L ~ K ~  segment tc, energtze t t  to transnllt telecornrnunicntions service. LINE Her?tnrtd Ordcr. fi 315 



.* ($]elf provisioning dedicated transport requires competltlvu LECs to incur si~nliicitni cii i i . i - !  ;i~ii 

ulhercosts. includtng the cost of the fiber, the cost of deploy~nf the fiber In put-d~r r- lgi l i - id- i i  , r + ~ .  

trenching and the cost of purchasing and collocailng the necessary tr;lnnn~~sslon ctlulprl~er~r '" ' 

The FCC unbundled ded~cared uanspon because st concluded that the CLECs \vcx~ld bc fnip;iir~;if 

if they had to incur these costs. costs Qwest now seeks to impose on the CLEC'.'"' I! rs 

inmnsisrcnr w ~ r h  the FCC LJiYE Resrond Order and unlau~ful for @vest iu rcquirc CL.l;C"i [ ( I  p:lr 

f o ~  clcctrantc costs on the CLECs' end of EUDIT. 

The Commission sbauid order Qwest to eliminate the EUDIT/UDI-r d~snr~ct~cnn, prot ILL: 

dedicazed transpan between all required locarions on a flai rate, distance-sensitive k a s ~ s  trnd 

require Qwest to provide the electronics on dedicated transporr terminating nt il CL,EC \.wlr.c 

5. The Iocal use restrictions on the use of unbundled interoffice transp- 
untawf~l 

Section 51.6.2.4 cf the SGAT imposes unlawful restrictions on the use of unbundled 

iareroffjce transport. The language prohibits rhe use of interoffice transport as subst~tu~c.c; fix 

special or switched access services "except to the extent CLEC provides such servlcas ttri i i a  e~ti,l 

user customers in asso-ciation with local exchange services or to the extent that st1cl.1 TJn!Ea rrrcrct 

the s ign i f~c~nt  omount of locat exchange traffic requrrement set forth in 6 9.23.3.7.2,'"" "7'tjs 

FCC has made i t  clear that ILECs cannot place any restrictions on the use of UNEs.'" "I'1.t~ I T ' I ' "  

reaffirmed its posltian In the CrNE Remarld Order.'s2 

I'b UiERm~and  Ordcr, q! 3563 The FCC noted that the transmission equipment "can lnelude s u c h  thing.. J% tiv--:-f 
distribulinn pnnels. sptrcal I E N T Z U ~ O ~ ~ ~  eqf~ipi~lelzt.  rnultipiexers. dlytal cross connects. lesl acceha e,qlatpmc?nt, 
digital lncip tamer equrpment. power d~s t r lbu t~nn  panels. and cable racks " Id.. n. 702 ~ernph~is~s added} 
L':o Id.-% 355. 
"' SGAT 9.6.: .4. 
1%; Lncul Conrperlrinri Order. 356. 47 C F R 6 5 1 309r a 1 

'" lfNE Rcnzrr~td Orcler. Sj 484 



l'%jt' EI -l; ' 1 1 1  11 \ I ';YE K ~ ' r ? l u / ~ d  O ~ ~ C I - ,  made I I  clear thar rcqueriI~ng earners ciin nrcicr- li)op 

4:rtJ ~ i ~ : ~ ~ p n t $ i  r ; i ~ l l f i t r t l l t l ~ r l ' ;  10 provide interexchange service wlthour any reijulrernenl to pro1 ~iie 

4 ~ ~ k r k t r s  =~nfrrMtI of lacat exchar~ge u:~fftc,''' Thrs would perm,[ camers to c0nLei-t spcclal acceis 

d f S ~ U ~ f f a  lcr !t~wet'-pr'~r*eCI l;r\jEs. Thc ILECs subsequently argued that they would lose suhsr:int~al 

sa~~i.;~furr~'i".t;.$sn! s@1.srlcc rsuppan. As a result, the FCC modified ~ t s  conclusion In piiragraph 486 

~$4. 1 '.%k "_*tr~nfrd Qlrzktr, statlng that CLECs or IXCs could not conven speciaf access ti) 

21f'Vghr~aBtf.rFXh (sf itlrljf arid transport unless i t  provided a significan! amount of local exchange 

5$7V1$C f r *  a g~~~tr:u lat '  c ~ s l o n ~ e r . ' ~ ~  In its Sztpplenzetzrul Order Clal-ificntiotl. the FCC clanfled 

i t  meant by "3 ~tgnjftcant amount of local exchange ser~ice . '~ '  However, the FCC never 

d x % q ~ ~ d ~ t i  the reyurremcnt "of a significant amount of local exchange service" to other than a 

Ig%~pi~$~~~p~~r"rcmrib!na~iun. There is no basis, then, to extend the restriction contained in 

j~izr'&gf+rdptr EZ nf the S~ipplcmenrui Order Clarificatiorz to ded~cated traansporz generally. 

fn rrs t3iVE Rernanrf Order, [he FCC noted that the record was insufficient for the FCC to 

d&kefi~alrrc ifid% :!IS rules should apply in the "discrete situation" where a requestang carnet uses 

~4~4;5tg~tr%! ?fi~;itnq~~m beixween the ~ncurnbent LECs SWC and an LKC switch or POP, in lieu of' 

$@$~i;ii ~ c c e t i ; ~ . ' + ~ ~  The FCC concurrently issued its Fortrtlz Flcnher Notirc ofPrq?oscd 

%S"rr:2~.t)lit&atr!: 10 titkg cownnxnts on the use of dedicated transpon rn this "discrete situarjon."'" It 

v r n P ~ ~  ~ t ~ ; ~ : f ~ : ~ i t = ,  hrtuGc.vcrr, whe~her the FCC had prohib~ted the use of dedicated transport from tho 

IX~,".Y 1"4317 10 ikc Il-ECS wlre centers during the comment phase, considering ~ t s  prior 

f*rt~r~t~tj.t~isgicnt ancii suies rhar ILECs could not place any restrictions on U K E S . ~ "  

"i-~**"nl,,-?'iani-,,,---~.---C- 

z s  f,, 
*,r .q 4htb 

FZ& - 
:'t*;pk>rl~~r;fcrrrnr: r i t ~  h.te#~I (Cbttrperrrrnti Prol*r.rrn~ls of rile Telecon~n~rtn~car~nlls Acr qf 1996. CC Lznckr~ Iu'o 91,- 

*>ff :3;g~!pnt~ri~9i t>rdcr. FCC 99-370 (re1 Nov 24. 1999). ¶ 2 ("Supplert~cnra! Order"). 
"* J ~ ;  3 e9p;*;t.+m~ir~d t!Jr~it~r Cl,~ri/icorint I ,  (1 22 
<++ 

4--Kt'l g ~ ~ t ~ n r i l f  t>c~1.tlr-r, 489 'fhls cunnection 15 referred to as EUDIT by Quesl. 
. eL  > ,,: , ?g$ ..*i:?".il~t, 
"t =3 f,'%'?k i:cttrriind t'"rrdfr. Cfi 453, 47 C.F.R t;. 5 1.309is). 



ahe K C  made rts position a little clearer 111 11s Sl4ppic~1lie11iur' Ordrr and Slippit*?~~jitii,r/ 

Order C ~ ~ ~ ~ @ C ' L ~ T ~ C I F I .  Lan~unge in this order suggested that ~ t s  d e c ~ s ~ o n  In  he C I N E '  iic.~?rtrrlii 

Order placed a "temporary constraint" on the use by requesung camers of dedicntcd t rsnspwr 

ftam tht: lXCs POP to the LLECs SWC as a subsn~ute for special ac~ess . '~H~owevcr ,  Qwest's 

Lnguage ges filr beyond m y  t e l n p o q  constraint hy imposing local use restrictruns iln 

de&ict7red mnspoft from and to all pemissibEe locations. It also appropriately imposes ttic 

resttdcrttctns rtrc FCC imposed on the use of EELS on dedicated transport, although there is no 

way to apply these rcsirictions to EUT)lT.'ra Qwest's language in 3 9.6.7.4 must he re~ectcd ~ t s  

i.nct;ms~stanr with the provisions of the UIVE Rf>mund Order. 

Qwesr proposed the following language ir? other jurisdictions that I S  acceptabje to Al'2Xl' 

and resrrlzres rhts Issue: 

C E 6  shall not use EUDK as st substitute for special or Switched Access 
Stirtrices except to ehe extenr C.LEC provides such sewices to its end user 
cusarners in rwscrciat~on with local exchange services. Pending resolution by the 
FCC, Q.tvesr \.;ill not apply the local use rcstnctions contained in 9.25.3.7.2. 

6. CE,~CF; should not have to Dav a separate regeneration charge to rece iv~  
d@ieat& trsnsa~rt af Its cslllchcaQion 

ft  1s AT&T":i gosisian that Qwest should be requlred to prov~de the signal orctcrcd, 

~lnclhct. i t  be a DS1 or 1953. far exampie, at the CLECs collocation cage."' Qwesc contends thiit 

ia &sn)d izc allowed m bnng the transport into the \lire center and terminate i t  to an ~neeroff~ct: 

framzA whaa if calls she design-ro point. and [hen charge the CLECs for an ITP ao connect the 

tran:iyuse Eram ~Ztc freme to the CLECs' colfocat~on. CLECs should not pay for regenerdtian 

f~i>nr tiae ~ q t ~ r o f f ~ t ' ~  frame ro the CLECs' ~otl~ciitiofi. Qwest has control over the locat~on of the 

' - + W - - w C . Y 3 " L U " L U L . -  - 
39 p s%j>plc*mcry1nt tlrder- t-. 4- p,. 5 and tl and 9. S~tpplt~n.nlritiai (lrdcr Ciar!ficairorr. 7 3, n 0 
'"' b$@Btrlrritxe irt̂ ;crh,shcq ; rlrazw:~pt 3: 125 i March 7-7. 2CXJ i i 
L3, %PriXit~~~tc :k'ork5ic~~ 3 7-r;xnxrrg~ at 95-96 Uvl~arcti 27. 700I 



'f ,k.L'%' i:(.rltt~catlon filrilngemenIs. Based on Qwest decisions. regenerritlon ma) or may Ilrlr hc 

~~.ht~"r'a*;trt. tor :ilf o r  stlnic ol'the CLECs collocated in a central office.!" 

S&c.esr IS ohltgated lo provide network elements on a nondiscn~m~natc~r-4 b;isrs ic j  SL.EC'>. 

i r l  affr~r twrds, treat all c ~ ~ r n e r s  equally.'" Qwest's proposal does not do t h ~ s .  Ir IS oi~vlaiis i ~ i ~ f : :  

ratr$itrrk mrist pay regeneration and other carriers do not. The con-ect nns\+er. 1s th~it no CI..EC 

siri~tsld traw to p 3 ~  for regenerntlon charges, as long as Qwesr has the sole sh~lit>,  tn Jrterrrlrrzt. 

drr loiullr?n of [tic CLECs' collocation arrangements. The Commiss~on shotlld mnc!udc. h . 1 ~ ~  

ether- $(;tic commissions in the Qwest region, that no regeneration charge is appprroprtarc f o r  

62JX: under. these circumstances. 

7, Qavest places unreasonable restrictions on the use of the EELS. 

The FCC has required the KECs to provide the enhanced extended ltnk (''EEL" 1 utlder 

ibe~t:$in ~irrum~tanees, as described above. The EEL IS  supposed to reduce the CLECs costs 13:. 

altnwiu~p a CLEC to combine loops and transport and transport the traffic ttr a callucattot~ :rr u 

different Qtvesr wire center. CLECs can mult~plex multiple loops o n  to the trtrnspur-r ::nrf h)1pus3 

the central office that the loops terminate at. instead terminating (tie loops In a uultc~cat~on tii 

an~tirur~ Qwest wire center."" 

a. _Waiver of Termination of'kiabil[itv Assessnlents C"T1,As'"). (E!EI,.-Si 

CLECs should not have to pay the TEAS for the pntrclte iinelspeciai ncccs3 

c t xu~ ts  they wish to convert to EELS. AT&T and other CLECs ordered a r;urnixr L\I 

private line/speclal access circuirs in lieu of loops and loop/transpon ccrrnhinatl~~n- 

because Qwrst would not provision the circuits as UNEs.'" Thesc orders inq- ;l\srl c 

,,"----- 
PC id. at QA p:, 
3 %7 

l ~ ? c ~ r t i  C\rn:p~.trrrcin 0r;ler. 71 3 15. 
'"* St~h 1Ji9"kr Re~tcr~td Order, afi 288 and 480. 
64'1 !vju?u5tatc Workshep 3 Transcript at 104-07 (March 2 5 . 2 0 1  ). 



kii~%.cs^f~sfhxcl'tf~~'~ charge,.; assc3:-rsted iv~rh  r11i.m."'" Q~vsst  argues that i t  nrovides such 

.rl~mbinatEam.   ow ever. Qtvcst did nor begin to prov~de EEL combinations to CLECs 

,n&~:di k.it'tg dier the FCC had identified irs obliga~ion to provide combinations. Qwesl dicl 

%a! k & ~  IU prf~O4 ~ K e f  C%ECs ta order combinations of network elements until the 

Suyams Couri"'dwiwon upheid Rule 3 1 j (b j  and the Ninth Circuit Appeals 

state emmrsl?tor: c~ufd  q u i r e  a prnvisian in an interconnection agreement t 

~ ~ m k : n ~  t?K?i~ 0s &half of CLECs. I"' Therefore. although Qwest had an 

a%lr$attnn te pwvide; comhmiitmns since rhc Local Cmzpetition Order was teleas 

:ri,~$g~&b gY 5 !@&, -QI*~;sE rrfttsed ta provide combin ations un ti1 recently. 

1f AT&T r~3??ted s km@Xransport combination to serve a customer, it had lo ordel. 

wd pa2- pAs;&i!g_. Siwi sva% access rates, The agreemenrs for these services also 

@%qgdr~ed ~ L % s  and ma? have rcqtrttad c~nstmcrion charges. In order to 

4 3 f ~ k  EEL SOW * a$&.;: fh~;t; Emc, QVXSP WBRSS she CLECs to pay the termination 

ii:iib~%airc&- T~G$ xs 3qHing &1%itt$1: to Xnju~, CLECS had to pay, and continue to 

#sskt$s_@aj?hva!$ i~~aePspaaB access rates, rates they should not have had to pay since the 

h2 $;lip C~?~C'~L$?I  W ~ W  $?~b~t5t=:l%a;;d. and now they cannor convert the very same circuits r0 

FZTs, ;~kih.;r~~iglix pirmklt~(;S by t&c FCC, because Qwesr also wants the CLECs to pay the 

Eg-rd;iGli 

-Y-i ,khr tmfi;$ %~sxonztk~Ie aoEutrcui7 i s  fer rhe Commission to order that all TLAs are 

as:r.c& f~i?: PD%.;S,'~~ 5'ntl$p~cissl accrss circuits that qual~fy as EELS. CLECs have already 

k, *-&ww-'& ,-A..L.,M~du.-*w~*-a2 A- 

? *  ,, #,g && it&$ 
6i?,i"$ 2 &;at,$. iqi8+,g &.tizi Fief , cz j t  . I t4 S,Ct 71i. '7371 t l(SCl0j. 

u'= $ r 4 %&%a %a$-$. 1%2 > .  F 3+3"4L. '$J-l5c+ i4":ihr lqttr)}; MCi 1%. Lr S \\PEST. 20.5 F.3d 1267, 1767 (91hclr. 
$i#:@=. .;s+cx7 $%%. WSSL&*S: scd6 j L  ~ + c " i i ~ \ s :  ~ T ~ W I ~ C  DS1 Imps and EELS unrll the UiVE Remand Order was 
~ ~ & f ~ = &  g-.. &q t - r r -  



rt;iril rhc ht91ter rates slnce the date the c~r.cu~rs were proi8~s~onlccl 3s pr~i;!tc f ~ ~ . ~ j > p e - i ; : !  

access rnsacad of UNEs. The CLECs also may have paid coll:itr-uctltin ;h;trge>. it <l~;i:t 

t t ~ l f i ! s  3% rr;.,i:,{.innklc icr waive the TLAs because of Q~ttcst's refusal to pro\isrcvt the 1:. - -  

I;KEs !n the fllrst Instance as requlred by law. Any other rulrr~g re~~-la--tfq (Juts: d t id  

periitl~z,es the CLECs for Qwesr's refusal to comply wlrh thc i i c i  and FCC_' k~rdcrs. 

b. Waiver of use restrictions for private linelsr:~etial access circuits tRa,tt. 
crualify as EqLs hut are not converted 

CLECs have raised instances where Qwcst has prahtbitcd CL,ETs fru.rrt? 

ccxnncctii-is TJNEs to special accesslprivate line circuits. There are Instances wlrcrc 

special acccssiprivatc line c~rcuits may meet the local use restrictions anci quitirt! .trP 

EEL. However, the CLEC may determine that i t  1s not econc~rnic to L'kXDr:r! !kt- i;!tci~tt> 

to an EEL because the TLAs would apply. The CLECs want trz coirntrt sptcr;tl 

accesxiprivate lines that would qual~fy as EELS to tJNEs.lw Q\&CSI prohxbktr rills, 

'This is another case where Qivest d ~ d  not initl;iIiy ltflon the Tl-ECx ri! tlrcici. a 

UNE combination, although required by law to do so. The TLAs tn c x l ~ ~ t ~ ) ~  spcct,tl 

ltccesslpnvnte line contracts make it uneconomic to convert SPCL'!~! a i - ' ~ t ~ l f i ~ P p ~ l ~ i t t ~  i iac 

circlillt;C; to EELS. Instead of converting the clrcuits to EELS ind  paytrg the 'k'LAse i'i~r 

GLECs want Qwest to waive the restnction on connectrng ti?+Ec. re1 ;;zrii'i ~ ~ ~ Y I c c " .  

The Cornm~ssion should confirm that  Qwest cannot prnhibii :: C1.ECn i'ri~m 

congcctlng UNEs to special accesslprivate l ~ n e  clrcuits whcre the C'T,,EZC' kt.:%:.. un,ii~fe &:I 

orclcr the spcclal accesstprivate line clrcults as UNEs. Oncc rrgatn, Art)  c-,r!w; Eic3irit:ty 

rewards Qwest and penalizes the CLECs for Qwest's rcfusai ic, com!riy %$ah l lc  Ai; itrtk: 

FCC orders. 

mm 

'- Mutti~rixe Wrtrlishnp 3 Transcr~pl ar 1 10 (March 7-8.2OC)I 1. 



r .  m f r i  %FP~?-P the lt~cai use restrictioins on connectinp UNEs to 
-ic@s where Qrrest refuses tn hrlilaf UNEs. 

&@ &e@bg~ g e m f i ~ ,  :t CLEr nmt; nanr to order a UX'E DS 1 loop. and Qwest 

,*,." - - 
fW@%Z&Z ?k& !"h% 05% !:wpi. are nut svatlrthtc. Qwest a r p e s  i t  does not have to build 

k T P ~  $P,EC- x~~lriht7gE). ardrrs a DSI loop under a retall tariff. The CLEC is 

* 3 4  , * % g  U4k a i ~ j 1 4  to ~ T Z L T I S P O ~ .  The CLEC u.ould Ei ke to use the same 

;f%&~.ap3e%~2$ t z s d  BGT EQQP$ and m13fE1~tex the retail DS 1 loop on to the UNE 

% ~ G ~ F T ?  Qi3e.sz &S &a% pcrmkf the CLEC lo do The CLECs have asked Qwest 

s l t  W W ~ G  r g e  $esrff'&%i0%5 tbm may be ~tp-ptcable, 

,&lt%te*~$& s €&!3 b~~igf ~znder SGAT 5 9.19 will be considered a UNE, Qwest has 

&%ak $ 5  .i;r&a 3$& a& pR&Gs&es for b&$kfidtag UiCTEs and private line or retail services are 

aF& M$:-~'" !$ 8% p,+-$&i;~: thbt %$v+e$f \ ~ u l d  btli Id a retai 1 service and not construct a 

8:l4qX. UP&C% 5GhlT .$ TS 19- +p&esac rktrzrefore. can impose significant costs on CLECs 

W+P~-w4 @~L-O* qg;~t$k$h=fe& B* 3 2% sd$ by reArsxns to hulld a UNE. requiring the CLEC to 

~k?~k&& k qr&aI F@$?T&~. a&ri %4i&@qg&allt%iy ~trkp~isi~tg the use restrictions on the use of that 

.i.$ :&.a 4anf-~*rLgC, 6!$2$& I!?@ &?tdEK frsirs ar ng the sane multiplexer and transpol-t. 

&%t& 4% & ~c$~ig*34;$6 h'b: 4jvA e%fb Yrikft 1% a uhzilnternl decision on Qwest' s part.'02 

sl~;: ~ P F ~ T L  aBk+f? %kt .Sr$ppit-ztict~r*s[ Elrder L'iar~ficar;ion provides a basis for its 

;:k;~'bui~'pri " ,P~T$  rt* BC~*IZ~ D$+$ Etw'jp Eie nnr"1' scrvtce] cannot be connected to an EEL.?07 

:!-igr4:;qtr-; :T,?* f$:g 4,';".;E* 8.;.>rrp:% ' ~ Y C  E M ~ ~ P I ~  muitrpiexed on to Qxvest transport, Qwest argue:, 



that the EEL rcstnctlons apply and the EEL cannor be conne~cteci 10 .t tztnfteti ie f r  t ~ ~ .  ::? 

rklr ca5c (he re~ail DS 1 loop.'0" 

However, the maLter does not end there. Qwest has rlokc~l thc pii\~tior~ iEr3 :! ~ttri"". 

trot taavc to build UNEs. In t h ~ s  case. n DS 1 loop. The on?y lit, 35 rc\ get the iilclp :i f ~ k r  t+c 

CLEC to order from the retall tanff and pay thc correspnndrrrg re'ta~i n i t .  .inif p ~ ~ ~ . i r i ; ~ - :  

ccrnslruct~on charges.'" io\vwever, In addit~on to having ir;.t pill' : e ! ~ i l  r;?ei's. Qt\c\i'. 

r~fusa l  to build a loop also creates add~cional consequences char add e;.c.r-~ cwrc ;,>if:, 

Since Qwest will not allow the CLEC to connect the rein11 loop tci as EEL or t :YE. ihr 

C U C  cannot multiplex the one DS1 loop on to its exisrrng clediciitett rrtinsysrm. " 1 % ~  

Cf4EC: must, therefore, pay for additional multiplexing and transpart cos~s. rtldcpnden! 

of the crristing multiplexer and dedicated transport costs for !,he I_'YEs. The ct"rrrecii 

$ ~ t ~ € i ~ f l  1s for the Commission to find that Qwest is required to build 1-745 rtvfttck 

ATBT has shown IS the law). Many of the unreasanable resinctitms th;?t arc tbc B U ~ I ; E ~ ~  

cd thms brief are caused by Qwest's position that rt need not biu~id kiNEs. ,4t nrtnrmtrrn. 

[Re Gumrn~ss~on should el~minate any restnctlans on coirinecnlng ranfi' tinrshed < ~ r \ i ~ ~ ~ \  

rn UNES.'~ 

d* CLEGs should be aermiltted to place different t m q p k s ~ ~ ~ ~  

As the SGAT now stands, CLECs cannot aggregate d~ffercnt t y ~ t l s  trf $s;it'ft, i r r l  

the same trunk. CLECs should be able to use a I a r ~ e  pip@ (ci . ,c. .  DS3r ttr can-): birth i,ni.it'f 

&"" 'iT<~ryc.;er, 11 rhc CLEC IS pruvidlng ~ t s  own transport. there 1s no proh~brtton o n  the C'Lkf, m~lifnylcrrrtg i. "ii 
fistpips inn4 retsat loops on the same multiplexer. Any such proh~brtion runs nfilui t*$4: ('.I- R. j 5i zrS!si 
"$"'\i~, CLEC could order o loop under SGAT 9 9.19; however, Qwest has no nbIrgatiorr tc+ asnit! ~ k t ~ t i n ~ \ : ~ ~  {;F~#"~: 

v+qli npl buxld the loop under 9 19, ~t IS  forced to order ~t out of the reraii tariff (2wc;r i r ~ s  rlrc .~:>r!r*) rktc;~ : ~ t  

imprisc ?t.x1r:3ordrnary costs on the CLEC by ~ t s  refiisal to build UNEs. 
' % % s P ~  SSAT $5 9.1.5 and 9.7-3.1 2.2. 



it- g-- psr-tekz ittrer 3rd non-ranff (e .~. .  USES) DS 1 factlltles .or enrcutts. By changlllg t ts 

c~"S?bkt;:t?$r PI '*F~:fz~t~i-t_"ig S~n fce f i "  by ellmlnatlng LIS trunks. CLECs can now place 

mx~cc+xnncctran twt.,kt: rrnd ETNE trunks on the same, larger plpe. However. there are sill1 

T B X ~ C ~ ~ Z E F . F B ~  P% piactng pri.i;ate Iirle or rctarl senflees on the same. larger pipe."- 

221c ;.:szr,cti~ns eonrained In the SGAT are inconsistent w ~ t h  good enelneering 

3614: nei~%or$+ effictetrcg;'. AS tt is Raw, CLECs have to have separate trunks for pnv;ltc 

Itsx* BJS i s u ~ 2 ; ~  {fas iong ns the riefin~tion of finished services jncludes LIS trunks) and 

&dre;~ti:d rfaz;%l;cPn, It wastes capacity and adds cost to the CLEC.'" More importantly, 

3 ;TG7E?i STG got ~$%%%"VS a ~ a i z a b l e . ~ ~  

f).&crt's yxilrsitifi*%, afang with a nurnber of other positions by Q~vest, on1 y add 

t"d,~fs tibz-E+ CLECs, A CLEC may have DS Is available on a private line DS3. Becausc 

C$~e$a X ! ~ S  R Q ~  u2lrr:f; the CMC to place DS1 UNEs on thls DS3, the CLEC must ordr;rc 2 

wpara%e %.?% 1333. Eawever, Qcvest may not have a DS3 UTE available. Qwest ~ J T E ~ J L : ~  

$ 8  &YE,E.~ am b a a  gxr b09M LP433, change oilt electronics to make more available capacity 

rre sgfqk~wg &i~:-,:a%iate.: or add elcctr~nics to dark fiber. And, the CLEC cannot use spare 

F:&~iBi;lV nt? %a pnax line for DSI U b i s  because af Qwest's restrict~ons an connectlnp 

E;P~EI= ia fit.ri$+heri srvtccs. Irr the meantime, the DS3 pnvate Iine is underutillzed."" 

C'ca~z.t.g~acfy, tht: CCEC may have a DS3 UNE with available capacity. The 

k:k&Cs q ~ ~ i 5  t.;if,igk ~ $ 3  gfi~i:~ prtvate line DS I s on the DS3 U?E, but is prohib~ted from 

s$~~+,, s g  46; 'fii~ CLEf,: must hu); a DSlt pnvate lrne and both of the DS3s are undcrut~l~zed. 



Thc nliorc efficient method is for CLECs to be permitted to aggregate I > W  I s of' 

diff'erent type traffic on larger pipes. AT&T is willing to keep discreet traffic on fine 

saritws DS 1 s.'" The DS3 ~vould be priced on a pro rata basis."' 

Qwest's interpretation of existing FCCs rules has placed tile C'L,EOs in a Ci(~rJiat: 

knutr, Like t21cxander the Great. the Conlmission should cut tl-/is knot and uiltic xhc 

CLZXs' I~ands. The Commission should find that Qwest's restrictions t.ii?la%t: -17 C"t:,TE. 

9 309ia) by placing unreasonable restrictions in the use of LINES. 

111. CONCLUSION 

R'T&T has demonstrated that Qwest fails to comply with $$ 25 I (c)(j) and Z T i  of t t l w  c\(! 

in ~ 1 k i n ~ e r s 1 ~ ~  respects. The Commissions should find that Qwest is not in cornplii~ncc tvitlt 

elt~ckiisr items 2, 5, md 6 of the Act. 

Da~cd this 18th day of March 2002. 

DAVIS NWGHT TREiPvIAINE LI,13 
4ttorneys for AT&T Cammk~nic~ttions 
of the Midwest. fnc. 

Gregory J. Kspta 
WSBA No. 2051 9 

,.., )'O 

,-bS:c*u b?, LL,~L~>&.A~,> - - 
Mar). B. Tribby .I 
Steven H. Weiglcr 
AT&T Law Department 
1 875 Law~ence Street, Suite I575 
Denver. Colorado 80202 
(303) 298-6957 



BEFORE THE PtfBLIC tjTTLITHES a70~~MISSION 
Of THE STATE QF SOUTH DAKOTA 

'Bf#E MAWER OF THE IYVESTIGATION } 
%%TO QSVEW CORPB%4TION'S ) Doclree No. TC' O B -1 65 
G Q ~ ~ P ~ $ A X ~ ~ C E  xVmw sEcaraiu 271fc) OF 
THE TELdEri7CP&f&"fF4i"~C.~T133NS ACT OF 1996 ) 

2, %%i%Isr& $ij;dnsk. being duly ssvum, hereby state that I am District Manager i n  

$he XYuczl Sewices and Access %h.nagernent organization of AT&T. By this verificiztion, 

f k1cfcby nrfim the factual asszrtions of AT&T's Verified Comments on Checklist ltenis 

2 . 4  & as tme md canect statements to the best of my knowledge and expertise. 

&kted this !ggh dxz). of Mmch 2002. 

) ss 
r,"9"sY sn%D CC21iKTY OF DENVER 

BZTBXE38G23 &%B SWORB TT-E?i before me this IS& day of March 2002 by Michael 
$4?-&s:k, v;hrr ezlr~ifies that rhe faregoing is true and correct to best of his knowledge 2nd 

Witness my hand and official sesil. 

Notary Public L/ 



PROJECT PLAN FOR LJNE-P TESTIN(;' 

December 12. 2000 

This Project Plan sets forth the working agreement for- Iir.rf?rmdic,j Nt.:.is-orb 

Elemrnr Platform ("LINE-P") testing between Qwest Carporaticm ("Qtcest", :;tpad :3'l-&'I' i'tr,.r> 

f"s4iE^&T), bath of which are collectively referred to as the "Iostors" in thc sttlrc ukf $.Iincb:,'*of3 

AT'dkrf' wishes to test the methods. processes arid operating systems C"OSS", for D P ~ ~ ~ T I ~ I ~ ,  

provisioning. maintenance and repair. and billing for WE-P services providcd b~ Quest i~ht: 

""Tsl"), The Testors will proceed as follows: 

1. The Testors will conduct a cooperative operationrri tesl f k  tile s ~ ~ l e  pirqmse t 6  

neesling the methods, processes and operating systems for ordering. pr'ovisioning, rnninicrr:~r&t. 

md repair. and billing associated the WE-P  provided by Q w s t  in  Mitinescrtii, l'hc l'cz40 

wilt consist. aE (i)  converting Qwest retail residential lines to ITNTi-P'. [ii I prc.r~rt;inrring I ?4 [I:-P 

line$ (iii) processing orders to make subsequent changes to services or fcu'itures prt>ilt'id~xf, on f!t=. 

USE-P 'Test Ilnes. and (iv) migrating a number of lines to or froxn thc "fcstoru, Seibjcc,i te the 

avait~biiity of facilities, the Test lines will be provided by ( i )  provisioning 800 I;t\t't:si rrratl 

residential iincs to the agreed upon AT&T business lacation[s): and (iii psc~visirrni~tg 20f3 t :?=.;ti-f* 

liries, bst l~ as set forth in Appendix 1 .  The Testors will jointly manage thc vrriui4aV t z t " ~ t r d ~ r ~ ,  

(Jt~est wil\ process the Test orders over the mutually agreed upor1 olccksirnrc ~;rterfa;c 1F~i3.1 

'ifczsson 6.0). 

None of the services provided by Qwesl as part of this Test \++ili hc used tu pro\ id;: i + x l r i  

~'~~673nge sewicc or exchange access service to end user custonlcrs or by ;%-I'&T i i i r  ;my bii,7r~>c-. 

Orhfi  -- $:or Discussran Purposes 



Ewjriiait A 

p @ s c  4xhe~ zhm far use b: ATBT for the sale purpose of testing such operating systems :kilt! 

=*ism a9 dcscrihd herein. All Tcsr faciIil-:es a r ~ d  senices ~ v i l l  be provided pursuant t t ~  t hth 

terns tr-r"Qwest"s appiicabic retaii. carrier tariffis) and the Minnesota Interconnection ,4gr3ecu\c:nl 

ht+%lrett &>'&Tarid Qtwsr, and AT&T u.ilt pay Qivest for all retail services and UNE-I' 

gtcfvided ttlt AT&T during rhe course of the Test in accordance with and subject to the: tcrrns t i l d  

caadln%ia~s of' Qwest's tariffs and the Minnesota Interconnection Agreement. ATSi.7' tsilf l\i~vc 

saPeres@unsihiiity f t~r  a13 charges billed to such Test lines, including, but not lirnitcd to, 

h2machifktge. iaaaLAT.4 toll. and lacal usage charges, up to and including such titnc that thr: 

Tcs~ !En= ere disconnected. For purposes of this Test only, the Test locations will bc considc,.ret,l 

=sidenliaS 5acaiirsrzs and %-ill be treated as residential lines under applicable owest l'aria'f~ t i t i d  

%kc bfinncsrrta Interconnection Agreement. However, when the lines are converted ti1 \.:MI:+)'( 

$bey ctjijl ~ a x y  n distinct USOC of USR or U S M X .  

"%c 'rest y l i i f i  cammertce an April 16. 3001 and continue for a period not to excued [&tine 

$ 3 5  monlhsc However if QW~SI  does not provision the Test lines by March 1.200 I .  or if' !UV&'1' 

is @ E " I ~ ~ I c  10 teat %he Q a s t  Reiease 6.0 af ED1 based upon the release of final system 

swsificarians scheduled for release on November 6,2000 because of a delay in the rcleasc, 

AT&T hiay. v ; i ~ h o ~ t  negodiation, extend the Test duration by the same period of timc such test 

lines ur ED1 rcif~a~c is  delayed. whichever is longer. 



pa) AT&T will send UNE-P Test orders containing fearurcs, scrr-ices. firzrif'ttitr32 

n%d!or elements. 

(h) ATkT intends to submit orders for an apeed to amount o f  fC,?4I<-P 'I cl;: Iinc7.x t * k r  

n~igrution back to Qwest retail services. Such migration orders will rt:qucst ikat~u'es, futrcitt?n>. 

sob sc!?;.ices for Qwest retail as were provisioned on the W E - P  line at the time the ' f 'cs~ Imrx  t=- 

rtligmted back to Qwest retail services. 

(c) In the event that AT&T determines that it would like tio car~tiiztre the rise c~f  off or: 

s&ms of the Test lines after the conclusion of the Test, AT&T will natify Qwt.51 al this desire 01% 

taler than ma (2) weeks prior to the conclusion of the Test and the Tlestorl; wiI1 nep@tiat,t: zn gilid 

kith regarding an extension. 

3. Trouble Tickets. 

fa) When ATBtT sends an order and the orders arc t~t~successf'ut for i-t:axans A ?  uQ'l 

h,m resnscrnably detem~jned are attributable to Qwest, AT&T will open 'timet?; and accirrntc 

t r~~uble tickets with Qwest for each order. Qwesr will address and resolve the hiiurc in in 

rt:as,snahle and timely manner. 
I' 

ld 1 fb) With respect to all trouble tickets o~~ened  by A'T&'T, AT'&? win Gok..pr;rste uifEr 

Qwest in resolving the problems andlor failtires pressnted in sucl~ t~auhk tirkcli;, d$tics~ kz-ili 

provide a muse and disposition of all found troubles. 



4. Qwest and AT&T will each provide their own personnel rcsnurr:es t~c.cr:rs;li-> 11% 

complete the Test activities. Qwest and AT&T will identify key pobints of carttact for  tliir:i\ r i f  tire 

stctitrities before any Test activities begin. 

Qwesr will report the Test results consistent with the Regional Oversigl~t Ccrrriniitrcr 

PIDs. Either party may provide test data to a government agency. regulator or any third park) 

designated by such agency or regulator (collectively, "Regulatoi"), ?without providing tltc [r:ni 

d a ~  to the other paw prior to disclosure to thc Regulator. In such instances, u~~less  r11.: 

Regularar directs otherwise, the disclosing party ("Disclosing Party") shall provicic the other 

pr~mq- ('Won-disclosing Party") with the test data at the same time it provides the 1c5t dtk~tn 1st rktc 

Regulator. In the event test data is provided to a Regulator, the Disclosing P m y  -- i ~ p c ~ n  ~ ~ i ~ j l i i ~ ! . ; i  

by he  No~disclosing Party -- shall use best efforts to meet in person or via a conI2runcc c,.clti 

with rhc: Non-disciosing party. within two (2) business days of disclasing the tcst ttgitii tcr ttrc 

Regulator, to discuss the disclosed test data. Notwithstanding any provision crf'tlris Agrcer~~rrtt. 

section s&df not appiy to the disclosure of Test data by Qwest in aggregate form (ci:ismi*~Stic~,i 

with utficr c d e r  dam) unless and until the state commission orders Qwest to pxovidc sut;tr 

aggregate data to, and meet with, AT&T in the same manner that AT&'T provides "li'rst tl:tlc;l Is?. 

rrnd meets with, Qw.est under this seelion. 
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PIPPENDIX 1 

i --- I'rovisioning 

( i )  The Test lines will be located at AT&T Tc)i.ver 901 b\.Inryuettc- 

%$inneapcslis? MN 55402. 

(ii) ATGiT will order and Qwest \+-ill install SC)U Q~~csr :  rcraiL residenlia! iirreqh3 

i n  ItjSin~lcsota. AT&T can obtain the current baseline information :vi!,l~ tbc current tlrriverssf 

Scwicc Order Codes (USOCs), directory listing types, blocking type,s. ar~d fcaturr?~ avuilabie fix 

wkrese jlnes via the lM,4/EDI interface. Subject to the availability of 1F;acilitios. @vest ttifi iac 

commercially reasonable efforts ro install these residential lines no Ittrer than March t .?fin t ,  

Upan the submission of timely and complete orders from AT&T, Qcvesl kt-ill migrate tllcs~: litlcs 

lo I..??E-I), and process the subsequent changes to the services and fe!atttres rtn ~ ~ C S C  Iincs in 3 

timely manner. 

Qiii) AT&T will order 200 W E - P  lines h:r submitting a Iiacal sewicc ri,.yutal;t 

I"LSRY') electronically to Qwest. Subject to the receipt of timely and c:7111pl~lie O : ~ ~ F S  frt3nt 

flRcT, Qwest will use comrner.cially reasonable efforts to properly install thttreuc \$;am lur. a tisrtcl: 

manner, Qwest will provide to AT&T an installation repall, after rhiu lines am prc~vi~lattttd. 

Upan submission of timely and complete orders from AT&'T. Qwcst \vill przjces,.. t;irl.rsecl.tre:rr 

changes to the services and features on these lines in a tirrrety nmanner. 

1 , Termination of Test Lines 

Because AT&T may order the disconnection and migration c?f lints a?, par of r E i ~  I; i.4. 

AT&T will, no iater than the agreed to termination date, send elec;tdctnic mail or iatf~cr icr i : t t*r i  

nolice ('Termination Notice") to AT&T's account manager at QIY~'>I stntlng tktit arts 

disconnection order received by Qwest after receipt of the Tem~ir~ntinx~ Nuiice tvi l t  hz: irctitcd 21% 

i3rwA - For Discussion Purposes I 



!i-:xfnit~it 4 

Qwest as a final disconnection ("Final Disconneciion") of that line, I-lo\-vetxr,, t;iilci: fizc i zhr 

orders will be processed as nom~ally intended, disconnect orders s~~bmlttcd daring ttlc r:utirir T - t  

the Test xvi11 cause service on the lines to be disconnected. If ATKT wishes to c.clntlfi\i;; t i t i  .r~iiu 

these lines during the Test. it will issue a new connect order- for these lines t$ia elcctronii-: i" Piit-. 

Far the Final Discoru~ection of all UNE-P lines, AT&T will send the Fi11;il I7ixct~rlnt:ctit>tr r>~iirr=, 

via eIectronic LSKs to Qwest. Any Test lines that are billed as retail lines as of lcss ~ I I E L I ) .  irri:: 

week prior to the appIicabie termination date will be disconnected lop Qwcst on t l ~ c  r1pptic;~tds 

termination date, 

1 
3 .  Inside Wire. ,4T&T will have sole responsibility for all i~~siclc wiring asu~:~&~X~t,f 

with all Test lines to a Nettwrk Interface Device at a demarcation point identified and ;sprat,:d r t r  

by the Testors. 

4. BiHiar. Dming the trial. Qwest will provide the following inl'trrmat.\n~r 

AT&T related ro billing and measurement: Suimmarq. Bills, a wholesale bill tlased upon nlt~t!~;~k!r 

agreeable biiJ dates, an Access Daily Usage File (ADUF), an Optional Daily IJsagt. F11c 

{ODTJF). Bifling details of the transmission of data will be determined by a wc~rking+ ttlhasrk 

consisring af members from Qwest md AT&T. Billing data for the Tcst will ht: r1xchangr:d .\rtib 

existing electronic interfaces used between the companies for sgch purposes. 

., 
1. Operator Services and Directory Assistance. Qulest tvill alla~v AT&?' t c ~  ~r;,.:~r 

variations of routing that will enable AT&T to test different ~fiendarr;' operator sswiccs arlct 

directory assistance platforms. This testing will be concurrenr with the test pcrirld 

6' Primary Local Carrier (PLOC) Designation Testing. During the tire~ci:tiatr~r,' C I !  t)fizr 

?rid, AT&T and Qvvest will test the PLOC indicators by allowin3 AT&T tt.1 cant S;~X the ;tg:'c$il t i  I 

;amount of lines back to @tiest using the PLOC conversion process. and u) re-cilitbbt:rt :hir>r: Iui i : , t  

back to ATkT. 
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7. Genificatior~ Test Issues. in order tt,, ,zli~u ct f k'F ti% j:rcx:c%ri; dc;.:;~ 

1blA.RDI release 6.0 for the trial. Qxvcst agrees i t ,  prcvidt: rt, F& t t~,;tix .ic~r++. 5% if:? TI- -3 A 

soon as such a test facility is available and ncr later stlnn I; f,c nv:-niiid~ia: b.1 i~zs;.l::r t I F'c-. 

these test lines will be made available no later than djirirrar-5- Zsl-, 2hrfll3 _ lgi the 2% egg : i : ~  ~p: t.:;~:. 

are not available on January 26, 2001, ATlk'T' may cxperrd ~ & g  i.cia & ; ~ c g ~ ~ r ~  *q~&:~r ' , i&  ?sz2g-afi ::. --t 

for the same period that access to those lest lirtcs and heiiit: arc 1::ls1,5 &;,ai?%c 

Agreed to by: 

Qwest Corporation 

AT&T of the Mountairr States 
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ATStT' Communications ofthe Midwest, Inc. ("ATSr'T"), provide.c thc f t~l lot~ing 

contmeht! on the disputed issues concerning Qwest's compliance w i ~ h  5 772 of the 

Tefecnrtrmunications Act of 1996 ("Act"). 

I. INTRODUCTION 

Section 373 of the Teleconrmunications Act of 1996 ("Act") require:> that 

3ntbEATA long distance services provided by n Bell operatins (conapnny (''RCIC*') slush 

as Qsvest Corporation ("QC" or "the BOC"), within the region im which ir is the 

irrrcutnbent local exchange camer ("ILEC") musr be provided through n separate affifintt'. 

Thc requirements of 5 272 tend to be obscured by the inquiry under 3 27 1. \vhich 

cst&blishes the obligations a BOC must satisfy to obtain authorit!y from the Fedeml 

Curnmunications Commission ("FCC" ) to provide in-region intcxL.4Ti-l services. 

Cnmplpdinnce with 3 273. laowever, is not an afterthought but is vital11 in~portani to 

ensuring the viabilie of effective competition in bath the local esc11:zi:ge and inte,rl,ATA 

iarlg distance markets. Indeed, the FCC has made it clear that, Ibased on $ Z 17id )( 3 tc B), ;1 

finding that a a480 fails to comply with 4 272 constitutes an independent prctund fctr 

&!tying relief under 8 27 I .' 

Cor~press required us to find that a 3 27 1 applicant hat; den~onsrrated that it 
will carry out the requested authorization in accorclance ~vith the 
requirements of $ 272. We view this requirenlent to be of crucial 
imponance, because the st~vctural and nondisrrinainstiun safeguards of 
3 272 seek to ensure that competitors of the BOCsl will have 

-.---* 

i Application of BellSouth Corporation. BellSouth Telecommunications. Inc.. and BzitSn~~ih tong  
Distance, lnc., for Provision of In-Region. InterLATA Services i n  Lauisinrril, CC Docket So. 9$-11j. 
r\?lemo~anduln Opinion and Order. FCC 98-271 (rel. Oct. 13. 1998r.q 322 :"ScllSonth I,c~u~sinna I1 
<?rder"i: Apphcation of Ameritech Michigan Pursuant 10 5 771 of the C~omrnunicationb Act of 1933. ar 
&%ended. ro Provide In-Region, InterLATA Services in Michigan. CC Docker No. 05.-137. $ltlcifior;~nclt:ni 
1:lpinion 2nd Order. FCC 9 7 - 3 8 .  342 (rel. Aug. 19. 1997) ("Ameritech Michigan Qrrfef'). Sea 47 L'.s C 
$3"11rd)t3)(B) The FCC shall not approve a $ 9-7 1 application unless ir finds that "the requcacd 
;su[hairzs~ion will bc carried out in accordance with the requirements of $ 172." 



XlaF*%li4;$"r@k.z&z$~r? ;GCEDZ;~ It2 e~3enti;t! input.< on terms that do not fa\.or the 
.,7 *--- 

S ~ S ?  i &TfzE&%e. '?fk&eie ~~fe$rrard-$s ferrilrr discourage. and facilitate 
&25eda-Gq +3c iF@p?@p@ CC15F ~!I~%c~%:ow and cmss-su bsidizarion betn~een the .- "- 
714 %. dr-S %%% 3 F$ &@iikt$e. ar]A;ese d3r'eguardb. therefore, are designed to 

-w---*p*-b *- p-. ks * ~ r ,  i,%w%g*:%$tz@e %n ikf! ~ e ~ ~ d ~ m ~ ~ ~ u n i e a t i o n s  markets. thereby fulfilling 
*: briYp-ec~C ' -e f~x3kiam~~"ea4 chjecti~e ZR rirc 19% , ~ c  t ." 
Y.r s - .; 
8;-at ;;.$ iL $:m t$!ftnksxte fe~pe~zbiiit: to deten~~int:  whether a BOC will comply 

-Gxk-sr - 7 %  6 . <-- = .  re-&;k!: m6iSi:es kiit5ed ctn i r ~  "predictive jud;;ment regarding the future 

" 

@@'xr, :!:?@ G' B&$ &4TK "' 2% E%&$;%G~ itrr1@2t 3 deeennination, the FCC \+rill "look to past and 

~ V C - W E ~  &2?&;?~1~ ?+ft.f. 8Rc 8%3C sspp$i;_~nt as the best indicaror of whether i t  ~vii1 carry out 

Z+c +Z r.-q-3+a~ae- P J a;&cl$%W2!iGfii.n ,, ., ta G G ~ F ~ $ $ ~ ~ T & c c  with the requirements of 5 372,"' and "mere 

pri5yx$ p~W,~r;7.; $s @bx~"ipl-rg i@sgf f j@i~f l l .~  The FCC, hourever. places substantial 

ip;e"j~i6i;:c ,+;(>- iie4, - t., *ii~.~ *#-re -B ~;kGiccp.j .-.. .$, , Wgj7gd g~%~@iked by Xikc ~ t e  conmissions, as well as those state 

i A z ~ ~ ~ ~ ~ ~ 3 t ~ ~  ffi,a~$~#k%&i%ik~8~. in sS:cutbmining whether a BOC has satisfied. or likely will 

F h ~ j  ,. r-->i i 4% -, $ 2 ~  ' z~@~.$,&zT~c & J L & ~  h i ~ ~ ~ ~ ~ ? t > ~ ~  z? 1 ?z, t i  

$p+p+t ?A:., !&p eyk&L%br Q Y ~  r&e E:eytjl~.ec*nsents i t t  $ 772 and related FCC orders, but 

rii,jgp"- *,--  ' " 3 4 " -  
be *>:t~., , n-..:&:tef% i%$ $Q8*4s rei1arTenrtki:s bearb Iiade resembiance to the safeguards 

~ " ' V C ~ ;  k:-j-i~~-df %lr, $'r:@:~%t,'i at &: Qh~e%t"v. ,  view of Its ~h'fieations can be charitably 

l::r:k~ &~$@J@~L:X; 2% ::&m-iii+, 1epht~kt~%, ;a& 1@e,"rk1;31.  tathe he^ than accepting the need to 

$~aqt~:~:t"i , 11:~;l%7~%t"'.$4$~ ~&~wa$~c h:fiaIii:i~ %it45 xhiith ir dznfs at arms-length and without 

$ %  , % g ~ ~ / i % l  i jw~$~8t fx j ;  Br%y di$trf i~~.~e cnrners. Q~vest  has maintained an 

*&1?5:gr2+*5r? ., ?-r.f$-ffir~d?Ax : B ~ E  +,$1:15?9~xiQ Ec3 befteth fk BOC and its 5 272 affiliate at the 

~ r ~ q - - ' .  :,t . -T :*+-+-.lit: _: ; u z p ; j r . ; . ! , '  c;8,,:g$;g~itgf~, kt snnw ca\es. Qwest has sirnpiy failed to 



eompfy or even attemp1 to comply with applicable statutor!t rind FCC r-erzr~uiren~t'nr~ while 

unnhilshedly clnirning that i t  has been in compliance u.ith 3 2 2  5,ince pa\sst$c: nf  rile 

The- Comnlission should refuse to accept Qwest's promise4 nf fururc periirr~~~anic: 

\sihcra Qwest's past and present is littered with attempts to nianipuiate rflc iLjet> 3116 tllC 

Init. l a  its advai~tage and has exhibited consistent Failures to comply with both the letter 

and the spirit of its legal obligations. The minimal compliance <)west ilas clemc~nsinr~4 

has largely heen the result of scrutiny of Qwest's documents and procedures 1 , ~  rl?'ttT 

atxd accounting consultants that Qwest grudgingly retained at tile insistence af the 

fa.ciIiistar in the nrlultistate proceedings. Despite repeated ohsen.ations and findin$> ur 

nancompliance with 9 272 based on this scrutiny. however, Qwest refuses to 

acknowledge any noncompliance, even as Qwest revised its transactions and pracctdurc? 

t~ address those findings. Qwest's recalcitrance and its continuing denial uf other past 

and current instances of noncompliance discussed below demonstrare that Qttrgr i a  riot 

complying, and likely will not comply in the future. with $ 275.' 

PI. DPSCUSS%OT4: 

Section 272 includes several specific requirements in addition to thc general 

obligation in  5 372(a) that the BOC use a sep~uate affiliate tn prosidc iarl_einnting iitr- 

region interLA'TA services. Sections 272(b) and cc), rcspecri.c.ely. impose srrarclural nrti?, 

~ransclctional safegunrds, and nsndiscriminaiion safegui~ds. Stcrian 173 cf r and re 1, 

' 'me A U  in Minnesora has recommended to the Commissior~ that it find that Qwesi ha5 failtd ttz nicrr the 
rtquirements of 5 772. A copy of his Findings of Fact. Conclusions o t t n i r  nntf RcuomrncntJa~ttv~ 1.. 

;rtrakcl.ied as Exhibit A. 
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csmply with $ 773(a) and 5 271, howe\/er, colors Qisest's current view of % 1'2 :r\  ir 

rvh-ole. Furttler, such history should denxorlstrate ta the Commihsion t h : ~  ivithilul 

additional scn~tiny and safeguards, Qwesr is unlikely to adhel-c to the rcyutrcrrterrlk. ttl' 

# 272 once Qwest is granted in-region interLAT-4 authority, 

On September 27, 1999, the FCC found that "LJ S M'EST's ptcr~iston of nort-ir?&-;ri 

directory assistance senlice to its in-region subscribers constitute:; the provihrlm of In- 

regim, interEATA service," and "the nationwide component of LT S \\;'EST'\ non-h~c-.u~ 

directory assistance senlice was unlawfully configured.'"' 

On September 78, 1998, the FCC cot~cluded that U S %'EST Cariin?unicat ions, 

Inc,, the BOC, through its marketing arrangement with pte-mery;r Qwest, I ~ L ~ S  

"providing in-region, interLATA service without authorization, In viott?dw of $2? 1 of 

the ~cr .""  

On February 16,2001, the FCC concluded that Qwest, throusli i t s  I,-XlfO-4YS- 

%%ST calling card service, was providing in-region, inrerLATA service i ~ r  viutnrivn ot 

4 271. 13 

In each of these cases, the BOC was providing in-te,aion, interLAT.4 sexice, 

wf~ich was a violation not only of 5 37 1 but also of the requirement in $ 272i;t) rhar huch 

scnlices be provided only by a separate affiliate. Qwest characterizes these \-rtlllatiol.a\ ais 

good faith disputes over the proper interpretation of 9 27 1 and contends tlznt rhe) arc 

inelevant to Qwest's compliance with $ 272. The fact that Qixfest has tlzld not one or two  

" Pe~irio~l jor Lr S WEST Cor?lr?t~lt~iratinrrs. Inc. .for o Dcclararc,? Knlirt~ Rc~crrdit~y rlw Prwj~i\ri>rz (11 
n'nrir~tml Directon Assisra~~rc, CC Docket No. 97- 177. Men~orantlun~ Opiriion and Clrdrr, FCC (113- l ?  ; 
(ref. Srp!. 77. 1999). 11 2 and 63. Sec Ex. ATBrT 22 (Skluzak Affidavit), 9[n 162 - 165. 
" tZT6.T Corp, er al.. 1: U S WEST Cor~tnt~rr~ica~iorrs. 11tc.. File NO. E-99-17,. hlcrnornndurrr Opinrnn 2nd 
f)rdrr. FCC 98-23.? (rel. Oct. 7. 1998). ¶¶ 1.38 and 53. Scc Ex. AT&T 72, $3 Ibh - 16%. 
'' AT&T Cnrp 1,. Lf S WEST Contnutnicarians. 1rtc. .. File No. E-99-28. Memorrtndtxrn Opirtiotl rrttd C)riirr. 
D~CIl-418 Ircl. Feb, 16.7_001). SecEx. AT&T 22.m 169- 171. 
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Principles ("GAAP), '" principles that include timtzlines, :tflcJ ;k~dr~fi i?x+ ;it23 afbt!:~Cd:*ii Lh.. 

records separate from the BOC.'- ATkT's revien of Qu-st'< rt.i:ord> iFt!unJ aw~kCi.irrr. 

instances of the failure to follow accrual accountin_e and trt iirnc"f>' !mok hiiii~bk 

IS transactions. Most noiably. the BOC and its current 4 272 affili:rte, Vit-rrkf 

Communications Corporation ("QCC" or "the 4 272 aff1Iiatc"r i'tniit"if tcs b t w l  atit%' 

transactions between July 2000 and April 2001 becausc rl~e BQC failed ttr aft? of 

these  transaction^.'^ QCC's representative elliptlcalll; refers to thic hct  i h ~ t  rhr CAAP 

principle of timeliness was not always followed and that "the pre.c;tjparaait,$t~, p~'rirf~g. 

i billing, and payment of transactions between Qwest Long Disrt~erce, QCC ;ainf thc H C K "  
i 

were impacted.'' These instances of failure to timely accrue. iirnel> hi5 lor sun-ices .inti 

meet the terms of the intercompany agreements not only conflict with @PAP bifi BI-z~) 

demonstrate a lack of sufficient internal controls to preveirt such f:xillzlrc% ~ E I  ~hr= ft'i~tkirc. 

The FCC also looks for a regular audit pmgrm for khc trffiliitw tbw C ~ I S L ~ ~ Z ~ V  

GAAP compliance." In addition to reviewing the sufficioay rrf the fnremci $x,s~tnp. 

the FCC looks to see if the B0C maintains an audit trail of past Emcmrtcr frns!rt.ig~, 

'" BeliSouth Louisiana 11 Order, ¶ 328. 
I7 Id.; Accounting Safeguards Order. qj 170. 
'' SHuzak Minnesota Affidavit q[¶ 37(a): 38: 67tc). (dl, and ( t l ~  38: 7KJ ro - c);  2(Mf41 . tr diat! I lk" 
14 SUuzak Minnesota Affidavil¶ 38: 93: 97: and 129, Qwest has argucd thar <.)VII" dill Rt,r trc,,ltrrrc. 3 : :-' ? 
affiliate until March 26. 3 0  1. AT&T maintains that Qwesr's own rcct~rtlls r\et%~ilrotr.ir%$lr. tlror, 13 'r .~c .I., 

representing that QCC was a $ 772 affiliate as of January I.  1Wl: hawie~cr. qgn~diclbs ul tire cl,rrc C3 t 
became the 9 273 affiliaic, i t  was required to tbllow GAAF. F:li'curc tcr follc~sv G,:'tAFp, ,wtxrirtct, trc:r 
limited to QCC. The S!-.rluzak Minnesota Affidavit details several instance$ where 1: 5 *X$.3I' ji)fry, 
Distance and Qwest LD failed to comply with GAAP. IL!. 11 67ic' d and hr; 3 75 :~nb "G r,t - c J 

'I' Brwnsring Minnesota Rebuttal Affidavit at 4 and i? ('Thcre \~:i$ difl?ctrlt: ~dcfltjti'tiqj VC.4 ,:\i~tr,\lr 
~msac t ions  in 1000 due to the merger transition.") These transnaiotlk drd trot get b t r i k c !  crrr ;scLcrtrntrr! 
for) until an ourside consultant became involved. Id.at 16. '' In  response to AT&T's criticisms. Qwrsr acknowledged during rite rrru!tista:e 1vrrrlstrr1y5 In &fie Y,Wi 
that ir hd "discovel*ed" that the nlaster servicc agreement between thr f3.K and ttir 2-1 &ffitt,uc 
"v.lisrakenly" did not include a requirement to pay interest on past duc aiaaunts Qwe.it cfai~i;  nos tr r ;tli$+, 

conc-ied t k l b  '.emor." but the error was discovered through AT2kT.s rrrt. SL'M c3t (2xc041'c dix'rltwnt-~!it!fi* n~ - 
as a result of any Qwesr internal accounting C O I I ~ ~ O ~ ~ .  Multislntr Transcript frrr 3unr X, 2!@: a; err 
3 -  -- BellSouth Louisiana I1 Order. 9 338. 



' <  ix~%~rsdknp paMict?- n~aihbfe sccaunting and financial data. as well as confidential dartr, " 

@$*5b h% kiikii î ~?~-atpky with these reqcluirernenrs. Qwest fom~erly disclosed 

~%~w@g?lcafs, si.ork or-d%rs and tit& orders. nnd the details of indi\~iclual tr-ansactioris 

ps@@891t- I@ (he agRdntents and orders. As of January 1. 3000, however, Qurest only 

pcksfs zg~ee~attlRL~. i;ttork orders atzd task orders - Qwest no longer pos.ts individual 

-Barja~zisrrs ~ F ~ B Z S ~ E ~  t ~ 4  the t v ~ r k  orders and task orders. Such po:;tings are insufficient :r:, 

p e + g d ~  m3de4%1;1te audit trail. 2nd AT&Tbs reviews of accounting records and the 

fg\m& p s t i ~ ~ r ,  ftmfla- demamrrate a failure to maintain an audit trail for many 

~~~~~~4 to dismiss these deficiencies as one-time occurrences t h a ~  resultc~i 

6 & 3 ~ ~  &dnhfriern f r ~ m  Qtrr'e~t LD to QCC as the 372 aftiliate and have since been 

~ a $ m ~ g ~ d ~  7 % ~  Carnrnis~iort should be as concerned with this explanation as with the 

%Ggmtlhg :~fega@gf &cfir=iencie.t=s rhmselves. Qwest has longstanding state and federal 

&!igajj~%r gi;~s~*uat; fop fimma~iofi~ between the BOC and its affiliates. Qwest, by i t s  

~tw%s%dtni~.%rsaF q$&@wk enamlaus efforts ro account for the transactions between the 

ZkT 2nd QCf" M hen Qt'it:~~ decided to make QCC the $ 272 affiliate - including 

B%4d$Brl\p i?:~t~t& pssontref, fo ~CCOUIXX for (and in some cases create documents 

* r  

~%pp;.ir.~tij.ri.s rr2 ti@C Cnmmttfti~atiartt;. Inc.. Sotithuestem Bell Telephone Company. and South\vcsrr.rn 
' & ~ , ~ a . " ~ ~ ~ ~ ~ ~ s ~ ~ ~ n r n ~ ~ r ~ c t t r +  fnc, &f3 Southwestern Bell Long Disrance Pursuan~ to 9 272 of the 
Take3mwu&ff#r~&t@% baz1:rF IW46 To Prcrvide In-Region InlerLATA Services in Texas, CC Docket No. ( K )  
@, BSgn%kz&dlrm Uptniars and CJrtlef. FCC W-338 (rel. June 30,1000). 404-05 ( 'S3C Texas Ordcl." I ,  

'' $$krsk, XI:we~xbt~ i?tlifi&\*i.it 66. B l f a ~ ,  ib) [which is a summary of numerous transactions qr;d irr 
5~4~b~aa~~erbt3:: K C * r  nrbngs that there be no sur~~rnariesl, 67 cm)-(p). 80.88 (a).  ce). ( h )  [sic], 97, IOJ(r), 
z*3 f Q 4  T ~ s  rp~itaj 1% ihri id$fi&vit noilt: of the transactions between QCC and Q\ves~ for the period July 
2tXaU_psp ."3kF&ig 33.Fh S\CXE B~Ileb unttt April 1001. This results in a rotaf lack of an audit trail. Furihrrnmorc., 
bwiZ @g:$&'* T~J;X~ t ~ r f i p d  came or$%. even @sL*.F~ ~kl ievrd  it had to post ~ndividual transactions pursuanr ur 
&g =fig% i~~pzkg-j a,& ?a& tk~rde~. The cxrcnsive problems documented in the affidavir re~nforce the 
sdw%~%iOa F&&! Q*~t t  had p-wr ~fttcmril controls arid inadequate [raining. 



-i mrnlarializing) affiliate transncrions.- Such rfforth demonxrrate tha; Qwest cior.~ n% 

properly account for affiliate transactions involvinz the BOC. ancl only the cltjs~gntlricm r 

Qec :is the 9 272 affiliate resulted in many. if not most. of the trzinsacrions hetueen i t  

3.i1d the BOC cornins to lisht. Again, the elrideme demonstrates that Q\test'\ hist~r!~ t:1 

t:xE;ine it! reporting obligations lightly will be repeated in the trbscnce of'ngcorous 

nxw=sight rtrid appropriate safeguards. 

Q w e s ~  also observes that it fires annual reports via the FCC's Aurornniic 

Rcpcrrting and Management Information Systems ("ARMIS") that are nccornpanieci h) 

its@. report ~f independent accountants, Arthur Andersen LLP, which concludes that 

E,)\vcst Communications international ("QCI." the ultimate parent corporation l artd 

?;nbsidiiuies were complying with GAAB.'~ This report proves nothing. Tile zuditc.~~ otll! 

reviewed a sample of items to reach its conclusion, and there is no indication how many - -  

i f  any - tsilnsactions between the BOC and the 5 272 affiliate were included.'* Indeed. 

the audit was for the BQC and QCI, and even Qwest conccdes that none of the 

transactions between the BOC and QCC, the current $ 272 affiliate, could haye heen 

included." 'The FCC looks to a regular audit program for the 672 crffiliorc far e\-idence of 

compliance with $ 272(b)(3), nor solely the BOC or its parent corporation. 

s & 

'- Qwcst illsa cor~tends that it accon~plished this transition of 3 272 affil~ares a l ~ ~ h i n  three niunlhs, f ~ r  less 
tintc !bran pernl~tted lander 1 7 3 h )  for BQCs to bring their operations Into comphanre wit11 4 271,. Scctlon 
,2l^\ihl, hcswe\ler. is ~nappiicablr to these circurns~ances. That sectlon provides 3 BOC with one y e s  tn 
S?nn,x on? aclivrty in \vhjch n BOC is enraged on the date of the enactment of the Acr inro cnmpliartce urth 
ei 2?2 Qsvest nnd li S WEST were enurely separate companies on February 8, 1Wh. and the trans~tion 
zlatr~ Owcsr LD to QCC as the # I171 affihate occurred several years after that date. Nothing ln 272, or 
&;hr Act 11s it nrl~olr, authorizes Qwest to take one year to hnng its rj 371 affillnte Inlo compllancc wlrh $ " 2  
it%.rrtl tb;ln four year\ zftftet. (he Act was enacted. '' hcf~wwts bZinnesota D~rcct Affidav~t at 38 9: Exhibit MES 272.5. 

= 

&I~tutcs~tn Hearing Transcript a1 139-40 (Qwrst Schwmz). 
'"d, ;tar I41-42. See. alscr Schwmz Minnzsot;~ Dlrecr Pff idavir  at 78 for funher cxamples of Q\vcst '~ 
qwaltfi~atinns of this audit: ("While thls audit. known as the Jo~n t  Cost Audit. does not focus specificail! 
rtn d ~ v  rclauclnsh~p hctwzen the BOC and the 277 Affillalr . . ..". and ". . . the statement of cnmpliance 
rnn&,rr?d by .cirrhur Andersen as part of that a u d ~ ~  1s zeneral In nature .. .." 



Qhr,z.'ie sl-ce ~e1ie5 nn ~ t f c  revie\%. undertaken by W M G  pursuant to the 

FEC~%%BPC%&~~B mi& by % O ~ X I  Antrmuk, the nrultistate ficilitatcsr. i n  his report 1s the 

~pmiE@&~$@ ~ Q Q  i=awltmfssions- The W M G  Report was !irnited in scope and 

-RW-%~~;GF+ elif? Q~ttsa rvas JIOI in cornpiiance with 5 272 cluring the test period o!' 

Iu;$%i~2kFOd,gk AGga%% 2~1. '  While Qwest dairns to have instituted reforms to address 

g.ab%e&,g~aewrti-s, #hiex rer'nsms h a v e  not been tested to deternine whether they ~ v i l l ,  in 

~ S G L  $We%-~BZ fgg6:tm~nce~ a% those Jd3cieneies. Indeed, Qwest does not even concede that 

$he %kPh$G E e p B  fa~51d specific instances in ~vhich Qurest was not in compliance with 

4 2x2- mwh $&%? x%ek~owIcbgz thiar its o m  accounting consultant, as well as AT&T, 

*&$&@s$ %3th Q3we~*s elaitins ra haye complied with 5 272(b)(2) since the passage of the. 

A$%- %'@&@at ad&~G~fkaE l&sItiagw %he Commission should place no reliance on Qwest's 

wp~pom~$esad eampMa~1~~ $ 33tP1112). regardless of whether a Qwest consultarir 

ki; r~&&e& ~ t e  ~ G s ~ w e  of % ~ Q M  paper 

f'a%~*a's + 9 272 ~f6fEalk* *-~hif- hatie separate oficers. directors and employees 

&XP@ 5h [E$<%;q o:rb wtkieh IT ir; 391 nffifiae,." Consistent with its interpretation of other 

p % r r  $ t a ~ ~ t z %  ~2% -5 222, Qwcst-s .+ie.tt. sf &is requirement exalts narrow, legalistic, and 

tq:~.d%~atGa$ f<vxex atref $&stance. There has been a revolving door atmosphere among 

9$415i-es%*e aBGlt&ci. wizh rrx~ptnyees goins back and forth between the BOC and $ 772 

- -,.I .-="L LU"" i,-iU*'*r. ,l, ...MU--rX**-c- 

1~ - 43 AT A$m~i:li~i-f ge;amgli, MF XIyMG R e p ;  xcr KPMG Report. 
4, $ ~ . & & a ~ z + ~  osr &t:y g$JG geprt;. <$WSI also abtslinrd rhr declaration of Philip Jacobsen. a p;mner wirii 
XP%.GG ~ 3 e  stad& 1b$ Qwmt hati adopred nmsrues in response 10 the KPhlG Reporr. Sch\vanz 
%tii,~r,w~j.~r:& b:2-k4gz;a$ ?dfi&;;~ ;fi Ex, htES 111.20. hlr. Jacobsen. however. verified only the exisiencz, and 
~ g $ ~ c ~ ~ r & c e @ t ~ % ~ i '  1MSiCW$S.  CT$ %f;ef;tY measures, not whether those measures have been, or ivill bc, 
: i - g q ; f i ~ r  ~ 9 1 -  g+r~w%tm~ ,Y rg~i(rrsenb;c 0% the dcficicncles found in the W M G  Repon. 
'&" 5 %(*- 5 ::-3~;4stl: 



. Y 

;ofG"34l;tta~,'- Tketc has tl1sc.l been widespread employee sharing, and many BOC 

- * 
CFIT~~~C*)'~S:% hat P spent 1005 of theil time working for the 5 372 afiliare.'' The free floiv 

$4 cmployerx bneA and forth between the ROC and its 9 272 affiliate facilitates the 

dxartrtg rzf j&lltirn~ation between companies - including confidential infornlation \i-hich 

r n t p l ~ ~ ~ c c s  t~cttessa~lg. bring as part of their experience from one company to another. 

'f"'kcc at,f'rc~l~salctrrir\~fer of employees among affiliates and extensive employee sha~ins  

~1k~tS~er~s  ~flt: ~ U ~ + ~ O S C  af 3 272(b)( 3 ) by fostering an integrated corporate culture 

%ahif@ matmaining only a rnirlimul appearance of separate companies. 

(>uf@sr C c l I 3 J l ~ ~ ~ S  t h ~ t  a transfer of employees between affiliated companies is only 

t tr  expcted and that Qxvest currently does not have any employees who are loaned by 

*~IW zffiliate tr, another, Specifically with respect to the shauing of confidential 

Itaft?imwrrcrtr, Qwesr also claims that it has instituted st~fficient safeguards to ensure rhar 

at? \:c~nfiilentini irrf'csrinntion is disclosed between the BOC and its 5 272 affiliate. 

Wlserkcr or not inter~ffxlinte employee transfers or loans are common or current l~~ 

twc*umnp, rht. procedures and policies that Qwest allegedly has adopted do not, and will 

rasl, g~reccnt irnproper sharing of company control or confidential information through the 

c~clrstsrgc a1 crnployees, 

f?wygi  offers aa evidence of those procedures and policies its employee "code of 

;ci iygi~~t" and procedures for interaffiliate employee transfers that are comparable to 

ksnninahrr a1 one company and rehiring at the ather." Such procedures fail to address 

tix ~~)r~blernh, The transferred employees, like a new employee, must sign a letter 



agxeeirtg ta protect confidential inforn~arion. hut the employees are bound only to pr<%c:t- 

that information from third parties - nothing in the letter requires the e~nplnyett  In 

protect the confidential infornlation of one Qwest affiliate from disclosure to nnuther 

Qwmt Qwest-s "code of conduct'. does not even address this issue. 'T'he 

documents that Qwest produced thus provide no evidence of any restrictions mr thc 

slr&n3 of canfidential information between affiliates. 

Qwest. moreover, concedes that ir places no restrictions on the ,iobs 131~ pcssirirlns 

rha? a fuimer employee of one affiliate can hold with another affiliate.'" As a rcswla, 

nodring prevents an employee with h o d e d g e  of confidential inf(>~-rt~;ition g:lir̂ rc.d ar c~nl: 

Qwest Company from transferring to a position with an affiliate where the cnrplayec ~ : l i r l  

rase $hat knowledge to the benefit of the affiliate. A BOC employee that is u wtmicsule 

account representative for long distance carriers, for esample. worlld h i ~ ~ u  canr:s;pr~ndit~p~ 

cctmpetitively sensitive knowledge of both the BOC's network and the scwices 

liarlrtding type, mount, and location) ordered by its carrier customers. Yet, rh;rt 

ernplayee could transfer to a position with the 272 affiliate in which the cn~playce en~ttlcf 

malie use of his or her knowledge to the $ 272 affiliate's competitive advantage, 

Qwes alss claims to have adopted policies on loaned employees, birr tktc~sir 

policies have yet to be developed beyond a nebulous concept." Such policies canna: bc 

considered as a viable or effective constraint on the ability of the BUC and i t s  $ 972 

- 

52 hiinncsora Hearing Transcript at 218-21 (Qwest Brunsting); sce Bnrnsting Mir1~1rsot;t I)irdi:k 2+tfiitd'. it 
Ex. it8 777.9. 
'' Miazesatcl Hearing Transcript nl 125 (Qwest Schwartz): see Schwartz hljnnt.soti~ Diiecr ,%fl i i i&~t at 
M a  379.15. 
34 Minnesota Hearinp Transcript at 138-3 1 (Qwest Schwanz). 



,.ifl4r,tee t i 3  ~ Y ~ I T C  c~41111'ul :!nd cvrnfidcnti~il infomiation throu$~ en~ployees "loaned" from 

-i ;t?;L14; is t 11,~ the ~z!her." 

rl;X%e:~.% past trar~sfer and sharing of employees den~onstrates that the employees 

id ilw F X t S t  L ~ + i r l  G 272 ; iff i i inte :ISC not truly independent. Qwest's policies and 

j?iidk:t!t\irri S+ ltil i'r'l17ecl to curr'cnt and future interaffiliate el-nployee transfers arid loans 

fkb.b-n31ar dcmc7rrlirrrrte: that Qu*cst does not have sufficient safeguards in place to ensure thar 

+ +~?~fi~Be!ati:bi iitfntt~i;ltion ancl company control me not shared between the BOC and the 

9 272 8d'Tilrnre. Accordingly, the Commission should conclude that Qwest has failed to 

u f @ ~ z \ t ~ r r ~ ~ t r ; z l c  ccrrtq~liance or likelihood of compliance with 8 272(b)(3 ). 

3 f 4 4 n ~ s a n ' s t h  Transactions 

Srcti~rr 3721bIt5) states that the 3 772 affiliate "shall conduct all transactions with 

!41$56 lkl'i oix~rizling company af which i t  is an affiliate on an arm's lengh basis with any 

sk~ch 1mt18~t~tj~~11h reduced LO writing and available for public inspection."" The FCC, in 

klt+ls r rsxrrrititr: Sqfc~,qtrttn.d.~ 0rde19" and Nnn-Accaurzrirlg Snfegltnrds ~)rdcr . ,~ '  has 

pt~t~uljislesi rin tcah a t ~ d  requirements that must be followed to demonstrate compliance 

u i ~ h  4 27?rh1tU5l, including the requirement that all transactions be posted to the Internet 

w.aird3i~t ttl day6 (-lf the transrrcrtion on the company's home page. "[Tlhe description of the 

~ r a ~ t  GT. ~ ~ ~ V I C C  and the ternxi and conditions of the transactions should be sufficiently 

-,- 3 .t - -,w"<TcP-w*~-"y,-,Mw<-- 

' bra ctsmpir, Qyirsr't, "inan ptrlicy" would still allow for the loarung of an employee \vho works less 
r2;~;aa I@U"'+ Q?- tjrrr 3ti~lt'  lor IIK 772 affiiinre. as well as other nlrthods to circunivent the confines of its own 
~whr P +& 4. ,il$,lii2ab ,l;lin~~t?sotj~ Aflidsvit Y[ 54 t i  - j). L"* a7 lr 3 t' & Y2iiltlrlf). 
li .i;gi*#stwtg ?Ifikptdr/jr OY~CI ' ,  g$ I 11-1 66. The relevant paragraph regarding posting of transactions is 
p $ 2  i%T&'I' genrr;rlly hah not contested the prices paid for services. except LO note that they 
~~3"d=9~  ~ $ ~ ~ i h ? * l k r  30 t h ~  prjini that no non-affiliated third party would avail themselves of tht: agreements 
4r;raxq-at riw t3CK and 1 ,273 uffilhatr. Instead of allowing subsidization by below-cost pricing, it appears 
f&a trfre *orwp;in> 3% rl.flvcuvrly bring subs~dized by above market cost pricing. See Skluzah Minnesota 
' b P t t Q + i ~ $  % %rYjt;rf .,kt~d Ik), 12U: 47 U.S.C. 5 254k) .  
" ha  ,%t6si+ti.ciiiiag S:itt.g.uarbs Order. TI) 119 - 19.1. 



deialled to al lo~r [the FCC] to evalua~e any compliance n*ith our ac~*rrurttilig 1;1d(:s." ' ' 'I rtr: 

FCC has fu12hes obsenled that failuse to rot~illy disclose the details of ttlc tr;ri'ts;rctt(m-% 

between a BOC and its 377 affiliate "deprives unaffiliated ~ ~ a r t i c i  of the il~f~$r-m,rtitl~t 

necessary to take advantage of the same rates, terms and conditions er!joyecl bl$ rhr 

BOC5s 8 272 affiliate.'14' The FCC has funher enhanced its disclosusc rcqulrcnlrnt. 111 

subsequent orders evaluating BOC 

As an initial matter, Qwest has been under an obligation to disclocc tr iJt l~:r<lrr~~a 

since February 8. 1996, and post transactions since August 1 2 ,  I 997." Qwesf dirl ncq 

activate its website until September 28. 1998.'~ Therefore, Qwest ivaited over n yr.ri ili 

post any transactions to the 272 website, although i t  knew of its obligtitions since the 

release of the ~ r d e r . ' ~  Qwest has not rebutted such evidence. Thus, there i i .  ;I clear 

violation of the 5 272(b)(5) requirements and contrwy evidence to Qwest's otrwrcc?t:att+i,l 

daims of an unblemished record of 5 272 conlpliance since the passage of rhc Act* 

Cory Skluzak on behalf of AT&T has described Qwest's failur-t: to di$,clo$c 

sufficient information in its postings after January 1, 3000, and has; i ten~ized ;I \ipniflc.na! 

number of instznces of Qwrst's failure to engage in " m ' s  length'' tn~nsnsriono and l i t  

post transactions within 10 days of the transaction." Qwest nevertheless clnirrls tttr,*.r rtLt 

pricing a~ld  posting methodology is consistent with FCC precedent, specifically rhc 

.- 
'- Accounting Safeguards Order. 112. 
4 1 BeIISouth Louisiana I1 Order, 9 335. 
Y Aneritech Michigan Order, q% 367-369: BelISoush Louisiana I1 Ordrr. l q l 335 -Ty  
'' SZtiuzak Minnesota Affidavit l q  57 (n. 64)-58. 
J6 Id. 
.t; Multistate Transcript for June 8. 7001 at 46. 
lS~kiuzak Nin~esora Affidavit 'j¶ 66 t J-e). 67 (contaning an exhaustive list). A f r r  Ja~ttlar.~ I .  : f x U j  
specific ''billed arnounrs" were no longer posted to the websitr. Id. 1 ?1. XT&T thus a:$\ wl&bfc i r k  

determine if Qwest was in compliance wlth the FCC's accounting rules wiihuut vrcwrny Infunit.ir!rr;i i , i : i s 3  .i 

now consrdcred confidential and available for inspzcllon only on-site and after ruecuung n prrircqzir:* 
agreement. 



$4 .' . &f+f3ft=.%riil a*?  prla.rirlps 1%;. 5outliu~cstt.r.n Bell Telephone Cornpan]' ("SBC") i n  the 

A a -=rwA f " ; i % d 4 1  z - 1  p t o ; ~ i i & ~ j ~ ~  Q\t*~sj  d~sn~lsseh its l'ailure to ti~mely post trnnsxrlorls as 

p~:?i4&%n.:- a+- i,lr=%~gtt;lti~tt1 ni QC'C,' its its # 772 affiliate i n  haarch 3001, and contends that 

i". i2~iak4j~-s~ $0 nl!llliM~;?e P L I : ~ ~ ~ S ~ $  defi~il after. January 1 ,  1000, is expressly sanctioned by 

i:1txr $%6"'%3ii the ?if?@ Texas 271 order. Once again, Qwest's narrow and formalistic 

p~alrrj~$@;Yz,%8~a'sw tl7E fe$;d ~11'~lig;ttjons derllor~strates its fundamental unwillingness to 

+h4ry4x +++it;& a i . x + * ~  C ? ~ ! ~ ~ ; Y ~ I O I T ? I ,  

42 &T :351d QWC;F~I disiigrcc on thc dim when QCC became Qwest's 9 272 

oQtdi&!a h1f"i,$T't3 ~~rsrnitm i s  tililt QCG took an that role with the rnerger of U S WEST 

4.Wsif ;r.i st il~r lorest, on .f;muwy 1. 200 1. if not in September ?000).'~ while Qwest 

5jk2,+ . r , l ~ t i i  mt sf+~j2 -*a+ t;tasr QC'F': refr1:lcgrf Qxvest LD on March 26, 3001. Qwest maintains this stance 

&+~$a: @$*t~Oupf~eij rrtrferrcc. rn tlw contrary from one of its own at tor~~e~s." '  The date is 

; ~ i , t s ~ d  z t m k  ~r ifbk~rt%rrza$i~rz 6f \tr.hether Qtvest was in con~plirtnce with $ 372(b)(5) during 

i& ?A&: $$hi? r i l  iOU(l aird the f i r s t  quarter of 2001,5' but the dispute threatens to 

z , - .  L. i ~ + k ~ ~ + b , + j ~ : " t ,  -it:if l,ktyer ISS,I~ of' / ~ ~ t v  Qwest proposes to demonstrate compliance with 

I '-+ -PL. C 2. , Q%wcwc $$~qm$ts 1x3 h;f)tr.~ designated QCC as tlie g 372 affiliate only c!frel- Qwest 

b h  ?Q~$TKJQ tn3dt, d\>w~nen~ed ;nffili.dze transactions and posted those transactions to a new 

"-~i$@/b!h$%2; d:',>~ml i3"f);~~ a ~ e l ; ~  to ll~anipulatc its legal obligations to f i t  the facts it has 

.;y,;):rgtg$~g~ -";iorhaiTrl X j a  -, f'Jwest appiwentl~ breaks down a single agreement into multiple 

5$.;15-3$;pe-~~9,~r{-~, .i% 3 z r t ~ a f f ~  ckf avcridlng prjcirig rcquiremer~ts that otherwise would have 

i ,-,' i h -  I - l .Pr- i i  -n"i,,"-*P-* 

<+ _ I 
>a L;.6 ".f-.t;-adsr S S I ~ . ~  hfjrii,~; r \  5% ; i& 1 1 

-, '% 
:, ,, . ,, r,:+ 6ej~triniq+?t 1% I t$X4  u QWL'SI illtorney wrote, "(Jwest is in Ihc process of developing ;1 

r:,hiiii+sp g ;-wr $ ? r i  ,jz~&tfi=r a~t)ktJi;1r> tcr ~ > E C O ~ I I ~ '  6 271- compltant." 
t h ~ t q ~ :  i S t y f W P  %JI VE4t.* t f tc t  nnl post ntlj transactions for the period J u l y  2000-April 7001 or- 

-**$, + .i -.-"{$ -----'b I-J&; 3 v ?  %%?f%JtC% pr~>~.ldti~I h) CjC 10 (JCC was p o s ~ e d  to thc Irite~~ier prior t c ~  March 17. 
' r 4 z ;  S g i ; g + ; k ~ i ; t  % 2-9* i e , ~ ~ ~ ~ i ~ u > ~ n i ~ ,  QUCSI had 011 c x ~ s t ~ n g  obllgat~on to cornpl: with the FCC's 

~k.>E.&,+-i %&< = 



shows only the lengths to which Q\\.es[ \vill go to claim. while eifccliiel) ~ t i i < t t ~ ~ i -  

compliance with its legal obligations. 

The sufficiency of Qwesr's transaction postinsr is yet anolher ck:iiirpic nf ~ h ?  - 
approach. Prior to January 1. 2000, Q\vrst and its 5 272 i i f f i l iaa poqtrtl nil[ (mi) 

agreements, task orders, and work orders but the detail d seniceii or i t rbr~x  ptr.~;h;r,kei,i 

under the work orders or task orders, but Qwest no longer posts si.rch i t i $  ericc-lcr.et ~ t i t i a ~ i l  

and claims that such information is ~onfidential:~' Master agrecmcntk, work vf*iizr'., .wit 

task orders are no more than an offer to provide servicm or itm1.i ill specific m ~ t . ~ ,  tciriti 

and condifions. R7ithout posting the detail of the actual trnalsuctie~e, tfte derztil wrieFxe 

actual service or items purchased and the amount actually paid for aht! ~ervicg LI~P itr,4~11 

actually received, no company can evaluate properly \\+herher i t  would rviiprt tttv t:l,dnil$ 

service performed for it or purchase the same item. Nar can a company that. i~g:%t?r$f~t*!a*l+~~ 

elects to take the same arrangement determine if i t  is receiving thr  siinae mlm. k z ~ w  T.a~i?f 

conditions without the detail, because the detail reflects what ;kctuultj rch;&rc&d 4ru-rll 

paid for, not what was offered. The detail, nherefore, also gemrits Jcaabitiolrl ufthizn 

fa follow accounting rules and provides a nmeans to detect discrimirrntian, t;$u.su'.j 

refusal to post this detail thus undermines and th\rlxtrts the goals af tho posfiirg 

requirement. 

'' See Sslwyn Mlnnesora Affidavir '$2 39-41. 
51 SMuzak Minnesora Affida\it ( H I  63 (the procedure prior to 1'0001, 70, 72.  Qi5c:r crnd Qxlfrgof E 4 )  . i p p ~  sl.:Il 

, ,$ 1:: b&$'FC to have at least attempted to comply with the filing requlremrnl duvng 1hfs prnriri, nkh~rirp4t '1.7 

several instances where transactions were not posted ilmely. 



u::,~. - - ' , ,:$:t. I ?++- + ~ ' f ~ - , ~ ~ ~ x + ~ w n :  t 0 2 - + ~  - p:iitins. fii:rihcr order is susceptible to Qwest's crabbed 

zA&i~ 54+7s2zg~;?, . Ti - Pk I ,,id ?lit 8f:i*a."r?im~f84 A r ~ i r  1'err.A r'-,)r.iltv. does not sratc that the BOC need not 

51~~i3 i t !  s w <  $%3%6 EG+~GC. '.fhct niir~~k\<:i  :~ild type of personnel assigned to the 
ciii-%is-,%. 3%- 2.etk4hiSl <i t  rx jre~I t? i~  ~ 7 f  :.k~i"tl pcrxonntllt, any speci;ll ecluipnient 
.,i:g%S : T -  k b k  ffrr: \rsF\fLtti ;ITXLI tire Icngth of time reqilirecl to complete the 
J - $ ~ - : @ : ~  4" 

L ~ + ,  t Tz 4- - 1 .  - J a  -?*:& ~.~~.pft , ir ,- ig~iYx :'i*if* t;i/l;i~y ; i t ) t r~ i~ t  tile description:, on the  lvehsite. This quote 

;!i&~#ra %L + b;%p5t&:fetf k $ s ~ i i r Y ~  4,ft it~l~ii;itit-ji~ hec:ti~,re i t  dc~cs not speak of the obligation to 

I& s;+ &s-% %$%it h P E - ~ Z Y  QI;VCB~ abcbe!, ncsl contea is -,an obligation. 

*C< 

i.t-.ef Xjj i~"  7kw: ih$w iiisl~ilarly  doc?^ {lot state that the BOC need not post the 

L~alf,33 $ - ,. e plr:ii~sfi.-~~v t.d !raaaacrrcxrfh. Thrt FCC rncrely stated that it  found thar the postings, 

i ,358 
t +?.fi?? 2 #tli?k~* *@iir *~f45'1-h,ict$ff> c%s.,tailcir# I;lnpua_ae alone cannot be used to justify 

+s;g, $$$--c ,~ ; ieqq .. a% k%c:asi l;r"l~nl~zx:rceiu~-r,~ uricler the work orders or task orders. Qwest's 

~&yi$ivii' i : % ~ ~ r $ ~ + ~ f " i & E i $ ~  ~ldnccl'l~h afso lack ~nclit, particularly in  light of Qwest' s pasl 

r- lei?crc ~4 baei%n;;. p+>%!izd @ir jnlbni~ution publicly and the recent FCC order requiring 

*In-Region, InterLATA Services in New York 
CJrder. FCC 99-304 (rel, Dec. 72. 1099). 41 41 3;  

n of In-Region, 11licrLATA Services in 
00-7.18 (rel. J ~ i n c  30, 2000j, q[ 405: 

siana 11 Order. f1.337. 



px~hlic d r l c i ~ ~ : i ~  of rurh infonation ai; part of the biennial audil conducted pursuant to 

$-p%%, ** 
7. - "  &d*. 

G?~cse Bfi~klr;t rii~efy p s t  zrnf~~atfions between the BOC and the $ 372 affiliate to 

4bz @&Fs !& in @I: 5sme !e.utzl of detail as Qwest fornlerly posted such transactions bcforc 

3&%@:1~ I* z@,f b%l;lx~lpfy with $ ,77Ztblt5! and FCC orders. @vest currently refuses to 

%%I, Cbh'ew~ kai; fifzl&$ It3 zn&e tirnel! postings in the past and has devoted its 

eTf~85 &- ,~u~ibiasg, ~*&i:hef EM ~l;brnpI~il~g xvith, applicable requirements that the ROC 

(W $ 279 afi2Eate deaf tr,idEt mch sther at "arm's length." Under these circumstances, 

Z&e fl*emr3i$ssScstk. ~ f s & ~ $ $  camiurEP: &at Qtvest has hiled to demonstrate compliance or the 

& &~-N~ndi.q~rtlination 

% G ! ~ L P ~ %  242gc tC I r @~ft:kc=%t:$ that a BUC when dealing with its 3 372 affiliate, "may 

%@ $@h;i:ffr&gt@fte Mtiie&% rk18 - . , affiliate and any other entity in the provision or 

p$~q@t%e~.caf gF gt1dtfi4, sefdicii5. artd infamation, or' in the establishment of  standard^."^" 

wm FCC Or*%% ,.;me525ad~d tht'brwk "%he pxrwtectian uf 5 372(c)(1) extends to any good, senlice, 

gixi'fk%3, &$ ia@~ti'~~deion ~hdr n Bf)C proxvides to its $ 172 affi~iate."~' More specifically. 

afg GC'P ""t:tr%s&:kcf2;S i t k ~  term ' s i t n i ~ e s '  to encanrpass any senice the BOC provides to 

E +.a i , m  ~YI-PZ. L i u n - . r r r * - u - ^ r u r r ~ i - C i - C ~ I e - - - ~  

,- u 

~ & ~ s ( i ~ & i g  .Stafcag&$dq t:mier the Tttcctvmnw~crttron.4 Act of 1996; 3 772(d1 Biennial Audit  procedure^, 
C't: P ~ ~ g k z t  3~ ~ Y P  8543. ; h f ~ n ~ f ~ r i ' ~ f x i l ~ c t f ~  f2f~irtio1rn avtd Ortier. FCC 0 1 - I ( rel. J a n u q  10. 2007 ) ( \'ec.,-izon 2 73 
lUiyi&df&a:$~zBih Crraf~rr, t;f 5 2lbdE49 'This rctcrrr FCC order addresses Verizon Communications. 
Bsg,'r rgqw-4f r@ kdpas:saia r~I+~nnat,ert catmined rn b ~niual 3 7_72(d) biennial audit report confidmtiai 
A~M xjwit,  +~J$&X& 14% third p $ ~ ~ c > .  
"' $* 2-23 c- $ T28 ;:s I +. 
I - ? ~ $ $ ~ a a ~ ~ , & ~ = ~ b & f ~ p  5.iiwf.;g%r=sraJt CMar 9 2 18. 
+: $@, 9 Zj?  



rp-asi .i k ~~-t+r(tmct~ Lfe$l~i~t~>fr;ltc\ [ h ; ~ i  qu-est i c  not in conipliance with these 

id?-~.x~:'-, ';l-r~t~evri"* h,ixt. tesrificcl that ttlc "ROC is committecl t o  proiliding 

g -4 id ,,-- $ T '" M ;% 
* a  e)l~ ::B $1,- . ;~htktimt.~-h, rncluding the 272 affiliate, on a nondiscrirninator! 

,*? , &.$:? ~ $ 2 ~  h 1 Q n6+:c %. p143'c.itA~d in i ~ ~ p p ~ r t  of ehnt stntement dt:n~onstl-ates just the 

--~p~&$, Xk Ew& $XI%% 2"'C : i f f i i i ; t~ t  reqiicsts ;I service thnt the BOC has not previously 

4 ~ :  fbec h i  a i l *  it~bkf-$:thl;'> a busirlcss case analysis to detelnljne whether to provide 

+i-gi "6p.irtg %?r'h~i?~i is; ~ m , i f E l ~ ~ ~ t t d  IXC req~ests S U C ~  a service, however, the BOC 

z,~:@, - P4'1?'- +$--: pf+j'nlfilt:cG8 %&: ,.n &. .r zttatprs R u t  pmvide~ the requested service only if the service 

L ,  ~ > j i + j ~ ~ ~ t h ~ r  E~:tq~~~%~~s~"i>t.tc.bcie tti  :he 3 2  :dYiliatc,"' Qwesr tlaus will develop new service 

-5i ::,~-1t%jifl$~%ism LI tsltif fte; ,732 ;lffiliate but wili not. do so ina co~~junction with 

..d~%~~$':t,t;&~ 9 3 X - b  k ~ 5 , t  \ i j % ~ T ' i t l ~ i n ~ t ~ r y  aersice development is a pr-in~n .facie violation of 

; :$+ I--- .~nr.% tbr Tic * Q e * t  i$lib:-.qiif"~l(ll~l!l,4 $ q f ~ g t ( ~ ~ r d , ~  Order. 

BP a~$Js.irtwe, %3+~52 tc~iis, ~1~i;17- 10 address several underta.l,:ings that the FCC has 

~ + I P M C ~  bn ~.;ii;~xb;be~'kft$ ;1 BOC'T; crrrnpli;mce with 4 772(c)( 1).66 tory Skluzak also has 

>%%a;$~i 5~:r! g$\& Ff&$St~jgrt~i1~3 it'. ~~hjcf'i i h ~  IE3C")C has provided more favorable treatment to 

Z Q ~  4 ~ l s i ~ ~ s e x  ~ ? I & F ~ I ~ " A  i r ~ n s f f i l t d  car"riers, including a lack of timely billing and payments 

i:ii$:%r+&:$tl) krnasirlmg i s  Q~%~;iest's usc Iwr potential use) of affiliates to avoid the 

4 -  - i r g d l  r i p h t " . j ~ $ ~ ! ~ ~ l b l + - T  'j.llhv f3CIC, for cxan~pfe~  has been circumventing the non- 

-If#  v v  y3w- i ' i.ick~%+,iFf fa a-- ', ~ h 5 t ~ p ~ ~ 5 4 3  ha ~ b t n g  ;i nc>i1-1,72 :iffiljate to develop improvernents to the 

.:+.,:.::c ..,.:,,:z<z~.z. ;:>::,>7?-.z '?,.z ;:.z:,. ~ ~ , ,." ,.,$5r7.- ;< .,-.<-. ,: ..,=-. - ,.,*,: 
-. . .. :< ..i.. '. , hi*&_..I..s? 

, . .- .:*- ?+4&tT<;??+:t;k g:$t$qi;i A,fQ&i&-i~ 31 26, 
,I.. _ . 
: $ 2  ,,*: f< Lk,.Lti? 'ij$i':& " ' 2  "' .;... , .. ...,. .- . ,.- ,,.- *., .;. t '? & ds:?i, &!i.frne$r~.ia Flecrring Transcript a1 134-35 (Qwest Schwrtrtz 1. 

.?.>- <:. . -,&&pi?;,: $&~W.~T:J$ E?J$~.S'~ , : x f & l ~ ~ ~ i ,  i.:&ibi: LIES 771.17 at 7-8: Minnesota Hearing Transcript at 135- 
.,.., - ;;$"~r, 5.;tj12&-:=$$ .$,<-~!:+:&$s;?. $ 
. .  -7 . 

.:":< 4:&,$-..-pF - -- .,,. , >ps .>& t" ;~~3q&e:&+i$~ <&3'i$33~42 q +$$I 



@OC's %en ires prwided t o  rile 272 affiiiart.." The BOC also leases dark fiber and 

mtnsprt  sen-ice!, front QCC, bur because QCC (not the BOC) owns those facilities. other 

cxI-icts cunnoi obtain tlrtxe snme senices a1 the snme rates. terms, and conditions." The 

%OK:. rrsoEoeei.. hits nnz represented thrtf it will make the facilities i t  leases from its 

~ff8iaie sgfcitabltr go uthe~ csarriers.'"f rhe BOC does not r n d e  those facilities available 

r& alh@ r:mie~it, the BOC could deny competitors' requests for unbundled network 

e j e r n g ~ ~  i ~ r  bdx~r ioc'mi excclkmnge sentices that the BOC must provide under 9 25 I based 

% ~ k  a% %i~eflir-ies mmed bj* f f z r x  BOC. even though the BOC has iiccess to facilities 

1e4zb~d fr"m le 356Eiate. Q w ~ s ~  &us is vesting ownership of network facilities in an 

u;s,SG"g6k~ %:it$% 5"rQ 0Mjig8zi~3fi~ under 5 251 to tn&e them available to other camers at least 

1~ @i:r4. a@ g~13bh the ROC eo aua>id its obligarion to make its network facilities a~lailable to 

f3: %h@ftittg Z~S'ICCS and facitities among affiliates. the BOC and the $ 272 

ag6lCiar.f. ~sc;rm~iga#e in jeiat pfannhs, design and deveiopment and provide local 

~scbaage x~r~*>ir;s% free af the stricmrrts of the nondiscrimination safeguards in sections 

"v* ~f Y?~J 2?2r-f Such ~~&f1ipi~lrti(311 is (b~~~blematie of Qwest .~  approach t~ 5 272 - to 

circ.lr@$vd:nf Hep;d rcyuilremenrs where pussihle and to undertake the bare minimum Qwest 

!MB~~E.VB$ ~ z ~ e " i & r y  trr r;nsmply with the narrowest. most formalistic interpretation of the 

1"c$$t;lrrc?Ytefi@ rlsaa ~&XCS% C3ROtOf avoid. Such an approach. as well as Qwest's failure to 

.,A b, - -4w -.-- "..,*d""a--.-*---*-.-&- 
*A fsf 3 g t? 
'jQ \ .&$fx'~~tr~ & 7 f ~ b g  T f ~ ~ & f l p t  at 6 lcf-'7fS fuwesl S ~ h i ~ a n z ) ;  Id. a1 215-16 (Qwest Bmnsting,. 
' $& rx BY$.:! tkgiittsr Sch~zlw%;+~ 
:- 6~9fz ?kt Q:&e&g %I%> ri,thitk wntc:::::; tip Q K G S ~  St . r~~(+-es  Corporation, tvhich is actually the parent of 
&-YE C&AC$~ &r& QeC, e:rcunitcfitmg s 2-3 rcqmrcrrinls. SEC Brunstlng Minnesota Rebuttal Affidavit at 
,"z ;6fL$i~~a$m ?&r;w~~.serai? &lg&ztrt $ 1 F l .  n B Z .  and9 156 uherejn AT&T discusses Quest's joint 
a r % g f r @ T  eir QCC' - atltsfJi'TA Itnng-d~qtancc. 



"~mg~i; eseir t t r t t r  l i r ~ t  approach, dcn~or~strates that Q\vest has failed to prove that i r  

;-:izg>pire+, vr ~ ' i -  Iikcl? t r i  ct.m~pl>. with 4 272(c)( 1 ). 

f:, &n)$: Principles 

sc<t~irr~ 272lc.h(21 r.equilees the ROC to account for all transactions \slrth the 3 272 

dfiir.isl~~ In ,redazrdrnr-ict. u.ith accounting pri~lciples "designated or approved" by the FCC. 

"no FC"C ha5 frrcld %hat the BQC must comply with the Pan 32 affiliate transaction 

-. 
fgkt x g t  4 4 ~ t 5 b t ' !  P 172rc) ' "CjAAP is incorporated into the CotnnYLssion's Uniform 

74 
%afs%t~sr $%I Acctutifl~s [Part 321 to the extent that regulatory considerations allow." 

3-%d~hetrss~~rc~ P;M 32 stares t11a the ROC'S financial records shall be kept in accordance 

%'$tdi <itYa~'$,P tri! the c ~ ~ c n t  permitted by Part 33.75 

wat discussed above i n  the corrtext of Q 373(b)(3,), Qwest has failed to follo~v 

sSrc F$"l:"i; izccourtttng nilcs and thus has failed to demonstrate compliance, or likelihood 

-IT% ii*ur$p\a+trri.c, urittl fj 172(c)(2) .  

6. $$e€im 2'?2@) *- Biennial Audit 

Sn~ctft~rr 272r'di) esrahlishes and governs the biennial audit that is conducted to 

ctrruipllaa~cr with Q 172 after the FCC grants Q 27 1 authorit>.. Qwest asks the 

C'itrttt\wahi$ti~fi put substantiid ki th  in this audit process as a means of ensuring that 

Q%P%P c t ~ f ~ ~ j i l i g \  wfth 5 272. The first biennial audit, however, will not be conducted until 

h m :  ~C;PY- t~fter Qiverct has been granted 5 27 1 authority. The earliest that Qwest could 

A% ,-, A. r z -tpp!)' fc3r such anithniity in South Dakota would be some time this summer. and the 

&;%ftre::i ibr FCC wauld grant such authority would be 90 days later. The initial audit thus 

"Jrc-J" -.., . ---.-- --,. ---.--.- 
+". 3 5,i fi ?q:rc~i2r, 

' ' #r2$.4:f+ti:jt~ , Y P ~  Yt',rrh Orrlc*r. 3 31 5 .  47 C.F.R, 5 31.27. 
"2$&~*-,3: i7~~witt,nra f i  Ordin'rr.$ 378, n. 1036 (citi~tg 47 C.F.R. 5 31.1 ): 47 C.F.R. 5 31.12. 

a" C'F H 3 '32-13 

2 1 



flQZ k catdumzd before the fourth quaner of 1003, and the iludir report likely ~ ~ o u l d  

tEQf be i%~;tilebte far tirrre la six months after the audit is conducted. The earliest that 

@=%33 ; B @ Q D ~ ~  fife the rc~ufts uf the first biennia{ audit, therefore, would be some time in 

rkrl: $%sf qerarfe~ ~f 2004 - oytr two yean from notv." 

The Corr~rnissiun and affected parties c n n o t  hope to have an effective remedy for 

wmf's mfccornplirx~rre with $ 177 if such noncompliance is not discovered until two 

yea=, sr @i@F%, i% f# t ;~  it WCUP;T+ Tfze biennial audit thus is nut a substitute for ensuring thar 

f&%ess s~rs:~at3> citrnplies and fikely tvill continue to comply with its obligations under 

li'*-$ 3 A * > * *  

R l f - Nandiscriminaton Access Senices 

%c$aiem 372 pr@ui&e% that zr B0C *+(.hall fulfill any requests froin an unaffiliated 

gblir) f%f %~ie@cwt excbange ~~struice end exchange access within a period no longer t h n  

pd5;d I, xe2pn~kb 41 pfa%'iifcri such relephone evchanpe service and exchange access to 

.r- 

1tw91 ar a+ ib& %ffiiiatee:'' The FCC hzts concluded thar such a requesr "includes, but is 

Ii if5%~r~ l ~ .  SPS~F& Ifidtallatinn ~equests, subsequent requests for improvement, 

&p@b'k~%re, s r  mtdiG~:&%ian?i; I Y ~  sewice, or repair and maintenance of these ~en~ ices . " '~  The 

$%6' " % l \ ~ , ~ ~ ~ ~ l ~ i i ~ f r E f  iLf~*lff the BOCS must make available to unaffiliated 

mkitic.ra~fa~~;1t1i'rti reesgr~dbng the ~ewice Intervals in ~vhich the BOCs provide sewice to 

*r% 
x & & & f i ~ b b c ~  $31 &air afElia~eo~ la addition, "regardless of the procedures that n BQC 

n,.r r u,i, '.,-l'ur *r,iii-._r I....%.,- r.un-ivru *u 

'3 ~ P K M I % $ P J : ~ ~ ~ J ~  t;ie4wf.st$*iti~%unsa ae 2 J l ~ i Q ~ r & !  Scht~-;trt7): Id. at 778-?5) iATt2T Sitluzak, Indeed. 
@srn ah pr~~~tfgnz  fiaf zbt :'jE~ng i?f 5trf g I':cdt biennlal audr~ repon (that of Venzon - Fie\\, Yorh). 
h'tdh BB ks4t~%ti&: rri: ffr: -!.fi~%l p.faik,rilm *"i 2f%i-i for Qwest ma! k optinusric. Verizon began offering in- 
G Y L L ~ ~ Y B ,  i~$~&.,&r% ~ ~ ~ t ~ ~ ~ k ~ ~ % k f i i < i % $ 1 < ~ 1 ~ 5  .;ewi<cs nil Or about Jonur\r). 1 .  2 0 .  bur significant portions of l r i  

2fb'$@fi;$P $4#f& ' r b ~ E f  ~ S ; C  f t s , ~  beeti rclefitcif iv+ !id the rnd a$ Januar). 7,002. See. t'cr-iroll 373 Cnqj ide~~riol in 
rf: ,!~~ rC' E&:~"BL$.F: Liics Q&- f 50.3 a. 
x ,  

A' g e s  . . ? \  P -  t; 2L3r r f fe  
' I 

% ~ u z ~ ~ - c ; k i i : + b d ~ i ~ ~ ~ i a ~ $  Sxrag~aiaf..~ t t e t ~ k  '5 37'2. 
*z pc: 'q 2.i: 



b % ? ~ ~ i b ~ & . ~  tE,f ft:gyge~*- iter-6i.l~~ n~~del-ii frts1-11 unaffiliated enrities, i t  must be able to 

a&ij52'.~n:asld~r/L* 381~12 xhoir prrlicdurer rneet the s ta~u~ory standard.'"' 

*:Y*%cG 1 ~ ~ 1 ~ ~  #stat e!.cn atlc~npted ti) pl-ovide the information required by the Act and 

tb FTp%+ -ks'r d ~ f t ~ l ~ d t ~ 3 l e  tf3:tt the BOC is providing, and ulill continue to provide, 

r-.ia+%b~~;'.rf~~fe'tS~$ir~~~~~ rel~phnne" exchange :mess to its 272 affiliate and unaffiliated long 

dcboae~s $ad5tSefa QCYtC* 39 fire f i~uf- t l~ largest long distance innier in the country. 

~:iid?$%%I3 ilil~%$i#~~~ *?CC"C~L mvit'e.$ frcln? the BOC, bul Qwest has not offered any evidence 

4iniiitui;tir-ler: .t.knar b ~ e  656C' provicles those services to the 3 372 affiliate within a period 

Bagq@r ihm xlu f""r.nud thnt the BOC provides the same or comparable services to 

k i 
~lbb$fG~4%g%f ~ikivfber~~~ Brlr has Qwest provided any evidence on the procedures thar the 

f%,Pp %til'll t - 9 ~  ti;,$ ;wtvet"r"ts grders flrtrrn its 273 affiliate and unaffiliated carriers other than 

it$% -k"-j~k~h*kb 8 % ~  1$6hiiplffilnitiJ ! r t~fC~lent  tl.ia1 "[tlhc BOC's sales representatives will process 

4$%r:st $5 the stsit. sat1rc.c: uf this blfom~ation. As the FCC has observed, "[tlhe 

$bd~%ie $#XS$.~F~G-~* a qxiaif%c pcrforn~ancc standard on the BOCs in 5 273(e)( 1 ), and we 

~~~$#%:~&L$E that, #hs~;cltrrt llFctrnrnission action, the information necessary to detect violations 

~ l f  g b f h i  fe~[llrtrCF@rr1caf4 will be unavailable to l~naffiliated entities."" Qwest has also 

%<Le~m%k:dpesl fhar, sr.3 the applicant in this Commission process, Qwest bears the burden 

> ~ ; I - L  pq-i.~k-~ ah;\[ 72 $5. ;.i4trkplgins, and will comply, with $ 272 and applicable FCC orders." 

, a ,. .- + .*-- ", , ' ,, *, -p ?".-vm-7- 

* r,* W ?la t -" r c - P  
U 4 

si;e\*+d.gs BBi*~ri+p Trfitrxcn~)~ $1 133.33 tQwrxr Schwu~z): Id. at 213-25 (Qwest Brunstlng). '' _sk:fgi..,.gq%i % t . i ~ s ~ r ~ ~ ; a  Aifjdrl5 i r  at 31 -32. 
Y- 9 ,  ss .,4g)~iiifit+f8;(il;: ?&!r~i~~iil(ti~ jilrcjcr l] 242. Also sett, Vc~ri:nit 272 Cr~r!fidcntialitj* Order, CC Docliei No, 
h r - 4  %( -g St, 15 21 i-'$.oiliu;rtrny? cornfvlinrrce with ttlc 5 27?(e) nandiscrirnlnaiion safeguards requires. 
% ~ ~ - t ; ~ y i : i * r ~  g ~ i ~ t r ~ p a ~ ~ t ~ i w  of  PIC* E ~ ~ U I I S  for unaffiliated carriers with the resulu for Verizon's own operations 

'4 k9$3*.+:";~: 1i5r r ~ ~ l t *  f i t t  Vrrn~on'h oivn operations. parties simply canno[ make a useful 
k%-%q~&F%LxB ' J 
PU d d ,  srn s*sitqiix~ri$~t $&cmr:p 1 sarrscrzpt ai 393-94 ( Qviest Munn). 



!@w%~ bah; p~l%3t~ed ~-ts e~idence. ~nticfi less sufficienr e~idencr,  t o  carq it5 burden with 

W5fEGt %*t$:@n~pJ;bHP~ll~e %tit21 8 ZY;*Ztelr I I ,  Accol.dingly, the Commission should find that 

%&gtktt~ 2f2 i$ n ~ t  at9 Imignifrcrtnr or meaningiess obstacle to Qwest's ability to 

p~"3.sdg iirrxerLAT;.'r wtrrr.iises. Sccticm 272 represents Congess' effort to ensure that 

<$%D!Q &&B B<& eevenge ia lwrci exchange rirarket power in the long distance market. 

%$+4?5% df%@g=%3 3W.i) B S ~ S  dte C~ammissintz ro endorse Qwest's approach of minimizing, 

@x&itiiig&gis-ti~$~ h7~d if' B ~ G C S % ~ X Y  i2aating. the requiremer~ts of f 272. The Commission 

3bt2kd %$a$& ta cb SO if tire C~~h%ilst;ion i s  conulxitted to continuing to foster rhe 

&fi~ft%pnte% cf $&&I cxckgitge esn;&rtl.eidsn and to preserve the existing competitiveness 

@$ the fa@$ &t.tah&e make$ i~ S W F ~  L~&OPZL. 

Rk C~a:*rna~iss$okiC nbe.tll~t.ftx~~ ijli~uId cimel~dtl that Qulest has failed to demonstrate 

%kg C~:~rt?slfr_r:~&iFor: %aitc?klYd f~#ker ednciude that Quresr cannot satisfy its burden of 

p @ ~ f  a% ~o~rpJ&&rt~-4" aeitk $234 matif a;fl independent third pmy has verified that 

s%$Rc%g~% A B Z ~  sflcstrve accnunting nrrd nan-aecsunting safeguards are in place and 

B~at$gki%%tgiri%g and fJkrces2rPt &a4 f~ete~j~aikltiy addressed the llorldiscrimination and other issues 

% ?  
dg&;-i,i%sa& ~:u,$&TB C .  

U- .,,. Gr"- - .A", -. +-- -.--- &--.'"&u.a .-ZA..+.- 

' 52% jj. '&,~,9%$ 8% ;&&Z.*j5 LA? tLT 5kiiteziX.r f ~ r  a mare dctiled prrscnration of this requesi. 



T)A\'lS MrRIGHT TREMAINE LLP 
Attorneys for AT&T Comrnunica~ions of the 
Midwest. Inc. 

Gregorj, 3 .  Kopta 
WSR.4 No. 205 19 

Steven H, Weigler 
ATSrT Law Department 
1875 Lawrence Street, Suite 1575 
Denver, Colorado 89202 
(303) 298-6957 





OAM Docket \\do. 7-2500-1 4487-2 
PUC Docltet No. P-42llCI-01-1372 

STR%E OF MINNESOTA 
OFFICE OF ADMINISTRATIVE HEARINGS 

ffe3W THE MINNESOTA PUBLIC UTILITIES COI\/IIWISSIOM 

$3 $ !  fjt4g@i\r 8f ii j(f'fffl~ni%3b~n 
$+. c.le,,r-+~aDr~:btie d #a,bv 7- Qtve%E's Compliance 
g&#i raw? @qs~%afat@ ,4Ri.taate Raqu~rernents 

";gq~ ~ab~~~t%r~tt4t ' i1~bti~118 Act of 1 996 
4 wr  tJ:i&c:at~xa 2 ; ,r r 

FINDINGS OF FACT AND 
CONCLUSIONS OF LAW 

AND RECOMMENDATlBNS 

T%B$ g*~it%va.@n2i3b@$i matter came before Administrative Law Judge (ALJ) Richard 
%: bax% !@ 6~ictd8sa;hq hsavrr~y en January 7 ,  2002 and January 8, 2002, in the Small 
'*&mfgj @&%fti a$ ths Minnssata Public Utilities Cammission (MPUC), Suite 350, Metro 
$&g~&a;& $8 'ie$ev@r>th Place East, St. Paul, Minnesota. 

&&f?r M ~ n r t ,  Attsaney at Law, Qwest Corporation (QC or Qwest BOC), 1801 
Cida%$4tj#fiia Saw@$, S~ttg 3800, Denver, Colorado, 80202; and Jason Topp, Attorney at 

@&a%$ @r.ps;aratran, 2(3t3 South Fifth Street, Roam 395, Minneapolis, Minnesota, 
5%@3%+.. %gqmar@@ on br?ihzif of Qwest Corporation and Qwest Communications 
G$#@$F%%~~Q~'Z {QCC qlr tlse 272 Affiliate). 

-f"%3i R. Palfii, Assistant Attorney General, 525 Park Street, Suite 200, St. Paul, 
f$hj@m%+$& %fOS#-2108$ app~ared on behalf of the Minnesota Department of 
t :&2~~3%~@~~;.$~ 

t5jdi+gj 19w&ta, Attorney a1 Law, Davis, Wright, Trernaine, L.L.P., 2600 Century 
-$qt~~$r#, 1!;?0$ F($xjftt"l A v ~ n e r ~ ,  SsalZle, Washington, 98101, appeared on behalf of ATT. 

M@-g Ct8hY8@n, Assistant Attorney General, 900 NCL Tower, 445 Minnesota 
6@4+#1. $it Patsf, &41nnesata 55101-2127, appeared on behalf of the Resider?tial Utilities 
3-* L t ~ ~ & z $ . d ~  g31 Wfag ARorney General. 

&:*saD ;a~a,slucflsi, Ag$istanl Afiorney General, 1100 NCL Tower, 445 Minnesota 
r=ld.kT i l"+Fekf~,  ii- $4, P@K&% t+?trtr1e~ag;~3 551Q1, and Jcrhn Lindell, Public Utilities Analyst, Suite 
1393 SP&agj $ Q Q ~ ~ E ,  *i21 8eusnt.h Place East, St. Paul, Minnesota 55101, appeared in a 
g3ec~dfzg c;k;g,iaty an bgttalf af Zhe staff of the Minnesota Public Utilities Commission. 



&i~$ i~@ iiIS hereby givejr that ptlrsuant to Minnesota Statute 9 14.61 , and the Rules 
%& @ffw6g6s 33 l b  P~u3iic tltjkjles Commission and the Office of Administrative Hearings, 

$0 iR@s r@po&, ii 8Fs5.', by any party adversely affected must be filed within 
i%23 ; w ~ @  !I%@ ratatfing b%fe hereof or such other date as established by the 
&$&3k2r9 E Z O G ~ ~ ~ W I  S@ciretay or as agreed to by the Parties with the 

C@mmis$iMia Exe~rivcr Sacteiary. 

Q&@%%~=B f&@r&q fifinp af exceptions or replies shoultl be directed to Dr. Burl 
Hm. E296k#tw& @ Q C ~ S $ ~ V ~  Bki~nesota Public Utilities Commission, Suite 350 Metro 
% ~ r @ ,  421 &v@lEi P h o ~  East, Sta Patti, Minnesota 551 01. Exceptions must be 

%%$@& ant-$ @ambred ~~parately. Oral argument before a majority of the 
%il be pmiE@G% !O dlf parties adversely affected by the ALJ's 

i@fl%%@ geqk~st such argamant. Such request must accompany the filed 
8 s  ~&pg&s, 8ed e~-QAgkaI and f 4 copies of each document should be filed 

&%iW?* 

'a&& k " i i a ~ ~ % &  W#kc 'Et91iDih~ Csmmlssion wiii make the final determination of 
TWi m ~ R & b  &Q@r $&& %wkrn%~ at the pri& far filing exceptions or replies, as set forth 
&&-v@- w &%? w%k ~dgum~nl, if aaeh $3 F ~ ~ U B S ~ F ? ~  and had in the matter. 

P@g%zf mm ig bet@& given %at the Commission may, at its own discretion, 
%%&:B@#~ f@zw a$ W MmE~istrtrrttiw'e t a w  Judge's recommendations and that said 
B&E%%FW&@&&&~% &&v& ~ M B G ~  ~17iess expressly adopted by the Commission as 
g9 ai%fi@b - 

?k@ 8 % 4 $ r ~ &  ffi thk mag6~ G Q ~ F C B T ~  whether Qwest has demonstrated by a 
@*%gWRHfBaW af s@d@.mc@ that QCC (the 272 Affiliate) meets the requirements of 
% ~ & m  '2% BQ @@&@a Qa@sf G 2 ~ o ~ a t i ~ n  to meet the requirement of Section 
22ftf@k8$jf@g 4% paf3 t$ QCCd 273 &pplEc&IrZiorr, Specifically, the issues are whether QCC 
%% $+W@ B M i  i$ @&tj wr%&@ md@~nd@nf/y from the Qwest BOC, in accordance with 
%w~&B U2t@ri"Ql; t~amtb*adr it wilt maintain kmoks, records, and accounts separate from 
thm rn@~@&$~%a@ by t%rX@ aweat 8042, in accordance with Section 272(b)(2); that it will 
*b%w@ 4W$J:aF318 @f%c@se &ics~%orn~ a& ~mployctes from the Qwest BOC, in accordance 
%T:& Se~$ibfii 22a2{~{3j; I~W kt wili nd  obtain credit under any arrangement that would 
pwmg 8s &mg+to;.r. qmsy; deSgfsf2, fa Rave rertraurse ta the assets of the Qwest BOG, in 
&g&g?~;k&fi~% %@% $~5.1,wot3 2?2fb)C4]; that if 'it;iii conduct ali transactions with the Qwes'r 
gPx Q$ P%PY+$~-~. :$ is ZSF% &fld!j~t& 03 art 8mr.s length basis, with any such transactions 
a"'$$@&%& [n vzt&%g am$&bf~ fat public inspection, in accordance with Section 
.22$%&~%$5j, flwa & m3 4 h t  WOS~ BQC wilt comply with the joint marketing requirements 

$@$$& +@ $F%% FcQ's 8396 Mofi*&~ci~i~tnfiR$ Safeguards Order and Section 272(g); and 4. 7 C &. 

$$o&& t&&st @12< ~ ~ v i f l  cat dfz~tlmin~liie between the 272 Affiliate and any  other entity 



Q*+ ~QIP ge.i-.p.r~a;?i.l' g~:. lr  ~ ~ r ~ c ~ a r ~ $ - n ) ~ n f  guads, services, facilities, and information, or in the 
&%$:~k%$~:;v@isea ~9 ";r"i%nQ$rd$, in accordance with Section 272(c). 

-> 

5%*+&i iI:?r$l a!% pro~eeding~ herein, the Administrati\te Law Judge makes the 
&& *--=*Ab7 &- & 9fi;i 

2 f2rt s~pter~tjer 1 1 ,  2801, the  Minnesota Public Utilities Commission 
* - g k t d * @ ~ - g _ r l - i ~  I:k-~Cj t:;%ued a Notice and Order for Hearing in In the Matter of an 

$%- -@&: p_fwt$s% W~$g11rz$f~%g 6 w 8 ~ t ' ~  Campiiance with Section 271 of the 
7 dd-n;9~+p1 ,lie ebl=nd%~$cait@~$ ,, a+U A$.% fif 1996 with Respect to the Provision of InterLATA Services 
irb&T--s Y * L 

i , - l~*~&$$fi$J $8 k4i@f?@%~tlh, docket no. P-421 /CI-96-1 I I 4. 

4% 
Ji Qtt &@!:G@ atld Order for Hearing, the Minnesota PUG stated that a 

&?@f;w(& ,@@EP @s!dce$y &u~lepmarrt of csrtain factual matters will be required in the 
.td@ck@2 and thar~fare, referred the matter to the Off ice of 

$~@~@&:2r4~@vd+ Hearung fOAH) far c~r'itsstsci case proceedings. 

3 38k Rodk~ and Order for Hearing, the Minnesota PUC indicated that it 
;.(s&vi 4 Rqwz?t Jre~r the DAM making proposed findings and recommendations on 
&+ekw+ E"$?%@vnwo k f %  Qeesrjeal's crampfiance with Section 271 of the Telecommunications Act 
RF? P$4$d"i i&~lr .  af\& 0:: w h i ~ k  is Qwe%tts cgmplisrnce with Section 272 of the ~ c t . '  

4 TErls tf.n6itf%r was divided into six individual dockets involving issues arising 
pdir 'U --w% i$!$f*#~f%$ &Jp&*ct:j, at th@ Act's standards for 271 approval. This docket addresses 
$$ fdq&dgq&fz$ $$@a"$ $ g . f ~ $ ~ ~ t ?  2 72. 

t,4 78% l"~iacommurvicatians Act of 1996 conditions entry by a Bell Operating 
e ~ ~ i i J ~ f ~ p ~ . i F c ~ ~ ; ~  - ;f3{3Gj ints the prcnvision of in-region interLATA ("long distance1') services on 
;:";gtig4*&~hfi~: ~%i-fh ~ e ~ t a m  PIQVIESIQPS of section 271 .2 BOCs must apply to the Federal 
*<2.1,;~%n%~i&4M.irtb@$*r$~ Cammission {FCC) for authorization to provide interLATA services 
z$t%-a~?&lfi.g -. !:$% inemgion slate.3 The FCC must issue a written determination on each 
i%$q&&as&4% ne &!ez rhan YO days alter receiving such app~ication.~ 

tc ?$~1-:!aan 27'5 r~$quir@s the FCC to make various findings before approving 
*. *, .% - 
gpt$ggg; %+?ke-$* stt ci:lr$qt llof tkze Fc>,";%g, to approve a BOG'S application to provide in-region, 

,&a ,,:sktr 4L zm:7% 8 4 w ~ : j ~ 9 .  + Q ~ f , ~ 5 t '  r e f ~ 4 ~  lo Mle overali corporate enterprise of Qwest Comlnunications 
l b k  $ 3  FY:+t@a &fi:!f:a1~?zI GBt73F)Bnlt35 are mentioned, each affiliate will be ~ndiv~dually identified. 
- 9 7 % ;  :*g- 32-*; 

;,,*$ !g 9 ; <y,- q 6 

" -;" &+&;>:It 3%; t; 



z ~ & ~ A F & s @ w $ ~ e s ,  a BClC must erst demonstrate, with respect to each state for which 
i: 8s%britatictn. leal it satisfies the requirements of either section 271 (c)(l)(A) 
{T~agk A) w 279{~)f %)l@j (Track B),' in order to obtain authorization under section 271 . 
ifr@ mlt% a f S ~  sha@ that: (1 1 it has 'Tully implemented the competitive checklist" 
g M t % f w  @ soctio9 271 jc1[2)(~j:~ (2) the requested authorization will be carried out in 
ageot@De* ~8 th  the requiremenls of section 272;' and (3) the ROC'S entry into the in- 
f@$QB i~!iF&k4TA %a&8t is "mrtsisfent with .the pubiic interest, convenience, and 
ES%O*~.""" T&i+ Sf&Lr@ sp2ciijeg that, unless the FCC finds that these criteria have 

=!iSfi&~,. tlSe S"C.32 "sheB not approve" the requested authari~ation.~ 

$. FCC s@t otar-ib;rtds for- compliance with section 272 in the Accounting 
%d~z?38j~d& arG@? &ad the &on-Accounting Safeguards order, lo Together, these 
af@gdc;it'rt5s &,EGumQe aed fii3;ciii&te the detection of improper cost allocation and cross- 

E@ltW W ~ V @ ~ B  tR& BOG an@ its section 272 affiliate." In addition, the 
mb@ger&f&~ 23% de~igfied $a efB8UrE fkat BOCX do not discriminate in favor of their *- 
6@@&9 zpg &$8&1@$.*~ 

8 WW&%s FG42 MUSE cor-fsxsft with the MPUC to verify whether Qwest has 
8th &M# z%%arkBi~ fa Minnas~ta ta competition in complia~?ce with the 

MQQ%S td S g g t i ~  211 f c). IS 

8- fk 88in~as8fa PUC bas responsibility under Section 271 (d)(2)(B) of the 
-&$ t@ @@8kD% Or@ FCC %hatherta grant or deny Qwest's request to provide interLATA 
S@MC& %%&$#I 

!&..*a * u , . * & - w & n , & " & L - w , - * - - . ~ ~ ~ e  .. 
' ,g$ &$, & 3$8$@]23~&~ 
"_d $Z f$$ $79 f&,41i$$&t,' $7 X 66${3L{Ajfi'%, 

@3 6,$ $3$2 2 3 ~  !SI@@MIQ~&I@~ bf the A ~ ~ ~ ~ n f f n g  Safeguards Under the Telecommunicat~ons Act 
4' + P#$? C~EI De&&&< @4@ qXe*S% Rgoeg, am Order, 1 f FCC Rcd 17539 (1 996) (Accounting Safeguards 
Q%$%E, $$e~%& &$&I 14% &c%*&m~&tiSn, FCC 00-9 jrel. Jan. 18, 2000): Implementation of the Nan- 
&&5%&@p &*&g&F&& @$ *tCo@s 27 t ansf 272 OI the Communications Act of 1934, as amended, CC 
@@;&&f =%%$. Pfa9 wid t4f\Ff~r and Further Notice of Proposed Rulernaklng, 11 FCC Rcd 
."8Wt$ t%@BQ {No@-A$:w~rrtrorrg S@fegvards Brder), petition for review pending sub nom, SBC 
G=~~,w:a%sttrc u FCG R@, 98-5 F?t dtxtcl D,C. Cir, Mar. 6, 1997) (held in abeyance May 7, 1997), First 
& a 4  @& %~ah-rplt~w$, 2% FGG Red 2297 ( 1 S$'iP) j First Order on Reconsideration), Second Order on 
a ~Wia&&w&$w&. $2 FGG k~ %663 4 tB8fk f Semnd Order on Reconsideration), aff'd sub nom. Bell 
&X&~R&? ?@?*%&@@ 47w$gs%nr~$ r. FCCV $35 F,3d f 04.4 f0.C. Cir. 1997), Third Order on Reconsideration, 
FCC @$.&%3 ~9422 i$kg% a, t93B1 g WPT$ Qmer on Fiecon~i&erafionj. 
" &f U.& 8 ;;;"5$r@j{XzlCr 
' JCT 3 Z?;"eqdj*a:; gs@ *%C C~~rn~flrc3r~fln9,  inc, K FCC, 138 F.3d 4'10,413, 41 6 (D.C. Cir. 1998). 
I ,  i 

&@@ t.p~8l&~ndi~%;z $b5P@p&1fm Chwf and Hen-Acwunttng Safeguards Order, supra. 
d; .. b1pw~-3si$"fg~p?:1y $ 4 3 K @ ~ ~ a . ~  O-q$e~ 3 5 FGC Rcd ai IP't314: Accounting Safeguards Order, 1 1 FCC Rcd 
&? &,&q,:~g~$i~:? gvf & , ~ t ~ ~ t ~ & i z f i  *J3~1ig3rt P~rstli lnr to Section 271 of the Comrnuriications Act of 1934, 

nTebp$!g &? F,PLV~MJ& j=-,Fi.@@g~ /fi$&rLATA 5ewtces m Mtchlgan, CC Docket No. 97-137, 12 FCC Rcd 
&&&& $:&?$$ <%siT+ s &*ei$f?$&g~ &$emgm - 7 

h&+-&g+ry~9d~ng ,%$B~&~v-& Ojrd~6, at pares. 15-1 6: Amerrtech Michigan Order, 1 2 FCC Rcd at 20725, 
mi * * j  TT& a=%. 

.x* e6 g g ~ ? t ? @ ~ r z s ~ ~ ~ ~  
" 16 



& <-- ? * .  -* r 
i?j+ ~ g ~ q : .  gsLp d7 6-s1: 3- s- CFQG P& ;? ~tzlfc C W ~ R I I S S ~ O ~ ' S  primary goal as development 

;..@ -4 .,Y<E':. F-Z$&%$?iir%iiv~~ $+%-4:~$ ?$~,f:-f,rc% calrzcemtrlg BOC; compliance with the requirements 
I:$ ,W";I.L-?$ ,$ r , I -: j :b*& v:%% 3f&3,is ii$ !~ i t : ;$ i  ~ a m p ~ t f t i ~ n ~  , ."15 tn prior orders, the FCC has 
:@;%&@@ $%ti* 2 B~JZ; <$$i$!&jwfg c,ig~&tf)y d@tgrrninaiion~ of fact that are slrpported by a 

" (. 
$&$if&$&; &*sea$ $ X-$~%FL~$"$-$% fpy,*5$$j 

" $ I T-35 #*%:3& %3$6fd~x'js 2c@3, QWBSI Corporation (the Qlivest BOC) filed its 
t$@Snj;@? *3%3 W?I? f ~ + ~ ~ ~ @ ~ ~ , t ~ 1 9 ~  P45G ~ ~ ~ k i i t l g  finEJing of complianc;e with Section 272 of the 
&$$* k : $ d  $ ~ & % g % k ~ s k  $&H @14%>$4 j@@nfjfi&d Q w @ ~ t  Cammunications Corporation (QCC 

$*$& '%! .;r 
,,. - AB:&ag&$ ee $Re Q~v$tt%k sntity Ifrat wilt f)rovid@ in-region interLATA services if 
p*" * t, s- . @rJ 

,C~;+$ -g, : ~ ~ ~ + $ f i  ??~.i;fg&% 2% 1 63gij~to~hty hy FCC. 

I-' - 
~ ;.: ZE ~ 4 3 , . ~ g t 5 ; ~ ?  - , i&l i$ iO~, QWFBT filed the Affidavits of ,Judith Rrunsting and 

$SW% f ,~p%~~wo~t$-~' hhg %$t~~$gfj!$g the s ~ ~ f l i ~ f  Dirc;ctor of 232 Business Development in 
%T& tr'$-&3@4&Sg " *16w ptr@b%@ ef Ms. Br~rnsting's t~s t imony is to provide the 
- ~ ~ w g ~ w ~ ~ ~ ~ j B  - - i g - ~  *f$k m%~-anr%zktt@n r&;rtatirrg 1~ the pragress the 272 Affiliate has made with 
aq?jtiw& h F&X::$~$: 2.52 t;@mg$ig3f7r;d and tg dgmanstrate that upon Qwest's receipt of in- 
% .&+p@.,j @L+.@ , $ $ &  L * ~ ~ ~  *- 1 &* m~%ho$i$$b EW ~ I ~ T I R ~ B Q ~ ~ ,  the 272 Affiliate will comply with Section 

2; a-r: 

/a$ ; *i 

5 ,  h%ir >i$ifv#~d$@~ B Drr@ersr in FCC Regulatory Accounting at the Uwest 
j&--*.~ ,, ,, + - T ~  -, X&$+Z*~~?:&D* 4 ~ 3 ~  igift$brrrr fb1ti2 t?!@ Qwest BQC's regulatory accounting 
~ @ ~ 2 i i ~ > l ~ :  .-gi-& .kmi $$ic$mn C$'L? The purpose of her testimony is to demonstrate 
-6yg~ V* Q%s%* &4,3C; $3 ar%~xsasad 40 satisfy all of tha relevant recquirernents of 

:$ kt ~ 8 4  fa~jat~d FCC mlt~tlea, f~i lawing ths receipt of in-region f l ,  

s@y?icf?4 ~~t~h"iclzp $4 %.ti~i#%gj$iqt$+ by the Bac~ 272 ~ff i l iale.~'  

:V a ?-pi@ g3$t~4~%@wr~g O! Cammere;.@ rsspondad to Qwest's petition and other 
r v  

%@&%& !&~~lm;t@ P.?% $@&e~~ary ol Drr Lse L, Se~wyn,"~ Dr. Selwyn is President of 
i - - '  

$;.+:ig~?&?g:&:% &s@ $%$2~?&%~g ktct $El?), a r @ 8 8 ~ r ~ h  consulting firm specializing in 
i c r  .c- ~~~iik@,."trrS?~4&$~k%2% &pat$ $%g&aiie tfGii!y ~ ~ g ! ~ l a + i ~ r r  and ptrblic policy, and Dr. Selwyn has 
;;~4#$#~381&i,;2 4@$$s!~@)ii." B@f~s& &4?9ir"tn@$~!6i PlJC on a number of occasions dating back 

, , . -,, ' I - A, 

&;**4-,.,. .": i ; r d  ..,yg,81.-- :get f@2 ,3g j,<bSrS :%Q 
, FT;fia$LLL%vu'lpr n r  . + d ~ ~ ~ . - ~ ~ ~ ~ ~  L..;:3~;$iit:it~ rf $if fm P ~ L ' ~ S ~ L ? I I  of InnFieg~on, InterLATA Services in Loursrana, 
%~+.iz,~~~+d;~ii~~, i&+i~.,?. 94343 <~M:M+P f '9 K C -  $b:d 20399, para 18 (1998) (BsllSouth Louismna / I  Order), 

PT*, i 4 ,i .+=i-r: :t-ip> @ : t ~ ~  ~zn~vw- d ~ f d $ ~ r t $  sf $ ~ C r ~ i f r t r :  Aif~davrt: Schwartz Rebuttal Affidavit and 
;.. - isn-i; . t ,  .,;a22 --' i4; ,p,;,$t;- arlg zt,7in-p:~kal1~. vef~,~httw of Rrunst~ny Alf~dav~t; Brunstlng Rebuttal: 
,@fGd,.> "*&. .. - e *?&<> I 

L.; . . 
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35. P).= t.r;sponded to Qwest's petition and other filings through the testimony 
6 ~ 3  Skluzak.'' Mr. Shluzak is employed by A T  as a policy analyst in the Access 

& J I ; ~ " ~ ~ F F ~ $ B ~ @ B F  G r a ~ p , ~ '  

2%- in; response to the filings by the Department of Conrlmerce and ATT, 
Ti&d aa;idWianal afiIdavils of Ms. Brunsting and Ms. Schwartz and introduced the 

tasbwttsny at Df. William ~aylar."" Dr. Taylor is the Senior Vice President of National 
Ecan~hiwic~ Re~eial~h Assodates. Inc. [Nf RA). Dr. Taylor's testimony disputed 
8c~nrni@ ~r?$ po#cy issue8 raked by Dr. ~ e l w y  n." 

$7. Ck~&st, the Department and A T  participated in the hearing. Witnesses 
fat various paflios were ailowed fa present short summaries of their testimony. 
&f;l~@~el far paeies we$@ givetr opporiunity to cross-examine the witnesses. Counsel for 
 pa^&& We48 given the uppartunity To conducE redirect of their respective witnesses, if 
f l&G@Gaq.  

8 aufi~g the hearing, Dr. Selwyn was given an opportunity to respond orally 
@a 3 b  &%tiBen teslimdny of Or. ~ayfor. '~ Owest was provided an opportunity to file 
%@~&tJlrt$ii tap& %@stirnotry by Dr. Taylar after the hearing. That surrebuttal reply 
teQfimny d DL Tayltsr @as s~thmibecf on January 16, 200.2,~~ Dr. Taylor's surrebuttal 
reply t%sfirnoey is admifi& to the recard as Exhibit 39. 

9 -  Q%v@$i. c~srsis!~ d palrent and subsidiary corporations, dividing areas of 
bUdmm$s ar coipsrafe functions among Qwest Communications International, 
hnc- gQ@l), rs lhe td8bm82~ p m n t  caporatiorr, One of QCl's wholly-owned subsidiaries is 
2@@ ~ S W !  $eMibe$ Caparatian [)5Cj, Td40 of QSC1s wholly-owned subsidiaries are 
rkx& @ 5 4 ) ~ g  Iba@@i~ll&t~on fQC or t b ~  Qwest: BOG) and Qwest Cornrnunications 
C@f@a~~8@fi 10C6 bt i k l ~  272 ARiliate). The Qwest BOG provides local telephone 
~ i 4 ~  a ~ r ~ s s  % f &+slat@ region i l ~  a Regianai Bell Operating Company (RBOC). QCC 
i3 ~ B C S $ $ ~ ~ S L - $ ~ O @ &  provider af interLP,TA services [long distance). It currently provides 

deQ%e%C@ s e ~ c e s  ou&Edt; the RBtSC's 1 .$-state region. 

,>,.."4-*--,&."L& a",'%->-?*.. -*--.,..---,-- .--, 
*n PL 

E a  35, &frfr2s$*~mn: 4 
i* 

-. $2 milt19 23 d&bl~c~ a M  nsa=publtc versrons of Skluzak Affidavit). 
,- $3 22-p" 
25 E%& 3, td. oS~lWf2i. 
" - * k x , 2 8 .  3 2 i&bhWvrz 3f P B ~ ~ o F ~ .  
"' F$4B~ffP".i> f r~risrjpi@, 2, pp. 350-400. 
'* g4, $53 gT%ep$)+ 4e1da+a: llif *layirstJ. 

V+rret& ~.e$srdn.-ss $5 rn&e lu the overail corporate organlzatlon of parents and subs~dlar~es In thls 
rswG. %WJ #;',rpas!^l~iah Ynmtiy of companres' or "Qwest" will be used. 



\I, APPLICATION OF SECTION 272. 

20. Since Qwest owns an RBOC, Qwest can only originate intertATA 
telecommunications services in the RBOC's region through a separate aHi!lale that 
me~ts  the standards set out in Section 272.31 The separate affiliate requirement is 
incorporated into the Section 271 application p r o c e ~ s . ~  The FCC states that 
"eOm~5liaflce with section 272 is 'of crucial importance' because the structura!, 
transactional, and nondiscrimination safeguards of section 272 seek to Etnsrlre h a :  

compete on a level playing field."33 Failure to comply with the Sectjar! 22'7 
r@quirt3rr1es;lts is an independent ground for denial of a Section 271 apphcaiian:" V h i r  
the abligation to comply with Section 272 does not start before the FCC gtanrs 
ir"lterLATA authority in the RBOC1s region, Qwest asserts that its 272 Affiliate etlrrenli?; 
ffwets h e  applicable standards. 

21, Circumstances under which a separate affiiiate is requiv~d are ser oul tct 
subdivision (a) of Section 272. The specific requirements that the affiliate must mt"+es 
are set out in subdivisions (b) through (g). Broadly speaking, thte requirements $cr out a 
Pr~rsrework far permissible contacts and conduct between the BOC and an affii;clied 
eG!51par~y that will provide interLATA telecommunications services iri the same region 
where Ihe BOG is the incumbent local exchange carrier. 

22, Structural and transactional requirements are set out in st~bdrvisirun (9) cf 
Ssctisn 272. Nondiscrimination safeguards are set out in subdivision fc), The 
standards to be met in a biennial audit are set out in subdivision fd). Prohibition% 
agains~ efdixcrirninatian in the fulfillment of certain requests made by unaffiliated protritjets 
w e  set out in subdivision (e). Subdivision (f) has a sunset prowi!sion that is inapplicable 
Zrare. The siandards to be met when joint marketing is conducted between the BQC 
and it6 272 affiliate are set out in subdivision (g). Subdivision (h) provided a one-year 
transition pe~itrd frarn February 8, 1996, for any BOC to cease offering existing sewices 
fhaf had heconre prohibited by the Act. Each of the Section 272 standards at tssLre tn 

lit?is rnatfer will be discussed individually. 

V%, SECTION 272(~]l(l) - THE "OPERATE INDEPENDENTLY" REQUIREMENT, 

23, Section 272(b)(1) requires that the separate affiliate "shall operate 
indsgenbentfy from the Bell operating company." in its Non-Accounting S a f e g s ~ s ~ ~ a  
C)SI?@F, ~ I Z B  FCC indicated that "operating independently" does not have a common 

., -3- F m  <CY l_r-*-..*_. 

h? b,f,B.C. 0272(a)(2j(B). 
" a - "$7 61.8 C. $271 {dI(3)(B), 

f%f:fiReaten by SBC Communlcat~ons lnc., Southwestern Bell Tel. Co.. arrd $~uifl;.;&$fer:l ,"l;c:. 
%Zc%~n~~nicatrans Sant~ces, Inc. d/b/a Southrveslern Bell Long D~stance Pursuari: to S o c h ~ t  2:: c: :rki 
~ & & C J > R ? ~ U ~ ~ C ~ ~ I C ) ~ I S  Act of 1996 To Provlde In-Reg~on, InterLATA Sewrces tn Texas. t4ernorandt;;-% 
Qp&$on afid Order, 15 FCC Rcd 18354, 18374, para. 395 (2000) (SC"/BT Texas Order' ic~trng 4n!e;iii.h:* 
.4?r;;'@g~fr OrCIEEf. 12 FCC: Rcd at 20725; Bell Atlanhc New York Order, 15 FCC Rcd at. 3153, para ~ G Z I  
M Id._ ctttng Arneritech M~chrgan Order. 



SGfiSi4? meaning when used in this context. 3"~e FCC indicated that the restriction 
memf that there cauld be; 

f 1) r'la joint BOC-affiliate ownership of switching and trar?srnission facilities: 

(2) no joint ownership of the land and buildings on which such facilities are 
ia~ated: 

43) $30 provision by the BOC (or other non-section 272 affiliate) of 
aperation, instalfation, or maintenance services with respect to the 272 
affiliate's facilities; and 

(4) ~ss provision by the section 272 affiliate of operation, installation or 
maintenanc~ services with respect to the BOC1s faci~it ies.~~ 

29, VN"ien rules implementing the statute were adopt~zd, the FCC was urged to 
adapt a widw iPrtewretati~n of the requirement for the BOC and 272 affiliate to operate 
ineir;pf;ndently The FCC responded: 

Fds deckinst to read the "operate independently" requirement to impose a 
@Bankst prohibition an joint ownership of property by a BOC and a section 
272   hi ti ate. Rather, we limit the restriction to joint ownership of 
4raznsunissim and switching facilities and the land and buildings where 
tho$@ facilities are lomted. We conclude that the prohibition we have 
ad~t&rf@d %haul# ensure that the section 272 affiliate's competitors gain 
nsncfiwriminatory access to those tansmission and switching facilities 
that bath saction 272 affiiiates --. and their competitors may be unable ta 
obnarn from other sources." 

25. in addition to re-quiring that a BOC and its Section 272 affiliate do not 
aha$@ ovz;tembif;t of sv~itching and transmission facilities, the BOC and 272 affiliate are 
atw prahibi"td bfram cantracling with each ather for one entity to provide operating, 
fnstdfafaan, or maintelzance services with respect to the other's facilities. The FCC has 
$tat&: 

AS $%";ated above, we believe that a prohibition on joint ownership of 
transmisstan and switching facilities is necessary to ensure that a BOC 
camplies with the nondiscrimination requirements of section 272. 
Gansistent with tl-raa approach. we further interpret the term "operate 
indepasrtfently" to bar a BOC from contracting with a section 272 affiliate to 
obtain operating, installation, or maintenance functions associated with the 

- i. 
'-in E i h ~  fII-2ir&c?' 66 ~rn~Iementat i~n of the Non-Accountrng Safeguards of Section 271 and 272 of the 
C&rnrnimp:&tt~fls Act ~i 1934, as amended. CC Docket No. 96-149. Thrrd Order on Recons~derilt~on, 
reissegi Oztabcr 2 .  7939. 14 FCC Hcd. 16293, 16305 ("Thrrd Order on Reconsrderation'). 
M - P ~ ~ n - A ~ ~ a o s : ~ n g  Safe1~rraic.f~ Order, 1 7 FCC Rcd. at 21 981 -21 982. 
3? fa am 2 9 983. 



B0C.s facilities. Allowing a BOC to contract with the  sectrsn 272 agtfi&te 
for operating. installation, and maintenance sewices viatlid rnev.ititai7;C:i 
afford the affiliate access to the BOC's facilities that ts st;perro: tr;. tba: 
granted to the affiliate's  competitor^.^^ 

26. Qwest represents that section 272(b) of the Act gtrahtbtts a 272 affiis-~$6 
f r o m  jointly ownirrg telecommunications, transmissions and switching fae~littes @r f ? : ~  
kind or the buijcling on which the facilities are located and states that the 272 Afii;;at;? 
''#ill not jointly own any transmission and switching facilities in the fu"ture,'"'" 

27. Qwest had planned lo propose Qwest Lung Distance @Z?LD, fwmarlp 
known as US West Long Distance) to be its 272 ~ifif iate.""~,~ tyas a Earq dtskar-rse 
reseller, not a facilities-based ~arr ier .~ '  In January 2001, ak!JeiH Ci@~idn,d !&a! 
existing, out-of-region interLATA carrier, QCC, would be its 27,2 AKihia~e tor an-regisr? 
interLATA services.42 QCC currently owns some network facilities and the .CJv~:...si 80Z 
will be transferring other facilities to QCC. Such facilities transders are being wor'lrB3rcd 
ar; a quarterly basis.43 

28. The Department of Commerce requested speeif'ic irrfar~~ation as ta ~tika'h 
transmissisn and switching facilities will be used by CXCC te, pn~viilie i&$sr&AT,& i o ~ q  
distance services and who owns those facilities. Infarmation ra%g%rdtr.ag terms at r,&$ 
ruuliing of Mir?nesota interLATA calls, nature of the traffic rotat@d by t t " i ~ s ~  t~~IirZ?e$. LFXC~ 
Plo\curnentation of collocation for switching facilities was also r~1quesfe6." 

29. Qwest states that it is "still in the process af carntsiettng rts naBwaaA 
~trategy."'~ Qwest has not provided documentary evidence that suppoes ,is nrserbhq 
that the Qwest BOC and the 272 Affiliate will not jaintly Q V ~  tralRsmlsstac$ arm $+~~tc"'rif?e; 
facilities in the future. Qwest asserts that no such docun~entation &%xash.s 3i" 'Tkte:~a t.ri:tr; 
been no description of Qwest's asset deployment pitan withiel its nstbvauk ~tgaiogy-. i - 
Qwest has stated that the Qwest BOG and the 272 /affiliate 'MI! ngrl ]sin!& awrr any 
network facilities or share Ol&M functions.'* 

30. Qwest has not met its burden of proof that tilt; Q!w@st 806 sr~d ::""2 
Affiliate will "operate independently" because Qwest hss na: deme7crs%ra4eg$ by a 
preponderance of the evidence that the entities wi!l not jointly uvm any fE~nifn~&st;2sl OTI~-$ 

switching facilities or the land and buildings where thase! tacifiliie% are ig~;~t@d 3 l i r ~ s j  

--- , 

" Nan-Accounting Safeguards Order, para. 163. '' Hearing Transcript Vol. 1,  p. 204; Ex. 12, pp. 8-9. 
31) Ex, 1, p. 6 ;  Hearing Transcript Vol. I ,  p. 18. 
d 1 Ex. 1, p. 6. 

Id, 
43 Ex. I ,  p. 12. 
4.4 Ex. 19 (Department IR No.15010 to Qwest). 
45 Id. 
'"EX. 12, p. 207. 

Id, " ExEx, 12, pp. 8-9; EX. 1, pp. TO-; 1 , Ex. 3. PP. 6-7- 



whwt grnTttcd suthorify to re-enter tne interLATA market. 

31. Q18st m n  meet its burden of prcof that its 272 Affiliate will "operate 
Sndep~n&ntty" by campfegng an asset deployment inventory that shows Qwest BOC 

27% 4SilMfe da not jointly own any fransmission and switching facilities and the 
tanb mef hlaiMirrgs where those facilities are located at the time wt-ren QCC is autharized 
30 6fit.w the iifterLATA market in the Qwest BOC service region. 

= ~ ~ c m @ 4  272(~) (2)  - THE SEPARATE " B c ~ o ~ .  WECOIU~S. AND .%'C'OL.NTS" 
REBUEREflif Em, 

32. Section 272(b1(2j sets out the requirement that a separate affiliate: 

~atali maintain boks, recards, and accounts in the manner prescribed by the 
C~mmis$fstrt which shali be separate from the books, records, and accounts 
maiiairrl~int;.r$ by the Belt operating company of which it is an affiliate . . . . 

33, tn gte Accounting Safeguards Order, the FCC determined that Section 
272. &@iijafes must maifltajrr their books, records, and accounts in accordance with 
GsuketaiZ-$d hcepted Accounting PrincipIes ('"GMP").~' 

,234, Qwest haa indicated that both the Qwest BOC and the 272 Affiliate follow 
G4AB, adopted by the FCC in Docket 93-150; maintain separate charts of accounts; 
mbk~$j;3i~ $@para%@ s@ts of financial statements; maintain expenditure controls; maintain 
$BpBr;@e Eea~er ~SIsms;  maintain separate software systems an hardware located at 
mpQm%& f~~silifies: have separate fecierat tax identification numbers; pay taxes and fees 
!& veag@&a "iwinn ~@guiatft~y agencies separate from one another; and separately 
rape to steie and federal regulatory agencies." 

35, QCc's genera! ledger software is \he Peoplesoft FRED system and that 
~@ff@&r& #s QperaOed on campulers located in Arlington, vir.giniaV5' The Qwest BOC's 
g8r"ssrf.i isrlig~r mfiwwd is the PmpteSaft PROFIT system and "rat software is operated 
nrr compu$aw [-fed in Denver. ~olorado.'~ 

3% The Q@d@sI BOG b 8 ~  cammissioned a report by Arthur Andersen, L.L.P., 
$hat far3172 matt;*! de-paflures from GAAP."'~ The Qwest BOC files biennial reports 
wWM &e FG&: aagirrrg the Automafed Reporting Management Information System 
~~R~REA~W. ' '  m e s t  failed to account properly for transactions occurring in 2000.~' ATT 
m~l~f:t.kEl~s ah& lkfs faiiwrts wrrslitutes a basis for denying Qwest's application under 
$ee#an 272 This famiurtr; wzs attributed to the merger transition between US West arid 
*. <..-,,",*.*-.,-.&- --,".---=.---.-.----- 
dL 

*%d;edyl;qa:r&? S&EQUQZ@S Older, I f FCC Rcd, at 176 1 7- 176 18. 
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Qwea." Transactions from 2000 were identified between the Q~vest BOG m d  QCI: 2 ; ;  

a special accounting process conducted in 2001 and those transactions t8&re ~ I I I c , L $  +,41*1~ 
interest-" 

37. The FCC requires providers to account for tran:srxctttznc rising GA46 irl 
271 applications, the past failure of a provider to comply with GAAP ts no$ conclusk':-t .=,f 
tuture Qwest is not obligated to meet the requtremenls of Srr.!tor 
272 before the grant of interLATA authority. Qwest must sf?olw that i? wit! camoky Go:,-- 
that authority has been granted. Qwest has described contrcrls to assure Q ~ I Q ~ T X ~ ~  
carripliance with GAAP for future transactions. Qwest has dekrsronstrane6 by a 
preponderance of the evidence that the Qwest BOG and t f~e 272 Affiliate wit! mmp$ 
with Section 272(b) (2). 

9f!iI, % E C ~ O N  272(~)(3) -- THE "SEPARATE EMPLOYEES" REQtlBEitriEm, 

38. Section 272(b)(3) sets forth the third structurat and tfansacti@r;df 
requirement that : 

The separate affiliate required by this sectian- 

(3) shall have separate officers. directors, and lempfayess from t h ~  
Bell operating company of which il is an afa~iiiats;~ 

39. Qwest indicated that the Qwest E30C and the 27'2 Af id ra i~  tto c i ~ t  
have any officers or directors who are officers, directors ar' ~ ~ i r ( l l g y 6 ~ ~  the slRer 
entity.60 There are individuals who share ofticer and directof funsbans bl>tirr@en !tie 212 
Affiliate and other non-Qwest BOC entities. For example. S39,eptt Pi Ma~dt~!r(;a r3 
identified as the Chairman, Chief Executive Officer, and P~ssidenf a$ QCF."' 
Nacchio is CEO of Qwest Communications International (OC1). the parerif cump;bny for 
the entire Qwest family of companies. The relationship betweaw the ~ f f i c ~ m ,  &~e~:~cl%~ 
and empioyees of the Qwest BOC and the 272 Affiriate incitldes: 

(a) The Qwest BOC has employees, officers and dircsiaa~ ocr ~2 p$%yzoli :siti$ ; + 

separate from the payroll for 272 Affiliate's emptsyee$i, af!te;%:r~ a~tcf d r f k : ~ : ~ t ~ ~ s  

fb) No director of the 272 Affiliate- will also act 8s zk ztSrra:$$or. nf 1tt.a~ @9c-- -P:. 

long as Section 272 remains in force. 

Z? !d, 
" SWBT Texas Order, para. 401. 
'"7 7.S.C. $272(b)(3). 
"EX. 1, p, 16; Ex. 12, pp. 13-14. 
" Ex, 12, JLB 272.7. 



I ' E ~  Emptsyees far the Qwest BOC, the 272 Affiliate and the Qwest Services 
Ca~paration [a.!%C] will wear different colored dots on their badges lo identify 
their payroll ernpl~yer.~' The Qwest BOC employees wear blue dots, QCC 
empjoyees mar red dots, and QSC employees wear yellow QSC 
pmides fegai services, public policy advice, and other services on a contract 
basis Ici bath the Qwest BOG and ihe 272 Affiliate. 

td) "TE Qwe~t  BBOC and 272 Affiliate employees may occupy the same Qwcst 
tarr'rtditrgs and in some cases will be located on the same floors, but employees 
far the Qwest BBQC, the 272 Affiliate and QSC will have nameplates with a color 
ibsngfying their payroll e n p ~ o y e r . ~  

Cs] Wtsife emptoycses of the Qwest BOC and the 272 ,4ffiliate will be on only 
m e  affifiate's payroll.6' any employee of either of the two affiliates may be 
'loarrecF to the other for up to four (4) months in a 12-month period.66 Loaned 
englcjyeesl tmufd work full-time for the borrowing entity. Loaned employees wilt 
be undsr the aupewisian and authority of the borrowing entity, not the company 
$suing the empfoyea's pay~hcck.~' Loaned empioyees will continue to wear a 
bat&@ with a cobr designating each employee's payroll employer.68 While not 
~um@tlEty Wcarrjng, such ernpioyee bans would be priced, identified, and made 
avaiiable to competing interexchange carriers ( IXCS) .~~  

iff Empier-yees af the awest BUG or t he  272 Affilate may be assigned to 
pedcsrm "semieas" cm behaif af the other entity under an affiliate agreement 
enter@$ k3t6 between the Stva entities without those employees being considered 
tQ i'%i$we &eelit '?~a;lne?.hfly to the other entity. 

{S) Administrative services such as payroll.70 human resources,?' accounting 
~ f i d  flt~andaf fa~nctions,~;" and carnputer systerns7%ill be provided by the Qwest 
Bar", at- QSC fa the 272 Affiliate. The Qwesf BOC operates the internal 
c:mpLt.ster sgfst~m (Qwes"inet) that provides access to shared corporate 
infamaaon and ~srnaiif .~" The description of Qwestnet indicates that the 272 
ABiiia%&"s access to underlying data is restricted. There is no reciprocal 

..4+"..4-.W"b' >.%b..,4*,'*.-."" +-.-*r"-*-*---='."- 

8; Ex. f 2, p, 16; Ex. !, , p 17.. 
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statement indicating that employees from the Qwest SOC ate r%Strrt;ieG *::srr- 
-: 

accessing propr~etary data of the 272 Affiliate. " 

fh)  Persons to be hired by Qwest are presented rviih an .-,- after tauer L?-::; 
q* 

attacnment identifying terms of the employ~nent re!atianshap. ' rAe b@t?i !&l&~!' 
contains a blank for filling in the particular entijy ta be the payrc2ii. Bmpf-7."de?" 
The letter characterizes "Qwest" as the employer. The attackswrenr dGs.r,nt~t~s re-=. 
duties of the employee as running to "Qwest.'" C;snfirSsnt~al irtta~ri?~fli'c IS 

.,i ' '"""' $3 f"!'J described as information held by "Qwest" and not gener~ily k 7 3 * r - ,  

parties.78 There is no description of any obligatr~n to ma~ntaln in?aimztt:w 
confidential from any affiliate in the Qwest "family of cornparlies " 

fi) The Qwest BOC will provide billing and coiieclioln sert~ices 057 Be1131f ,:I! k h w  
272 ~ffi l iate, '~ and Qwest BOC customer service ropresentntives wi l l  provicie 
billing inquiry services for and on behalf of the 272 ~ff~iate!;" 

(k) Qwest has established policies for employees tcs Sertloliv when ara PDW~GVPG 

terminates employment with one Qwest company andl act;ep& ~ r n p t ~ ~ m e ~ 1 t  
another Qwest company." 

( I )  Employees of Qwest must review a Code of Corrctuck ~33lp&gepi %$rx$ &igj.k .> 
nondisctosure statement agreeing not to share nor'ipubjic 1!2f~rfi?;lElOik wtt9-)- tkw.-f 

The Code of Conduct manual stags that ci~rrfid@na~at I ~ ~ ~ Q , B B % ~ ~ $ L O P ~  

be used "for Qwest business only.lta3 The Code of Conelibel manazai 8 ~ s  n-21 
expressly state that information must be maintatneci; as confrden",a: fr~&aWdbe?:l- 

entities in the Qwest 'Yamily of companies." ln Ets seft.,fte>as erstttj~hi "Gavetrs*mruftni 
Relations," the Code of Conduct stales that: 

State and federal regulatory requirements govern the r@,.F;$Uan%hrp ;se1:r.8 
business transactions between the various affiliettes af Q'ulii~af 
These requirements cover: 

* a *  

Information flow between entities . . . .& 

No other portion of the Code of Conduct describar; this '?imfatr-xngtran Pis+$ " 

Employees are directed to contact Legaf Affairs or Regulatav A~cci>~~rrl tntr~ tur 

7 t  
Id. 

'%x. --- 12, JLB 272.9. 
id. 

78 
-." Ex. 12. JLB 272.9, Attachment. 
" Ex, 35, at Att, 2.2; see also id. at Att. 3.1 6 
Bp at Att. 3.16. 
B: Ex.  12, p. 15. "' Id JLB 272.9. '' Ex. 1, MES 272.14, p. 14. 
LL: Ex. 1. MES 272.14, p. 21 



fwrthef irrformati~n.'~ Legal Affairs. as Qwest is currently structured, is provided 
as a sewice to the Qwest BOC and QCC by QSC. Regulatory Accounting is part 
of the Qwf~sa ESOC. 

40. Qwest's policy of contracting services between entities can result in a 
QWSS~ 88C employee wofhing 50% of the day perlo-ming services for the Qwest BOC 
and the remaining 50% of the d8y performing services for the 272 Affiliate (QCC).'~ 
Similarly, w QCG employee could provide services to the Qwest BOC in the same 
manner. Contracting services does not change the formal employer of the employee 
snd ~ Q E S  n ~ i  change the supenrisory retationship governing the employee. 

ill. Qwest's contracting of services between the Qwest BOC and QCC is 
governed by Article 4 of the Master Services Agrsement between these entities, which 
states: 

#$?wE~s~ COT Ithe BOCl hereby declares and agrees that it has engaged in 
apt ind~penbent business and will perform its obligations under this 
Agfeemeot as an Independent contractor and not as the agent or 
err"tp%~y@e of QCC Ithe 272 affiliate]; that Qvvest Corp does not have the 
aMh0~W 10 set for (JCC ctr to bind QCC in any respect whatsoever, or to 
tncur my debts or i'tabiffiies in the name of or on behalf of QCC; that any 
peSQrts p~~vr'ded by Qwest Carp shalt solely be the employees or agents 
ipf Qvtrg~t -Carp under its sale and exclusive direction and control. Qwest 
Gap and its ernptoyees or agents are not entitled to QCC's 
uai@mplmr;nt benefits as a result of performing under this 
Agreement. . . Qtruesl Gorp shall indemnify and hold QCC harmless for 
3.q causes df actitm arising out of Qwest Gorp's liability to its employees 
crr ngsnts?' 

4% QSES~ asserts that its Code of Conduct governs "information flow between 
@;ei%ti@~~ and ft~a;t fhis ansures that csnfirfential information is not s The portion 
GB 2h8 C&& Conduct cited merely states that. 'The rules are often complex and may 
create speciai requfremenb for record keeping, reporting and regulatory 
Emglby~as ore direcI8d fa u[~]onifact Legat Affairs or Regulatory Accounting for 
quasttc5~1s iegarding the relationships or business dealings between Qwest  affiliate^."^^ 
This fanguage is lasdecquate to infarm any employee sf QC or QCC what information is 
cofi$i&&t~ti%tf an& that such wntidential information must not be shared across the 
BOCI272 Afjifiate &g.xundaay. 

33. O V I E ~ ~  has nol palicy (beyond the vague statement in the Code of 



C~rrefgl~tb to t%strlct the sharing of confidential information transmitted by e-ma!! Us*?:?:;" 

Ms GO? rdentified any process by which employees of Qwest can be accuralek an? 
* ,  nmmedi8tety ~dentified, including in the e-mail system, as to which ernpisyees v$Q:+- :- if  

~rvhxch e~rtity in the Qwest 'Van3ily of companies.'. 

44, Qwest has indicated that the sharing of confidential mformattcsn be'vseer: 
e m p t ~ y e ~ s  of the Qwest BOC and QCC would only be approlpriate where Ihat: 
rrafsmatican was, "reduced to writing, priced according to the rules, the infarmalion y~c'is 

Onid fa:, and it was provided to third par tie^."^ Qwest intends to rely an the separairon 
64 employees to prevent sharing of confidential information rather than offer confldeni:a6 
~r'bfomstion to third parties. 

45, Qwest has proposed a color identifying system desigr'oed ta ~rrdicate 
whether an employee is accessing information appropriately. But a "bEue dot" empt@+~s 
{of the Owest BOG) may be working in a "red" area (of QCCJ by contract. Thai bikle $31 

owloyee may be on ioan to QCC. Or that blue dot emplobree may be iri tkre red area 
improperly. Conversely, a "red dot" employee could be in ihe blue dot area under !he 
%%me variety sf circumstances. The colored dot on the employee's badge does rrotbing 
10 ~CJarily whether that employee's presence is appropriate since Qwwd haas grapoSed sc7 
tnatly ways in which these employees will be working together, Sirnitarty, Owest h;ks 
proposad situations where supervisory staff could be loaned or confracted fat aaang 
%he affiliates. 

6 The mechanisms proposed by Qwest are inadequats to distinguish atrmng 
@mplsyees of Qwest BOC, QCC, and QSC. The rr~echanisms ga only so far as ider-ifrfy 
sack individual employee as separate (based on payroll employer) from other 
smplayees. But the actual supervision of empioyees and handling of conlidenfisf 
infarmatian is proposed to be independent of the actual payroll employer of each 
employee, Qwest's proposal for handling confidential informaition held by emplaisyaes 
wSra ~trsss affiliate company boundaries is inadequate to meet the nrrndiscnminatiwr2r1 
t;lt@r?iaaud. In addition, there is no description as to how information wilt be iveraaged at1 

tbf; Qvvsstnet network. The payroll employer of email recipients is not readily 
as~sntifi~ble, Qwest expects that employees moving from one affiliate to anofftar irr 8 h ~  
Qwmt family of companies will retain the same ernail address. There is v l t ~  ongoiwg 
a$swrance that the recipient of the information will recognize that ithe informatian is 
~anfidantial and act appropriately. 

47. The failure to identify adequately the employer of each empioyes \r$irlhtn 
khs shared information technology system (Qwesinet and e-maiij renders the impraper 
x2;aring sf ~orrfidential information (intet~tional or inadvertent) nearly certain. Sirr~e 
awest is relying on the separation of employees to meet the nondiscrimination 
prgvic,ian, the proposed information technology system process must actually separate8 
the employees from the information. Failure to do so under these circifms!aness 
uic~iZaC~s the requirement of Section 272!b)(3) that the 272 Affiliate hftvs separate 



employees from the SOC. 

48, Qcvest has not demonstrated bv a preponderance of the evidence that it 
has sufficient safeguards in place to preventihe'improper communication of confidential 
inbrmaliaff between the Qwest BOG and the 272 Affiliate. 

49, Qwest's policy af fending BOG employees to the 272 Affiliate violates the 
rqtrirernent .fer=-tion 272(b)(3) that the separate affiliate have separate employees. 
T b  pctllcy of luaning employees contradicts the Master Services Agreement and 
constitunes a provision of sewices under terns and conditions not available to 
urtaB~iiaaed interLATA pravicferrs since the employees are under thle supervision of the 
bormwing entity. Continued sxistence of this policy results in Qwest not meeting its 
burden af prod that the Qiyest EOC and QCC will maintain separate employees if and 
W~IEFI if obtains authon'ty to enter the irrterLATA market. 

50. "The Department of Commerce asserted that the "sharing" of employees 
by the aw@~it 80C and QCC under the terms of the Master Services Agreement 
t=aarstiklrtes a failure tu maintain ''separate employees" as required by Section 272(b)(3). 
The e;anmcQng for ssrvices between affiliates is expressly permitted by the FCC, so 
i~r*rg a3 the fffheh f d 5 q ~ ~ ~ ~ ~ e n t ~ ,  such as nan-discrimination and retention of supervisory 
r~sponsibBity, are met,'";? 

51. The Department of Commerce asserted that QCC should be required to 
cornwnwte the Qwest BOC far intangible benefits received when experienced 
ampkyses transfer fram the t30'C to the 272 Affiliate. The Department of Commerce 
recclcrmnaend~d that tt fee be imposed on transfers akin to that adopted by the California 
PUC." Tke Catilomia PUC adopted a 25% "employee transfer fee" to be applied 
against rhe annuat salary of any Pacific Bell employee that is transferred to an affiliate.'" 

5 2  The Dapafiment of Commerce maintains that imposing compensation for 
su@h ~mpirryee transfers is important to prevent the cross-subsidization of the 272 
2~ffiXiatr; from fhe BOG. The argument is that the 272 affiliate gains high level, 
experi:@n~& prafassionats from Phe BOC, while the BOG receives no comparably 
valuable employees or any compensation in return.95 Qwest pointed out that no 
intertATA sxchange carrier (IXGJ compensates any former employer for the training 
receiwsd or added value of that t;rnpIoyee1s experience. 

53, The abiigatisn to maintain separate employees does not prevent 
cmplayees from changing employment between BOC-affiliated companies. There is 
ntsi2hing in the separate employee requirement that would require compensation for 
amgtcsy~es moving between affitiated companies. The California PUC decision appears 
to address cmicerns of appropriate pricing of tariffed services, not the requirements of 

" Ttrw Qrdei on Recmslderatron, para. 18. 
" CC%#rntr? Ptlblic Lfttlitie; Commrssion, 0.87-12-067. 27 CPUC2d 1. 136. 

Id' 
r'+ id- 



9~~tj0.4n 272. Requiring an employee transfer fee would impose a cost on the 272 
WFfili@te that is not required of competing IXCs. 

54. There is legitimate concern over employee trar~sfers as a means of 
evndii.~g the separate employee requirement. Requiring Qwest to maintain logs of 
ettrptaynes hired between affiliates, with sufficient detail to determine the job titles of 
Ihsra~ employees and their length of service is a means of detecting such evasion. 
Sr,of;st7 a listing is required to be developed during the biennial audit required by Section 
272(6!." Maintaining that record on an ongoing basis can provide a means of self- 
p~f ie i r l~  by the Qvdest BOG and the 272 Affiliate. As with the audit prssedt,!re, the 
trans!@% should be recorded between all Qwest affiliate companies. Sirnifarly, requinr~g 
&if suck transfers lo comply with ail of the formalities of new hires is another means af 
@f%su;run~ that t t~a transfers do not avoid other requirements of Section ~ 7 2 . ~ '  

54, RE management structure of QCC (the 272 Afliitiate) is divided between a 
&er@ a1 D~a@ctors and corporate officers. As of June I ,  2001, the QCC Board 
.by..t ,.h,##?ag$kQ p 04 indiwiid~als.~ Both of these individuals were also officers sf OCC. 
a 
FP&$& ~ r n ~  ?ivo rrzdmlriicluals are also officers of Qwest Commiuf-ricalions tPtternzltionai, 

;~9C+5 - 2 % ~  ~SZ~rnaSi3 parent for the Qwest family of companies), In addition to ttress 
-:&C%zi QCG has ano2Srer eight ~fficers. The titles of these individuals indicafe that 

F + f 3  X&ZV mme ~ff~ccr fdnalons jn either QSC (the immediate parent of QCC) or Q C ~ . ~ '  
':%* QCC: D~TBBW sf F i ~ a n c . ~  is B @jest Services Corporatiom employee.'@ Ms. 
Ek~a:~~$$%e*cr C 6  & %+e .x$y e m p k y e  of Be 272 Affiiia te responsible far administratiort and 

1, i - 
& :  2 -  2&5. BFJ~Z-S~D rep~lfls directty tc C%ITOE K l w ,  who is an ampla~ee elf . <4~q4$? -:%7wtI r+s~ S~e~a;.g3ar - 



Qsest DOC and the 252 ~ffiliate).''' 

5 .  An~fl ter Qwest executive, Robin Szeliga, is simultaneously Vice President 
and Gktierf financiat f3fficer crf QCI, an officer of QCC, an officer of QLD, and an officer 
d ~ s c . ' ~  Szeliga signed a reporting statement on behalf of the Qwest BOG that 
*a8 require& to be signed by an officer of the BOC. Qwest described the action as an 
error,''@ and explained that her action resulted from Ms. Sreliga's position having 
"&xp39ed& ar elranged several times in the past year due to reorganizations resulting 
krrm the merger and the decision to use QCC as the 272 ~ff i l iate.""~ 

58. The management structure of the Qwest BOC is divided between a Board 
m~@ctrrus and corporate officers. As of June 1,2001, the Qwest BOG Board 

crsasis.ted af indiviefuals.'" These same two individuals are officers of QCI. One of 
tblese ~LVG individuals is an officer of Qwest BOC."~ QCC paid the Qwest BOC for a 
sutastantiai number of employees providing supervision or management of QCC 
empkyees. " " 

5% A T  end the Department of Commerce asserted that the proper analytical 
fsm8wark far sepxiele ernpitayees, officers, and directors was whether such persons 
p@Hrtfmeb sepawte fe!ndians. Owest asserted that the obligation was met solely by 
i@@r~ii@ilrz@ the payral! empfoyer, regardless of what that person was doing. The FCC 
has a d d r ~ g ~ d  whether crammon corporate officers and directors between parent 
clsm@~rsie$ and affifiates meeis the separate officers and directors requirement of 
@@diatt. 272tb)(3), Ira- the Ameritech Michigan Order, the FCC stated: 

l i e  do no1 find it necessary to examine in detail the various corporate 
k@~lgrd,ing rafatianships that TCG and Ameritech debate in their pleadings 
to Jind that Pimet*itasr=h does nat comply with section 272(b)(3). The fact, 
hav~ever, akat the Presidents af both Ameritech Michigan [the BOC] and 
AG! [the 272 afiiBate] report to the same Ameritech Corporation Executive 
Vice Pfesident, as Amedtech [the common parent] acknowledges, 
tafldaromres Xhts importance of the separate directors requirement. 
Generally, corporate uffic~?rs report to their board of directors, and, in the 
caw of the BOG interUl;rA affiliate, that board is to be a separate body 
Ihan the BOG'S bacard, Given that the principal corporate officers of 
AmaPi.tech P*lB~Rigan and ACI report to the same Ameritech Corporation 
ak$rc@f, it 4% *,~te-fti~r that 35 a practical matter (as well as a matter of law), 
jiiimeGi@& Coporation is %he corporate director for both Ameritech and 
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9 ~ 1  $;?W$~S&+? f@parting ~ t f  ~ f f i ~ ? ~  ta a stng{~ sEpe:rar ~;i+&735 cif ?&-e - ~ ~ 7 ; r ~ . 3 ~ :  - -*,-- - * -*+ ---d,. ?*%- .d z - 
t l C . -  

@W.I+fy ?h& &r$~io= and offices cf bath Qly5sr BQc 2-h 5 7 ~  ,7:533:5;"1 G ::.r * 

r&:Y: C,'QlT%@&nv 2nd the officers and drredor~ & each c~m_rszny ~rt,;zr=_ifrz;+: I-:: :*s 
ir,av$e*:a%e $fri$li;1.ir~% aaf !he ccmnon parenx. S o r n ~  =;of :~Gs& S Z ~ C C ~  .t?2i; r ~ 5 3 ~ 5  SB. E 

gs@.rit;i@d rnanapzrnent beween the Q:*~'EsT B f X :  a& sm 23"z ,31fEs,afs zy -,c;-;f(%z- 
.e4p ,.,.zj,,$iifr@ iX' @el@a:s the purpose of the separate offices zn.5 nz-= t-*-~-= "3- .cr ,nrrL--  --.-k.,LG.- 5 zz, - 

&as:~$~sb by fhe 66C as faiiows: 

W@ r@cogf'ijze f h ~ I  caporations are uiiirnate!y ~espons$E~ $2 tnc.;: 
%b&re?lofE"i~~ and lhat, in th2 conlea of any  par~r7t-subsjdta-,. ~-~i-a;;a?s~;g 
c ~ ~ ? p i e % ~  independmace of management of the subsf:Siiqq +.??;;I: T~M - ~ ~ . 4 " ; a + t " ~  

be p~ssr3ie, H~wekfer ,  in enacting section 272ib)i3,!, CGECJSS O$ Y~C~SST 

ramrire~ &at ?Re E3BC and the inPerLXTA aefiate be selpzra:dy mznsyed 
la 31 at?:@%?% 8~me  degree, and one of the aiiimalive reqtrirenezrs ti?& 
8;?rQYiStQE $5 $Re separate direcfor reqtsiremeni.'" 

61 Owes4 has  not attempfed to show that ind~pmdance ai manageme?: rS 
Y 1 I  

imm$$$Bk her@ '' Qrvesrl reiies upon language in the Nen-Ac:co~;,-iring S ~ f t g b a r 2 ~  
S&W IC 341~0I: it5 cantention that it has met the requirements o! Sedmn 272(b)(3i 
fa@rGi{?g the ~3fitee~ and directors of t h e  Qwest BOC and W C .  Thai taragilage states 

%'%@ s.@dirrrf 272tlcrfi3) requirement that a BOC and a sectton 272 affiliate 
%%..,it? swramte oF%ic.ers, directors, and employees srrnpiyt dictates that the 
same pewon may i~of simu!laneousty serve as an officer, director. or 
@a~plctye@ of bat17 a E3OC and its section 272 affiliate.""' 

6 .  ' 7 % ~  FCC ex:plicit!y mentioned that passage from the Nan-Accloninrlng 
$43t'@9usr@s f2~de,r in the Arnerjlech Michigan ~ r d e r . ' ' ~    he law governing the  corporate 
k%t~%~~~f~st~ ips  l n ~ ~ i v e d  in that application resulted in the BOC and the 272 affiliate 
hjryrrrg, PS B factual rnaffer, different  director^.''^ Despite this formal separation 

, . , - 2 4  --<."."* ,- -,----,- ---? 

r' . 
t?irlit?s?@cn !+4ic&tpan, at para. 362. 

I -  ? 

- -.A $3 , @gl rfaw 36 t 
ttr Wks BgN SQU!/? tou~srana I /  Order, the FCC found having a single Independent director adeqt~ate to 

:c?% D~XI ttle "c~ltectrve overs~ght and cons~derat~on for the effective real~zat~on of the Board of D~rector's 
1;;:ezl&fii+Z;.1 ~cj$;pfirr$tbiltit$S." Beil South Louisiana / I  Order, at para. 330. A board cannot carry out an 
0+~4s~91g!tt iiunoltan af corporstte officers when all or even most of the members of the board are 
BVi*fn%qo;.ivgPj corporal@ offlcars. It bears noting that the Be// South Louts,ana I1 Order was tssued prior t ~ 1  
~ g t ~ m t  ~ " d ~ n t ~ .  trfghlrghtrng the Importance of effective board oversight of corporate officers. The FCC may 
~ $ 6  r@canatd~r ~ t e  holding on the adequacy of a single independent director, should the Issue arlse agar[> 

zuE &0~*4ccounring Safeguards Order, 11 FCC Rcd at 21990. 
-':& 

ArruBff!e~h M1chig,2n, para. 355 at footnote 917. 
Under ttra appl~cable law, the shareholders of the parent company were "deemed' to be d~rectors of 

3%es 272 alfrfrcnla, The BOG asserted that the parent was not "deemed" to be directors of the BOG, 
&M%III$~Q~ jl~!~chjpm, para. 360, 



between the directors of the two companies, the FCC held that, "[the 272 affiliate] lacks 
the independent mana ernen1 that Congress clearly intended in enacting the separate 9 tr 1 0 &rector requirement. That separation is not to be "easily nullified merely through a 
legal fiction."'" The same absence of independent management results from the 
management structure Qwest created for the Qwest BOC and QCC. 

63, The integration of management structure proposed by Qwest conflicts with 
fh@ FCC's irrietpretdtion d what constitutes separate officers and directors. The 
statmenl in the Nan-Accounting Safeguards Order (that "separate" just means not the 
%me person in each position) was significantly qualified by the FCC in its Ameritech 
flfdchigan where repotting relationships (similar to those in the Qwest family of 
mmpastiesi %v@re nOf a concern, because of the existence of independent directors to 
aves@e canbud of the corporate officers. There are no such independent directors 
k r i  C ~ V ~ S I  p ~ p 3 e d  StmCture. The FCC's statement that the congressional intent of 
.the =~23rriiItie 08icer~ and directas requirement was "obviously" to require separate 
mar*&gemdnS compels a finding that the structure proposed by Qwest does not meet the 
s&$"dt@qq s$zpndard- 

W a*83t has frquenfiy cited the Biennial Audit process as assurance that 
g@g+ gjarrce wik3 be i ~ & c ~ ~ C f  in a variety of areas. The audit process directs 
au&a to examhe the caprate: rnsnayement structure, including reporting To 
bei-m the indw8ndence of the affiliate."'" Similarly, the audit procedurss require 

atiw og a1 services rendered by ail affiliates ts the 272 afiii22e.'" The auditors 

OF admirnisF$tively fdirectiy ar indirectly) 10 an officer of t k  BOC '"-" 
A% #&&+ bnwaw makes dear, the issue is nat the organizatiax~al chart but the  
m*flym sImdu@ of relatirmships us& trs rnanagp, the arga,iz"atian. TRE psacQc2 13f 
,%&fig the S B T ~ P ~  wr5rgns who we QCC af3Tc-e~~ a& di~ectors l m ~ q ~ ~ n g  psSZmns 
eieee&re L t  awest cdsp~raPi3 maaagement stnidure ts m e  GI f;zncsronz: 
t i W r p ~ C i  rew&$ns that is ident%&% as a concern in the awdrZ pmce5s. 

66., @&Bs~ has nat stemonstrated by a prepiondesskts~ rsi &e ev iB~nm tkat r4 
h.EG mpsate ofij.ia;ers and h3'Jrectaffi Settveen $he Qwest BOG a ~ d  kirs 272 Affiliate as 
rwviM by SectSars 2?2[b)f3). 

S E ~ W  2*%2(sj[3) - Pa-attrafnaJc ANY ewmw A R R A P ~ G E M ~  THAT WOULD PEF$MIT 
E C Q U m E  BY Jb 272 &T'~L#ATE CREDUQR T 0  THE A S E Y S  O f  f HE 506. 

65, Sectran 2?2(?Y.)f4) sefs forth the requiremefit that a 272 affiliate: 

smy nc-8 obtain credif under any arrangement that would permit a creditor. 

i -9 

" &n@d;&l Frr'fi~hi~~fl, prdm 353. - c* 
" Anei.rte& &%cnqe~& para. 387 * -- 
"- Ex 2 ,  %fES 272.f 4. p, 20. 

*,Y - 
-' [ff 

* "  d& fsmp;crss;s addedi. 



upon default, to have recourse to the assets of the Bell c)perating 
~ornpany. '~" 

67. In the Non-Accounting Safeguards Order, the FCC interpreted Sectiarr 
%?2(b){4) as prohibiting a BOC, the parent of a BOC, or a non-section 272 affiliate si a 
80C: from co-signing a contract or other instrument with a section 2'72 affiliate that 
m u l d  permit a credit or recourse to the BOC's assets in the evlent of default by the 
xectisf? 272 affiliate. lZ6 

613. Qwest maintains that creditors of the 272 Affiliate do not and wilt not have 
recaurse to the assets of the Qwest BOC. Qwest asserts that the 272 attiliatcz does nal 
and will not make available to any creditor recourse to the BOC's assets indirectly 
through a nan-272 Qwest ~ffi1iate.l~' The 272 Affiliate is capitalized separately irorn file 
Qwz;st ROC, tl-~rough Qwest Capital Funding, Inc., another affili,ate of Qc!,"' 

i 69, The integration that Qwest contemplates between its Qwesr BQC and :he 

i 272 AViliat~ requires the former to provide an extensive array ot sewices far ar~d on 
behalf of the These services are governed by the Master Services Agraement. 
Sha Master Services Agreement provides for payment by the 272 Affiliate 30 days ahe: 
r~ceipf by the 272 Affiliate of the invoice from the Qwest EOC. " 3 9 ~ f a  asserts that tFi~s 
amrrgemeM has the effect of creating effectively permanent financing of QCC's 
purchases of BOG services for a period in excess of 30 days. 

70. CIOC maintains that the accounts receivable appnaach described by 
h e s t  %*mla" pjac~i. 2he Qwest BoC in this position of an unsecured creditof irt the FLPEY~'FI 

02 a be$au& on tl-t-tb. part of thz 272 Affiliate. The Qwest &OC watald be in tke same 1 ~ % r t f o n  a,% any orner wsectareci cieditar insofar as its ability to "c~lisef' the debt Ororr.~ I &C 2'72 zr,@fjale. -32  

-d There 1s DO ~mpmpef ~>t~tifisjon ;05 operattt-tg capita! ts the 272 Avtliatcs- $& 

mamaictfig e nst, acmunt receivabk from the 272 ARliate, so k ~ n g  as the Qv~ttes! BQC 
fhe same terns and mnditions 5r1 its amunthg  $or awefrtab t g ~  tram w nsftifsafed 

+2n%t:t~s. Thew is RO rsrq~ir~meri!: under Section 212 for the Q~llesf 88@ to treat sts 
% ~ ~ m t e  a@ii&a-Ener iess adgmaageous@ than cornpetifi~rs. 

7.3 
i L- O%Ifering the s m e  terns and condi2ions lo at+ providers of ~n:~aklCY> a 

se&fitp&$ is akte standa& for c~mpliance %**Sath- several Sectm 272 requ&renketli-oii 
ii.nctudc~g the $sues rzlised regarding accounts, iece~vtsabie~ The Fitaster S s ~ ~ i c e s  
Agr~emerz%, Amendrnenf No, 3 .  requires a lare fee for unpaid Baii;jitlres in a-r-: ,,JO~:IS 

*-8- 8." --- . .,: 
% '  4T U.S+c $272153!41. 
: ?< 
17- 

Nan-Acc~un.Pm_a Safegifards Order, 11 FCC Rcd. at 27995 
* Ex 12, p- 18. 
"* blaaring Trmscnpt Vol. 1. p. 208; Ex. i 2 ,  p. 18. 
'53 

r l t ~  
Eu. 35, p, 57. 

:J* 
Ex.. 18 {Master Services Agreement). 
Ex, 35, at 57-58. 



receivable.'" The record contains copies of bills showing e~actly this type of unpaid 
bal&n~e,'~~ However, these bills indicate that the Qwest BOC had not levied late fees 
on the balances carried aver by the 272 Affiliate, despite the terms in the amended 

4 
Master Sewices Agreement imposing such a late There is no evidence from 
Qbve$t that late fees are not imposed on competing interLATA providers with overdue 
baianees. 

53c Despite the failure to charge late payment fees to the 272 Affiliate in the 
same manner as fate fees are charged to other IXCs, failing lo  properly manage 
scsounts receivable for services provided by Qwest does not constitute recourse to the 
assets of the Qwest BOG. The no recourse standard being ilnposed by Section 
27Z[$)Q4) is ci i~ded at third party creditors, not the 272 Affiliate itself. Failure to 
manage the aceaunts receivabie to ensure timely payment for services provided to the 
272 ABifiate does not cunsfittrte recourse to the assets of Ihe Qwest BOC. The record 
5 l - t ~ ~ ~  that fawest has rnanagsd receivables from the 272 Aff ilia.te under terms more 
@dvantag~ous than those imposed on unaffiiiated interLATA providers. That situation 
existed as recently as October 2001 .I3' While this practice is, in effect, the Qwest BOG 
affording the 272 Affiliate an interest-free line of credit, the improper conduct relates to 
Ohe nontdiscrisninafion requirements, not the nonrecourse provisions. Qwest has met its 
b~fden of proving that the Qwest BOG and 272 Affiliate will operate in compliance with 
Sf;~Eert 272[ls)(4). 

X ,  $ECP!ON 272[~)(5)  - CQNDUCTING ALL TRANSACTIONS BY THE 272 AFFILIATE WITH 
"l%E BOC ON AN ARM'S LENGTH BASIS. 

Seaion 272(b)[5'5) sets forth the requirement that a 272 affiliate: 

%kai! C B P ~ ~ U C ~  at1 transactions with the Bell operating company of which it is 
an affiFi8le on an am's length basis with an such transacti~ns reduced to 
w#dfing and availabfe for public inspect i~n, '~ j 

?%* T'he QWF~SZ BOC and the Qwest 272 Affiliate are wholly owned 
au$M$afi~s c;sT We Qwsst Services ~orporation.'~' The organizational chart of the 
Qws%% ~ b m ~ r d k  ~3st;-txc%ure indicates that bath the 272 Affiliate and the Qwest BOG 
r a w  $0 the OkveS Sewices ~arporation.'~' Qwest Services Corporation provides legal 
end pakc$ supgm;d sewices J o ~  at1 Qwest affiliates, inciuding the Qwest BOC and the 

=,A 
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2'Z2 ~ffiliate,"~ 

76.  In answering interrogatories sent by the Department to Qwest reyarcftng 
the a#tant to which the Qwest BOC and the 272 Affiliate were engaging in joint 
f$3$3r%@ti~g, a policy suppot? analyst with the Qwest Services Corporation answered the 
qi2esti~ns-l~' 

77, Ms. Brunsting is the only employee of the 272 Affiliate responsible far. 
administration and public policy.'4' Ms. Brunsting reports directly tu Carol Kline. who is 
8B employee of Qwest Service Corparation.14* The Director of Finance far the 272 

' 

Affiiiate fs an employee of the Qwest Services Company. Qwest Services Company 
provides a number of corporate accounting functions for the 27'2 Affiliate. The 272 
hmiale does not have its own Vice President or Director of ~inance.'~' Persons holding 
oHi~sr, director, and supervisor positions within the Qwest family of companies also 
provide "mar~agement services" under contract to the Qwest B(3C. 

78. Qwest repeatedly stated that, for transactions between the BQC and the 
272 Affiliate, it would "conduct all transactions on an arm's length basis, reduce them to 
wrjting, and rnake them available for public in~pection."'~~ DOC pointed out that QSC: 
wiXE be providing legal and policy planning sewices to each sida of the Qwest BOG-QCC 
-Eransas;tion. The separation between the Qwcst BOC and QCC is bridged by the 
praai~io~? af S ~ W ~ C B S  to both entities by the same employees wlno wit! be in pssscsssr'an 
o! m~lidential information belonging to each entity not being ofSered to campatitors on a 
nandiscriminatory basis. That separation is also bridged by the integrafod menagemeilt 
~af'uctu~e that places officers and directors in positions where they carrnot exercise 
it.;:fapendent judgment regarding the interests of the 272 Affiliate. 

TQt Entities dealing with each other cannot depend upon ithe same saurce far 
fsgal services, public policy analysis, and financial consulting with respect lo 
!r&nsactrons occurring between the two entities and remain at "arm's length" in a 
trastefnclion. The decision-maker at the separate affiliate carmot report to the same 
~Mircer of the 'oint owner of the affiliate and the BOG and maintain "arm's length" in ;a 1 trf\nsadion.' The practice of contracting for management ancl supervisorrj betvieen 
tfzs Qwesi E30C and QCC also erodes the capacity of each entity to act at "amto length" 
it7 transactions. 

80. Qwest maintains that there are efficiencies arising from the use of ~ ; e ~ i k @ s ;  
Isom a common source. These efficiencies, Qwest asserts. are legitimate practicifss that 
, #"'7. -qr,.9..-.-.+- 

f 

i $" 
EX, 2. p. 31 
Wewing Yranscnpt, Vol. 1, p. 50; Ex. 6 (Qwest responses to DOC 1Rs 15036, 15038, 15638. ntkd 

7 $QSO)" 
' 8; O;Jsartng Transcript. Val. 1, p. 172. 
' $*; id, 7 73 

'M at 270, 
k& 

74&> 
"Tarterrpt Vol. 1, pp. 19-20. 
T"i$ is particularly true, where, as here, the Board of Directors IS composed ot ather aftteeip ot thr 

aStr$nt company who are also off~cers of the 272 Affiliate. 



have been approved by the FCC. At no point has the FCC stated that a BOC can 
W$a@@ in pracfices that place a BOG-affiliated entity in a confidential relationship with 
bolh fhe BOC and Its 272 affiliate when transactions between them are being conducted 
that must be at am's length. Such an arrangement results in an evasion of the arm's 
IeagtSr r@qufrem&nf. 

k 83. Qwesf witness Ms. Brunsting testified in her written affidavit that: 

AS alfiiiates, the 272 affiliate and BOG have unique financial and business 
r@sponsibifiiies and obligations to their boards of directors and ultimately 
to their sher~lhcllders, notwithstanding section 272 req~irernents.'~~ 

2 Brunslig states that one of those unique financial and business 
r@spnsibilities is to ensure that the Qwest BOG'S aggregate profits will be maximized, 
@-@!'I i f  in arda 20 aecompiish those results, certain individual affiliates' profit levels 
walj.ld nsed 3a be 3ac~i~iced.'~' 

t 
1 8% The pficing of tr;7nsactians is another critical component of the arm's 

f@~jgtQ faquirem,ant. Where, as here, the 272 Affiliate is a wholly-owned subsidiary of 
L 

I hwsr Services Corporaiion. any profit or loss by QCC is ultimately experienced by the 
psrawt copor&tirrn "Ce same financial reality is true for the Qwest BQC, which is also 
t4, @hoXiip~~%~d subsidiily of Qtsfesf Services Corporation. Any financial transaction 
4wtWeen 4h@ Bwlt?.st BOC and QCC resuffs in a net difference of zero to Qwest Services 
arporatian v+.:hen cnly the tvm subsidiaries are invo~ved. '~  But Section 272(c) requires 
!h&l any $e,*cet; agered by the BOG to its 272 affiliate be made available to competing 
i@t@rLkTcBli, p~wiGe% ;in the same terms and conditions. A transaction with no net 
&fietene~ &Wen  entilies with a common owner can have a dramatically different 
Ranch$ s.@suft whew applied Po competing carriers. 

$4 A eingfe example is sufficient to demonstrate the potential for serious 
a&@f%~ im~wd rm competition in the telecommunications market when pricing of 
%@Mc@s is martipu!a%e&. Combining local and long distance billing on a single monthly 
%tet@m@fit .xlt.fld paying both billings with a single payment is perceived by consumers as 

ariO.m$t%V@ apt&fi, Qafvsst has already engaged in advertising suggesting that it will be 
a!&@ to a#er fkel feafure OCC has already entered into an agreement with the Qwest 
EiW to pay at t;Br"ewt Sf .20 per bill (up to $1.50 per bill if volume discount totals are not 
mat1 far aac;.!f manthiy custamer billing. Since most of OCC's billings will be made to 
e~s%arne% sf 0% Qwesl BOC, r5tativeiy few of these bills will be generated 
iw&ap&~d@enMy ~f existing bills that the Qwest BOG Is already generating to its own 
cusfam@n. Toe ;actual casts inasrred by the Qwest BQC in combining its billing with 

-w-----.'---.+. . ----".'#-*M- 

'xi.: E%. $2, P ". 
' h7 H ~ D J G E ~  Trznss~pr Voh I;. p, 193. 

a* 
& F S ~  e~i"t@ C ~ E V ~ C  to GSCC :ram the Qwest BOG IS charged as an expense by QCC and lncome by 

IQ% &~EQD BChZ in :ha same amount. Since both the Qwest BOC and QCC are wholly-owned 
%&@&aw+ 4% CISC. :&o prf6111 and toss of each affiliate must be reported as QSC's own on ~ t s  accounting 
*"z-l~m@pai$, fB!e ?;am@ as ffwe far QZI, with respect lo QSC's prof~t or loss. 



that of QCC may be lower than ten cents per bill page.'4" The paymew between rl,fCC 
and the Qwest BOG has no impact whatsoever or; the revet~rues recetv86 b y  QSG ,;k+ 
common parent of QCC and the Qwesf BOG) or QCI (the ulltimate parefit w m g ; i ~ > ~ ~  
But the offcring of the "negotiated price" to third parties can maka pafficipatton 1- this 
service too expensive or impair the ability of those third parties to compere rF.; the 
mark&. 

85. The capacity for manipulating pricing between a i36C and Its 2x2 s:hstar.,i 
has been recognized by the FCC.'" Manipulation of pricing to the detrtmenl o! fhte! 
parties is generically known as a "price squeeze." The FCC has been drrecled to 
consider the impact of any potential price squeeze in 271 applications.'" M~aorguiatb~n 
of Total Element Long Run Incremental Cost (TELRIC'J pricir~g of neiwatk eti~mc?nis il:a;-i 
impair the, ability to compete of competing local exchange cairriers fC\,EcPlz$), 
martipulation of pricing for services between the BOC and its; 222 affliiate can rmppac 
cofnpetition in the interLATA services market.lS2 Requiring that fransactkans be 
conducted at "arm's length" is a means 05 preventing such manipi3latian, 

86. The arm's length requirement of Section 272(b](5) means that 
Ir&nsactions between the BOG and its 272 affiliate must refled a bargained for Drtce e l f  
the product or service. With interlockifig management struclures balween the parsnt 
and affiliates, different means of pricing for different transactions, and the expt~ilss~tf 
-C_--.. 

""xtlibit 22, p. 63. 
'50 h1 the Matter of BellSouth Telecommunica ffons. Inc. Permarrent Caef 4 f 1 ~ a k p n  fJL5:1:.r7:- ~2.- 

Wa/vt?r of Gsctron 32.27 of the Cornm~ssron's Rules, AS0 Ftle No. Di-s6 iO&ci:mrtrei' t y  2811-3 r 
Paragraph 5 of the FCC's Order states: 

BellSouth explains that the affiliate BellSouth Long D~stance, lrtc, fBSLGt, w,sz. srea'arzb it: ~ r i t ~ ,  ,$vr 

interLATA scnrtces pursuant to section 272 of the Cornmunrcalro:\i; Apt ot ".3& XLY- .ittirzrt;Ii*,i 
(Comrnunicat~ons Act). All transacttons between a Belt apsratrng earr>pnrry nnb its s@:-,-t;oe C'*",? 
affiliate must comply with the arm's length requirements cf section 272f,btt5r B+!F$ttt$:/? f<vf'teii;j5 

that it can comply with ths am's length requlrernents by recording the trirrlsacclgn at irg.;fPr-rta"?:iia 

cost for regulatory accounting purposes. We disagree. Our ruleti, F @ ~ ~ U F I ? -  such btQ~~$&:tt~;%Yt-~ WP' 
ssctiun 272 affiliates, where no tariff rate, prevailing price or pubirdy *Be@ agretrr?.fl%f.~&t rrr-;$:- t l s  b.3 

recorded for regulatory accounting purposes at the higher of cod rXr maekat 1cw4'1eir ti"$& ;a$r~t,~ r i  

the seller or transferor, and the lower of cost or market when alrc clarticsr t?;. 41m boy& ~ i c  B?s~??kf#rh%~z 
BellSouth has not demonstrated how an incremental cost vaftia3lon #&ti!$ g@s.ctQty j*~i$:~ j:~a 

statutory requirement that transactions be at an arm's [enyts basrs, tr. ~s rmt s:r+!t~g:?t :.> tls503i'~ 
that the statutory requirement is met ii the price for ttte tr3ttr;%b.ctt~ri c5 rH::oti+Fa fa: ~~"I~%EI~:~,J 
accounting purposes at fair market value. The Commission's reai!$r%:r; a? 3 & 3 t i ~ ~  32 2 ' ; : ~ :  it? ~ s i i ; i ~ .  

the floor and ceiling discussed above does not apply to ktranc;act;sns .r,btz~ Q*;fi;?n ;:?;: ,+'$r'i:g+.:, 

For these reasons, we deny BellSouth's petttlan for wetvcrr w ~ t h  ! e%~c:  t5 !*attg,~::w~t!z 

ihr' 
BSLf). 

Spnnl Cornmunicat~ons Go. v FCC, 274 F.3d 549. 553-56 ID,C.CI: 200i 5 
1 %  Qwest facuses ~ t s  comments on the clatrned desire of "entrenched" IXCg, S;JC~ 2; h 7 t  :. i ,  ., ! 
competition with the 272 Affililate. But the current canipet~trv~ marhe! ~tmtarns a v*",Y$F S i r p $ * t  

rniftrtATA providers, many of which do not have the marlcel share or 6tnain~faF raSd:Y:c@% at i:jtcp jv";:. 
such as ATT. Qwest has used fully distribuied cost prmng for tsattrr~s net b4aiv !r tta ~btd~:+-i bu 
competitors. Owest has used priclng significantly over its own costs tci put QfJG tt~s:rz;rre. bWt:>;y. I -.. 
tsiaphons sotvices on the Qwest BOC custarner bill. The impact at s "rzrrce r;qsau;.3*~" iq a $e;,t;ifi~Z+ 

feature such as the singre customer b~l l  has the potential for the gteafcsi t%par;t orr t~ cfiialj;;r iYc> 



iAk@BT Z&o.: Sransaarerrs &% st;;~ruduted for the benefit of the Qwes t BOC, ' ' "~~  arm's 
I%e$B r@qufsement rs) S~cIisrz. 272ibfC5) is not met. 

&? The ciarrefit operatirans of the awest BOC and the 272 Affiliate do not 
mI&t %& &mQ fengh tsasts~an requirement of Section 272(b)(5). Qwest's intended 
mbMa& QpsIBtbfi t5F the 272 Affiiiate is akin to that of a closely-held subsidiary, not a 
t@@afai@ B&%QE@ ao fgq~ired by Section 272. 

272{8)fG] - ~ Y T K ~ Q I X G  ALL TRANSACTIONS WFTH THE 272 AFFILIATE AVAILABLE 
%rn PUPbfC fWSPSrn$S%i. 

6% Se~titaw 272($j(S4 requires that any transactions between the BOC and the 
272 @%iia~&ls m~st k auailatsfl; fa: pubric inspection. The FCC has clarified that this 
fw~,~t~e@f"$B ~%~sarus'msSs~s af Wee campaneilts: 

# 2 j  fhe 2?2 a%iifaf@ mm8 prauibe, Elf a minimum, a detailed written description of 
St%% G&%@E tf-&faste~rs$ at the sentice provided in the transaction, and post terms 

m d i l i ~ f l ~  af the tf;amix.ctiion an the company's home page on the Internet 
%+'kg% 88 @&p d the %~&nsactian:'~ 

f2$%be dgmdptiaev "$hsu!d be sufficiently detailed to allow us to evaluate 
ctrmgliaris~ v&tii cru t accounting rules":'" and 

431 lbl @=cv!~o~% n%ASt be made available for public inspection at the BOC's 
p~m@&j  @I@@ @f b$exsi~8%~, and must include a statement certifying the truth and 
td~zata~p d such d~osures. '~'  

8 Bba FCC has st~teG that the 272 affiliate must "provide a detailed written 
&%&@p8$# a# t@e @a@$ sr s#xwic@ transfarred and the terms and conditions of the 
Sj~@~%gf?m~' &a"&, %hi21 such desa~pliarr "shotaSd be sufficiently detailed to allow us to 
@$z&$%Q'C@ Gmpt%%flalr?. am' @cccauniing As the FCC has stated: 

$8 t&$ Acgarcynld14~ ,S~f@@~i]lrds Ordefx; however, we expressly stated that 
ted,@mafi.e;ln cantaineb in a BaC's CAM [Cost Allocation Manual] is not 

sk$wzi@12di.,. d@l&i!@d !a ~&l8fy section 272jb) because the BOG'S CAM 
cafiems @,e1iy B pnaial dascr~ption of the asset or service and does not 
d$>z&s~k fdss t@$m and cosldifians of aach individual transaction. 
T&@cetr~rg, a $f;;ral@ment af the vatuatian method used, without the details of 
%a &IIs;&~~ r&ie, dm$ e"tct~Z provide the specificity we required in the 

~ ~ G ~ C < B B C Y I ~ ~ ~  $d#&guafdg Ozdtx Becaiisa Ameritech has failed to provide a 
%~&fr$;~fi1:3~ G$4E&g@d d@gcriptiorz uf fhe transactions to aiiow us to evaluate 



compliance with our accounting rules, we are unable to find that ArnerrtecP: 
will carry out the requested authorization in accordancle with secliarl 
~ 7 2 . l ~ ~  

9Q. A n -  objected to the level of detail provided gei~eraily in the work acd~f% 
posted to Qwest's website. Qwest responded that its work orders provide the same 
ievel Of specificity found on those posted to the Southwestern Bell Corporation (an 
RBBC) website for its affiliate transactions. 

91. When asked what specific details of an affiliate transaction mt~st be pasted 
at? the awest web site, Ms. Schwartz responded: 

The details should be sufficient enough to allow a third party to determinit;! 
whether or not they would be interested in providing that senrice and as 
you indicated, it would provide rates, terns, and conclitions. . . . the FCC 
has further given guidance that that sufficiency sholula include the leveE 
and expertise of personnel, the frequency that the service is provided, any 
special equipment used, and so forth. So again, we do comply with the 
FCC sufficiency guidelines . . . . 159 

92, Ms. Schwartz testified that one of the purposes of posting work ordars- 
such as the Joinf Marketing Work Order, on the Internet is to ensure that the sewices 
ffW the Qwest BOC provides to its 272 affiliate are also available on the same t ~ m s  
and conditions to other competing 1 ~ ~ s . ' ~ ~  

93, Each affiliate agreement includes a brief description of services to be 
gr~videcl, the employees providing the service, and the rate iat which the senrise will be 
rharged.'6' By FCC rule, a carrier must price a service at the greater of fair market 
value ar frilly distributed cost only after the total aggregate value of that sewice reaches 
sr BXGG@~S $500,000.'~' To assign a pricing method, Qwesl provides a Fair Markel 
Vdua Questionnaire to be filled out concurrently or prior to the execution of t h ~  contract 
This Questionnaire asks the respondent to specify: 

( I f  if the estimated annual billing for this service is greater than 
$500,000; 

(2) whether benchmarking studies have been performed (and if so. the 
studies must be attached to the worksheet); and 

3 La$< 

Am@rifi?c/~ M~chrgan Order at para. 369. 
'" Hr-9ltanng Tmnscnpt, Vol. 1, pp. 66-67. 
'$5 t& at 71, 



r p. v~~*%,GP $8 ee"temat ma&& exists for the ssrvjce, and any 
@%@&A~~+QQ~B"~%~B~BS ftlrs bvoktld enf ai[. IE3 

%4. ~ Q F  pr@sesis~ a2 @Erg$ mar~eting services to the 272 Aff ifiate, the Qwest 
8= Ww3 PtrWnti a leii markel valus study or undertake a benchmarking reporl.I6j 
AeWt @5Wf@ a t &  WtiSideB xn respause t~ Department information Request No. 15031, 
%b%i %%at %%#= for fi'1nf m&eaing semlces that exceeds $500,000, on which no 
P$~&&B 't"c&~% mad@ and no 'ate charges were assessed.16' 

6 md~i fa$[$@ $a gompfy with the rules on affiliate transactions when it failed 
f496w k&pG&fi% m@iE2ad&@gy 6n joint marketing, While the affitiate rules are not part 

4% -%@@a &@%I &[$@%&if86 1~ past the terms and conditions of the transaction as 
&@&By $-?2{&)(5) by aof atfiscbsing that no interest or late fees would be &&am m @M&JB WjYYrrenfs lm its 272 ~ff i l iate, '~~ Qwest has not demonstrated 

Mk n2 Raiii&%e eue@e%& me@fs the applicable standards for posting transactions. 

TW f@f@rm~$ia~ Twg%.pp~i~gtes Semcices Work Order, Amendment I ,  
%@ @1@3g and $he 22% AHili3te contains a provision for "Facilities 

mMT (dkror VC* in the Owest Corporation Zuni fa~ility).'~' A portion of this 
: @R&@@&~ "p$&liii;k@ Maea~ment," appears to lease office space between 
8m &ME I&@ 272 A3Wate in Denver, color ad^. There is no description of the 

tdef5~~ ta be pmkfB@ to the 272 Affiliate contained in the Work 
& d & ~ , , ' ~  

7 $~t!@e& $& @Bt~tk:e I@ M i a g  the amo~tnt of office space provided by the 
W&& &&f -% nor tsmprywiM  on 272(b)(5) because it fails to include a critical 
F@m @F @! t4fimcth@."' F83iufe to specify the amount of office space 

@MB Wt W*~ftb@ kvgh $0#8ie4i@nf gpecificity the terms and conditions of the 
~@%Mg$@~g bir thg *a& ;8i&ar, 

8 .  Q ~ ~ E S B  mjrna~~ fkat !!I$ es3imat~tJ anflu81 billing for this "rental" of office 
sp&e@ u&W&Y$ S S ~ T Y . C W ~ ~ ~  The Department of Commerce points out that this 
&gwgW g:a~$a~: &tt ! # @ I B ~  $~C$USB amaut'nf of. space for which the 272 Affiliate has 

* -, . .<,A,-, -2 s -  , -34 d<, , ,- >a,. 7 e- 

-+" &$ 33, Jk& 2 t 
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"" Es 9 f&~$w~v:$e faz ;tY&S $Q '",%&$5: &3 35. As, 3.6 (Affiliate Bflltng Request Form, BART BAN# 
&%$$&Zg-<g2GF. i 3 - , ~ 4 i 2 ~  Kg &$gj:2gti$ T"hc iotais are trade secret data and therefore they are not 
@4qya@&$ $;I &%A$ R*gq*x 

?' "&&f LPJ;&~;~%~~R&:$ 10a8 rts kfjs~rl:'~ S%r"~tces Agretzment had been amended In Ju ly  2001 to ~nclude the 
;ll*pp~tg 'j' rn*rn%j RW ~ J ~ J I  f ~ l g t ~ ~ t ;  " 5 5  been billed retroactive to when the servlces were prov~ded. 

* & 1: 5 si-w $r$&%* J*E?*&~ tnuGice rs dated s~gnificantfy later than July 2001 and contrad~cts 
$m$Mg&lsla~?m~ 39%: i.''?@i+&~~ wzs @sing rnaqed oft overdue amounts payable after July 2001. " g,& 2$, @ &ql- 3 G $; 
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2::tl;lr.rfwcfed is ilnkr~awn.''' The $500,000 "trigger" requires application of particular 
~rt@tl.?e$ds of s~alunt~on to comply with FCC rules. There is no exemption from the pDSFrf3g 
rettuirenlent in Section 272(b)(5) for transactions falling below 5500,1300 in annuat cost 

QQ. Qwest did not attempt to determine the fair markelt value of services for 
4caaunk Payabie services'72 and Human Resources ser~ ices"~ by comparing costs 
i#c$t-jr ~ g ~ ! $ i d ~  vendors. Qwest indicated that its services were customized to proxrrde for 
%p@t445icQwast BOG needs and, therefore, a fair market value study could not. be 
%30dePtoken, Qwest described these services as follows: 

7 % ~  regulated employees who perform accounts payable functions 
gravide for paymenf of vendor invoices, payment of employee expenses, 
image processing, corporate card, vendor base, reconciliation, system 
isrdmtr~istration duties. These employees are specialists for Qwesi. In the 
krlowledge of our accounts payable process. External vendors dn not 
offer such a broad spectrum of support and services, Nor dc they have 
the expertise specific to Qv~est accounts payable process. Therefore. ~ t - ~ c !  

sswices performed by these regulated employees are not available in the 
same degree in the market place.lT4 

la0, The fact that some "cmstomization" of accounts payable, payroll, 'numan 
rbsaurc@s ar any other generic corporate operational function may be required does nat 
r@nder such functions incapable of being subject to a fair markel value assessment,"*' 
The activities described by Owest are generic and frequently L'outsourced" (i.e.. 
pl,rrc;has@d from a third-party provider). Custarnization is part of the purchase price for 
\tJ"lat activity and does not impair Qwest's ability to obtain market valuation for these 
@@&v~E@%? +G 

3611.  Qwest has no obligation to go beyond the level of specificity maintained by 
otk~ac WE1OCs when posting affiliate transactions. But the FCC r u b s  require fair market 
v&i~@takim far some transactions. Where certain transactions have triggered the fair 
m a k ~ !  vatuatEon provision, Qwest has failed to price appropriately and post the teams 
and c~nrfiticans 04 those transactions. Further, where a particular transaction ls 
~anbuctad {s~irch as rental of office space) the posting must incl~ide relevant speciftc 
dstails, such as the actual space obtained, to contain the terms and conditions ut the 
t.rsrasa@ion, The current manner of reporting these transactions between the Qwest 
8t3.G and th~i 272 Affiliate falls short of the requirement that such transactions be 
'pufirlic*%vvitkin the meaning of Section 272(b)(5). Qweslt must ensure that future 
r~a$fings wili comply with this requirement to meet the standards of Section 272. 

I - 
s -% ' 

$8, 

1 *: Ex, 17 (Summary of Aff~liate Transactions, see F~nance Servlces Work Order) 

L * 
$47 6EPP Httman Resources Work Order). 

' " E,r 35, At!, 3 13. 



2 %ecl.ran 272Qcb requires that a BOC 202 discriminate in favor of its 272 
agIkf.%3@ aed k;a9aE;*7;5? carrapetitars. That statutory provision states: 

&j MNBND!SCRIMINF;TION SAFEGUARDS- In its dealings with its affiliate 
~&SCFPB%& in %ub$ecZion (a), . , . a Beli operating company-- 

(% j may nag riisctiminate between that company or affiliate and any other 
@ ~ t t & \ ~  in the pra$sian or p~ocurement of goods, services, facilities, and 
'r~$far~ti@n, r;ar in the  establishment of standards; and 

$21 ~h&!e &GCOuD# for aft t~ansactions with an affiliate described in 
w~b~eaots (&I . , . in accordance with accounting prirrciples designated or 
ap@rov&?.d by $A42 &C*R"IDP~~SS~OP) 

"416, ffi its N8z~~Aceoui"ffjng Saf@'gmrds Order. the FCC interpreted this section 
h WGrm & 80C to wgt~viGe ~aaffifiaied entifies the same goods, services, facilities, 
&4@ &#@ma!im ahat R ptoGde5 $0 Bs s~ctiart 272 affifiate at the same rates, terms, and 
e@~%jm%.*~"~ 

$h@ F'cG &as cact~luded that the mn-discrimination requirement in 
a s @ h  2?2t%){t] a~&n& %a any gaab, sentice. facility or infatmation that a BOG 
~CW&Q% f8 %s M C P ~ O ~  272 alcilifi&eeL+ Zsucitlding those that are not telecommunications- 
mtirrad." &% we% as aBmi&lrative and support ~erwices.'~ 

%%A 5% aekoowfedgcfd that it has the obligation for the Qwest BOG to 
~&%C@&R~$G ZII #%@or &f iiftsr 25'2 AffiEiete, Qwest has noted that the non-discrimination 

r+~xr$?tmBr)iP @Wq&Wd$ $0 the use rrf wnfientiaf information betvvsen the Qwest BOG and 
rt% 2?2 f&88$~ @*q&st d w ~  mtl intend to identify, price. or offer that information lo 
b$Grn~&%f$g iXC&, tx"hsli@~d, Qwsst intends to rely upon other means to meet the non- 
Wd-$lrn~i~kat~w rc8:quir@mi;3teli_i 

a h i s t  will aery upan the stitparation required by Section 272(33)(3) to 
di~cdmn'raafio;&rrt standard of Section 272(c) regarding the use of 
ffw, West t~as nut described how common officers and directors 

and QCG vcift avoid being privy to such information (or if they 
mest wfi! s ~ s S ~ U ~ E ?  that such canfidentiaf ififormation is not used in the 

2 t i  Af!di~~-g d@~?&t~n-m&ifig p~~ace~sf.  Qwestk sekiance on separation to meet the 
ta&$iw,r:imifinia~an $t~ndd~@ rn&an$ fha? It must apply that separation to aff icers and 
4;Sf@a&e w&e @#if\ maah coraf~taenliat information indirectly through the parent, as well as 



307h AT7* asserts; that Qwest discriminates by performing an evaluation for an)! 
fd~$%~e?% - ;~?<. {kd~~t~~ i f r~m the Qwest BOG by the 272 Affiliate. The process set out by 
t)%%t.esl ~ > l t ~ v i t $ ~ ~  8 ~jngle point of contact far such inquiries which is then analyzed as to 
t-KQ QT ptorluci, ssrvico, or information, manner of accomplishing the request, and the 
$fBiet3lt~l f a r  rrsk arising from meetirlg the request.18* The flowchart describing the 
a.lrocaG% tndi~ates thal the submission of the request to the single point of contact is the 
T@;ir;jiiiil~ prates$ used by 3" party requests for ~roductsl~ervices/ lnforrnat ion.~~~~~~ The 
52fr,QCBItfS. ~ 3 %  dJa~eribed, does not discriminate against competing IXCs. 

3QB. eon~pliance with the non-discrimination requirements regarding 
ttaf2'?swctae;sns are assessed in the context of specific transactions for goods and services. 
Delat.miweilor.rs r~gnrding such compliance are discussled in Findings concerning such 
fr4$fizi~Gfrauus, specific instances of noncompliance are noted at Findings 73 and 1 17. 
a ~ @ $ i  t?&% noit mot its burdeti to show that the Qwest BOC will not discriminate in favor 
d $5 272 Afliliala. 

109.. SacXisn 272(g) sets forth a BOC's ability to engage in joint marketing of its 
L$V&T* Is@d $@wices with its 272 Affiliate's long distance service. The statute states in 
ga+g~ftrr~f lk  part: 

f I j Affiliate sales of telephone exchangle service. 

A Bsll Operating company affiliate required by this section may not 
inarhot or sell telephone exchange services provided by the Bell 
operating company unless that comparny permits other entities 
offering the same or similar service to market and sell its telephorle 
exchange services. 

(3) Rule of construction 

The joint marketing and sale of services permitted under this 
subsectian shall not be considered to violate the nondiscrimination 
provisions of subsection (c).lB4 

;; 

Tb& s-nt,ird far such ~wparatron IS particularly critical where the information technology IS only restrlct~ng 
<" - - ;~~-::-@43 151 the 272 affiliate. Any other user may be able to access information that cannot be provided 
f$r~ttr$ 18 lhb 272 afliliate. Allowing lnformation transfers through such other users ind~rectly to the 272 
@f&ii~t&, wsYhaut makirlg the information available to competitors, discriminates in favor of the 272 attiltate 
7'; v~.f~:*:tfion af Sijlct~nn 272(s). _ i 

" -  Gxh~bli f , MES272.12. 
'd, i~ - 2.3 
0- C3 $J C 6 272191 



3 90- fn the Nan-Aceomfing Safeguards proceeding, N Y N E X  (then an RBOC) 
the FCC to define "marketing activities'' governed by Section 7 2 ( g ) ( 3 )  to include 

' p ~ ~ d u ~ !  deve4~pmont. product managernent, market management, channel 
4 

El%2aSgQm@~t, Rfatket r s t ; a r ~ h ,  and product pri~ing.'"'~ The FCC declined to go so far 
in its Order, skting: 

ow view, such activities are not covered by the section 272jg) 
excep%ion lo file i3OC's nondiscrimination obligations. We see no point to 
Eaaempt at this time to compile an exhaustive list of the specific B0C 
asli:wibs that would be covered by section 272(g). We recognize that 
5 0 ~ h  dBlt~~~il~afi0i"r~ are fact specific and will need to be made on a case- 
b.y-c;tsa basis, 73G 

1 4  1, The fC@ reiterated this position in the Third Order on Reconsideratisn. In 
that apid~%"~ fh@ FCC stated: 

The broad interpretation of the ''joint marketing and sale of services" 
exe~ptian Beifsou& advocates would create a loophole that would allow 
pcrenfial BOC disnimination in countless activities. Section 272(c)(I) 
warid pmvids titite protection against BOG discrin7ination were we to 
ci4~st,me ~@-x:Il~ft 272@f (3) 85 exempting all activities that tmay impact on 
m%rk&t%fig and sai~s  activities from the nondiscrimination requirements.'8i 

112. 'The Qwest BOC intends to engage in "joint marketing" of local exchange 
saPc4+68S pt~v~ef@d by the Quvesf B06 and interLATA long distance services to be 
pt@*&B@d by $43 242 AEiliat~, once #west receives Section 27 1 authority .'88 

4 13, ms ,fodflf Ma~kt3ting Work Order between the QwesZ ROC atid the 272 
A%fiI&ie B@giit.,@s the k$pe af J-SBFAC~S the Qwest BOC agrees to provide the 272 Affiliate: 

pd8~r;rf~g f:of fn=:@gian tnferLATA (Local Access and Transport Area) 
$@W$$~S -- Inctudas planning functions required to be ready to sell 
I~~;;&AVA ssrvices when 271 relief is granted. Also includes pre- 
tmgemantaf$ar; a@$tlc;s such as sales operations functions, budgets, 
ak&?i%h&q sales expectations, planning sales and promotion functions, 
dt.,.gaB~pkm m and customer segmentation plans such as 
pr@&~rmit~g billtifig, order entry and management, customer care, 
f@p~fl!flg, 2rab~ing, and compensation; and determining requirements for 
G~~BWQ&% Ira sy~terns and pracesses. 

8 ~ ~ ~ 3 s  ~1383munieafi8ns Corporation (QCC) Sales - Providing various 
Gsp8Gts of $elling QGC products and services inside and outside the 14 

a&.kh+"s,-ak**--'--.-"-.-,L ~ -.b.s-*--- 

"% &ha@ Agrnufif~~g S$"ifegu8rds Orctt3r. para. 295. 
'% ~ ~ Q ~ . ~ c ; c B u ~ Y ~ ~ P , ~  3 a f e g r ~ ~ ~ d ~  6rder. 1 Y FCC Rctj 22048. 
.9' TBift2 G?@@f ari W%r,s~t&@rati~~. 5 4 FCC Rcd 16325 (emphasis added). a+%+ * g x .  3 .  Dp, 37'33. 



state region such as private line data and out of region long distance. 
Indudes activities such as direct sales, supporting alternative sales 
channels, support for planning for out of region sales, managing marketing 
dfarts fat' OLI~  of region services, and development of training for Sectian 
272 products, services, policies and processes for sales and sales support 
p ~ r s a n n e ~ . ~ ~ ~  

114. Marie Schwal-tz (a Director in FCC Regulatory Accounting for the Qwest 
BOG1 has approval authority over the Joint Marketing Work Order.lga At the hearing. 
r ~ s i t h ~ t  Ms, Schwartz nor MS. Brunsting was abie to provide specific details as to whar 
Iype of services fall under "planning sales and promotion  function^'^.^^^ 

115. When asked to describe what services were provided by the Qwest BOG 
to OCC under the Joint Marketing Work Order regarding the "planning funclian." Ms. 
Schvtsrar2z stated: 

f can't list the specific services listed under those functions, but in essence 
the work order in this section is basically designed to encompass those 
ptanning functions,192 

I think planning means readying ourselves to joint market, I'm not Iamiiiar 
with the detailed plans associated, or that, you know, the details 
associated with the planning functions, however, you know to the extent 
that, for instance, it would include any marksting scripts, as we've 
discussed earlier, I'm not aware of any that have been drafted or prepared 
in final form. 

Q* Would you agree then that that phrase [planning, sales and 
promotion functions] is somewhat vague? 

A. Well, it does capture a number of activities that would be required 
te jainlly market. 

GT. Like what? 

A. Well, for instance, as we just discussed, marketing scripts, making 
sure that we have the appropriate training available, as we talked about, to 
allow anyone in the customer ordering centers to be prepared to provide 
bath in-region and -- excuse me, in-region local and interLA'TA ser~ice."~ 

- * - " ~ - w " - i * - - r . ? - ~  

r s"? Ex, 33, Att. 3.1, 
'% Moan~ng Trat~seript, Val. 1, p. 64. 
i*! F?&caltng %raan%crrpt, L'ol. 1, pp. 73-74, 189. 
""' at 71-73; 75. 
"' M pp. 72-73, 



3 $8. When &%ked ta identify exactly what the Qwest BOC is providing to its 272 
A%!bt@ wi$h r e ~ r d  to the phrase "piarining, sales, and promotion functions," as set forti-i 
io the & f ~ l  a%;-dr&eti'ng Work Order* MS. Schwartz was unable tn provide an explanation, 
but: i&t;itifir;d Other awesf BQC officials who might know.lg' The Qwest BOC has billed 
BCc if'% excess of $500,000 Tar these undescribsd services. lg" 

5 "f-* 'The Joinf Marketing Work Order violates the nondiscrimination 
m~d'tr@m~nto a# Ssction 272tc){2) because it does not sufficiently disclose the services, 
terms, and moditions provided by the Qwest BOC to the 272 Affiliate. 

$8, &sertcts of a sufficient description of the services provided under the 
Jaiflf &f~&$tSrsg bVork ord8r implies that the Qwest BOC and QCC are not engaging in 
tban~s@~ierns i.~'it:h each other at arm's length as required by Section 272(b)(5). 

159, Chvest acknowledged that its right to jointly market services for both the 
Qv~65"sf BQC and its 272 Affiliate does not exempt Qwest from the nondiscrimination 
r&qe;tireweet for "ysrWtl.e;io design, planning, or development."796 As the FCC has stated: 

@@t&8~&& states Bat. %a the extent BST engages in product development 
~51b f%%D, il d0 50 aft a nondiscriminatory basis with unaffiliated 
@h'lt&i@s su frsrxg ias it Is reqtired to do so under section 272. We note that 
&Ta%T ki mncameb that BefiSautWs joint marketing plans involve the 
&~@$6@menf and cr.rsa?iort af packages of services offer'ed on an 
ifik8g~Zeb ksis, and that BetfSouth has not shown that it will make these 
SF&@% amkl&$e 03 z rarrndiscriminatory basis. We expect, however, as 
Wil8aR e~rnm'rts in ga& faith, that to the extent BST is involved with 
pbrsni~g, dasigrz, and &vel.opment adivifies for BSLD, BST will make 

%@&ces avaitabFe lo atbr entities on a norrdiscrirninatory basis 
psrratiani m sed$otl2~2fc)[l)."' 

120, Qwest itefrsnds to pernit other lXCs to engage in joint marketing for 
rs&B@a$* @%change @@ices, infarmatition services, and product design, planning or 
d@vb$~ % f @ ~ t  on fh8 same t ~ m s  and c~nditions that the service is made available to 

a 6 1  Qdh:G+'-'' m8sk cB6 8H1BtTIpt to distinguish between product development services 
pravirle@ by QSC and those provided by the Qwest BOC.'" Owest's description of 
~&r"&&s in ih93 JaMf Marketjlrl~ Wark Order is insufficient to permit a competing IXC to 

:.a4 

* / a  
it3 $p. 73-75 

f i  pt , x 5 2 2 1 F4a:a axamplei; of th;s arrangement between the Qwest SOC and QCC were 
ia&@riGtmd kg P,%k 8 k i t ~ ~ & k .  Exr 22* p, 22. Since the amounts paid and personnel assrgned rn these 
Em%wW$~o are fbad& smre"ajtata, those d$ta~is are not rncluded m this Report. A reasonable inference 1s 
mt %$* ifaaM&~asas ~:e~"ts aa2 at arm-$ Lsngth, since detaits regardrng the servtces provided are lacking 
6W %Re Ilmburrt gad ~ B P  ih.~ 5efmiws is substanria!. " &-4 %%f, g. 6f .  *w BR-Wsfr kubuis~fia !& Qrd~ar. para. 360. 
"% v"~kb%~$ 3, g 3 E ,  Ex&ib~! "t+ p. 24; Exhibrt ;4. p. 25 " i"r~~h%&$3, F.  31 



&c@rt;xin wtzat specific services are being provided under that ~rder.""he Jo:;lt 
dLOtzf&@fjng '#uric Order fails to describe the terms and conditions associated with the 
9%~%$iCt9% provided in specific detail sufficient to allow a competing IXC to exercise its 
fights provided under section 272(g)(1), Qwest has not met its burden of proof fkat it 
will mnply with Slcction 272(g)(1). 

XfVL DTHER SQlM?' MARKETING OSSUES. 

121. Qn July 24, 2001, Qwest ran advertisements in various Minnesota 
newgpapiets f&rr the purpose of: 

informing the in-region population that J.D. Power and Associates has just 
ranked Qwest '#l in Residential Long Distance Customer Satisfaction far 
High Volume Users.' Additionally, we [Qwest] will indicate that Qwest is 
warking hard to be able to offer the same sewice in their area.*" 

2 2  The scripts used by the sales representatives for the Qwest BOC far 
@n$w@dng responses to the advertisements directed the representative to intom f h e  
pxawoctIvt3, custamers to either call them at 1 -866-LD-CHOICE, or go online to provide 
0wr;st wlttt'e contact information so that Qwest can contact them once the Qwest BOG 

tang distance in the state.202 

423, The adveflisernents and scripts used by Qwest demonstrate that Qwest 
@?%aged in joint marketing activity far the products of the Qwest BOG and its 272 

ASfiliate prior to Qwest's entry into the interLATA market. This is joint marketing act~wity 
~onatituling a violation of section 272(g)(2). 

124, Notwithstanding that the activity described in the preceding three Findinss 
eanst'etutes a violation, the particular activity the Qwest BOG engaged in was notice to 
tho public of future planned activity. No customer was offered interLATA telephone 
aawica, sither in the adverfisement or on the telephone. The violation constitutes a cbe 
minimus failure to comply with the prohibition against joint marketing activity imposed by 
%-ion 272(g) (21, 

2 ATT argues that Qwest's predecessor 272 affiliate, QLD fiomerly known 
as US. Wml Long Distance), violated the pr~hibition against joint marketing. Bar 3ed on 
these violations, ATT maintains that Qwest has not demonstrated current compliance 

S@r=ti~l? 272, Qwest maintains that the QLD noncompliance was not severe and 
atjsuld fiat, prevent approval of Qwest's application now. The sale of interLATA sewices 

": Q+v@% maintains that no product development services have been provided to QCC aher Mati'h 2, 
Qwsat Brisf, at 59, But Qwest has not identified what services have been provided lo QCC that 

$~gl tad  in bitimgs substa~tially in excess of $500,000 under the Joint Marketing Work Order. OCG is not 
gudt"gnijy diyibta to market in-region interLATA services, therefore the Owest BOG cannot jair~tly market 
% ~ s s  ~srvicaa either, The invoices on the billings described the subject of the transactions as "RraSuzl 
d&uebprrrsnt." Ex. 22, p. 22. 

Ex. 7, &I, A (Qwest response to Department of Commerce Motion). 
" n . r  
*" #d at 1' 



t 
t 
1 & us+ @@t Lnng Distance occurred under a mistaken interpretation of the application 
I of %&&Ad That past noncompliance. by itself. is insufficient support for a conclusion 
i 
B tiral-st wiff be unable to comply with the joint marketing r..q ,= uirements in the Suture. 

126. T~timony from Owes! witnesses suggests that a critical component of 
best's pint mar&eting is fo offer long distance services f rum QCC to "inbound" local 

ciisiomers of the Qwest BOC."' Commerce cites figures indicating that Qwest 
r6iaei-k arpea 20,OW new c~stomers per month with this marketing message.2M Due 

W ma&d8 VQ%G!T offhis method of customer contact, Commerce asserts that 
ddd&mfial tequiremenb beyond the federal standards should be placed upon Qwest's 
asBty td d&ntFy ma%%$ services. 

i 7 C C S ~ ~ E ~ ~ C G  a f i P ~  suggested that states, on their own authority, may place 
C 
i g ~ n ~ f i t  ~&"~.pik5:tRiv& requiremen% on a BOC than those of the federal statute or 
I t h  FCC, and lbzi the State has $he heauthority to enforce those The 
i @meat ~Jt@s Sedan 253fb) as suppart for this position, which states: 
I 

@I STATE REGWTORY AUTt-IDRlW-Nothing in this section shall 
8Pi abjYjEq of a State impose, on a competitively neutral basis and 

~ & a f e r ~ t  with 5@ciIofl 254, requirements necessary to preserve and 
ad'ismc~ ufi&emt safi.jm, psalei~t the public safety and welfare, ensure 
ti%@ gM%?tr&d qd&1*g of t~lecammunications services, and safeguard the 
tr#% d wnSumErs!* 

f 9eT '%M FtSC has #wad, in the Nan-Accounting Safeguards Order, that in the 
b W ~ f  fh3E th@ d%temifi@~ tf at the B 0 6  kes complied with Section 271, a state 

g~ i i~ ioa  *ms t b  a&$radW to impose any requirements it deems necessary short of 
rn mr*21al t% s M q  into kW intrastate interrATA The FCC held that: 

Far 8M ~f 'the r-sdlns &~.cus;t;ed above, we conclude that sections 271 
&W 272, arid the Cammiissionfs authority thereunder, apply to intrastate 
@& iGls%rat@ ia28rLjbr"F ~~f3Nices provided by the BOCs or their affiliates. 
We h@d, th@~fk3re, IBi3.t %#IF? wfes we establish to implement section 272 

&liWing r t f ~ ~  In@ ststes, and the states may not impose, with respect to 
B W  plravts$@n 0-f Inf~sldbe interUJlTA service, requirements inconsistent 
@#% mal@~@ 27"t.nS 272 end the Commission's rules under those 
~Q"WWBSQ@$~ 4n ahis fe~ard, based an what we find is clear congressional 

* ~ ~ ~ d c 7 * - a s . ~ ~ z ~ . * < * # ~ . u - ~ - -  

323 
*I Es. ?2# 25-24. Ex. # *  23433' 
"*hws nT ?. G9aw,r2:$ $&rr%z@ %@f.r~tment Repari," a monthly report regarding Minnesota customers, as 
Y@+FM &y W ~ ~ $ @ r n s z o n * ~  O&@r iq €2wes? G~fpurafjonS Alternatwe Form of Regulation (AFOR) 
&&G@ Gu$@p& P!&"ri 9wk41 Ma P~a;S21JAR-87dlfa4. fiied November 15, 2001. With billing and collection 
&ze% @n& sm m%$%, tp.5~~- e&mWr ~f ~~s!arner ccntacts rises to over 400.000 per month. But the larger 
@mMF t% ~ 0 %  ~ m q  t;rt;@ft?S fesr awssmg marketing impact, since the crrcumstances of the contact may not 
&@ aaWp&%z g@ &t,I&:$~cty ~85$irq idng &stance services. 
3$ #-& whItMf35; $3. f 3" 

ua? %S,%.C, $2334bL 
E* r&$/*-&ggaap~f;$g afegif~r$s Q r d ~ r .  7 a FCC Rcd 2 1905.21 929. 



intent that the Commission is authorized to make determinations regarding 
8QC entry into interLATA services, we reject the suggestion by the 
Wisconsin Cummission that, after the Commission has granted a BOG 
application for authority under section 271, a state nonetheless may 
conditiorr or delay BOC entry into intrastate interLATA 

129, Qwest maintains that any action taken by the MPUC must be 
"9;bmpet4fively neutrai" to comply with the Non-Accounting Safeguards Order. The 
66tirc4n pf~posed  by the Department of Commerce is to limit the information that the 
Qwsst BOG may provide to callers when provisioning local telephone service. Such a 
Urnitation was enter*ed in 1996 when the Bell System was broken up into seven RBOCs 
and ATT provided intraLATA telephone services in competitio~n with other providers.20g 

936. "Phe FCC has explicitly addressed what a BOC rnay state in jointly 
mafkatirrg intertATA telephone services. The FCC stated: 

We agree with BellSouth and Ameritech that a BOC, during an inbound 
l~lepkone call, should be allowed to recommend its own long distance 
affiliate, as long as it contemporaneously states that other carriers also 
provide lor~g distance service and offers to read a list of all available 
iriter@xchange carriers in random order. In the Non-Accounting 
Sgftfeguwrds Order, the Commission stated that the BOGS' existing 
obligsf.tion !J provide any customer who orders new local exchange service 
with the names and, if requested, the telephone numbers of all of the 
4caflist-s offering interexchange services in its service area in random order 
was not incompatible with the BOCs' right to joint market. The 
Commission concluded that a BOC could market its affiliate's long 
dixtance ~ervices to inbound callers as long as the BOC also informed 
Zhcnse customers of their right to select the interexchange carrier d their 
ckutce a11d provided the names and numbers of all interexchange carriers 
in random order. Thus, the Non-Accounting Safeguards Order sought to 
bafanca a 60C's continuing equal access obligations pursuant to section 
251 (9) with the right of a BOC and its affiliate to market service3 jointly 
trnder section 2 7 2 ( c ~ ) . ~ ' ~  

131. The FCC identified the approach in the BellSouth South Carolina OrPder as 
"safe harbor, so that the BOCs will have some guidance on what we view as 

e;s;mli;igtsnt with sections 251 (g) and 272."21' The Department of Commerce has not 
tbsntified how its proposed limitations on Qwest's marketing scripts can be appfied in a 

;+A Calora~4ccaunling Safeguards Order, para. 47, 
;'" &r tire ltiarter cf an Investigation into IntraLATA Equal Access and Presubscriptian, Minnesota PUC, 
DQGR@~ Ma. P-999fCI-87-697, Order Denying Reconsideration and Claritving Order, April 2, 1996, at 6. 
=',' &p~)1ic:a#/on of ReflSouth Corporation, et a/. to Provide In-Region, lnterLAfA Services in Sogtfi 
C a t ~ i i n ~ ,  Mamarandurn Opinion and Order, para. 237 (December 24, 1997)(Bei/Soufr"rourh Carsitna 
~ P & v $ .  
+'r5 M., par&, 236. 



Sijtv8iy D@@~F& f@ktion< The proposed limitation is beyond the authority of the 
b ~ a  fh@ ~ R ~ s X X  of this 271 appli~ation.~'' 

B-d an the above Findings of Fact, the Administrative Law Judge makes the 
faR@$$iw 

CBfUCLUStONS OF LAW 

2.. H~~~QIs:so~E~ Pubfic Utilities Commission and the Administrative Law 
~ E I Y ~  jafiS@ie~b# Over the subject matter of this hearing pursuant to Minn. Stat. 

$$9GLSf -332 sad 24BAA05 and Itjlinn. R. 1400.51 00-.83CO. 

0. 5 h . ~  Minnesota PUG gave proper notice of the hearing in this matter, has 
lutrilisld $$l&vm suBstantiv@ and procedural requirements of law or rule and has the 
&@$Wd%y jake tP& &&bn prapssed. 

3. 8% tko party prcposing Bat cerkain action be taken, Owest must prove the 
fat%% 8t iu;ur@ Zly preponderanc~ af the evidence, unless the substantive law provides 
&k d%r%fit & u ~ @ Q  ar s~enderd.~" According to the FCC, the BOC at all times bears the 

d @ 5 W f  d 6omgriane 'bath section 271, even if no party challenges its 
wTy, a parlicuiat req~itement."~ As the Party proposing the action in this 

- @d@%t ha$ Pi%@ burd8n of: establishing facts supporting its proposals by a 
@f fh@ @Menw+ Sfjfmikrly, any other Party advocating an affirmative 

@ E ~ F & $  R&B %@ ha@@@ d praving tfial proposal by a preponderance of the &wm@e& ,2"$ pafly @SS&flg art a%m2five defense shall have the burden of proving 
fW &f@m by a pm@and@~a~c~ off Ih@ evidence 

4, & R&i% f ~ f &  d~lplafl~tfate by a preponderance of the evidence that 
iks 2?2 &f!lP&2& fwej gdlh WQtete indspendentty from the Qwest BQC, in accordance 
r~%3 $&G~W 832fb)4,)11),P'y 
A S  ---',e-*#e---a<vLh.*b.a5v..*q> %",&&3,.2 &- &,.-a- *. 

" $ & ~ d b ~  8f& Gc*iu& t h e  mst&slirrg between el! LECs and lXCs should be regulated, 
*%*=% C d d  $'& c#%$%& oa s &MDWfgwfSiy neutral basis. But a fuller record would need to be 
&$T&kW,$Z% -+J ., &?@TW& IF%@ p$Wr W6Ties;PIt af SU& fegukifion. beyond that developed in this proceeding. 

hW4, 8 3 4f&> ?3t&, 3&&@ 3, 
is% 

&&*mg:8~a"* &.: $@c C@rn@~1nh:aI~~r:;f d~w, Sauihweslern Bern Tel, Co., and Southwestern Bell 
G~N&*~%;S%T; $&-w~c&L $*W bW& ,%dA@&sie.pir BeN k o x ~  Distance Pursuant to Sectron 271 of the 
F&;~~%qz&+:~jf%~z% *6&E @f -J$%$ Pa P~GTL-L-F.~~! ~6ri-&8sl~n, InterLATA Services in Texas, Memorandum 
&whg&3%4 @fu,kr %% FCC RD& 8@3%F, 98374. pait~a.%6 52000) lSWBT Texas Order); Applrcation by Bell 
&&&& V&Y Q%t dx?:F&a~z&~@~- klfid~f S$L?z!an 27 t of the Conlrnunications Acf to Provide In- Region, 
r$geLW Fb& S@.wc$ %fx P#& S P B ~ ~ F  C J ~  :*.J@% Vow, #~!yf$m#randurn Op~nlon and Order. 15 FCC Rcd 3953, 3972 
p$.oa did $ %&Bi &@sfi?*~ 548, YQ& Olid~ii, aft"& A Ti3 P Gorp. V. FCC, 220 F.3d 607 (D .C. Cir. 2000). 

*/ yr - @&p& $2 3&$>& 7333 &&p 5 
r 

*%4 R PB$V 734% ES%&g, 5 
' L 3  * 

a& @%@+ %TB&? 27% agpitwd~!, %$%a 80C mu%l show that its 272 affiliate is "operating independently" 
6 ,  3 3 %  ?"pa PG+2 Ck-a.~i @e&amssr& that operating independently is a term of art with a special 
fiw* 5~8 ~$$&:@~rn~weaF~-,m G B F I ~ ~ E $ S .  She term is construecl to mean no joint ownership of 
adw=m+mam#&$a BV&$kg>rFq a& b&~wmtS8tan facilities and the land or buildings that hold those 
t&pe@;&&_ sQy&&$ $2~ %kw n ~ ~ ~ $ ~ ~ o  $a S M Y i  that i'r *;if! m%el this rsquirement. But the record is lacking in 
$jP.ws~&ga Cq~nis~kwd 3~ % g ~ t  P'uj$g r 



5, Qwest has failed to demonstrate by a prepondieranee of ?he evidertce that 
the 272 Affiliate will have separate officers, directors, and employees from the Owesi 
BOC sf which it is an affiliate, in accordance with Section 272(b)(3), 

6. Qwsst has demonstrated by a preponderance af the evidence ihat the 272 
Agiliate will not obtain credit under any arrangement that wcluld permit a creditor, tipon 
d e f ~ l t ,  tn have recourse to the assets of the Qwest BOC, in accordance with Sectiarj 
272_lb)f4). 

7, Qwest has failed to demonstrate by a preponderance of the evidence that 
Ihra 272 Affiliate will conduct all transactions with the Qwest BOC on an arm's length 
basE~ with m y  such transactions reduced to writing and avanlable for public in~pec+!d.n, 
in ascorciance with Section 272(b)(5). 

8. Qwest has failed to demanstrale by a prepondelrance of the evidence i i ? ~ l t  
ths  Owest will comply with the joint marketing requirements in Section 272Cg): since the 
bsscuiptions at work performed under the Joint Marketing Walrk Order are insufficcen! to 
natify competing IXCs of what joint marketing services are availabie, 

9, Qwest has failed to demonstrate by a preponderance of the r;vid.csne:e that 
the QWBS~ BOG, in its dealings its 272 Affiliate, will not discriminate betweetl the 272 
Affiliate and any other entity in the provision or pracure~nent of goods, services, 
tacitiiles, and information, or in the establishment of standards, in accordance ~ k i h  
$tScEiun 272(c) in the areas of the handling of confidential informatiot; and the atsaiiaboiufv 
of sewices to competing lXCs on the same terms as the 272 E\tfiliate. 

10. Any of the above Findings of Fact more properly cotssidereb Candusrorrs 
~f Law art3 hereby adopted as such, and any Conclusions of Law mare properly 
~~n.lsiclsred Findings sf Fact are hereby adopted as such. 

NOTICE 

TH1.5 REPORT IS NOT AN ORDER AND NO AUTHORITY I.S GRANTED 
HEREIN. THE PUBLIC UTILI'TIES COMMISSION WILL tSSUE THE 
BRDER OF AUTHORITY WHICH MAY ADOPT OR DlFFf R FROM THE 
FOLLOWING RECOMMENDATIONS. 

LI*a-. 

tFk7arplate Guntix~ued From Previous Page) 
at3 wfIirmative demonstration that no such joint ownership exists. The record does gho* tka: : n ~  
;jklla~atsan of fa~ilities to QCC from QC is ongoing. Therefore it is impossible to concluda3 t h ~ :  
%ilacatron of assets actually demonstrates that QCC will operate independently from aC. Tne  .ili,, 
~ c s p t s  that Qwest intends to comply with the "operating independently" requirement oi Sect!<-. 
2721b)[4).. But Qwest has the burden to show that it will comply. tacking an mventorg ai fact:~'i~e:'~ a+:: 
iiaslb, Qwest cannot meet its burden. 



'+-a0 
('==a - . - - + + -  

a n - 3  
c 0s 

'- '0 
Q, -.m 0, 

4 5  $ 2  
@ % ( I )  S O L  
-- at- 
Z E .  
E ;ii 
$ 5 2  "' g 5 
E E 
p, .@ 'I, 
!2$&Z 23 

a2 1=: $,pi$ 
QL* $" 8 

- 2 %  
a z g  is- 
% fm9 

s$ 9 
c % 2  " " 5 *t. 

2% B " 8 g: -g y $$jF 

%+' !$ $? 
#t ,g $ 
q (?& @ 

-;2$ fie 
'$< -w 

; 5 @  2 
2 -0 z= c 

m s 0) 
2 
2 

0) 0 
(U V) 
X 

_o a, 
a r" E ., 
a, 

m 
.C E 
a 2 
Dl- 

$; 
c 
0 .C a 

$'% 
f 

so $8 
3 g 
-- F(? 
Li$ L? 
$0 
33 

2 3  
P-1 
c: ::r 
2; $< 
3- f:& 
$5 4% 
br i&- pg  
& 8 

* hl" 

pt & ; xt && * ' $j .; 
r* 4 

: 2 $& C -9 i t ,  
.fi- ;. ' " " " $  

a & $$ 
> $- & '", 



~n the form of a database that can be searcher& by emplqee rra:twr- 
employer name, and length of service with employer. 

e. Qwest shall modify its information systenls t.oi isotafs ai9 ernptiayees 
of both the Qwest BOC and QCC from confidlentiaI ~nfufmarxan t?mt 
is not in the possession of those employees' paj~r~ff e~tp104re~. 
Access to confidential information by any other Qwest ;tea,& shag! 
be afforded on a limited basis to assure that access ta ~ut1;h 
information is not provided on a discriminatory basis .la the 272 
Affilila'te. Identifiers, such as emait addressee;, shalt rearji!y iderttifp 
the employer of the email addressee. 

Qwest shall revoke its proposed employee loian poiicy and repfacs 
that policy with a statement that reaffirms that the empioyees of Q;)Cf 

and QGC are separate and that supenrisien cam only cams from the 
actual employer of the employee. The statement shatE aiso mclurfe 
a mechanism whereby violations of the pol'icy can be reported 
anonymously. Qwest shall maintain a recard of ttre camplaints 
received, all pertinent information regarding each camptaint. and 
the action taken in response to each complaint. 

g. QSC shall institute a policy that any of its ~mptoyees pfavirJmg 
services that involve a confidential relationship shall pfo4de 
services to either QC or QCC, but not both. QS6 she!! InsiiiM@ 
procedures to ensure that employees providing such sewices are 
identified by recipient of the service. OSC shaU incoporale this 
provision into its service agreements with BC; and QCC tizikl 
expressly require USC to treat the infarmation sf each ?rffiiiat& 85 
confidential from the other. Such treatment e~mmcls to emplby%ss 
of either affiliate who transfer to QSC and enrt~iatgess sf QSC wha 
'transfer to either affiliate. 

h. QC and QCC shall maintain timely entry of billing far ~e3nt1c~zs fa 
each other and shall strictly enbrce the penalty tor late gsyments. 

i. Qwest shall reorganize the managerner~t structure of QGC to 
eliminate commonality between officers arid diredors, Ms sfficer SRI 

director of CZCC shall hold an employee, officer, or director po5;~fion 
with either QSC or QCI. Qwest shail not establish a management 
reporting structure that that permits the 272 Affifiate to obtain 
confidential information that is not made available to zoiiiprlitng 
iXCs on a nondiscriminatory basis. 

j. Qwes'i shall terminate any contract or work order that ~rcrQidas 
management or supervisory services from either QC or #dc it, the 
other. 



<+z~ - g+gq+p-r + n r  <fb fa CJIziszn~ss ce2ationshipss between the 272 
&g7we FQP* #u$. ft& C l t s 1 ~ ~ 8  80@ f0Q 10 treat each entity as 
-&Fa& f&eSB@$as astrag at am"s length. Qwest shall not 

@P@i a?% %&t 5s be purs~~sd ustng the best business 
b@f Eh@ d*d9~%0~ &ad 8f~tefs uf QCC. 

ja (3" Richard CC, Luis; 
RiCHARD C. LUIS 
Adrni~fskrativt; Labv Judge 

%#&**&G. 

HOTICE 

if&d@. ww. 3 ,  !&-to agency is required to serve its final 
pig@$ a& if%@ %?dminf~fmt1ve Law Judge by first class 
@~@4$@@& '&# #a&> 

:~@W@I%Z @&# @ ~ 2 @  %~I@$DRT. a3&2&$ $c$ i'ttarxsfam its existing out-of -region, 
t$~;&%~g~pf%p& J~M@%&TA &:&M4iEfa ffi4ct $2724~0mpliant affiliate to meet the needs 
4 :  & $ 8  7 4 *Z"ht$ Zran~fo~afion effectively began in January 
g $ k g$u$ ~ W J $ $  m%$82 a@mGgsrmtE; QCck ccarnpliance with Section 272 
PE $+$sf +&+ 4aM*% &pmgg$ $Q$: @ZI?F~ @to $Be? iax.,cegisn inZertATA market. Some 
~&&#?3sr~%ids. &gx&. &&#EEF $mndaMn&fijsn a# 4Rr; aceourzting system to accompiis h 
~;@E**$F &@&$ %ii&w@+ @#%#*$ @% $$&f%wct~~ns~ are necessafily going to take ti me to 
g ~ w e 3 4 ,  @&s$ %@fig~:&*&%$e1g ur mc& areas is not critical to the issues of future 
7Giy$$&T- ' c  - * * 

5 ~ * r P ; i  &L$ #?&s $@~,m& t&%t a%f~@~i has mat its bw ~de f l  there. 



Other aspects of the QCC transformation are more problematic. Qwes! has 
rnaicfe Certain choices with respect to confidential information that render 
nundiscrimination difficult absent stringent separation at the employee, officer. and 
director points of contact between QCC and the other mernblers of Owesf's "ialliliiy 3f 

~ornpanies." The corporate management structure proposetJ by Qwest d ~ e s  noi allosy 
tor such separation. That corporate structure also makes arim's length transactrans 
rnor'e an aspiration than an achievable goal. Qwest must show that its future opsratlons 
wilt actually meet both these requirements before its 271 application shouid be granteC.. 

Arm's length transactions are not accomplished merely by stating that each 
lb%n%&ction is at arm's ienyth. The testimony in this proceeding is uncqw'rvacal 
r@gardif?g how Qwest intends to treat transactions between (JCC and the Qwest BQG 

As affiliates, the 272 affiliate and BOC have unique financial and business 
r-es-ponsibilities and obligations to their boards of directors and ultimately 
to thair shareholders, notwithstanding section 272 recluirements.''9 

in an arm's length transaction, there is no "unique relationship" [hat would require 
anything other than the normal exercise of business judgmernt. To comply wilt) the 
am*s length requiremerlt of Section 272(b)(5), QCC should anticipate dealing u ~ l t t ~  the 
Qwast ROC or1 the same footing as A T ,  Worldcorn or any other IXC. "Iransfolming 
the approach taken to arm's length transactions at each poirtt of contact between the 
Qwast BQC and QCC will address most of the issues raised in this proceeding, 

ATT asserted that instances of past noncompliance compel the conclusion that 
Qwest will not camply with Section 272 in the future. Qwest maintained that past 
nsnc;ampliance is not relevant to future compliance, because processes have beer1 
ad t~ led  to assure that the requirements of Section 272 will be met. The ALJ hsls not 
ratled an past nsncompliance in making these findings. Qwest's processes have beers 
a$s@8sed to determine if they will result in future compliance using the standards set out 
by ilha FCC and in relevant caselaw. Where those processes are inadequate, changes 
hem bean suggested to address those shortcomings. 

The need for independent management and operations between a BOG ::ad its 
272 affiiiate has been clearly stated by the FCC. The record in this matter contains 
6kvtple information regarding how Qwest's business operations can be $ t r ~ ~ t l ) T ~ d  lo 
t.:arrrp!y with Section 272. The suggestions made in the Recommendation are the ALJs 
assBssment of what tnodificaltions can be made to Qwest's proposed structure al OCC 
ts csr7ferm the operation of the affiliate to the structural separaf~on r~quirernents of 
S~ctian 272. These suggestions are not the only means of addressing these issues. -. TO@ ALJ expects that the parties will make their own suggestions io the h9PUC as tct 
yrb&;xt modifications are necessary and appropriate. 

R.C.L. 
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-f' . -. ----. 
3% r $3 F+ :;,M ATTER 4 IF Q%\*EST 1 lK e Fr! -cF F, .:: - .-.- - 
Ct31kR&&a4111.f.3y $i 3ErT1ON 27 3 '1 OThsH p/NlT/[<i.:,-6- 
&Ppg&r14 ' 47 it43-S ANIT MO"I'IO% FOR 1 Utility Case No. 3269 
,&$ 'BRgB A t";kV%f FROCEBkIXiE TU 1 
""d-&%AgZ;f FttE 5-gSr-t:*P3-Fl)S 2'11 lPl%OCESS 1 
. f .  * .  b * ?  *,.*..--.,-* <*-*.,.--. *--=A 

C3:,R%$BR R E G h m I N G  FACHLIK4 TOR'S REPORT OAT 
$'Pd k'CAf, LT 7 %TEJ~J 2 iA CCESS TO H.I.WI3 P//YDL.ED NETWORK ELEMENTS'), 

q'6fEt?Ak\III-4t'6 a'TEt41 d f,J CCESS TO tYNB UNDLEJD E QPBPS), 
f-fdX: f Klilf T P YEkf 5 (;.L C'CESS TO UATB UhrDLED L 0 C,4 L T U  NSPOR T) 

tfz$%a @"JfFgV'dfi"! FL$T' R E  SI 5 liil GCESS TO LJNB LINDLED LOCAL S I.1'fTCHlNG) 
-zkdm-?% & , ~ - m . & w . z k - . -  

l'Hf& IkY.&l"J"f"",K camcs before the Fdew Mcxico Public Regulation Comnission (the 

',~'.iot:hi~,*urt,st""! 114 the ikbttt*rt-cdpf~on& p~ocecdings initiated by Qwest Corporation ("Qwest") for 

a%@ rs$iii.knxz:% ~+iilQilc-wr2~ fo~?Ilcnmi~~g application with the Federal Communications Conlmission 

$-"k'tp**~ Yiaf stdllt~?!it$s 41rl pri~vrdt. in-region, intcrLATA senlice onginatins in the stare of New 

&BTXG$: he cllf;ibit+ to prifv~de in-region, interLATA services, Qwest must satis$ the 

. - , ~ds f~ jmi$s~c  4;?lr.i-klisr s~rd other reqt~irements of' section 271 of the Conmunications .4ct, as 

9t 4 ilrx s ~ $ t & * r ,  I ~ C  i ' % ~ t ~ t l ~  111 c? series o f ' i n t e ~ i n ~  orders in this case.' addresses the nature and 

t?kf+x+t *$&!:it, i~1'f31g~5i'I; c~3~13p11a1-i~~ wit11 the following sectiorl271 cl~ecklist items: 2 (Access To 

P;ihl~a;4~,fk$$ % d : ~ ~ l i $ ~  ~~lat~cnrs) ,  4 (Access To Unbundled Loops), 5 (Access To Unbundled Local 

i ri&hl~i:;%<?f f ~ t i d  9't i ~ + F c c c ~ ~  'rtl I.lnbundled L,ocal Switching). 

2 ii* 2~FC,lf*+1%i,Cit1tII$*q ,%;.I irf ic)J4. as arnmdcd, by thc 7 e~ecommuntcat~ons Act of 1996. 1s referred to hereafter as 
&*>? , %,- +' 

' X i *  i ; >i.ikiTIt,%int- p.%i?cd $1-L fig%! fll!PflRI order ID th~s  stiles. Order Regarding "Papel Wol kshop' Report. Report or; 
- 4 a $. .-. :r sn. B ' t P I 0  rrtrti I ?  tClr,di:~ Rr~c~rr l rng  Pupclr If+)!k~hoj~ Rcpo,?), on July 3 1, 200 1. The Corrimsslon 

( x ~ ~ $ i :  ii ; :iCCb%8 117:F:YI:) 0:4?$r, A P J ~ D ? ~  011 rh~luckhs! IIE~?IJ 1, 1 I ,  1-3 U N ~  I4 (Order Regu~-ii~rlg M ~ o ~ ~ / ; s / I o ~  0 9 1 ~  Report). 
-S ~ggt*~i : . f i~ ,  2 %  2tkt.I ' % 5 ~  C:en-rinrsslon 1ss1:ed the 1111rd lnterrm order. O r d e r R g u r d ~ r ~ g E ~ t ~ e ~ g ~ n g  SenlrcesReporr, on 
* I;; c ,394 6 1 3̂ ,, :$>,i 3 



&Q f CE~IGJ &$,&: $&zeg&&g pswrciptgb &&df9~&45 ckecikfis~ items 2, 3, 5 and 6 through 

.A>-* ,g $&$:;,., . .. #$;sf $:2-~~&*~$;$s~c~i ;&Y4& ~:.Y&<-x< ?;'"S::~~&:*G.::L :-;zez..: t,p5:2?+ ?ji. . '++ , , : L , , . . .  &... E. Z +  ~ b i m  St;kf f  ('+SzafF.j, filed "1 O-day" 

. .- 
32$;!i-+t~&&.$4~~~~;$2~~3,,,'5@ii8 &;$%@$$ - ~ ~ + ; ~ ; ~ ! p ~ ~ & ~ $ ~ $ ~ ~ f J & $ ~  $fx&g,,$,$ ,*- , F z ~ $ & f > , ,  ~ ~ i d  bej t l~  otIltmsjse fully advised, the 

:2 .:\-G . ,,,,..., :2: ,<, ,<,. ' 

, , , , . ,  , ; : ,;" qC:q.i.i ~ S ~ ~ $ - ; - - < ' . ,  i2p 6~41%. i i" . .  3 't' P ir -: - '. ..,. 
C . . i .  <(.. y!~d..~-..~ ,,-., ,!-c,. i5,%;: ...... .,..$, ... .-. % ;  -. .i*i;t r i ~ a ;  \.lr?l:~2il~2 IIEI1tS 7,  4. 5 and G are available 

, , :  , , . .  : ; , - ,  , , .< - : .?:.*.;. L &* .,*. -n.. .,, . *,, < .  .-!.>. :.,, ...;.. .-;t;.: nl.,.,-.i.., ,,+c;pg4grj< Ij..l+:ydj;:5.ii:::9 ,:::* r,..,.;e,ii;?73; -,,,,, .,-., ,,,; -1,. ixa:c;..lGt wt.bsiie zstahilshcd Tor the Multi-State .., ,,... , . '. ...~. . -- -., >"..-. * 
%j -,,.,2:.5+-c-,* %'-. $bT!,,. . ;>P: ;:& ,, ?:'&<5::5*$3i.>$ q,4w-.j:& ! $ 2<i$:., .,- .'+:.:':.,;(c. . ,  : , , , , . ,  , , , . .. ...;.,, : . . , : , ? ~61$;i$z,g$4;[$15i: f4?j>g2$ {3s; %z& p 3 g .  available at l i ~ t  lm3( 

.&V$;-~?:G $";'~i~T~:,~;~pf:$~~ 3$.$w!$j$aB+ p*,is$~&$g; @&&$ .~;i$: ir~s~:~?, &.:, C1.#$k ,z~~z<j&jsi t(cmq iveIf as the ~anscripw of the 



1, *.pisuir 4 ' 7 s ~ & ~ m & 4 e c e s s ,  to Ijnbrandled Network Elements (XJNEs) 

YxMi.. f h  rSkpdTmnQRt3; nfscct~or! 271 only that access ~ncludcs "[n]ond~scrirn~nalary access Lo 

1,$1%*3i-k ci:-;il:net;t~ :3 ~ecord;i \~ie wrth sectlans 25 1 fc)/3) and 2521d)( 1 )."' 

- 
$ectron 251 ( c ) (  3) provides that incumbent LECs such as ()west have the duty: 

[T]o gruv!dC, ro any requesrlng teleconimun~cations camer for the 
ifrevistun rlf u t::lccurnmunications senrlce, nondiscrimiiiatory access 
i t 1  nctiuirk etrn~cnts on iul iu~bundlcd basis at any technically feasihlt. 
pqinf on rrifcs, tcrnls, and conditlans that arc just, reasonable. anti 
~~~fnnlrsrrtr~~mittorq' ill accordance wiih the terms and conditions of the 
;aylarer?lcnt and the requirements of this section and section 259. An 
rncxzrnbcnl local cxchange carrier shall provide srlct~ unhundlcd 
nsl,rs.~ark clcrnents in a maruler that allows requestirig carriers ro 
errnrbtnr such clcrnents in order to provtde such telecommunications 
5ewice 

-a 

,? 'Ftic Fncilita~or dividecl his analysis of checklis~ iten2 2 issues ~ n t n  ?he categories of 

- k l-ki:- ++.;a ,b %$i;!tt:~ $iIi)'* 1ar "ge11era1 UNE issues") mci "L?NrE Platfornl and Other Conlhinatians7' ("L%T- 

P ~~~~&z:I:I~T~~!IJ;*'I. i l - r * l  ulill adl~ore to the sarnr format in our consideration of checklist item 2. 

A, Gstllcral 'IiNE Issue Deferred to Another Workshop 

i: 'r'hc Facilitator deferred one issue, the Boric1 Firlc Req~rc.sr PI-uccss. to the General 

1 ci@$s a:r:j C'unditiarrs Workshop as hc considered the issue to be "of yetieral appLicahiIi!y to tile 

5l;;"S'i " '  'The Commission consequently will address the Bo?ra Fidc Nequcsr Process in our 

111~' ;ttirE H P ~ O T - ~  :s a l s ~  avatfable for exaltunatlon ar the offices o i  thc Conmllssron (774 Ea61 Paljce 
: u + r t i ~ t ,  .:sits F r ,  Nhi S-r5i)l, rrlephonc (505) 827-6940) 



.w~+~E;w?s~ %:@o%idesui31"r af the I;nc1:rl2iirrar 's Repurr on Group 5 Issues: General Terrrts und 

dg@*&i?'rtisn%?. ,$e+:-dzw Z?III etib Trrrck 2i (Grotp f ficITorrf 

5 4hg ~&cilitafardcl~iner! tha tile foUowing general Uh'E issues were fully resolved 

d$rz~g %T43rks&ap T&rmz & st4ar16 be cansidered closed: 

r"&$dg~t$ff~t 

I ?";Ed 4 idre &-ssr rfiu21s: 
&:YE Testitxg; 
tE&% PWVZ*V;G*TJ~~ Partbrr?Clis; 
KOPS~P :f.?~*Ciret~zpt'~ ..@2*c~i?1g L?XE Trclt~snl~ss~on Pa~un~slers; 
hkr~~,"~r$&i@j~ Ciret%~'sfor. .itftclillu~~ wzcd Finrshed Se1~1ice.s; 
bkkfnsilcd Cabt?ntetter ~ ~ ? t f ~ @ ! k d  Rearra)~ge~~zenr EIen~erzt (UCCRF,I; 
C&f8 h"Jrtmsc'c&:iafi POI rrs.~; 
j i f l ~ f ~ s  a%~~6-[%.frl , i f~~f t i i~bE~ Lh\'Es nrld li7NE Conr hinntiotu; and 
J??bf~?~g$4ia~r A~r::e-sr il%en Garolnms Chu~rge Setvice ~rovidcrs .' 

<* c F k  Psiit~atoi @&52q~r e~ilcludcii that ttvee general LrNE issues should be considered 

&@@&-*& f&? pizp*35& @f $he LtzYERoy<s;r~. but ccctarn aspects of the issues would be subject zo later 

ex?%&&~g~2itrc~% th 2 % ~  '.CBPG~E.FCT~$ &~fd@~ndit!on~ Workshop or refel~ed to other proceedings such 

is' ** ?-r~&Biy, @ai Fasi:itatap mncbuded that two general L%T issues should be considered 

ckcti2 r,%p4z: %bit& 4hz mda~skjng dtsprraeb ;rspcc& of each issue addressed as disputed issues in the 

$ @; Bfcfi~~;"+ :&X%C i,$i9;lz9 8gc: f:$:E Demnr~fitiol; I'QJT~TS and l,WE ':arcs. 

L f f i k~& ;~ * i i%% i.srn~~a~IS13ific~~ge tv the Faciittrtroi.'~ fit~dinss and conclusions regarding 

$kgf $8; ~&E;c%' P~;PE~$-&'~"~.E Hcpi>rr briefing and having hereby found and concluded that 



1Fd: $ ~ ~ . ? F L J ~ F : % ~ ~ T ~ S  ~.t;cermnrendaeions are appropriate, reasonable and resolved in a manner that is 

Lr.~n-i~:~~at %iSit d~r" puhitc rrltercst ant1 the rcyuire~-r~cnt that <hoest comply with checklist item 2, the 

r, r::$rnci*F:w: ;34:Cq115 43i~i adop~s t l ~ c  Fncll~tBtor's rcconi~nendat~ons respectlnr the fifteen resolved 

hc~q~35 I"%$: ~ g s ~ t 4 5 .  

Cp.. Gcasrtfn2 4lfriE bsues Decided ial Earlier Worlishops 

9 Tltr Facilitatar f i~und three general UNE issues sufficiently similar 10 certain Issues 

$"1, id$& $3 P m ' i k f t k f ;  ~ V Q T ~ S ~ I C ~ ~ S  that the prior decisions should govern thcir resolution here. Tho 

lpn,.s- .* , ~ ~ r ~ ~ . s  , . x aX LBSE ii~mr*s ifectx14:d to have been previously resolved include: 1ni:Iudlng LLS ~ J I  I;;(. 

k%fi@!-pfm@ I .+  F f f~ t t j f~z~d ,Y~r?*l~:~rs ,  ~\i[rlr.llerir~g Durrng hliscltrectcd C(~lls and Hegcrrn.ufion 13nr~cs. ' ' '  

3% "I~crc~havjng been no challenge to the Facilitator's findings and conclusionsregerdIng 

C&vSrwc$yg*krr$ xm alrl: p:lnies' post-L!hrERepor.t briefing and having hereby found and concluded that 

fb? %a&,'ik%d~iq'.i ~ r ~ r a k v r t ~ e i ~ d a t i o ~ ~ ~  are appropriate, reasonable and rcsolved in a manner that is 

c ~ ~ ~ p i + % ~ i ~  %ith fltaptfblri: in~crsst and the requirement that Qwesr comply lvith checklist item 2 ,  the 

.F. tbt?LFg$&ktif~i ~r?c~pflt~ 351d adopts the Facilitator's recommenda~ions rcspccrrng [he three foner ly  

B 5- 
6% cbS8f- p@~fer;i$ $,IN!$ TSSUCS, As prevmusly ordered by the ~urnmissron," Q\t.est is directed to 

%eu. nrv XGa7 rut kncliaafe the spcc~fic language proposed hy the Facilltntor 111 resolving t5.lat.kezitrg 

Iiertgag $B$tsrtirr7rfc*il C'dls. 

U, I;'t*rscrul X/FE Issucs Remaining in Dispute 

1 Tiirce gerzeral LNE. issucs remained at impasse at the conclusion of Worlishop 

, > &  L $41 



'k"+-1~:23~ -.< f* a:,; F& p&T5 G~*+$E.s%& i3ze Fzet:'tt;~~~ift's rt=s~fuZion in i t s  post -UNE Report briefs. 

,,-.-J c- &LZ - . - 
.:-w+e:y,4&& p$5$%:T~&iii &B&x -&&E la?g~&v chmges, '' Qwes~ does not object to the proposed 

$&gg% &jj %%&$ $&%$&g% E?;%? 6t !%is &$&ejsh its SGAT in corrfo~rmity with the Facilitator's 

-1 ,;, -- -gY-.$:a-**+L&A&+ 
-23= %&+cP?.*~~B?M~I: &%4 ~ % ~ P G ~ U ~ Z S  that the FaciUitator's recommendation js 

&gwW+$a. =~%g&%@~k WJ%~hj-$-gt3 & & $&QR*Z R.t'Et~k i s  ca-i~ai~tent willh the public interest and the 

j+~w~~czq+ga ... $- + ~ ~ T ~ ~  ~~D%p5j+ *s& G!~*%$%; ~ r e m  4. Tllcrefare. the Comlnjssion adopts and 

I -  
- 

$ 3  k g  E i t  KVEs ljmi Tariffed -- S c ~ ~ ~ j c c s  art the S U N ~ ~  

Z M%*W &W &$iF ?:rBb%%f@%W%> 

;5 T$x* ~4 * - m i :  + &',, 4?Fq.pb.%4e ,*- & 4+?&~*$ .+ &a tg$uc d,'fei&tt~r csrlls inr:n question ~ W O  matters the 

~~&&:~~;&ps$ &&@J&,@~F 8ia$&% f@$dg$$ka& t@ htifi4 T ~ C W  135Es and jii) the obligation to add 



Qkli~atinn to Build New* UNEs 

5 The Facilitator obsenled thar since  west-has agreed to construct new facilities for thc 

pa'clt41s;ri17a a f  1.;NGs io CL,ECs' under @west's carrier-of-last-resort obligations, t h ~ s  issue g o c ~  tn 

denern~~nmg tvhrther, even where Qwest has no retail obligation to build, it should nevenhclcss bc 

xr:q~~ired to construct new faciii~ies to provide UNEs and. if so. whether such constnictioc should hc 

ut.TEI,RIC prices. I "  

f O, 'The T:acilttator resolvcd the matter by concluding that in~umbent LECs are under no 

uhligattun L(3 build UKEs where none exisbed before: 

Za7 essence, asking that Qwest be required to provide new construction 
1s ta:ltannount to requiring Qwest to risk investment in new facilities, 
Nothing in the Act or in the rulings of the FCC suggests that 
promoting competition requires altering the normal risks of new 
investments." 

7 ATBT contends the Facilitator framed the issue incorrectly. Accordillg to AT&T, rtr 

issue is  ~vlzcther Qwest must build UNEs for CLECs under the same tern~s and conditions that @vest 

\kxlaulJ huild network elements for irself (or its retail customers) ar cost-based rates pursuant io 

seelian 252ld1 of thc Act, AT&T contends the Act and the FCC have imposed this ob'ijgn~ion upon 

16, A(I"&T arsues by negative inference that the obligation to build new UNEs exists 

kgc;tuse. while rhc FCC explicitly iinlited an incumbent LEC's obligation m provide ~nterofticc 

:aciiirtcz to esistmg facilities, the FCC placed no such I~mitation on the provision of other ncrxvork 

"%*~kl''i, Ehztt'ptians and Comments on Workshop Three tinbundied Nehvork Element Repon r'':\Tt%-T's 
f.,arr+rrrr.r:%"], br 1-3 



+gfment&, whetker far mraf ar non-rural incurnbenl LECS.!' AT&T also suggesrs that tht: FC's?'s 

Pirli-rg I?r rhekor-a! L-urnpfiiricy~~ Fimf R e p m  and 0rder'"that incumbenr LECs have rtrl obligation to 

?gpf@e being provided ici CLECs is essentially the szme as an obligation build L I E S  for 

19- Q~:est stsunten thai neither the .Act nor relevant FCC' orders require Qwest to 

ga??;YI%rssn h%E%u Ind~ding taups. fm CLEGs r f no facilities currently esi.sr thar could provide rhosr 

L%b. Q*vesfjf. asserts th~t  Eighth Circtrii heid in lowa Crfilirres Board v. FCC~: that i ' ~ u b ~ e ~ t l ~ n  

255fcx xmpticrtE;: rqstrf5-b rtnbundted access only:o an incumbent LEC's exlsting network -not to 

2 3%; mbzzift; stbperiat aae*"" Atcording to Qwesr, a demand to construct facilities for LINE 

pra~is$oni~$ when none cunenaliy exist canstitures adernand for "superior" senrlces and Imposes an 

u $ ~ $ ~ + f y a 2  ~qa;Bir~n%mi thnr Ql;t.cst unbundle something other than its existing network.'" 

4"  
y;i_i. Qweg ;t,aEsn disputes ATBtT's interpretation of operatwe FCC orders. To this enti, 

Chvag? empB131ilieally dfspu&s AT&Tf claim that certain FCC statements in the LIVE Rwlund 

f'2t;fc~r"" cmatc an '"execptid Fnr unbundled transport to a requirement that Qwesr construct oihtx 

4 '%$% gi r  Ci,EUs. <l~c-mt paints our that tfi'fkT has crted no provision of the Act, no FCC rule, nor 

3 f*,p?~~&t%$:f{-w ry:'rftr h3c;~i Ctmrnpeitnon Prrrvi.f:ions In the Teleconrmu~~rratrons Acr of 1996. First Repon and Order, 
%":C $WTE&P: ?kt Qr"dQ%, f i FCC Rzd 15499. 15625, 7 268 frel. Aug. 8, 1996) (Local Coi>lpor~rrorr Frr.si Report arcrl 
fh2f*+'l. 

7 9 

'" ii++jf fd-'4?, {g,' Crt fG'JTt rrt :f oti cihcrgrourrd~, .,lT&TCo,p 1, l o l c ~ ~  Urillrles B d ,  525 U.S 366 (19(jrl) 
" * 

{&cg"'s Prc+~vb,ns92 fi&rrgs. C~iacEusrnns anr! FmaI Recummendatrons on Checkl~st  Item 2 (Access To Unbundlzd 
%cz%iibaal E E a m r s l .  i:hct-klist i ~ i v r i  4 fAt-;ess To  ITnbundled Loops). Checkl~s~  Item 5 (Access To Unbundled Lo;al 
Tf;~&pc$ G W * k , f ~ ~ t  I!m & Ehczets To I.%b\lndled Local Swlrchmg). ("Qwest's Proposed Findmgs") at 6-9 

+ w - ~ ~ P Y J - " F P w ~ * ~ ~ G ~ ~ ' ~ ~ G  of ~ $ 5  Gagai' C~~'crm~~cnf:n,r Pr~r~urort,~ q f r h ~ .  Telecornmrrrrlcc~lrons .4cr of l Y'S6, Third Uepnrr orrti 
2&$@ $& Fa%%& gmim &cig,~g! ~ f Y ; t J p ~ c d  Rufc~i l i lng.  CC Docker No 96-98,] j FCC Rcd 3696 (rel. Xc)v. 5, !9Q9) 
f L{%E R&"R%$#<f 0 7 6 i i ? ~  1. 



any fither authority that would require constructior~ of UNEs by an incumbent LEC in the 5rs.r 

rnrwlce, KcbuMing AT&T's argument by negative implication. Qwest's avers thc UiVE Remrrzrd 

t">rlfc.rprovidcs an csarnple of the type of obligation incumbent LECs are nor required ts undertake 

Z R O P ~ Q S ~ ~  to creating, as ATkT claims, an "exception" for unbundled tr,mspon ro &he genera! nlte 

nrr~pusing on incumbent LECs an obligation to build new UNES.~'' 

21. Qwest concludes by arguing that neither Congress nor i,he FCC has ever rnand21ed 

rhai an incurtsbent LEC build new facilities to provldc L ?  to a CLEC if the ~ncun~bent has no 

thcltitics rnplace. Accordi~lg to Qwest this is because, where an incumbent LEO has110 facilities, zfi 

7 7  

trrcurtlrhent 1-EC is not "denying access" to existing facilities.- 

22. Staff endorses the Commission resolution of this issue,'" 

23. We find unpersuasive ATSrT's argument that incunlbcrn LECs have an obtisaiiot~ to 

cunstmtt new UNEs, at a CLEC's request, where none previously existcd. TlxeFGC aurhorit_t. circri 

\I> :lrf"&T sii~tply cloes not support its conclusion. The manifest intent of the FCC in irnposir~g r h . ~  

iis~bunrjlivlg requirement was to prevent CLECs from being forced by incun~bent LEC's 1v.l 

inrmcdiately invest in dldplicntive facilities in order to conlpete for customers. The FCC concl~~dcd 

aitu such investment and building would likely delay market entrq.. postpone the bcnefi ts oi locn; 

refegfr~nc competition for consumers. and result in a misallocation of societal rcsnurccs."" 

C"oncrrn~i~~g modifications, the only operative FCC pronouncenlenzs penal11 to thc modification of' 

t:,larsri?~,g faeilidcs, as where the FCC observed, "Our definition of  loops will in snnre mstclnrcs 

IF"-".---. . . , '" cz\& ~ ~ 1 ' 5  Proposed Finci~lgs. at 10. 
1 1  

' h.fX3! 
'' Srsfr~ I?t.(;)p~ljt.d F~ndmgs, Conclus~ons And Inter~m Order On Thc Group 4 CME Rcpt~r; ("Siaf'f's Ptopow,i 
I.urxl?nge"], a1 ri 

"* 
Jtlrt it?cnl Curtiperition First Repori und Ol-ljcr, 1 1 FCC Rcd at 15690, ¶ 378 

tjrder Kqsrding UNE Report -9- 
I ki&ity Case No. 3261) 



qe;iir.-, %l~@wFar=trr B,EC ea rake rriBm1atls.e steps LO condition e.rrstr& loop facilities to enable 

m5&esf~~g 4 " ~ . e f p &  fa pw-ide  services no; cunently pr&ided over suc1-1 facil~ties."'~ 

-?r -9. 1s;reEdizteaf. aa;rrres?etv cif rhe FCC's disclrssion of its revised "?v'ecessa~-r, and In~pa~r" 

i3@1d&rds~ ;ts a$iauEstcd in 1 h  te'i2:E Ranattd ~rriet.,'! persuades us that these standards comprise the 

~an%-,7;Hi%:g 8e$i e%~pEo~ed far i4~05. isianing LWEs. tather than the nondiscrimination lest advanced by 

AT&T. G~ez3 tha2 ,~~:~"~E-~ss~~~.GI;L~~B~~QcIE'~s the relevant metnc used to derem~ine whether or not an 

&&li&&oti., ".. %.? bz~iid Li%Es t?xis~,  wd gtxieI1 the FCC's emphasis on the modification of existing 

SiGFb~a&~ &~d*@r % v ~ j ~ i k w g  $ 5 ~  rjupixc~ttion of exisxi~~g network facilities; there is no convincing basis 

,-af-ialucicsr~ f'ibb 4 ;b~$fits.aI $0 CORS~TUCI 3 UNE, where non previously existed, constitutes a 

4, r . s f'rx@ ~@~eTm36n bs h z t r e ~ z d b y  the following passag2 from the LINE Rrn~and Orclo-: 

K0?&&&23*Jfi'~3 fkc & ~ t  that we require incumbent to unbundle hi&- 
cap.Zttj ZT&m~~izl.l;%~an fzciliris. we reject Spnnt's proposal to require 
z@cis~&ns LECB Po gravide unbundIed access to SONET rings. h 
dac Locat C~#ptitkirn rrws~ Xcpar? atui Order, the Commlss~on 
;~tsr::~kcP i b ~  ii~cz#~t*kr:; LECIF frt7rt.qpurf ~7~hz~7zciIc~ig obiig~~rio?i to 
~ ~ r t t ~ p ~ , & c z ~ ~ s ~ ' ~ ~ ,  i~*idi$rd fiat requxre tnc:r!ixbe~t LECs to cortstr-rtct 
_&VS~I~W& b me& 0 eqatesrmg car~ier's reqzrirer71eltrs ~vl;ere the 
a.ar;gmkdaf U C  Ircx-s t,,r dcpiqwd rf'ansp~ri jucil~i~csfor its ov~tz use. 
,g59&@9gh %fie cancEucle :hat an mcumbent LEC's unbundling 
c&frgai~na, ex4~nds thraughoiut its ubrquiruus transport network. 
i%cfu&ag ring trampottl architectures. we do rlot reqrrrre inainlbenr 
L,EKq a 3  CO~ES~FHTZ 1re1~ ~~'arisparr juci111ie~ to meet specljic 
i. ~.r~s:pfi::aicv iJ2C poktr-t&i-pn~t~f d e m ~ ~ ~ r d  reg uireme?zr.s for ]>cil itics 
x k s :  rRr rrrcurrrkjzz LEC iias nor depIgvcrf,for its o ~ v n  ~ise."  

T'F~m~ksc, g;vm~ $kc guverntarg nandards, it stralns cieduliry to argue impaimlent on the sole basis of 

gat>$ b c z r s a  PDC:F id& 2 that d ~ c s  not ~ ~ 1 s t .  either io: an incumbent LEC's own use o r  a CLE,C's. 



26. AT&T broaches its additronal apprehension that Qwest will nat build new- jarifrlr:.: 

,.." 
f ~ r  a CLEC, but then subsequently build the iaciliGes for itself to serve z custornsr ~ n e  

f:stnrnissinn believes AT&T's concern is unwarranted. For one thing, a CLEC could pse-cn?p 

Q~r,~t"6~f ' 5  ~011struction by building its own facilities to serve the custom~eris) in quesrion. Morer;.;er+r:' 

Qxves~ prc-empts a CLEC's construction of neu. facililios, once Qwcst constructs suck hc~fitie; a 

CLEC; ccluld serve those customer(s) utilizing UNEs on wlial would then be Qsvest's ix-initrg 

PACII ilks 

'3 n: - . For these reasons, the Commission concludes, as the Fac~litator did, that d n  

irtt-um1,ent L.EC is under no obligation to build UNEs where, none previously cxistcd. Thei-ekise. 

except as expressly modified below, the Commission accepts and adopts the Facilitator's sresnii~t~en 

afttrt: CPblifigation ro Nurld New LJNEs. 

28, As noted, however, the Commission will not adopt all  of the bcilitatar's f i~~dinys in 

rc&a'fi411g this issue. h particular, the Commission does not endorse the Facilitatnfscsnrzlusisi: hat 

thcrc. ie a ''substanrial risk that Qwest will raot recover the actual costs"'ofbhui1ding rlcw L%Ts 1mC1er 

the approach proposed by ATB~T.~'  As the Facilitator has observed in deferring issues to state cost 

rfcscIr~7ts. he is not charged with addressing the setting of rates and he is nor in n positiors to jutigr :hc 

adequacy of rates. The Facilitator's "substantial risk" surmise goes ro a factual issue that car1 olliy be 

adtfressed g~rough the painstaking and fact-inlensrve analysis called for in the process of esiab1ist;ltlg 

L b i  rates in our cost docket, Utility Case No. 3495." 

-"-*""-----*- 

" LelF;E Rr~pnrt. at 24, 
l i  i.ltrlrp Case No 31195 IS captloncd In The hfatter O f  The Cons~derurrotr O/ Co.s:lng ,l 'r i i :  i % i c r n ~  &rics Fr,r :<.:> 
~"~:II!IcM~IoII,  SImred TI-UIISPO~I,  ~Von-Rect~rr~ng CErarges, Spot Izranrw. C~t i~b tno t~ar~  Qf Net~orJ: E l ' j cn~z~:~  fzij 
, ~ S V ~ I C ~ I ~ I $ !  

Q j a l f ~ r  Regarding UNE Reporf 
ts'lilit?, C&5@ No. 3269 



2 & i%i;a!!&i~~ a;rf clec.@anirs on dark fiber is a subset of the preceding issue. The 

- 
FM~$~SW fa&?&tbt f$%-e$f was no abfigziiian to tnstafi electronics on dark fiber inasmuch as 

&C=C sszgaun ixkes$~e dark Gberacd crul install its own elecrronics to light it, using its rights of 

as&% "10 Q~c$Z"tz Lwl~,  &&cs, caad~its, md rights ofway." 

Mr A~~rbtr t -g io  AT&T, Qwesr nlusr irtsti?Il electronics on dark fiber to provide dedicated 

"x%&%pPk @vcs.t r s p a d s  &za 5idaEi not itas-e xo light unused dark fiber and nuke i t  available as 

dde&c&?&d :rassWa GT r+tae tkc eiec.tmirics to expand existing capacity to make unb~~ndled 

d~&&&%d ~~$&qBiksw" t m ~ q a g  a~ztifabltfe an the grounds that Qwest bas no obligation to build 

3< - E ,  :a 4kts iea,d, wgst ma'sxatai.i;es rr requeG io add electronics that do not exist is tantamount to 

a $$@D~sz $o!k& ij"aciltiies @&n d o  aoi exist;?"T'gt~ replies that Qwcst is taking the FCC's 

*at#~m% !kt8 nr~%a~bmt LEG dr=i ?lot have la build dedicated transpon to cxrrcmcs. AT&T argues 

SJ $TZ%T 3@tg?h %Bat bt is ~%~txf:Eyrofsis~cn~ sifh the FCC's rules to rcqulrc Qwest to call dark fiber 

:d?.a%;.mrb:r 2nd ' t ~  3dti &C necessary eEec&onics required to provide thc dcd~catcd transport requested 

f'" "fie Ca~mii?ssion finds. as it did concerning the Ohligatiotr lo B11ild lihrEs, that 

4T#kTrs :~~g,kmmE~ &a not conpon t~.It.h the FCC's stated intent and objectives. If i t  so desires, a 

+-lili-.llli*L--..d4=M.)UV-/Y-_uIYi 

'*+ $ f?2& &ejxip?< ??*;&. 

k I&'$ rki" "; f%JX$3 t5<~< .  

t;' 
<&+~$t;"r Prcw;e,i Fre&p, it: 1 Z, 3 2 

*n &$ $ 4  
** Fez& #"a$ E&&~%J@GS at ?kt=:: 
*' :;t~~hTz Pr~?<~sz$ Erdings, a: S 





CL,,EC rnny obtain as a LJM a specific amount of uaiispor1 capacity, DS3, for example. In rills 

ar \ iber, a* 3 situalilcsn, tile incumbent LEC provides both the fiber aria the electronics. However, d I. f 

t.i@E dcfincif by the FCC, is another matter entirely. 

33. Concerning dark fiber. the FCC found in the UNE Ren~und Order- that, "[blecause 

d;ir.h giber is unused trsnspart capacity.. . i t  is 'a feature, function, and capability of facilt~ies usw tu 

~ r t r v i i j ~  trtecommunications services.""! The FCC further found that "[a]lthough paniculrtr dilrk 

5&cr l P r i . ~ ~ l i ~ i ~ ~  nluj. trot be ' I r r  ' 1hy11 cotrstltufe neiwork~fucrli~~es ded~caredfor. ltsc tr l  !hcpiao\ I s i o r :  qf' 

: ~ i ~ t * r i f f 1 ~ 1 i ~ t t i ~ ~ i l t 0 1 1 ~  servirc., as coi~renzpluted bv fhe ~ c f  .'" These findings contributed to the FC(<'s 

r4hx:Gsenrs to nrrrdify i t s  ". ..definition of the loop network elenlent to include all features, functions, 

,AT srld cepahiiilies of the transmission hcilities, including dark fiber and attached eleclron~cs.. . and 

t d  nx3ke ' Y -  .csplici~ that, dark fiber and loop conditioning are among the 'features, functions a l r l  

L:ili.sabIiu!es' of the loop.'* 

34% Consequently, the FCC modified the definition of dedicated transport to rnclude d,rk 

Dark fiber i s  deployed, unlit fiber optic cable that connects two points 
within the incun~bent LEC's network. As discussed above, dark or 
"unlil" fiber, unlike "lit" fiber, does not have electronics on either end 
of the dark fiber segment to energize it to transmit 3 

telecommunications service. Tltus, d ~ d i f i b t ? ~  isjiber- rrihic?r ltas /jot 

hccii activated ~l)roi(gh C O F ~ I I C C ~ ~ O ~ I  to [Ire elec~r-nnics tllal "iigltt" it 
uxd render- ir cczpnhle ofcarryir~g ~elecon~tnunicurmls se1-11ices.'~ 

mYU^mT,.wm 

"- i #,2'E R ~ t ~ n ~ a t ~ t l  Ortlcr, 1 5  FCC Red at 31144, 316 
. - '- Yr: U( 3.3345. y 327 (cmphasts added) 
4: i d  2 :  57'77 4'; I67 
ti A/. at 3'373 11,301. 
+,* /,f. at 3644.4 325 (crr~plias~s added) 



F2%261ys &e FCC prm&ed ;Q h d ,  ". . .dak fiber meefs thesfaluroq*dgrinition of a rzcnvork e ie~~i~?tb ,  

&& &%&fire t4 Ia~9ud-t"d kvif2in the dcfinit~on of th;t dedicated interoffice transport net\vork 4 
~ E I E A ~ ~ T  

32, Tit: Cc$mmis!iion's rmding of the FCC's UNE Rernarld Order leaves no doubt thal an 

sncaa~%m% LEC is u ~ d a  sn  oub'iigatiuit to insiall electronics on dark fiber. which manifestly i s  a 

x"xfwti!.Z.l ricxnetar m its -51~-n right. Accordingly, consistent with our conclusion tespecting tblu 

4iJbffg~fh bg Btci'r"d EZ$&, s~~nco .  the Ccrrnrnission accepts and adopts the Facilitator's resolutiori 

s@mmxnsg the 6bIiggrirs.n to add eXectronies to dark fiber. 

3 AT&.*T tsiges s~Its1mtia1 concerns about the lack of SGAT language to address n\lc 

P~bfi;ig tZ ~e~zidms R t G C 5 w  ta address the effectiveness of Qwest's operational slipport systems 

tV'O&S'i~ 1% ~ t ~ p p ~ " r  S~~ge~saie  rnar1:ct entry by CLECS."' 

i l * c  - i' 
s j .  B tx'i"~" Faeilitaltar resolived this issue, In pan, by deferring consideration of CJtvcst's 

pf@v8~$ti%nsr;g of r $t;bitd-:rlont test ertvimnmart" to the Regional Oversisht C ornrnittee ("ROC"') 

t k i t z b p a ~ ; ~  0 S 5  titst based OD Ot~es!'s commirment to have an evaluation conductecl "in a 1 1 ~  

xi 8- rF& z$;21ib4~&2a~s :mt mmto~iwct  is 5 test sctung that rmrrors the product~on settlng. The FCC has heltl 
'"f:':;,$pe%eg itS:fHL ndcd ace$$ to a stable testing envlrom~en~ to cert~fy thai thelr OSS will bc capablc o f  Intcractinqi 
%mmahii &%<!i$cffei+r~ck; sun& Bell A~Tadtrr:'~ USS as modlfird in oddizzon, prror ro tssulng a tlew .s?/h\qre relm,,sr try 

& ~ , ~ f ~ ~ & ! .  $kt" am: resllp~r>af&e ~f!.~fing tmrrrrbOnrne)?r tltul f?IllTfJrJ rhepmducrron cnv~ronnrcnt rn order for cur?rpelirli( 
d4P ;, srcrj :.I. ;+%; ~ d s ~ t  n6-c~ reif~ac', If c ~ t n p e t ~ n g  tarrrtrs arc 110: glven the oppormn~ty to test new releases m a sta'rrlc 
t%$raosvati:irl?Z px5r tg it;tr;piementarron, ihcy r r ~ y  be unable lo process orders accurately and unable to provrsron rxrh 
.=g&slsia&z s t j v i ~ e :  viftho~? ~Zelays.'' i t p ~ f l ~ r ~ ~ i ~ n  lq Pdi rlricnirc Arc>:% Yorkfor Aufhormtlor? Under Si'c/trtn 271 q i t k  
C10iiiarrpjr#,t:cfi~tr~" ifcg T~PL Pri lv~t i~  I ~ ~ - R C . S Z O ~ .  ifirerLr.t7:d Senrrcr In rhle Smie O/IYEM- Ihrk, CC Docket ?;rt 30?2(lf 
~ii's~~:d&~8b~j??l$rt1o0 a& Orifcr- 1.5 FCC Rcd 3953. 30024003.1 109 irel. Dec. 22,  \999), (Bell ,.Irlanrtc ~ V L ~ I ~  )nl6i: 
c*fr;.f, %fiUdA 4 t f f - T f i r p  t.. FCC, 229 F.3d 6f17 ID.C. CIS 20091 (emphasis added; footnotes om~ned). 



itnfrrediate tcnn.""' The Facilitator also proposed language for SGAT 5 12.2.9.3.5 that wolild 

pmvitla for tcstlt~g beyond thar already contemplated i; the SGAT, such as, for example, a major 

c:"I,EC prod\rct or scnlicf: roll-out or change in customer relationship managenlent The 

Paeititatar also found that, subject to the revised 4 13.2.9.3.5 he proposed md subject to his 

:xeccptance o f  Qwestrs objections to AT&TYs changes to $5 12.3.3.3.1 through 12.2.9.3.4 (itemized 

zir page 30 ofthe Lr~ffEHrpot.t), AI'&T's other requested changes ro tj 12.9.2.3 and its subparts (as 

s%iawn in \h?S3-ATT-MFEI-2) should be iilcorporated into the $GAT.'' 

38. Staff endorses the Facilitator's resolution of this issuf:." 

33, ATc!T maintains the SGAT presei~tly does not contain any language on [esting of 

Qw"~'sI and CLEC OSS and interfaces. AT&T acknowledges that, in response to concerns raised b? 

ATtQ'I" regarding the lack of tesling language and the failure of Qwest to provide a test en\fironmer~t 

; t~ ; r ;  ~~zirrnrs thc produclitm environment, Qwest proposed remedial language to be included In tlic 

S<?Al,  bui llld its lmguage amounts Lo nothing more lhan an insufficient "paper proinisc.''i' 

A'T&T also proposed tcsiing language that is more cornprehensn~e than Qwest's propomhsultl makcs 

c-h;tr;gcs to the language proposed by  west." AT&T asserts its proposal 1s necessq in order to 

etlsurc that CLEUs are prov~ded with a specific contractual right cnforceable through complnmt 

pwmcx!ings before starc comm~ssions.~' 



k*--" 

4% ~9;f&F JISQ tztxnt%nds thai 2 stand-alone test en.vironn?ent is necessaly to sakisf)+ 

~~"i~r$f2&%~g%x%{&ir;B*kIist. itern 2, shou:i 5corparateG in the SGAT, and the Commission should 

 YE$@^$ ~ay&a'i@g~P~ornpiEatl~e wifSfei~ecklist item 2 until a stand-alone test environment is, in Pact, 

a%%k~i$%k? hfiltp~~irgages that the language contained in Qwest's SGAT concerning testing 

gf@*$&fs ~1'3rt gx7;~tliZ CEECs re test whether the Qwest systems and interfaces, and CLEC systems 

i ~ ~ i $  x%t~zftit"~s D u ~ $  T F ~  Q%YG~'S S S J ~ ~ " C ~ ~ ~ G ~ ~ ~ C I I I S ,  work as conternplated in a comn~er-cia1 setting in 

z~W%%%i&f t.in!nar;es Fzke~@trsrs: Q'tt~e~1'~ proposed lanpage does not permit this type of' testing. 

A~~fifdrilg tr. A? k f. trs pfaparsed iansuagc ailows for such testing. " 
a! &T&T f t ~ ~ t r  argies that the ROC test is insufficient for the type of large scalc 

L X W ~ ~ C * ~ G & C % ~ E ~  t&Zitl;g tR%t AT&T seeks and does not test .4T&T-s interfaces and OSS that havc 

k ~ n  " i ~  @ve%'s dmms~ntzatti~~.'' Far this reason. ATSrT takes issue with the Facilitatar's 

f%k$!w$Pb&. h pmiczki~at~ AT&T is~cirrremed that thc FaciIitator's decision to defer the stand-alonc 

g-$"c , ~ i , k n g ~ ~ i 6 ~ c ~ a n e ~ ~  matt@ Bics i~i  the fidce; afthe FCC's holding that the provision of such testing is 

~ E S ~ F  k% 9cctiwt 2 3  efki ilT&T also disputes the Facilitator's finding that AT&T's Imguage 

&37 c % ~ m p ~ h ~ ~ t r ; e  pr&ucrkan testing for large scale-market entry "could prove disruptive to the OSS 

$3!S "y@t $ J ~ W C ~ . ~ S S  ~d&cSt;'ii>~, 

r? .rb Ai lard~ng to hT&T, there is no cvidence that the Minnesota test currently underway 

d im i~cd  fi,!: KEIC "uiird-?aty test. AT&T argues, moreover. that the Facilitator's language for 

I: $ 2  ,,4 -;<? make+ Xcstmp ~ O P C  Stb'ficuZt and ignores past problems encountered by ATLSL'T, For 



~ ~ f & p l e *  ;ftr;it'i,xi nitht. SGAT spelling oul specific test language, a CLEC and Qwest must negotiate 

m A'% &3" urgm US to adopt Its spec~fic, camprehensive test language because Q~$lesf 

&~~?ieaf LI-%T X:ICIR%~S fb conlfuct a cornp~ehenslve test in Minnesota, although the interconnection 

$gccPn%fti & p p ~ ~ \ ~ t d  by the Miru~esota commission con~ained language permitting such a test. 

f t l  iC1 ~ $ S Q  I ~ ~ C S  excuption wilh tl lc Facilita~or's imposition of all l.esting costs on the CLEC, 

~xtsernt.,i? ?!we rcj 1x0 rcasarx why each party should not bear ils own costs.60 

t-"; .4T&?' co~rcludes by urging the Commission reject the Facilitator's r~solutioil, 

ic&c!~kdrng his yaupased SGAT language in favor of AT&T's proposal."' 

d l  ~JWCSI agt'cs ~ v i t l ~  tlic language changes proposed by the Facilitatsr and urges the 

%'P~~IBT~$$~s~B to acccpt the Fac~l~tator's resolution with the addition of a Qwest-proposed clarification 

4~ !5f;,iaT 3 i2,2.c),3.5 to include the phrase "in addltion to the testing sct forth in 8 12.2.9.3."~' 

45 qtvesf argues tllat A?'&T7s proposed language for f 12.2.9.3.5 would irnpose a 

~ ~ e 4 a i p " ~ ' c  alrpruach tc* csmprchcnsive testing that would not allow for negotiation behvcen Qwest 

a%I f'1E.FC3:'. ividt respect to test scope, conditions. or payment responsibility.b' Qwcst further 

:~i&nf#al.ts. t ia t  1: responded to ATSrT's concerns about a lack of SG,4T language to address the 

'le6hnJi: 1.t ccllrs~riercd necessary :o address the effectiveness of Qwest's OSS to stlpport large-scale 

%t;31r%ri tf7t1-y by C1,ECs by proposing SGAT 6 12.2.9.3 in Exhibit WS~-QWE-MS-?." Qwest 



ascm that AT&Ts detailed proposal 9br comprehensive production te,iTang i s  

and d&p~imfiv~.'"C 
- 

4% Our review of the record in this proceeding leaves us with the firm conviction thtmt the 

ROC fhitef p m y  testing of Qtvest's OSS is and will continue to t ~ e  rigorous and comprehens'ive, 

Fu&emsrc, the Gamm-%ion notes that parties will have another and. arguably. more substantiuc 

~pp~gani ty  to address key aspects of this issue when Commission considers the CICIUF ~csting 

ra%fts in refmeace to $age-scale entry later in this proceeding. ;\/lo~eover, some of Qw~st's resting 

gra~durns will aYso be examined during the ROC OSS testing. When the time comes for the 

C~s~ ia iusa  f ~ b  c~ns id~f  the CICMP and ROC OSS testing results, the parties should prepared io 

disc= i.l1 detail the- scope of resting, including hov  the scope(s) proposed i11 this procccdirq 

QarnpB'e: with thass: provided by BOCs that have heretofore rcceived the FCC's authorizntiun to 

pravitjc in-regisilai ulierL4.T.4 sentices in other states 

1 3  

4 8 .  Acc~rdingly, the Commission finds that P~acilitaror's resolurion appmpriatc, 

acw&.i-t%bk ant,! rewived in a mamier that is consistent svith the public interest and the rcquiremenr 

&&B f N @ i  campi? with rrhecklisr item 2, Therefore, consistent with our ofi-stated requirement that 

01;si~%:~s c~mpitbncc with this and other checklist irerns is contingent upon the receipl of a 

Y&-ZS~"D.U._$&~ P T S ~ O ~ %  respecting germane ROC 05s lestingresults - and with one minor exception - we 

o~:i:~p% 08d adaft a'nc Faciiitator's resolution concen~ing OSS Testvzg. The change we maice goes to 

$Erg h%t staic?ixec rn the FaciEiia~~~*s pr~posed language for SGAT 4 12.2.9.3.5: ''Absent ofirliiing tlrul 

$ 3 ~  IGSIS~ f<c>pev onti ;icfmi/~m addres5 m t r a  qf'canrmorr rnterpsr to rhr CLEC romnll4~!ir~r, the c o s ~  

:;'hulJb, x ~ ~ ~ ~ p e t P I ' ~ ~  J ~ L '  CLEC ~eqtiesftng fhc ~.e.s~.pproct.drtr-es." The recovery of OSS transitior~ cusrs 



rs topic rt~ai i s  morc approprialely addressed in our cost docket where the issue of cost recovery car6 

more f%Hy be explored than it has been in the ~ u l t i - ~ t a k  Proceeding. Therefore, the Cornln~ssion 

onlcrs that the last sentence in the Facilitator's proposed language for SGAT 9 12.2.9.3.5 be stricker~ 

&'art: Q~vest-s SGAT. Replacement SGAT language shall avb9ait our rcsolut~on of t!~e ~ssue of 

tcc~sw-y of CSSS tcsting costs in the process of our consideration of the recovery of OSS costs in 

gct~i:ral i t1 1.itility Casc No. 3495. 

, UNE-PICombinations lssues Resolved During Workshop Threc 

48. 'The Facilitator determined that the following UNE-P/Cornbinatinns issues were fiil?? 

rcscrl~cd cl~~rirlg Wc?rkskop Three and should be considered closed: 

1 ) Availnbilit-v of Switch Features with UAiE-Plu<h,r-~~u; 
2) Feu~z~res Available with UNE-P-PBX: UNE-P-E)SS, an(! Lf.VE-P-lSl/V. 
3 )  .hfzgi~ul~~rg~fioi~i Cs~tre.s Servires to UYE-P; 
3) High Speed Data with UNE-P-POTS nrzd UXE-P-ISDIU:; 
5 )  Converrrng From Resale to UAE-P; 
6 Uefi~tlr~or~ of1.lccess; 
7 )  Rcstrcctiolts oti UNE C'o~nbin~i~~or~s;  
8) Use Resll-icizons; 
9 )  Non-Sepur-atron of Con~birzerl Elenients; 
10) "Glue " Cl~urgesfor Combrnarlons; 
I 1) Qrderrng Equlpnient Ancillanl to LINE Con1D1~rur1on.s. 
12) Loop and iifzilriplexrng Comhinarioris; 
13) CLEC Loop Tenniiaations; 
14) UArE Conzbii~afiorl Forecasts; and 
15)  Delavs Fron~ Loadirrg CLEC Billiirg Rurcs r ~ t o  Q\c*c.cr '3 ~ ~ ~ r d n r s . ' ' ' '  

49, 'The Facilitator concluded that two UNE-P/Combinations ~ssucs st~ould bc coi~siilerd 

i:lahsd in part with the remaining disputed aspects of each issue addressed as disputed isstics in thc 

4 GtfE h'eporr or a subsequent workshop; these issues are: K ~ S ~ ~ I C I I I Z ~  A~~uilablc LIPiE C'i,nihl!t~rlu~?~ 

itub Gam!)tnrtrg Q\scsr Provided LINES With Ottler Elewenrs or- Ser-vrccs. 

.ftrdr=r Wr.grrrdirkg L!hl't; Report 
T'fijitf Caqie So. 3269 



$ 2 .  Finn! Zy* d'nough placed in rhe category of "resolved" UNE-PiCombinations issues, 

c~~s:a;min$ 3~wr~curring Cilargelr for URTE combirhions the Faicilitator observed, "[tlhcse 

$ ~ ~ & ~ l % ? p s  haye ROE tnsludsd evidence in support of any particular charges; consideration of pricing 

i ~ % t e $ i %  b e e ~  ggltetsfiy deferred to separate cost do~kets."~' The Cammission thus construes tlac 

#%ki%&for-s t-em1-t.t ruts respecting :~onr.eczirrr~r,n Chrr?ges as recommending deferral of the issue to 

9 b k  t051  d@~ki::ti. 

S 1 ,  T1lete having been na challenge to the Facil~tator's findir~gs and conclusions regarding 

8'& hrWi;ng in the pplries' post-UAfE R~purt briefing and having hereby found and conciuded that 

fh P*iFi~a:~r's r~~amm@nita%ioas are appropriate, reasonable and i:esolved in a manner that is 

G~TRsZsbmf with th&p-&blit: inlast  and the rcquiremenr that Qwcst comply with checklist item 2, the 

f+@%ts~f%i~% accepts ;rad adopts the FaciIitatitar's recommendations respecting the respecting the 

n&-+vzez:at resuIved U&X-PZfC~mbirra~ions issues. 

$2' N ~ L ~ ~ ~ ~ E - P ~ C Z ~ ~ ~ ~ I ~ ~ E ~ O R S  issues remained in dispute at the of Workshop Three, 

F, ProxpIsla~~bE Cancfusion Regarding Compliance \Tit$ Checklist item zb" 

$3 tol-;s:sx;renz w&ft the foregoing findings and conclusions. the Commission 

p%%'i~@dk7!4~~~3iig$'dd~~ tha~ Qwest h e  Fomd in con~pliance with section 271 (c)(2)(b)(ii) ofthe Acr. 

F$wgvck, khr Ct3za1rniwian's rcsanm~endation to the FCC regarding checklist iten? 2 is and shall be 

$rxQ6:i;; $P $31 QW~S* ,~  c ~ n k i n e f f ~ ~  compliance with this Oi-der. (bl Qwest modifvirlg its SGAT iri 

c&&fo%~rr~ty %jEh ihe ~ b ~ ~ g ~ e ~ t i ~ n e d  dixecnons as well as thc Commission's procedurc for 

ts~~~~,a:gt~ra"cqc>fx i~FP~bRr,pef t  SGAT revisions, and ( c )  the Commission's consideration of any and all 



&QX,*rl355 ecstrng Issues and Qwest Perfomance Assurance Plan ("QPAP") issues pertainirlg to 

E ' I s ~ A ~ $ s ~  f i ~ m  2 

EL $.L&ckBist Item 4 - Unrbandled Loops, Line S~litt ing,  and Nstwork Interface Devices 

4 Scctjon 2",ilic)(2)(B)(iv) of the Act requires that Qwest m d  other BOCs provide 

' ' :a  jce,~T ifttitp t~nstxlissio~ from the central office to the customer's prenlises, unbundled from Iocal 

n%\rtrh?rrp i7r aftler scn:ices.""" The FCC originally defined the loop as "a transmission facility 

t~~~ta~~t~xar l~s t r i t ru t ion  frame, or its equivalent, in an incumbent LEC central office, and the network 

~fpferhre dcvrec at tho customer premises."'0 The FCC later modified the dehnit~orl of the loop to 

ux.rcJi~da ":511 ft:t:li~ur~~, functions and capabilities of the transmission facilities, including dark fiber and 

b2$4ic;i?e&f cjcet~anlcs (cscept U~ose used for the provision of advanced services. such as DSLAkfs) 

ckai$:ad 'by rii~e inculnbenr LEC, between an incumbent LEC's central office and tile loop demarcation 

Imrli ~ : m  dte customer 

$5. Th'hc lIWI..' Report also addressed two subsidiary issues as checklist item 4 issues: 

ti) Irrrr +spbtumg {enabling competing carriers to provide both voice and data senices over n single 

!ocsp provfdcd by an incumbent LEC)" and (ii) the network interrace device ('WID")." 

/ --.-,*-rm___- ,. 

,,if 

4; 1 S,C" ?7C(c)(.Z)(U)(rv) 
'' jil~L:id rfr~n<pc?iriotl Ftrsi Reporr uiid Order.. 1 1 FCC Rcd at 15691, qj 380. 

t Y X  Wct~ta~d G)rtic~, 15 FCC Rcd at  3772.7 167. 

4f-I~be rirjttw F i  SRC' Unrnnrtc~lrcarroils Irtr . Sourlsbc~csteni Bcll Telcpi~otrc Compu:~~ .  Atrtl Soufh~t csrcy4?r liri'i 
i J~aradt$rcettc*nr ~ ~ P I T ~ ~ C C A ,  I ~ I C  ~ i /b /u  Sol~th\~estcr~r Bell Long Ut~rrtricc Pl~rsrioni to 5uc:rnti 2; ;  vt tiie 
4.4.; rt.~rsor)intr.l?r!clrlti:r:r .4r/ of lY56 to PI ovrde Irr-Regrorr. Ir~lerLA TA Sen*rccs In  Tc.ras, Mcmrandtlm Qptnlon artd Order, 
i,%* ~ J . : I L ~ c ~  hit lli).45, 15 FCC Rod 1 S354, 18515-18517, 323-329 (rel. June 30, 2000) (SI fBT %\a> 0,-drr) 
1 *!*hie ?+ID i g  deglrcd in t t ~ c  UNE Renlut~d Order "to include any means of interconnection af cust~mcr prcnuses 

wu~xq~ $0 $kc ~ncumbcnt LEC's dlsnihr~rton plant, such as a cross-connect dcv~ce used for that purpose," 15 FCC Reel at 
?z<!%,:~ 233 



9, iirrafa.arrbg& t ,aopti 

O, Bederred Irtop issues - 

$6. %he Factfimxur' delerred tx+*o loop issues: Acceptii~g Loop Orders With "l\!irro;l. " 

bddm~; f;t'f~-~&prin;c~t?z and Rewhwrg Cot!flicrs Betrveen the SGAT nnd Parallel ~ocurt~e,lrs?' 

RmEMidu: ~f t&g&c: iSsateS was befersed until, respectively, the completion of OSS tesling and the 

f%wExi ?FwT%s a&& Cmdi:ions %'tts~rsfia~." "The Commission will address the defet~ed loop issues 

: r ~  ~ ~ ; G M ~ & ~ \ T C E  with ihc Fncili~afar's recommendations. 

2 l,mp iswes ressgved during ?Vorkshop Tln ree 

+f "fie Pacili~~of zfetcm~ined that the folIowing loop issues were fully resolved during *. 

B 1 & s $ ~ b r t ~ ~ t  q"torsprSpn Den~itrc~~~io~z P ~ i ~ i f ;  
25 %>&fa2 '6.uf~ct~~s Dfgitul- Capable Loops; 
3'1 Paf id! tn p."~.o%c;iiing Lj~zbrmdl~d Loop-; 
4 F kdmi1:rtg ~+4'10~ilcz65c d n n f ~ g  Loop Freqtie?zq-; 
5 i 3fcrXi~~U~r Prilvidwg Uihz11zxIIe(1113k-C Loops; 

<t'kih%ftig &b@j-+ X?~3fitbf~:g1 Wt5; 
f f CLEC' .$ul;dror;xtnan +(br Condition Gtg Charges; 
R I  .k:ec%~s ta Lewp Fetittrrels. P-zinc:cio?is. arzd Capabllzt~ es; 
Q i Cj~g~gcs Li~ioi~di~g  loop*^; 
3 %  grid DS3 L ~ Q ~ T  Sp@c$ic~tions; 
e 3 1 c k j ~ r d f ~ ~ t ~ i d d  ~ t t s f ~ ~ ~ 5 @ f i c r 1 f ~ ~ '  
2 &~'w~xF a ~ r t  Rwp Testing (ITOXIS: 
l3 1 @?#ffzinf8fp tls$etftt,~r'e~~i~g fbr ihzbzarcileci Loops; 
" t z +a 7 r~a$r~z~%ir,~~t f~~rr"alme~crc 
g ,$ r CJiECE+;d lJwr Dffistzg~ee/ueiirs aborrt Disconnect fig or Cotznectirrp Loops; 
3 A j {++ e : ~  ,*~GC~L'L~S F C ~  QWCS/ F'uciirttss or1 CLEC C~tstonre~ Prem ises: 

At,".# a+%.? -- L- ".,.,-4,.k*~>z *<..*A*'- 

'fi P )&* . @E-3<kii:v sf. >ti j: 
" .%'Ftq i x q r e % m  &T% ~&f tn : t f i . ~  ahat c a p ~ t ~ ; ' ~ ~ d d r ~ 6 s  vakrdatic?:: prohiem thai either have nor surfzcrd or haventkt 

% & a  &z~ab:f$e G$ " R2jF 0% trstmg. ;lTkT's E s ~ c ~ i t o w ,  at 70 ATstT nevertheless "has agreed 
%<; *ftz a&: &z:%%F P6 tk*: E$-X a:;$ fcG: f4f 

" &$k#;.:.-ct$ .'%%.&I"$' S B & I P ~ ~  &C Fatdcliita:.ar ' :sm~leteil; rnt%:2rG tl;c fsrc! A 1  &T-s isme on coordinated tnstallat~ons arrd 
$q ~ ~ ~ @ + ~ ~ : E & ~ ~ ~ $ ; @ F T $ ,  B~,YPZ~~~C~E:B F C ~ Q ~  Ib: ;.rx;zr; Q \ ~ t i t ~ s  tdlilttocl af SGAT Q 9.2.2.9.7, u ~ h c h  E reflectlvc 

r%,: *'ir$@;rrv?y *~I$&Ixx: br7 I%.Z&T(*G W C ~ ~ < I % ~ C + ~ , ~ O $ I  iIFif.EmCn1 i na~  addressed coord~r~ated installatlons and 
~ F t z f + ~ t g r r a ~ @ ~ t * h * n  %,AX &TkT WB ratwintemd". :kis ri?iuc ciirr l?e considered "closed " AaT8T's Except~om, a i  2 1 



Poznrs ojCLEC .4scess to Unbundled Loops; 
Relrnqzcrshing Loops on Loss O J E P Z ~  ljSe Cz~stofi~rcrs, 
CLEC Hrghr ro Select From ~vai ldble  Loop Tec,ht~olog?c.~: 
A~rsccllarreow Charges; 
Utforecus~ed Our-ofHours Coordrtrated Loop hsrnlic~rror~s. 
Ollertmlc for Olcr-of-Hozirs I~~stallanons; 
Proi~fs o f  .4rcthori=arion; 
ICR Irire~~~al.~~for Lor-ge  loo,^ Orders; 
F ~ ~ I I I  Order Co~lfirt)~cllrorts; 
Cortrflrrous E E r c ~ ~ s r ~ ~ g  C O ~ I ~ I I U I I C E  IV~llh Loop I~tsfillliztlc)ti I t ~ ; l ~ ~ ~ i r i ~ ,  J : I ~  

Adniutenance and Repulr  pan^,. 77 

58.  AT&T maintains that two of the aforementioned issues. C'hi~rgcrsjkr' t'tri~ttii?:~:"; 

i s ~ i j / ~ . f  arrd O\ler.rtnteJoi. Out-of-Hozu-s I ~ I S I U ~ I U I I I ~ I I  were not completelly resol.rad tftincg iVork:;hv;? 

1 .  Regarding Cltalgesfa~. C'r~loadiizgLoops, AT&T states illat i t  ot~jecrcd to this ctlarsr 

an ~ubsequcnt workshops "on the grounds that Qwest is already recovm-ing tltc c o x  af eoridrtiorrir:$ 

in $1:; EWE lianp c h a r g e . " ' ~ ~ n s e q u e n t l y ,  AT&'[, contcnds thc issu:: of ~ ~ i ~ ~ r g c ~ + ~ l w  t:triwiiihitg 

Lirtyis i s  a mailer more appropriately addressed in a cost docket 

60 Qwest responds by pointing LO the Facilitaror's finding 2h2i thc FFCi'. bt~isrcrrd 17y J 

vrcerlt kderal district couft opinion, has esplicltly determined t i lal in~un~hei~t  l.i,C.~ 1~t3t. i h i r p ~  '/tji. 

csnbiilonmg loops of less than I & .  000 feet." Qwest contends Lhat inasrr~uch as AT&T diJ no! r:\lsr 

irs rec0vt;I-y argumenr during or upon the close of the Workshop Three procrecdings, AT"&-I' 

efficctivety forfeited its request for deferral of illis matter to state cost dockets.:'"Ti~us. C ~ ~ s ~ e s t  ~ ~ ~ t l i i l  

I?zve the C:omnz~ssion find that the cost of removing load coils and bridge taps is, 21s thc Factl~iizinr 

4 Ircicfr Regarding L f E  Hcporr 
tlri6y Case Nu, 3269 



~$GB& "'a be&%tzna& cast. i ~ i '  damg business'" that should be paid by "the CLEC" i~respective. 

R I a ~ p - t ~ 4 F y ,  F $ T G ~ E % ~ T  ;k=it~zuntbi:nf T,EC is or mzy be recovering the cost already in its loop rates. 

ef.  %%iti&. t&t Cernmtssicm generally Iaoks askance at and specifically disapproves of 

k2&& 2$rfm;p'tr A: 5aa;zhi~g issrhs ohar, shouId have been raised earlier inproceedlngs before us, we 

&?Z%@E p~&vd&a tisit ~ 2 2 ~ 4 1  ts the case in this insrmce, particularly given the manner in which the 

- :%E- dpw&% KG fii&i;r heen itFdm& ID \Yuri;shop Three. The Conmlssion also norcs Q i v e ~ t  

j -5f+yqm- 
* 4.. 

t z-.=,,-, .3$& Y -L; ~ s ~ c e i a a  b h ~  COST of unioading or conditjoning loops - a cos! i r e  agree 

qc..,.isr";+ -9-d,wII, $".c ?wmz h: %krz pany fur whom such unlonding or conditioning is done - is ull-eadj* being 

:c<t?%-~-rrf hk i.&et..'i ;r? t f ~  bop Therefore, tnc Comrniss~on agees wlh AT&?. that the cost 

8kFi3v$p :s;i: @~T+~ik%fi~pZa;t co%:&~~@ning ar delstading loops should be ~~eferred to the Conul-iiss~on's 

;*W' w?-*R@ti -t--' t.'ik$j:~% czm 3 ~ 3  3 $95. 

Z P ~  R-~1_*prt$qx%$ C~~C-FZY.J~~~~~'C.~G~F P > ~ f - q ~ ~ J $ c ~ i r n  ~ I ~ S I C I ~ ~ ~ I ~ O ~ Z .  ATICT points out the Facilitator 

i$$ ?&$*,&dJrc,$c rlxz $%stw fi raiad regarding tLEegropriet_v of different and, presumably, higher Qn es t 

i- b 8 ?i.r$P? Idfq;~f.*~ 'Y l~ri~&Lt~fti~~drr~$~a,i~ x#$&*- iEzi.yfj?~mn U ~ Q  Rule Chrtc~t7ilirg C o s t ~ ~ g  J2ferhodolo~~es, Phase II Order 
@&-~::,~-rn~de;sr-+tr f'd+i$ts $?c~%ce Ke *>t~ Ilil-"FC, ni 27,4 105 (1999) ("Because rhrs acwity [ L C ,  loop condltlonmg or 
:?&f-&&aii ~ ~ f i  he 3 e 5 f ~ 3 r ~ &  8s ii~B/%& fh? :eqU$rcmer.Is @ f a  partlctrlar end-user. the Comrmss~on belleves that ir Is 
ih~z'rii,~~u$* ::,, ?~c : - ;L~c ;+~w zt1~1n:'i~f bgc.;:fic :esv fromihe customer who requested the actjvlry. In response ta AT&T's 
C~T+Z,.Y:~ ~ ~ ~ p & S : z ~ q ~ ~ ~ ~ ~ : ~ ; j i l : x ) :  aliiatib:~ rc~overy far toop cond~r~onmg. we note that tile rate In Paragraph 208 of the 
b s , a e  i: r %ae r-,.;e v d g l ~ S t ~ k d  %SIT% {ha: cm;m in m l n r j :  SuppIemcntaI Flndings of Fact Conclus~ons of Law and 

r Y?~+afi* :1 : ~ Q J r t ~ " r .  ~ F % ~ , c Z  ?ki? 90-310-TC3, 3: 39, $0, 206. 208 (1996) (where~n ar paragraph 206 the 
3 ~W-PL~ I,$>- ? 51:1f-:fis+*3. t:: @ft:wl*r: pa:: '':! S hrBT di:catiy recovers the cost ofloop condlhoning through multenance 
j, civc:~.q: z.tia:- ,@T kr :4r;uI&~~ t b ~ ~ ~ ~ ~ r t t l i t ~ g  rat2 for the unbundled loop Li S WEST admts that an NRC mqIosed m 
ab.&s$.,;;lyq- $ * f l . ~ f i  ~ ~ & f i ? g i ~  % ~ 4 1 f ~  f r ~ ~ t l :  m iiiiu'nkc rrccorrery if the ma~nrcnance frrctors are not rcvlsed, and wherein nt 
~ ~ g ; z + , ~ ~ p :  :*,@ -F,.:Ci;::hi;iz;:s% &c:w *'?iccatr:c U. 5 WEST'S uniaadlng and br~dgc tap NRC cost srudy IS nnreasonablc 
~ : + 2  i ~ i 5  %;;-,a ;,~i-.~';:~~ni:~57~1,~~:7i$kc prcjpxd ioup cortdrnac~ng YRC resuirs m double recovery, the Comrmss:on finds th;it 
cz:, :~7i~i,ir.,c*f;.;~.-i~s;."I ~ l x r ~ i c x  fa? rieic,.ic~;sg nr F<?Crl;%gig ~ k w i d  Sc deiemned in a two stzp process Firs(, the rr~wl ~ r ~ f S c c l  
14;rri *:$,j:' all: 2-c :sJCdt~($ +- ? r t  ~ ' i i i f i ~ ~ ~ 1 2  h c ~ u n t  f3~t0 i  T h e  ?GRC for OSS should then he added KO ttus 
~:~k-d~,a 



rr%r& for instal$arisrts occumng after 5 pm." AT&T thus avers the issue of when the '.out-of-hours:-" 

%itti tr; qrplicable should be deferred to state c o s ~  dockets. Qwest does not contest AT&TSs point. 

i;vhs~=ing cnrly thgt "[ijf BT&T wishes to pursue this issue further, i t  should do so in 1 s t ~ ;  

zipjlir~frnaze {gost procreding."" The Commission agrees that the '"out-of-hours" issue raised b) 

.Z"f&T siwufd be taker1 up in our cost docket. 

cr3 Apart fro111 those issues raised by AT&T that are addressed above. no parry tucrlr Issr:: 

u'ilh $he I-crctlitatsr's findings anti conclusions respecting any of the other resolved Iaop issires 

4 The Facilitator concluded that five resolved loop issues should be cons~dercd rlrssed 

IE "j,,arn-\rvitEr tfic rcmainrng aspects of each issue zddressed as dispuled issues in the Gh:E R ~ p o r i .  

8eic%~di ikr. consideration in the General Tem~s  and Conditions Workshop. or refmetj roi- 

~l:&t:xlrl'tsi;icyzttirft~ by cacla state in its cost docket; these issues arc: Ofiring High C;7/lnc.itja urtrl F i l ~ a -  

L l m p r  ,.art u ~ l  Irrd~uldual Cuss Basu. Exlension Technoloal ro Give Loops 1;51)11' F~'tci:crtnnnIig. 

!J? ,YI:~ / /G~~~~FI  Hafrrs. Specrfijirrg l i epablr~ten~als  z r r  the SGAT, and Resparlsibilirj~fo~. Repczrr. ~mts." 

03 .  The Facilitator also listed two issues as resolved, but did not expressly label tlrenl as 

~ l i l ? & ~ t l ;  tlie~t: issues are: Access to Digital Loops FVIzere Available and Loc~p Zt~s;aikurron ~rocuss.''' 

'$he E:i~isrmri:;sicrn nates that AT&T raised both of these issues in Workshop Three* However, In i t s  

y'do$d*ikYE Ncpc-wr Exceptions, AT&T did not raise or brief these two issues or include t\lem In 11s 

Ir $lu:~g sf disputed toop issues. 

adrder Krgatdlni: CNE Report 
YiUiaky Cwr: 'No, 3.869 



, ~ ~ Q % S Z $ ~ % ~ % !  &zS the fofepcin~ d'ismssisn, the Commissisn finds and concludes that 

& 5 "  e d  i x ~  qpmpria te. se&onable and resolved in a manner that is 

S~~%%~SGZIZ &7th 5 b  #m&fbi: S1Etast and the requaemen? &at Qwest comply with checklisr item 3. 

W%c~%?ds%gIq, dhe C ~ ~ r n l ~ ~ ~ @ ~  GL:C$~$ md adapts rhe FaciIitator's recommendations, as expressly 

m<dg6zif ~fld46~ ~1~5wt2"ked 0 2 4  a'iror-e rrcqecting tha thirrj--bur resolved loop issues. 

'3, La* &ages remdning dispute 

6' 
# ?  3 s ~ e  l~&g tsne$ rmained at impasse at f i e  conclusaon of Workshop Three. 

D B p ~ t d  i m p  issues rro longer in controversy 

86 
% Ts-gi ax"e&c & ~ e ~ f ~ ~ k t t c d  h a p  ~ S ~ U C S ,  Rec@roctt,t' qf Trolible Isolnfro~~ Cliurges and 

h w 

% &T~G.P$~M"w T&.r~dt;q PP~A~PIES, t,vm GO% addressed sdin i z y  of rhc partlcs ' post- LrNE Report briefs, 

f&! !5&4a~z$h WW~" d ~ c *  thse ~SSISCS i Q  no longer be in contro.\.ersy and we hereby find 

c~>Zlr?adir :bag t&bs", FxiCtzfa~*~ ~ec~mrnertdatl~ns are apprapria~e, reasonable and resolved in a 

;hat S+ cu:rsrsasrsc sv;& :Rdre gublic tGtt;tCsi and the requirement t11ar Qwest comply with 

~8;~rz&zi~+i ii:::~ 4. $hc r:"at?ntrris:c~n ar3t)~rrs a~:dZ accepts the Facilitator's resolutions respecting 

h'~~~a@;.7%-$2' r%s- > ~ : 2 ~ i f $ k  ,&$ai?rit@?~ gl3iirgw &rid ~ # o p e r n l ~ : ~ t ~  T P S I I I I ~  ~rob!er)!s and directs Qwest to 

rr*eic 3% Fq13tky 1% -=CF;~Z$~RCC- t y e ~ : h i R t :  13inguage p r ~ p ~ s e d  hy the Fac~l~lator In resolving the former 



b. Disputed loop issues still in controversy 

w t e t f  i r s u L -  Standard Loorr Provisionin2 inre~*a l s  

70. The Reporl notes that "AT&T sought to change a nurnber of rhe stmdarti luap 

arilcruitls that are set forth in SGAT Exhibit C. ATKT argued that the 1enl;lh of some inten-ais wouki 

not p r ~ v l d e  CLECs a meaningful opportunity to compete, were dissn'n~lnatory oi. a i111~3~ ' i~~e f i l rv~ ,  

vjeIarcd stave la\%* in same cases. and would preclude CLECs from b e i ~ ~ g  able to meet tf-ic xcrbrice 

qtrality standards of some of the participating sta~es."~! 

71. The Facilitiitor rejected  he objections and su_egestions pc~siled 11). ATILT couccmirrg 

the intervals set out in Exhibit C and found that. absent state comrrlission find11:gs o f  special 

si~run~stmces or nccds there, the Exhibit C standards would otherwise adequareiy senre llltc 

t:ss.ripcritlvc nceds and  he public interest in all seven of the participating strttcs and shotlid hc 

aecnrci~xl substantial weight as they werc previously establishcd on ttte basis of'prcscntaticrns anti 

dinlapucs hp and among participants to the ROC process, which presumably considered rbc isstics 

relevwr under tire A G ~ . ~ ~  

71.  Staffmostly agrees with the Facilitator's findingsand urgcs tllc Curnrnlssiim t c ~  adi~;si 

rbctrr. Mnivevcr. Staff urges the Colnmission to reject the Exhib:~ C prov\siantng ~zrtct~a'ls h i t  

cenfliets,fith the Designed Services intervals for existing facilities set fbrth ~n our Qualiiy rafSen.rcr 

Standards. As Staffpoints out, NMAC 17.1 1.22.1 4(C) requires Qwest to instal!, for rnstxtec, snc  or 

mare DS1s ordered within 5 business days i n  high-density zones and with~rr 8 huslncss days 11) loiv- 

density znncs. This interval is shoner than the one proposed by Q w s t  in Esh~bi t  c'." Stafftl~erchrc 

f3r&r Rcgrrding r/NE Repon 
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F ~ ~ ~ ~ s ~ F  5b&rWw be irastfuc:1& to 5le a New Mexico specific Exhibit C to its SGAT that is fuPly 

r&aaam? w:eh &P in:mai~ rapired by NNAC 17. '1 I . ? ~ . I ~ ( c ) . ~ '  

75.  -Q"r&S l h a ~  che Facilitator's resolution of this issue ignores evidence presented 

b? ec%"%&? 1fB jil;iat c6'ECs conccming the weigllt io be given to Qwest's Exhibit C. AT&T 

cmZaP& the ExkX'iif C inrenals should not have been accorded the substantial weight the Facilitator 

&a 
gaGr then AccaMang %is ATSF, '"jtjhe evidence is unrehied that the SIG [Qwest's "Service 

B:~k~;a.d Gmdcq was never pres+n?ec! ta the ROC TAG for ~ t s  appro~~al."9b Nor, AT&T argues, did 

2 % ~  ROC' TAG fam~fiy appwe m y  of the standard intervals in the SIG.~' Finally, AT&T states 

*"tjhsra$&rt hC:: St6 W'B t s ~ 8  plrese13te.d 10 the ROC TAG is because the ROC TAG does not control 

ti%%? @ p ~ ~ g & f  ~ l f  ~tmdaaf $t12~stfd5.*'" 

Yb 

.i AT&T s\fm. nmreovcr7 that tf3e Facilitator's co~~clusion that ATBT cited no widenct. 

lh& %$$&ST& dfnm0asSr8ie that ttw internis da not ~ ~ i .  ir a meaningful opportunity to competc is 

ss&ph6qpnarc Af'S5: s@erssc=s the burden ~hould  be on Qwest to first esrablish that the Exhibit C 

eD;lrm%fs d i  with E ~ O S ~  i ~ f t ~ ~ a l s  i t  prt?.vldes ta rtself, i t s  affiliates or its retail customcrs. 

:%'FAT a ~ t ~ 5 5  ik:t m the ai;zsenct* ~rfp'zail)' masure. Q w m  must establish that these intervals pro~jdc 

GLLFf-m~ @ !n;rm~rrgfs3 nppssanrq: to cctmpets AT&T conrends that the Facilitator's dcc isiuv 

itruim,r~gri%icty s&r&s ithis burdm T(T CLECS.~ hT&T proceeds to argue that the Facilitaror's 

f~%%futax3~ afs<r t,&%~"rr~& evidence presented by )\T&T as to nrlily the disputed intervals are 



tnnpprapnatc, discriminatory, do not provide the CLECs a meaningfill opportunity to compere. do 

7aa: ri~~nyrlt $vith state-approved intervals, and do not put the CLECs in a pos~tlon to be able to 

ccrnpty wltlr siatc-approvcd intervals. l o o  

7 5 .  A'T&'lL concludes by urging the Commission to reject the Faciiita!or's 

I t~.ta'i~~r~le~-idtttions I-) in thcir entirety and to revise the disputed intervals in the manner proposed 13:: 

>Y"j.-*& % * @."r 

74. i%r its part, Q\vest disagrees with AT&T's charncteriza~ion of the process establishing 

Z i i ~  Ehfltbil C i.riitxl'als, contending that the intervals in its SIG, which f o m s  the basis of the Esllibi! 

P>tn~erv~iis, were rjcgotiated and agreed upon in the R,OC-established performance indicator 

dcflntrinvl {"'PlD":i negotiations and that those negotiations benefited from full. open. and substantial 

p8fljripsrian by the CLEC community."' As a consequence, Qwest continues. the Facilitator was 

petieclfy l l ~ ~ l l f i e i i  In c,o~zf'c=rring the Exhibit C intervals the weight he did.'"-' 

9 
I Q\vast additionally maintains that AT&T failed to present any evidence that would 

%ki-ow that the rntervals in Exhibit C are discnrninatory or deprive it of a nicaininghl opportunity to 

ci?irrtlerc. I:urthemorc, in response to AT&T's claitns that Qwest must prove that its iiitervais 

ptri3vtrJ:c ;r meanmgful opportunity to compete, Qwest asserts it satisfied its obligation by prescntitlg 

dlr ~videncc from the ROC negotiations. I11 addition, Qwest states that i t  also presented evidence, 

EM? rCli7ilfted by AT&T, on the intervals offered by other ~ 0 ~ s . ' ' ~  

U~ljCi?pf %qgxrulirzg e?VE Repon 
4 !!$ti$> (*#SF Nn. 3260 



*.?L 

8 -  Cex%e;-i?lSn~ the m i e - ~ i i i c  raren-z! ~ssue raised by Stafi: Qwest urges the 

C&xmi&iii& E t l  find tP&"rfti~ ZSSi inrwaIs proposed i 6  Exhibit C are at pariry with what Qwest 

@a~"'fs 1% ?a&%$ cssxef~as m d  lit% ;'r$dopt those inrewds in place of the ones the Commission 

p@%i@&ly 9&9pz& trSo X&WC t -7, x $ .22 1 d~c~.to5 

y9- -t,&~cf~CY,es ur&g the Commission to reject PiTgiT's arguments in their 

aFeif;& a&G tcl &?apt lELe Facr Iiiaior4s recommendations on thls issue. 

5s. z?~srsisr%~t witk PLileFaciiitatorfs findings, our investigation into this matter leaves us 

Pirn~S? i;-"b2fixrazke4 drat ,"iG&T';characie:nzation of ifie ROC process is ina~ccurate. AT&T did, in facr, 

k a ~ e m p l e  Q%~~u~a'tytk'iffrjff, tkc ROC process to critique the intervals it takes issue with here. The 

~ G ~ F S & ~ ? @  2%~r@fi%% ~~fisf:ittds that €hc Fzc.ititator was correct in according (&vest's Exhibit C the 

~ b ~ & a h , c  h& gave r& ia his ana$t.r;is an& m, wi$h the exception of the Eshibit C intervals that are 

f&z~%i%rg~.i: ~ a . ; G i  timse ci7bik2sd 2s NMAC 1 f, 1 1-22. IJIC), the Commission accepts and adopts the 

a '  mt3etl;ir rafi a f $ r ~ t l i d ~ ~ L i  L f ~ p  Pror*i~~un tllg Ill t en~a Is. 

88 C~ncemjsxg &es-~ate-@ccific in1t:n'ais issue. in Utility Case No. 3437 wc adopted 

wkgatmd $svi~es'* instaf4airurn intervals for existing facilities that are codified at NMAC 

i' O ,a"" y &'pk Ti+: . i , Wedonat Gndpesu;lr*i*;e Qwcst's assertion that itspertinent Exhibit C intervals 

&TZ~&%@''M~ p&~$)*'wi2SE tb~se required 2dy WMAC 17.1 I.22.14(C). The Commission's conceal ir; 

&,Q?  as^$ w $~"q~:ritb, b2t)k;f riles, to provision, for example, DS 1 s ordered by Qwest's own retail 

gC d;h~~7~i%Wi ~ * ~ ; J E z s ~ &  than i t may bbs willing. under Exhibit C, to provision DSl s ordered at 

- -  " 1i-i &E dfaf:t*c?f:;% i fd f~~ i i~ l i  i f i n  R a t ~  Esrubl:sfr~~:g Consusler Prot~ctlon and Q u a l r ~  u f S p n ~ ~ c o  Srirn~lurrl;, /or 
~#?'z~,Y;~Y%&E~cQ~~~"JP:$ d;c;.uiz~ IR ;Yt?t i'Jerrm Pttrstiilni rrj  Horrse B1ll400. Flrlnl Order Adopting 17.1 1.16 NMAC and 
; ",S "a2 &MW~', i f;l;t:; d:as~: gis- ,1537 <Dee 12, 2000) 



whalesate by CLECs for their retail customers. Such an occurrence clearly would nof be consistent 

with tile requirements of the Act. Indeed, section 25 1 (c)i3) requires BC1Cs such as Q.rvest ta pmvidt* 

my requesting telecommunications carrier nondiscriminatory access to network elcmenits "on rates, 

=r!OF terns and conditions that are just, reasonable and rzori-discri?7linato1~~ . . . 

82. 'The Facilitator recognized that "special circumstances or needs" o f  tfle stares 

participating in the Multi-Stale Proceeding might warrant different pro~visior~ing standards t1lsn;hc 

Exhibit C intervals that he found to be generally adequa te . 'O~~nsequen! !v ,  the Facilij:aror 

rccon~n~cnded that the provisioning intervals set forth in Qwest's proposed SGAT Exhibit C uoutd 

d?di?qnatcly serve the competitive needs and the public interest in the seven participating states iin khc 

abxbfelice of unique state requirements. 

83. The unique state requirements to which the Facilitator alluded esist inNeli\rItidexica in 

thc fomthe Quality of  Service Standards we recently adopted in Utility Case No. 3337. Theret'orc. 

i l~c Commission finds that, to the extent that the provisioning intervals appcarins in EshZlcrtt C to 

Qctresr's SGAT are inconsistent with rhose codified in our Quality of Setvice Standards, Qsvesr's 

proposad SGAT Exhibit C does not adequately serve the cornpetirivr: needs :md the public littcxcs~ in 

New Mexico. Accordingly, the Commission directs Qwest to file n Ne!w Mcsico-specific Exti~bit (' 

10 i t s  SOAT that is reflective of and fully consisterrt with the intervals rcqutccd by KkiAC' 

17.1 1.22.14(C). 

1lJV 47 (I.S.C. (i 25 1 i c f (3)  (crnphasis added). 

Order Regarding UNE Report 
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m u % e &  f%ne 2 - b o p  ~muis io~dn2 and Repah- I n r e d s  - Umh 

4 .  As indicated by theFacsilitatoi, h i s  disputed issue was specific to the state o f  l i ' r~h  

and nee4 ti3i be resolved here beyond the resoluiian of Statidnrd Lloop Pravisinttivrg I r e t c r ~ l r D  

dis~ussd above. 

&utf:it 'fssne 4-D~lats in flze Rnil-Out of.4DS.L arrd PSD:Y Capable Loops 

$5,. This issue goes to the undlspured fact that Qwest has been slow In makng ADSI, ar~t l  

1SDKap;tble l aop~a~~ i lab le  to CLECs, thus potentialiy impeding the clevelopmcr~t of competltritn 

3a ahat 5wtor. The F~lciIitaror appeared to conclude that Qwest's Frozen SGAT for this groupirty uf 

imci; is d6-qustl.e and may m a i n  unchanged if and only if Qwest deals with the need to respvav~d 

qtaiekI3 iit receives requms for low-demand products, an issue pu~rponedly LO btre ddrcsscd rr i  

rho Gf=~emj Tams ad Conditions sectim of the Facilitator's Graltp 3 ~ c ~ a r ! . ' ' '  

86" la i& f @day conmen& fiIed ir: his docker on August 30, 2001. Qtvesa sta?~:d: 

C~nsistent witfi this recommendation, Qwest. ..will move in an 
expeditious rnan.neT as osltliried in the report. This tcrplc will bc 
addressed in p a f i x  detail in the workshop and resulting repori md 
comments relating tcc General Terms and Condirions.'" 

87. Thc Facilitator nated that Qwesr had not disputed the ficr that these deiabs occur, 

Bna~xi, QVJE.,~A$ sugga~ed delays were due to the low demand for ,4DS L and TSDS capahis rocl~~a ' ' ' 

88. The Commission is cancmed that Qwea has not dispu~ed that these deiiiys rlt 

prrrruistaning rqatcsted sewices occur. We believe that such delrrys will impede the deveiopn~enr n f 



compnieion far products that depend on ADSL and lSDN capabIc Isops. This Is, apparcntiy, a 

conccnr chord  hy tile Facilitator, who noted that: 

Qwcst hasmany limes in these worksilops justified the lack ofcertain 
standard offerings by citing low demand for them. If Qwest continues 
ro seek to avoid prior identification of terrns and conditions for low- 
demand offerings, i t  is essential that i t  be prepared to respond quickl!. 
in the future to CLEC requests for access to non-standard Uh%s. The 
general process for doing so is scheduled to be addressed in the 
workshop covering General Terms and Conditions. "' 

Facililator proceeded to observe that the 

circumstances surrounding this issue warrant as wcll a formal 
expression of Qwest's intent w ~ t h  respect to moving as espedirl~usl!~ 
as possible to respond to non-standard offerings. Therefore. Qwest 
should do so in its comments to the co~nmissions on this report, in 
order to permit considera~ion ofthat issue in the contest of fhc repon 
to come, which will address general ternls and conditions. including 
the promptness with which Qwest will be prepared to rcspnnd to 
proper, but nonstandard CLEC requests in the ~uturc."~" 

89. Sraff  also shares these concerns. I D  

YO. For these reasons, the Commissjon conditionally accepl:s aiid adopts the Fncititaki?r's 

rcsalurian ofDcllz-vs i,r the Roll-Our of ADSL arld ISl)hl Capable Luon.~ nrld Icroks Ft.~nvarrd to a rno1.v 

f i l l y  rrrtlcularcd and programmatic "...expression of Qwesr's intrn~ it\.itir respect to I I I ~ ~ V I T ~ ~  ias 

.. . cxpcciitiously as possible to respond to non-standard offerings.. . In our upcumtt~g n~nsirieratiun uf' 

tlte firot~p 5 R ~ p o r f .  

91, The Comm~ssion notes that our conditional approval ofthe Facilitaror's rcsoluiian or' 

illis issue should not be construed to connote a finding of con~pl ia~~ce  \sith this :ispeg uf rttccktlsr 

l\F fii 

"' /ri 
t ft ,  S ~ ~ l r s  Proposed Fmdmgs, at 12-13 
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item 4. Consistent with our conclusion below ttlat the number st'rnatlcss EtFr6l;;>int: z5-3 BP $132!~~  

satisfactorily addressed andlor completed by Qvest - ~o;~ led  w l h  bhc i~fnptr~a&de tfb%ii;:~~i;b;;l~.~i:3;.a~ 

matters such as this one to fully and irreversibly opening thc incnl rel~~~~rtrrnim~c+~z~~~~:-~ ~+,srxc. : -  , 

New Mexico to meaningful competition - milirstes aagir~st 3 finding c,,f r..ortiplrar~~ae :+ asit 2 P---:&> I:: 

item 4 at this juncture in the proceedings. the C:nnrmisnan cnr.tlla,t tir~ic.:r&:. i)n$;s 2 %  s i  

compliance with checklist item 4 unless and unrjl th12 iss~:ir.fc IS ndcqti;ri~t.f) rr:$ct:ri$ t;+i 

Dispae ted Issue 6 - S~ecztrum Contpatilridi~y 

92. Spectrum compatibilrty generally rneans the al?iltt) ~~frrztalttptc tin,rri crh 2 % .  :*:b!. I t ,c?-,:i- 

through a common cable without causirlg each altler's signah degads gr,r:t ax; , I T L C ~ G , ~ ~ T ~ *  !i - 

As to this matter, the Facilitator concluded that thee issws ~ciptirr.frt r.y,:sn\~ttcir+ :rt.$tre*wmi--." # -  ? 

(b) remote DSL and repeater d~ployn~ent, and (c)  p~.~~irislotr, nf it;CfMCt !;t~%k;;~511: i.5& i s  

Treat~lre~tt of ns 

93. Regarding the treatment of T 1 s, the I-"aciltmtor p r ~ p f > ~ ~ i j ,  ct!c~l:~t~~ r ~ r  18% i r ? : ; ~ " ? ,  = i s  1-6. t -7s 

as to better clarify Qwest's obligation to: (i) to place T I  s In1 bttrder grcr.;rpm; rh,~r: ri;rrit::~a~~z 5;2:~~~6f.r*.1+ , i 

possibilities and jii) to replace Tls thal are causing disru~bsincea ivlti: atreiti:t*~$g:*lrai~l:~rjv- .exp2u.-c .1; 

possible. 'I8 

94. Staff endorses the Facilitator's resolulinn af thr: .I I tiir;uc: '' 

95. AT&T for the most part accsprs the Facitrt;;ltor'?; rri%\lry?it?n i,gi:Gstrii ,: : -7- 

requests that the language be madified ro read: "Qwesr als~, ivjzrecr;:l~dt, 411) i ~ ~ ~ l r " :  .'n,ii-;v. 5, ( 2  
' 

t i 7  U;VE Report, at 57. 

'la ld. at 57-58. 
119 Staffs Proposed Findtngs, at 13- 14. 
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de-fmed by the FCC or the Commission will he rnaqaged as required bji the FCC nrt~s &%I& nrdw m A  

tndustq standards.'"'" 

96. Qwest disagrees with .4T&T's suggested modiiicatim ,sin the ~ o i ~ a b s  riMr l h - ~  

Facilitator's language, "required by the FCC lules", adequately rcspirnds ra AYt'&T9s iCyuZ5: :iu;ir 

a*?. i 8,- Qwcst also comply with FCC "o~ders."'" Qrvest contends, n'rolcuvcb, ~i?:kk ;ti& t ii;r n;..: 

sufficiently described the industry standards in  which Qwcst xvnttTb h:: rcyaired tpt a$'l;e:c~ 1:; :k: 

mdustry group(s5 that would Issue such standards."' 

97. 0, this issue, u-e find ourselves in partial agreemem rcith AT&T Si't:!ti~ tssmc: i .:hr 

SGAT modification AT&T suggeus, our modi5catian cliffercs frt~rtr :tT&7''~ rs; g~tz;:c- k ~ ! i  

nonetheless important respect. That is, the Comn~isslon believes f f ~c  Fa?;l;sctztence o f t h ~  F,;c:iic~i,s;'s 

proposed SGA'F tj 9.2.6.4 language should be revised to read "Qwesc it EF? spa:irm.n a:fi,tiwsc ;h.gs 

teclmology as dcfined inits spectrum policy and agrees tftai ally futitrttrtz "kr~a.twrteii-csr~cr'" ~lc&nzd by 

&te FCC or the Commission wiI1 he rnanased as required by FCC Rtrle$r nxd Cfrdc~s$ " i our tv.dqa~d 

nudiiication is italicized). However. we reject the industry statldord 1;ti'k~zls~e sgggostgd b)  1 f zi f. 

as we believe that this language, as Qwest points out witti jusi.ifLtcsarf1.it3., IP tap 

98, Accordingly, as modified above, wc accept and adap; t%ic Fac$ltt;t~ez'~ :cs.trk~r!rot? 

respecting the TI issue and direct Qwcst to modify its SGA7 5 9i.2.t1.4 ;acsrr~tir'npi!+~ 

Ret~rd~re DSL avtd Repeater Deplovnw~tr 

99. With respect to remote DSL and rqe3icr dqiFit~yi7ni;n:, rttl: F'@z%lir;iiiir !~-::pii~;~ii 

addressing the concerns raised by the pafiies b> addmg SG:t*i' Iiminj:t:ug:: i ~ ~ k r i ~ ~ ~ t r r i ~ i  <).ti:';: ;,- 

:'%T&T's Exceprrons. at 30. 
12 1 r$\l:esY1s Proposed Fmdmgs, ai 25. 
::-: [d 
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& ~ k e  msanabie a~tisns wben given specific infomation about nettxrork locations whem its O%I~'II 

use i)r remtrte L)St dqiaymcnt couid disrupt cintral ofirce based CLEC DSL scwice~."' 

TXra Facili&tor noted that his "resa!usian shodd be considered interim ancl subjecr ro recot~siu'eratiut~ 

2 mek Gmc as the FCC takes any material action i~ connection wit11 the zirvice mcl c1311serft it 

cxpe-t~ f# receive by .Iamay 2002 iiom the NNC.""' 

1 Staff endorses the Facilitator's resolution regarding remote DSL arid repcaicr 

POI. AT&T maintains that the Facilitator% resolution of this issue misses the point, tvhicli 

$4 kiieves is ze! e@ablish mtes IXOW thzil set the ground rules for ensuz-ing that this nasccnt arca of 

c~mpcfirian is rtElav2ed ra fi~vfish and is not encumbered bly Qwest's actions in depluyh~g r~rxrlc,~tt: 

I? 

D$f,an$ tepeale~~ '+' '4 T&T asserts ihe Facili tator's resolution leaves CLlECs with ", . . tl\c f f~bson"~ 

c'wia xsfdisirtsing eonipelitis*dyserjsiiive business information with which Q~vest can, and has kkrc 

i ,~rn i i \~z:  t ; ~ ,  osc: to i~ [sic:] c~rnpetitlive advanrase in responding in the marker, in order ta $lair! 

Qtveggss sam~tmeni In do what it should a'rready be doing: not install fiicilities that will inter t'trc 

"-fA 
w#& CtE&f~s~~ices,""-' AT&I thus contends that zt aminimum, the Commission should rcclurrsi 

Chest ?a dqlay railat:: DSL technology in a manner that will minimize spectmn~ compatibility 

ras$rra xm the f ~ ~ i a r e , ' ~ ~ c r e f b r e .  AT&T asks the Commission to require that Qwest discotltinlte 



agrees with his resolutioc. However, the Facilitator's proposed SCAT Iaiilguagc i";trlat"aJ sllc'i~i!:tf 1 % ~  

strengthened in two ways. 

depl~y-ment of known disturbers in its remote depioynlents, and eitmitl-arc thr  abIig~:!,-?r, tbr, 

. . 
Facilitator places on CLECs to disclose competitively Gnsitive business tnfonnxtior: t~ @best " 

102. Qwest urges the Commission to rejxt .4T&T's proposals, QW~SE poinfb O I ~ E  that B~PZPL 

cuc currently no FCC rules in place regarding deployment of rcmntt: IDST,$ ax1 ihaf the FCC- s. 

awaiiing the results of the NRIC report on this issuc, due out in January Z O E  t h i i j  $ 8 ~  Fct- +tt.icpf< 

~ndustry-wide guidelines for deployment of renmte DSLs, Qwest sccs rrcr rezmrt fat? ihr C ~ ? F ~ I ~ I ~ C Z S ~ V ~ " ~ I  

to forge ahead with SGAT language that dictates network requtrcmenkr $31- !ra!l ehrr3r.r~ a! rh1.1, ta:ilr 

103. We believe the Facilitator's resolution rrgadrng rc:moir: LJSL .3mt E$?illfikif 

deployn~ent constitutes a valiant attempt to resolve a complex issue. On tile whaic, the Coniffir s$:i~?'r 

104. Fjrsr, the Commission directs Qwest to rnrorpor;rtc: inm Si<;,&'f' $ 8  Z'tr langit;!$c 3h;lt 

strictl:~ limits Qwest's remole DSL deployment lo cases w'rrerr thrrr! clitn be 1x0 ri;lcrt%'r~ar~e," r,\r;tk 

CLEC central-office based DSL services. This lin~itarion should Izc tc-rslpaniry, i:t;;trr~& i.;lr~li\c.mtii th: 

l IRlC recantmendation on remote deployment nf DSL is issued."' 

105, Second, the Commission believes the Fracilitarnr's proposed 3 %r!.2,t~$&bsecrion sbatslti 

be revised ro reflect that Qivest should bear the burden ofpraving wfry i t  silarottl xicia Z&U~!? [tic ~ t i s \  

of  resolving spectral inconlpatibility issues in those instances it.ficre. it c g t ~  bc shtwrr tt:;~nrcmt>zc 

''* Q~-cst.s Proposed Findings, at  2 5 .  

''I This modification merely achowledgcs and rat~fies Cjtvcsi's cnnlmxtmnr f r r  " , on;> F Z C T ~ ' ~ ~ ' C  ~ i r ~ l ~ r ~  FZ:-l ;* 
locat~ons far from central o~iices, in locations where CLEC ccntral-affrcr baseit ffSL wlli act e\;u; t k&%u~tr l~$  E L  'ki 
Repurl, at  56) Moreover, Owest has ". . .also agreed to inciudc ur SCizZ'F Scrl1cit~tJ,2,fr 1 d cuirun;tn+crit:o i ,~~sn%; . l t  #hit 
f i l  NRIC recamendat~on  on remote deployment of DSL " (id! 
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equipment was deployed in a manner inconsistent with current guidelines than &ckwId FILRX~E' 

campalibilit)., ST&& as the NRIC issue TI .417 guide1ines.'3' 

tQ6, Therefore. the Commission directs Qwest to modjfy the SG.A.T subsrctiu~i prbaposc;l 

b$ tjnc Facifitator for 9 9.2.6 to read as follows: 

ii"here a CLEC demonstrates to Qwest that it has deployed central- 
oFGw baed DSL services senring a reasonably defined area, i t  shall 
be entitled tto require @vest to take appropriate measures to mitigate 
the dmonmabtts adverse effects on such senlice that arise from 
@.vest's use of repeaters or remotely deployed DSL service in that 
area- Ti sfialt b:: presumed that the casts of such mitigation will not be 
eErargeitMe to m y  CLEC or to any other customer; however, Qwest 
s11a1! have the; right to rebut this presumption, which it may do by 
dc~nonstrabing to the Commission by a prcpanderance of the evidence 
%ha! the incremental cosfs of mitigation would be sufficient to cause a 
srtbstmtia! effgcl upon other customers (including but not limited to 
CLSCs securing IfiJEs) if charged to them; and, for those instances 
~ ~ ' ~ ~ c r c  rmofe x D ~ L  equipntet~r has been deplovsd in a mannor 
ic;rnt;.cisrgt~r with awrgtzt gtridelines that would etzsrrre conrpatihility 
fA~ft i+l i  a,r fhi?. 8R.K issue Tl.417 ,guidelines), Qkvcssr .shall have rite 
rigrtt $0 rLfblxf this prcst~mptio~, which it nray do bv denaot~sfrati~ig fa 
ritc C'un~~~ission + a prepontieranre oftt~e evidence /hat ir shoulrlnot 
&*ar fj14 G O S ~  af~~501Ving spr-lctral !rtcomparibiiig issuesfor remore 
xLHL cqtrt'pthenr deployed 1 1  srcl~ afmlzio?!. Upon eirher such e 
sitawi~g, the Commission may determini: how to apportion 
zspnsibiilty for ;hast: costs, including. but not lin~ited to CLECs 
laki,@ services under this SGAT.'~' 

-7- L 4 ' L L /  ,̂ .".--.--.UIUL 

A ," 
zb*t w - e  Wi-ed 10 ~r&rlhx$ SGAT mdificatlon upon nonng that Qwest hzs prevrously stated: "TIE 1.4 rccantl:, 

'ci;%ked xki f i x ?  && ~ f t ' ~ c : o ~ m & ~ t f a ~ . T 1 . 4 1 7 .  m which among other rh~ngs, Ir recommended the use of nine svcrrmn 
tkiai 33 x$t t t tb f jq  F ~ L L Y  aP;BCjli'~n~eJi sewlces TI El then charged rhr Common Language Group wrh es~ablrst?rn$ Si'l 
r$&k3 ro ~&icl$ the OIEI~S f;peemmr;Iasscs " @vest's LegaE Brtei Regarding Dlsputrd 'LVorkshop #3, Session LI Is5ut:b 

f%e;kl~ P f y  /J,~rr%btdZr& Lmps], at 38. Qwesr hen  goes on to report rhar i t  .'... ism the process ofumplenrnting thire 
?i61%$C2 CLP&-S csaalrsSred &;the Common Language Group for spectrum nlanagement purposes." 1d We v\rw Qrvcst's 
tm!cnagtat.- of i k  Ti Sf 7 gu?li&ltne$ for WMC! codc.5 a s  rnd:catlve of Qwest's wiziilinpless to "forge ahcad" WIZPI 
~h2 &&p~siq~nf $ 1 ~  npr~&u-l:Lv,t$,- s&ndards, d:craung nenvnrk wide requirements as suggested by the T1 . ~ t  1 ? stimndarft. at 
iex: ~ p , ~ i t &  i t  mtis Owest. fils bcrng the case,, we see no reason why Qwest should not then also be hrld aecountabl:. 
f& a<% azfip-mg x~sSI, d ~ p T ~ > n t - ~ ~ t  ~tilz.&rds also sugges~ed by TI .4 17. 
i f r  Tlw Cam=na'ps rmrs1ox-s arc mbtcated in italics and smkerhrough 



107. Accordingly, as expressly modified above, the Ccrnrtn~st;ion aw6prg ~ ~ i i  ~ J G ~ E S  :hhi 

Fncilitator's resolution of Rcnlole DSL and Repeurcr ~ & i ~ t r n r c n :  and ciirrscrs Cwrs: r a  rndc  bi>.tF 

aforesaid modifications to its SGAT 5 9.2.6. 

NCmCI codes orr LSRs 

108. Regarding the provision ofNC/NCS codes on URs. the f '4x~ i?k ; t~z t~ :  5u;:Q I~,I:'- &*:: 

SGA?' Section 9.3.6.2 provision requiring subnlission af the inf~~rtl'tarirsn em i S R %  Caf Eri' :.;aicr%* 

~rd-denng document) is appropriate. However, it should be made C ~ S ,  iti .i manrrar c ~ ~ F ~ s ~ > G ! % ~  ii- ::I; 

other SGAT treatment of confidential or proprietary infomatr@n, itaar llhc SC, %C*E ~f%f~>EI~~i is l r ; ,  :S 

sensitive, that its use must be lim~ted to spectrum management prlrpost"~, 2nd !hsr ~t?rr'E! :h27s- necri:;y 

to h o w  the information for that purpose shall have access to it """ 
109. Staff endorses the Facititator's resolutian resptsrii:~ tixr pnrr ~s~og: i b i $ : i -  'G,: i ci~:it:\ 

110. AT&T asserts the FariIirator's decision reyurnfig dti;rlastl-e oa'trs *.;r.':;y;<'i cmic, t:, 

Qwest on LSRs when i t  orders service from Qwest 1s w r ~ n a  i ;c~~stui  $.---b-.% . z f ; e , i t f ~ ,  :Zlrg;.r;. Ksrr.i;r 

according to AT&T: 

1) Spectral Mask data is proprietary, disclnsirrg tltfs thta i * ~ l t ! ~ t  

reveal competitively sensitive CGEC eus'larne: smice proa.t%rwk 
data to it rival Qwesl; 

2 )  Spectral mask data is highly ~uareliwbfc, bccctr~zirrg r11~;t;~rsiglc,yss9 
when the incumbent LEC changes fccdric~ g$.rt;: rtl; .r rcixrz:i i b ;  

routine maintenance: and 

3) The FCC requiremen: cited by Q ~ ~ e s t  wag ar: t i l ' r ~ ' = t ! ~ ~  p$~;r i ,~  : t i ~ i  

has no binding or precedential zffcct and i s  rim unni?.ce~;~,rq- ' 1 1  

134 Id. at 61. 
135 Staffs Proposed Findings. a1 13-14 
136 AT67'5 Exceptions, at 34. 
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1 1 1, AT&T pm~eeds fo argue that, to the exrem CLECs must provide spectral aliisk dtrtir to 

Q%%SE, FCC mies require Qwest to provide spectral misk information to CLECS.'~" 

I f 2. Qtvest responds thar there is no support for AT1StT.s claim that these requirements i re  

'"inne~fn" snd nan-binding. Aceording to Qwest, the FCC has provided clear slarcments in 

o@asi;i.tian ta this s u m p t i o n  in its Line Sharirrg 0rder.13' Qwest argues. moreover, that t l lc FCC 

Is&%ppnsmul~ld rules requiring disclosure of t111s jnfomation in 37 C.F.R. fj 5 1.23libI and {e) atid 

rbzt Xfdsrsc n t k s s e  nor characterized anywhere as "interim" in nature.''" Qwesr also disagcitcs \u.ttlr 

A'f&T's itssenion that ir must provide spectral mask data to CLECs othcr illan in thc e\'crit of' 

F~al i ~ t s ~ e r e ~ c ~ ,  @-est as-ws that AT&T made this demand dun ng the workshop prnccss and 

ir ir clear fiarn $he record why CLECs would need this information from Qwest in deteminitlg 

~hab 3 & h ~ f ~ g f @  deploy in Qwest's r~etwork.'~' Finally, regarding AT&T1s poinl regartling ihc 

prap.rie~se~aa~iaze of spectral mzsk information, Qwest argues thal its modification of the SGAT ilcr 

pF'3tR5 &c prop~et~r_v md canfidentr'al nature of this informatian adequately addresses .4T&Trs 

a"onem."" 

1 f2, 01:r rrdding oT th relevant FCC orders indicates t11a1 CLECs must prwvidc spectr;al 

nwk z~%r"onzja$ton tn incumbent LECs, but that incumbent LECs are not required to provide the s:zmc 

i I C  t8 8hRac ?%sr;trf% Depi~yrnvnr c$ girehne Senqrces Ofinng Advanced ~t.~rconlrr~unrra~i~~i~ C(rpuhrlrq> ar~iJ 
Fts:;ijev~&taisrlan 4fUfi?:a: LCrrd C&nfpetrtro~: Provixrans ofthe Telecnrnntrcnicarions Acr n i  i Y!J(,. Thtrd R e p r t  asid Order lrr 

C"C &&a %**'a 48-3s: and Founl; Report and Order in CC Docket 50.9&98,13 FCC Rcd 209 12 ( 1909) (Lln++S!taqrf$ 
i%-d~w $ 



infmafion to CLECs, except In cases where spxln'i t~ffe~fer%$xe ~$;,s~ez:~i. 64P& e? ;s+%'i'r'" o 

CLEC's request to provide advanced senlce 1s v~~cctzd*"' 

1 1 4. Accordingly. the Comltssian accepts adrqt~s 1 9 3 ~  ~0;r~5<&+3i-+~9r~tk~:~i '?~i  ?';%p~z$t';c 

NCLNCJ codes on LSRs. Consisr;sm wig1 the Facrhta:~r'~ ~esoiist6sn af ibi:s a.;r;:xc. C:--$ +:%: :::c Z~~zcrrt?  

to modifj its SGAT 5 9.2.6.2 io state expficzzhy that ~~aGdr:rtl,d &st:. p t ~ ~ 3 3 t ~ 3 : r r  :'.;t-'lGi-S < . ~ k  

information provided by CtECs wiIi & e s ~ d  Fzr nework jwrpaxw DTEE>, IE7ii.z t ~ 5 5  ) I ~ * ~ C :  i= i'P = 

need to know the information for such purpascs wilf ka'cy:: iz-,d,e~~% it% x; 

Disputed bsue 7 - Cmzdilionittp C l t a w ~  RM 

11 5. In resolving this issue. the Facifitzl!r;r re'9~rtm:rtml~tf ffvk~t tl*i- f+3Xi%-a:*:~ i%-?g-+x: +%: 

added to Qwest's SGAT 9.2.2'3: 

Fiqtcre QWCSI jS;lil~ t~ it~fgpt u~ 6d12~- &P~C &';v , ~ ~ ~ ' P ~ R > ~ F ~ F ~ ~ ~  fl.egc 

condr(iurrrng, CLECskidf bt* k~?lt~!$l!t:d $87 :; <"?r>$d r@:~,j.? :iax L-kg .-@:i ::ti.': l 

of any cotrciilroning ejraqes il@%/$k42;F r c r k ~ r - ;  J r  Tfr'~s+> ::r 7:  id:^+ ~ J Y ~ , '  

unbundled loop mwudt.esf livt&lti &rrg- n:ez?r&& s7fs~bcii t&e:d Ei %IT ~ r :  
Qwest docs not pe{ / i~m ~gt"kdia 'a '~$f ;~@;& BE I;PT~W+Z i+ f f ik  ;&$ $?,$EPZJ.~,~:~~T JP 

irpp!icaMe wider rhts  ,sGG.ir- iC&xC sf&& pgk ~i;$i&tf 6-1 2 :pF&>l ni:, 

2 5, ~ ' e h '  one-half gf the fil;rndztt6jz;li~sr~:;r p k a q i : ~  m,=~~Fs-.. u:;&*i. IF'V"'. 
de~nonsrmre i i z ~ r  ~ E I I ~  irxpcrr$ eefi;9:~~fst**if ;*F if*ck9~?&7~ t:* .'j.'j~:-~:,;i*t- a, -e3m9, . <-  r t 

performing rirsftlne8~an~~ ~@mrzJ:v ';a';a5fkr@ f $ : ~ , % ~ ~ ~ ~ ~ v : ~ ~ ~ ~ ~  , . z # * ~ 7 5 ~ 9 ~ ? ~ i ~ *  

ro srich loop m fits ,YG6Jf7 P ~ Y : E S ~ ~ ~ - S  f& $ff sai,+l j~ ;dl= s- $;%- ;:* 

the case of suck furrdamiz~afd ~ ~ i ~ ~ ~ t ~ t  C+iLf8' &!:xJ? L$XT v~~:r?;i&-,L a r b  . 
credrr qfnir' conrfrrroartng ~i i~~rgi~s.  ~ ~ 4 * p t  Y S  kcar ~.'&-3$;i-' r c  *tiiii? r.i $-l i . *~r h- 
cure atcv defecf and Qtr esr doe% $0 ht fhr nrj 3 +:a r1-P-*$ Z 

l: shall be enuriei! m iha ~ I I S ~ .  LgfferriiCurr:d :ajp,"tfr~tU:oe+~: ~f3q+t 

141. See. e g . 1l.t fhc !dor1er.$ alfD@omsm tn: F%r~iGt:?d ,k$-k'7* r : $ W3+*gie 5 s  .Z .:#U -n-i2 . & .  - .-Ml~rl.* i~ , . - - --. *, A *, 

Frst Repon and Order and Funher Notice of farap~wti f4n'rqbrk $31: c $ i ' t-sia a. *+ +, - I a i- ? i - 1 ,  .i t 5 

4801,"fiGI-77 (retar;sed k f a ~  31. !999j:,.lb:m,w:.rld~:.r.?,;I: l I J ~ W , j ~ . x . ' : $ w  9 -3 ,?l- ; : #+c +-, jl n i  iri;,r, : " 5  < k 

ar 210W. 204. 

L'NE Reporr. at 61. 
1414 Staffs Proposed F~ndrngs. at 13-14 
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1 3  7q AT&T takes issue with the Facilitator's language requiring @vest to credir fhe CLEC 

r3~~Bar;iom~f;bwge where ;he CLEC does not secure rh; L ?  Loop within three months of ttze due 

C&$E~ Wcmgdidg $0 .ilT&4, three months is an unreasonably long period1 of time for CLEC ra be out 

f%e hoop ir requesecl ancl the conditioning charges i t  paid.''' 

Z 1 -  .Yf&T sa;~ges~~ that cbe time period should be shortened to 15 days followin$ the d t ~ c  

Base- in ZG snggesEing. ATBT gores Qwest's inrervaJ for conditioning a loop is 15 days and thar it 

%&st fa%$ to nxe: h t  tiarc &ame, the CLEC customer's expectation. based on the intantal nrld 

z%~iirjisheb OIXE date. is alrady shattered. AT&T further maintams that to give Qwstcst three 

acIdtt.4~~r;i~l- m~acfis before the liquidated damages provision is triggered defeats the purpose, which 

 IT belia~rs i& to proside an incentive for Qsrest to meet its obligations.'4b AT&T thcrcforlrt\ 

E*F&% thz Cswralissirsn to madit< the Faciliraiar's sugsested SGAT language addition by reduoiitg. 

$JJ~S ?n t ' f~  rn;a%&~ aa 15 days, the time Frame for reimbursement to a CLEC by Qwest fix Qwesr 7s 

klkt~dc tame& 3 ' E t ~ t r -  d~ke for performing loop candiiioni~.ag. 

l t % Qvesr coumcxr that AT&T's demand to further revise the Facilitator's recommended 

"&tg&%g~ $5 ;r eatirlEy veiled tittempt to impose penalties on Qwest. Qwest believes rhnt t l ~  

Ftct8iraror's all;;rpli~rst of rbs: ti.lfce-montl3 time period is part of the mechanism devised by the 

Fzs;lz;awr $a b:itar"se equities. A c c ~ ~ d i ~ l g  to Qwest. the Facilita~or's reasoning was that if a CLEr 

QS~.... ,i. at% recmztc hfic conditioned ioop u-ithin 3 monrhs, it IS more likely that the delay is Qtvegt. 

rela:& ra$bc~ th;m eusf rsmer- or CLEC-related. "" 



I 
1 siccoxdingly, the Commission rejects AT&T's proposed SGAT language rnod:ficat~nns ard accepts 

and adc~pis the Imguagc proposed by the Facilitator in resolution ofthe C'orrdir~unxng Cfiurgr,%$riif 

issue and Qwesl is d~rected to modify its SGAT accordingly. 

12'1. Our resolution of this issue notwithstanding, we also finti merit m ATSI'T's pvsiriort 

1B;lt Q w s t  should be given an incentive to meet its loop conditioning obligations tn 3 timciy fashiori 

Ta ;tiis end, the Commission requests that the parties to be prepared  to discuss t l . 1 ~  issiie cpf thc 

perhmancc penalties or other incentive-fostering measures, if any, that could ar~disr sllotlld bc 

imposad on Qwest for failing to meet the 15-day interval for loop conditianirlg daring our upcarrling 

am1 argument regarding the Facilitator's final companion reports, Reporf o?i Q\ili.sf 's Yc~r;$rrn~trrrcc 

..?issur.nrzce Plarl and Public f/rte~esr Repor-r. 

i 22.  Mechanized loop testing ("MLT") enables a carrier to test an actual Ioop and rctrie~~u 

irzfamlation regarding the loop length and perfomlance metrics. The Facilitator dented :f'J+c!T's 

YCCIUCS~ that Qwest be required to allow CEECs to perfonn MLTs, in order to provrde thc t'LEC's 

with actual loop length and performarlce inf~rmation. '~~ 

123. Staff supports the Facilitator's resolution of this issue.''' 

124. ATBT argues that the Facilitator's rationale for rejectins its ML? request ib.nores 

el~fidence that Qivest has performed MLTs for itself, that the record demonstrates that Qivest Cali 
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=%&;mgie5?"&x~ft %IS& rtk%in$ far its r3-w refail customers, and that the information made avaiiable tn 

dJ"iT *rX 

%-ig -@&%st's ~arw Laap &la laof is insufficient gecause it does not provide the full  range o i  

&%$&&*&%!E& ailtb %ZIT. ATikT asserts. moreover, the FCC in the UiVE Refirand Order mandated 

*Zz.%? k &i= ~ I I ~ E  ~f dzrz asslsciared wit11 MLT. *' 
$25 ATbT fis'tlrcr ceonttz-nds rhat Qwest's claim that MLT is invasive and disruptive to 

%&LC% & D m i  hming became Q I Y ~  hrzs admitied that the test lasts less than a minure. AT&T 

%Zdtic.4 ' th i f  3 I+- - .C'iiEt" 6$14 teil ~h;lef the customer is on the line and can avoid disruption tlarough a 

&$ir% b: ~%m;slrhg MLT a1 t ima  when customers are less likely to be using their phone."'g' 

 tit&$ a833 mkt9w~t&i~% the fact that Qrvest performed the system-wide MLTs discussed above 

~ G ~ G J B S ~ E ~ Z G S  tliz.;i: &is ts 3 noa-is~ue. ;" 

f 26, A'r&T ~hu8 atges &e Cctmmjsian ro Order Qrvest to allow CLECs to perfom1 PrlL?'s 

ifi axcfc; ti..v~i&: &e CLECs wzth trer~ml loop length and performance iraformatlon or to level the 

pf;r,>*ag 5sM by rBb$ncrin$ Qwar 's  abzlifyaa ever perfom such pre-order MLTs for its own use ir! 

$g$c f*$f3* $* 

% "C. t & f i ~ ~  r&-?irtd$ l h ~ t  $EC~USC ~t docs not perform MLTs on apre-order basis for itself, 

z*ii$ bzmmc ebc resfamation CLECTs srek is avaiIable from other sources, Qwest should not hc' 

O$P"i~:t$e~#$q FGF~BT~~T ?c43,T5 far ClLECs. Qwest &\so asserts that pennitting CLECs to perform MLTs 

g w  g p ~ ~ ~ ? r r & a r  b;rsra $5 inixdvisabic siven thc potentla1 disruption to the service of end users of other 



Cafncrs as a result of h e  testing Qwesr further argues that AT&T7s reference to 

Qwesi's one-timc MLT on all copper loops in Qwest's &tern is irrelevant as the information frorn 

fh3i test readily available to CLECs as well as to   west."^ For these r e ~ o n s  Qwest urges the 

I;*.crrrrmiss~tlts ta rcject P.TBT's request and to adopt the Facilitator's rcsolution.'" 

f 28. As AT&T noted. tlre FCC has declared that access to filtered information in loop 

iiujsftficalrm da~ahascs 1s insufficient for section 271 approval. What is relevant, ra~her, is whdber 

Cl,Et"s haw access fu the s ~ 1 t t 1 ~  underlying irlforrnation that an incutnbent LEC has in ar~y of its oxvi~ 

rfiut;~\>i%ses or ~ntcmal records.'ss Also pertinent in this regard is the FCC's statemene that 

under our existing rules, the relevant inquiry is not ~vlrether the retail 
a m  of the incumbent has access to the underlying loa~p qualification 
infnm~atian, but rathe]. whether such information exists anywhere 
tvith~n rhs incumbent's back office and can be accessed by any ofthe 
n~cutntsent LEC's personnel. Denying competitors access to such 
infom-tation, where the incumbent (or an affiliate, if one exists) is able 
t~ ubta~n the relevant informatiori for itself, will impede the efficient 
deployn~ent of advanced services."' 

2 .  Our review of the record persuades us that Qwest's Loop Qualifica~ioii Tool docs no1 

p;c+:tvjde full a~ld complete access to the range of information available through an ML.T, It is also 

flsppareni ETOLTI 11th~ record that Qwest: (i) has previously performed cstalsive MZTs on its eisn 

i;~apprr lu t~ps  for the purposes of obtaining infom-mation relevant LO the provisiorl of its retail Megab~t 

i .~c~\i+.r, F 4 - r + h  ;urti lii) conrinues to usc MLTs as part of its ongolrlg repatr and semce maintenance 

j%xa?bSrs. ilcnce, Qwcst is technically capable of conducting MLTs. 

-2- 
i , r ~ r + r . ~  s P I I ~ P O S C ~ ~  Fmdmgs, at 78  

k 
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'*\XI &'I ':t rwrpnr~~.?,, a1 38-59 
%:, Xi ;  &-ntafic? Cjt,it*~, ? $ FCC Kcd at 3886-388'7,1430. 



1% @aes.~ h s  v~riced a concern rf:-gird*mg alleged disnrption of service resulzing fron~ 

~Ogt,d~&bag sg;Lg;LTs" Q ~ P s ; ' ~  ca~cea'i i;5 un'~manted,  he MLT lasts less than a minute and a CLEC 

44% 'ad &aaId Gts~em W S J ~  3hc cwtamcr is on the line and, thus, can 2md should avoid disruption 

@F%%~$ a ~skri&:& %&by pa*orwri~g '?KT at times when customers are less likely IID be using their 

~%~=4& F L @ ~ C ~ O F ~ : ~  p e s t E s  prevlctu.~ system-wide perfomance of an MLT persuades us that 

dampiran eF*mi ic~ :s ~rsdeed 3 n~n-I~siu9~ 

E31. For llsss~ =%ma we p u t  ATgtT's request for M1,Ts. ,4 CLEC ivould 01115. 

~ ~ z c ! e & t ; ~ b  te ~fidcsake its own MLT if it bciieves that the infomatic~n being provided to i t  from 

Q~a@-$  dg~wbx is no; &dqm%c, nr is nnrtvaitabIe. Moreaver. the advantage of permitring this prc- 

a ~ h f  M&? &At %%emg, P CLEC may be able ;a identify a prclblern thar would impede thc 

p$fi3rs$+&@ eft$io tTp% afixwice &at it wmts to nEer the end-user. 

5 *'% 
I L .  .i"t.piu:a~i;Bif~~Ey~ QW&:S~ hereby is directed to revise I t s  SGhT to iterrnit CLECs to 

wof~w= wa&&zr m~tta i5 ird  faop testing 

-s $@ f&46x g~td @F!?~!J- LOOP Iflfar~~tizt io?~ PParahn~es 

*--* ! 3:. 1 fie F&eiti&lnrcrrficJuded &at Ihc exidencc reveaied that LFACs does not have the 

c & ~ P I X I ~ I ~  ti$ $ ~ ~ $ L Y L P % ' ~ &  P ~ Z E  infon35raiio~ that AT&T seeks. The Fa~~ii~rator therefore found that, givcn 

~>w%E~'F ak5~~wt)s ta%t 8 rrumbsx uf other tools are available that appear better suited 10 AT&T's 

$=:xref.$, ;-btsFt~abic: cows weutd be to assure ATkT access to such tools In ordcr to deto~minc if 

1011 
ah$? %;b~jji; % ~ ; f i c r  "CB I ~ Z K  end, the Fatiittator proposed additional SGAT language. 

'-5 4 
s,a* Sfaffandarscs the Facilitator's resolution of thls issue.'" 



!35. AT&T notes that thc Facilitator has acknowledged Qwest's obligation to provide 

txccess to this infomation However, AT&T asserts tha< because of uncertainty surr~unding where 
- 

$mj? ;md \mp plant information may reside, the Facilitalor's recormended language should 'nr 

marirficri to lnciitdc a provis~on thai states "CLEC's [,SKI shall have the abil~ty to audit Qwest's 

cort?p&ny retards, back office systems and databases in each of the relevant states to determine rhar 

t>t~:esi 15 providing the same access to loop and loop plant infomlatlon to CI,ECs that Q~vest's 

jsrnpio ycvrt k r c  iiccess '' 
136. ..c\ccordlng to ATGtT, the FCC has made it abundantly clear tllar CLECs must have 

:access i t7 rhir; loop and loop plant information for loop qualification purposes. For this reason. 

r'17'&T xlrgcs the Cernnljssiot~ to eliminate the linlitation placed by the Faci1i:ator on CLEC access to 

I o a ~  :i;lrr4 Irrop p\am infomation and to rnlisc the Facilitator's proposed SGA'T language along the 

kns?; pr~j~ased  by AT&T,'" 

tl?, Qwest rcsponds that it  has agreed to include the Facili~a~or's proposed language at 

S i  3 4'L 9 '"2.2.2, i . I .  Qivcst notes that the only specific request ATBT mndc during the workshops 

%%a$ far infam~nt~on on spare facil~ties. Qwest states it has agreed ro pmixic that information by 

tsectqjsrzrlng Z ~ L '  Facilitalor's reconmended SGAT language. Qwest m a ~ n ~ a ~ t l s .  moreover, that it ts 

sfl~ady 113 the process of enhancing its Raw Loop Data tool to includc spare facility infoimation. 

Aec~jf.tlir)$ Is Qtvest, these actions ought to alleviate AT&T's concerns as cxprcssed during 'the 

%~c'L~FB;~II~T~ .  16d 



R$gwdi~g tlte ~~~t%er~Eaud%ng,  Qwa: argues hat AT51cT7s request is urntimely and 

@%TS a ~ % m ~  AT&T did nctt make ikis request in the Workshop Three process 

it% 8% Wf $%@@%f my E%%~Ez& ";=r xrrtif.tmony rs wpperrt iit Fnr&hem~ore. Qwest contesds AT&T 

G3tmWPdqL33$QW 51fCk3~ Act Qr FCC order that wouid require a BOC to submit to such an audir. as a 

&x'~?db4;%~fisf 92C:r~n 213 &@'@rai. In nddrttnn, @sfesi points out that as part of the ROC Master Test 

PZF c6s 3% ii S C , % ~ L  '" - " .BE ~ l k '  bs ex3mif:hng Ike %oap qualification LooIs Qwest provides ro ensure that wes t  - 

$&&rad~ a;esi:e imp q4~8lifieaki~t~ kranna~iun rr, CLECs at parity with ilself. Thus, according to 

I6: 
QW-BSL la .'rr"&ii-"' p ~ a e s %  8% a2rcadj- in place. 

: l B  %S:&EIEWF & p e  sf;& the FCC requires that CLECs be granted the same access to loop 

$mp ayla&f t.aG%matran i h s  Q*e~t ggaats io itsetf, we reject the "audit" language proposed by 

A%&T &@43t, a$ the Qpc ~ q ~ s h e i f  by AT&T would be a duplication of effort, particularly in 

lij$d.<.f fke $&e2 E Z ~ C  &$aster PfPm Test calls for an examination as to x~hether Qwesr is or is 

gn&adi@g ~t,ci?,%s $3 1 ~ 8 ~  qa%liXir̂ pca%i~n iufomatinn to CLECs in parity with itself. 

Bht'r'csr-&li,aw~ do agce~%=$'ibZE; AT&T that unmediated and non-discriminato~ access to 

EwP $F&SiZ;ic:4~f kst-SmndGaa OD parity with the manner that an incumbent LEC provrdes such 

zai&f&*~!&$>% 'te ae&g a e&%icb far by the  herefore, fore, we adopt AT&T7s request that ttrc 

~ @ C ~ $ P $ G Y & . ~ ' S  I;\ng~:tg4 3*%g3r;di~g naediatsd access be eliminated and that substituted in its stead 

f&ee;;Zef hi AT&4'"$ iar;t%%ga rsgsding the lirnitcd purposes for which the material may be used; to 

wkf, "TSxg ~ s g  hF thf: CLEC afSf am informattion obtained under this section shall be limited to 

pcc;.rS'l+~%~ii~g b,w$ qrsiaiifisatim srtd spae facilities ctc~ecks." 



4 For these reasons, the Commission alters the Facilitator's proposed SGAT language. 

iam$ ern page hh ofthe UIVE Reporr, to read as follows: 

ltb arcs where Qwest has deployed amounts of DLC that are 
~efiirtrnt to c,ause reasonable concern about a CLE:C's ability to 
pr+..tx.tde senllce through available copper facilities on a broad scale. 
ihc f LEC silall Itave: the abil~t), to gain access to Qviest infornlation 
rlif5irtnlt tn provide CL,EC with a reasonably complet~: identification 
~;! f  such n\ ailable copper faciliries. Q w e s ? & d B -  
t f ~ ~ % 5 - 4 f ~ l - I - ~ 3 4 3 I 1 f f t ~ t r \ e ~ ~ ~  

o + + ~ d . i b c f i t t i k ~ f ) + % + p k t ~  TIE usc bq f l l ~  CLEC of ulg* 
rrt[ornlaltu~t nlltalrisd undcr tills secrioil slrull he lznlzle~l tope+rr~zl~rg 
!012p qtrnlrfic'ar~nlr artd spare .fucilit/cs checls. CL,EC shall bc 
rcspnnstt,lc for Qwest's incremental costs to provide such . . 
infomztlon ew-iww-. 

'13," T l ~ e  Cotnr-nlssio~~ directs Qwest to modif~t its SGAT accordingly. 

1. Line splitting issues resolved during Wo~.ksI;op Three 

3113 'E'hc Fauil~tritnr determined that the followrng line splitting issues were fully resolved 

&sfrrrg R'c!rb:ghop T k e c  and silould bc considered closed: Pr.esunzprions About rllc "Lend " CLEC. 

J-*a, .Pr-i?: ~ ~ ~ E * I ~ P I ~ T X  (:n/ i l t ~  S p h t t ~ i ,  IPI the E~ld  Uset-'s Ccntrrrl Oflice, Lln1lt.s 011 rhe Uses o f f f rgh-  a d  

k A 4  'f"1terc having i>acn no challenge to the Facili~ator's findings and conclusions regarding 

i'iac. d,M,,yrl!l~~ $12 tilt p~f i ics '  pc)sr-Li,r\iE U C ~ O I . ~  briefing and having hereby found and concluded that 

? ,n"l~i:j i - i~~'+ r~cc~tnnier id i l t~~ns  arc appropriate, reasonable and resolved In a manner that 1s 

,rir;l~tcr~k %v;ltr rht+puhlic rntcrcsl and the requirement that Q\+tes\ comply with checklist itern 4. the 



3 Line splitting issues decided in earlier. wlorkshrops 

145. The Facilitator deemed two line ~~li t t inpissues,  Litlc-At-A-Tlmc Acrcss iu .Sillr/trrA> 

and Disco~rrinuirig Megabtt Service, to have heen decided in previous workshops. 

146. The Facilitator decided Line-At-A-Time Access rt? S',Zzrrers had been ndtirrrr:ser! 

adequately in the f;Jn~c?.gfng Sen~zces Report and that no new infomaation had bectl i~re!serrI::tl I r )  

persuade him o~henvise.'~~ 

t 4%;. AT&T disputes the Facilitalor's decision. ATQT asserts that lvhat heb chiu,pt.~l s j ( \d t '  

the Ernergiw Services and Loop Workshops is that Qwesl has finally :revealed tkc typc trf'apbticrs rt 

is. deploying in 11s central office. According to ATkT, based upon recorcl cvidencc prcot:zt:cri 'Lri 

subsequent ivorkshops, it is clear that it is technically feasible for CLECs to access Qtves:'s ~!?litic~:: 

an at least a shelf-at-a-time basis. A'TOiT believes that Qwest shou id be dircc ted 10 prn'i'lcii: suck 

access. 

i 48. AT &T points out thai the FCC has ruled, ". . .CLECs purchns~ng UNfi I.,aop4 0:' ii?-if:, 

combinations are entitled to 'all capabilities of the loop including the lo\%* orrcl ) .11~h-I ' rz : i j~i~1ri- : i  

spwtrum poriions of the loop.""6' '4TBT also asserts that the FCC has oirio dutrr~iilri-ri ik(:,t 

incumbent LECs must afford CLECs access to all of the UNE's "features, Culrctions, :irui capik~r ~ I G , I G  t ,  

indrlbins attached electronics, in arnznner that allows the requcstlrlg t e lcca~ :~n~u~ ' t~c i~~~t t t t~~  Cdi! icr 

provide any lelecommunications service that can be offered by mcans of that rletwork cfcnrcit; 

'" ':;VE Rzport. a; 67 

157, hT&T's Exceptions. at 43-44 

"" id at 3-1-45 (quotrl~g 47 C.F.R 5 5 1 3 191a)( 1 ) I  
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% ~ P l i e g i ? ? i  ~ft~i~zding 13% ~emfces.""~ According to AT&T "[ulnder these detern~inations of the 

 ti^ sp;rrtrr rs e t'mfurt, ftznctmn or capability of tl;; loop that must be provided to CLECS."'" 

$1 YA'l' ~ U T ~ ~ I E T  malntams that Qalest's reliance on the SWBT Te-rus Orrler is misplaced 

% ~ S Q ~ ~ B Q =  there ,"he FCRC ~pecificaily declined to comment on the requirement that an ~ncumbent LEO 

~?v@@ad@ :ICCC:%~  ti^ %O incr~t~~bent LEC-owled splitter, as this was a matier deferred to consideration In 

,P Bkt52rt ivr~fer &:ti has. of yet, not heel1 issued."' AT&T draws the Corrunission's attention to the 

f.tH thr T'ckb:, Pubtic IJtilitics Commission, in a recent arbitration decision, concluded that 

!ma~i:~~%tj; SSYB'r ' f e x ~ ~  to prm7ide access to its splitters was within the authority ofthe Commission 

4813 % v a ~ ~  wrand pubtic ptsli~y.'73 

1' 5Q Ik~r tltese seasons, AT&T asks that the Csmnlission require to Qwest to modi& its 

$ 6 ~ 1  Ida ~T~~XCPI ! :  its c~~r l t n l i tm~n~  to provide access to its splitters on rr shelf-at-a-limc basis. "' 

Z't? ~ J $ v ~ s [  cstlntcrs that ATBcT's request that Qwest be obligated to provide access to 

''r"iygX'~2rz:j:~$'' {;re-, ~ ~ I ~ ~ I C T S  that arc not integrated into the DSLAM) splitters in its central offices and 

%%ffih%G !r1cnitlrn,af6 IF fi?urtdcd on a misinterpretation of Qwest's testimony on the subject. Qwest 

SPg{fifddll% t;ir:ia ;is uni:rzcsi; rst.s~ificd that it  does not usc "outboard" splitters. Furthermore, Qwest 

i , i ~ r u . z $ t s i $ t A  IEJE -C.'1tI~lrad(3 ~v~rk l ihop  t ~ ~ l i m o n y  cited by AT&T shows that Qwest splitters arcintegrated 

.~.-iaikirb~ I%L,4&4 011 n nnc-to-onc basis; in otl~er words, they are cabled to the backplane arid are not 

ji!a5s"fr3zq<$c~%~ i+i thr: /3SLAbI. '?' 

ji * % % %  .A *--,-- 
t L. 

gr: ;%$%,a 4 "  C f ,It $ 51,3U7 and the LINE Acrrsarrd Otder, a t  15 FCC Kcd a! 3772-3773, yqi 166-67) 

q .?. 
J ,  :1..)im$ .<1? f3lVfirrfvr-, f q  Et'C jZcd a\ 18517, q.I 328 )  

C n r i t r  : ?'iqwssd ilzi~irngs, at 32 



f $2, QPFI'ES cl~r;esIr_urem2nding us that rhe Facilitator rejected AT&T's claims nvicc n n ~ i  

xr,-p% the C'ammis$~on ra $0 SO as well. Qwest also noteithat Commission's task in this proc~cdinp 

$2 %~decrn@g~l'k~rher Qwest ~clrnplies with existing and binding FCC rules. According tn Qwsst, 

tk c@mmiis.;2g P ~ W  cd::a.rZy sure ghat incumbent LECs are not required to provide CLECs wtih 

.4* 

&d ~7 z-3 EbEiz sptixters ' '% 

5 "fhr ~par;~iupn ~ ~ ~ " n t r s h i p  of, aild access to, splitters was a topic of the previctus 

Fd*4~tgi%g 32f$zi-d*~ XZ3rkffwp .;aid &part. As the Commission noted in its Order Rc,qa~dlrq: 

r 
;. n;@kpgr3: z%t.t:?iAr:lr F,~e~~4~4ri, " t h e  kqwred issue. O~~~zers f i ip  ofarzd Access to Splitrers, is no )anger ntl 

4 % 3 @ 2 ~  izrs 30 pzr?i) ~ * Q S ~ C S ~ &  ehc Facr fitator's re~oiurion+""~ We are of the opinion that AT&"T'a 

SZ3qolz$2 fkir BG6tS3 it0 3@%~r'h is wttIrne1.1;: the appropriate time to have raised this issue ww irr I &  

Q%G+~OB!& zk; %e b c i T $ t & t ~ ; ' ~  Emagzng $cr\~rct7s Reporr and that time has long since passed, 

:5ti;4 %ei"&f@.t.rt. thz C~mmission agees with the Facilitator's finding that nonew cvirfsncc 

&? %%ma'fo R~;Y.c b~cn  ad'~rmmd ta make a compelling case for revisiting the Com~laissiatl's 

p~@v24'w$ wwti~xirr~ af &Q issue. A~coridingly, we reject AT&T's exceptions and accept and i ldi~p! 

:%=: &&:r%b~i?;3 d e t m ~ ~ & % 6 r t ~ ~ t  t h ~ t  Ltw-Af-A-Time Access to Splitters was previously decidcd in tire 

F wt:p534.g- 75~~~~~~~t'~:~ R ~ p a r z  

if -4. 7-!.2a: -t:~ommi$stan aim agree5 wjih the Faciliiator that his resolution of Disco)zrorrri~rg 

P,fi-g,~f+r-. -%7*"p. jr~ rn 3,h~ ~ ~ 3 n t e ~ ' t  OB Efmle sharing in the Rcporl on Emergi~rg Se17~1ces is "equall; 

~n;rB:cq~Mr;~' :B iinc sp$i[ft~g ' T 



156. In our interim order regarding Emerging Services. the Comrnissrnr: cnnciudcd that 

Qwe$;z's psticy of disconnecting its Megabit service from any of its end uscrs electing to txko a.zt;c:. 

zm'tre ketn a CLEC through line sharing was non-compliant wit11 section 271. especraity tl?cpuhtic 

rnnercsr reyurrcmcnts.;7" We proceeded to expand on the Facilitator's recomn~cnitat~on 10 deem 11 

ur~etcuep:t,rslsle nnd Inconsistent w ~ t h  the public interest for Qwest to dtscontintie i t s  pro~rsin:~ of 

hiegiihii cry nrhcr DSI, scnfices to end users whether such discontlnu~ation is dirccred at cs:siiny 

C>svcs: customers or new lines put into senlice by  west.'^" We therefore directec.1 Q~v-ccs~ tostrhmti 

~l\t:b% pmpased SGAT language reflective of our holding and we further instructed @+test to incil:d- 

in sac11 Inngiiage that its commitment to refrain from discontinuing i ts provision of Megabit izr an: 

alhm ,!,")$I, service should nppIy to both customers switching over to a CLEC pro~idii~g sen+ice ort'i' 

i,,;,".lE-P tind resale, or to explain why its commitment should not apply to re~clle CLECS.'" 

5 .  'The Com~nission fully expects Qwest to comply with our directions and rcn-rlircts 

Q W ~ ~ ~ I  rl?nt the Comrniss~on's actual or, as described in past interim orders issued in thiscnsc. ''iiilal'' 

r c.colr.rntaidations LO {.he FCC regarding conapliance with line d~nr~ngatzd 11iw splitring. as wid: ;ill of 

-ihc eftce'kiist iren;ms and orher requirements of section 27 1,  are ~xpressl?~conditiorlciJ an. a m o r ~ ~ o t i ~ c r  

ihjnps, compliance with the Commission's orders.'" 

t*,I r'd at 7-8 {the Conlnuss~an gave other parues Ihe oppoitunlt) to revlcw and file comnjmts on Q~best's prctpu~cii 
SCiriT I;r,n~itge, a11 such responsive comments bcing due wthln fourteen days of s e v ~ c c  oi(2west's pmposali 
'8.2 hi 15 On the mtrcr oC"recornrnendat~ons," we offer ~ h c  followrng polnr of clartficat~nn d tn r  wc jit~vii,t~rr/! 
tsr%rd"pro.r-i~lonal rrcommc~~dar~ons" In our pnor lnterlm orders funcr~on as and are, In actuatity. nnthmg rilctry rrclr 1cv 
di1-ti ~l.rov~:,~o~nl, I e condttlonal, find~ngs and conclus~ons; 1t11s clanficatlnl~ 1s tmcorporatcci, 1rdr;r. : ~ f  tttc rnd cl t .  RII: 

ai2js!vw7rsi1l'cach cheekl~st Item. The ampllficatlon present here reflects !he rcal15 thst the only "rccamtncndalron.' 
lvf arc r.tlteJ iln to m k c  and ultlmtely w~l l  be mahng in t h ~ s  case shall be In thc forn~ of the evaluation we wrll suZlm1: 
ra irhr Kc" rqitr811ing Qwesr's cnmpl~ance andlor non-comphancc w~th the various requircnrcnls of sccit~on 27 1 clitl~c i i L r  
a i , f f a . r t , ) ~ ~  f i i e ~  tts appl~cation urith the FCC for autliorrzat~on to provldc ~n-regtor]. ut~erL.A?'l\ services in Scv; Mexrcu 



3, Lfa~ splitting ~ S S I ~ C S  remai~ing in dlisp~lte 

85g. ''i.xi6 hag s@rif;rltrs isrcucs remained at ;inpasse as the ~onclusion of Workshop 

~&$*,;*3 - 
lili Disprtted fine sglirting issue no longer in  controversy 

"i9. Cme ohthe %*o issrses. X'inbillqdfor Acrtons By an Agcvzr. was not addressed in any of 

W 1%a~i?'9' post-? %2T ~ C ~ B M  brietT9. 

i 6 .  $nasmx#i a85 ~ ~ c d w m  &is isstle tci no longer be in conrroversy and we hereby find ad 

f*xxAe&$ &g F&cili$a&r".r; r:;lrr;mmrnidation is appropnate. reasonable and resolved in a martriel. 

*:x@ , ~ur. -23-=+- **z:$~g~it - a+ wiG? &~p~ib18s i~ .~ ie i tSt  3ttd the reqtiirement that Qnlest cornply \vith checkIist item 

+.kc f P c  T o : ~ ~ a l ~ s w r ,  ahpfz sad accepts the FaciIi tator's resolution respecting Liubzllh: for Acrions Rv 

$3, @ispati@& lintl splitting issue still in controversy 

H$mg& Jwi&irre ~ J B E  $#tari~~p to &f,VE-P 

6 Hhc FxsIhr&$a: aatefi ghal ATBT commented that SGAT $ 9.2 1.1 impern~issibly 

rm5;;& fs:r %km".g %a C ~ E S  v+%r=& CLECS gaizcd access to Qwest loops through the use of UNE-P; 

B f M  .~Ssasix(i~ :&z~~,tid &$ awa3abI~ irs 6t'n~vr csnfigurcltions as well (e .g. .  unbundled loops, EELS, and 

FE~X>&% wkes szraxctf;~) Tbc F%ci$~$&r~ph dsa xlatcci that whilc Qwcst had a g e d  to loop splitting, il did 

~ ~ 8 8  f$~"a:tg@gt$ 8 s  ah?hbrp~uerr: fh's du so, ajar was i t  aware of any othcr ~ncumbent  LEC that was 

g~wdrng;; *I'$, f ,%crltts!ar r6crt!udrd by rejecting .4T&T's arguments and finding that the existing 

$kAim.bT ?3%&as;af,c nw rha tgsuc 7 ~ 2 %  ;lt$equat~ and that, pro~idcd that Qwesr can demonstrate at the time 

6); :!c 6!tyJ 2 r . ;  ;hl; F-4: i:' fala: a -,ilia made strbstanrial progress In defin~ng the specific terms and 



et3~druorfs apptrcztble to loop splitting, it is reasonable to conclude that it has met its oblipnrlor~s 

IPJ 
% $ % L ~ F  i;f.e::taon 1. 

34~2, SraRmf~curs with the Facilitator's resolution of this i s s ~ e . ' ~ "  

kfs.5, AT&T assens the Facilitatol- failed to address the main dispute between the parties. 

i4ccc~ri~$s$$ Tn AT&"!', the key dispute goes to Qwest's assenion that its obliga~ion to provide lint: 

,qi$tatra$ doe& rtsr G X Z ~ I J  10 dill IQOPS versus AT&T's assenion that the FCC confirn~ed h i  !he 

rgt$t-gitnitei~c~? ft3 F F C T V ~ L ~ ~  line sharing and line splittins appIies to the e111ire loop, noi jrrsr \oops 

$Td%L ?*kt($ \Ct% 1:s EL.!>. 

!id .4^SBT's cur~tends Qwest's refusal to ackno~~ledge its obligation to provide linc 

$tp4aiirr~g@~z;311: lt7i4ps aa~tf loop combinations is conlrary lo controlling law. AT&T thus arpcs  2w::st 

xkq4r3Qhr ~cqfirrd .iir ~ t k ~ ~ n w l c i l g c ,  through an affirmative statcnlent In its SGAT, that it is rcqtiarcd 

r o  pl'iiliSie Elrte splittingou all loop types.'e7 AT&T therefore asks the Commission ro rcyuirc Qwest 

rg re5:.irzx, $Ct,tT Zj 9.21 to set forth its obligation to provide line splitting on all loops and loop 

~"d1$!)~9tf3i~ta%10~&- II? addition, RT&T tlrgcs the Commission to requil-c Qwest to revise its SGAT 10 

f?rrxs~fCcls &st Qwest wilt offer EEL splitting as a standard offering and to state the temls and 

i;:onbrrnns of s~ i c l~  an offering.lg' 

f Er$, Qwast counters rhat ATlkT's demands exceed Qwest's legal obligations concerning 

ah, av~rf~billt5: nf line splitting. Qwest argues that in spire ot^AT&T1s clainls that loop spiitting IS 



~%%ii&,, S I ~ M Q  ~ 2 - d ~  d ~ i  nor exist and (twest 1s unaware of any BOC in the country that is 

p$&.P;'gjazaiag imp w1i~iag.'3' 
s 

6 Regaf.di.ng~T&F's request for EEL splitting, Qwest argues that AT&T has neither 

~,u~eim!I:;bje6~cetEEL splitring nor adequately expressed its need for EEL splitting. Furihemore, 

~ ~ ~ + e s t  &sP;InEr the re:e;lsva;nt- FCC orders cannot be read as extending line splitting to ''EEL splitting." 

* a t  ;aks nates &&E it has asgeed to make EEL splitting available through the Special 

h ~ d m  I~IE $GAT f r t  BIIDSCT far line sharing/iine splining in other ~ o n f i ~ r a t i o n s , ' ~ '  

- r b  the Facifiiifl'or foi1.3, and as AfSrT has acknowledged, Qwest has 4 fi3 

eqxatrd bar, ak;at:ing to tcapsbyadffing a nav SCAT $9.24 to address loop splitting. ''' 
pa~$c~j ia r  tntaesr in tbis regwd the Facilitator's fcrllowing conclusian: "provided tha 

d~fi%~rt,%flts a', h e  ult'irs hltirrlg ia tt.rsFCC that it has made substantial pro 

~pwikc Zcr?rW~ a x #  canditi~ns applicabie ra loop splitting. it is reassna,ble to 

;$r, eMig;ttie;m rtndcr $tlctia:r 13 L l'"' This concf~lsion shouid put Qwest, along 

pa$i~s* OSL~ UO~DCC thati as ~hcslf: prw~edings pmsress. the Commission expects Qwest to 

-%gr$faa=14~ypro~e~c in derlnxng dre spe,-ific rerrns and conditions applicable to lo 

6 $Ye gtm aarc xvit% partrcular interest the Facilitator's conclusion that ". . . 

<pt+e$r fernat6 ~iEl$a@ iirr make split EELS available on a special request basis now, and t 



s%Srjslafil rsf$~ntrg -;lr s11t'h time as any cammtssion determines that demand justifies one, Qwest 

&?2~%23 f!& i%$~.?m.~:d 163 IIQVC ~i l~fs f ied  its obligations to pr6uide line splitting in this context. "1qJ The 

fSh%fti~-f~ii"a~:asl i;zreqecls rl-rir; ts 11-lt.m that Qulest's section 2'71 obligations will only be considered 10 

58- ua Qwcst corriit~ues to make spli~ EELS available on a specla1 requesr basis now 

~ ~ f $ ~ $ i . z : t ~ ~ r ~ x t t ~ i  dtbfrlllo Beselopinp ;a standard offering at such time as any commission determines that 

rhgb9atk$ $ia=titdi~s orre 

3 %  %'i!fr ~ h c ~ ~ ~ ' f i ~ r i f ~ t r g c c ) m n ~ e n t s ,  the Commission accepts and adopts the Facilirator's 

r4&zTi,t4jitsz rb:" Ri~mrittg l ~ i t ~  ,S!tt??i~rg It) WNE-F) and directs Qwest to revise its SGAT according]y. 

1. h3D Issues Resolved During Workshop Three 

? ? i s  'Ttar Fnei~rttltoc de~rm~ined that the following N1T3 issues were fully resolved during 

$$-%4gb^.b4%~{;. !~ITCC and $hould bc cons~dcred closed: 

2 1 7%rcht:ss to ,*ti/ NIL.) Features; 
3% ,$'atlrrr artd MTE NDs;  
31 ffz+arlubtlit~l of NIDs Ut7~cr~ CLEC Provides Loop Distribution: 
8 (3fItcp K l t ~ l , ~  Q f Pei3nii.s.~ihle h;XD Access; 
5 )  t%7& Otvrtership; and 

#urtss$?r.UrhcrTltanSingle-Te,zt~rztA~IDs.'~' 

l r+j  . '\he f;acilira1irort ~dcrrtifiticd one additional NDD issue, NIZ) Ordering Docrtm~irf.~, as 

h.r~au),g G%cwrqkd, bur 11~7tcJ "Qwest should provide, should CLECs request it, a report of status in 

& p & q i i ~ $  f i tr~i  n';tplementing the new N D  ordering process.'''96 



172, There havins been no challenge to the Facilitator's findings and conclusions regarding 

Bre fa~going in thepmks' past-UNE Report briefing aGd having hereby found and concluded that 

fhe Fai:ilitarar3s ~econ~mendations are appropriate, reasonable and resolved in a manner that is 

w~usisrerrt ieititl the pabfic interest and the requirement that Qwest con-~ply with checlilist item 4, the 

Conmissi;an ;accepts and adapts the Facilitator's recommendations irespectine the seven resolved 

NitXf isiwes 

2,  br1B Issues Remaining in Dispute 

r73. Three WfZ) iss~es remained at impasse at the conclusion of Workshop ~ l x e e . ' "  

n, Disputed NID issue no longer in con~troversy 

I74. One af lthc t h e  disputed issues. CLEC Use of Qbttesr 's NID Pt-otecror. TJfirhor.cf 

Pqmcrtr, rs nw Innger in dispute as no party contested the Facilitator's resolution in its post-UW 

R @ $ ~ f i  kt?~Fi. 

f 33. inxmuch as wr: dei:n~ this issue to no longer be in controversy and we hereby find and 

so;iciiade that the Facilitrttar's recommendation is appropriate, reasonable and resolved in a manner 

$$&E 3% c~n,FPstefit with the public intcrest and the requirement that Qwest comply with checlclist item 

*IL thc E"arni%tssron adopts and acccpts the Facilitator's resolution respecting CLEC Usc of Q w e ~  's 

&if3 T J ~ n f ~ ~ t f . r t  l5'trdj;n1it E ) U j l ~ t t ~ r ~ f .  

b. Disputed KID issues still in controversy 

iyo. ta the Lncut C:orrtpctition Firs! Report nttd Ordcr, the FCC defincd the NII) as "';I 

cb~g5-ctsnnebzk dcst~e used to connect Ioop facilit~es to inside wiring." '" In the LIJVE Rcnland Order, 

MYX---U - 
k): &"" si ?;?.:z%. 

:d( t 5 Rcd at E5697. T 392. n.BSZ. 



thc FCC modificd the definition "to include all features, finlcttons, and ciapabiIitiesof the I;acil:ltrcr 

used to connect the loop distribution plant to the cu&omer premises wiring, rc$arcSlcs.s of the 

pan~cular design of the NTD mechanism.""konsequently. the FCC's sn~ies nowdefirbt: the %ID as 

follows: 

The network interface device network element is defined as nlr4; 
tneans of interconnection of end-user cirstomer prenrlscswc~ri;tg to th;: 
illcumbent LEC's distribution plant, such as a cross corritiec-t dcrtcc 
used for thar purpose. An incunxbent LEC shaIl pemirt a requesting 
teleconimunicalions carrier to connect, ifs gwn h o p  iac~lities to on- 
premises wiring through the incumbe111 LEC's networ'k intcrfitci: 
device, or at any other technically feasible paint."'"" 

177. Tllc disputed IdID issues go to (i) the precise nattirc of the hlD and riic niRSt 

appropriate definition of this network element and (ii} whether s CLEC can rtqucsr tila! i'$'e5; 

rcmnve its connections from the protector field ar a NID. We will address thesc rws rssnw tr: ?u;li. 

Ilispufed issue 1 - ,VID Depitlition 

I T S .  The Facilitator noted t h a ~  this dispute resumes a clebate Ire moderared ra r6snit .m~ :Itr 

firs1 disput~d  subloop unbundling issue, Suhloop .4ccc~s ot A!i"I.r "f;.~)>t~ti:>b tn )%la Rt -p lw m 

E'niacr,ytng Scr~~lcrs. According to the Facilitator. neither AT&T, rlnr Qwes~ nziricif ;m~t\%ing ncnL tit 

~ b c  debate."" 'Tile Facilita~or did ailow, however. that ia his aprrlion, Qwcrii'i; ~nlcql?A!s;ili~t ot uLhn: 

.. . 
tire FCC nrcanl beteer accords with the context and co~struct of the language." 

179 The Facilitator concludes by noting. 

We deolt wlth the one set of specific circumsttrnccs that rkz piirttca 
chose to expose in that earlier workshop. That resotutlon rctrraltts 

I.v\l*__n___-- 

:4" 1 5  FC'C Red el 3801,q 233 
yja Q C ' f  R. ( 5 1  3]9(bj  

I!?c'E Rryolr, ar 72, 
* I 

'*" id at Tj 
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ti-&:d i; siso ~-,rrsa&s true that thc rominuation of the definirional 
d&bzfc $&tte.s~ AT&T and Qtvea has failed to disclose ainy other 
~&1~;~8,rinrbcirmmsnmc~sut3iicienfiyto adhress them. It shouId remain 
kh-f", & % ; 3 a ~ ~  fh@aSa,pe, wperientx bemserl them in the fblture will 
Bcf%mhc wixe&e $&ere is a taier need to define access conditions 
f%5";%~i~.a~d m&c additionai exceptions to coliocatiol~ or NIX3 access 
p f i 3 g d w e  a& tqut~cMe;iltS ma the lack thcreaf) past 

I$: i$,?4!s:T ahgum !h€, C Q M Z ~ ' ~  $0 Wh31 t h e F a c f i t  found. A T 8 T  merely is attempting 

%i m5k3a~ % k ~ t  f&~~%,9 d~%% mi: ~i irni~atz.  thmugh its namwing af the FCC's broad definition of 

Xfi3ss &Ce33 4h&t f~~l;m~s~-n ' fp i&t& 3r55the FCT rn i:s unbundling rules. ATG;T maintains that what i t  

i~ $a%%& r$ kg% r~a~Eif% & l  CQZFIpDnefitS - i ~ ~ ~ l u d i n g  all features and functions of the NID - 

8%",ecs~$ittgxir AT&$. L$e FCC's'-. ,,dcfinirlnn of the ?<ID 'include[s] all the features 

G~~A%-J , 'M,~~IQ&% ;f&d ;sp;ibk$stre~ uf &c Iitci8itis&c used i~ CU;I~?CCI, 10014 dist'iihu~io~~ plant to the customer 

p&~%~%m ~ z f m g ~  ~eg:i$d:~s &f t"pa+ prr"cicrrisr design of thc NID r n e ~ h a n i s r n . ~ ~ ~ ~ ~ ~  ATGrT asserts, 

%j;$m?h%;ai " (  4 f . i ~  FCC mdt" zkat rhaf -[%]$though f"Tr phyys~cal structure of the hrID is widely 

:*aa::;abk, 3 iis &i;@sri %Q %he raharrhari xire hardware itself. that competitors rely 

%&~+s&ir'~!p fs 4"$&rX $l%3$&eawSy .&ti ~ a m p f . ~ m t ~  of the h m  must be rnade available to CLECs, 



3 $3 AT&T thercforc requests that the Commission require Qwest to rev~se the dc6nit tor; 

ofbrq NXD tn its SGAT to be consistent with the FCC's hefinition and that the remainder of SG,%T 

& $5 bc cnnfbrmed, as weI1, to the definition i t   seek^.'^" 

$84. Qwest agces with the Facilitator that the resolutio~l of this issue 1s governed by his 

rrmr ir: .ni i i~i~t~ oi"7tthfnflp .4cr~s.s at MTE ~crminnts."' Qwest main:atrrs :"ikTT' s allcgat~nils [ha: 

t3~~-f."1;1'& Y'lD dcfiniticrn does not comply wrth the FCC definition slre erroneous. According trr 

Q w ~ a ? ,  ifs&Zsnriroo acti~ally expands the FCC requirements to explicitiy lnzlude NILS that provlcie 

I K C ~ S  PO Qircs? prcmi~es tvinng in addition to end-user customer pren~lses \vinng.'" Qivcs; 

-et:err&vi: asks file C01111nissio11 lo adopt the Facilitator's resolrrtion of t h ~ s  issue."' 

iS5 .  We, like the Facilitator, have visited this issue once before 111 our Ordr~'Heg~t-if:ng 

fZt~r~rgrrr# SPI'Y:CC.Y Report. Therc, we conclilded that the N D  definiiiort adop(ct.l by the Fuciiirator 

\V~IB $vuax.f and rcasor~ablc."~ Our review of the rehabilitated debate surrountling definition of tire 

Nffa h;is nai persunctcd us to alter our previous conclusion. Accordinsly. wc accepr and adapt iht 

Fii@i!laturTs resolution o f  the NID Dt.jinirion. 

QJa$&d ~sstik 2 - IJrotecior COIIII~C~C'OI~S 

l k6. "J"is Pssuc addresses whether CLECs can request that Q~vcst  rcntnve ~ t s  eunnecrlons 

from rlic lyzmxector field at a h ! .  The Facilitator recommended keeping rhc SG,4T lmguage as 11 

e i ~ ~ d s .  ;"ici'ijrdrng lo xhc Facilitator, ATSrT's requested SGAT rcviston is hascd on a tec'nntcai 



(3;ri~%%i h t  ~ 3 %  prese~:rd far the first ttme as zn attach men^ to ATGrT's post-Workshop Three 

bfrcg Ttxc F ~ ~ i ~ ~ t ~ t o ~ i = ~ ) ~ i s ~ ~ r l e ~  by srnlmg, "Apart from-the ~rregularity of ~ t s  lntrodilction into the 

aa@f4f  hewi&, fke t'eqv$~rl. ei XT&T faj.ifs far being lrtadrquate In expla~nation and for seeking (absent 

&&hzr &%@$3n;lt:~h, icn;l1~6k :ffa unlimciy in my cvcnr ) unrncdiated access to facil~ ties other than thc 

5>k@ r h w ? ~ ~ ~ ~  ' 

* ? ?  -s * * * - *s  'I r i b  - ~irekSm?~& r!~e FacfI:raf,nr's resolt~tion of this issue.- - 

13% X f  &"f_ srtm3fi~d by 'CYarldCom, coiltends that th., removal and "capping off' of 

4,kwe&''9 =atzxrz;O'Sis & m a  EXzd p'k~t6-1:1~~ field of tile N D  is not in violation of the National Electrical 

%a$$y $ & %  ~ z y 3 E , S r '  OP %be SaQsnai Eiccrric Code ("h%C"j. AT&T cites a prior Bell System 

$%ria'sdc %;;.,34pp&S ~%kia~ra.zsr,~a%ior: fha? such capping off is permitted. AT&T maintains such action 

r:x hi* ,+rcazA!r; la $rtz $ 5 ~  k-&paclap o~"1%3r" F~~ SO that CLECs can provide service to customers. AT&T 

8P;ftCm:~ r s q m ~ g g  %&;I/ khc c ~ f m t s s ~ ~ n  z6~lfp1 AT&T's proposed modification of the last sentence of 

$tI:3iil 5 3 2- 2 :. %hrc'4i ri:;rdt,s & foi311mvs: "'At no rtnlc should either Party remove the other Party's 

%wp f-a~xf:!~e: $TW% titic kijt&er ftagyys 3 j i P  fthi!a,il~iit ;tppropriately capping off the other Party's loop 

Lp ";J<&~"' ' ,i 
Pii? :-3& -* 

4 f&w~%r ~GQX:YG~~,$ $ha? ;~T&,Tscxcc;atronsshould be dismissed on both procedural and 

=.$a 6a;@~Fa~~$$xg I ,=a- $~%mdg '"- ?kc p~%x&sa! gaunds were noted above. As to the substantive younds, 

eM x & -  ' s ,%fz$j , IQ~ ,OZ reI~abif~ry tsue is cltariy present thal would render PLT&:T1s 



demand techically in~easible."~'~ Qwest asserts the Facilitator agreed wilt11 ~ t s  position. m&zir;g 

'.AT7&T did not respond to the Qwest testimonjt on this issue, even ~hougllt Qxvest's tcsiimnq ratred 

signi56:nnr safety issues, such as how a removed Qwest NID could be grounded ulales.; someorti: 

pr~vlded t h ~  additional N1D capacity for doing so.""' For these reasons, Qwcst argacs, f ' s  

escqti8ns should be reje~ted.~'" 

t YO. The Comnliss~on is troubled by AT&T1s request concerning-this matter, Et%.slrd i ~ ,  rr  r 8 y  

nn an ut~tirncly introduction into the record of a document that no othcr party trad a p n r  ct'isncc 

t.etfitts or canlment upon. We believe, moreover, that it  would be inappropnatc to hatsc onecar;ae;t 

n*&xs% material changes in the physical plant owned by another ccsrticr, p'trticnln~ly t t 'hg~  SUCI? 

cbf~atrps nmay involve safety issues. The carrier owning the physical plant is wltinlately rtsporisiE>i;. 

for U're tntegrity and safety of the plant that it oxvns. Additionally. thc carrier requcsttarg lths 

re,n:letntgerzlent or madification si~ould be financially responsible for such constrtlokrl7r, acfw.txrty 

thesu reasons, we reject ATBtT's exceptions and accept and adopt the Fatiiitatnr's rcscriu:nrg 

respecting Prorecro~. Coltr~ecrions. 

E. Provisiomi Conclusion Regarding Complisace us t~ Ckcrktirt lr~rn 4'" 

9 1  Consistent with the forcgoing find~ngs and conclu:i'rans, thc nursrher o d  znottcrs 

re~~xaining to be fully and satisfactorily addressed and/or completed by c?-wesr a wnxlpkd tvit11 t'ilc 

significance of' these outstanding matters to affording comperrng carria3 a rttczbiny,:Srsl arid lasr~zif 

oppmuni ty to compete in the local telecomn~unications market in Nee bIuxicu3 - e n r  irtk3rcs agdf:rs; J 

--" . , . 
-3% id 

"' 14 (quatxng the L Y E  Ne~or.1. at 72 j 
22CL 1,,; 

221 See suprr-~ note 182 and accompanying text. 
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fanding of compliance with checklist item 4 at this J'uncaurr; h the$e pr'zrseci5tag .tit.:+. iir::&L? a 

Commission concludes that Qwest is not at this knlc 1x1 d0n1~lr:1~cctviah s~e!~j,\i.i 2? : E C  6 IF b: ,.' 

the Act. Aprovisio~laa conelusion of compliance wtzllr checkli~r treFii 4 v;;ti ~.t.ag.iti~~i,+&x .fsP f x  t$::-; 1- 

the outstanding matiers addressed above to the salisfaciian o!" ~tre Ir~irn:%t;iitara! .;.?!;rtxi.iic .e 

continue compliance with this Order. Accordingly. the f onurxnis$itcti~ n~Ef f ;~h ,S  r-+,rt., :TK F . : ~ ~ * Y ? - J -  :-k 

checklist item 4 for further consideratioll fcrllor~ing rhc rcqu:!gttc :~iiltt~rjtirip it%, f $ r c ~ i i  :*Fw ! c 5 r.1 - 
compliance with the applicable provisions oTt!ijs Ordc~.. 

111. Checklist $tern 5 - Ut~bunclied I,acal ' l 'ransaor~ and i - ; ; ~ h j l ~ z ~ ~ ~  f , , ~ , t c ~ i ~ ~ ~ !  ftt.*&t; i 

192. Section 271Cc)(2)(B j(vf o f  t h ~  Act rcy~ircs E"Jwr?ab aard nfEzc;r I$t;% 'n  fitp.:~i/dj: 'if;> +* 4% 

transport from the mink side of a wireline local excltange srnicr .~vri~ci l ' t  t:fl%tglaiif!it @ a r r ~ i  35$::1y3rs< ib 

7 7 7  
other services."'-" The FCC has required BOCs tir provhfi.: kaah t,lcr;$icdred ar'ixt qr,~i'g,f yt..~at:i . \~:~ *<- 

requesting carrier~.*'~ 

193. The Facilitator also addressed Erri~ancctl bxlendal t,lnk+~ s"~EIw"II~.I ri :- kr;i ki: : :id{: 

5 issue. In the UNE: Renzu~rd Order, the FCC definer1 :\n 133, ;ra ~afi:tji;kjrgj; "a? +t fii>i,f~t~i.:'ija~t2~~e psi; ti;. 

unbundled loop, multiplexing/concentrating cquiprrrer~t. and tfrdicalleti t r , r r~p~~r !  '"' ' 

194. As h e  did in dealing with checklist irenzs 2 ~~~~~~l, ti?$: Pit;. [iit,~a<i.i g')ca.i;;n~::~$,i :;;n.a^:14?zezz 

analyses of transport and EEL issues, 

''"7 U.S.C. 3 ?71(c)(2)(B)(v). 

{or Provrsior: ojhr-Region IrtferLA TA Servic 
FCC Rcd 20599,20719, 1201 (1998) (Secot 
"' 15 FCC Rcd at 3707 (7 15, under "&xecutr~:e Scnimilrq"'i. 
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A. g~csft  Trravsport 

t ,  Transport Issues Resolved During Workshap Three 

t;Jb l ' i ~  Facilitator found that the following transport issues were fully resolved during 

Q~~~trks!~o:\ f - i~reg ancf shnuld bc considered closed: A\larluble Dedrcar~d Tronsiior-r Rt.irrftps. 

# q : i z ~ @ c $ :  d%ffilttpl<ivi*e~a~f~r Access ro Tratlsporr and Cross Cozmecring L?DlT and ~ L T j f l " "  

196 Tirere tlaving been no challenge to the Facilitator's findings and conclusions rzprdlng 

!kfr f@r*e&*larg in tilt: r)$rtjc~* 110~1-lihrE Report briefing and having herie'by found and cclncttided that 

1 1 7 ~  PQ;:~IJ~:Y~oT*s ~~cc7;~"rnr~rldatiom are appropriate, reasoilable and reso!ved in 3 manner dia; i s  

t*k&f2%isart?~ wtft~ thu; pub1 ic interest and the requirement that Qwest comply with checklisr itcnl?, r'!~r 

S'irrrimusio~? seccpts and adopts the Facilitator's recornmendarions respecting the three resrsl*:ed 

7 ?-&nspbr! 1 XS1.t C b, 

2 Transport Issues Resolved in Earlier Workshops. 

T**- 
, Tkc Facilitator identified two transport issues that he dpeemed to have been rarstd and 

d;rcaded trt +he l..t~tl.,tergr~lg Sel-vices Report and further determined that his earlier resotutior~s rarrairzetl 

*'equ~l%y spprnpriatc" tn the corltext of checltlist item 5; the issues are: A c ' r ~ ~ ~ s  to th,- fi-ot-ritrrt:~ i?: 

@!:st d ~ t ~ ' i i J r ~ f c , r  and Access to Dark Fiber ul Q~fcs r  's Jornr-Dlt iid ~ r m  ~~~cni.rii~.~'~' She 

gPn:nx3tmzrtsn notes that by approving the Facilitator's resolution of both issues, wc required Qwest to 

rri;~~di:! 15s %GAT to rnclude the language proposed by the Facilila~or in resolv~r~g both tssues,"' 

" :i.,i,.p Hrlkgi:r4it~lg Enrtlr,qr~tg SS~r.\~lce.< Rcport, at 4 1-46 (the Facilttator's rcconui~endcd language appears 11: ttt:ics ni 

sq~ 55 t+t tlie R t ~ o m  @TI fi7n~rglltg SC~VICCS).  



198, There izzving been ?a challenge to the Facilihtor's fidings and clonclusiarls reswd&. 

~kl'i~ fcfregz1rng in the pmies' post- LGVE Rep071 briefing &d having hereby found and concluded that 

thc Facliiiiltrjr's recornmendations are appropriate, reasonable and resolved in a nranncr tlvrat t.;i 

i:~ti-st@ent with &e public intem;t mind the requirement that Qwest comply with checklis~ ircm 5. f i l e  

C6rn;njssio~ accepts mrt adapts the Facilitator's reconlrnendations re!;pecting the two pre~inx~sfp 

d5:r;ideO tmsgan issues. Qrses: therefore is directed to revise its SCiAT in confornrilqb with tit:' 

F~csi1i~sr~r"s recornendations and is reminded that arecornmendation of con:pliancc svi th thia nnil 

a!% itither rRe~:ckttsr iten~s is and shall be confingent on, among othcr Ihings, Qwest inodifjmg 11:. 

SGA7 Snca~~$o,mity with the Commission's directions and our procedure for considerot~on of Pct.51- 

RWtpa~ SGAT revisions-:" 

3, Transpart Issues Remaining in Dispute 

llzr9 Fnur transport issues remained at impasse at the conclusion of M7orkshop '~?lrc~..'"' 

a. Dispated transport issues ma longer in controversy 

2 Tirree of the fawrdispc:ted transport issues are no longer in disputc; these are: ,Tt!;e33hfl?T 

,>,il;d~B~.ip ifti:rIrtpic7,ri~g+ C ~ m q i n g l i n g  G-hiEs and Iniercort ?I ecrio?i Trzrli h and App!\~ing ~0t.rtl  tisc 

4 $ 1  Tie 1a;tum LWC! issues were not addressed in any of the parties' posl-UhfE Itqtcrri 

6 '  

Y.*F$C~$~ 

303. bic-n~e;.er, AT&T dici offer comments concerning SONET Aiid/Dl*op A,lzrir1plc.st9r,q~ 

A't'kcT ~ C P I P Z ~  Stiat I :  did not bnef &is issue because Qwest and AT&T agreed to languagc li~al 



~%@isrf@e:; thlx. iOSCItt AT&T goes on to state that Qwest agreed to add the following sentence to 

4 $3 8 f .?. ""BWET adiPcSrop multiplexing is available o';l an ICB basis where facilities are avaiiahle 

& P ~ $ C & ~ ~ C ? ~ Y P X ~ S ~ I S  ** Because this language is contained in the Erozen SGAT, AT&T considers the 

w6tw 1.k trtl ~mt^rlved.~~~' 

26'3, Qwcssr cormcurs w ~ f h  ATSLT's ~ o n c l u ~ ~ o n s  concerning tlhis isstre,"' as does ~taff.. '~' 

2 -  f;-tucn tlac partnes' concurrence, the Conlmission agrees that the nforementiuned 

o k i & t i $ ~ ~  trr 5G.47" $ 9,O. 1-2 resolves tile SQNETrldd/Drop ,41ulripleT~i~zg Issue. 

33-5, 'fhcrefon. inaslnuch as ure deem these disputed transport issues to no longer be i n  

r$xNftrt%cf'Fy ; ~ n r l  we hereby find and conclude that the resolutions of them are appropriate, reasor~able 

&%daie!znrinr;lw! HI bl maslller that is consistent with the public interes! and the requirement that Qwest 

ir6%?p9yrtirtl~ ctrt:ck'iist itern 5, the Com~nission adopts and accepts t11eresolutlclnsrcspectingSOA~Eir 

:$k?id.;!tnr]~ Wffi/i1picr111g, Cix)ir?ii?iglit~g UNES atzrl li1tcrcor7necrrorz Trz,rr~l;s and Ap,~ij*ing Local I h c  

Rcsfrrdu f i ~ m r  10 tl~rhurrrlktd Ttlartspori and directs Qwest to revise its SGAT accordingly. 

b. Disputed transport issue stiii in cont~roversy 

$Lf&~i~L!ssuc 3 - EC!DZT/UDITP)isri~lctiors and . 4 d d i n ~  Electrorjics ro EfiDIT 

, . 2 r ~ r  I ~ L "  only transport lnattzr still in dispute concerns the propriety of drawing a 

dv$Xi;~%cr~il~~ batswzcn unbundled dedicated interoffice transport ("UDIT") and extended unbundled 

-hi$lw<%f6~~ trat~~pofi (''EUDIT") for purposes of establishing rates, terms and conditions of 

1;";tiy"~"fat~~t6elMn. Also in  issue is whether Qwest should be required to provide electronics tn 



203, With rwpeczlo rhe contested distinction, the Facilitator d~ecided, ". . .&IS foma is nor 

%berg@ otle fa? dc~emir~ting whelherthe flat-rated pricing for EUDIT is or is not appropriate. Thus, 

&eFr @&a's agreement that LITT and EUDIT are not separate U'Nlfis. but rather, at n~ust  a sinpl:: 

LWtt.i& tttrcs distinct pricing componegts, nothing more is required.""." With respect to thc isuc!e. 

afpm;+ding electronics in association with providing a transport UNE, the Facilitator decided thxt 

m such airt'igatian exists."' We will address the Facilitator's recomrncndations ~.cgarding lhcsc 

i,%%Se% qaratefy. 

208* Stlrffsupports the Facilitator's recommendation that LDIT and EUDIT effect,ivaly ;uric 

a fi'figl~ t%X with ttclo distinct pricing components.'35 

209. ATbT rfernurs, asserting that the entire dedicated transport link should be based (311 i\ 

rtkrmce k m i i i s e ,  flat rate chase and thar the proposed EUDIT pricinp struclurc's arferage r:~lc. 

' ~ " j~a i t :  ~iatsre F(lrC"s general m1e that the recovery of costs should reflect the manner in tvhict~ 

t h y  ue zncarrcd AT&T cot.trends sonie CLECs will pay more than their cost. othcrs will puy ~ C M ,  

&rtg$, 8% 2 c4zmsqticncc, tZ"T6;r maiiltains the incentive to build facili~ies to a meet point or elect 11: 

'Emji~S c5+3&6~ t ~ t  Qwest wire centers will be lost under Qwesi's proposal. ATSrT fuflllcr claifris 

Q%~%t'~prwf;;if  is discriminatory, because when Qwest connects w ~ t h  cathcr ~rlcurnbent LECs, ii 

d&es $0 via meet point arrmgzrnenfs and not through the provision of loop I~CIII~IL'S. CLECs, ulru 

bcxng c.mi-:;. c~nseqlrentiy zrc relegated to an inferior status."" Consequently. ATBT requests tilot 



a(2~x@i$~~mf~ cm$is- Q%%*a$ 50 eliminate thc EUI31TRlnfT distinction and provide dedicated 

'17 
45*i%!*?fp Q ~ C * ~ ~ + E R  33 m;%ifi6'd t t~ r~ t r an~  nrr n Dat rat, distance-sensitive basis.-- 

#. - 
4 if8i d j w k ' ~  ~zi'rcca azth Faciti$atsr's rccornmendatio~i, which it maintams is in conformity 

* *&+%iG-11iF&kilq\f3hXt t%ikt%h$ di~illlf~eticr~r Is~wect-i LDIT and ELJDIT, concededly a single UNE as fou~nd 

'+7* :%% b*.-&iaar~;*. psc~~~~e~''~~~~rans: prrcinp ditlterenccs" and that AT&T's argument to the c o n t r q  

*T:Q~.% %is S8*9ta$ sfd p"~d,fi;tl~g ~ G S L I ~ B  that nrc beyond the scope of this proceeding."'3" 

?; 1 1%e C - ~ M R T ~ ~ % $ S ~ V ~ ~ I I  noks Q\v~5t has agreed that the UClIT and the EUDIT are not 

+$qi:~f~&j: 3 5 k ~ ;  Z*%f 8 ar!rngic l.fKE; thrrcfere, AT&T3s request that the distinction be eliminated 

%i*(?=*lLt. :I+ 'b21r.j: b2%xs; :s.:tbt$ficd, Eiowevcr, the Commission is not persuaded by Qwrest's related 

5 ~.fr!~+~:~~~~~::. . ' :x&$$$i+~ M T I ~ ~ C  B?NE i!i s~eeetfr;arily conlprised of two distinct pricing components. 4 s  the 

~ ~ t x % 3 . a ~ $ ~ & u i i l P ~ ~ ~ ~ ~ f ~ ~  1:qb%1':r'~'cci~ %IIC Y]UC$I~U~ ofUNE pricing 1s one that is more prcjperly addressed m 

4 a*&,@ ,eebr:g~w%a$ %15@tsgn ~ T ; ~ I Y ~ V $  ttr& h c l t ~ r  able to constde~ the detailed cost infon~~ationnecessuy 

, :a.- 
4)-2 ,%u-k~-% GF.E'& pfag<;, It i ~ .  ~ f r  CQUI'86, t l i ~  case that such cost information has neither been 

$*m$fci*z3 % Y J ~  ~i*g&*~%$ene i ~ t  phi% p r ~ c c ~ d i n g ,  This being the case. a significan~ question lingers 

~cc&$J-FG~ t%a@ 3%-Y p ~ s r  'Ike gst~gfc: UZT3IT~EI;T)IT until sudl time as the price is detennined in our cost 

2~~~ & $ a  

2 '%.a-ti; T@ttvar&nir~n 1s sf rhc opinion that in the interim, pricing for the UDITiEUDIT 

";%+i tS~~g+i~?~q;:\jgdt~~tgi$ I~,~xI!L~cM? l ir~k between points) should be based on a distance sensirive, flat 

3i,jg s ~ ~ , - *  +i*l+dgi,, $,,,- ir.xik;ltr$ed ~?ts<)'t$~c.$t 'i;t'ulrenl Il%)'fT rate structure. Qwest will have the option in our cost 

&*&6 pL*firs.%ai;$:g ,it+i t~l+Jl~XI':jiIJfl]"L rates to reflect the difference in tile cost of service (assuming 



such a showing can be made). Qwest is directed to modify its SGAT tlo reflect the Cornmist;lon',i; 

derormination. 

213. Staff agrees with the Facilitator's recommendation that Qwest has tlo ahlipalint, IU 

prwide dectronics in association with provisioning a transport m~.""' 

214, AT&T contends, "'the [Qwest-defined] EUDIT does not have electronics nrl rhpt:I.itU 

end.'"'' AT&T maintains. however, that Qwest supplies electronics at 120th ends sf EDIT ~icdiu,i~s~J 

transpart, which is what .AT&T asserts it should be getting in QWES1'-CLEC: cicdic~ited trar~spttrt 

situations."' AT&T consequently asks the Commission to rcquire Qwest ta provide the e l c c t r t ~ t ~ ~ t ~ ~  

an dedicated transport terminating at a CLEC wire 

215. Qwest argues that t h s  is a subset of the obligation to build LWEs issue, dciliclccl 

above, and that ir agrees with the Facilitator's conclusion that the FCC authority cited by i-\T'r!k":"i :1~ l r4  

not address the obligation to construcl or augment capabilities or hlctions and that AT&'T"s r ~ q k t c i i  

does nnat fall within a reasonable interpretation of Qwest's obligation to modify ~i~ci\iti@:i;~" 

216. The arguments advanced by AT&T regarding adding electmnics to Ellflt'l ' ,lrc 

analogaus to the arguments that it advanced respecting Qwest's purported ohligatinn tu iidil 

clectranics to dark fiber. Just as we believed that AT&T misinterpreted the FCC rsspGut1tqj t h  

former issue, we believe so here as well. While AT&T is correct in noling that the LI:iJE K t ' r ~ i f l t t c /  

ZA* Staftqs Proposed Fmdings, 21 21 

344 Qweg's Proposed Findings. at 12; ONE Rcporr, ar '79 
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gp+~k43r , + ,.. -. ... -:j- jz x-zi . ~ 3 4 1 ~  - * t a. *lir I E t 3  t,%nald be rmpnircd if rhcy had to incur the costs of se1Eprovisioning 

2%$itc&p~;$ sria*;fw:su 4'iiL%7' misdakcniy ;tppiics that metric to the distinct issue of provisioning 

4bpt~~rat*T :s +8: ?&$ ilT$_$:;q cqJ;i5 ~fbia Eli'DlT. Uur reading of the paragraph of the UNE Renlund Order 

'4' 
w - I% & '  ! &  reat1 Is~gstfier w ~ d i  the pnr.agraphs surrounding it, convinces us that the 

g g : t !  - 4 i!:'$s-$m bp:&f I& \%rtWCILiing TtEC,h from having to incur the much Inore significant costs of 

ga6 r ~ : l &  -w$&s +~g:g$$,t, @C!~C%I#A$, 11$!31t +af-a1ay purchasing, and the like. 2 4  

* g .  53% i ~ " ~ f ~ + ~ ~ k t s ~ t n - r i  laelievbt$ that, in t l ~ c  contest of considering whether an incumbent 

. b  2 

j E i: AS, *li!i$b$i)tb$~l t ~ !  prtr!*i$~ e'lectrci~li~s at thc CLEC end of dedicated transpod from an 

it2:;~~~4~;l~st : -k t"  b~1wgqt~z1rer, f11e impair stondad on which AT&T relies must be viewed in the 

54L:t;!~h5 Z ~ T Q < ; ~ ~ ~ T $ ~ ~ X ~ D ~ ~ ,  ;hs'h.ltictx i t~f i~ ld  include art ai~alysis of tile availability ofelements outside the 

3 1>5~tir,i%rk, b f & J ~ $ ~ t l $  I]t#$e ri\luilablc from self-provisioning. Indeed, as Facilitato~ 

@~!*P?!~E+E $r:;$ -'ll~tr g ,  J ~ ; ; ~ , G W L  itj suppusi: 1hat CLECs are not as capable of installing electronics at 

~t~~~~ $fi ,-,. A ra t  -FS J kt7f.$i"! 8% QWCPL t5 of installing tile same at its end.247 

% - .  

: *;l". &-E th$%~reesnrtb, rkeCommission concludes the Facilitator correctly concluded that 

%"&.%,< Fk @kp3ef ~ J S ; ~ L  4~9%4@ci,[i€?1i 1111 pt~v ic i r  eieetronlcs at the CLEC end of an EI,JDIT and, therefore, 

/gfl.i;gfst? A??,,$ &5$~q%~ 538% w~i~u~~ssen~:J t i ran on this issue. 



B. EELS 

3. EEL Issues Resolved During 1Gorksfaop Thrcs: 

219. The Facilitator found that the following EEL issues Hiere fully rtsalt'e~i rfiur~rq; 

Workshop Three md shauld be considered closed: If,'uivel- cfLocal Use fi!eq~trr.en~mt~~fi?r Ptrr~!tr.htkzk 

EELS. RJavs of Meeting  he Local Use Requven~etlts and Alrdrls ojrLocrll I ~ E  c~')"fif;~ill'l~~d$~~ "'' 

220. There having been no challenge to the Facilitator's findings auld coxici~asitvrr~~c:gal'il~rrtt, 

the foregoing in the parties' post-UNE Repor1 briefing and having hereby found rind conclu~fuil rh,ii 

the Facilitator's reconmendations are appropriate, reasonable and resolved in a nl&nl1ct+ rtwi i3i 

consistent with the public interest and the requirement that Qwest cornply with checklist rtein 5 ,  tire 

Commission accepts and adopts the Facilitator's recommendations respectil.1g the three tcsrslval E:IiJ. 

issues. 

3. EEL Pssues Remaining in Dispute 

221. Five EEL issues remained at impasse at the conclus~ar~ ol-M'cwkshay) 'I'lraee "' 

222. Three of the five disputed EEL issues are no longer 111 clispil-rr '1s nir party nxt14c::tcrxj 

the Facilitator's resolution of then1 in their post-UNE Report briefing; these 1sr:ucr are, f ,m t$ i t~ *~ :  

LocuI Use Requiremelzts ro Exzsrr?tg Specral Access Circuzn, If;alvtrt,g i,or.i~i I,,stl K e u i p ~ ~ t r f l d : @  4 1 1 ~  

Private Lines Pz4rclrases 111 Lleu of EELS and Countzng ISP Troifir 17brvard Lucd I_i~r+, M ~ . t ~ t i i ? * r ' i ~ t s ? ~ !  . 

223. Inamuch as we deem these disputed EEL issues LO nu 1onyt:t bc Irr coniriavcvc ,L~II! 

we hereby find and conclude that the resolutions ofthem are appropnatc, re~io,?;~hIr: and ttrrcnrri;t+,:tl 

in a manner that is consisrent with the public interest m d  the requiremen1 that C;t \~~i i l  coc~~\'il*: v, i t ! !  

Order Regarding UNE Repon 
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$$ g Lea+t .>. ,&d I%&$ Y$tVi'% 5ha~1id TTO! hc pcm~itrcd to refuse comminghng UEEs and 

SP$'$.',& TP~:--:- i,ir gL$ >?t?%&rati b j i ~ : ; t ~ ~ t ~ ? , g : ~  wkserc Qavcat o'cfiiscs lo car~strucl LNEs. Qurest countered that 

eg$-&!!: @,$:; 1; < 7 sd,i!J, . cp, 5 iRdl j, lLs.L ptlilZ\z$i*t &*lfri(-~~tfdjgl~t;: of 'LTYTS with tariffed special access services. 

i c  a :;r,3;%fz r$ir: ;i titiclats-ar4~ii' ~ f i f  ucccso cltnrycs was not L11e motivating factor for CLECs 

2iipCb4 &+,; I g--ni" Ire f:yh8;-.i;t, &lii tcr;rilt ~..=r$tr!d not bc 113 ilt'o~d access charges (becausc rate or price 

. pb31;,*:1 TV+I ki~. tt$f~~t:tle~f), bht! Facililit~r pr~posed SGAT larlguage allowing, under 

:4*.-:++iQ5 ~ ~ : g r * ~ ~ ~ ~ ~ ? : ~ ~ ~ $ q ~  tY~c gt4-1.i$t~cr ic)li t7f \,IN l j ; ~  that C3LEC s wanl."' 

~+:p+? #jppg$ax.i al'itnr t a r z p t i i ~ c :  pnrpaseci by the ~ac i l i  tator."' 

.% f&  f f.i:do IIbv $~;ilCiht&~r'5 Ii~itf;\~~gt: ganerally acceptable. Hotvever, ,4T&T srates 

,. ;. - +;4- .' .: ' i' ;LE?~~,s E~C*~C$X:I;P~C: o i ~  I?$ d L c ~ c ) ~  t o  suppwrl its arguments, tllere may be times where 

c." r * P .  $ i  ;*i;:.;::a9%:" -; 53:i: ilr h:gh~r handwidth scrv~cc as a retail service that it may wish to 

,,"t=&+&z,f 4 , i ?",:& +I , .,, ,-A; ,k$w~:it: Frc: rhlr RWI51I. AT&'I' rccplcrcrs that thc words or. other hlgh-capaclr.~, be 

:.;i~erfr-b dw:jL s ~8%$-"[>5?"' wn llze fimt 5crrtiltlc;e of the Facilitator's proposed language.''' 

j ;, , ?*I c ;l?b@a: &$f-v&i!: In :.n~o~j)ikri~Lc fltr i:a~ilitat~r'~proposed language in 11s SGAT and did 



229- The Commission deems the Facilitator's recornmet~ded SGAT !artgungo r.ttr%wiirriiri: 

of Allowing Commingling CT7rer.e Qivesr Reji4sc.s in ~oi;sfntct LIIVE.y lo bc appru~ri:alc, rs&ondt4ih 

and consistent with the public interest and, therefore, accepts and adapts his rcsulurrots ufthtu t:ckc?t: 

Moreover, the Commission finds that AT&T's suggested modificatir?lz Ru Khc Frtcattrnlur'it j~)?i!pi~ii@t 

SGAT language is likewise appropriate, reasonable and consistertt wit11 Itre puhiri: inlcscst %mi, 

accordingly, orders its adoption. Therefore, the first sentence of the Ear:trfi~ztor':, pr~p2:;ak, :;a ~ h d  

same appears on page 84 of the IlhE Report, should be modificd LC+ rcadi as fblluris: 

Where a CLEC has been denied access to a I351 or atl~cr hrgh 
capacity loop as a UrcTE due to lack of facilities, tind viherc; tikc CLEC 
has requested and been denied the construc:ion of new fi\ci\iti~s ttu 
provide such loop, a CLEC may corlnect a tariffed scrrvicc illat ii 
secures in lieu of that UNE to a transport UNE that ~t scctlrcd 
from Qwest. 

The remainder of the Facilitator's lan,wge shall remain unchanged, (%\s4c$t isdirec tetl ze rnr*,r!'), ::*a 

SGAT accordingly. 

Disputed Issue 3 - Waiver of Ternrbatinn Liability ,~lssessntertfs fiw 

230. The Facilitator resolved this issue by modifying a proposial n~adc  b:v' (Jwe!t! iir irdl:::: 

termination liability assessments ('LTLAs") under certain circumstances, T"hc f;acilitrrbo~'% {tropi~xcit 

language essentially waives TLAs for circuits ordered as special access circrrrts het~recn i'd'~rus:v i ". 

2000, t h ~  effective date of the lJNERcmai~d Orcler, and hlay 16,2001, pravidsct rlrs411,EC ~cii~a$A?: 

rhe circ~its and notifies  west.'^' 
'3 ", 4 

231. Staff supports the Facilitator's proposed language on this rssue,' 

- 
'" UNE Report, at 87. 
255 Staffs Proposed Ftnd~ngs. st 27. 
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li * R, &m,. h T,kF % ~ k c s  xzsur with the Facilita~or's adoption of the effectrve date of the UiVL 

-$e?%~~f i' n~sl~?'4 ;atf~wi~g &@T Qwest fias hbecn obligated <o provide combinations ofUNEs since the 

J&$ &i%. 4.trt'd C * T $ M ~ ! I P J ~ ~ ~ ~ Q ~ :  Fzcx'~ R q w ?  D I I ~  Order. or August 8, 1996. AT&T contends that. 

~~%!s?.;l?&+~*t~~ ~%tkz, i~it2as $176 ~i~b.$-%t aTsn appeal, the obl~gation to provide combinations was never 

,M;~%@Y% +%i'&? i7ti~reiwm- attvcm that altt~ough the Eighth C~rcult l~acated the rncurnbent LEC 

:$,fiWfghqk ti: i:ij~xlrrne ' t l%flsq 11$& thilecl States Supreme Court ~n AT& T C O I ; ~  1.. Iowa Lhilrli~s 

8 ! ~ * 2 d '  an:&$IR ihc xdt prshi"tl11ing rncurnbent LECs from separating LXEs. and many siates 

gt5'+$;ldb~aan% ;hefr~;r%viii~1 rrb'rjuircnlellt mat~dating CLECs to combine UNEs. Fijr these reasons AT&T 

agiag$.rb& F,a:a"iSnt;t~:,r's~~mposed language should be amended by striklng "Fehruaq 17.2000" md 

i.'f"z%49~*45$, i t t  t f t  R ~ c z ~ A ,  '*$BLI~usY 8, 11)9fi,"2.5' 

2?9. Q\YG,-~~ I Z C C C I Z ~ S  1 1 1 ~  Facilitator's proposed language and urges the C~nunission to reject 

244'M"r; gl~i%l~ja~ed ktaglat~lltli~e~ri, 258 

9'- T 

I .  k3p c$;j~tcll~de that tlte Facilitator crafted a balanced and judic~ous resolution of this 

?%LLB~ : ~ c ~ i ~ ; J i n g l y ~  t i l t  C~~mmission accepts and adopts the Facilitn~or's resolution of R'oivel- qf 

f b . 8 1 1 ~ 4 : n ' z t :  kicki~~l~~\* K ~ ~ T ~ Y G ~ S ~ ~ C ' I I I S  f i r  EELS and directs Qwest to incorparale the SGAT language 

tvyiq3e,k~d f%) t k  Ewl!l.ii~lar at Inn ripprapriate location in its final SGAT. 

3 $kret-isJaaal Coacliusion Regarding Compliance Cf'illh Checklist Itern 525q 

4 r V  f'i!nnsie~ii with the foregoing findings and conclus~ons. the Comnlission 

:w~%1%jji;iiliy ~ ~ l b ~ ' j t l d < ~ i  that Qwest be lound in compliance with section 77  1 (c)(?)(b)t v) of the Act. 



Wowever. the Commission's recommendation to the FCC regarding check.list atcn 5 16 $h.d\ hi. 

subject to (a) Qwest"s continuing compliance wit11 this Order, (h) Qlvtst ~rrsctifying its $iGAT ii't 

conformity with the abovementioned directions as well as the Comttlissic.tn's prtlccdiirl; 

consideration of Post-Report SGAT revisions, and (c) the Chmmission's crrntiiclerariot~ c?.f ;inti i t \ \  

ROC OSS testing issues and QPAP issues pertaining to checklist item 5. 

1V. Checklist Item 6 - Unbundled Local Switchiua, 

236. Section 271(c)(2)(B)(vi) of the ,4ct requires Qwest ilnd otlt-lcr E30Cii ti;? p~crr.rde 

"[llocal switching unbundled from transporl local loop transnlission, or orher scrvicss~"'!'" 'rhc Ft 'i" 

first identified local switching as an unbundled network element in its: Loccri C:orrrpr.?tf~rii.vr Firs: 

Repor? a d  ~r-der. '~'  The FCC confirmed its unbundling of local switshins in the Ih'i";E Rt-rcr irk:ni  

Order: "[wJe require incumbent LECs to provide local switchirl~ as an uribunrlletl r~e~wrtrf4 

element."26however, the FCC cawed out an exception to the gcncral unbundtlng ruic h r  ?;)s?:ct 6: 

and limited large market circumstances: 

We find that, where incumbent LECs have pro\(ided nondiscrirn- 
tnatory, cost-based access to combinations of loop arid trn~~spc~rt 
unbundled network elements, Icnown as the enhanced cxtcndt?d 
hnk (EEL), requesting carriers are not impaired withaut acccns ro 
unbundled switching for end users with four or more lincrs w t~h in  
density zone 1 in the top SO metropolitan statistical nrcas 
( M S A S ) . ~ ~ ~  

'"I 47 U.S.C 4 27 I(c)(2)(R)(v1) 

'"' Local Competrfrorr Firs, Heport nnd Order, 1 1  FCC Rcd at 15705-15713, fq?  410-17t~ 

262 LINE Rernartd Order, 15 FCC Rcd a t  3808,71253, 

'" id. 15 FCC Kcd at 3808-09, 7253. 
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4- O5absh$l~rX %t;b kcbP̂ atft; Issues &salved During Workshop Three 

! '?+ 3 % s $ ~ % ~ t t i ~ a '  ~5rYemrrirrcd tltst iilc following unbundled switching issues were fully 

fizw* vy+@b4f;?yk; %'r$f$:t~$tq~ 1 h r ~ g  ~ i l ~ ~ d  should bc considered closed: 

B$na tt;tvinp bcni tm cf-iallengc to llle Facilitator's findings and conclusions regarding 

$&2 * + : T ~ $ ~ v ~ P ?  t11 i+te$t~t~~t~:ltl' pt!!;2-[.:iVlZ A ~ ~ J P I  bricfirrg and having hereby found and concluded that 

i%~$Ba"?& :=r='::,+.:h$ $+si?$ti, a,rFTs-iwst :ind thc rcquircmmit that Qwest comply wlth checklist item 6, the 

: >:lb*;-::di~f:$ rii,~cs?;h~ :kr9rj +&,*p~li !he F a ~ i l l t i \ t ~ ~ ' ~  rccomn~endntions respecting the seven resolved 

-3% .1 3,- 5 4 6  ,r. ~~ thoMlcd  , stVlt~/li:lg ~SSUCS rcmained at impasse at the conclusion of Workshop 

I .  I%t.ap~sc%J atnhuadted switching issues no longer in controversy 

'i i i i , ~  L%,-! j ~ ~ t :  S ~ ; ~ ~ U I C J  ulhtfndied switching issues, Access toA]N-Provided F ~ Q ~ ~ / I . ~ , ~ ~ "  



and Basisfor Line Counts ZN Applyng llre  our-~tne E X C ~ W ; O Y I " ~  were not nddrcs;srrf rn art-, :xf lirv 

parties' post- UNE Keporf briefs. 

241. hasmuch as we deem these issues to no longer be In conlrwwsy inn4 u c  ki.9:b. -~I:ertt 

and conclude that the Facilitator's recommendations are rtppropriate, reesannhle ;&rid ri.::rii%~:tl :XI rb 

manner that is col~sistent with the public irzterest md the requi~rntnt  thn: Q ~ r s t  c ~ ~ t l p l ' : ,  \i i f j l  

checklist i tern 6, the Commission adopts and accepts the Facilitotor's roso1r:tiorrq xcspcctii;:.: : 1 ~ :  

disputed unbundled switching issues no longer in controversy. 

2. Dispuded unbundled switching issues still in rankmvazu'~~ 

Dis~uted Issue 2 - Exentpiiorr frorrt Provicii~w A c c e s g . ~ w i f c f i i ~ r p  i r ~ i a d *  19I~~tro~rg[~&fi&~;~,f 

247. Although the Facilitator addressed a number or  corlteszcd \s;stlc$ tuatici. atriit tteni, 

AT&T focuses its post-Uh7E Report argumenr solely on whcthcr Qwc:it rlfny rdstrict (,'I EiS '-: fifiit; 

access to unbundled switching in Densrty Zone I wire centers in 111e top $0 57cllropulti:~:l S t ~ t r , ~ *  

Areas (MSAs) when EELS are not available. While the Fac~linat~r corrsldcrctl t1si.i.i rnintt6r Qi t t  -i:i'f 

AT&T contends he did not adequalel y address the specific poirlr raised by A-i A,'\ rcgurcIiny, I r: ? 

availability of unbundled switching where an EEL is not 

243. Staff agrees with the Facilitator's resolution of this issue.""' 

244. .4T&T asserts that Qwest's SGAT provision concemirig thc EC3C:'s urlb:trrit!sd 

switching exception is overbroad because the FCC spelled out specific rcqrittr:nlcr\ii., lii)\ i f i  Xiiv 

SGAT, which must be met before Qwesl may be cscused from offening unhlrnr!lgcl h ,~ i x~ l i f r : , t  

AT&T maintains ;he FCC has provided that, in Densir? Z Q T ~  I .  a CLEC klas to plirclb,isr i t ,  L I - , ~ . T %  

7 

id at 95-96. 

''"ii at 95. 
260 Staff's Proposed Flnd~ngs, at 24. 
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s,%t%&@ :% ~ ~ 1 9  1:: &I EEL i s  avalable, If an EEL is not available, AT&T maintains, "the cost to 

c'"1i 4" -i%f pi;iri:bnsrsug nluhigle swilches in zone 1 doks impair a CLEC. The ILEC must make 

@ ~ ~ i ~ d S g k i  5nitcImip a~arlshle la the CLEC in zone if Qwest cannot provrde an EEL ordered by 

ei t- f; 4 7% +4"F7&'?' th@refatc a ~ m s  that Qwcst is not in compljance w~th  checklisr item 6 if Qwesr 

C+eg z l a e ~ ~ % % %  tlflbit~~ditrl s'u'itchlng available where an EEL is not availablc. ,4?'&T consequenriy 

-a% i%p&+fic5 % A *  e r  %list C."'~rnrrrz$sicsn adopt la~~guagc that makes clear that unbundled swltch~ng should be 

*aia;2;1: ~r &%$r;btsle kvlrm Owest cannot makc an EEL availablc to a CLEC."' 

2 f faw~r a~fs'crs rihc general observation that the Facilitator previously rejected arguments 

rai&bi  by &%&:I dtrrrnp the workshops and in AT&T's brief addressing this issue. Qwest docs not 

~~'~FQ&v.%sc ~c%~"~'lixQ $a ~llbe specific pdnt raised by AT&T in its Exceptions. Qwest urges the 

d -in%~zk%%$i.$rr to ;e&?pt 1Srr Facilitator's reso)~tion.'~' 

l*i a ii~(ib %:)tilt I ~ F  Fa~I l i t a t~ r  noted that the only wire center in the scsien states that could 

njqas%ij $1: 9te C?IM!I];SLIB~ IS tile Salt Lake City Main w ~ r e  center, the Comn~issron nevertheless 'takes 

ET~Y* nwpj>%%unrrgrl?t ~grccv,~irh AT&T's conclusion that the Facilitator did not adequattell\; address the 

L % + G ~  t%ittifl:cl* or naf the ~xcli~sion from unbundled switching should apply in those instances 

w j i ~ i '  aa 8t:L 2% truz av:iilabfc. 

2 4  '11Sie FCC hiis found that swi~ch capacity. distance-sensitive transpori costs. and 

$-~) i$;9?$ -~ :x , i ) i ~  j 4 M j r  s ~g ' f '~ i i i~~ f~ l l \ y  impair a requesting carrier. Given this finding. and our reading of the 

f$'iiL+ i+'?t5eis; ir l  rbls regard, particnlnrly paragraphs 253 and 288 of the Uh;E Rcn~arltl O~~CY.' '? we 



believe Qwest should not enjoy the exemption from the requiremerit reiatinrg tcr unbuttdled $tsrirRaidy 

in Density Zone 1 un!ess a CLEC can obtaln an EEL fro& Qwest as a local transpan ilftcrnattr'c r'mtr 

basis at parity with Qwest's self-provisioned local tiwsport alternatives 

248. While this is a matter factually applicable at this trme only i n  one srste, ttt:k\l. itrr.iCi.rny 

tbe seven stares participating i n  the Multi-State Proceeding, we neverthcleiis :kgec tuftit Al'A'i-tF~lr;iE 

consistent with the UNE Ren.tand Order, Qwest should tnake availahit trnhtlndied !~ulitcittnrg ~%ir2ir 

Qwest cannot make an EEL avaiiahle to a CLEC. owest 1s directed lo subrnrt net% prapa:icr? 5f:;?'% I" 

language for 5 9.1 1.2.5 that complies with and reflects the Commissiarr's determu~atto~: rcl;pcGkltr t 

the correct and limited parameters of the unbundled switching csceptian bl~wct 'gr,  ~'xit'tpt ;is i:~t 

modified, the Commission accepts and adopts the remainder afthc Facilita~tar's rtsnlttriorr resjr:x I\r:si 

Exmiptionj?uln lUrovidlng Access ro Switching In Large R.lctropolirur/ t4rt.c~. 

Disputed bsue 4 - Providiltp Switch I~lferfaces ar rhe CR-353 utld 1Slit-Qf-! 

249. AT&T reports that the language pertaining to $ 9.1 1.1,1.2 cc?n(itjnsd tn Qti;i;::F3'i, 

£?rieP7" resolves thematrer for AT&T and that the issue therefore can be consiilercd c\n?iqih-, AFT&, 1 

goes on to note, however. that the frozen SGAT falls to include thc language pnjposad \?.ti 6,1**cra3 i f?  

its Bnef ATGrT requests that the Comn~ission take note of this ancl irzstruct Q+%tcst to r.rrcr~krl+ !ti 

final SGAT so as to include $ 9.1 1.1.1.2. 77 5 

250. Qwest asserts that its frozen SGAT actually conrams the languagc at Is;!iur flsr Y f  ifi % 

1 9.1 1.1 .I .2 and that the insuc should be considered c~ascd."~' 

274  Sec Qwest's Legal Brlef Regarding Dlsputed Issues Cl~cckl~st I tens  ? (ImTNEs], 5 il rampore; Artd G ( . L ~ ~ ~ i i - ; i l t t , ; i .  

("Qwest's Brief'} (May 3 1, 50011, at 40 and Exhlbir A. 

"' hTGT's Exceptions, at 70 .  

""est's Proposed Fmdlngs. ar 46. 
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3 5-$ , $ 1 1 1 ~ ~  the p&rIics appeared to have reached a mutually satisfactory resolution of this 

?%%&,%g~z,r@s?~%~:yr~ssrrrs,cansidil.rs shis issue closed, with file understandang that Qwest's final SGAT 

2% $# rZ i .:,I & mrsst F U I I ~ C I ~ ~  in tlte language agreed upon by the parties as the same appears in Qwest's 

$%g& k%$r~f at p~g2 41) 

Prsvisionoi Conrlutiboe Regarding Compliance With Checklist Item 6"': 

&."is iTwt~tt5~ci)t iitltth the foregoing findings and conclusions, the Commlsston 

gi:c*ai%;aat~i i% ~i*i?i;ltide:++ that Qwest be found in cornpilance with section 271 (c)(')(b)(vi j ofthe Act. 

il*+A~rgvilfd, ~A,rrC'wm-rmtss~nrr ' r i  rect~mmcndation to the FCC regarding clzecklist item 6 is and shall be 

%&ja~i $ 7 ~  I11 Qtuc?;t'f; contintling cnn~pliancs with this Order, (h) Qwest modifying iis SGAT in 

$ ~ * % & f t $ t 4 ~ ~  with thc itba~e~nentioned directions as well as the Commission's procedure for 

$~4%%&%~xktk!f"i~f ~ ~ U B ~ - ~ C P C T T ~  SGAT revisions, and ( c )  the Commission's consideration ofamy and all 

K%Y: %9%5 rtz1rrr.g 1ss11cti itnd QP.G issues pertain~ng to checklist item 6. 

l"b'3 T!BB:EEFQRII OWERED: 

,B 'be C'crmnrissinn provisionally concludes, in accordance with the foregoing pertinent 

kz%ihgli %$rd-;.rsf~clt.neixsxks, that Qwest be found in compliance with section 271(c)(2)(b)(ii) ofthe Act. 

i$a?sesl-rr,.t)@ I:'amt~~~sslan% scconzmcndation to thc FCC regarding checklist item 2 is and shall bc 

6rfki@& $41 s ~ X  t$vest4s continuing compliance with this Order, It)) Qwest modl@ing its SGAT in 

i:t?s$tan'?l!ty kr~lh ~ I C  abovcment~oned directions as well as the Comm\ssion's procedure for 

i~?~%+s~&&lifz~~-t3f~~%l~Rep~1t SGAT sev~sions, and (c) the Commission's consideratiorl of any and all 

@%$$#: %~$;"r 1esif112 i b j ~ i w ~  ;ant1 QPAP issues pertaining to checklist iten] 2. 



13. 

conclusions, 

The Cammission concludes, in accordance with the forego~r~g pertt'rrefzt fir~dii\~::: a::if 

Qwest is no: at this time in compliance d t h  section 271(c)C2)fb1(~s) of the Art .3 

provisional conclusion of conlpliance with checklist item 4 will rcc~uirc Qwest trx lilill a t d  

satisfactorily address and/or complete the outstanding matrefs addrcs!;ed in our iliszi~rl;r\rt'i sjie 

chec1:list item 4, supra, and otherwise continue compliance with thls ~flr.rit+r. Accr~tdt~gt%", ~tle 

Conlmission hereby holds open the matter of checklist item 4 for further carrsidcmtro:~ fiu\ht;c rny t ! ~  

requisite showing by Qwest that it is in full compliance with the appiicahlc ~srclvlsians of fh~;  61*xh.k1. 

C. The Commission provisionally concludes, in accardancc wit11 the hrttg~lrii: prrtt;\~~lf  

findings and conc,lusions, that Qwest be found in compliancewith section 17 lfcli"\ibitltf c~flhc .?\sf 

However, the Commission's recommendation to the FCC regarding cltcckt tst i t t . ~ t t  4 1s atr~l tilr;iilt5s 

subject to (a) Qwest's continuing compliance with this Order., i b ) Qi\ ec4t m~~.lif:.'~rr g r t.r S(;i%l 11: 

conformity with the abovementioned directions as well as ihc: Cocnlnissinct's pmcrdrtri: i ~ 5 - i ~  

cansideration of Post-Report SGAT revisions, and ic! tbs Co~nmission's eul~srtlcrat-rorr ai :@it( , t i  1 

ROC OSS and QPM issues pertaining to checklist rlern 5 .  

D. The Cammlssion provisionally concludes, in ac,cordancc w-k:h thc C'nrcgoirtg pcrti~rt:srr 

findings and conclusions, that Qwest be found in compliance with scci~tlr~ 37 1(~)i71(k91fi 11 (tf the 

Act. However, the Commission's recammendation to the FCC: regarding ctieuklist itum ti i x  icid 

shall be subject to (a) Qwest's continuing compliance with this 0~.1lcr, (h)  Q~YC'SL madifyirii& it; 

SGAT in conformity with the abovementioned directions as well ars the Commission's gru~:cdurc irir 

consideration of Post-Report SGAT revisions, and (c) the Comn~ss~on's c a n ~ i d ~ l r a i ~ r l  o i m y  itau,l all 

ROC OSS testing issues and QPAP issues perraining to checklist [ten? 6. 

E, This Order is effective immediately. 
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T V ~ o p ~ e s  of this Order shall be served on all persons listed on the attached Certificate of 

6 ~ ~ v t g c  

I5%%TED under the Seal of the Commission at Santa Fe, Kew Mexico, this 20'~ day of 

1 NEW MEXICO PUBLIC RECUEISTION COMMISSIOS 

,' / 

/ LYNDA M. I,OVEJQV, COMMISSIONER 1% , 





E@fwPfXF hTV"hQEk7CO PtJBLIC REGULATION COMMILSSPBF' 

2% 4Z$$&: hi *kTTKlX OF Q%VES?l" CORPOItATBOW'S ) 
FffC.*Tl%;th ??I ,"4PPl,tCA'FiQN AND MQTBON FOR ) 
4d :t'&l(fi-% W3$"Oi'&: S'l4Of E D U R  TO hl AN AGE ) Utiliity Case No. 3269 
%'%P%;, k%tC "'P1436 271 PROCESS. ) 

1 IXE:W$:R3' C"EK3'EFI ~hn! truc a-rd correct copy of Order Regarding Facilitator's 

igrpaf3 I"lreebtist lYcm 1 (Aecess to llJnbundled Network Elements), Checklist Item 3 

2 ?A$~'.~('tqs $5) Ej~h~1~d3lfd klnnps), Checklist Item 5 (Access to Unbundled Local Transport) and 

E $4~k2t&t 929m ":,+%ecers fo Unbundled Local Switching) issued November 20,7001, was 

$4 & y b ~  g;;kg2@ Nita Taylor 
;:fsi:%i o:f.rfo~~rifie;Mdan$~ bnc: Qwest Corporation 
E $  $yg;;:?as y:  400 Tijeras Ave. NW, Sulte 5 10 
%;gwtcda.;a;. &,8;4 r t l ap  PO Eox 1355 

Albuquerque, NM 67103 

W' RT,nk Xlc+%a.y, Fsq. Marlon "Buster" (;riffing 
F k i ~ d ~ ~ ,  lbi;:&;r=:oxt, Sit7~11, A ~ I I Y  & Robb, P.A QSI Consulting 
IdF f h%axrr; %ulmrt I ( t i  1 73 5 Crestl~ne Dr. 
:&gig% tr+":, SSt $ 3 4  J Lincoln. NE 63506 

p f i b  5 ttc.,ah M. Karen Kilgorc, Esq. 
f h b : t ~ + * i  I* d:rz1%1%i$1>ic;ifjn:2~ i:onipany, L.P Whi~e,  Koch, Kelly rEr McCaflh). P..4. 
f 7 &*13 i &;~~I"V~JI; 1 lrfvg. 7" F100r PO Box 787 
?++I-j %?i%&zq$:, L,A t>~lJfl.4-246,7 Sanra I;c, NM 87503-9757 



Mark P. Trinchero, Esq. 
David Wright Tremaine, LLP 
1300 SW Fifth Ave, Ste 2300 
Portland, OR 97201 

Patricia Salazar-Ives, Esq. 
Cuddy, Kennedy, Hetherington, 
AIbetta. & Ives, LLP 
PO Box 41 60 
Santa Fe. Nm 57504-31 60 

Thomas W. Olson, Esq. 
Montgomery & Andrews 
PO Box 2307 
Santa Fe. Nhf 87501 

Mary B. Tribby, Esq. 
David S. Harmon, Esq. 
-4T&T Eatv Department 
1875 Lawrence St, Rm. 1575 
Denver, CO 80202 

Penny Bewick 
New Edge Network, h c .  
3000 Columbia House Blvd. 
Suite 706 
Vancouver. WA 98661 

Teresa Tm 
lSorldCom, Inc, 
201 Spear $1, fith Floor 
San F?curcisca, CA 1341 175 

A . W  t j t  i li ty I'ean I 
ATT'S: Wr~f~err Salonirkrr 
535 Cerrillos Road. Src ,4 
Ssnta Fc. NM S-501  

Dosid &little. Esq. 
Assistanr Attonley Gencr-a1 
PO Drawer 1508 
Santa Fe, Nkl 87311.3-15fiS 

Cathy I-. Brightwell 
,4T&T G ~ v ' t  Afrj~rs 
675 E. 500 Soutfi St,, FLR:. ?Qr) 
Salt Lake City, 117" $4162 

David M. Kaufman. Eijij. 

Director, Regulatory ~ffctirs 
e.spireTh' Cornmunic:xtians, Inc, 
343 W ,  Mwbattim Avl3rrur: 
Santa Fe, NhtI $750 1 

aead hand-delivered to: 
Maryanne Reill y Michael R~ppcrgor 
Staff Counsel, hTMPRC Legal Dept. Utility Econnmis~, kiulat? IJtrarri~b 
224 East Palace -4ve. - Marian Hall ,224 E a t  P~ITIcc !?\1~. - hlii~iiii~tl Hit?f 
Sant-a Fe, h%f 8750 1 Smta Fe, NM 8750 1 

DATED this 2 1 st day of  November, 200 1, 

i 

/'-\,I, f:y! L~ i! ,-!- :z,~,[., ;-,--- - 
Mona VareJa, Administrator 

Certificate of Service 
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Exhibit D 

- BEFORE THE PlJRLIC SERVICE COMI'v4ISSION OF UTAH - 
-il-l---*"----------------------------------------------------------------------- 

1st akie Mirrlm- s ~ f  the Application of 1 
I:J\%~~Z$"~'CJRPOR~-~'TTQN.R~USR~EST ) 

t"t~~x~n;vr~rc;ationa, It~i . . ,  for ,4pprovul of ) 

C;'r*rarpliuncc L\.~?JI 47 11.S.C. 5 77 I (d) (7)(B)  ) 

1 
1 
1 
) 

) 

) 
1 

DOCKET NO. OC)-O45~-0S 

REPORT ON CHECKIJST ITEL12 
(ACCESS TO UNRUNIILED IU'ET\;1'C)K!X 

ELEMENTS 1, CHECKLIST ITrE3B 
(ACCESS 1'0 UNBUNDLED LOO&: 

CHECKLIST ITEM 5 t ACCESS 'TQ 
U ~ ~ L . E D  LcjcAL TRANSPC~RT t 

AND CHEsiLIST ITEM 6 (ACCE&SAj 
UNBUNDL-ED LOCAL SWmCI-IING 

ISSUED: hlnrch 25.2f3z 

'I'lx Public. Service Conxmission of Utdi ("Conimission" is p:irtic*ipatir~g l i t  .I 

l"t~!~j-sl;tl~ cr;zllsbor;tti\.c Section 271 proceeding ("Multi-State PI-occedingVl with tit? st;ttc 

ei.rmmax\inn\ of' Idaho, lo\s/a. Montana, New Mexico, North Dahora. and M r ; t m i n ~  tc! et'aluatc 

t fw ctran~sliar~~z oof Qnrest Corporation ("Qwest") with the requirenxnih of47 U.S.C. 5 271 

111 this Order the Cornmission addresses whether kve i l l  recoinmend to rhe FCC 

ZIr-iir ~&VPS( has cornplied with the requiremenu of Checklist Iten1 2 (Ltrlbundied Nt.txr.url., 

* "  k-Irnxcnt;si, Clhccklist Item 4 (Access to Unbundled Loops), Ci-iccblist Iteii-1 5 j.r\ccess trb  

\Jrtkt~ndlzd Lctcal Trml;por-t) and Checklist Item 6 (Access to Unbundled Local switching).' 

'5't?$.tt? etleckliti~ items weere covered in Workshop 3 of the Multi-State I-'roceedi~lg. 111 J z G L ! ~ ;  

Z M t ,  tJ\rk-est filed ttie direct testimony, as well as supporting exhibits. st:iting that Qulcst 

a a i ~ ~ p i i l ) i  ti-irk1 the rc-quiren~ents of Checlilist Items 3, 4, 5 ,  and 6, aid that Qmtest is prot'jdincr an~f  
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stands ready to provide these checklist items to CLECs at an ncccptiiblc level of cluali[> ,xtrtl rrl 

mounts thst they may I-easonabIy demand. Ttsstiinony was filed b;y the Nrn klt.i.tcir f F ' ~ r b l t ~  

Regulatory Commission's Advocacy Staff ("Staff"), ATRrT Comrnumic:~:ior~it t b T  the hfr2)kthtikitj 

States, Inc,/AT&T Communications of the Midwest, Inc./AT'&T af rhc Plicific Ntrf.ti~c,le\k, f r ~ ~ .  

(collectively "AT&TW), XO Utah, Inc. ("XO Utah"), Electric tightiva~e. Irrc. t"El.l'"~, ilr~ti 7'ttr 

Association of Communications Enterprises CUASCE,W") regardirrg, Qu.e.i,fk ~\.rrrtpiiasic~' ti.ctff 

these checklisr items in February 2001. Qwest filed rebuttal testimorn respnnclirtg tn tilt: t3,+tie; 

raised by these parties and proposing additionaI modifications ro its Stancn~eirt r>t '  Cri:~iti*r+klli 

.4rrailabIe Terms ("SGAT") to resolve issues. Thereafter, AT&T. Rh>.thtrrs iNe?C.'rinrla,.cti~~f14, f t ~ ~  

f'W~;&~rns") and XO Utah filed additional testimony. Briefs were filed on ctr ithiiut Z . I I t l  3 i. 

2001 md June 4,2001 by the f o l l o ~ s i r ~ ~  parties: Qt-vest. A?'&T. XQ Utah/EL,I. 

Wyoming Consumer Advocate Staff. On June IS, 2N11, Q w s t  and A7'kT' 

bricfs addressing a single loop impasse issue &ax had been deferred 

a later date. 

On August 20, 20.01, the Cnrnmissiun's Staff issued the Stfiff Rrpara, ctrl <,'!rrck!i:*b 

Item 2 (Unbundled Fiefwork Elements). Checklist Item 4 (Access to linhunritcd i , ~ t f l f ) f i ; i ,  

Checklist leenl 5 (Access to Unbundled Local. Transport) trnd Checklist ltetrt &'I i.-\c~.'~:s% k i t  

Unbundled Local Switching), and recommendations (the Staff Repon). (30 :\ugu:,l 30. Zl?fjl 

A T f l  and XO Utah/ELI filed comments or esceptions to csr-t:lin recommrni~atrorr.,lt~i~r~~~ itt di<! '?T.IU 

1 

i rep or^, Qwest filed conlments agreeing to adopt the Staffs recommend3rions. 

The Commission has reviewed rhe record of Workshop 3, tlie Stitff ltcp~rt-r, ;!trsl 

the conxmenrs of the parties in response ro the Staff Repon. Having ct1n5icIerect tllc ~t;ii,rrrl ~k ic  

Commissiofi makes the following specific findings. 
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FINDINGS OF FACT 

tVhore none of the participants raised concerns r.c::arrding SGAT 1anpu;ige. tlrt. 

C h ~ m ~ x ~ l j % ~ j ~ ~ t i  sicccprs the proposed language. Where participants llrire raised concents reg:~rti!i.r$ 

SaAT fariauagi., :in4 the participants have reached consensus. the Commissioxl ;iccept.i ttzc 

ci3n%cn\ais lang\tirpt.. Where participants hove raised concerns resnrding SG.4T Languirgc ,ta~cl 

kJ~-es\ responded bur the other participants did not reply the C:nmri-iis.iri-rn a~-t.~.i)ts the 

P S ~ ~ ~ L S S C C ~  tanpua9e. tTrhcre participants have raised concerns regardins SGAT la:~situgc anxi ili~. 

p~flicipanrr, lravc not resolved the issue, the Commission accepts *the rrsoItttlot$ suggcsrccl in the 

Si~1fT Bcpr~n sxccpt for the issues explained beloa . 

77re Commission recognizes that satisfactory ~~cr-fnnnartce il: the Regirrrr.1 t 

Ovcrcitrgilnt Cummittcr's ("ROC" ) operational support systenrs' t "OSS" 1 test for itppl lt,ih!e 

p.r'fe~~a.r:~rtur: measures is essential in order to demonstrate that the ngreenlents reac'h~tl in thiw 

ava:,t'kshnpsatll.e actually implemented. All recommendations of cilecklist uorrtpfisn~c ,rrc 

cs:j3djtirrrtal on rhe successful completion of al! relevant portions of' the ROC: C)SS t t ls i .  

T f Ct~ceklisr Item 2 - Access to Unbundled Net~vork Elements 

A. Befened Items 

Dunng tbe u~orkshops on Group 4. the panies submirte~l iesr~mr,iq iinil c:c,rrrilrenti 

frjz:nldEf~~~ thu- honii fide request ("BF'R'') process for handling rrclue.\rs k-rr ~~i?n-irzlntf;crii I;~nt:\ .#! 

inri?r~satzircci,ict~~ or unbundled netn~ork elements i"L:KE,i"r. Ttlc BFK prrk-ci-. : l r  sen;*rai 

spfr\ir-ahiii?.iit 10 t192 SGAT: therefore. Staff determined that this process hh\-)uId bc ,rc,idrc~~c,i in  

xbe ivorktihcrp on General Temx and Conditions. The Cornmission resoli'ert tf~r"r';: j\s;tt'~ i n  

Repcm :~nb 8 r d m  regarding SGAT issues. 
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B. Resolved Irems 

Staff reposed that tlk foflawinr -  issue^ had been resolved tIuriog 111~' 'A -r~~ .h - , t~ i l j r '  

Dsfiniticlr~s. Changes in Law Regarding .Access to UhEs, General f>tztlig~icrn to Pro? I&: \''Xi: 

a4ccess. UhZ use restrictions, UKE Demarcarion Points. IJNE Testing. llNE iJrt.n th:ctilrrr:: 

Tnten-als. Notice of Changes Affectics UNE Transmission Paran>eters, LINE Rare. i+lt~ckr n- 

Miscellaneous Chaqes, Construction Charges far Ancillary and Fii.~i:ihed Scn.ii.e!., I?t~P.srrni.fi::lii 

Customer Controlled Rearranzement Elemenr ("UCCRE"), UME Der~~;lrc:ltion F%nitrr i fFf'\ 

costs), Access to T<'uv.=ly Available UATs and UNE Combinations, arzd Infizrrt~arian Xcit;x- LL'i:csrb 

Customers Change Senrite Providers. The Cornnaission finds that C)x~cst iil itt ~trntptt ia~~zr ti k r h  

respect to rhese issues. 

C. Issues Decided Earlier in the Proccss - UMEs Generally 

Staff Report stated that the foilowins issues had been resolved pr.ctivi+.rrrsl$: t,,kS $ t i  

the Definition of Fiilished Services. Ma~arketing During b1isdirected Cafls. and Krrp:r~~:r;rtrr,lri 

Chxges, The Commission's earlier Orders in this Docket and in Doclicr Nutnber QOlCY-bc)- l t k  

rejeciecl the Stafrs recommendation regarding regeneration charges: \ye ri~rrkt: nn c h:zrtgcx r rr ilur 

palicy with respect to regeneration in this Order. The Comn~ission finds rhal when ($$CSI h a j a r  

fully iimp~ernentd our (00-039-106) decision with regard to this issue Ql~cq1 $%.ill !IC r r i  

cc~rnpliance on this issue. 

D. Issues Remainizlz in Gispure-UNEs Generally 

1 
t .  Cnnstruction of Nex1.r U E s  

ELI arp.ied that SGAT Section 9.19 shoulcl be amended to rcqzii13tr i;l)stcx,t fl-I 

construct U r n s  and unbundled hi$ capacity loops under similar terms and car~clitiot~l, t t ~ t l l i :  

&at apply when Qwest constructs UNEs nr loops to provide ser;ic.e to its awn irr-.iciirrcr'% 
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A'l &"I v%r$,~ied fh:ft Q ~ V C C I  ~t lo i~ ld  be ol7liged to build neu. facilities t o  prt~t-ide LrNEc for- f LECh 

$iig$~?: aarc ~usne 1emi.i 2nd cnnd~tions tha~  i t  would construct them for it5 nxvn e11d u\cl.\ ot i t e l f .  

k%i :4:1& ttd xcj the SGAT Secrion 9.23.1.4, Section 9.23. I .5. Section Ci.23.l .h. and Secrion 

35 2% l .J.: f*f 2,s. whjc'11 Zitnit Qtvest's obligation to provide EELS to rxisting and a t  aiinhie 

896:g!t.k3-i;+1 Xi1 t;k;.d19ELi ur~uecl that  i t  would be discli~.ninnt.osy for Qwesr to rci'ustt to consrrzrcr 

it=-? .iL~l. h v  E,t&:fih~!t'% the L~I;P of CEECs i n  those circumstances (and under those term< and 

;+,%i~drt:astltl W~IP~P it wai~ld  ccmstruct new Ficilities to serve its end users. XO LitahfELI: asserted 

4ks,it f $ c ~ i  suk!ect% CLEC requests for new facilities to different standards, St) tltnh aixt  

=1;%i1'4@g6 tkxt SCtAT Section 9-2.4.3.1.2.4 sllould not a l l o~ i  Qwest to reject :t CLEC orc1t.r. frtr 

~rr%rar?kI!cd ftwps far Inc i  at' facilities, unless Qwest \\'as eniitled to rrject ;I similarA oriler fian~ 

rE8gT qliS ftJ< rfnd z~tlc'r+,, XQ Utah argued that the SGAT should pl-n\'ide for parity bet~veen CLECh 

,%nrUrt f J ~ y _ l ~ r ' ? r  tur Iwt~vee~) CLEGs and Qwcst's own end users. 

{Jcxesr iupued rhnt i t  had no obligation to build a netnorh- for CLECx, C ~ ~ ~ K I I I I I ~  

rkaf hi%& Eht' FCC's Wl:' R n ~ ~ a n d  0rdcr" w d  the Eighth Circuit Coun's holding in hrtn l:rilrric~ 

LJ r3 f5C&" suppork this 

"The ljnitcd States Court of Appeals fur the Eighth Circuit, the eou1-t chnrgcc:! ~vi th  

irr$f:$fbre?rn$ t ! i ~  Act ancl the FCC's local competition regulations, has held that incur11hent LECh 

t 3 ~  mi ~ G L ~ U I I P ~  in eunstruct new superior UNEs for CLECs at the TELRIC prices. Interpret~ng 

a h  &A, ihe i.igi-)rlr Cjrcclji tleid tl~al "subsection 251(c)(3) implicitly require\ unbur~dleci acres\ 

/bi,rii R1714114 ~ t l d  Clrdvr nnd Folirf/~ Funlrcr Noricc of Propnscd R~iicn~oki~ip. In thc Rla~tcr of 
~ r ~ ~ 1 f z - ~ ; ~ ~ ~ ~ 3 t j i ~ ~  13itht 1-0~'iil Campttj~ic)n Provisions of thc Telecornmunicarions Aci ef  1'396, CC SfLr 
%? 4?+*Bt;, f't '(1 "Pfi?. 2 Xi I r c l .  Nu: . 5 ,  1999 ) ( " I:'hlE Rer71ai1cl Order-" 1. 

" { r f r t e  I % ! > ,  Sd i .  FCC', I70 F.3d 753, 8 13 (8th Cir. 19971. I-cr~er:rcd irt pcirt on oiitct- qwtotrls 
11$51 ~ t t ~ t t . i z ~ t f ~ ~ 3  ctt: 13:fit'r gfi~~iizd.~. .C\T&T Co,p. \,. Inr\*ci L!rils. Bd.. 525 U.S. 366 ( 19519 1. 
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k V  , onlj. to ;m incun~bent LEC's esisrir7g networh-iwr ro ci yet ic~lhlrilf srlyrv-lt t r *  orit.. l ' i ~  q ~ i t - + ~ t t - w  

here is what i s  meant by the words existing net:sro~-k, Clei~rl> the C(:~nrt's e\fd;it.i,itOi > p?tt.;fw 

"lzor i;o a yet rrnb~lilr sliper-iol- one" implies that ILECs are not requil-ed to cuni.trucl f3~i'tjiiic!c i i ~ l i  

esceed t h ~  quality of the 1 ~ : s '  existing nerworks: hoivever, ir doe51 not ~ICCC(I -%U~F~L.  irsbpf\ ih:;rc 

is no obligation to build facilities that match the quality of the esigtilig nuiwctrl.,. 

TVe find a clear conflict between the concept of parirk hct\vc.ort b i t i ~ t  IIrc Il,g:i:i 

provides to itself or its retail cusromers and the concept of TELKIC price, tirr new \:r.rithlrlitttt$i~ 

The risk of recovering investment in facilities is real. Certainly tl~tire i s  ~ I O  :i pr.i<?n n:,irirrr t i i  

suspect that the financial analysis a CLEC (who could cease leasing rr given \;YE fi~cilit; .ilirlr r l r r  

fia3,ncial penalty if the construction obligation policy is adcjprcd) \ \ ' o~~ ld  ~l~ld t ' r t ;~L~ '  $5 f ~ ~ b t ~ 1  I.,r tlrt* 

same as whar Qwest .~vould undertake. Given this potential dispttriry ITI rtn;ttys; ,, %c.Crr-rrt T 7 %  i l l  

over-investment (with its associated financial loss for Q\vc;tstl we l ikrty,  I(11 o ' i l b W  cif 

investment that results from a CLEC ordering, briefly using. and then returning lrr  C)~'r;:;it ;t ! '%Pg. 

facility. Qwest %ill  not recover its investment as is required for valid TELWIC ptrcc).?, 'f'!.lrfa'bijtt. 

we decline to impose n sener~1 obligation on Qwest to biliid new facilities for CLECs ~ r t  "I1XtE,!< I1 " 

prices. However, we do require Qx+est to build facilities for CI,,ECs on rhr .i;i\ttltt' terw"1 +:bird 

conditions that Qwest builds new facilities for its own customers. 

Notwithstandin? the above finding and direction. Qwest's cun~r r~ i f i -~ l~ i l t  i t t  ?$ i&'t  

Section 9.1.2 to construct facilities to meet its c;uxier-of-liist-res~rt t7blji~r;iiic,iri\ ra t l l  f6!tjtiifr: 

Qtt;.est to build new UNE facilities for basic senice orders ar TELRliC pricai, ZYe dircd.s l$i.l;, .: 

to modify its SGAT to reflect these findings. 

" frllcci [!tiis. Rd r-. FCC. 120 F.3d at 813 (ernpl~asis added! 
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This issue and relared ones are before the FCC' ant1 tire tedrr,tS ;orrrb. vsc ~p~ : - . "  

t i~at CJwtst \$:ill pro~~iptly  nodi if)' its SGAT to refleci any c lnr i f i~-arxt~~~ t;'t ~ ~ g ~ , ' i ~ t ~ - l i * ~ z . +  *:t kt- 

cshtigrttio~i to build facilities that ma!? result f ron~ FCC or ft.der:il ccri.lrt ticct\tkrii;--, 

On a related issue we aeree with the Staff' Rep~rt-t'~ corai.iirtqioz rR;rt Q;lt~%c~t il. n r l f  

required lo add electronics to UNEs, whether dark frtxr ar ofk~ef Y S F  =j7r$- I 6 : ~  % I ! ~ & v  

CLEC, can gain access to the dark fiber, or other LmrE. a11d tlthr,rlf it> own ctt:-;trii~ltc-. ti-tfi." ; t -  

rLtghts of access to Qwest's poles, ducts, conduits. and ri@l;lh cclf  lay.‘ For F3:13R', rjtt,4t-r f i , tk  

nppafer.itty agreed that where spare electronics exist it \viII ;3tir75~, tcrrttrr~ttrickn I,;, f ) ~ * $ m ~  E,IL32BT 

 hi\^^ the full features and furrctionalities of the electronics, Ttic Ci:~t~ttniwivs @t1,17, tif,tr CJk c'$ :i 

iil~ compliance with respect to these issues. 

7 
w , OSS Testing 

AT&T mised concerns allegng a !rrcl; of SC-lAT t~tll$~:iyc icl:,~rrlttly P248:fj' ?fig: 

ability of Qwest's OSS to support large-scale market entry tt..EC'i, Q ~ r k t  recgtsri~itilig 3%: 

proposing SGAT Section 12.2.9.3 in Exhibit \.Tc7S,7-Q\'itE-L4S-T. AThk'f* tkctb pc~yi~'i'~.~.i % ttbkai;:c4 

rrj make that language more comprehensitie. Qwesf ;irgueCI $ h ~ ?  ~%7'$5~F'* if~i.taier.J pt t lp l i r i i t i  &:E. 

I ' cnw~xpre-ehe~~sive production testing was unnecessary and dttplitsrtai~c;l. ! i  :it.;.%* 41iq;;cr~:t Dir aci<**1~,$i :>I 

AT&T's orher changes to SGAT Section 12.2.9.3.1 titrtsugh 11+3,t-).lt 4. 

Specifically, Qwest argued that AT&T'b nddjrjen ,Lr i ,urTrrri+ pl,lie; k g $  ;i\c $ b r ~ r * ~  

"COItB,.I, and other application-to-application in terfacc3" rhrttr !d twi t  fit: ;:e~ :pti"iit Fie, ,ttrxr: i!t-- 

SGAT ~howld not make con~rnitrnents regarding non-standard err ~ ~ ~ i i t f c t ~ t k f i c ~ l  thl~~*i:k~-ca. Q ~ t : , ~ i  

:wwried that i~ agreeing to AT&TSs last sentence in proposed S c c t i a ~  I1.T.U.3,  i a , t i  adetjtj.atc it: 

.,----- 

~ ~ r a n '  Repol-t at 25. 
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addresb connectivit>-testing needs for new inttrrf~tces. M'e find ilia1 prcq.ro%,rl. 11 i t ~ t ~ r l i i ; t i ~  

on this poinr. 

Q~vest also argued that AT&T'k proposed sentences i n  St:'tion 12.2." i, 2 ,ull! 

f 2.1.9.3.3 (those beginning with "While separate.. . " ) reqnire testins arid prc~ciuctiorr rt?,~:lr-~ t i )  ht: 

identical, and that that standard was v a p e  and in~possiblr. to meci~. '45 prr?posecl. th :  A'E*&T 

language would require that tesr pre-order inquiries he subject to (kc \nmr: txiir+ it?, i ' r ~ . c ~ c j l l i t l r r f - ~  

orders. Qwest argued that this was nut possible, because the edits arc. bawd clrr rcal i:u%ti.!twr::+- 

data in Qwest's systems. the fictional customers used fur pLrqxnc\ i ~ f  t l t ia [ C S ~  tt:til ttei  - r U S  kt 

infornlation available. To the extent that parity of treatment cnnrmot bc clestgnt'd i f u r ~  the f t = ~ t  \krs 

accept Qwzst-s point. However, language should be added to the SGAT r,h;lr rcilustes p:ir i t j  l ~ t i  

treatment unless Qwest shows that parity is not technically possible, 

AT&T proposed additions as the last sentence of the fir\[ prrritgrlspt~ ~ f '  Sr., Ir iv l  

11.2.9.3.2 and of Section 12.9.3.3 ("When CLEC is testing its interface \sit11 ;I ncu' I ~ ~ c ~ ~ P ~ , I  

release.. .") and the third sentence of Section 12.9-3.4 i "Whsn Q u  r s ~  rnigtnt;~., 1 2 % ~  t 

i.rlre~faces.. ." ). Qwest argued that its current lansuage in Section 12.2.c).4. I rrnrl 13.7,.!,,5,1: i d  atrc, 

SGAT adequately addressed new software releases md upcp~ifcs. M'e :iccrpt Qwest'h :trgiitrit?f~~ 

on ?his point. 

The Staff Report proposed language to rtddres5 circunr\i:~ncc.l idlherc ;I f'T,til, 

desires a different level rzf tesring &an is dread! cuniemplared b? thc SGAT: 

Upon request by a CLEC. Qwest shall enter iniu n~gott;tiiorr~~ "trf 

comprehensive productiort test pracrdures. In the event that agreemen! 1.. 

not reached. the CLEC shall be entitled to ernplq, at tr i l  clroicc., ihr 
dispute resolution procedures of this agreement or sxpedrreci r't*%,tilulitifr 

through request to the stare convl~ission to resolve any diffcrcn;ck, f r z  (,'C~L!Y 

cases. CLEC shall be entitled to testing that is reasonably ntlc;.cw:tr!sy 
accommodate identified business plans or operations neccl\, ;ccccturarrng $ 5  ty  
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;In> ather resting rele~nnt to those plans or needs. As pan of the resolution 
uf mcll digpure. there shall be considered the issue of :tssignitrg 
rt%pt3nsiEzilljty frx the costs of such testing. Absent a finding that the test 

scrip und acti\-itics address issues of conlrnon interest to the CLEC 
cilntn~oniry, rise cons shnll be assigned to the CLEC requesting the ie<t 
proceduws. 

The proposed language does no1 address the core issue of \\:hat the  hasrtine Icr'ci 

41t' rwwns ~ , f ~ s a l d  bc. Certainly testing rttust be of a sufficien~ level iio proye that :in>, approved 

r@r~H.jarep* rgaiIf be adccluiite at significant levels of market entry. %re accept tire Staff tet-ised 

$;?&g,fm;tgc tor scc~ion 12.2.9.3.5 above and ATB"Fas other requested changes (tfiose not rt.jecte~f 

iibois'ri %it Section 13.9,2,3 and its subparts (as shown i n  WS3-ATT-MFH-21. I1 is crrir 

urs$r~%z~~irding t h t  Qzvest has already added the Staffs proposed language to the SGAT with one 

~t?r>dificrztit~t~. Qwest ir~serled the phrase "in addition to the testing set funh in Section 12.2.9.3." 

a p  firad llxx% i~eceptable, Further we understand that Qwest has revised other pro\i*isions to rr:flcrl 

bfr$tr:rgz xubsequcntly negotiated between Qwest. AT&T and other CLECa during iht  Gene rid 

Tcnxrr 2nd C~~tditiclns Workshop. These revisions are also acceptable- Nre arlticipate that detail5 

s?sl fsrt-r.1 ctf tmseline testing  fill still need to be addressed by the parties. With the exception 

nR ihnt ~;t~ltstandi~lg issue nfe find that Qwest is in compliance with respect to tllis issue. 

E. Yssucs Resolved During This Workshop - IJltTE Platfornm and Other 
Ccam bi nations 

Staff rcpctrtect that the following issues were resolved in the ~Yorksbop: 

A5;eil&rit,ri! id ,L;uvitch Features with UNE-Platforms, Features Avaiiahls \x;irh LINE-P-PBX, 

i,"%.rP,tt>S5, :tnJ \;WE-Y-ISDN, Migrating from Centrex Services to UNE-P, His11 S P " ~  I):1tri 

f i j l  tl%EI-)9-POTS and L!NE-P-ISDN, Converting From Resale to UNE-Y. Definition of Accex4, 

Rewiiai.tlrw+ on LlNE Combinations, Use Restrictions. Conlhining Qwest Provided U r n s  '\hlith 

I3hen: E4cflic;nt?;; or Services, Man-Separation of Combined Elemmtb. "Giue" Charges Fc?r 
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Cambinations, Ordering Equipment Ancillary ro  LINE Con-tbinatians. Ksst~ictinp A x  ntf:~bIc 1 I'Ni 

Combinations, Loop and Multiplexing Combinations. CLECZ Lonp *I'errrlin:~ttt!rr, I;SB 

Combination Forecasts, Nonrecuning Charges, and Delays From Loildir~g CLLC Bif 1 ini: E k t i t ~ ~ 5  

into Qwesu's Systems. According to the Staff Report there were no outst;lnding itilpahs~~ 11:4trz7,. 

cuncernins Urn-P  at the conclusion of the Workshop, based on t t u ~  uniicr~;l;tl~r.l~ily {htk 

Commission finds thar Qwest is in contpliance with respect to thest: issue:,. 

F. Checklist Item Number 2 Recommendation on Colnpliaiice 

The Commission finds that Qwest is in compliance x v i t l i  cl~ecklisr ~ t c n t  2 k\rl*lili  I 

ia satisfactory perfomlance in the ROC OSS {esting process, Qut:b-*  irnplcnnc:f~tir\y :ht. 

Commission's policy with respect to regeneration ch+x~es .  and a d d i r ~ ~  SGA'T lurrpueye ihhif 

guarantees resting parity when ir is xechnicrzlly possible. 

m. Checklist Itern 4 - Access to Unbundled Loops 

Qwesr addressed compliance tvitll the requirements of this chcckli3t rrcan ill tilt: 

direct and rebuttal testimony of Jean M. Liston. AT&T. Rhythms. and XO l.linh'El.1 iLirbtrirrf~lil: 

testimony or commenls. 

A. Issues Deferred 

1, Accepting Loop Orders with "Minor" Address Discrepancies 

AT&T claimed that Qwesr was rejecting service orders with minor t i i f f r c ~ i ~ ~ ~ .  

between end user infomlation on the local senlice request ("LSR") and inforn~uticrn cc>nt;ucrcrd t r i  

Qwmt's sysiens. Both Qwest and AT&T presented testimony on this issue. 7'11~ C'clnl ; t rr i  , r i  in 

notes that AT&T in its exceptions states that prior to submission of bricfirlg orr thi+, f 4 i u t 2  ~i 

requested deferral of this issue to the ROC OSS test process. Accordingly, the panic":. r ! i ~ f  rbid 

brief this issue. 
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The Cornttllssion agrees that this issue should be addressed 3.4 p;tn of r h r  ROC 

US5 tei*t sntl tlarcs rhnt no party disasees. 

li *. IXrtpsol-\*ing Conflicts Retiveen the SGAT and Parallel Dncuments 

AT&T alleged that a number of other documents (e.g.. technical publicatinns~ 

cr~rcf'5irt \sit11 the SCAT. Qwest disagreed and the parties ag~eed to defer to the General Tei-~xri 

;zr-~i;l Cnt td~t i t~ t i~  ivo~~kshop the issue of deternlining how to resol1:e any potential oisnfltct~ 

t%ttxkisc.tcs al~c SG,4'S and other documents referred to therein or otl-lerulise used by Qtxtesr in 

irrqskrr~ck.ltinp the SGAT. In its Order on the General Temis and Conditi(ws Workshop thc 

f;c~fnrr;i-ri%i~~~ clnriflcd that the documents in f ~ r c e  at the time an interconnection a$seemer.it: i.4- 

5ig:lcuti txnill govern that agreement. 

H, lssucs Resolved During the Workshop - Loops 

Sfni't' reponed that the following issues were resolved i n  the Wm-n-k~hop: 

l'k!It~l~i~~n af Lstop Demarcation Point, Digital versus Digital-Capable Loops. Parity in Prclvidiii? 

t,jnhuttnd!cd Z4oops, Lilniting Available Analog Loop Frequency, Method for Pruvidinp 

lit-ebuodled IDLC Loops, Choosing Loop Technology Types. CLEC Aurhorimtion fix 

Gbnditloning Chiwgrs, Access to Loop Features, Functions, and Capabilities, OfFerirrp Nigh 

t,:;~g'fa~it~- artd Fiber Loops on an Individual Case Basis, Charges for Unloading Loops. Extension 

"r~~ginc+lcrpy To Give Loops ISDN Functionality, DSI and DS3 Loop Specificr~tions. Access to 

$.J;Sigjia;I1 L,oops Where Available. 1,oop Installation Process. Coordinated Installafion. Limiis on 

L43xqr l'estillg Costs, Obtaining Multiplexing for. Unbundled Loops. Pransmissio~r P;tror.n:_.tcrk. 

h'UlCdE~lil User Klisugreernents about Disconnecting or Connecting Loops. Qwest Acccsi to 

fJirvcst I'i~ci i i ~ i e h  on CLEC Custonier Premises, Points of CLEC Access to Ljnhundled Loops. 

Kdirrr;kuit?hirag LX>D~I, on LOSS of End User Customers, CLEC Right to Select From Avai1:rble 
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Loop Technc?Iagies. Miscelianeous Charges. Ins~all~tion Hour.:<. Iinlilrt.rat,ii.t! C ~ t i t , ~ t - T l r ~ ~ i i ~  

Coordinared Loop Pnstrtllations, Overtime for Our-of-Hours Imsrs!l:tii rsnt. f '  PI 

Au~horization, ICE3 Intervals for Larp Loop Orders, Finn Order Climfirrnaticcrls. Ccr:xlrti:~ri.~ 

Excusing Compliance ~4th Loop Installatjan Intervals. iljoinrnnnce and Rrp.lir 1%trtt~% 

Specifying Repair Intenzals, and Responsibility for Repair Costs. 

AT&T disagreed that a11 issues surrounding Charges for IJnlnailing I.,iir,;l-i iil;ii) 

beerr resolved. AT&T ohjected to. the requi-rement set forth in SGAT Section5 0.2,2.4 ssrtl 'r 3. ?.$ 

thar CLECs pay the costs of unloading for loops of less than 15,000 feet i n  length, :ITk%'! d + i i  

objected ro payin2 for the re,moval of bridge taps. In its exceptions to rhe Stoff Kejrurr. :\ Iah"l' 

stzted &at in other ~~~orkshops. it arzued that Qwest recovered its conditioning i'c)i;t;, 11)  i t i  hatrj~ 

rare% and asked to h v e  this issue deferred to the cost docket proceedings. 

The C~mnrission has this issue under consideration i n  Docket M o ,  m)-tMif ltl't, 

Qu;esi will be expected to comply with the decision in that Docket isith respect ti? ~ l ~ i b ,  itnJ ulI 

related, issues, 

AT&T disagreed that all issues surrounding Charges for Coordinntcd Il~!*tall.~ltiritl., 

hod ken resul ved. AT&T proposed alternative SG AT languaze concerning Qwes t J p ~ r  izlalf,sr:i 

f b r  o~rdidatirrg she cutover of loops with number porting. In addition, XT&T propirird i-hitngci, 

ta SGATSerriorns 53.2.7.9.3 and 9.3.7.9.4 in order to: ( a )  secure an explanation wf the prisui,s l t i r  

cutotrers: Sb) specify the time frames within which CLECs could delay loop curoven withrtrjt 

fear of sen.icc dismpiions; (c) assure thar Qwest was obligated to perfc~nn icRh buffic:i~lrf f r l  

deternine a cutaver loop5 digital senice capability; md (d )  provide for 3 ckargc-it'il~c't'i ;111~! 

j-e~hecfufing p~uvj$ons to deal with cases where Qwest was unable to meet appaintlr~cn~ cii~tch. 
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Q%eht nprerd to acconirnodate only three of these four rryue\ts: 11 .ifrt.cif 11t 

~ ~ w i t l e  ~D?CFSS f l t ~ u  clcs~;.iptions for cutovers; ( b )  i t  declined ra specif! the time frstn~t's a i t h ~ n  

\%1%4<f3 CIuEC*-s C'LIU~L~ rlelny loop cutover's without fear of ser\,ice disruption%: rc, Qwrtst p i n t t x f  

izyt %$rat the $;.GAT recjuires the pcr-fonnance of tests adequate to assure that tilt. loop i x  ivithin rhc 

~@$kbiretf P ~ I ~ ~ M O ~ C T ? .  :111d lilt submission of confirmling test results to CLECs: and t d t i>u tt i i  

M~JY?.c$~  30 txitia'c noilrec'i~ninf claar'ges when it failed to Ilieet appoii~f~l~ents and to specif:\ i n  tile 

S%yiAl\t3 ~ ~ ~ ~ c h e d ~ i l i n g  obligtttions. We find that tile second point in ?he List ahoie i r  ;t 

~ t : i i ~ ~ t t ~ t \ > f p  r-equehl ant3 dircct Qwest to acconirnodate it. 

tfl ilk exceptions with regard to this issue, ATSrT states that i t s  primary concern i.t 

reisrte4 ' i ~ s  i t s  tJesire fc? include a negotiated process for coordinrteed installation based on an 

/ n~r~c~rdtne_.trr to ATbT's inter-connection agreement. AT&T further notes that Qwest agrced t c r  

i pzxfiids rhi* pr.c?cess in SGAT Section 9.7.3.9.7 and the issue was closed based on that 
i 

wsde?%tat?ditag, The Commission finds that Qwest is in compliance with respect ta the issue of 

%"aa~*rriiri,-rrrt;J lnscillatioris subject to the addition of language making clear the tinlt. fiarnea tlstcrd 

;$!%!P-c 

.4T&l' also disagrees with the Staff Report that the issue of Ovenintc for Out-(IT- 

E+i40~;13.% frtsrnfltzriot~s was resolved. AT&T objected to the application of overtirne rates to :ill nut- 

~%j-F~c~x~rs inszatlrtaions in SGAT Section 9.2.3.7.5 because it did not follow tl.iat all out-of-hours 

uaik uiruld r.t.qtiire ~)rt)rniuni pay for Qwest workers. AT&T preferred that this section ~IICSC"~: 

t r ier 713 %GAT Eshjhit A for such charges. XO Utah made a sirniiar comnlen!. 

The Staff Repon notes that Qwest made a chanse to the section in an  atrcmpr rtr 

,x%li;ire$=; tixis concern. In its exceptions, ATGiT explains that it  questions the basic acsur~~pcinn 

s$kqiz t;~!gh 3fifrt1ld ik higher for an out-of-hours installation. AT&T asserted (hilt Q~s'cst hnri fbiled 
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to prove it incurs higher costs simply because an installation occur\ ;~ttes 5 Is,rl; .4-?'k\3 

sug~ested thar this issue should be deferred to a cost case. The Coniml>sion f i n t l h  chits :iei'E'&."r'.c 

znd XO's comments that the issue should be referenced to SGAT Esiiibi~ A t~;kvs inr:r-l?. %'r 

direcr Qtvest to submit chanses to the SGAT implementing this position. Fur'rl~er ut: Elgl'r:C t t i r t 1  

COSTS should be examined in cost dockets. The Comn~ission finds rhat once acceptablr I:iarpt:l$!t: 

has been sublliitted by Qwest to address these issues. it will be in csnipliance w i ~ h  ruhpce( tr-, !he 

issue of 0%-ertirnr for Our-of-Hours Installations. 

The Commission finds that Qwest is in  compliance for tiit.  rern:iininp 11nhultr1ir:s.l 

ioop issues Iisted as resolved in the Staff Report. 

C. Disgured Issues - Loops 

Wrhere no party filed exceptions to Staffs reco~nmrndcd re.sc~lution crt' arl is%iig 

that in dispute at the close of the Workshop, we adopt Staffs recomrnendntiot\ ari rti;;lk i+,in!; 

3s set for& in the Staff Report. We address below ihe remainins disputed Loop isst~eh tor. trJlllc*h 

Utah parties filed exceptions to the Staff Report. 

I.  S m d d  Loop Provisioning Intervals 

This disputed issue relates to the intervals for loop installation in Exhibir U ii,~ tJrc 

SGAT. AT&T challenged several of these intervals and claimed that despite negotiation~, i c i  rht: 

kC)C process. i t  should be permitted to challenze the Exhibit C intervals i n  tlnt. uorl.,~,ttt~p 

Staff reported that in its opinion AT&T cited no evidence that ~voul~l drrrltrii~tt;trc 

the insGilIatian intmals do not give it a meaningful opportunity to conlpete. Q i v $ b r t  diti 

present evidence that its inten-als compare favorably to those of other BOCs and rt\:zt I I I I L T ~ " , ~ ~ : ~  

based tipon p;zriry mirror Qwest's retail intervals. 
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A t  tssue is v,rhcther the PID nesotiations in the R O C  OSS reh: il~urxfd be 'i?~nilir?g 

tor t h ~  5Sr:lrt. q-teclfic SGAT. In short did the p:u-ticipants in the ROC fJSS IAI YTD d i ~ i . u ~ - r . ~ r i .  

Stiavt. h c  s:tnlr tawtit:alians and constraints that parties to these vnrks l~op .~  h ; j ~ c ' ~  !Ye find 

r~:rvxcmablr to conclude that since the parties are the sarne, the moll~atlrrn,  :\nd cankti;itnti t ~ c t c  

lh t  mnxe. Tl-rrrefose, until such time as parties bring forth ekridttnct' rh'lr : . h c ~ ~ %  the intc:'\,i!-, 

kIla~Xd he changed, the PID intervals established i n  the ROC OSS tc\ting I t l - f i i t>k  ;uc geazr.,tZlp 

a 'i :&~*ecpt:~E;[c. Thcre are however, specific problerns with some of rhc p~*oposecf ir.rrt.rt dih F$-iik~ 

rcqEcCt tn maintenance and repair. the MR-3 and MR-4 PDs  use pjt.ciwt]i tisc \ : I I~~c  iiikt'~dl;;~l\ 

rn Ekiii.ibil C ,  However, as AT&T points out the intervals may Ittni'ie insuft7cierrs tirrtc. test +k"r&*l' 

ff+perlrorm IPS own work and still have the overall intend bc at a palit? let rl. 

The Commission finds that the ROC OSS P D  int:rnuls \h(tui;l bt ttre ~ t , r r i t , t r ; :  

j k ~ i ~ t t  ftrr irutew:tl definition. Parties may negotiate other inter\;ll\ If 3grert1rcnt .mi'ibil br' 

r'c:lcfitci the parries may bring their proposals and e\.idencc hetore rhc C'z)nlnlrs*tr*r? fibr 

dct~r~x~inarisn. 

On a related Iloop) issue we note that ATSLT reponrd thar Qive4t wcrutd ncri :Igrcr 

is3 proride "Quick Loop" with number portability at the time briefs lieere filed. Kfotvrver. wa 

urarknriir;~d that Qwest has subseyuently committed to providc number partrrhillt\, i ~~ i t l i l  <~,,urc.A 

i ~ 7 ~ j 7 ,  

W e  find that the incenrals proposed for loops in Exhibit V constitate :I rc~i\:l~~aftIt- 

4kr.ring point kvhick pmies that desire other inten-als may begin negotiating fi-ctm, .Ac~:~irJtrigllj;, _ 

the ~ S O I T ~ I Z ~ S S ~ O ~  finds that subject to acceptable negotiations taking 17lace on crx:~;r. ifitrfi i r i ~  

i;;%cs~ 1% Lr) compliance with respect to this issue. 
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2, Loop Provisioning and Repair Intervals - State-Specilic Rules. 

In their esceplions, ATSrT and S O  UtahELI claim that the Exhihit C Irxy 

Insf&laiiun irrten-ais must confornl to Utah service qualit!. guidelirles in Uti~tt Acltnin, 

Coda R746-365-4, As we have stated in previous reports in this Docket, Utah Rules preenlpt arly 

1z$dra31 tfstandz~ds. Qwest must comply with or exceed the intervals corlcai~~ed ill  Ltt:~ll'$ fiulr:.,. 

Tc? the extent that there are conflicts between Exhibit C intervals and Utah Rules ivllesr' Qt\ i " i t ' \  

i~ztemals escced the Utah intervals Qwest should submit language to adjust their ir~tervslx, 

It appears that the primary discrepancies are for DS-I loops and OCn facilitic.\, 

Exhibit C provides nine-day internal for DS-I Isops, while the Utah Kulos require a ti ve ,cl;r) 

iaxewoi, The trine-dz~ Exllibit C inten.31 f a -  DS-I loops is the sane interval Qwest jzrc~~irlea t 'or~  

its re:aIl custmners. Thus, the internal in Exhibit C is at parity. Therefore a corrflicr t:.hrbtx 

k.rl;veen tare piairy prclvisions and the provisions of the Act requiring that RBOEC'h bc ir) 

c6mplianct. with State Laws ar~d Rules. ?Ve find that Qwest's proposed DS-1 interval i.5 i l r r l  i o  

cs.~~zzpTia~ce \vi& the Sate Rules. With respect to OCn facilities, the analysis is differerlr, Qwcst 

pr*ividcs 0Cp.r facititics tr, its retail customers in most states on an ICB basis. Thus, :tr\ 1Cfr 

rnse~cai ia ExizIbit C n ~ i ~ y  provide CLECs with parity. The Utah guidelines provide thail I"ur OC'J 

;YD& Ripises. rfse iratenal is 15 days "or a negotiated due date." Thus, Qwest's ICI3 ir\ter~:~~l m:\! bz: 

e:on,.;iii.-attn~ with the -'negotiated due date" provision of the Utah guideline. 

The f:ornmi~sloi~ finds that Qwest's proposed inremais are not currcnrlj iit 

ctsnmpli3ntzc ~ ~ i t i ~  Stare Rules. Qwest should either adjust the DS-I interval. or sut:,mit rtru 

i.axk~s;lege tcr be considered in ;i Rule hitaking proceedins. 
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:. Spectrum Compatibility 

Sprcn-urn managemenr concerns loop plant admirristratlon and tlrlpili? i?>cni 

$wd~rr++e% xh8t art! designed to result in spectrum compatibilit! or- to pl-e\.t.ilt inrerfer'ence hernew 

%tm'itiw ;ittd technologies tila1 use pairs in the same cable group. The Staff Repor' ;ldbre\xs 

kIs:rcr dt.lpnred issues relating to spectrum management: ( a )  Qv.fe.;t's prt~ctice for mamag:ng T- t 

t,tb:italici; ~ h r  svlwther Qwest should implen~ent draft procedures r.elsting to rtLn~rite depln~st~zpnt 

i r f  F?SX,,; 3~13 ~ c I  whether CLECs must disclose NCINCI codes to Qwest. 

AS to thc first issue under this topic, Qwest has agreed to two specifk metlsurzl4 t t ~  

aifi~narirl pcirerrtial itlrcrference from T-1 facilities and made these cnmmitn~enri, re;t.a~~ruit~i) 

+tencretak by adding specific language to Section 9.6.2.4 of the SGAT. 

As to the topic of remote DSL deployn~ent, Staff recomn~tnded rile :~ddiiion QL' 

qwCtfiC I;tnj;t~ogc to section 9.2.6 requiring Qwest to rake appropriate step\ t o  nrltirtrrc 

'.rgari%>ax~rittrlr adverse effects" on CLECs' central-office based DSL senice arisrng fsuin ( 2 ~ t . s t i  

t t w  end ttj'ftir3trrs or ~-c"inotely deployed DSL service. Qwest has made rhe requested chatyc in 

Se~2iora 9. L6.h. 

The fitial spectrum issue addressed by the Staff Report was discltrsure of X<-j%Ci 

i.&tr% El? CZ,,ECs in the ordering process. CLECs opposed this requirement utl pmunds rtt;it thc 

troitr3rrr.r;1tirrn i h  proprietary. Qwest cauntered that it needed such infonnntian to resolve spt.ctrur.il 

-c?l~%pu~~\ ;ifid that FCC orders required disclosure of this infolmation. 

Staff suggests resolving this issue in Qwesr's favor. To r.esponc1 to CLIC r l : t r r l l ~  

xr-i;rsr:$ln$ rXrr cfx~fideentiality of this information, Staff stated that "it should be made clear. in :I 

SiiilIt;B~T C S ~ D ~ ~ S  tent wid1 other SGAT treatment of contidenti a1 or prop-ietary information, that the 

SI"i&C"1 ri~iitrr-r~alion is sensitive, that its use must be limited to spectrum mana~entent pur-po?st.-~, 
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and thsr only those needing to know the information for that purpose shall hnvc ,~ccc\k t r l  II  " ' 

AD*hougb Staff did nor recomn~end specific SGAT amendments, i t  ir our unrlersral~~linjl 1 1 ~ 1 1  

Qwest has added langiage to reflect the requirement to maintain the confidentialit> i s ! '  t111,. 

h f ~ m l a t i ~ n  in Section 9.2-6.2. 

The Commission accepts the Staff.; recommendations on these cti~putell $ptxtrrrr\~ 

management issues. Although we note that simply purting i n  place stand:rds titat ~ l e l i u w  $\I+$ 

allowable types of interference (that all carriers would be subject roj would solve tltc pr-ithtcir; 

without any of the above requiren~ents. 

The Commission declines to modify the proposed language Staff srri~gl~+tud i t +  

resolve the issues relating to T-l facilities. Qwest has agreed to incorpi,fn;,~u Si;tlt4% 

rccomrnended language, which requires Qwest to comply with future FCC rules, unrl we fifind rtrill 

language reasonabie and consistent with the requirements of the Act .  CVc heliegc: 3r;trf'"s 

recjuirement that Qtvssr comply wirh FCC rules adequately responds ro AT&T's rccj~lc5i tir,tf 

Qrt'e~t a f ~ ~  comply with FCC "orders." With respect to AT&T's requesr that Qtvest cotru~~lq s t r h  

"induswy stmidads," .4T&T has not sufficiently described the industry staradards to which Cgw;cfQt 

.~liouid be required to adhere or the industry groupfs) that would issue such sr;-rr~dariis. ;$)rtit+t~~;ft 

we again note that this approach is a better approach to solving the managenwrit ;lal~l in!cricrt.rr,~- 

issues we cannot compel Qwest to adopt i t .  

The Ccmmission declines to adopt AT&T's exceptions to the rccluirciucitr 111,tt 

CLECs provide Qwest with NC/NCI codes at this time. The Commission clues r 1 c . x  f r i ~ t  t l i , t l  

these (FCC) requirements are "interim" and non-binding. We nore rhirt i n  ;i(lilitir!tr ti3 rtk 

Staff Repun at 6 i .  
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*aiiu?ensenar rrr 11111 I,in~) ,Sii~tr.in,q Oltlo-. ' the FCC has promulgated ru le5 requiring di\clt)~rrrc at 

-ab~.% il 'r i i9~~mticrtt  i n  47 C,F.R. 8 51.33 11b) and cc 1. These rules do not appeal- to be incenrn In 

Misffc Ptt~~ci.ci- ,  it' the FCC v4e\w-ses its policy nothing in this Order shall he intcrpretrd a \  

ei,.Gjotrfrrg diq i :1 o%tm. 

\;F'z do 1 1 ~ t  find &:it Quest must provide NC/NCI in f~rn~a t ion  to CLEC', 10 g~t"r?~tjt  

ethdttz n i -  %iste~?ntilc wkar technolog>' CLECs ma). deplo~, i n  the Qwe:;t net\vork. It is not cle.,~r {jn 

ai!rk E ~ C { * E ~  u:lfj- trr i f  izLEC's need this information. Further. Qwest has asreed to pro\.idtl titi5 

~ 5 % f ~ t f ~ t h i $ t ~ ~ ~ ' l  In CLECs in the event of spectral interference. Based upon the inadequate recard in 

2 2 ~  +Vi;trki?ltc~p% wc cleciine la adapt AT&T's recommendation in its excepticjras. These i\hues art. 

k f i , ~ r g  ihc Ci.rlnnzib.cion in other Dockets where the record may contain fur-tl~er detail. M'e put the 

p;tSztr$+ frrr  r~oiicc that i f  a different conclusion is reached in those Dockets with rebpecl rn 

%g>ertrtnnt rn;kn;igcr?~ent or signal inte~ference that all of the affected SGAT section ~ v i l l  r:eccl to he 

ge~ i d  + 

The Conmjssian understands that Qwest has attempted to address ,4T&Tt5 

i ~ - + j ~ ~ ~ l " f t  ttmt Qtvm! ~ v i f l  use NCINCT codes for competitive purposes by modifying the SGj.Z-T tt> 

p?-7;srt.:t"t tllr pt'opricfary and confidential nature of this inforn~ation. If any parts. be1ievt.b this 

~P%;.%PL%~w hao kc inadequate the Commjssion invites them to raise the issue in a reqtit.>,t t o r  

3 e+-iin~rilirrsti~~~~. 

'fhtrd Iir.pi~rt and €)rJrr In CC Dockel No. 98- 147. Fourth Keporr and Chder In C<' Dochcr NO. 
-,TP ti$, Lk f ~ j ~ i j j l t r t i ~  t>J i%'it-t"/~~rc* S C I - L ~ C C S  Off~~-irt,q A d r ~ ~ n c r d  Tclecornrr~itnicario~i.~- CL-rpfr/uliij . C(1' 13r1~ kc1 
%21%. QX- i-t?, Qrr-rid, FCC 99-355 204 f re], Dec. 5. I 999 ( " L h e  Sharitr~ OI.&,-" l. 
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Based an the currenr record the C'ommissio~~ fiiltls th;it Q\\1cirs> n~oiirfi~~l'lbitti 

discussed above ;rre an ncceptabk method for addressing spectrill inra-ferrnc~.. !%'t+ tinil t t k L b f  

Qsvesc is in campliance ~ s i t h  respect to this issue. 

4, Conditioning Charpe Refund 

This disputed issue involved AT&T's claim that Q~vexi  sl~oulcf reiufiik ko~~p 

conditioning charges if. under certain conditions described in .4T&TSs proposeif SCirZT I:lnpui: i ~ r : ~  

it CLEC customer failed to rake DSL sewice from the CLEC. Qwesi oppoi;cri both flrc: A'l A, i 

langua~e and the means for implementing it. 

h an attempt to balance the competing inrerests of the CL.EC:, ;rnd C:Jt~cqq! 1 4 )  

situations u1het.e customers decide not to take the CLEC's senice where Qwesr h ; ~ ,  riri:i~etf :t t l ~ c  

dare, where Qwest has failed to condition a loop in accord with  he .crat~d;lrcl!~ c~tilzlr.tc'i*+c 

apilicabk to the service. or where the CLEC can den~onstra~e that the oondihics4c:rf Icrcip 11, 

incqsMe of suhs~ntiaily performing normal functions, Staff recammended a schtr~~tr: r p t '  C P C C J I ? . ~  

ra h e  CLEC r'mgii~g from partial to full credit for conditioning charges. Qwest Irfi.c, rnaill. t'rar 

reccsrtrxrker~ded change by adding StafYs proposed language as Section 9.2.2.4.1 of' the SGAT, 

The Commission finds that fziluse to provision an adequate lo(~p, or. t t \ i \ ~ i ~ p  I ? I V  

due date wcsuld significantly increase the likelihood that custon~ers would cancel 1twEr trrgle~ 

Tfiereforc the Commission finds that if n loop cannot perfonn adecluately fullo\ving co~\di~i~rrrinc:, 

or where -e cusrarner cancels services within one week of a missed due dare, or one wcrL, ;zilc1 * r f r  

tY'*  a$l \ ( l I l~ ,  :klrr i~radequnte loop is provisioned, then a full refund is due. Otherwise the Staffs i;u,,t, 

;~pprapriate, Qwest must revise the language in this section to reflect these finding%. 
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any other testing relevsnr P C ~  those piam rtr neeb.i, :t\ p:rk'tt rbe ~ e f ~ 4 t t t l 1 l k :  

of such dispute. there shall he cnncidercd rile I~=+IEC + t i  um*sTgg;lf%;r 

responsibility for the costs of such testis$. Xhsenk a flndin: Ziti;t. t i~r fc-:: 
scope and activities address issues t?F cntnrnnrr inrerekt t i r  tiw C'LEC" 
community. the cos~s shall he 3:;signctf { i s  the C*tE(C' :'equi.%trnp tfnc re*' 
procedures. 

The proposed language does 110t address The core iss~!ke ~ , , f  what ffis b e ~ : V ~ f l t t t '  i ~ r  Z! 

of testing should he. Certainly testing mtist be af a suffic'ieni Itr~eil siz p:-v t, t i l ~ t  +IP) ap-~fz,,~ s-d 

irrtwPdces will be adequate at significanr levels of mzrke; ciirrt. \Ye + L Z V ~ X  &;; '.;ii*~ii i c y  ;b.'-td 

Isr~guage for section 13.2.9.3.5 above and AT2kT.r; oti~er rcq~rc~tctl. 'Er;x:~~z%. irew52 j h i ~  ~ C I ~ ~ C C C ~ ~  

above) to Section 12.9.7.3and its subpans rns s h w n  in \YS;~P-:~T'F-!+~~:~'~-ZE~ It {i <+ti: 

unelcrstanding that Qwest has already added the StafFs prapc"i;eif f.mii1$trnt:t2~ it? the SG,l''T ~ ~ r ; a i ;  ; re i~  

modification. Qwest inserted the phrase "in additjox~ to t i le  mcstralg ~tct forth 5~.~ .2 i i t+ i7  1 ;1 :1 Q 1"' 

\;i: find this acceptable. Further 'ure understand t h t  Qwe\~ h;th ret;i!ig<t i,tht:r pz;*li-~%t~+2ai tf:-  ~cI&-,,. f 

language subsequently negotiated between Q~seht ,  A"T&T ;lns.t radrcrr e'E,!i;,i;'.~ Jurrns etscS ti;z:cl . r '  

Tcnns and Conditions Workshop. These revision5 are 3 i m  ~n~:;cpt,it5f'r., %'t= ;rm,;sp.~Fc tf7r,ar .Esi,ri%, 

a n  the level of baseline testing will still need to he addressed fty rlru paalcs. k%ti;f-i sftr ~l.i~;cptr~~;+ 

vtr that oufsta~~ding issue we find that Qwest is in cornpIir~nrc ~t-itkr r't:~pect ti? ~ht+. t"r-+~tft: 

E. Issues Resolved During This %'crrks!tc)p - t"h% &xk: l f r~ tm~~~f t !  C rdkgt:i 

Combinations 

Sraff reported that the following issue% ii r c % i ? L ~  cib ~ r :  :itc ~ i c  l~?%,d-:i :;' 

.&.t.aiiabiiir of S e ~ i ~ c h  Features with UhT-Platf~?mt;, Ee3rttre.- Ak:i?I;t:b-4eu ~ r e f r  5'3f: 1' t%-x:_ 

UhT-K-DSS, and UNE-P-ISDN. Migatins from Centres Sersiier r t k  tl3L.t" tIltyltr %set'.! T3,rt.x 

>vixh uNE-P-POTS and UNE-P-ISDN, Converting From Re~kfc zgr  t:'%E-i', f I i ~ j Z c g ' f ~ i j 3 ? g ~  l i L f  "i:sc'im, 

Resrrictions on UNE Con'ibinations, Use Restrictions, Cnntbiniag Qr,t;'c=.t F*;~l'r.i-~tlcii S1_*?G3., % ' r f l r  

Orher Ekments or Services. Non-Separation of Comhitleii F.lcn~r:izt~, -C;Itirrr trtr,;;$rz - IL:: 
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5 ,  Pre-Ordel- Mechnnized Loop Testing 

A'SffT ciirimrd in  the workshop that i t  must be perrnjrreci to perfolni on denxincf a 

rnc~-;dirmi%cJ faap test ("MLT") on a pre-order basis, that is, before the custonle!- hah  taLe11 \c'rvict. 

%rant ?Yr&t'?", Q i t ~ l h t  countered thar Qwest does not perform MLTs for itself on a pre-order hu>ii, 

tk&rr ,?I3 Xli,?' imft7rntation Q~vest possesses is included in  he Raw Loop Data tool atread; itrilrn 

I , r$~ -wr~:r i  ~ c ~ j t ,  that such a test i h  inappropriate on a pre-order hasia. and thxt 311 MI-T i \  , I  

el\itch-l.i:a?tril tcs: that dismpts service momentarily while i t  is perfoin~ed. 

W e  agree fhat since Qwest does not perfo~m MLTs on a pre-order basis for itself 

a#~l  ttir: infijnnariihn, ru the extent it exists, that CLECs seek is available to them from the same 

ernswem Qwe~t's r ~ t ~ i l  personnel utilize, that general pre-order MLT cannot be required. 'C\.'c. 

&%vti~ii:r agree tiltit 13emiittinp CLECs to perfom? MLTs on a CLEC initiated pre-order basis i s  

.iai~c"ivis~bls: git'tin the potential disruption to the service of end-user!;. 

1( ufus shown that the only other time Qwest routinely perfom~s an kILT is in  thc 

g:mirhr 17t' d~ting repair wczrk. The inforn~ation generated by this testinp i b  available to bod1 

Qtw$l: at~r;I CL.,ECs equally. Even though only Qwest technicians have the ability to request a 

rxri'i:ilke &ntI,"l" r u t ,  a parity concern is not present because the CI,ECs rtse nor responsit-\lt. for 

Iq:sdrrt 01' rile tine, Orlce o given line is leased as a UNE then a CLEC may initiate an MLT rest. 

%Vhiilr rhr:t't* tlxists some small amount of disparity here, the Commission finds that since ihe 

Qrsc%r i%!utl~t:wicc representatives cannot order MLTs the difference is not material. 

Tc:srimony n1s0 shows that Q W ~ S I  u11de1~00k ;I general prograni of perfortnirrg 

$$L-J7.; i+rb ;? r*,-ltiii~w basis at the beginning of its DSL rollout. Testimony is unclear on the rrxienr 

i . r ~  this I ~ M ,  f-f~lc\;zver. i t  is the Commission's understanding that all information se~~ernteil 

i'nrtlugkr rl'~j\ "one-tir?ne'' test is included in the Raw Loop Data tool. The esistence of this (TIC- 
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rime test shntvs th31 ~ ~ h e n  Qwest desires i t  can ordcs MLTF. although the decision is nor madc ~ i t  

the f&?? rcpresenrairve Ieuel. This does show disparity berween the CLECs' options tttlcl i t~tht:  

Qwest rerrins for itself. LVe find that a reasonable solution is to allat\ CLECs tu p e r h s ? ~ ~  ~ r l r  

MLT on any line for which they can obtain a letter of authorization froin the oisner of the 

account associared aith that line. Then a customer mho is considering switching or s i n i p ! ~  u\ t~ i l t> t  

to b~a\t-  hat services casfd be provisioned by a given CLEC (:an aulhorizc the CLEC t r i  

rzndee&e iz~~estigrrtions on their lins[s), Qwes: could implement a !;imilar policy if il so c1eairc.s 

b r  its own i_?uA;;ron.rer asents. 
i 

1 Once Qimst submits SGAT language reflecting the aboi't. policy the C ~ r n ~ n i s s i o ~ ~  

hnds thitr Qwest will be in compliance with respect to this issue. 

Access 3 0  LFACS and Other Loop Information Darttbnhe+ 

.41ii;ging past problems by ather CLECs in unbundling IDLC loops for CLEC' use 

$5 UNEs, AT&T sought to require Qwest eo provide CLECs with direct access to the LFACS1.(i 

dttraba~, kn th6 hops that .the dacabase would provide inforn~ation on spare loop facjlities, MTilat 

AT&T %aught in  the %forbbop was a process to determine whether rhcre are enough awuil:il>lc 

cupper facilities to aIlsit CLECs to serve end users whose premises are served by IDLC. 

Qxvesr assefied that the LF.4CS tool at issue was i l l  suited for the use CL,E:C'\ 

deair~d~ Qkvest desigrted and uses LFACS to assign facilities that f i t  the specifications 01' 11 

apccirlc order. Because LFACS stops hunting for facilities when i1 finds a single set fitting ihc 

input pari~weters. iigoificnnt work w-ouid be required to make LFACS useable to sc:rch for  

fariliries, Tn addition. Qtve-st retsil docs not have access to LFACS on a pre-order basis. Qtvcht 

ars<~ &kg& that allawing CLEG access to the database raised issues regarding the canfidentittlily 

;sf Qwesi amd CXEC infom~ation. Qu.est further alleged that other BOCs only p ro~~ ide  n~ediatcd 
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q x u ~ ~ : r  fc? t ~ t y ~  r~~ak,c up ir~hr-rnation. which is the same aocejs Q\\.elt prowde\. Qu e\r, i.i;ttnlc'ti 

grit? i t  hat, put ill place enhancements to its loop qualification tools tc) inciudc cTsiIS< tai'iit:! 

n5f,r1711ali01~, 

The Commission finds that the infolmation the CLECcr seek is tleclssttrry for :I 

O ~ X L P I  fa det3eltrp, To the extent that Qivest's modifications of i ~ s  loop cjuaIjf?.tl~g to31 

,tii&t~:i"l;clq address 111e iqsuc then the problem is solved. We assume that the modific3r1r1nc itre 

;~!e(;jsaale We direci par-tith that disapee we our assumprion rh;~t  the modific:iuut~.~ arc ~ ~ C L ~ U B Z C  

tf% ti.?vhmit evidence demonstrating the inadequacy of the loop cjuaiificatiotl totk 

! 3 .  Resolved Issues - Line Splitting 

Staff reported that the folIowins issues were resolved trs the YIVc\rksbt~p 

f '~t! . :s iurnp ahaur the "Lead" CLEC, Pre-Provisioning of ti~e Splirrer in the E E I ~  Ei\cr "x i'cntr;li 

{SEcc, L j t n i t k  on Cses of' the High- and Low-Frequency Pnr~inns crf the Loop. a t~d  Ctt,~sgck for 

cl%S l"b.1t~sirfi~atiom. 

Tbe Cornm~ssion agrees with Staffs discussion regarding the i sh t r t s  rc~.r,lLVeJ 

dut-ing rhr. M'crrk~hop relating to line splitting. The Coniniission finds thnt tJcxea;r 1. 111 

uiwrpliancc with respect to these issues. 

E. Earlier-Decided Issues - Line Splitting 

As noted in the Staff Report, issues relating to linc-:it-u-tlnte iicccsi to spirtper> 

$tit\ disctrntintiatio~~ of *MegaBit service have been resolved elseu'herel. AT&?' ci-1nltengc.5 on\) 

tkr7 first i:ii;ti~". We find, therefore, that the second issue relating lo cii~cutrtinaatjrrt1 of Mcg;~!3ii 

%r;'i.t'~i~ I.\ resolv~d. 

Mrgarding access to splitters. AT&T argued in the M'orkshcrp thnt (3ttcsf \hzltitii 

be ~bligeii IO frc~vide access to "outboard" (i.c., splitters that are not intt.$ratcci in\(? ttir '  DSl.,:thl! 
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~piitrers in its cenxr;.ai office5 and renlore tem~inais. AT&T also asserted that CLECs shoulcf be 

abk tas pain access to [hem for a singIe line 01- a single shelf. 

Sraff frlt that this issue was the same as the firs1 unresolved issue (C)\\'iltl~.vlll/) ri,l 

nrxfAcc:t~.s~~ fct Spiitrcr,sr under Li~ i~ l  SIzn~-ii~g in Stiiifs June 1 1. 2001 Tlrir-cl Kcpoi-! - El)~r~~*gitr,it 

Su~r"irjct~.'i ir: these trorkshaps. Staff wns not con\.inced by evidence or argul1ienrs tr:, altt:t t t ~ c  

resotmion ~na& of r k ~ t  issue* Accordin~i>. the Staff recommerided that the same resutl sl~oiild 

apply to lirst. rtplittine. 

AT&T filed exceptions on this issue. citing a recent Texas arbilrntiun n r~ lc r  

reqtxkting SBC ra pro\-ide access to the splitters at issue. At issue for the Commission is tt'11t:lbcn. 

Eke pAwdpIrs invdrreb in &is decision negate previous FCC pronouncements thar appear tl., 

axcntp? incumbent LECs from prosiding access to their splitters lo CLECS." 

Qtveht resrj.fied that It does not use "outboard" splitters, and that its ecluipmcnt w;~s 

f%camgadMe at+$t2i the i y p  of access AT6T requested. However, the type of eyuipn~errt th:ii 

Q%-c~F use2 $DW not ~fi'rfoge their legal abligations. Obviously Q~vest, if' required to do so, cc~rrlcl 

iins$&i$ dkfferdrt equkpment.. What must be decided at .this time is whether Q~vrssr hit5 rlrl 

nMigarjirn r.c.3 prw=-i-de urccss to spliners as a U X .  Our insk in this proceeding is ro detemiine 

%therRer' Q\%-esr rtmpfies tt-ith ;ippIicahIe FCC and state laws and rules." Current FCC c,pinic.ms 

" St-r- & t c ~ ~ i r : ~ d t ~ m  Qpiniiur and Order. A,zyiicci;.rr/oi~ o jSBC Cona~~uniccariorl.~, El~cq.. Snrtrlrrve.st~r?r 
Bs.2 $i:fk:d0f;o!!~ C$:;F~ri~rdt!~. tmd S<?itrTII%~,~:$r'rril B ~ * f l  Cc~i???t~ltll ic~rii~!~.~ SC).\'~CCS, I I ~ c ' .  &b/n Solrtll)r~csfcnr f i t 1 / /  

ih6*iler ,D~Y&$XJLL~~ Piir~wcnr fo SPCXIC~II  37i njitrrt. T~f~~~~n?u?uc~zicnt?o~~s i l r - r  fff 1996 to Pro\*i& 111-Region, 
IP:~-ITL~~:", !k~r.~-et B P ~  f i * ~ ~ l , t ,  CC Dcxket %if. 00-65. FCC 00-238 at n¶ 326-28 (June 30. 2000) ("SUC 
TPA~U tr_S~f~ir'' k 

" FBC fr..tti+t r:krdicrs 33-38. 
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appeal' ncsl require Qrvest to pro\ridc CLECs with access tri rheir bjslitter%. :tcc;rrdmgll, tt t: 

rejeci AT&T's exceptions and accept Staffs resolution of thix issue. 

The Coni~~~ission finds that Qwest's compliancz ~vitfm t l~c  t'edt>nirt~t:trrlat;tit~~ 

foi?rtt~ i n  our previou:, Order support a findins here that Qwes~ is in c~nlpfiani l  ttith rt.:ipac? ;ii 

this issue to the extent Qwest has made the modifications required in cttir e;uailr:l f.!rc'rt:i 

kIatklever. if the FCC (or the Courts) clarifies as changes its p o l i ~ ~ y  anit rcqthrc.. iti<r;.i I!? ->pi:~fi,"f. 

t 

I 
nothing i l l  this Order sl?ould be read as contradicting that zpprmuh. 16't~3te we t i t~d th;a Q,pn-&! ic 

in current complimcc our preference would be fur C)\~-est rrs p r t > ~ ~ r i ~  irili:cs\ ~ j ~ k i t t ~ r . .  31 

rey uesred by AT&T. 

F. Disputed Issues - Line Splitiin? 
f 

I .  Limiting Line Splitting to UNE-P 

AT&T claimed that Qwest improperly liar~rrcci line .il"ii:ctr:g w t;'l%'E*lT : t fd !i>iy:\, 

hut did not allow for EEL splitting and resale splitting. Q tv~ \ t  crrrrkenii~*d tkmt ,"\'S"&7"kp elt.t:r,~:iii 

~xceeded Qwest's legal obligations and was unnesesarp gil*i\'cn rile rttrtl.est%ir=trt tlcrrr,fix~d rc, 

EEL-splitting. Qwest agreed to provide EEL splitting on a spacial r ~ q u e ~ i  t);t%i4t 3~itt 1 i : i . S  ~ ? z c j c t c j r i i  

rhis con~rujtment in the SGAT. Howeser this does not addrec4; the i>+?uar. ~ l t '  tc.~~\\b: Ftt + ~ k d i !  ~ r ~ r i k r : i  

Order in this Dockct we directed that Qwest may r~ot cancel ;r ur tsa~~tnzr ' i .  ittf~$%tl+it &c:'?- t.:t. 1f tSt:c 

chase to use n CLEC for basic senlice. This of' nel;essirr( rtijxitr'an 4>tlc\t $ 5 -  ~firtk!~::?:: ;?;st1 i i t t r  

arzather loop or split the resold loop. We direct C)wect ~ c t  wbnlc'r ck~r"Ee(:rig 1aern:aid.:~ rT-3 2 : .  % i  r 't it 

%hiit lnlplements this requirement. 

It is our understanding that Qu'est has, consrniltet! t o  frtiiftt- ipdi~triir;; , 5 ~ 3 t $ , t k x l t '  t f ~ r  

nmbundlcd loops, and for ELLS on a special requeat basis. Arfr%?' ci;rirqt\ I ~ I ~ F I  :hi+ \ ; '~' . i , ; , - i  
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Kcqkieit i%i~.ess ftji EEL Spiifling places a rime consuming hurdrii on the CLECS."' t ) ~ t * \ t  

arguaf rbar efiertr wm uneertaintl- regarding the aerual demand for. EEL Splitting and thnr ir 

sr~ndrrd p~'nduct affeeng ~t'(iu1d he developed based on actual dentland. We find the spccinl 

W$Q~S-S~  pf~)i;eltth ft% be ;f reasunable strort-term appriiach. The Commission finds that Q w s t  1 i i t 1 ~ 1  

subnriit %CiL4T 'inng~i-aage to ctrnform with our earlier Order regarding requiting MegnBit sert icc tv 

k i~fkre.if, ft3 CLEf Gu~tQruers regardless of the metl-rod of cornperition (re.;alz, LINE.,, or 

~;"ft!-?p.i,:;it P~c-ilqfiri f ti) he In ccurnpliance. 

a 
C .  l,iabiiiry far Actims by art Agent 

AT&T sou@$ ro expand; the liability provision sea forth i n  Qweqt's SGAT Sectiu~l 

8,21_7.3 rt:gariihig 'rrxfcn~~rrrian nf a customer of record. Pointing out that ewest's lsngu;~ge 

ai~cz~dy CDI~CZ~CF ehe only t.rzf-id luwe raised by ,iiT&Tes comments - wrongf~~lly obtaining CLEC 

o$rf@fr%i:11i@n - Sfd f  recas~n~ended against expanding the scope of Qwest's liability. 

%st', agree with Staffs suggested resolution of this issue. There is no chii~lgc 

rc%jzrrfet$ w i  rhe S C i f l .  The Co~~nri:isi~~n finds that Qwest is in conlpliance with respect to lhcsc 

$ *%g&.%, 

42, Ke;~i~rhrd Z~;SUCS - K111 

Snff f'r;lllancl  ha^ tile followinp issues were resolved in the Workshop. Access to 

%G> Fe&&rgx.. Srrtla~ and MET htBS, Availability of N D s  ~5 hen CLEC Provides Loop 

Eri+fr$tar;s-m /*;th~r,~f $ , i ~ d ,  ftf Pcmlishibie Nm Access, %TC, 0:vnerhhip. Rates for other Singlu- 

'$cd%,.if %El%, asi~fi NED f,frdeTi~g U C I C U ~ I ~ I I ~ S .  
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The Commission aFees with StnfjS discussiorl regardin? the iixtjc*. f t . * , , t i~c~\  

~frxr-ing the tk'orkshop discusrrion of NUDs. The Comn~ission finds thnr Qistsr is i n  cni~rplixice 

4 1,Pi~putcd Issues - MID 

1 .  NID Definition and Access to Terminals where Qxvzs;t O\tins Fncilit re=. ih 

Direction of End User 

Arrc!T and Qwest dispured the definition of NIDs a~ld ttlc i ~ ~ t c r p i a ~  ttt' Y'.;II)b. .if~ii 

?r\lklfft7j~~ irr the multi-tenant environment (MTE). ATSrT claims in iits exetl-ptitw. tR;tr; ttka Qu e4f 

311") tftfiniticln does 1101 con~ply with the FCC definitiol~. The FCC defitriiint~ slatca: 

The network interface device network element is detlineci. as arrj titetkrt3 e t f  

interconnection of end-user customer psetnises wiring ti.> the i i~cur~lbcr~r 
LEC's distribution plant for that puspose.'' 

SG:tlX" Sectinn 9.5.1 states: 

The Qwest NU3 is defined as any means of interconnccticr~ of 011 pi=er't!r\t:\ 
wiring and Qwest's distribution plant. such as crok:; carrncets t ~ h e r i  h.rr tI~;rt 
purpose. 

-t,?wcst's definition expands the FCC requirements to esplicitl? irucliirlr M1D.t titat pr'cr~ttfr .~t:i.<*~.* 

to fJx~~cst p~-emiscs ~ i~ i r ing  in  addition to end-user customer pl-emises v;ir.ltzg. Thtc t *  :ic~-+.-pt~ib~t~ 

'5'1.1~ K C  definition further states: 

An incun~bent LEC shall pernrit a requesting telecorrzmunic3tii~tt+ carrier 
to connect its own loop facilities to on-pren~iscs .\iliting rttr-t.>rjgt.r I ~ I C  
incumbent LEC's network interface device, or at :in? ~ t i r e r  ;echtltc.;rlf> 
feasible paint.'? 

f i AIY'&T's Exceptions and Comments at 53. 

1" ATBT's Exception5 and Cu~n~uenrs  at 53. 
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SGAT Section 9.5.1 slates: 

. . . Q'cvest shall pennir GLEC to connect i t s  own L.ool:, f:tcilitirs \ ( I  crn- 
premise wi~ing throu~h Qwest 's NID, or other technically fcssi blr poin~. 
The NlCI cmies wit11 i t  all fcacnrures. functions and capabilities 01' t i l t  

facilities used to connect the Loop distribution plant to the cuxrolucr* 
prensjses wiring, regardless of the particular design of  the NU3 
mechnrGsm . . . . 

%'e find this SGA'T Innguage consistent with the FCC requirer.mlent\, 

.AT&T's claim that it should be allowed access to ari MTE renninal'\ NIE) 

fiinittionatiry tvithout the burdens of meeting the Act's collocarion requirements i h  the cei.ltral 

issue in this debate. The FCC definition requires allowing interconnection '"at any c\ther* 

reehtrii:zlly fe;ist'blc pcsim", This suggeas that f-esrrictive policies concerning itlrer.cnnrit-:ctir)~~ 

p3i~tr*; are or; their fax suspect. Hotvrver. Qwest clearly allows access to I'4ID.s. ir~cl~rtlirlg alt 

fertures and functimalitjes. The fundamental difference of opirlion occurs when CLEC'\ rv;int trl  

uw: the HE3 to access a subloop. Qwest argues that the subloop procediires set forth irl ttir 

SGAT aced ta tsc: utilized. AT&T argues that this is simply interconncctioil "at nn: other 

fd:ch~ri~;.3l!y fcasjble point.'' The Con~mission finds that tvhile the proposed conncctiorrc i l k  

fccm?;ibXe, the arguntcilt is tt'i~h the ~ubloap provisions of the SGAT. Until evidence is prcienr~d 

ra a-5 i*.h S X ~ ~ ~ ~ S I F ;  the sub1 oup proiisions of the SGAT are inadequare we find 1t1;it the :tppra,cic l r  

adtimated by Qwtzst is txcceeprable. 

7 . Rrrt~ctctor Canncctions 

AT&T argued that SGAT Section 9.5.2.1 impermissihl! trhtnce, C:I,ECI'I Ni l? 

zcce:5s ir: cases tvhere space is available without requiring Q\sest to remove its Itiup cnrlnci:tit~rt~~ 

liili ihr: h'JIE1. AT&T sought to anend the SGAT and as support relied or! an  extra-rccur~i ttX111tii:;iI 

dwmenr identified 31; a part ~f "Bell System Policies." AT&T claims that Qu~est do{:-$ :ioli 
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4,IEspl)te tlliit i t  is lechnically feasible for Q\vest to remove its cisnnecriun~. SttltY itotetl, i t~rur; t*r. 

tfr:tr Q ~ c s t  stated in its testimony that removal of its connections ~rioiareh the Nntint-iat Etciai-i~ 

$;zfc atld the National Electric Safety ~ocie ."  Therefore a sufct! r,lL rtliahility j s w r :  i~ ptz5cni 

thkxt ~satltd nullify ATc!T's clairu of technical feasibility. Apptlreirrl) ATk'T did not req3r??l.t Irr  

I I ttre Qti*tls~ tt\tiniony on this safety issue. Until the technical rssuc..; itre xcttieci ti-ith r c ~ f ' . ~ ~ : !  ri- 

AWrS'E'\ prr>pcssal the Commission cannot adopt it. Therefore thc Cornr~li.ihicrn firicl? that f&r ir.->r 

i~ in cnmpliance with respect to this issue subject to no parties h c i n ~  i ~ h i e  t o  n3:~kr: ;i ~-i.tl~iiijft" 

%hawing &at the ~~rc~posed  connections are safe. 

I. Rrcomn~endation on Compliance 

The Com-ission finds that Qwesr is in riot in f'tkll conrplitirrct. with che&'klrst kteTnr 

4, f$\wst inust subnut the required amendments to SGAT Ianquztge: cier;ritcd ~rhiive frr ;~di?ttrc~tr 

Qthreai rntlst be found to have satisfacrory performance in the ROC 0 5 5  testing prctccb-, j ; ~  2111 

inems related 10 checkljst item 4. 

Ti' ChecEili3t Iten1 5 - Access to Unbundled Local Transpoi? 

h Issues Resolved During This Workshop - Triln~pori 

Staff reported that the following issues had been re\rtl iclf in tilt. iVirt.b.;bmp? 

~i;aiiablc Dedicated Transport Routes, Requiring Multipleserx for Acccsq ro Trnnhpot-t , l r ~ i I  

Cl'ri.rs$ C'nnnecting UDIT and EUDIT. 

The Conin~ission finds that Qwesr is in cornplinr~cc with rcspcct r t l  thew ~ \ % t t t . i  

! i Su.iii'Rtpott at 73. citing Liston Rehutral a1 80. 

:'I St. f - ,t f Repnn ar 73. 
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f4. fssl~es Decided in Earlier Workshop Reports - Transport 

i Access to Facilities of Qwest Affiliates 

AT&T argued that the Commission shoulct require the addition c ~ f  Str4'F 

Itnga::ge t.biigating QCI and its affiliates to unbundle dedicated trar:sport, i~1c)ng n.t th othC~ t z )  

rcgiorr f~?~iliiits, This i s  the same rrrsument rhnt AT&T made in ,the contest of' ilikrk f ihe~: ~ E I ~ L ~ I  

is ziddressed in the First u~lresolved Dark Fibel- issue (,4ffilfj[iarc Obliputi(~~r.s ti! J ' Y ~ ~ L ' K ~  IJ~tl2'~4 

FPlh~r: StaT4'5 Jutte t 1, 2001 Thil*d R c p r ~ r  - E ~ i ~ e r , q i ~ ~ g  Scn'ic.cs, Hot i~e~cr .  Ih ts r  i i ? i ~ z ~ \ ~  LtTrl 

betore &-he Cenrrmission i n  Docket Number 013-049-105. To the extent the fi11;il rescrluti~rn 1% 

difkre;~f ~21zfi [hat admared by Suff in the earlier Report, Qwesr will need to amend t t ~ c  Si.;SI' 

to h iin crrmplinnce. The Ccx-nmissicrn finds that Qwest is currently in compliance ttith r'eq~crr 

t a  this imiri 

'I 
-* Ac~ess to Dark Fiber in Qwest's Joint-Build Arrrtn, uen~en~s  

:97'&T rzrguecl that Qt\-esr i:; required to allow CLECa tu lensc d;wk fihct th,tr 

c%iw3 jil '-jninr build arrangements" with third parties. 

T i i s  icsur tt.= addressed in the iesolucion of the second unresolved Ucrrrl. i'ih;~c 

i$%ue r*.$m.c*.?,-s 10 nrwk FiDcr iir Joirlr Brrild Arr~ii~gc.nze~rt.sl in Staft-s June 1 1 ,  201>1 Third K i ~ j t r ~ t ' !  

E w ~ ~ ~ y j ~ j q  ,$tv-!,ic-~~ in ttllese tvorkshops. These issues are also before the Cornnaicsir~n in l?ricltcl 

Ftmmht ~AA1-0.-#9-105. To the extent the final resolueion is different that that ad~ocntcd h) Stuf f  t r r  

the eartier Repor[, Qarer;t v;ill need is, amend the SGAT to be in con~pliance, The Conrrltix,srrjii 

finds That Qwest is otrreritly in compliance with respect tc these issue. 

. Issuer- Rcn:aining in Dispute - Transport 

Where no party filed exceptions t o  Staffs resolution of an issue rhat tl,;i% i t 1  

r j i c ; p l t :  3% the c]r;rse of the Workshop, we adopt the Stafrs recomtnendation on that ibt?iir: ;l\ i.~:t 
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fivrtlr in  the Staff Report. We address below the remaining dispuired tr~iit~pr7in i s~ t icc  &'+I ttfinLhr. 

paflies filed exceptions to the Staff Report. 

I ,  SONET AddIDrop Multiplexins 

ATgLT asked that Qwest change Section 9.6 I .:! of the SCiXT v i t i i !  St'lxf:'3' 

iaddidrup multiplexing as a CLEC option. ATbT opined that CLECs can~tnorrit; ubilulii r?cctJ t b l  

co %+ from ClCn to DS3, and would therefore benefit if Qwest were ttl mahe ~trch ~ - r i t i ! r p l ~ ~ a ! r ~ ' .  

nvailable. 

Qwest and AT&T agreed to languaze to rcssoJ-i.e r'hib ixsrr .  Qtvctr ti,\> .tiltl::il ttir: 

. . 
Fc1lls.(is4ng sentence to SGAT Section 9.6.1.3,: "SONET addicdrop ~~~rr ldplesing 1, ax ,\tr;ibit: .if% 

ICB basis where facilities are available and capacity exists." The Cortitniisitzil: It$rct.% ffh 

AT&T% position that this language resolves the issue and the ~ S : ~ U Z  sf1~1uld t?t* cft"rs~?tt, 'i5k1ewf4!rt~ 

the Commission finds that Qwest is in compliance with respect L o  this issate- 

7 -. UDITEUDIT Distinction 

AT&T argued that dedicatecl transport consists of a xxx~slr eivtncat: ;ksreitjrr, 

Qwest's attempts to distinguish UDR and EUDIT were impermfssihie, 

Qwest argued that the distinction betweerr UDIT :tnd ELJDX'1' ti. zr.r;tt!t. rt..i prrw-i  r 

Xtisroric pricing differences. 

We find that ATBT and Qwest's disputes or] ihix ~SSSIO mc" f o ~ ~ l i l e ~ i  r i t \  L ' s I . ~ ~  ill! dlir i 

pricing issues that are beyond the scope of this proceeding. httt nett that thew *: v r i  prrvir!:: t-..u+:-. 

isre before the Commission in  Docket No. 00-049-105. Acct~rdingl!, we t :Xr' ) iLit ,  V t ~ ~ ~ i t  ~ t m t p r i ~  

iliith the farthcoming decisions in that Docket with respect to t i r i i  issut:> %'G t-rt,tht. E r r 3  

cr~nrplinnce finding at this time. 
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'$ * a Cr.mnm~ingling UNEs and f ilterconnec ti on Trunks 

,.ZT&T argued that Qwest's SGAT improperly applies a drfirlitian of "i'in~?;hc.d 

ss~ices" io pre~Jncie CLECs from connecring UNEs to trunks used for interconnect in:^ [willled 

$,IS T"rdnks)- AT&T requested that LIS Trunks be excluded i'rom the definition nS "finidicc.1 

semi~ec" onder the SGAT. 

?Vtl agree with Sraff Repol-t's conclusion that with Qwest's chnn~es tc~ the SCitiFl* 

and it, rec~gairion there is no SCAT prohibition on con~xningling UNEs and LIS Trunk? or1 tliv 

sanle, Prtcifities, that this issue can be considered closed. To the extent that Qwcst i i l )~ )~ \ . . i  \\;tr;tt 

AT8T i% aaP;img For. the Commission finds that Qwest is in compliance with respect to t l i i t  i:lb\lu 

D. Issues Resolved During This Workshop - EELs 

Staff found that the follotving issues were resolved in the Urorkstlop: M'aivci' i r t '  

Lsai liae ~ ~ e q u l r ~ m e n t s  for Particular EELs, Ways of Meeting the Local Use Rcquirernci~r!~, n r ~ ~ t  

Au&',r of h i a t  2fse Certifications, 

'fit. Gonmxission apees with Staffs discussion regasding the issue< retinlt.cr.l 

d&~rsg &-t' Wt.nr$:shop discussions on EELs. The Conunission finds that Qwest is in  co~~rp(iurloe 

E. f~$ue,t RenlGning in Dispute - EELs 

5Thcte nu party tiled exceptions to Staff's reconlrnended resolution of i l r z  13i?iis 

that wits int dihpute at the close of the Workshop, we adopt the Staff's recomnzentiatiuu. !%,'v 

a4dfe.t:ss. ' E ~ f ~ g t i  the. rem;tining disputed EEL issues for. which parties filed exceptions. 
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I ,  Liim~idng Local Use Requisen~ents to Exisling Specirni hccebi Ctrcoii5 

ELIIS0 claimed sn the Workshop thai FCC Itlcnl use he\.fri~fionc- appii~;;fhk Xic 

EE!,x OEI~ apply to "existi~lg" EELs, not "new" EELS. Referring t?acR t ; ~  rhi. T ~ S O ~ U ~ I D F E  iii ,r 

sianikrr issac relaring to use of dark fiber in the Tlzird R C ~ T ( I I - ?  - iFku*rqiftg , < t r r i " j ~ - t * ~ '  t ? f  I t ~ i ' i ~ :  5 i ,  

2CK:Jf. Staff rejected the CLECs' attempt to avoid the FCC's local usr certificntiorl r i t~jvrr~r~tr*"~~; .  

tvirfi regard to new EELs. Specifically. Staff nssel-ted: 

"EELS, whether converted from special nccess sircuitt or ntx, art: 
unbu~ldled loop-transport combinations, Therefore. neu EEL* arc subjcdt 
to the same local use certification requirements LS tire cot~~encrf ;v~l:ii  

nccess circuits. as was more fully discussed in the 77rir.r.i At7j)ir~i f'rt~ni !fftrrit* 

workshops. 8 ,  1.5 

wsiric~iczra applies to all EELs: 

To reduce uncertainty for inctimbent LECs and requesting E::twrer3 ;inr,j 

maintain the status quo while we revie\v the issues contained irr the Pc>ui-th 
Fh'PRM, we now define mare PI-ecisely thr ! ' ~ j ~ ~ r ( f i p j c ~ ' r r ; t r  ntrtorrtlt [a( J i r r ~ s ~ I  

rschalrge servicc" tlzclt L[ laqztesrirr,q ctln.ictd n~usr prf~k'ieir it; irk"4ll'f krr 

obtain rud7rrndlcd imp-rr-arz.~por-t ccvnbirlaiions," 

This provision states that requesting carriers n~ust ntert thc Itxal u,itb rrcprisen~ei)r 

to i)bliiij~ EELS. CLECs obtain EELs irrespective of whether tltcy purct!:tse the111 neu r k l -  c~rnbc;! 

;itr existing specinl nccess circuit. The FCC appears to distinguish specrid ;ti.ccs% r ' t~ci~tts  ' trt ini  

$:EL\ h y  virtue of whether there is a sisnificant amount of local use on the crrcutt* 

-.,-- we- 

'" Staff' Report ar 8 1 

LC3 Supplen~ental Order Clarification. 111 re I~~rplrrr~orrarion r ? j ^ i l ? i r  Loccri C'ornpctrtia~i I'i- ., Sritlr:: * *  

rftc T ~ ~ ~ ~ f ~ t ~ ~ ~ ~ ~ ? ~ i f l l i c ~ t i o l z . ~  ACI r!f 1996, CC Docket NO. '46-(98. FCC OO-iX3, qm ?! -22 r,illklc 2. YXtri! 
t "Sril~pkrnenml Order. Cinrifirarinn"). 

I $ S:cpl~letneizral Ordcr Clur~ficurioi~ at 9 :! 1 (emphasis added 1. 
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In their exceptions XO IJtahELT rely upon para~raph 6 of the , 5 ~ ~ f ~ i ) i l t ~ i 1 t r ~ 1 i ~ t t ! t  

OrdZ.r ~~1i1s(f5t*r;fit?11. However. the facr that in rhat one insrancr the FCC en~pf.~:i?;ize~l t ll:ir 

c d c r s  cannot convert special access circuits to EELS withour rnecting tilt* l ~ ~ i i l  zrsr 

requirements dues not nrean that the local use requiremenr does not apply to ail EE1,h. mf"ilt: 

FCC\ statements qsated in the preceding paragraphs appear to apply equtllly to neb \ .  EE:::,l.,h ; ~ r ~ r l  

cowversio~rs af EELS, Therefore. the FCC's narrow statement that the local usc ri'sll'i~tirkn 

appirt.5 to C P ~ ~ Y C F S ~ ~ S ~ S  of EELS is bath correct, and not mutually exclusive crf its other stirrcmcnlc 

131k1t the IctcaI tr.w restriction applies to all unbundled loop-transport cornhinrtrions [EELsI.), 

Ijlccorrtinplqi, we accept the recommendation of the Staff Report on thir, iqsuc, 

nsr cammission finds that Qwest is in compliance on this issue. 

7 
+ . Affuwing Commingling Where Qwest Declines to Construct UNEs 

AT&T argued that Qwest should not be pennitted to refuse con~mingli~rg LINE5 

snd tariffed sci*t-.ices in cefiain cases ttrrhere Qwest refused to construct UNEs, (12~'cst ~tur .~~~t r r ' t z t l  

Z,EIt%Z a p p l i ~ ~ ~ b l ~  FCC orders prohibit commingling of UNEs with tariffed special accesx h ~ r i ~ i i t l ? ~ ~  

Qt~c,crt ru;guerS that ihe FCC has never required the connection of UNEs to the irernx listttcl rrl 

SGAT Section 423% as finished services. To the contrary, Qwest countered that crsrrncctinp 

U%%s shuutd be fimited to services that are necessary for the provision of local excl~aruge s c r b  ic'c 

wkriiltn i% coxrsist-cnt st-ith the public policy goals of the Act. 

Findins that the avoidance of access charges is neither the motive nos the rt-srrtr t i t  

rk CLECs'request zo cornmingle where Qwfest refuses ro construct UWEs, Staff recc,nriw~tJelt 

..----- 

''1~1. ai '8 6: C'trrt31nents of ELI and SO Utah on Smff Report at 7. 
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&;1t rhc SGAT include specific language allowins "under conrroilicd ctr-iurr~r:;k:i;c:.,' fikc 

coniirction of UNEs that the CLECs \van{. The recommended Iangiiuge pnyowd h) g5;tuif it,t:cJ5 

Where a CLEC has been denied access to a US1 Ioop ois n LYE &re tid> 

Iack of facilities, and where the CLEC has seyrrcs~ed and bear denred the 
construction of new facilities to provide such loop, a CI,EC ma?- cottrrecr a 
tariffed service that i t  secures in lieu of that UNE to :a trzmspnfi L:XE tb:tt 
il has secured from Qwest. Before making such connesrion. the CLfSf" 
shall provide Q w s t  with evidence sufficient to demonhtrirte that i t  !I:,. 
fulfilled all of the prior conditions of this provisior~. Thih provisicrn *h:riI 
be changed as may be required to conform to the ciecisicarth of rtit. FCC: 
under any proceedings related to the Public Nrrtice referrcil to in cit>cwr,~cftt 
FCC 00- 183. 

Qwcst has incorporated Staffs recornmended SGAT I.?n;tu3yt'. 'The C ~ o i : x ~ l ~ = . ~ i c ~  

find;* that Qwesr is in colnpliance with respect to this issue. 

.? . Waiver of Termination Liabiljty Assessments for EELS 

Qwest provides CLECs with special access circuits and. in n-iatl) cilsci, rtac C'I 

must pay a termination liability assessnnent ("TLA" I for discor~nectirig ~ h c  circuii earl!. l t r t :  

iasut. presented in the workshop was whether TLAs should apply for ctrr4i\er~iuxi trf qxciaf .:Lit:*.\ 

T]t'y>icallv, when a termination liability exists it i i  due t.13 a terry1 rindi~3;lr- .tciluir~c 

iiiscuunt l~aving been applied to the full rate for the senrice. Qkvest appliel the ttiber:trt~r  ti^ rhc 

full m e  for tire service in return for a period of time commitment fro111 the CLEC. Ttr tilt. ~:',!cI~E 

:t CLEC is now, anempting to disconnect this rate. having had hencfir o f  the tiiscounieci r,ttc t l ; ~  

srame pcrdnd of time that i s  less than agreed upon with Qwest. then :srn;ir;atic;i; !Fahilit> \ f t t r i ; i t !  

rind c1i)~rh apply so that Qwest is not deprived of its benefit of the b:klpair~ in the corter;tiit. In ~ t *  

hncf, Givest presented a proposal regarding circumstances ~vlicre Qwest would rtfia trppiy 2-liA 1; 

certain ~lct~rditions existed. Staff concluded that Qwest should elinlinale tuo u i  the cortJitrt3i.i. 
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stached to Q%t.estTs proposed TL4 language. Qurest has implen\enrcd Staffs rect~t-t~rncs~dctd 

sbanpc~ 10 the SCAT. The Cornnrission finds that Qwest i:, i n  compliance \$;it11 scspcrr f t )  rht~-~c 

i%s@cs. 

4, Coixnrin~ ISP Trnfllc Toward Local LJse Requireme~.lrs 

XO Utah ,md ELI argued in the workshop chat traffic bounci fcrr Irrtcr!~et , ~ \ c w t i c .  

pru~~iders r"fSP~"1 shcluld be counted tou-ard the local use rcquire~urnts irnctcr the SciA'l', Stnl'f 

sscneci that rhe FCC 5 recent nlling 011 intercarrier compensation for I I-r~ffic bcsund for. IS P i  I l t  

1 . b ~  fSf- 0rLil.r- or2 ~c7111nrrd'' plainly forecloses rhct CLECs' argument [ I I ; , ~  ; ~ n y  such traf l i~.  ~ 3 t r l t I t i  

be ca~tntcxf BS "lociff USBZ~,'' 

In their exceptions. XO Utah/ELI asks the Con~mission ro cc~nsidef t n~ f f i c  t r \ , ~ i s ~ r t  

far %$t58% 3% IacaZ usagc.'"l;'hi~e tve disagree with the FCC's ruIin? i n  thc ISP O r c i ~ r  t lrt  (;'rvrrtettnll, 

it seems ta preclude such consideration at this time. The XO Utah/'ELI urgumcnr :~pp":r"to rcl) 

~ p 8  C~%ms~issien orders issued prior to the ISP 01-dp l -  o 1 1  Rcnl~rrld fbr thc proposition r k r t  tr;lll'tt, 

h%rmd far fSPs i s  Iscnl. The basis for those decisions may not be appl icabl~  10 I I C ~ S  ;~gst:~:ttr~i;t). 

nradc r;nbsjl;equcn~ to the FCC's mast recent pronouncen~ents on the ropic. 

Xec~idingly, no SGAT change is necessary at this time, flowevcr. the i ~ ~ i i i c  i+ 

before &r cunm. ff the FCC is reversed. then our earlier Orders liliel>' ~ ~ ' o u l c ~  bccornc. ;ippliw;~i.,lr;: 

and Q W ~ M  nmy be required to count ISP bound traffic as local. The Comtm~issiirn fitld", tk~,rl 

mr;esr 1% currently in compliance with respect to this issue. 

I" , . 
Orcicrr on Remand and Repon and Order. fit~/~lenrcrrr~~lrion ~ . ? f ' f l ~ c *  Luirrl C ' L I I T I J ~ I * I ~ J I I ) ~ ~  t ' l ( t ~ . i :  ~ ( l i i  .. 

rif'~lzrq 7 ; ~ t ~ r ~ ~ : : ~ t z i ~ ~ i r " ~ 1 t i 0 1 ~ ~ ~  Act of 1996 and Irlrer-Can-icr. Coinpet.ls~iric~rl+f;~r, I ~ I ~ ~ . I ~ L ~ I - ~ - J o I F ~ H I  Tr,l(fit-, I'[ ' 
D t ~ ~ k e i  Kt?x+ 4<3-(38 and 99-68. FCC 01 - 13 1 ( Apr. 17, 2.00 I ( "fSP Oidcr. i ) ~ i  R L J I I I L ~ F ~ ~ ' ' ) ,  

Comments of ELI and XO Urah o n  Staff Repon at 7-S. 
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F. Rt.comn,~trndation on Compliance 

T'hc Cnmmission finds that Qwesr is in not in  full con~pliance with checklist iten? 

$ VweG nwat  submit the required an-lendments to SGAT language de~ailed above. 111 addition 

b$%e%t ' ik~bfbt  ht' found to have satisfactory performance in the ROC OSS testing process for dl 

-iremu. rrE:kft:~i 10 checklist itcm 5 .  

f-lteclilj%t 1tr.m 6 - .&ccess to Unbundled Local Swi~ching 

4, [\hues Resolved During This Workshop - Switcl~ing 

Stan' repmzed that the following, issues had been resolved i n  the iVarlishop: 

S]x?cft).ittg AdcXitiunnl Types of Switch Access. Availability of S\vitch Features, Unbundlirrs 

$HilicY'fr, t":t:tlfre~ Management and Control Features, Notice of Switch Chan2es and Upgrades. 

i:t~t$o~r~ilk~g Tzindcn~ Switches, Definition of Tandein Switching Element. and Tandem to 

I "  t'erncScm~ t2tni~ccsit,~ns. 

The Cnrnmission agrees with the Staffs discussion regarding thc issues resal~ed 

ihrray rhc U:orE;shnp discussions on Checklist Itern 6.  The Conlmission finds that Qwcst i \  in 

crirwplfant:o with respect to these issues. 

B, 1sst1es Re~l~nirling in Dispute - Switching 

Where no party filed exceptions to Staffs resolution of an issue that bvas in  

drxpttrs ;if rhe close of the Workshop, we adopt Stafrs recomn~endation on that issue i l s  set forth 

tta ttrr: Si;iiT Replyy?. We address below the remaining disputed switching issues for which panics 

%"klrzd c~;~*t:p~ions to the Staff Report. 
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1, Esenlprion from Pra~.icling Acces!, to S~i~itching in  L,nt-~e ztl!ctropi*Iit;irr 
Areas 

ATErT argued that SGAT Section 9.1 1.3.5 improperly limited the nx;ii/?bilit? i y f  

unbundled switching in the 50 top Metropolitan Statistical Areas to end users i~*itl~ Stli.rr- i r r  t ; ~ \ t r ~  

access lines within a wire center. AT&T also a p e d  that i t  should not be prcclutluti tl ' tsrt  

continuing to senre a customer through loop/switch combinations secured from Qwcs! ~i~hsrc  l i~nt  

customer begins below the four-access-line linut, but adds enough lincs ro pass hc:irn~l ~ t ,  

AT&T proposed n number of "clarifications" to Qwest's SGAT Selrtion 9. i 1.22 .3 .  ! : in ,~ i l> ,  

AT&T sought to carve out three exceptions to the exclusion. 

Qwesr responded by saying that the FCC had detennincd i n  t i l t  iiggr%cp\tc ! \ b a i t  

CLECs had sufficient alternatives to unbundled switching in the country's largest ft~ctrcipairtar~ 

areis. According to Qwest. the FCC did not limit its ruling to ~virc: centers that did t u r f  [ , j i ~ '  

exhaust issues. Therefore. Qwest objected to AT&T's request to make the cxcl usiclrr ir~;ipplrc.nSrXc 

in the three cited cases. 

Staff was not persuaded by AT&T's nrpments on all four counts. Staff ,nsgrfci,i 

Ihss Qwestb interpretation of the UhE Ret71rr7zd Order- was reasonable. Therrt'ort, tii,itI 

recrrrtm~ended no modifications to the SGAT. We agree with the Staffs reasoning ~ R I J  f i f l ~ l  rta:rt 

Qwest is in conlplianue with respect to these issues. 

2. Providing Switch Interfaces at the GR-303 and TR-008 Lr7vel 

fo the Ctrorkshop. AT&T requested chat Qwest provide sutitch inti.rf:iuc.5 ;I! liYri? 

GR-303 znd 72%-C308 level. Qwest asserted in its brief that AT&T and Qtifcst had relol~ts~l r i ic  

SGAT language relating to this issue. and Qwest attached that language to its irnpnbkc. Ir~,~rf 



DOCKET NO. 00-040-08 

- 30 - 

;"%I&*$'\ briei, Ilnwe~er, did not reflect an awareness of Qwest's latest lan~uage, which Stitr't' 

beixeimf nddl-chjt-d 311 of AT&T's concerns. 

111 ,AT&T's response to the Staff Rep017 they state that the lan_cuagi. Qtiest  ciizcf 

in r:.' brief an th is  issue is acceptable. The frozen SGAT does contain the required language 

lktr t % % ~ r '  ic rest)l\.td. 

f-.  Rccommendation on Coiupliance 

The Co~nmission finds that Qwest in cornpliance with checkli~t item h snlject to 

ieri.;fattc.rry perfi~nnancc in the ROC OSS testing process for all itenis related to chcckli\t item 5. 

CONCLUSIONS OF LAW - 

As explained above Qwest does not yet meet all of the requirements of Checklist 

iteitili 2. 4. 5. and 6,  47 U.S.C. 8 271(c)P)(B)(ii) ,  ( iv ) ,  (r-), arid (vi).  All of our reco~tirneittl;~ticrns 

uiih wqwct to these and other cl~ecklist items are subject to satisfactory performance in the RfIC 

0 5 5  IeTt. 

BATED at Salt Lake City, Utah this 35th day of March 30U2, 

IS/ Stephen F. Mechm. Chairman 

IS/ Constance B. White, ,Cornn~iss&r 

/s/ Richard M. Campbell, Comrr~issiui~er 
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BEFORE THE WASEIWGTON UTILInES AND 
TRANSPORTATlOW C O ~ I S S I B N  

In ttro Matter of the Investigation Into 1 
1 

IJ s WEST C O M ~ N I C A T I B N S ,  WC,'S 1 D Q C ~ T  P~U.  w~-wJoaz 
1 

C~rnplirtncc With Section 271 of the 1 
Telc~tsimxuniations Act of 1936 
. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  1 D O C E r  1156- UT-003049) 

) 
]tn the Matter of 1 THIRTED4"rm 

1 SUPPLEMBTAL QWER 
U ,5 WEST CC)MMWICATIBNS, INC.'s ) INITIAL QtmEK 

1 (WOKS~KOP THREE): 
Slntcrncnt of Gcncraily Available Terms ) 
Ptlrrsuunt to Section 252(8) of the 1 CHECUf ST ITEM NO. 2 , 5 ,  
Telecornntranicatio~ls Act of 1996 1 and 6 

SYNOPSIS 

This Order proposes resolution of issues raised in Warkshop If1 relating tl;a Q w c ~ t ' ~  
axpccted application For approvat under Section 271 af the 'SP;Zecammrunicazizrns Act 
of 1996 for autlzority to provide rcgional te;lecamtinica:ations services, Th is  TnitiaE 
Order proposes to find Qwcst not in compliance with Cflecklist Ekcm Nos, 2,5, md 6. 

HACKGR0Um AND FRQCEDUML HISTOR?ir 

This is a consolidated grocecditig to consider the compliance of  Qwcst 
Com;wnications, Ync. (Qwest), formerly known ss U S W,ST Com~unicatfons, Irrc- 
(U S WEST).' with thc requirements of Section 27 1 of the Telecommunications Act 
of 2996 (the ~c t ) :  and review and approval af Qwest's Statenlent of G~nmaSIy 
Avail~ble Tcrrns (SGAT) under Section 252(f)(2) of the Act. J l ~ e  geucralt proicedurai 
history in included in the: Eleventh Supylemcntal Order, entcred March SD, 2001 and 
wil! rat bc repcatcd here. 

The Coninlission hold its third worksh~p in this proceeding in Olympia, Washingtan 
an March 12-1 5,2001, addressing the issues of ChcckIist Items Nos. 2,5, md 6, atd 
provisions of Qwest's proposed SGAT addressing these issncs. Il.ae (3ummisrian 

Afier t l~ i s  proceeding; bcgm, LJ S WEST mcrgd and has bccan~c known as Qwsst Camm~nicarTarrtt, 
lac. For co~uistcncy and ease of rcfcnnce we will used the nevi name Qwest in &is Order. 

Pub. L. No. 104-104, 110 Srat. 56 ,  codificd0t.47 U.S.C, 5 15L elseq. 
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held n F~lfdtlw-up workshop on April 24 and 25,2001, in Seatlle, Washington to 
a d d r e ~  unresolved issues from the March workshop session. 

TBC pa%es filcd briefs with the Commission on May 16,200 1, addressing their 
rfisyxltw, 'This Initial Order proposes resolution of the issues ~,Ssed by the parties at 
&c Wtsksh;hop and in the briefs. 

*k f&Iawing patiics and their rcprescnta'iives participated irr, fhc 1 W d  Workshap: 
Qwest, &y Lisa AndcrI, attorney, Seattle, Washington, and 3 a 1 h  Mum md Ar~dzcw 
Cmin, zrxtomeys, Denver, Calorado; AT&T Communications, of the Pacific 
HcP&~vI:s~, Xnr. and TCG Scattle (collcctivcly AT&T), by 'Richard Wolltcrs mid 
Dc)mini~k Sekirrh, attorneys, Denver; WorldCorn, Inc. (WarldCorn) by Ann 
Hopfcnbcek atlorncy, Denver; Electric Lightwave Inc. (ELI), Advmced TelCorn 
Group, Inc, (ATG, a i d  XU Wnsfiington, Inc, (XO) by Gregory J. Kopta, attorney, 
$blhfz; Govad Camunicathns Company (COVAD) by Brooks E. Hmlow, attorney, 
$mt~lc; McL& USA T~leconmlu~icatiom Services, Inc. (McLeod), by NI*~rmrac 
Rrli$elrf, attarney, Seattle; Splint Corporation, by Barbam 'Young, Hood fiver, 
&g:gan; md Public Counsel by Robert Cromwell, Assistmt Attorney General, 
sattie. 

This docket ;It% bwn crrndtrctcd h u g h  tkc mcchanisrn oC warkslnops, in which 
aff~rrtcd participants cngage on the record in the presentation of infomalion and 
i~sf;tes. Crass examination is canductcd, and iherc cnsues a relatively Womal 
f i ~ ~ ~ ~ f r f r x i  dis~s~~ision often consisting of negotiations - dbwing which the parties 
afterngt rct resaluc- the issues, 

Xlfmy timcs thc parties are successful at those negotiations. As to those, this Order 
mtmip ach~owledgcs the agreerncnts, which arc generally tnemotialized in a ncwly- 
Fried S"GtkT ar Statcrnent of Generally Available T m s .  A n y  instances in whicl;~ Qze 
paniesV ngrcemcnls arc insufficient for Commission ameplance will be identified md 
%hit= parties CLTZa~vcd lo respond. 

irems an wl~jch disagreement. or "impsse," remains following the workshops we 
dciicrikdt and rcsslved in this Order, Arws in which Qwest's performance or its 
pioviFionr arc insumeiant to meri t  Cosnanission approvai are idm~ifred. This Order i s  
w i.rxiriaI order md is subjecr to review and adoption, modification, or rcjcction by the 
G<~ngnisl;ion in a process adopted prior to the ou~sct of this proceeding. W i e  i t  i s  
d4mficd in iarig1:ttagc that reflects a Commissiorl decision, it is a proposai for 
Cojnmissian dccisinn only, consistent with RCW 34.05.461(1)(~), RCW 80.0% ,060, 
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~ n d  WAC 480-09-780. Further information to parties is set out at h e  conclusion of 
lhi$ osier, 

i 

DX$CUSSltd;4N: 

Cf~%gGKX,i51' I'EM NO. 2 - UNBUNDLED NE'f WORK ELEmNTS 

FCC ~ n d  Washington State Kequircmcnts 

Ifr wdcr to comply with thc requirements of Checklist Item 2, a Bcll Operating 
Cemj,my (BOG) such as Qwesr must show that it is offering "non~discriminetory 
W G ~ S S  to niltwark elumcnts in accordance with Phc requirements of section 
2% f te)t33."3 section 25 1 (c)(3) requires an incumbent LEC to ''pn~vide, to arly 
tcguesting tclccommunications carrier . . . llondiscrirninatory access to network 
c!%~r~~rw!~ -On unbs~ndled basis at any technically feasible point on rates, tomis, and 
mndirisns lhnt arr: just, reasonable, and nondiscrin~ifiatory.'~ Section 25 I (c)(3) of the 
Act dxfsa requires incumbent LECs fo offer unb~~ndled netwa~k e1t:mnents to rqucsting 
W ~ ~ V S  in s ma~mcc that tzllows then1 to combine them to provide a 
f%lccamunications semicc.' 

In its Lorn1 Competition First lileporl and tlle FCC applied its interpretation 
ofthe 'kciccssnry" and "impair" standards of section 25 l[d3(2) to the u~;tbmdling 
mquisemcnts of scctio11251 (c)(3). Specifically, the FCC dcfvled 'hecessary" to 
a!raa "3x3 elcment [fiat] is a prerequisite for c~ rn~c t i t i on , "~  and it defined "impair" to 
M ~ X I ,  '20 make or cause to became worse; dimillis11 in value."" 'l'he FCC also 
t5ct~m;rirlcd Lt'nnt a rzyuesfing canier's ability to oCTer service is "impaircd" or 
"%igixtrinf$hcd in unlut?" if "the quality of the senkc the, entrant can offer, absent zcccss 
14 the rcquestcd elcrncnt, declines" or if " h e  cost of providing the service rises.'" 
"Plfia FCC adopted nile 5 1.3 19, whish sets forth the network elements that incumbcrll 
LECs were required to make availabk to requesting carrim on nn unbundled basis." 
Scetiorr 5 1.31 9 of the FCC's rules required incumbent LECs to offcr unbundled 
%~@ESS ft) the fajlowing nctwork elcmcruts: (1) local loops; (2) nctwork interface 
deuiccl;; (3) local switching; (4) interoffice transmission facilities; ( 5 )  signaling 

9 47 U,S,C, 5 27 1(c)(I )(El)@). 
6 *fS U,S,C, $251(c)(3). 
"d 
"@!p!paranfarlora nJ!lrc Idcnl Competilion Provisions in rhc T~lecomn~unicoliori Act rflBP6, CC 
tlSirc.k~t No. 96-98, 1 L FCC Rcd 15499 (1336) (Local Cornperiil~tl Fiat  Rcporl and ~ r d e r ) ,  ;rVd in 
psn nvlB vamlcd in part sub nom, Competitive TcI~~conmt~rr,,coliom Ass 'n v. FCC, 117 F,3d 1068 (8Ih 
Cir. f 9971 

Lwn! C~mp;r8filion Fir$[ Repor/ nnd Ordcr, 1 1 FCC Rcd ~1 1564142, p m .  282. ' fit  apara. 285 (quotirtg Random House Collcgc Dictionary 6 6  (rev. ed. 1984)). 
3 k;r,+~:cfl C'arrtprti/ion f'jrsr Repor/ ond Ordcr, l 1 TCC Itcd at 15643, para. 285.  " idc &t t 56&3, para. 366. 
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nctworks and call-~tafcd databases; (6)  operations support systems; and (7) agentor 
services slid directory assistmcc." Section 5 1 3 17 of the. FCC's rides allowed states 
m impose additional uubundling requirements pursuant to ihc Commission's 
inbqrexntian of section 25 l(ct)(~)." 

f f W lowing adoption of the Local Comprrir ion First Reporf and Order, incumbent 
EECs svid slate comnsissiofls fifcd various challenges to the FCC's rules; these 
appeals wcre con~lidntcd in the Eighth Circuit. Among the rull:s inilidly vacated by 
the Eighth Cinuit Coun of Appeals was the UNE combination xde, 47 C.F.R 
Seedon 51.3 1st~)-0.  .Lakr, the COW also vxated 47 C.F.R. Scction 5 1.3 15@)." 
Rule 3 15[b) prohibib an E E C  from separating requested network elcmcnfs that the 
incumbent cunently mmbines. Rille 31 5(c)-(f) requires an ILEC to perfixxn the 
fundion!! necesary 10 combine other elements upon requeL. The Eighth Circuit 
irrvalidatcd Rulc 315(!4 mirig the same rrptionmle; it employed tn invdidatc Rule 
315(c)-(0. The United State Suprcme Court granted writs of certiorari for review of 
(hcEighlh Circuit Court dccision. Thc Eighth Circuit's deoision with rcgard to Rule 
315(c')-(f) was not before the Supante Court, however. 

la l % c  Supremc Court mjjccfcd nrymentr by ILECs h ~ t  tllc Act requires CLECs to 
mmbhe network elcmcnts fur thcmselvcs and rcversed the Eighth Circuit's dccisiorr 
%Ira1 Rulc 315@) violntcs the ~ c t . "  Although thc Eighth Circuit Courl presently i s  
consideriilg sbc validity of Rulc 3 15(c)-(0, the U. S. Court of Appeals for the  Njnlh 
Circuit ncently coz~siderrd &e Supremc Court's decision regarding W E  
combinations in two separate decisions (the MFS and MCI cares)." 

13 Lt Ihc MFS carc. Qwest appcnled the dccision of this Canmlission approving Qwost's 
Agreement with MFS and the dcrisio~r o f  the federal district court granting summar/ 
judgment on all issues to the Co~nmission and MFS, including the Commission's 
dcrcrminalioa that Qwest has obligation to combine UNEs far intercomecting 
cstrr.icis. The NirltE~ Circuit Cotift relied on the Act and the Supreme Court's 
inlcrprc12llion of fh Ad, and affirmed the provision in the MFS Agrect~~ent Lhat 
broadly mquircs Qwrsr to combinc clcmcilts at the request of MFS." Most recently, 

'' 47 C.l:.X $ $1.319, L~caICompctitiorl Frrst Rcporl andOrder, 1 1  FCC Red at 15a4142, g s r ~ ,  
28 1-83, 
'' 43 C.F',R+ 5 51.3 17. 
'I lowl Uti!. Bd. V. Irederai Communications Comm'n, 120 F.3d 753,813 (8th Cir. 1997) 
'* #T&TCoip. v /own Wt11irc.r Bdd. 525 11.5.366. 119 S Ct. 721.736-738, I42 L. Ed. 834 (1999) 
MT&T Corp.Z 

U S  I ~ , T C o c n n r v n c ~ o t j n ~ ~  v MFS intclene,, i n c ,  el al., 193 f.3d 11.12 (9 th Cir, 1999) (MFS cnse) 
and ? ' ~ ~ r ~ ~ ) m t ~ ~ ~ o ~ i ~ a ~ i ~ n ~  Carpororion, el oL, v, U S WESTCommunications, ci a!., 2000 U 5 
App. LEXIS 3 13 9 (March 2,211W) (MClmclro rase), respectively. 

Id 3L 1221- 
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Qwcst's petition for wrii ofcertiorari in the M F S  case waq denied by the United 
Snares Su~rcrnc Court." 

In the MCI case, thc Ninth Circuit Court again held that h e  Supreme COLUA'S 
interprctntion of thc Act d c s  "nbsolutcly clear" that a state nquitemcnf that Qwea 
corr~bine network elerncnts consistcnt with Rale 3 1 li(c)-(9 docs ~nol violate the 

In R recent arbitration proceeding betwccn Qwesl and American Tcfepfronc 
'l'ochnology, hlc. (ATTI), the Commission discussed the Ninlh Circuit Court's h.VS 
decision md ordered Qwest to perform the functions necessary to combine rcqucstcd 
W E s  in any technically feasible manner eieher with othcr UME!s from Q ~ g ~ t ' s  
network. or in combination wit11 network elements possessed by ATTI," 

The Ninth Circuit Court held in thc MFS decision that under tho Supreme Cow's 
rationnle in AT&T Corp,, it must affirm a requirement that Qweot combine nn'huarflsrn.f 
tactwork clcmenfs at MFS's rcquest. In AT&T C o ~ p . ,  the Suprewnc Csun heid that rtre 
srmutoly language rcquicing ILECs to "provide such unbmdlcd rrework cicnncilts in 
n rttnnnrr that allows requesting c h c r s  to combine such e'tenrents in orcicr to grovidc 
such tefcconimuniwtions service" indicates that network et~mc~nts may kc r e s t x i  it: 
diserctc pafis, but "does not say, or even remotely imply, that elrcrncns rnusrt be: 
provided only in this fashion and never in combined fonli."" The Ninth Circuit Cotirl 
f1c13 in ihc MFS decision tila! it ncccssarjly follows fiornA7'dt.T Cr~rp, fitat ~qtriifrtg 
Qwst to combine unbundled network elerncnts is not inconsistent with the hctF3 

The Ninth Circuit Court also statcd, 

Although the Suprcme Court did not directiy review thc; Eighth 
Circ.uitls invalidation oh 47 C.I:.R. Section 5 1.3 1 S(~)~(ff, &c  court*^ 
interpretation of 47 U,S.C. Section 251(c)(3) dernonstmtcs &a$ 
Eight11 Circuit erred whcn it concluded that the regulation ww 
inconsistent with thc Act. We must iollow the Suprcrnrc Court's 
rending ofthe Act despite the Eighth Circuit's prior in~aiidaticrn af rhc 
nearly identical FCC: regulation." 

"--. 

'' U $  WKk7TConrnrunrcclt~ot~ v. M/:S Jnlrlrncl, Jnc, cl a/., 530 US. 1284, 120 S .  ct. 2x1, 14? i. 1.6 
Ici 1005 (2000) 
'' &I rhc iLln~e~ dllrc P c ~ j ~ i o n  for ~rbi!ra!iart elan ln~er~ontlcction A g r c s m c ~ ~ r  B ~ ~ s r n  A r n r r j ~ ~ e  
TtI~'pkor,~+ techno lo^, lnc., snd US WEST Camnrunica!ront, Inc.. Commission Ctrdr-r A4apttr:g 
hr?da;\tor'b Rtpart, 1n Part; Modifying Rcpon, I n  Pan, and Appuovicg NcgoliatcG st18 hrbittfrarcd 
Intcrcannectioa hgrccrrienl, Docket No. PIT-990385 (February 2,2000) ( A n t  csac)- 

,47;6TCurp., 119 S. Cr a1 737. 
I' US tYETTr MFSst  1121. 
3 4  Id 
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L&ewise, the Commission's Order in the ATTI casc wknowledgcs that we must 
f @ k w  d ~ e  Ninth Cisuit COII~~'S decisi011. Q w t ' s  petition for writ of certiorari to 
~ V ~ C W  the d~cision ia ihc MFS casc has been denied, and thc Mialth Circuit Court7$ 
MPS ttwisinrc is final and binding. 

Aacr WC: Conmission entered its Order in nhe ATTI casc, the Niinth Circuit decided 
4qCI u, U S  &'IT," In &at casts, thc Commission approved an interconnection 
~ ~ m c d t  that ASO rr;q~ircd QWCS~ a0 cornbinc sepmte nctwork: elements at 
MCMES?~~" sqtqtlest. Thc Ninth Circuit Court noted h t  the Eighth Circuit's 
dwisiarr, to uawtc FCC Rule 3 f 5(c)-(f) still stands but, in light of thc Supxrne 
&ur?'sATceTCo~. decision, the Eighth Circuit's decision. rnercly signifies hat t.h~ 
AEE daes not cuf~&ntIy mandsrte a provision requiring cornbindion. The Ninth Circuit 
Cauzt kcld .tilat zjtc Srrprerne Court's iillterpretatio~~ of the Act makes "'absol\ately 
~Ir;&r" &at a pruvisinn rcqairinp, UNE combinations is not incarisistent with the: Act. 

'$"we Gemqxi5sion k1m identified several gencral requirements ru~d specific evidcrniay 
reqsirmen& Qwst must. mect to demon~trdte its ~on~pliance 1Pbith Checklist Itcnr No. 
2, &pplemer;lral Int~rprelive and Po!icy Stotcmcnt, Appendix ,A. The spceific 
evidcnriw requiremen& lhat Qwest must meet to establish compliance with 
d;'iscck!i;rt Itern Me, 2 arc: 

&t> Mwis QWcst providing nondiscriminatory access to tlnbundled network 
elements at j u t  iand reasonable rates and in accordance with thc requirements 
m?seetirrns 251(c](3) and. 252(d)(I) of the Act? 

@] List c~c'in CLEC ta which Qwcsl is selling network elements, the network 
drrnenh pruvicfcd, thc volunle of tach network element provided, and the 
date the element w a  first provided. 

3 j At cunent ncwork c.apscity, what additional volumc of each network elcrncnt 
cm Qwest, provide to CLECs? 

(4) Arc there any network elements rcguired by this Commission or the FCC that 
I;)wcag docs not plm to ofier? Please list them arid explain why US West does 
ma p1a1 to ofrir ~5em.  

(51 Fa: each clcment Qwcst does not pliw to unbundle, has Qwcst demonstrated 
tt.r,Itrrie;al infcnsibili~y and offered any alternative? For each s ~ c h  clcn~cnt, 

*_I "" &fCl ~'?irleci$t;.mrunic~:?io~ rnrparntlon v. U 3 Comnrwnica~~/om, t! 01 ,204 F.3d 1262 (91h 
Cff, 2D99), ccsg. dcnie4 @tl.rl Corporatrorr v hICI WORLDCOM Network S m . ,  53 1 US. 100 1 ,  12 1 4 
S .  Ga 504,  !$$ t. Ed. Zd 4 7 3  (2000). 
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please describe why they are tccknidly infeasible and wh;lt altemtivcs linvc 
been ~Eercd.  

(63 \%'31~t methods can entrants usc far physical access to UISEs? 

f?) Is Qwest providing access to UNEs in a manner that allow& requesting carders 
rs  combine thcrn? Describc thc methods for thcsc UNE wlmbinations. 
Additionally, tist all rcsprictions Qwest i~~rposes on CLEC Lrcqucsts for 
eonrbinnkion~ rsPUNEs. List thc length of time necdcd for new mtmls 'to 
obtain and eolnbine network elements, e,g. timc required to build callasarior1 
cages; loop cutover times, etc. 

(I) Arr: there my UME elements that Qwest will offcr only in ~~smbination 
[~mst?p;uatccP)? If so, what an they, and why? 

(8) Docs Qwcst intend lo takc the position that CL,ECs must sbtajrl scparae 
liecnses from vendors when obtaining and using unbundlrtd network cttn~crrtx 
f r ~ n r  Qwest? 

'in camrpXimcc with the Supplemental Interprelive and Pol i~y Statement, Qwese filed 
Etxhibit $7 1 purporting to docm~cnt Qwestvs compliance with t h e  general a i d  
gpecific evidc~xtiary requircmmts far Checklist Item No, 2, AT&T filed resprrnses lo 
tippcndix B questions far these checklist items in Exhibit GI 7. 

Bwing the workskrops, Conmission Staff paeparcd an issues log fo documanat areas Srr 
vuit~ir:h h e  parties a p e d  and those in which they wcre at irnpassc. The refkrence 
numbcrt; disllciwing each issue below correspond to the number assigned to tX~c isstic 
in the issues log. Far cxample, WA-TR-2 refers to Washington fransporf issue 
t~urnber 2. 

kt. the end ofthc workshop and briefing process, rfrc majority of isstlcs werc agreed, 
As tsr hose issues, ihc Comnissian should find that, subject~a the Carxtn~ission's 
review of' Qwest's performance and the OSS tesiing conducted by the ROC?' Qwrst i r  
i o  cainpliancc with the requirements of Section 271, 

AT tfrc concfsiion of h c  process, howcvcr, h e  parlies rcmained ot impssc  with 
mgard tn the issncs discussed bclow. This ordcr proposes a rcsolr~tion for each of [I>:: 

---,,." 
'' ROC stand% for tile Regional Oversigl\t Comrnrttcr, cornposed of rcprcs;cntnliwes ofthe tcguialory 
tr~fl(;w~ssi~bn,~ in r;r;ites in  which Qwcst providcs local exchange scrwice. The OSS tests arc tcstz 
spsn~uarer: try thc ROC: on behalf of the states to vcrify opcnrion of Qwcst's OSS systems and Lhc 
ahiliq of intcsconntcring carrics to receive the scrvice they nccd. 
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impasrc issues, snd finds as to each itcm whether chc Qwesi SGAT proposal f omplies 
tuith thc Section 27! requirerncnt, so as to earn a positive Cornfission 
rbmmen&tion ta &the FCC? or fails to comply. 

Chec'ialist Pfem 2, PJnbunrflcd Network Elements 

31 Lhuing ihe April workshops, Qwest and A T g l  proposed separate SGAT sections on 
testing pnrccdurc~ at Exhibits 709 and 656, respectively. AT&T s u b s ~ u e n l l ~  
mended Exhibit 646 to include an additional section from Qwest's proposed SGAT 
languag. Both proposals include Conneclivily Testing, Stand-Alone Testingt 
Ii~tcraperabiliry Testing, md Contmlled Prodnction Testing. Ex. G56, 709. A T H  
proporcd an additional type of tcsting called Cornpmhcnsive Piroduction Testing, 
wliiclr wotlfd dlow the CLECs to conduct prc-market testing llsing test ~ccaunls  
~ & C K  fhm actual custo~uer accounts and would allow testing on a largct scalc. 5% 
3567. 

ATES's Position 

35 In rcsponsivc testimony, ATkT witness Michael Hydock discusses Qwcst's lack of 
doownented testing praccdurss and A T M ' s  difficulty in establishing testing 
proecrscs in Minnesota. 6. f iJ lT,  at 3-5 and 6-10 A T M  argues that testing of 
CLEC lo 1LEC itrtcrfaccs is essential to erasure that CLEGs can cornpctc effccxivcly'. 
Id, ar 4. ATgT wscrts that it needs to perform testing at commercial vallrmzs tn 
deternine tltat the interfaces will work in a real world cnviroment, Jcl, 

Qwcsn's Position 

'36 In rrbuital t~stin~ony, Qwest witness Karen Stewvt aryes that the testing procedilies 
it proposcs providc adequate testing opportunirics for CLECs. Ex.5721'0r 10. Qwrst 
states Efral phc issrie of the size of d ~ e  test bcd (number of lines tested) is being 
eddrcsscd through Qwcst's Co-Provider lndustry Change Menapement Pmcczr 
(CLCMP) process, which includes input from CLECs. Id Qwest asserts chat, becnusc 
Qwesl's testing procedures are being revicwed through thc ROC OSS tertcing of 
Qwerc's CICMP, this issuc sho~ld  not be discussed M e ; .  Id ar 10-1 1. 

37 Qwcst objccts 10 lllc scope of ATbT's Connolled Production Testing proposal, and 
~ s c m  tliat i t  i s  duplicative ofthc OSS testing bcing performed by the ROC. Qwcst 
states thai it ir: willing to riegotiatc a cornprehensivc production tan procedure ui~dct 
=&?in conditions. p c s r  D r i c f d  5;  Tr, 3568. Doth WorldCorn and AT&T Jisp\rle 

To cam a psirive recommcndalion, Qwest must not only offer services i o  compliancz wig\ S c ~ t i u r l  
27 1, i t  ntusf provide those services in compliance. 



fa ;  

Q w ~ t ' s  cornmitmem to negotiate, citing difficulrics in negotiating terms end 
coditions outside of the SCAT, and delays in nagatiathlg testing procedures in 
=@%her a t e .  7'k. 3568-3570. 

?"k; qucstiozw hart: u e :  (a) whcthsr the testing provision prop~oscd by Qwest is 
a d f q ~ ~ ,  @) wfrether AT&l"s alternative: language should be; added to the SGA7-; 
and (e) whcrhn consideration ol'this issue should be deferred to the forum addressing 
tk ROC OSS t a t s .  

Firs!, adequate testing is esscntiaI to providing CLECs n meaningful opportunity f o  
campclt. CLECs must be able to establish that t c i r  systems will interface properly 
tb4tj.t. Qwest'~ in providing services to customers, before they enter the market. 
S~cond, the SGAT should include testing provisions, Qwest is including i t s  proposed 
oc%%ing langmgc as n topic for discussion in its tcstirraany on CICMP, scheduled for 
Workshap 4 ," T l t e  parties also acknowledge that somc of Qwest's testing procedt~cs 
%$XX be exmined during the ROC OSS testing. We believe it would bc appropriarc to 
cs&dcr the results of ?.hat testing, and evidcnce regarding the CICMP in Workshop 
4, hfb~ deciding th is  issuc. Parties at tkaf workshop should be prepmd to d i s c u ~ ~  
in &%ti1 t!!e scape of testing, including how the scopc(s) proposed in eIlis proceeding 
c # n ° l ~ c  with 'hose provided by RB86s in other states that have received Section 
271 approvat. 

@w~j ; i  Adhet~nce 110 Wtolwemle and &&ail @rrsnlity Sfu~odar& - Issrsc WA-C.2-56 

Sec!ion 9.1.2 of Qwcst's SGAT addresses nondiscriminatoy access to mibunrdfed 
~aelwork elements. Qwest statcs t f~a t  it will provide access to elements in 
"subsrantially the same time and manner" as that which Qwest provide such access 
to ilsclf or its affiliates. An thc end of Ihe  section Qwcst says "Qwest sllall comply 
rvitl.1 a11 s ~ e :  wholcsalc servicc quality requirements." Issue CL 2-5&) deals with 
wixathcr the term sllould also inciudc complience with state retail service qualiry 
smdards. 

AT&T nrgues that Qwest should bc rcquired la comply with both whslesalc and rerail 
~ezrviw quality stmdatds, AT&TBricf a! 5. AT&T statcs that in the Lacnl 
Clr~nq~clitinn Order at 3 12, thc FCC "notc[d] &at providing access or elcments of 
:es.st.r quality than that cpljoyed by thc incumbent LEC would also constinllc nn 
'ti~jus!' ar 'unreasonable' condition." AT&'l'Brief at 5 ond 6. According to ATRcT, 
thc FCC mgttcd that section 25 1 (c)(3) of the Act rcquires incumbent LECs to 

--- 
as S F ~ ,  Dirrcr Testimony of James H. Alle~r, filed May 16, ZOQI. 
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"pmvid~ unbundled clcments under terms and conditions that would providc an 
cfficicnt competitor with a rncaningCul opportuiliiy to compete." Id. or 6. Therefare. 
ATEl' claims that its rcqucst to add retail service quality standards i s  supported by 
FCC r n l ~ ' ~  and orders. Id. 

Covsd's Position 

Cavad concurs with AT&T. Covad Briefat 11, 

Qwcsr3 Position 

Qweg argues h t  it has rcvised section 9.1.2 of the SGAT to address AT&T's 
mncems. However, Qwest maintains that retail scrvice quality nerids to bp, treated 
separately from the 271 proccss. Qwcs/ Braelot 7. Qwest claims that there i s  no way 
to fonlparc the performance of UNEs purcllased by CLECs' with the performmc~ of 
refaif services Qwcst provides to its customers, Id QI 8. 

Qwcst argucs that bath Qwest and thc CLECs recognized there were no "retail 
aaiogb] for mast UNEs'' nnd that "xnany WNEsawere given bencllmarks'' for the 
ROC OSS Test pcrfomvrce rcquiremmtr. Q~vest believes that because af $.his 
distinction for UNEs, the pcrfmrnanct rncasures set in the ROC process are more 
appropriate than retail service quality rules for assessing CLECs access to WEs, Id 

Dis~ussian and Decision 

Brc ROC OSS Test collaborative proccss did provide a number of mtaswerncnf;s as 
knchmarks, as Qwcst pointed out in its brief, However, ohef measurements wart 
b p l  at the retail m~log .  Jn essence, there a a  both wholesale and retail smice 
qdi ty standards that must bc followed. By saying that "Qwest shall comply with ali 
slate whoiesde service quality standards," Qwest completely omits my reqcluemcl 
to followreti1 service quality standards. In the absence of such lequircmcnts, Q w ~ s t  
could with impunity provide elements that w d d  prevent an interconnecting carrier 
fram meeting applic~blble standards in L retail service. That is wacceptablc. Qweit 
mug make every sflor!, ro comnpLy with both wholesale and retail service quality 
smdruds. 

Qwest must modify ihc last sentence in section 9.1.2 of t he  SOAT so illat i t  r a d r ,  "In 
addition, Qwcst shall ~ o l ~ ~ p l y  with a11 state whoicsale ond reloil service quality 
standards," 
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a? The pr"a~"Ed SGAT at. section 9.23.1.2.2 states that UNE cornbicptions will not be 
dimclly cccrrrnccted to a Qwest finished servicc, whether provided From a tariff ar 
o&emi$e, without going though a coilocation, unless otherwise agrecd to by the 
parlie%. Nonvibtmding rhe foregoing. a CLEC can connect its lJNE combination to 
co x's r l i rcs tu~ x~sistmcc and operator services platforms. "Piidhcd Scrviecs" as 
delimd by agreement amongst the panies include voice messaging, Qwest-provided 
DSL. Acccsr Services, private lines, retail services and resold smices?' CLECs 
cfsZleago i b i s  as inappropriate. 

AT&T ~ ~ G ~ X C S  that n0 sue11 general limitation exisk in FCC ordars or rules, md th;lz 
~ords'$fimrish~d sswic&" me nor eont;ljned in the FCC orders ar mles. A T&T 

Bri~fn*r 1.2. Section 25 l(c)(3) of thc Tclccom Aer also dIaws inlercornz~stirtg s;jiers 
arecss ro WEs at any technically fcaiblc using any techinicaliy feasihic 
rne@i~d?~ Thc K C  has held that " h e  use of the term ' b i b l e '  implies that 
i~tctc~nrrcc;ti~g or providing access to m lLEC network elenlent may bc feasible at 0 
p a ~ j c ~ 1 1 ~  point even if such intercomsction or access requires a novel use af, or 
somt m~difi~atian to, incumbent LEC equipment."" Id at 13, 

Kl&T asserts that Qwesr has not provided my evidence that ac~essing UNEs by 
comr=cting the: \MI3 to a fiGshed s c ~ i c c  is nat technically feasible. Ln face, Gxt: 
SQA'i' acknuwlcdges that cornncctimg finiskcd services to LlNEsl is technically feasible: 
by requiring such connection to be done in a CLEC's collocation," wkich d d s  
unnecessiwy expensc md denies CLECs a meaningful opportunity to compete. Id. 

AT1"&T argues that Qwesl's restriction on connecfing UUEs to fmishecl services 
precludes n CLEC from aggregating (raffic on the samc uun); gmups?' If contends 
that this is inefficient and expensive, and that it allows Qwtsf to wntrol make{ entry 
by the Ck,ECs by delaying thc provisioning of facilities or improperly restrictkg the 
rxvniiability of WE capacity. Qwest's rts~rict ions simply make it more dificult frsr 
ihc CLECs to rneaningfuIly compete with Qwese. Id. 

--"" 

I' SGAF (123  (2 )  includes more: lhsn ''tariffed spcci~al ~ C C C S S  services." " See n&o a14 C.F I?. 4 5 1307(a), 
2* Id.. 4 St,3?l(a). 

har.aP C~mpisrirr'on Order, p a .  202. 
SG&T 4 9.23'1.2.2. SCC also XGAT 5 9.6.2.1. 

la ATI~T EX. 630, 'FR 3589-3593 (April 25,200\). 



DOCKET NO. UT-003022 UT-003040 PAGE IZ 

ATkT alsa points to Qwest's SGAT section 9.1.5 as allowing LEE of IJ'NEs or 
combinations without restriction, except as required undn existing rules. ArP&T 
nfers tG W b i l f  15, which Qwest offered and i a k r  withdrew,, as chwztg:fii.,ng 
pwest's interpretation af "exisling mles," and asserts that Qwea's intcrgrctatioo of 
SOAT swtion 9.1.5 must not allow reshictions ~ll less  specifiealiy prohibieed by 
FCC, AT&T Brief at 14. 

WarIdCom's Position 

WoildCo~n opposes the resirictioi~ against connecting W E  combinations to finishcd 
sewiccs, citing an FCC  nil^.^' WoddCom also concurs in ATdT's argmnenrs on 
brieE Woi.tJrdCorn Briefat 5. 

Joint GECs' Position 

The Joiat CLECs argue that tllc @ornntission should reject Qwcst's propwrsl, 
Qwsi's argument is RTDR~, they say, bccause it is based on the FCC's prohibition on 
"commingling" in the "signific'm~ local usage" certification requirements esublishcd 
far c~zwtrting tariff serviccs tca ELS,)~ which rcrnaims in place pending f&cr 
pmccedings." The FCC, however, uses the term "comming'ling" to refer to 
"'cornbinkg loops or loop-tsansp~rt combinations with tariffed specid access 
r;kzrvi~cs.''~ The FCC's stated concern in &is context, like its "'sigmificalt kGil 
zts,qg~'* cetiification nquiren~cnt in general, is to prevent "use of unbundled network 
elements by U(@s solely or pri~narily to bypass special access services." Join! CL,EC 
Rriefat 20. 

Qwest relics for support of its position on the FCC's Supplemenrrrl Clor$colion 
Order, which contailxi the language at Parsgraph 28, 'BhefSlex unbusrdld ilctwark 
clcments may bc combined Hit11 tariffed scrviccs." Qwcst contends that zhis inlplic.5 
(bat the commingling prohibition applies to all tariffed services. Qwesr Briricfac 26. 

Discussiar. and Decision 

rtic FCC prohibits comminglilrg (i. e. combining loops or loop-hansport conlbil:ntionr 
wi& tariffed special access services)." Qwest's proposed prohibition on connecting 

- 
'' Scc,4"f.f. R 5 S 1.309(a). 
%I 4ul EEL is 3% hhsnccd Extendcd hop .  
I' In rc jll~plcm~ntatian of tbc Local Canipctilinn Provisions ofthe Teb~01twu1~icati0n1 Act of 199(1, 
CG Dackct No. 96-Bg, FCC 00-183, Supplcmcntzl Order Clarificntion at p a n  28 (June 2,2000) 

"Svpplrmmral CfnriJication Order "). , 
3 1 Iff' 
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dMBs b "finished servicas" does not comport with the FCC decisim becawe %c 
tern  "finished services*' as defined at SGAT 4.23 (a) includes more 13-r;sn "Red 
wcid access services," 

$d Thckefire, SGAT Section 9.23.1 -2.2 muft be amended to delete the: pmhibitja~ 
ngninsi mrnbhi~~g W E r  with "finishcd smices." In accordance with cunoot FCC 
policy,'' the only UNE combinations ehaP are prohibit& fTfirn uitmbii?~ort. &tlh d:cr 
scmices are loops or loop-transport combinations with .ltan'd !ipecid acctss 
sowiccs. Qwest may not prohibit canncction of W s  to "finished stzsvicfss'" as 
cumntty defmed at SGAT section 4.23. 

fn ~ ' n c  t c n s  and canditions f ~ r  unbuildled dedicated intersfice -port, $GAT 
s~cti~vl9.6.2.1 states that Po Phe extent $hat cross-connections 2ul: nut ttzdcrgd %q pxt 
af s UNE combination, the @I,EC is responsible for cross-wnnrcrions, irlctuding arty 
rtg&11era3ion chmgcs. Furllacr, SO AT section 9,6.2.3 goes arr 'I6 specify €kit,: %he31 
rcgcncratian is required bctwten cithcr an Unbundled Dcdica~~tb ;TI~tr~-of&~e Trrrrrsport 
(UDIT) or an Extended Unbundled Dedicated Interoffice Tra~sporf [EUDTT) 
iemimlion point and rhe CLEC's cullocaiisn, the C E C  musf. ardw regsrxe~ilion 
according to the general terms for unbundled network efemmts, SGAT srscli~n 3,f .4. 
In addition, SGAT section 9.1. I0 defines fhe chamel regmt~~~ti lsn chiirgc, rquired 
wher.x the distance from thc Qwest network to the lshqed physiaf swcei &e 
collomtcd cquipmcnt, or t l ~ c  interconnection distribution f r m  i s  u f ' s t ~ ~ ~ i ~ n l  tanpgllt 
ta rccluire regeneration. 

AT&T's Position 

Kf&T claims that the SOAT should not rcquirc CLEC.ta order ot prauid~ 
regeneration Exhibit 616-Tar 28. This issue is similar to r e g e ~ e s ~ i ~ n  issrr~ in 
k c  colIocation workshop (See, Eleventh Su27piemendai Or'd~?p;' Initid Qrde~ Fir~di~gg 
Noncompliuncc on CoIlocn!ion Issues, pp. 21-23). AT&T mgues hs "the CX.,ECs 
should not hitvc to poy for regeneration costs within the Qwest tvirr: center tkrar ;~srrfr  
from the lacation of the CLEC collocation cage, which is q;ertcra!ly detcrrnind by 
Qwest. air. 3007. Elansen an thcsc decisions, regeneration may ar may sia f 3 ~  
nrz,cessury, for dl or same of the CLECs collocated in u central anise, Brit$,! 
39, 

fi>v;ndts Position 

Covnd cites the FCC's S C C O N ~  Report and Order in GC %mckct 153-1612 is s%:"xfitig 11lr;;st 
mgcncra-ation should not be necessary, and that therefarc fawest &auld pfo~ide 
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rq4:raemtion rcquircd in crass-conncccts between itself aad CLECs, uniess such KQ 
Jaw;rrrgcmcat is specificalIy requested by the CEEC. Covad goes aft to argue &a!, tts 
this Crzxnzission has done before, it shouid require that h c  SGi4T be: mer~dcd to 
cfirrrimte dim% or indirect imposition of channel rcgcncration r:harge;s. Covadllrief 
@i- 4. 

~ W E X  does not accept lthc proposition that it must provide xegcnaation at no c x m  
charge, TJDIT Wsi studies do not hcli~ck regeneration. Exhibit 372-Tat 8, 

Q W E ~  urges that wsts can be recovescd in two ways, both of which are acceptable Uo 
Q~ost. The casl of rcgcneratian can be averaged across UDITs, or h c  cost o f  
segcncm~on cm hc applied in a situation-specific fashion. Qwese Briefat $4 

f;lliiscwsian md Decision 

QwetsE is mtitfed to recevcr its costs indirectly. 

%e Cuxnmission agrees with &west ti%"mt it is entitled to recovr:r its costs, The 
Cam*r;si01'i also t?grees wia  the Joint 1ntervcn~r.s that this issue is similiw to the 
r~g.r i ;~~m60~ isme in wlioc;ltion, CLECs shsuid not pay for regenerilitian costs 
sPfifJxin the Qwcst vvirc center that arc ca.used by lomtion decisiom m d c  by Cfwest, 

%fie &nmtlission will ALflow Qwzst to include non-CLEC-requested regencrafion corn 
la irrdi:cc! costs W. s c  spread equitably to all users of its facilities, including ikidf* 
The Camissian pxrticuhrly observes the FCC's findings that regeneration should 
seldom, if ever, bc nccasary., Recovery as an indirect cost should result in Qwest's 
being ~ndikFercn.~ to which fkilities (GLEC or Qwcst) are subject to regeneration. 

hiurn GL 2-25, UNE C- I 1, and EEL-5 address whether west is obligaid 20 
consfmcg for CLECs unbundled network elements other than unbmdlcd loops and 
f l n ~  pa& that would normally be used for basic primary service. The SGAT 
!;sraw~e In qilesijon appears in sections 9.1.2.1 and 9.1.2.2. Qwest recognizes that it 
is '*lcg;ltlky o'taligaicd" lo build certain facilities bui believes certain unbundling, i.e, 
drt3icafed franspan, is resfricked to only its "existing" network. Also at issuc i s  haw 
ta define: ''exist,ingW ncmork, 
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AT&T1s Position 

AT&T twgucs that Qwe~t  is obligated to build nctwork clmcnu on E 
prondjscW4ory basis for GLECs, AT&T, quoting f n n l  the FCC's E u c d  
C~mptrfiiion Drder at paragmph 3 1 5 statcs 

[qhe duty to provide unbundled network elements on '%w, and 
conditiom hat me just, un(sic)reasonable, md nondi:icfirnlmatory*' 
means, at a minimum, Phat whatever those terms md conditions axeI 
they wpwr bc offered equally to all requesting t:;Urimt, azuld where 
applicable, flley mast be equal to the terms and candj;tiona mdcr which 
'tfic hcumbmt 1-EC provisions such elements to itsr=ll. 

AT'&S asserts that the FCC's rules also rcquire incumbent L,ECs tn provisu'tln 
c!cments on terms and conditions, that are no less favomblc to the %ems and 
mnditions the ILEC provides those elements 10 itself. AT&'T Brief@ 8 

ATPLT paints out that Qwcst's claim drat i t  is not obligated *kc: buiM is bsserf on Clc 
FCC's exemption at paragraph 324 of the FCC's Local Comperirion ~ r d e r ' ~  (hat m.5 
direcatd at prutccting m! carriers. AT&T Briefat 8. AT&T can~mds t h ~ t  tktkri: FCC 
cxlended its cxernptian by holding that IILECs in g c n d  need not build mnxpafi far 
CLECs, but that section 25 l (a) of the Act pravidcs relief arb y ta mral camjms from 
hvinig to provide other network elcmcnts, AT&T's m&\tmknt coatinucs that st&n~pk 
fLECs me given rclicf from interoffice facilities, the FCC did nor gmt &ofst n1ibf 
.from building other network elements, Id. 

AT&T notes ha t ,  at psragraph 268 of the FCC's Loco1 C O I B ~ C ~ ~ $ ~ D P S  t3rdd~: the FCC 
rcqiires lEECs to aaplsce defective W E s  that p;tc being provided fo CI,ECs, md that 
&is replacement criterion is essentially rhe same as an obligrtion to build WE$. 
ATLET Brkf at 8; 47 C. F. R. Sectian 51.309(c), AT&T notis, that Qwes~ itas agreed 'ta 
build network elen~ents, if it hs a legal obligation to do so, bat wilt1 atsly pro~idt: BSO 
Inaps (3%. 3217 [March 14,2001]), ATRcT suncs that this g l f f ~ ? t  does nrcE tfa gjnr 
enolrgir md does not conlply with the Act and FCC rules. ATtW recornends thnt 
Qwest strikc thc language "provided that facilities an: available" fmm SGkz,'T scctitrras 
9-23.1.4,9.23,1.5, 9.23.1.6, ind 9.23.3.7.2.12.8. AT&Tdri6!0# 12. 

- 
l9 Runl Tclephonc Coalition contends that iacumbcnt LECs shoufd not be rcqtii~dto eunsttrura: $re* 
facilities to sccarnn~odnte new enlrdnts. Wc Ilave considcrcll Eht ccanarnic impact crf our ssrla i ~ t ! ! i s  
scnion on small incumbcnt LECs. In this sccliori, for example, wc cxprcss!y limit'thc prucridiun clf 
unbundled interoffice facilities to cxisting incumbcnt LEC: fncilitics. We nlsa na?c @t t~ctran 25 L(I) 
afthc 1996 Act providzs rclicf for certain sn~all LECs from our rcgtiiatians under Scrtion 25 l ,  tocac" 
Compcrifion &drr nl para. 324. 
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;7g Pi1"&2' argues 4hac the Comnission should a l s ~  q u i r e  that Qwesb make clear it1 its 

SGAT &er section 3.1.2 that Qwest is "obligated to build W E s ,  except dedicnt~d 
%Wp#S, on B nondiscriminatary basis at cost-based raks under section 252Cd). 
AT&T also cor~tcnds &st the first sentence in section 9.19 should be amended to mad, 
'*QWI@E will cmdrlct an assessment of any request which rcquires m m s t i a n  DE 
netsork cspadty$ facilities, or space for acccss to or use of unbundled loops. AT&T' 
Brief at 12, 

71 W ~ r l d e ~ r n  objcrtts to the use of an "individual financial 2lssessr1lemf" in paragraph 
9.19 nf tk SGAT as docs AT&T. WorldCom insists that Qwesf, should not be 
altltowd za m&c a uniiatenl deicrmination on the feasibility of 21 project for 
comlprtc~ng m e s s  ao UNEs without giving CLECs thc opportunity to challcngc 
Q.cvcj;tSl; decision, WorldCom Briefat 6. 

Saint CLECs' Position 

3"bc Jaint CLECs maislain 'that the TeIecoinm~cations Act of 1996 requires Qwc"st 
ta pmvif?e BECGSS to UNEs "an rates, terms, and conditions that ,=ape just, reasonable, 
a d  atanbliscriminolory." 47 U,S.C. 251(c)(3). Ilhe Joint CLECs point out that Qwesl 
cmrt*qay provides facilities for customers requesting service wder the terms and 
rsadiriom establidtd in its tariffs, but that Qwest's SGAT allows it fa refuse: t~ 
pmuirtfe service to n CLEC if na f~cilities are available except under very m o w  
mndiziasrs. '1Quiest concedes that it evaluates a CLEC's request diffcrmtly that1 
Qwczt a~duates an cnd-uscr customer's request for constructiosl of comp&rablc 
facirit8ia.'Vjoinr CLECs ' Brief ar 2, 

73 *Phsr;t JD~MI cf,ECs also point to Qwest's reliance on paragraph 451 af the FCC's Local 
Corvpti$ifIatr Order which "cxprcssiy limit[s] the p~ovision of unbundled intewaficc 
fxilitics kc- exkfing incumbent LE@ facilities." 'oinf CLECs ' Ejriesad 3. Vie Joint 
CI,Ei";j note fiat Qwcst's remarks are taken out of context and that ?.he Eighth Circuit 
opinion anty applies W~ICYI CllECs request supe~ior service. Id. The Joint CLECs 

am that &e FCC Order addressed small and ml LECs and is rcstrictcd to 
intetcxEce fkciiitics, md that thc FCC has implicitly required incumbent LECs such 
as -Quar;se $0 zortstruct new facilities utlless specifically relieved of that obligation 
andel the Act az FCC rules, id. 

7~ TXrc Joins. CLECts also citc Washinsoil law, which they contend is mare demanding. 
Qwcrt is pidnibitcd fiom "subjecl[ing] any particular pcrson, corporation or locality 
to stry undue crr unrcnsonablc prcjudicr or disadvantage in any respect whatsocvcs," 
RCW BO.$r4. I?Q. firwest dso "sl.iniI, upon reasonable notice, furnish to all person? 
colyx~saiians who may apply thererare and bc rcsonabiy entitled thereto suitable nrld 444 w 
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pmpcr facilities and cotlncctions for telephonic communication and fumisb lcie~henc 
scrvice as demanded." RCW SO. 3609Q. Joinl @l,EC$ ' Rrf@jai .J (mars' 8. 

75 Thc Joint CLECs rrrcommcnd tllc Commission rchrse to approve QIHCSI'S SOAT tmtii 

thc SGAT is revised '?to rcquire Qwest to construct facilities for C~C'ECS in the svt le 
circuinseances a d  mdcr the same terms and conditions that m e s t  ~ t ~ s t s g t ~ &  th 
same or comparable facilities for other cunamen." Joint C A E 0  ' Bfidltr 4% 

Qwest's Position 

78 Qwest ar y e s  that its SGAT language in sect ions 9.1.2.1 and 9.1.23 aclunHy crre~ds 
Qwest's lcgal ~bligation to piovidc mEs to CLECs. Qwest  insist;^ h;zk if *%QCS nar 
have ail obligation to build rletworks for CLECs." @vest 113rirfprr E'd. Tnr Qa;i%~t 
SGAT language indicates that Qwesl has 3 legal obIigatian to build fn~irirics iitihen 
facilities arc not available to mcct cithcr Provider of b t  Rest%% (PFSLK) err ELigik2.rEc 
Tciec01nnlunications Carrier (ETC) obligations to p r d d c  bmic to~cal exc%asmgt2: 

7 7 Qwzst assens that it is not "ahligated lo do everything for CGfi(7s i~ it d ~ a s  for 
retail," As an example, Qwcst says it is not required to providt? unburdE~d p ~ k c :  
switdiing in 511 circurnu.tances, suld that "[t]he bottom T'mc i s  &.lst dherc is  n@ saaettlc, 
mIe nr case Ihat imposes on Qwest the obligation to constmct di Z$k%$.". 
Brief a! 13. 

78 Qwcst claims that its SGAT limitations on the ab1fgatiot-r tn pmvii!~ f&ciiif$cs $5 

suppo17ed by the Eighth Circuit C o w  Opjni~rs that "mbscctiorr 25 i(eX3) iapItcFrig 
requires wbundlcd access only to an incmlbcnt LEC"5 exisgrng firtlwark - saf t~ 4% peT 
unbuilt superior one." Iown Urils- Rd V. FCC, I25 F,3&2,52.81:2 fas"" 43~. PgB;.q) 
Rcv 'd in  part and r~nlnndrd on other ground, A2'"CT u. Iowa tit!i$ rid.. f P kS <."$ 

721 (1999). 

40 SOAT ~%lion 9.1.2.1 5tiltes: I f  f;~cll~fii:s eirc not available, Qwc;t will  build faelfale$ ~E&~:;TP;C 40 
a1 end-user cirslomcr i T  Qwcst is legally obligated to build sad$ ba;iTi!l;5-%~b niitct tk* F h ~ t g b , ~ ~  i$f fnAtit 

Resort (POLR) ob1ip;ition to provide basic loul  exchnngc servi~t ar it? Ehgibtt Tek~~toaifya=~:riicat~o~~ 
Cmier @TC) ob)igaion to pri~nsly basic lccal C X C ~ M ~  service cf,EC wit[ be ?~.*,pisn~t$:~ 
for any conshunion cllruges for wirich an cnd-uscr customcr woutd be tcrpanr;ib!c. k CJ&i?t S:tst;xtiaht. 
Q w c ~ r  docs nor agree it i s  nbligntcd to build UN&, but i t  will tenridix nqucrt% lQ bbiM tFT;f-, 
punuant to scctron 9.19 of this Agrccmcnt. 
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Dimwion and Decision 

aaP Q w e t ' ~  &sctusim af "existing" nctwiork refers t~ paragraph 324 uf the UNE Acmnrld 
Or"dcrfa IG3c Qwest p i n t s  to the FCC's refercncc to limiting ~mbundling In the 
hz tnmk~t  EFCs 'Yxisthg'' network, the FCC says it "did not require incumbent 
1,EGs- conse~vct faciIitia to meet a requesting canier's requiren~ents wherc the 
ia~a;n;bcnt LEC Bas not deployed transpart facilities for ifs awn use.'" The I:CC 
O x s  sslr €0 state fhat thc "incuunbent LEC's unbundling obligation extends throughout ?' 
I& ~Eqtlito~q tra~~sport network," Later, the FCC explains the incmbcnt is not 
rqu ira  50 provision for "'point-to-point demand requirements for facilities that lhc 
Ificmrtkno LEC has not deployed for its own usc." h1 other words, the: incumbt*,r~ t 
%GCb '%existingu network ii~cludes all points that it cunently serves via interoffice 
f a i i i l i ~ s ,  and it is naf required to extend its network to new points, based an 
ampceit~rs'  ~tequas~q. Homver, the incumbent LEC is still required to provide 
3~:csfi ta WES within i-ts existing network cvcn if it must cons-t erddiliond 
ap38;i'tJZ $tri.Lfiin i& network ta makc thc UNEs available to c~omperitsrs. Qwest 
i ~ ~ p 5 c s  g:et flse fen1 ''existing network" only applics to the actual facilities fhzt arc in 
f taw, when in fact ricising network applies to tile ''area" (end offices, serving ~ 5 s ~  
c~%l~ts, rat~dtrn suiitchcs, intcmchange casrier paints of pre:serlce, etc.) that Qwcst's 
ifilemfi~t= f"rtcitlaics scwc. This same conccpt applies on the :  loc~p side of QwCsf's 
rrzt#at% W ~ C Z C  QWSX i s  obligated to construct ndditiona2 loops to reach custamfiws' 
p~mises wfienezvcr Iwal facilities have: reached exhaust. 

@ Qwesl; mUsl mod@ section 9,1.2 af thc SGAT and the appropriate subs~~t ions  of 
9,L2 fa stxat~ that Qwest '~lr?'ii pmvidc access to UNEs to any 1oc;iltion currently sewed 
by Q~x 'cs~ , , "~  netmrk. QWCS must construct new facilities to my Iocatien currently 
SEWC~ by Qwcst when sirnr'tm faeilitics tcl those locations have exhausted. Jln 
~igua:ian; where Inmti~1.5~~ arc ~ ~ i t ~ i d ~  of currently served areas, Qwest may construct 
fg;%cifi?ies wder &c s~mc terms and conditions it would construct similar facilities fafur 
its QH% C U S ~ O ~ ~ E ~ S  in those locations, 

*IUI-w- - 

'' H,?t-p&$tt%tsdifig titc f a t  that wc r~quire inr,u~nbcnLs to unbwdlc high-capacity transmission 
fur%; ~~-3~,? i t5 ,  @C :eject Git;jn:t prljpozal ro require infumbrnt LECs lo provide unbundled access to  

$aXE;"$ gaagp. i;~:hr tofu/ Comprtiiiarr Firsf Report nnd Ordcr, thc Comrnis,sion limited an incurrrbcnt 
&EC% tmaipoft. unhwtHinp abl'rgafion to exkiting factli~ics, and did not nquiro incumbcnt LECs 10 

ce~+m;r~ t  kcilitics ro nee1 n requcrring carrier's requirements where th t  incumbent LEC has not 
B c i ~ f ? ~ p d  trsaryon BciRrics for it4 own use. Although wc concl~~de. that an incumbrnc. LEC's 
g ~ h r r ~ d t i r r g  abligbibarr cxxcnds thruugPmu? is ubiquitous hmsport network, including ring tmnspon 
ar&ircsrurts, WG #b mt r~qtlirc incumbent LECs ra constiuct new fiansport facilities to mcct spacific 
~ u r n ~ t i r i ~ s :  LKC pom:-@.paiM Ccrnarrd rquiremcnr? for facilitjcs  hat rhe incumbent LEC has not 
dtp%y& far its QWR use. UNE Rrrn~rtd Order, p ~ m .  324. 

" "c& Gumpcr trlon CZr Jer, pars. 45 1. 
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Requirement To Provide Additional Capacii'y For Onhrurdlcrf Dedi~*n&& rmtata%pon 
Through The Additiot~ O j  Electronia Or A nivotion Ofd8Dar& Fibgtr" [G% I-l d) 

8f Issue CL 2-1 8 addresses Qwcst's obligation to provide adrditio$k& mpaci@ on 
fadtities that are at or near exhaust. This issue can br. viewed a& s ~r tbs t  D ~ ~ S S G C S  

EELJ, UNE C-1 1, and CL 2-1 5 ,  discussed earlicr. In those ismer wrdiseus=d 
Qwest's obligation to build unbundled dcdicaied trvuport for CLECs %+hi# i ts  
cunont cxisiing sclvicc area. Issue CW-18 assumes that BciliLies arc d f s d g  in p l ~ c c  
and that additional capacity cnn be provided by ilctiwtin~ unmcd irbcf:' .r by dd!rtg 
electror~cs to makc additional capacity available, 

AT&T3 Position 

85 AT&T asserts that thc FCC determined that dark 5ber is dedicated W ~ g o f i  st 
pmpraph 325 of tllc UNE Remand Order. Quoting from persgapbs 327 j ~ i i  128 i f  
the UNE Remand Order, AT&T notes that the FCC views dark fiber Biffcr~:~tky 
than unused copper that is "dommt until carriers pc;t i t  into ~it~idle',*' an$ f h t  tt~:: 
fiber "is physicdiy connected to tire incun~bent's network mdl ss emiby ~ ~ k l l t d  &aft$ 
service," AT&T Brief at 10. 

83 AT&T believcs Qwest should be required to "light" mused xtwk fikt mr$ tt3 @pi.ktW 
eiectronics to cxpand capacity to make dedicatcd ~ranr;pa %vdl%bh.. XddPG~ndIy, 
AT&T says that Qwcst should be requircd to add the ncaasav d c c ~ a a i ~ s  Is p ra~ idc  
dedicated transporl for CLECs. AT&T dso indicates &at Qvwt dx~trM h d ~ ~ k i f c j r f  
to provision unused dark fibcr as provided in pxagraphs 32% 32% ,I% 328 afthe 
UNE Remand Ordzr. ATGrT argucs that Qwesa ws>~irli add Y k r ~  Eccesw ci.~$tt~11~11;$ 
or light up unused dark fiber, i f  it needed more c i p ~ l f ~ '  .fbr ib a\%% r&e, FniJut~ :c$ 
add electronics for CLECs would bc a clear viotntian 6fS~okiou 25 !$F)[>> ~f\!a% ACt 
and FCC rules, A T& T Briefat 1 1. 

Qwest's Position 

$4 Qwcst acknowledges that i t  i s  required to provide argcss In ~irbitndikct di:& E?l!cr 
Howevcr, it claims that it is not required ta provide the cicctrerrrilcs needed to Iriit !!rr 
dark fibcr in se=irc. Qwrsr Brief at 13. 

65 Qwcst asserts that i t  has 110 obligation to upgrade mttliiptcxrrc;, or ~>z$~G;I  &:1e~t~0tZ l~s ,  ID 

allow additional capacity so Lhnt CLECs have access to tfms;.r?!3ria:: fiicihtlas 6Jw2st 

looks for support to paragraph 324 or thc UNE Rtlmand Drcler whi~iii ~zi%hrs, "MT Eii~ 

not require incumbent LBCs to construct new uaiupait D ~ i i i t i c s  ka meet spceilic 
conlpetitivc LEC poi~~t-to-point demand rcquircmcnts Ujat Lhs iscunii2ettt LEC h x r ;  nzli 

" Optical fibcr rhat is in plael: bur 11s no clccmnic equipment a# either cab la $$TI$ ar rCeerv2 
impulszs is calicd "dark fiber." 
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dgployed for its own usc." Qwcst believes that upgrading of electrrsnics is 
mrpil~bte fa new !,ransport facilities. @vest Brief at 13. 

C&%St objects lo being required to incur what it refers to as expensive ''material iutd 
placing casts" to hynirh what Qwcst believcs will provide small incremental capodt), 
ZW&S affb.c CLECs, Qwcsa63riefcsl15. Qwest also points to thc possibility of 
G C ~ C W O F ~  d m t i m e  mrf additional costs for potential migration of circuits beween 
de~txofilh: tmi~s. Id, oat Id. 

At paragaphs 325-328 of dlc UNL: Remand Order, the FCC explains the need to 
p v i d e  tkctmics in 0 r d ~  to "light" the dark In these paragraphs FCC 
4ismw the atse of clcctronics to expand capacity on fibers that have bccn prcviausly 
-EZt,* lri pmicutar, pzmgrayh 327 provides insight into FCC's dekrmiraation hat  
datk fik~ mp~esp!'fitS facilities dcdiwted for use, w%lich like other elements have 
riqd"ioz upci ty  &a! eat1 be upgrade to providc additional capscity." A discussion of' 
-t," US& ::sf spf?-cific optical czpacitics by thc CLEGs is given in paragraphs 323-324 of 
Qrc Uh5E Remand 0rderP6 The additional capital outlays Qwcsl would make far 

UIWri-r 

" '""& piruvidr arfditional c~pacity, new electronics are amched Eo previously "lit" fiber or to 
p~ewi~zs2g '*d.wY fiber. B w w c  dark fiber is already installed and w i l y  called inbo service, we find 

tt is sirnib .rrs t h ~ .  ~nu~ezi  eapscity af othcr nctw~rli clcmmts, such as switches or "dtnd taunti" ur 
'%cars:" cawr w& that h domnt unlil cmicrs put i t  in service." W E  Remand Order, a! para, 
22s. 

*' "ABE;lc?:t~h pa%ic~I~w dark 5bcr fsciliries nlny not b e  "lit" they constitute network fdcililius 
detJ#ati,r,! far u s  in the pr~visiati of te~ccoo~munice~ions scrvicc, as conrcmplnted by the Act. Pndctd, 
r;m! a&ir ncwmk eicmenks havrr surplus apacily or can be upgraded to providc additional eagaciW 
and rii.lcmfrjre are not stways " m n t l y  used" as the t e rn  is interpreted by incumbent LECr, For 
cfi;ar'hpsf;, swircfrs, bops, ;urb other nctwork ctcmcnrs tach may have spnre, unused capacity, ycr c z h  
n r ~ ~ $ r ;  rhg d~fi:rtaitian af a nctwork clcmcnc." Id at para. 327. 

" Hlgh-C~pa~ily Ttfinrntbrion. We reafiirm that Iha definition of dedicated bu~spor't set forth in 
31.; Lmd Gampr!ir/ur~ F ~ r s t  Rsparr and Qrder includes all technically feasible capxiv-related 
scnicca suck a$ DSI-DS% and OC3-OCSIG dedica~ld transport scrviccs. Wc clarify that this dcfinitiqn 
i@tl&$rs tiff techniratfy fcs~ih?c capacity-rclntcd services, including those provided by eleclronics ttrat 
wc nrc;.s$argr; cumpanrtnts ofthe functronatity of capacity-rclated services and are used u~ originate n~rd 
1~mirrSz tclrmmunitalians s m i ~ e b .  . . . AccordLlgly, we nlodifY sect~on 3 3 !3[dXii) ofour ivlss rs 
~ 2 & ~ f i i 5 !  inc~rnbcnt LEC must r~nbundle DS1 through OC192 dediated msport ofierinp nnd 51arh 
X.ti$rcr cs,mides 3s cvolvc ovcr tinc. O~lr  intention i s  to cnsurc chat the defmition of inwtoffice 
r,fm$;tbsioa nppiy tones, as well as currsnt technologies, md to ensure bat campaitan wil! 
mnritltrr: fo be abfc~o  nrccss thcsc facilities as unbundled network cicrncnts as long as that xccss is 
~ ~ ~ J I &  pbqs.susni scetion 25 1 (d)(2). UNE Remand Order, porn. 323. See  era 324 at foamati~ 3% 1 
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CLECs are no diffcrcnt from outlays i t  is cun:ntfy sequired to i~&r? ~ k a n  its oki% 
end use customers or interexckurgc carriers request ndditiutfial11;r;i~city~ 

The Commission directs Qwcrt to provide ascerr to unbunilird dil5+2!Pd t:aP+;;@G 
capacity betwtxn Qwcst's wire cenlers, bctwecn Q~vcrPs %&e m&m &%%! @L%: 
Ganers' (including interexchange cmicrs) wire rerl$ess+ ;ad ktt-gn C@%d%'$ %%rx 
ccntcrs aud the wire centcr of the requening CLEC. h ins%cim WMFE fzS%iC~ w ~ 7 t  
specific optical capacities (as spnifiul by pamgzaispji 323 af i h ~  at's% R~nr&%~l~F~z&r; 
the CLECs [nay purchase capacity from Qmst at trnbtmdkcd &&;@%& 'i?a~'i3;~fl f%aS:L7 

In cases whara capacity is lirnifed or at exhau4 Qwest is reyu~rcd re tither irgh: 
additicmnl fibcr or change electronics on pmuide l;a&itiat~ai esgkG:F stir &% C G Y X  
manner it would providc additiod capcity for its ~ 8 " 9 ; " g ~  us. 

AT&T argues tdnc Qwest should t y 3 1 ~ ~ '  L!L" !QG& gtf5c. &s~ct i i l la& Qn @ r 9 ~ ~ 1 4 4 f i &  : ':qF - 
to finishcd services where Qwcst t.efi3ses to btfitd LW&, Al1i@ PX&%*~S~@~ tk$&T 
n CEEC may order a W E  DS I loapt Qw5t takas &B ~@SIE$Q% &at 8% 3s. &at keg~xsx'c~! 
to build WEs.  Thus tht CLEC may ir&tc:ad adar rr ,DSI Iaap % f @ $  $$&  MU^: &%ls'f: 
AT&T contends that because crf its 'Load a c  ~'rrditzgon4~ Qaes  &$L.$w & wm%z1 fktt 

"--p t ''7 CLEC to connect the DS 1 rcta'tl service ia &e CLSCs &m ~@elagk$@$ .%a % k g  %- c,+zaJw 
can multiplex the D3 1 smicc onta i ts 1.M, &&Bs~~@ Cet?yt~d:%sie6";!y- f"ktE%r 
incurs additional costs in having rrsi p,rrrtk;~~$~ mt$tttp8&dag a4$ I~@~$;rac"t- fzkjt.", Qkb?*qf 

On top of thc increased case thc E=I+Ec pays tot It3 Dl$! a@%;lit t@@$! {&\r~:";trz,g$uti%.jj, 
from the DS 1 UNE loop]. ,+?'AT Briefebb 42 dfiiB $2. 

Qwesr's Position 

Qwest argues &at this issue is morRco: ;eksk aftits c~p,ofs6ngT'E~.g i?&s$, tsing n 
slightly different configuration, Ql~eszk  ppnarrint~ i s  :la;:: 5;!:34 hsu.8 b,i%@$s UP&;" 
EEL-3 and UNE-C4, Qwest Brirfa? i9, 

Discussion and Decision 

AT&T trcats rhis issue as a "fowl trsc rc5lnr:t:btir:" Q~V; ''ranns%:i:3g Liz;!. t X$i- $??a:t 
scl.dicef," Qwest sees it ns a GLEG paying "rciwi$ raa$l ~&;fr"g:gP &ZT & t  G * * r - i n ~ w '  tW.+ *.%*b4, 

hut having lint facility considcrcd a Txg." A T ~ T  pnh%r $0 '$trtlkif@$-!+ ;QpJ{fri: 
lrndcr SGAT 9.19. f l o w c v ~ ~ ,  sctliort 9, ! 9 &id$ w;th $ g f @ ~ E ~ d  @@R:i$gucb:$$:? 
costs that been addressed in C!., Z+I 5% IIgg-f:- 1 8 ,  gc<l,=5, F,&w$: ttit,$dlif *: 
&at finis]le$ seryici.5 mrcs are lower t h ~ !  fdNE fiilC&, w ~ u & R  i$ ~f3i  p:%r,z;cs;*keih $ttc 
r s c .  It  is c l cx  thxt if  (2 .u.e~~ is not n t a k i ~ g  fjEEs : ~ 2 \ h k t i .  thk ciFl:g ;Z *z*B;: 5: 
forced 10 purchase retail services fwhich arc: @r;u~ihy =;*w s-x,f~~*n.rruv; rr", $&GO tr: 
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WFd* Racing rcsti.ictios~s an haw thcse rehi1 services (which CLECs are Eorced ts, 
putcha~ if t k q  ltrc to provide any servicc el all) will be used is inconsistent with the 
*Wmg@%ext% Qwest rnakcs within b oo,m network, and it disaclvnnbges nXae CLEO 
&%d $~eir" cuqc~mas. Consequently, it is diocrjrninatory and impmpcr. . 

'bST;e believes &;tr rhis issue is more closely related! to issues EEL-5, 
bB&C-li, &id CL 2-1 5 ihm i: is to issues EEL-3 and UNJ2 (2.4, as Qwest believes, 
Qw? rr;rrrrr#! deny CLECs akcms to UNEs a d  then refuse to combinc UNB with 
the s%fiii gcrviee I ~ E  CLEC obtairzs in lieu oTa W E .  If UNEs were available, as 
aT&T bcman~frrttes in its example of DS1 loops, there would be no need to order 
K3ST I@aps B mait service, and hmcc AT&T would not have a need lo combislc a 
tsWE w ~ t a i X  service, Therefore, Qwest i s  directed to remove in §GAT sections 
4.2 ,$ ad 9.23-1 2.2 my restridions on combining UMEs with retail services when 
LT-% zre B~OE &vlii!zbZe 

$@%t GI%~ madiFg." &c castruction requirerncnts in section 9.19 of the SGhT ,511~:h 

&&t $w$iai connw~=t,icln cFrtlrges. for GNEs only apply when CLECs requcst tn3Es 
&it%idrr afQw&t91; e:mei\r senrice area. Qwes~lS trcatmcnt of CLEC orders for UNEs 

'W ~amistmr w*tlf %kt: irmmcnt of CLEC orders for retail services in a givcn 
%xt& C%,ECr;i skiauld nat have ro substitute reiail services for WPs in order to  avoid 
~mr~wtim cfizrg@s, ar t~ obtain connectivity to end users in general. 

Pr@&fQr"if&g i&e we ofctS*Ebs to Bypass Spccicl Access Ghmqs - WA-EEL-1 and 
1@%-EXE#$ 

qvnrl &b: tut Etlltaa~cd Extended Loop (EEL) as a combination of a loop and 
@czt$i~~g~d inre~oEcrj r n p o i i ,  sometimes including mml?plesring or connecting 
ea~ir'?p3m$,ml," At SGaT swiion 9.23.3.7.1, CLECs are prohibited from using 
%arnb"ra i  of that iincludc unbundled loop and unbundled interofice 
~&$g%a&~kem~Ylvtt~; d c s s  granted a waivcr from the FCC applicable to the 

'eda EEL? ar nttlcss tfte C I W  eshblishes it is using the combination of network 
dekneas ro provide a signifiwnt amount of local exchange traffic 10 a particular end 
@$G c@siamez. 

$@&%i CLE&i zpuc &el ihs FCC's ~uppiernmlal C/ari$colion Order " ~01l~fXlliIlg 

i i ~ ~ % ~ & t @ ; t s  on errrzzbir~&lI~ns af ~ . R ~ E s  and loop transport alternatives is specifically 
$:m-ikal to wnve:sic,~rs from spciai acccss circuits to EELS. CLEC Briefat 8. Joint 

--4a--- 

"' '@f~t;gx& & FCC all Enhanccd Exrcndcd Lit&. UNE Rcmand Order p m .  474. 
" &ti t s r ? p B c ~ ~ z t ~ ~ f w  tlJqfte f.ncol Con;pdiiion Provisioru of thr Telcc~rnmunlco~~ons A d  of1996, 
cc EJ~wRF: &?a. S-Fg, FCC 00-1 El, Supplmicn~l Qrdcr Cl~rificiition (June 2,2000) C ' S U ~ ~ ~ L . ~ ~ $ I I Q {  
&'$o~$gatkara Osdcr*'), 
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CLBCs argue that Qwest's rading af the Suyp!~menfe-~lC$ar$w$#m Easb&rfi@sli:; 
th is ,  and that Qwest is attcmping wf;tirly kwdes CI25",% wt& &%Q 
onerous certification requirnneak t l ~ t  &auld usa;tty t\@& C~$RT@W=$ k t  + $ ~ b  

&S* n7283K t t x  access circuits to EELS. They contend that Q ~ 5 t  e ~ a t  btaf$rl&g@ $.hi$ ? c ~ + : L ~ Y  
new EELS. Jd. at 8, 10. 

Joint CLECs argue that the Cammifsiiln bs drmaEy ~rp%E~d Q"-% %Y ~@@%t.*l 
nefwork elements on behalf of a requets:tixlg CLEC md W &E C @ ~ > s & t ~ e  $2' F&z 
condition Qwest's obligation on n ''si~TiEZmra tw8Ii ~ g t *  k@ t & ~  G!.,f;;*r 
Id at 9. 

Qwest argues that there is rrotin~g irr &E FCC ar8~d  ;a $~wk% !kc ,$@%st C.LB23' 
notion that the limitaticlris Qrt: FCC Era s e  an a s  @fu~$!~adnigd w%mrk g~@Bi*%&a~s 
atld loop transport attcmatives ZE I/nifl"rlttzd I@ m~4e'&e!w~s h&~lar *gtbs% 

argues that f i r  thrr Conra~issian ta do r;i:P&t &a1 EB $t1**&i1:$ I&% $$s$~$,qtia 35 ckf~~;; . *,A* td 

sees it set by the FCC would intrsduw I Y ~ ~ ~ M S Z ~  Gisa%zii:ty -3m$; &e n.23 

only adopted an interim poky oxk the is5a, @P&SS ki~fqf;2$ ,2~*;$& 

Discussion and Dccisian 

Qwest's SGAT provisions at 9.23,%,;t.I wd 923+33.2,OBd $w%; 1&$~;61t @E! ~~"F.,$Ic 
disagree with Joint GLEC arwacrdL% f$nirc,c CLECs* B&gfa!t &$at &~i 
Supplemcn rat Clarfiicalinrr Onler ma&m "gl&~ fw&&ge* %& $mitt qpr&IOh;@m &f 

significant locd usage tmrs xu eonvrtsHans ~f mksekg q ~ i ~ l  %E%%+ ~ ~ g d t s  +& BE$tsc 
Id., the Crsmission irr AuwG ZOQO, @j~c$ed W~#"C&FW~~~A$. !?I : z ~  skhd 
mbitrarion 8fSpri312 &;Om~dllli~#di@~* c@ffl@q6 ,& fi  @& +!? @%yg 
Communicaiiczfix, Im,, Fifrh Sugpjrcmeftl~f a r d $ ~ ~  4@,@$3 &Yw It%@ 

At page 3, the Commission 

Qwest urges w to depw frofin OM C O ~ ~ P ~ S ~ E ~ F , ~ & I ~ C $ &  69 - ~4%i&%$ 
ILECs to perform the fmctiozns nfscesa? ta cambc&c* ~ q ~ b ~ $ t # d  13?43k% 06 
any technically fcasiblc m a m a  ci&a &E& aikco %W& &@a 
n c ~ r k s ,  or iviljr network ~lt~"r&aL! ~ ~ ~ G S S T C ~  by $c@g$~rja~& c ~HWY? 

'I'tze Co~llnlissiol~ rejected QWS~'S e~ntctrtlsrn~ @cog, %~&~p$,t@g %pce::~ I , , ~ ~ G ~ G ~ T K P , ~ G  i:i:?< 
II d 

agwement language that, wartid reqaire Qw&$ & .h;a~b?tbic&% L%ls 4% EFGWZ~, 
provided that thc UWE conbinarian is twJgrs'~~Qly fg&v6%7k WH& tk% af  &msU ~4%: 
impair the ability of ofher cm5t:rg Yo abrain 3~X6ss a@ PG3%-$ a$ & b z f g g % k e ~ & b  whjs, 
Qwest. Sprint's language wss taken ~krt;;u$y '~"cfbi? lim f~r;lld~: FCC t%tk 3 t 5 (428 



NOO UT4G.3022 and W-0030.10 PAGE 24 

$ha "&G ki&~rz zqui'lre;b the intercomcction agreement oo contain Imguage 
%4& R ~ l e  3 IS, md prohibit4 Qwest from imposing different s b t ~ d ~ d s  

+%&an combining nelwork clcmcn~ for other carriers than it cmployed for itself. 

BE% *%@is %% rn BW& at przscat to vmy from the status qtto that this Commission h a  
isbed  PI Wsikgton  Srm. Wc acknowiedge that the FCC is inquiring into thc 

~ 3 a E i ~ n r ,  If& FCC cIwges the requirements or the appliccatiart of its mle, the 
tom2sIa1tg a q i t  a rnodifiatior, ro the SGAT, 

8s Q=ifb CtaxlrmI SGAT ~o@Si t l  is incomist.ent with the Commirnion's prim rulirrg~ 
k W&~ii~gdotl. State, Q1A)rwf must m b i t  modified proposals, cc~nsistc~la cairh this 
m w .  

At SOAT aefron 9,213,3.7.2,7, QW proposcs to prohibit connecting EELS do 
Q%QB~*'s tgdRgd @wic3ss* 

rhaz Q w t  S~EIUICI no-t. be permitted to refuse to mnnrPlinglc UNH 
e~.b$mg&a$ &th tdEed ~ ~ ~ ~ c \ e s .  KtrrIdCom Briefat 157. W'orhdCom cites 
g ~ m g t ~ h  2% af gfie S~gytemenralC5arificatim Order as stating that the FCC's 
mmximgking ddmninsri~n dam not impiy a prejudgment as to whether unbundled 
mm?b9r3:k wrgtbi%?tions may be conlbined with tariffed services. Id. Qwest 
W&&WS&~C& t b a  xhe anfy reasim for ROE allowing CLECs the opportunity to 
m ~ k i n g j a  SW~GW is an ~dniilni~ftatiofli issue which Qwest argues wiI1 nn&c sorting 
@a% &mf;$i~ fat bFoilfifig pfsarrfarsses difiicuke. WorldCorn cites AT&'T as demonstrating 
6dgk ,w@Ltg is na $iEcrcnt &m sorting traffic for other types of circuits which Qwcs t 
ig m,aG~Bg regGzed to do. 

QG*ET %$a@% &at il hi $he FCC's dear posirion ihat commingling with laiffed 
~ w i g a b  35 %at &llawd. Qmst also cltcs paragraph 28 of the Stapplernen1aI 
Ci~rgit%'of~gra Qrdel-, in support, of its argument. Qwesr Bricfat 26. 

Q%z$fBs S W  provisions a; 9.23.3.7.2.7 w accepted. Loop transpon corllbindions 
m y  n a  be cannt~~sd to Qwcsr wriffcd wrviccs. Thc FCC stater not once, but three 
&~ZBES &a% "jS"aPisf sgiarr docs not allow loop-trmspol~ combinarions to bc camected 
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to the inclm-lb~nt LEC'S fs.iffed serrjcer"" rw ~u~;ilsrnri71 CJr~fj2.~d~sa E%&$ 
clearly ~csults in maintaining rhe s~aist.t gm mtil ia: b g I B ~ E ~ B T S ~ ~  &n ::!YE 
issue?' The Commission may ~econsider. tbls j s . 5 ~  ifi $&kt ~ F T S  pK%g&~:iW 
decision itifling the pmhibition, h t  shotdd no$ dtt- 50 mw. 

Qwest's SGAT at 9.23.3.1.2 stales &at iPa CLEC is at:$&rSfig $CIE%GP 4iit%t3~42;:'i 
under an ~ g e m c r ~ i  or trgrernent fh3t ittduds && ~vp!i~%d&& iibP &mi4:mti~s 6xaj$@$i* P=*-?*+ - ** liability nssessrnenl (TLA') or rtminimuaf p&ad ck+&, e' , , ~ ~ a k ~ ~  %3$2t5 t~ 
convert such serviccs to I.%!& as a USE G a ~ r f i b i ~ t i ~ j ~ ~  ~$pii/:~jBEt$ &!k%kr 
charges is govrrned by the :ems crf &e al"F~lad age&mwi, kwia"&'@~ ~a&gs~:%t 

Joint GLEC's Position 

c i .s l6  i~ && Joint CLECs argue that tile equlzmcnr $3 ptp $he t &b&$ C,'k,@Z 
nr~ticornpetitive clanncr, Joim CLEes pr@wbe jm6ag &F ~&z&s $dh$:& 45 
termination liability as UHEs pmvirleb %gm~@;~+!y &t a b i g h ~ ~  pb~e 30 $kid GI$ &:;tzf$ 
facility could be converted* 

The Joint CLECs contendl &.at TLA9 ~ ~ I D I L ' I G  b Wig%:& Be g@d%~&C&At @f &p2%k~; 
acccss and privnte line circuits ta EEiS, &E@@.,g ~3fh @ *b%,ebiq p@m%p&&9 
regard~ng the usc of the circuits md &E pt$w$e at khe T$llw&z &ik$.i+%& f;B-&42 @ * t , ~ f &  -;T' J J  

14. 

AT&T1s Posi ti011 

AT&T objects ta bcing rcqulrcd .to pay &r: f LA$ %&%$~~~&th"d&$ $PC&& & i e ~ , i  UY 

private line circuits to EELs, AT&"3itl-pwa %hf cid%c$" e$iimh& $$:SEb%&%%& 
Qwest's refus1 to m;ticc facilities ttvgifabh as b&k~4 jg f$  HW$$% eiF.",~x-~@!$, 4% 
CLECs wcrc forced to  make mrccaruo~~ic dawiccs [a%%$$ ?&Ti% &@%$mer%3,~ 
subject to TLAs, to obrain rhr; neccSc6 f'~i!!ii@% %'%& TX.f\:% $h&&%k kc w~F;u.& if ?k 
CLEGs chcrosc to be served via b%%x= AT&$ Rdrehf#t 4$I 

Qwe.stls Position 

Qwcst disagrees but offers to twivc. ct:fiaic TLA.; f&lj.eff. m&trrili'bIt tP+~g  &R$+a a 
tcm~inalion liability exisfs it is due to a tienfk err vcrl%?$rt2 &%&~kb%1~ a: k?&, k ~ c g ~ ~ :  $-P:-LS 

applied to the full rats lor 81t service. Qw: nppiirs 3%: dir&3uat is rhs &?$! m : ~  f.7: 

C i -  '* 
the senlice in r c t t ~ r ~ ~  for ii victra ccsmmik~cnt faam tha Cn,z%;; Qw+sI ggti~:":  :?+st $:r tR-f 

cxrcnt n Cr,E'.C is naw ~ttcnlpting fa "dissa~sce!" $ids IFJI~,::, k&d~g  it&& b@ws& 45.: 
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&@a&%$& ra$e fer 3 p";xiad of tiroe that is iess thm agrccd upon with Qwest, then 
&&%& k demiantiarr fisbilb~ sbu1a and does apply so that Qwest receives l he :  
&&B% 0fi&I1.sfgsi&r KG& the CTEC, @esr brief ar 27-29. 

$ f3 QM.3,dm agaes &at &krc FCC has held  bat TLAs are not an appropriate issue for 
27 k -estziil irJ, 

J I 4  eak pz6pm PQ m h  apply TLAs if all or the foilowkg conditions are met: 

ti) CLEC'r pfi~ate fEac circrrit(s) was ordered or augmented between 
Ocylber 9, 15191) (Ihc effe~tivc date of the 9" Circuit daision)" and 
&50g I6,20Ol &tc a f &is proposal); 

$ 3  Q%=osf- did wf h8ve Q Build facilities to instali the private line circuits 
."k~sfl:e ta meet CEC's 

$31 CLEC idmu'fis ~lnd rammunic;ztes in writing to @-vest an or before 
A u p t  f,260f, circuit it bdieves qualifies under this proposal; 
&%d 

$ 4  6m* pdvafc line circuit sso IdcfiGfied qualifies under one af the three 
0w& MG @pt$o% cafi&cd in Section 9.23.3.7.2 of the SGAT md 
C%EC fd~%&Ees which r~fltion each circuit qualifies un81er.~' 

if],$ %f $8 a%%hs ea~dilhaas listed ilf3tivc m:: met, Qwest states that it will implement this 
p ~ a f  Q-Q m raali.i.tdu;zli msc ~ S B S ~ S  ~ i t h  each CLEC. Id. 

I PW Tw'Em4iar;k 14a%i'ctigts wdcr lang cttxn~ contracts for special access services should 
m% be ~%k~fa@fkdj~st b r c a w  the cus~ornm subsequentiy chooses to convert those 

L kx Fcb~tt&y ITc 2000, (fbe cffectivt date of thc UNE henend Order) h nan-!la 
~ : ~ F & Q : P  S;%ft?% 

+@e%$'r A ~ Y ~ W P ~ I X Z I  w u  faatreonrd as fatlrrws: 
Q$gaz<$ c ~ ~ x d ~ n  t.kg i*aM&1uiing to t3c incrcrncntal faciliry work !hat would no! he considered a 

"b&akgQ .g,:&:+@s ~asdkt!nrairr& p!mtcing 3 d t ~ p .  ndding ii network intalacc device, adding a c a d  to 
a$at2i<z ~q~.ip~%~t?z,: 52 ?% cent& a%tc QI. femote locations, adding c c n d  office tie pairs, i i ~ ~ d  adding 
@"aa~$&5:zj;~~p1;- 5CAT 43..f,23, hit othcr work, including, but not lirnitcd to imtalling fibw, 

g t  g&gr% bpgfa&gtf; tfzgtymics, is consiclrrcd a "build" situation. See also Issuc CU-1 D 

~4 fTNfC : F vdzigh zddftu LSt obiigatian to build issuc 
i ; Q*~%YS $$*%a$ Tsr4.4 ~w~*wc& 2s fo'DiloWs: 

Ffiu$isiZ~tiaz, I G ~ E ~ ~ I  rtaffi'ticlfSP rraflic cairn01 be counted as lacal treff~c for purposes aa" 
@~s$mg tg%$y&f il*.e g~;&it;m;2. Ser f5.5~9 EEL-16 for &c discussiot~ and authorities stating that 
B~xmed % r f k  i.s ~~:IX"IW?Z~ ~3.t It~s~i, hs%. 



circuits to EELS. The Cotnnlission has no way of deamiining &!m ihk *mrd fhr 
reasons why CLDCs have entered into specific a s ~ m e n l s  eantaizning 'TLAs. 
Tncrefarc Qwest SGAT at 9.23.3.12 statlds until the FCGpmvldi~ Iikd~~t @zrd@ftes 
The Corm~lission does not object ul the proporal by Q w l  to W ~ I V ~ Y C  wain f LA% a+ 
set forth above, and approves its inclusion in the SGAT. 

Bs PSP 8dp~flc '"lacal" iJi€ is carricd opt an EEf2  - %4-EEL*S& 

I f  7 Durilrg the workshops AT&T asked Qwest how it w u l d  pop$& to tr-t ESP t@fE% 
for purposes of applying the "signif cant local usc" mniciion. Tr 3614, Tne wrtiri 
discussed whcther the FCC's recent dccisiart on the m&'ic.ni of ISP u&kff% tar 
reciprocal compensation would affcct thc treatment af ~ U C L  dfis for F~ELI 
agreed the issue vras at impasse. fl: 3635,3637, 

Joint CLECs' Position 

Joint CLECs contend that the FCC's iSP Rttnra~d Ode$' has no $:np~&O BR $ 3 ~  
"significant local usage" cenification requircmcrsts far cant.c~ilkg sp;~aa,;Si;k @Ge69 

servicc Po EELS. In that Order, thc FCC ancc ag$n ~ancZd;~d~$i&t lSP-~~t&cld t%%T% 
is jurisdictionally interstate, but the FCC: dot::, fiat tevoka a s  ; a ~ ~ & % s  G ~ Q Q ~  x ~ t k r ?  
granted ISPs and ohcr enhanced scrviccs provide~s, Ja3~t GEi6rC &rigf@dr li. dair;t 
CLECs argue that service to lSPs for calk bclivc~a:d ~ t k j t f i  a: ~ B C &  cdii~ig is 
local cxcha~rge service, not special acccss. Id T11~:9.e;f~n, $0 tbc ckfg&t tht jitk 
"sigliificant local usage" certificatioa requiremen@ a s  S ~ Z & ~ C  lo "%k%xfg~," fgSP* 
bound tr&ic sholllcf continue to be considered "Iiaaf," 'td A f : ~ n m ~ q  ~ Q S ~ ~ ~ E L E F .  

* :r 1 @c%Us ~cW-~CF would permit Qwest to requirc that CLECs prcrvidc mare cetstty x p r  'a' - 
to ISPs, while Qwcst provides its ISF customers ~ .hth  Lac& cxdkang~ ddr&ti,c; $t~&h a 
result wolild be inconsistent not only with FCC ordefs but %%%'EI pn53i:ipE&% af 
nondiscrirnina~ion and conlpctitive pwify, Id 

Qwcst contends that in the ISP Remand Order, tbs; tokxfrb ',kt$ srarc cl~ramix&eair' 
no ionger havc authority to address the issue bemtlsc tbc FCC c ~ ~ b $ & d  It& 
jtirisbiction over Internet-bound tr.@c and declare6 rhz: tlus r;,-r%c ir frxsr;;itc~iit&&",!y 
interstntc. The ISP Remzond Ordcr clearly zrd unntis~kn'hfy t"bt~$ aut ' j~~cmst.  
batwd mfic is interstate m d  Lhe OrJtr prc-cnmyts a. 3f;ltg: ~ G C ~ E ~ C E E  to % l̂c GctnQl-sxT 
Qwcst  brief^( 33. Qwcst conccdes that the FCC Bib ncr preempt st&! cantn::$s;qr:;: 
decisions govcrnin~ compensation for Tn~cmct-ho*md tsst:fii?. f&r ~v,:iix& @f PYWC 

54 Itt Lhc Matter of Implementation ofthe Locat Compctiticn Ps~v%sraw of 'ik "Srf~ferp,&~1&i~~ttt51-~~ 
Act of 1936, (36 Dockc1 No, 96-98, and In!rrcartitr Ccr:rrpennar~n% tor lSl'.Bnr;ra@ ?~a@i-:,., Utcyi~r $3 
Rcmand and Rcport and Order, FCC C, I- I3 1, (rc ic~~if  April 2?,2%0I) fisB &2f?z.rtlr;l~r:i &kh~ 
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pdm f~ %& oEective d ~ t c  of the Order. However, Qwest contends that the 
tamw~ir~atiel schclnes adopted for this interstate trfiic are not at issue in this 
Seelion 271 pmce;cding. Qwcst also argncs that the "signif cant ]local me" provisims 
in &@S~pp,2cmts~zitczI Cr'arificn!ion Order o~lly apply t o  voice traffic and that cvcn if 
& I  amisfiilln b ~ d  discretion to define ISP traffic as local in nature, it could niot be 
g~xmjdmi;d Iaca! tnrllfic far pusposcs of meeting EEL requirements under 'the FCC's 
m l ~ .  QZuesf B~i;ftfa~ 34, 

f a  This b m i a i o l i t  has mmistmtly mlcd that ISP traffic is llocal and there i s  no rm-fion 
t& d?Ee.irgz~iltc such r~r3fFrc on tllc basis of how the loc9p wwying h a t  trafllic is 
gg@ba$d * 

Qmsi C&~dw$$ !uf#h ig:+C End Users during Mirdireded CaI~is - WA- UNEP-Sfla) 

d?iE 
#Is %AT S L ~ G ~ ~ O R  !3.23-J. I?, discussing points of contact for CLEC end users of WE-Pr;, 

3 ram ~&gz;%$es t h t  wnfimx of QWCS~ ar CLECs when they receive misdirected call. f 
cad afEM, 2 % ~  SGAT satesl "ntitfiing in *is asccmcnt shall be deened to prohibit 
t&#e31 or CLEC Ram discussing its products and services with CLEC's or Qwat's 
; d z ~ r f i  ~ X P  C U S ~ ~ ~ C ~ C S  wkct ~ a f l  I ~ C  atllcr Party." 

222 wT&T Q ~ ~ E G ~ S  tu this 1ml;rlsgt a anticompetitive, and requests thc Comnaission add 
Qss wofds ''%eking sucli informalion" to thc SGAT provision, so that marketing 
A:teng roisdirx;rrrzrd ails caufd only take: place at the request of the end user, AT&T 
&$[@far irk IZT&~- cites elle U, S, Supreme Court as affording conumercid fiee 
$PC$& ''8 dimittd measure rtrgrotcction," AT&T agues that its proposed language is 
rzs~~a"~w!y %&lrsrclrl scstrlcricru which does not in tderc  with Qwest's right to freedarn 
abs;gg~t2, while at &kc m e  time preventing anticompetitive behavior that Phreateris 
tampc~~iii~n, kTcG4'Bri~- n[ 15-16. 

i a2 tan 4'$%3tk4 Pw't' 

3 * %  
F- 51 ~ W C S :  mrrrcn$s that ATkT's proposed rcstri~tion would be an bppropriste 

ze&~fie::iil;n ors: cammctcinl free speech. Qwcsf BricJflat 19. 

~ J S  The Cr'rmmissiot: atrsarves that this issue has a-iscn in connection with resale serviccr., 
,wd hm-kx~rt ~ddr f  %vzrf in Wurkshop I1 odcrs; however, the Commission bcliewcs 
g h t  %$is is$-~;ki~ s;ltan'bci lx addressed on Ihe merits. Qwcst has agreed tw advise the 
~~Yilct thz~ Qwes is  not ~ h c  scrvicc provider. and will not dispmgc thc compctitar or 



DOCKET NO. UT-003022 and UT-003040 PAGE :?$ 

its product. Qwest stms that it will communicnt~ only Q'u&fui. atLc;ltat%, 
nomisleading information regarding its products. Ncve~theias, gEvcc ihi: r~b%:~~rir i~J 
interen in promoting full and fair compnpclitioh and the k t  &@Q'! ~ i i i  'bc k%Ii%g 
with a captive audience, tllc Ca~mnission will impcse a f d c ~  hz~~nii~('iih m c i ~  
that, Qwrst be required either to: ( I )  provide the caller dO a nunrbzr thclfl%&y &ai 
lo obtain sales infomation, or (2) ask thc caller whether thzy ujyj~~ld I~"F-:E t& &%P ~ & f  

infomation. Including these litnitations in the SGAT wili promeikc caspe:itinn, &:ad 
not rcslfict the CLECs' ability to  obtain or retain new cudiumm, %<&;rj~zt 
umssonably restricting Qwest's right ta market its ~enticms. 'ftnt SG&'T !mi,t.~;;ts!: 
should bc revised nwordingly. 

CihecMist Item 5, Unbuadied Transport 

125 Section 9,6 of the SGAT describes nvo rate cferrrcs.!s for degf~atr& t r a ~ p - t  
UDiT providcs competitive i,ECs with a netrvork elatear nf a s b g e  ri&tmmir:iun 
path bctwccn Qwest end ofice, serving wire trnlcrs ex ~ t & ~ % g  $,%.i-.*%hch fa ble $a:rnw 
LATA and state. The EUDIT provides the competitivr: i+EC a &w&rrf$4ih- 
specific transmission path bewecn lilt Qweti serving wire mdt~:r and %he 
competitive LEC's wirc center or an intexexchmgc tnwp,wgka pnint ;tf PGSCGCS 

located within the same Qwest serving wirc ccnfcr. 

AT&T's Position 

I28 AT&T requests that the Commission order QWest 16 ctimimlc the &iff?.lT2X!ui"T 
distinction and provide dedicatrd transport bctwccn a!I rrq~ired, ic~a-ati-arr$, Q:% L $%! 
rate, distance-sensitive basis." AT&T Briefer 39, 

127 Bn its UNE Remand Ordcr, the FCC xeafliirmlrd i'ls bsfi~i:i~,lsr ni"dediap,.p$ %x;,&wpa:% w6 
an unbundled network element cantaincd in the h c a i  Crlriiwli~lc~t~ - 4 ) r t k p  ,dT*%T 
Drkfot 35. The Bell Operating Companies must provida ~~x~hi~d ie rd  ak*~.~vsik 
elements under section 25 i(cJ(31, indcpcndcnt of i& aMi~;a::cz~'i unde ~ & P I W ~  1 4  i io 
w~bundlc lacal transport. Id. cf 3. 

'&'lllo dury to pr~vjdc unbundled oetwnrk ejrnc;rir$ eo 'gern~,  a~~'~~i1trt~~7. 
that are jm~,  rcasonsble, and nondircriminaory' rn-a;$, at a ~ai&;:.jrri. I;:nt 
whntcvcr those tcrnis and conditions ac, e3tcy n i a t  $be atiarz5 ~ 3 ~ a i E j  4 , ~  ixki 

" n c  UDlT prices zre flat monafrfy rccur;hg charge; 'rt;bich, fat zamc : " & ~ ; X k t b ~ &  &t%!'t ?fg.z:? r"".j: :kitir 

lsngk. See Ex. 274, Exhibit A, pp, 8-9. 



wu&ting carriers, and where appiicabla, they must be equal to the tmzs ; ~ n d  
~andi&ons under which the incurnbmt LEC pl-ovisions such elements tn 
itiielf.~~ 

AT&'.f be3Jieves SGAT ~ ~ c t i o n  9.6.1. l creates ;in unwarrant~d and arrificid distinction 
rridica.t& ~ ~ 3 q 3 o r t  prcrvidcd between two Qwes:! wire centers and dcdicrndceD 

%%apfl pm%$d& bluu~en 3 Qviest wire center and a CLEC wire center or 
Snt~@%6hmgc carrier's point of presence. The FCC makes no such distinction, sni-rd 
aRtrc is  a@ icgd aaurirai5ty for mzlking such a distinction. Exhibit 81 6-T a/ 27. By 

paart in &is manner, Qwcst does not mly allow CLECs to obltain 
&&m~ed G-pn in Zfrs nlmltr that the FCC says they arc entitled to mccive it. Trp 
9@OQg 

WT&T mgtxes the disrirtction czaned bcturccn thc forms o f m p t o r t  creates an 
~ n ~ s ~ e n S $ e  ba~trdan on CLECls. In panicu!~,  the pricing of E'LTDTT and UDlT is 
nmrg szxpcttnvc r h m  ifpricd ;z.l UDIT alan~,. Tr. 2986-2987. 

~tec@rd&~g fa &'F"&T, h r c  mc additionnl problems with EIJDIT pricing. As a 
@04@ml SSfEe,  COB^ fnrar ncfsifork eiements m%st be w v c r c d  in a manncl- xflectirzg t31c 

&X[S %C $~:twmcl:. Q w t ' s  rate stmciruc for EUDIT does not fallow thc5c FCC 
mideltka~s because Ifrat; rate far the EUDXT is non-distance sensitive. CLECs electing 
%> k i l d  $JIJ.S.CK OQ r i f ~  Qwcm wire centers- Errse the east bene:firs of doing se undcr 
EtiDZ'T gaic\mg* "Jllnc pricing structure also hposcs disincmtivcs for CLECs is build 
%%"tkfiiitia $0 5 itget ~ f n t ,  Jhc CLEC will have to pay the entire EUDIT as if lhc 
ChEC PA& brrilt none of its o m  fzcilitics. AT&T Brief or 36-37. 

-, r 43 SsrsrIrts &st It is afso discriminatory h t  CLECs can use UDIT to conriect la 
adtta't fc!ccommunjcations carrier and the CLEC can obtain UDIT far  

wMwn itrcr%~cn QIYIL'S~ wire centers. However, i f  the C E C  wishes to obtaiiia 
dcb3catcd rrrXrfspaPt to connect fu cr Qwcst wirc center it inust use EUDXT. AT&T 
B F J E ~ ~ ~  3 7, 

A?"&"f%andt:$1=f it would be appmpriaxe to revisit the pricing Issuc in thc ncxf 
xcgai~z af cost ddocke~~. 2). 2904 

r6o:ldCom argue$ that the Qwesi SGAT should bc changed to eliminate the ilrtificijl 
Gi5lincrilon srggcs:e.d between EZiDIT m d  UDIT. Lxhibir 641-T ui I I ) ,  

S"iaugh irx SCAT, Qwcst; improperly disag~egates unbundled dedicated trimsporr 
iggu ysi~jiows s;ubparIs. WorIdCam cancurs in AT&T comments on this issue, As xi 
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unbusldled network clamant, CLECE are permitted to use UDlT with none ef the 
restrictions imposed by Qwcst by its disaggsegating of UDIT in scpmtc subp-, 
mKT and EUDTT. The sole effect of this is to raise the costs of rlfoirtg bxisiness fear 
CLECs. WorldCom Brief af 2. 

WorldCorn contends that tile mtc structure does not justify departing from the FC'C 
Bkfinitian of okc required element. Qwest's own exmplcs of thcl hcccss and f7ziv;mt: 
Line! Tariffs inciudc both distance sensitive and non-distance sensitive rate alearesal~. 
Vscrc is no nccd to create a separate service classificslion to descrihc ihc diRcrc.nt 
rate elements. Exhibit 641-7819. 

WorIdCom requests that the ~ m m j s s i o n  address the relevant pricing issucc i.ri 
UT-803013, P a  M. 

Covad's Position 

Crrvrd argucs that Qwcst intrst prove t k t  it complies wilh state mtl fedta-itl klb1'5 

regard PO transport before the Commission may grant Qwcsr's Sccricln 273 
nppl[icnlinn. Section 25 11 (c)(3) af tflc Act requires incumbent LECs ta gmvidc access 
to rxnhtlndled xactwark elen~cnts "at any technically feasible paint oon rWcs, Pcrnls, ik4d 

canditions h a t  are j just, rea%onnble, nnd nondiscriminatory." C~vad,Idricfar 2, 

Qwest's Position 

Through irs SGAT, Qwcst provides CLECs with access to unbundled dediatcd 
wansport. Exhibit 550-T a( 47. The pricing issues st~ould be drsfcrrad ea the cosr 
docket. LhYesr Brief nt 3 7. 

Qwest provides cxisting unbundled dedicated transport betwaeri a11 looaciorrs 
idcrttificd in the FCC rules md orden. Identifying EUDlT spwately rccai;niees Q\;JE 

this sagrnent of dedicated transport h a  historically been rccrcavored in cost models 
m ~ d  re~ultnnt nte  schedules as a non-distance-sensitive rate elcnrent, Btl other 
intwVicc transport has been rated on n fixed and per mile basis. For ercwtple, 
Switched Access Scrviccs havc 3 non-dismce sensitive rate: component called 
'kcnmcc facilities" or "channel ocrmination," Exhibir 572-7'crt 4. 

Qwt%f. Exhibit 559 dcrnonserares the differezce behwen UDIT and EIJDiT. 'fhc 
exhibit shows thc UDIT connection between Qwcst central offices avtd tl.lc EULXl' 
eomec~ion between a Qwcst ccntral ofice and n CLEC fitch. 

Qwesr contends ahat XJDlTs and EUDITs are not two different wxbunrtlcd nct\vo~k 
clentcn~; they are a single unbundled network clcment with &.is mtcs. "l'tlr EUDIT Is 
&r: enirznce fa~iiitf componrnt. 'li. 2983-293.5 
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$13 Quvcs.t arpa t h t  the pricing strue~urt? is also ~onsistcnt with I ~ c :  makmmt nf retail 
a$-ust:rs, far which zhcrc is ccf~mel termination at the serving center at B fixed 
p&m.md Pfic tramport becomes fixed and per mile. 5. 3Q130, 

d-$1 This pricing stni'ture is slanclard industry practice. The FCC recognized th is  pmXic~ 
bysuggcsting Ihc usc of existing mtes for intentate dedicated svvieched transpot? t.$ n 
defa~~it pmxy for tsnhundtd dedicated ticcarsport. As an cxmplc;, the FCC cited 
Bd1S~~1ak's w m s c  Gcility charge, for transport h r n  an EC's point of presencc to 41 

BdiSaudt saving wire center, and its dcdicatcd ?.ransport chag: for 10 miles of 
inta~Ecs= i~awrnbsion between a serving wire center an$ an rc~d oa6;c. @west Brig)" 
at 36-37. The mi'ms 271 Apeernen& or Statement of Generally Accepted T c m ,  
pmvidis aio&er ample of tbir sfandard industry price stmcture. fifribii 5 72-T a! 
3. 

#& Qwtzs~ ffclicvc~ east and rate siructur% issues associated with EUDIT sbauld be 
ifi~fcnzc! $0 rfic cast docket. Id. at 37. 

,f i~ TBE Cemission agrees with the IIotewenors' interpretation o f  the FCC's Locd 
Cumperiti~w 6rder and UNE Remand Order, which elcarly categorized I o d  
Qi2tX-SwTt fS ~flinbundled network clcmcnt subjcct to section 25 1 (c)(3) of the Act 
gequiring "nandiseriminatory access to network elements on an unbundled basis at 
my ~ ~ ~ M c a j t l y  feasible point on mtes, terms, rund conditions that are just, reasonable, 
ax! n011~diti~Timi~atoty.'' 

~ f l  *I%c hca9 Conpciifion Order states at paragraph 3 15, "The duty to provide 
trnbrrndled network elcacnts an ' € ~ R ' ~ s ,  and conditions that ate just, reasonable, and 
~~nlr;i~criminaf~tJ."rnmns, at a minimum, that whatever those terns and conditions 
we, they must be offercd cqually to all rcquesling cslrriens, md where applicable, nhcy 
ma4E be cqud to Phc tcms and canditions under which Ihe incumbent LEC provisions 
such demcnis to itscif,"' 

1 $82 ExT-tiba 559 shows that the only Rpparcnt difference between the W I T  and tfic 
EUBIT justifykg differe!~~ charges is tile owner of the wire center at ehe far end of 
QPC ti%rsjroli. Wiii: Qwest has likened h e  EUDIT to an entrance facility, t he  record 
docs, R a t  Stow t h t  rl~c EUDI'I' is sufficiently distinct frnm the UY)IT, 

149 Ts addition, Qwcrt's wgrnmt that tkc E D I T  pricing scheme is similar to a number 
of cxampics of eiairdaid industry practicc is not persuasive given that many of (hc 
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I " ' 

$3$ &."f'&T objcsts to Qw~=s?'rs PS@& 2~ m v i &  e k c ~ ~ i c s  WIS 3k' ZL~Z!',"I~~T - -.% * W M  anangmncnt. The CLEC cnd or thr k%KT Pws ; t cz  hsz E ~ ~ ~ Y E Z ~ S .  f ,* 3 :;.A 

S$26(. AT&T compares 125s situasion 9e~i&vt,g *Mf"d &k $?k," &z& s?k% 2: 
FCC specified h a t  dedicated t.mmpar& indudes e ~ ~ z ~ m s  axtL % i x ? * ~ ;  2~ 

tmnsmission of voicc or data" AT&TBra'qfrr~ 33. 

IJJ -c aL, jn* **- + i*-gh.i;+ N & T  assem it is unlawful for Q w a t  to rcqut.c GLEQ to p r y  fa6 &&k hJ,~ .=i XW,,,,' 

of electronics on the GLEC's end of the ELIDIT. ATkT ~=%~r&%Cfifi: Qsa: ke 

- 
j6 Ilne Agreement For Local bWirelinc ffctwork Intcrconncflrarr and3m~c-e &aaie 8 ~ ~ e r n  ATX T 
@omau~~~cof io t~s  loflhc Puci/ic Northwtlrl. Inc. und U.S. West CommmrcarCom, iffir,, E%d jsiy 23, 
1997, providcs in Aniichrnent 3, section 7.1 . i ,  hat., "Dedicated Tr&.rspscsn & an ~ I C T ~ ~ ~ ~ E  E=&mrJl&: 
paUl between AT&T dcsignated locations to which ATkT is &ranted exttusiw USE? 'be 
dn(ercomnecrlon ~ S ~ Y P L ' M C P ) ~  B C I W C ~ ~ I  US. WPSI C~m~fiuorcafiot~s, fnc. and Cmod Co~~rnrxrr rcc l~m 
Corr~pt~pryfor Wushington, dated February 27, 1998, provides in seaion 8.22 thz; "U,S. Wrsi w i l i  
provide urtlundltd access to dcdicntcd transmission facilidcs b c w c n  irs central o%ce; at $c';wecr? 
such olficcs and Il~ose of cor~rpetid~g CLECs." Other in!erconncction agccmern!s rinibiy r d c  nu 
distinction between unbundled dcdicatcd intcrofficc transpon. a i d  sxtcndtd unbuad!fcd b&iwtard 
iagcmfficc transport. S c t  Agrccnrcnt I;br Locol IYlrelinr Nomork Inrerconnrclioc; a n d X w i c ~  Rcsaii. 
Rcfivcen AICEnrerrr, Acccss Trans~riission Scnliccs, Inc, and U.S. W a r  Communication,+, h:. Gisd 
A~~gu.ct 20, 1997; MFS Inrelener, Inc. and US. West Communicalram, Inc ArbitrafcOirn4mcorlnrCftw~ 
A$~aenre?r~/fnr the ,$!OIL' of Wnrhirigton, filcd Dcccmbcr 3, 1390; mind Sprm! C~amrnunjrwrn?~ 
~ * a t ~ a n ~ ,  LL ~,onrP U.S. iVc'rtsr Conrmunicotionr, Jnc  Ncgatror~d%rbiirartiO Terms afAgccmerzr-fat 
Ivtte1-cmnnccrion. Rr;rnli; ond e/nlaundled Eiemems, filed luly 8, f 997. 
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ordered to pmvide electronics on dedicated transport at chc CLEC's vn 'e  center. 
A'lW&T B~ief ar 33. 

XSJ Qwcst indicates that ihe clcctronics issue associated with ~e EUDlT h thc same issue 
fbat is addrcsscd uilder Qwest's obligation to build, Qwest c f c a s  to the arguments 
and aufh~ritics cited in thc discussionls under CL2-15, CL2-18, and W C-'8 1. 
m e s l  Brief at 37. Qwest asseris that if it already has electronice available. Qwest 
will provide dectxonics for the UDIT arrangement. Qwest will not provide 
clcnronios, nlld elamonics, or uppde  elcctronics at the CLEC's cnd of the EUDIT. 
Qwest does not agee to add electronics or upgrade elec(ronics fur either the UDlT or 
EUBE where electronics arc not availnb\e. Qwest bclisves it is only obligated to 
tulbtmdte was to its existing network. Qwcst characterizes the:  addition1 of 
dt.tir~nics at the CLEC end of ths: EUDIT as falling outside th[; scope of the w r k  i C  
hw a@& to perfam in S G N  section 9.1.2.3, Id. at 13-1 4. 

85d As i f  k a  .ar+& ~ t h a  issues, Qwcn continues to insist that it is not obligated to build 
$&di%=B f&l:.lici to provide unbundled (ransport beyond what it has defined as its 
a&$q m:m& CEaIy the FCC has stated ia ihe UNE Remmd Order at p m m p h  
"4'" +WW< ~w & mm h zeapiszd to mSwid!c dedicated transport at rates DS I through OC 
382 At p a r ~ ~ $ 3 2 4  tke FW, mnciui3es aRaE "an LEC's mbundling obligation 
r s ~ $ ; s  e~~wgkaaz iB U%~&OPS mps, network." The incumbent H;EC is not 
+rcS m ttcU i2c+!nim b q d  its a m  poini-m-point demand network. However, 
75  KC^^^ 2 t c x z z L  k&dc ~fQwei~*~ CW% paint-to-point service m a ,  QwesP i s  
gqg?& k;E w-JI p-yide ~ l s ~ c m i c s  ei &c CLEC's wire center, if 
*q%Esrr;,%&c 

. , 

I p= Y'jg ~132 f ;3~~ i ,~a  d~cz:5 QwwI 1s gqyide eWtronirss f i r  the anbundled dcdicared 
~ ~ r g ~ ~ c  t . r s p x z  ~ " ~ s a ~ ~ z u s  r r  Cic CLEC %we cemer if rcqucstcd by tltc CLEC - 3 5~ ppqr&;~rzgg $5 zxmspn elemen& rrquircs a complae end-to-md 
q z:tit&%m~ia zre ai,midy required la fcmina~c the W s p o ~ ?  facility a1 
*g-pGve ,, , #, &;&,,, ms+,* +.*,. .--*-mh+ wL., T i m e  is rpo rmson fix Q-ri-est ts provision ady one-hdf* af %lais 
e1mz:. 

a e c M i e ~  Baem 1Ei, fInkarndlsd Locad Switching 

iZ8 Q ~ s t ' s  SGAT Section 9.1 1 addresses Qwest's obligarion to provide access to 
vnbundld Iozal switching, SGAT sections 9.13 and 9.14 conenin provisions 
regading signaling md Advxnccd intelligmt Network (AM) srnicts. 



$y$z QW%t &%mr rhx: b campiier with ihe obligation fa provide amis to u n b ~ d f d  
k& & ~ l & i f i g  &.bfnv~u@~ iB Mtmam~;cti~n ageerncnrs md its SGm. 

I-%= A M @ & % &  to @m&'s position lhat it don not need to offix unbundled access to 
A&g %%qi& %a , ~r f~~bues, AT&TI)rieja/ 23. RT&T isa~ris ahslt Qwest reads 

FCCb$ CJArE &r?a@ad Order xoo broitdiy nnd that the FCC disregwdcd its own 
$ d ~ $ i ~ &  5~ &*t&milhi;~fg unbmdlcd access to A N  scmicc software was 
p@p~p?rg, wd dm$ i was not "occessnry" under the "~~eccssary" standard set furh 
$<be" ~ p 6 6 ~ ~  E~@'~*AMo~s, id 

1 9 ~ 4  &'T&"X'clgixns ahat Ptre FCC antxi in finding that M N  SCN~CC software met the criteria 
fag1 a v@p~~iiffgry clsmmt, and that it did not conduct the analysis required to 
{k%irsi~~i$~e ~p]kbtflar w pxoprieawy elemcnt is required to be offered. 'Hfaat mdysis 
xrqmres a duetminadcm af whaher: a) Am service software differentiates an IIXC's 
$cfMs@ figg:~2 ~ C S  c ~ n ~ p e t i l ~ r ~ ,  or js mrnp~t i~ ive ly  significant; b) lack of access to thc 
stmead w@mldjil.a]t~rfdi~~ 9hc goal of the 1996 Act to bring rapid con~petition to the 
g i a c S  ~ t i r n b f  of'eiatarncrj; and, c) as a practical, ecoriornic and operational matter, 
C1gIit:5 at(= prcdudcd from providing the services they seek to offer. lid. at 26. 

:"k&f that QWCS~ bas not dernonstratcd that its AM sewices diffmentiate it 
ffag% i ~ q  tl~mpstifacs; that Qwesi's rchsal to provide A M  features lhough W E - P  
w"s3g z~gu31 in A M  Fiturcs being lost for customers who switch service to a CEEC; 
a81 t-i~i, Uae tirnl? and cost involved for CLECs to create their own Am s o h u e ,  or to 
$*~tr$iwf it from wl  otatsidc vcndor, results in CLECs bcing precluded fiom providing 

za+degs they seek to offer, Id, aB 28, 

8 A"F&:'F &taras: lkrat AXN services arc nat available from third party vendors, and that 
dsdrr:$B s i l f ' t w c  is  wlot avdisfblc on Qwest switches. It asserts that it would take years 
ha Kf&T ta develop its awn s ~ k e  with Phc use of the unbundled elements Qwcst 
pra~itfas, mtd tiifit its AM ~oftwae would need to be functionally equivalent to  
Qtidart'a isritir~ut infringing on Qwcse's patents. Id, 0th 119, 120. AT&T therefore 
gs~.cmkaaies n,& QWFS! ~Rould bc requircd to makc its &IN service software svailablc 
i t s  rl":..EC:s toat ;Ki: using !JN&s to provide teleccrmm~calioras scmiws. Id. or 23. 

z+$ Qaist. e i t s  tlte FCC's ULVE .Rrn~rand Order, nt pmagraph 419," as stating illst A M  
qgwig-r ~ ~ ~ w f i i ~  Jlultld nut be unbuzdled. Qwest asscrts that it makes available its 

+,,*+,Zx:--- r"v".m.L%"w-,*--w- 

" We e5:5rc ~ptiix Anlerjiech thzt unbundling AW scrvicc software such as "Privacy Managcry' is not 
+~tgt+t~1;.~+' ~ ~ ~ A s I x  the rneilning of the standard in section 25 I (d)(Z)(A). ]In particuLi, a requesting 
ggT$pr t.jp,p<~ gut 3;cci9 ts uli~ rri inci~rnbsrrt LEC's AM scwicc soitware to design, tcst, arid i~nplcnrent a 
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AE4 plnrfom, its Swim Creation Environment, Service Maoagement Sysicm, aid 
S i ~ g  Tran~fm $oin% (SCE, SMS, and S V ,  rcspcctively), which P,PIC 2% 
~xmpnents tbc C16C needs to develop its own AM service softwae. It s 2 a . i ~  thll it 
t f h c ~ i : b  complies with the FCC's requirements referred 20 above. 

tfmt ie also has agreed to Iemc saiiware for e x W g  vez%i& b+t& 

f&&xes a& its switches rbr usc by CECs, cven afier it is irsctf p~dimg&e isefi"i~2 
&QSI 2~ p ~ i r ~ o m .  XP bas agreed to load anto its s w i d ! i f i  d-l dc;aW~ t h t  
sxxr cafnzntly unfaadcd, Id rat 40. 

Q w t  mmXttdcs that, bemuse of thc FCC's finding & the Wli RerndOrdrr ,  irs 
ALY %mice software is not rcqukd to tx unbundled, evm~ if it is nut deemed 
pmpzietay; huwwcr, Qwcst asserts &at ali of its All4 sofium is pr~pp~ctnq, 
U ~ r ~ u g h  mpyrigbvi, patents, or trademarks. 11 dsro iwxrlis !:hat ii a m  a31 of E& A N  
p&u6;ts7 and * t  iu products ape proprietary egardless of v~hst~ entity ow% &c 
pknts an the plrsduets. Jd. (rt 41. 

Discussion and Decision 

Vdhiic elae FCC has appearcd to decide &e treatment of  AflV serv ic~ sofiwnrce, the 
Camnission retains ttis responsibility to arnsider the issue on its merits. * L ~ c  FCC 
st;ttn=d in the CbNE Rcmnnd Order, paragraph 155, that the states mare not psd l~dck  
&om requiring odditicmd unbundling under certain conditions.'@TThe FCC rnadiSit:d 
47 GFR 51.317 to "bring it into cornplimcc wieh our new standards a d  the Suyxcmf? 
Cauxts' decision, Modification of this rule will enable state commissions to add 
ndditional unbuldling obligations cansistcnlt 4th sections 251 (d)(3)@) and (C) a,ftlreR 

) C - 7  

similar service of its own..,Bccausc we arc: unbundling the incumbent LECs' AIN datiob;l4;cs, SCE, 
SMS, md STPs, requesting carriers that provision tlaair own switches or purclwe unbundicd switching 
h ~ n  the incumbarit wiil bc ablc 60 use these dat1bilstrs to create: their own AW safiwwc soluriclr~s lci 
pro~ide services siniilar to AmeriLcch's "Privacy Manager." They thrseforc would not be: precludlild 
from providing service w i l l l ~ u t  ~lscess to it. Thus, WE w e e  with Amcriitcch md BcllSauah that A1N 
scmicc safiwarz should not be unbundled. UNE Rcnvand Order, pora. 4IP. 

'' We agree with comrncn~ers tllat section 251(d)(3) provides hwlc cornmisslans wirh the ability to 
estnblish addilional unbundling obligations as long as thc o b \ i ~ ~ l i o n s  comply wirh subsectiaifi 
25 P[d)[3)(J3) and (G). Section 25 I(d)(3) stales: 

In prescribing and cnforcir~g regulations to implcmcnt fhc rcquiemenrs af his seclioo, rkre 
Commission shall not prccludc Ci~o errforcer~neot of uiy regulation, ordcr, or pliey sf a S'lnlz 
commission that- 
(A) cstablishrs ncccss and intcrcanricctioa obligations of loeol exchdngc carricfr;; 
(B) is cocsistcnt with the gequircmcnki of his section; and 

docs noz oibst;lntislly prcvont. implementation of the requiremmls of his section at~d rlne puspaqss of 
this part, LEN6 Remand Order, pnra 153 
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Qw-s"~ is .anel !hs: paiapapl~ 4 19 of the W E  Remond Drdcr does not require 
51kTLt?,4. $0 3kqbtzfiBe dmir As sn*ik;es. The FCC came to its conclusion by applying 
12% s % B ~ ~ ~ @ s  A18 %CWLC~S. First, it  determined that AD4 services arc proprietary, 
m**&e$ere m ~ i  k c o m i k d  under the "necessary" sluldard. Next, it determined 
t & & ~ l k ~  3isi m: mrn fhc stadard cf bcing "nmwry," as defined in the UNE 
R~%D~& f&de~ %hrd, &t FCC kci incd to rq~n: the ILECs eu unbundle Am 
W T @ % Z ~ ~ ~ ~ G Q ~ , ~ ~ S  &Z ~&ed.% iif Gr;taaFJfiihed fat rapiring pmpTietaqj scrviccs to bc 
P 

i~ ;.~tki t~ &cei$fg ~SBW i ~ l  Ws%ngt~q the #mmissian nus!. firs1 decide 
ib Q-i P~FE rrvicz so%mr" is proprietary. While AT&T stBtcs did 

Q%@rVr 'J'C31$ri ii, ui8 Brlmy+" sen* appears io bc similar to heritech's 
"Pnvsy 2$&?&wmw $t?mitc?% WL: C~MO: dmw a C O E C ~ L F . ~ ~ ~  Ihat dl Qwert AIN sofiwa-c 
F% **$CI$I ~ @ t  p " r & j % ~ i ~ & ~ -  A&' f5erw1cc s a k e  CDYCLZ rnorrs products than "Caller 
I$-$ wkb Pk%q&$*-** $65 C T ~ c r c  has been no taseimorn). offered to disputc 
$&*%"I; g@n&@$3crg.t 01;at its a&er AIX prad~~ts  and fae\ucs arc pmprie~2.t in nemrc 
u~xkr fk FK's dzfiniri~n. 

Ss&:~a&, C;oxlrmi~oion mst determine whether the s&cc is "ncccssq." In &r 
Ca#B kcr~e~pd [frder, p~agraptss 64 tIvough 46, the FCC discwscs iis dcfini~on of 
-gi@r%~,ry;bs fdfow: (If'tatnata onaitted) 

*%$, WE ~oncludt t b ~  a, proprietary network clement is ''necessary" within the 
nlmrring o f  section 25 1 (d)(2)(8) if, taking into considera~ion thc 
ouaif~biliry of stttcanavive elements outside the incumbent's network, 
including self-provisioning by n requesting canier or acquiring an 
&ire;marivr: from a third-party supplier, lrack of access to that element 
wo~td, a a prac'tical, econarnic, and operational matter, preclude a 
requesting w i c r  from providing the serviccs it seeks t to offer. We agree 
wilh N17A that the proper focus of the "necessai-y" standard is whether 
access to $be incumbent LEC's proprizt;m, element is absolutely required 
Etqr Phe cclmpcfitcrr's provision of its intended sewice. We Tmd, therefore, 
ttint DM incumbcrrt LEC must provide access to a proprietary element, if 
wirhftalding srcccss to the clement would prevent a con~petitor from 
pravidi~rg rhe selwicc it sacks to offer. In other words, we conclude that 
rus incu~nbcnt, U3C's plropriclary network element would only be avnilable 
~3 ;r. eati~p~titwr ifthe eornpctitoa is unable to offer service, without ncccss 
tn  f h ~  ~ " i c m ~ n i ,  bccause no practical, econon~ic, and opcrat iod 
alrenlsrivc is available, either by self-provisioning or from othct sourccs. 

4,";. 1"hc standard we: assign to thc tcm "'ncccssfiqy," as used in section 
251(r!)(2)(A), i s  consistent with the Supreme Court's decision because it 
i;aasidc~-s alternatives available outsidc thc incumbent's network and 
giver; substance to Phc rncaning of "ncccssa~,"  Morcovcr, insofar as the 
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standad focuses cm the competitor's ability to jFU131ish a dcsircd service, 
and not merely on whether profits arc increased by using the ~ncumbcnt's 
nctwork, the sfandad is also consistent with the Couut'~ jmrn~liol~ t h t  
we must "apply soille limiting sfmdarrl, rationally m:lated to the goals of' 
the Act." 

46. This "nccesswy" standard diffcrs from Phe "impair" standard we adapt 
below because a "ncccssiuy" element would, if withchcld,pr~~vrr~ti 13, C W U ~ C ~  

from ofi'cring service, while an element subject to dre "'impair'' sWidurd 
would, if withheld, merely limit n carrier's ability to provide One sewjcr-'~ 
it seeks ro offer. Wc thcacfore disagree with the stlandr~rds propslscd by 
ACTS rmd other corn~pditive LECs that access to e ~proprictray elcrnenl i s  
"stcms~ry"' iflhe enk;tnt would exprienc~ a rnaterid loss in 
fimetiotxility withost access to ihe clcment. A standard based at1 a 'test QS' 
"mat& IosP in fucfionality requires only that he compelitlve LEC's 
ability to compete Ise rniltsria91y nITected in samc way, as apposed %rs 
precftrried, andignores thc highcr degree of protection nomrdly offordcd 
i n ~ i Z ~ t d  p p e r t y  r i g f ~ ~ .  ?he incmben: LECs ilrglae that t h ~  
"'nms;.sy" standard is a higher si;rPrdard b t  is infendcd to ptcscrsia: thck 
iritmti~c rat i n v a  in paprietary protocols, and thait access 10 a 
pmpziesrwy efmnr is " 'ncccssa~~~~ ody if Eack af wxess  ~ o i  that elemen1 
*BUS d a y  aai eErcht cmpsPImr a mesningM oppfldtyl rr, campc tc . 
?Arc q c x  Wn3h the: kc r rmbe~  LEG' mnccm ~ g a d i a g  the pr#c:wl~fasi't 
af %heir hveSrrit11;nt inant3ves, We believe thar oar standard, by ~eqzi&ini?, 
%;?:i a r&pzsrrm"rg txm-kr k p~c!aded i~ pradcal, em~rrtlic, m& 
OJ&& j a m  jxoujJing servirr uihciut XGSS -to the 
progri&ay i e f i e n ,  sufi~imtly prottcrs tvm i~?cim*~a&" prw&e%ey 
propem Pmho. zla~srentid access by competirors, 

f 2l the csse af &IN =mice sobre, ATkT h s  m t  made a S l f n ~ k g  h f  k w6'i~!d k%: 
prwIl.tdcd h n  a-Rering thc q ~ s t c d  sx-5~~~. It has a~z%~4 * b a g 3  slacemm:s 
made Dr he warb'trops, oniy il wjif be msrly time c o m & ~ i ~ g -  dE31"&9* B%$' 
at 28. 

1 72 Ihird, we musf cvaIwte Q A T S ~ ' ~  AhN m i c e  softu;a~ under &e set f ~ n k  b:; 
thc FCC lfor unbundling fc~ttrcs cvcn if they axe gsrnpsiet~~. ?31: s h s  a! 
5 1.3 17(a)(2) arc as dbliaws: 

I l  access is rtot "nccesw," FCC may rcquirc unbundling if ir determints 
1h3t: 

(A)'i'hc illcumbent IILEC has implenlentcd only a minor msdii~cw~rc~n 
to qualie for proprictarp. treatment; 
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(B) I~formation or functionality that i s  proprietary does not 
differentiate the 'I1,EG's services from the requesting carrier's 
senri~es; or 

(C) Lack of access to such element would jeopardize the goals of the 
1946 Act, 

idkT&X* C O ~ ~ E ~ C I I ~ S  th:tt the FCC overlooked at lcast some of tPlese criteria in 
d~~un4ining f i a t  ARJ servicc softwsarc was not "n?ecessq." Specifically, AT&T 
qwl i~ne i l  whclher tlic proprietary aspects of Qwcse's A M  sclnrices differentiate it 
f i ~ m  the requesting carrier's services, and asserts that lack of access to Am features 
4'r~kxfct ajcopwdEzc the goal of the  1996 Act. 

& ~~r-fatcd above, f,hfac C~ornnlission bclicvcs thcrc has not been a showing that Qwest's 
p a p t i ~ ~  in~omatian or functionality does not differentiate its services from those 
@fa reluesljr~g carrier, or h a t  Qwest's proprictq designation is the result of only 
miti~r morSificntians to thc AlN software. M i l e  AT&T points out similarities 
klwsien Qwcsi" sand Arneriiech's "Privacy" serviccs, it docs not address Qwest's 
&%her cc:mir:r.s, wlaich Qwest stntcs arc proprie~vy using the FCC's standards. 

With seTpec3 to subsection (C) above, the question is whethw Qwest's refusal to 
~3btpxandic its A.lN scwices results in a lack of scccss to MN services. AT&T points 
08%  rat Qwest decs not providc thc current Am features through its switches; h e  
aJaCN seauicc software; is not available Aom a Wd-party vendor; and that ATEtT ~ 4 1 1  
be wbjrct to patent inkingcment c o i ~ c e m  if it develops sofiwarc phat is too similar to 
Qw~st 's pntcnts. AT&T Briefat 27. Flevcrthclcss, these difficulties do not preclude 
$iTBT S'r.orn developing its own AIN sodtwarc using the unbundled components that 
Qwlist provides, Thus, we do not bclieve Qwest's Am software meets &c criteria 
nseesssv to require Qwest to offer it to CLECs as an unbundled clerncnt. 

%he C s d s e t i ~ n  concludes that evidence has not b a n  presented here that would 
dsmohcitratc .e: itleed for Qwcst to offcr its proprietary AIN service sofiware as ;ut 

urnbundlrd ctcmcnt. nae elements Qwest offers in phc SGAT are consistent with the 
lcvd af unbundled elements oftkred it1 its interconnection agreements. See, Ex. 232, 
Affse\jmeni 3, page 46. Absent evidence that Qwest's AlN service s o h a r e  is not 
p~#prifit~q, or that it is necessary in ordcr for CEECs to provide requested services, 
rite Cammissiou~ declines to requirc a change to the SGAT for this issue. 

Issue Sly-7 ,~ddresses whether Qwcst may rcstrict CI,ECs firam uccess xo unbundled 
~$~tt:taing in Detlsity Zonc 1 wire ceisters in thc top 50 Mctrupolitan Service Arexi 
(M$&f ywherr Enhanced Ewtcndccl Lirlbcs (EELS) are not auailablc, 
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AT&T's Position 

Kd'&l' contends that Qwcst is obligated to provide unbundled 1.0~4 switching in ' 5 ~ i f ~  
centers in Dcmity Zone 15' if EELS are not available. AT&T sews that Q W C S ~  rtrUSE 
provide unbundled sw~c;~ring in Density Zone 1 wire centers if Qwest cannot 
provision an extendcd ~lcctrol~ic loop (EEI,). AT&TBriejcsl2P. AT&T cites %he 
FCC UfVERemnnd Order at paragraph 288 saying that unbllndlled local switchixrg 
does not inlpnir a CLEC's acccss to unbulldled switching if EELS m availableaM id  
nt 30. 

KT&T contends &at a CLEC would not be impaired if it had i'ts own switch in an 
MSA and could pwchasc EELS from the incumbent U C ,  However, if an EEL i s  not 
nvailabic in a wire center, the CLEC must collocate in ehat W ~ C  center or ESC 

unbundled switching. If unburldfed switchii~g is ilat svailable the CLEC wauld be 
forced no provide multiple switches within an MSA and that would "impair" i.ts 
aperation. AT&T Brlcf a! 30. 

AT&T rccoilunends languiigt: for Qwcsl's SGAT as follows: 

9.11.2.5.3 ?his exclusion will not apply in wire centers where Qwmt 
has held orders for trculsmission facilities needed for EELS or where 
CLECs are unablc to obtain sufficient colllocation space to terminal@ 
EELS. 

Bthcdsc, AT&T says that Qwest would be out of cornpliancx: with Checklist I t c n ~  6. 
ATLeTDriepni 31. AT&T also notes that Qwest is nor relieved of its obligation tn 
~~nhund le  switching in wirc cc~tcrs in Density Zone 1 for cusl:omtrs having less than 
4 lines' Id. 

" nnte only courttics in Washington that are in the top 50 MSAs are King, Snohamish, and Clark, r"hc 
only Qwest wire ccniers in ;Ililsity Zone, 1 are Seattle Main and ScaRlc Elliott, Bod? s v k  ca~tcrs arc 
in ctawnrown Xcartle in King Counly. 

'%OUT coacl~~cion that cornpctitors are not irnpilired in certain cirrurnseanccs wirhouo access to 
uslburidicd switching in Dcrlsity 2slre 1 In the lop 50 MSAs also is predicntcd upon the iwailnhility of' 
zhc cnhnnced cxrended link (EEI,). As nof~'r l  in sccrion W(Bf above, the EEL allows r~quctl ing 
canicrs to J C ~ W C  a customer by extending a curtomcr's loop from the end office serving that cus(omu 
la adifitrent end oflkc in w h i h  Ulr: competitor is already collocstcd. The EEL Ehcrtfore: nllows 
rrqucning caritxs to a&pgate loops a1 fcrvcr s~ll l~cation locations and increase their rfficsiencic~ by 
ti;lnsportiny: oggcgotcd loop; ovcr cfiicicnt-hieh capaciiy facililin to thcir central switihing klcaii~n. 
Tl~us, dtc cast af collocatiul~ can bc diminiihcd throu&$~ the use of the EEL. Wc egrcc with ALTS th;kl, 
ifrequesting carrtcrs can obtain nondiscrirninr\bq, cost-basad acccss to die enhanced ex&ndr4 l i r~lr ,  
thcir colfocation costs would decrcasa, and lhcy would need to collocate in as few as one inctimb~nt 
LEC central office m an MSA to provide service. W E  Remand Or&, pm,. 288. 
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d&$ QWS~ ~i;bim!i h t  tF,c FCC's exemption for ~mbundlcd switching is not dependent on 
Ute capscity svailability for olhcr scrviccs. Qwest argues that the FCC dctcmincd 
th% the CLWs Imd nlternatives to unbundlcd switching other than the incumbent 
LEC in Density 7ane 1 wire ccllters. @vest Rriejal43. Qwcst swkes that the FCC 
adpi$ wx not limited to wire centers not having exhaust issues. Qwest stales (hat 
Ai?h&ys; md WortdCom's conccms about whether Cl,ECs havc access to a prrrticuh 
EI;f, or callac&tiai~ is misplaced. Id. Qwest argues that the FCC's analysis is based 
ttwn tho lnlternatives avaiiable to CLECs in the agpgatc, and 'not as to whether a 
p&~Ii~t$!w CLEC Ilms mctss to n desired transport clcrnent. Id.. 

'Yhe FCC has farind that switch capacity, distance-sensitive trampart costs, and 
collnca~ion costs significantly impair a requesting carriel-." We agree, and find thnt 
AT&"I"s correct that Qwcst should not enjoy the exemption from t l~c  requirement 
rclajing to unbundled switchi~lg in Density Zonc 1 mlcss thc CLEC can obtain EEL 
fror)~ Qwttsl ns a Iocal tramsport alternative on a basis at parity with Qwesr's self- 
prrtvisiencd loca! transport altemntives. Wc find Qwest's argrlnlent that the FCC's 
nrtsnJysis L based on altcmntives in the aggregate insufficiently pcrswivr to 
~ t l t i v ~ i g h  statutory consideration of the "impair" standard. AT&T's prapasd 
pwagruplh S G U  9.1 1.2.5.3 stlould be adopted.b2 

TQ ;14teferminc whctlrer a r e q u a l i ~ g  caprri~p semm end-d-wers wifhfotar or mare vcricc 
grapllp crgrriridcnr lines- i~o De~ssify Zone I ,  are the lines counfcd u~irzg cu-famct 
Iort~tiuns rutJser lldrarl the sum ~ ~ C U S ~ O P P ~ E ~  dacaPiom its tlte wire ca#frr? - JPA $ti;'- 
$@@ 

SGAT section 9.1 1.2.5 states that . . . "unbundlcd local switcl-ring does not constitute 3 

fJNC,. . w l ~ e ~ t  CLEC end-uscr customer to be served GLII unbttndlcd locai switching 
hus f(lur access I ~ C S  or nlore in  Density Zonc 1 in specified MSAs." 

A'1'Bl"s Position 

W'rKl" advocntes that the "four or morc" lines be counted far each location in u wim 
ccnlcr, rather than Tor the wire center as a whole. AT&T Dricf af 32. AT&T asserts 

xkxe t tx  SGAT is tmbiguous regmliing how lines sllould actually be eountrd, whether 
a n  per-wire center or pcr-location hmis, m d  thnt the FCC provides no clarity, Id 

- , .  , , - 
id dlNE figrnnnd Order a1 para. 26 1. 
r;2 SeeAA&Tt=.rrfat 31. 
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1815 A"F&T asserts f h t  ii does not always possess thc infomtion ncccssaury to daaminc 
the rrw~btr of lines an end uscr may have at multipIe locations, smd &at QWCST does 
not Zinve a process available to allow a CEEC no determine line coimts for a wire 
center. Id. The mGre practical \'ray to implement the "3 lines or less" errceptio~~ tn 
Qwcst's abligotion lo provide the unbundled local switching network element is an a 
EocatIon basis. Id 

Qwest's Position 

@vest states that h e  FCC has been clear that the: number of lines is satisfied If the 
end usex Has "four or more lines within dmsity ZORC,~..''  @vest a p e s  that 'l'T&T1:i 
request 20 erode the FCC's cxccption and make the end uses have four ar more Ihles 
it.t each geographic location within Density Zone 1 is contrary tal the mmclatc afthe 
FCC shorrld bc rejected. @vest Briefof 44. 

Discussion and Decision 

n e  FCC rub., at CFR 51.319(~)(2), is [lot clear on this paint. I-lowcvcr, in the orday 
implementing the rule, the: FCC used an unbtlndling analysis Phaia ltrakes into nccatrrat 
tb pssibiliry &at carriers will offer rcsidcntid service, as well m considering the 
WS, quality, ubiquity and timeliness factors in phe FCC "impair." stmdrircl, The FCC 
mncludes that lack of access to unbundled switching, as a general matter, impairs &c 
abjlipy of a ques t ing  cnwiu to provide scrvicc to cons~.rners.'~ 

Also comp1Iing is $he discussion in the W E  Remarrd Order on the ''four or marc 
li~es" ismc at p m p p h s  290-298. The FCC noted that competition has cu~atirnu~d $0 
nltvdop, primarily for busincss customers or users with substantial 
tt3kc~munications needs. Id. at 291. It acknowledges that mempfions from 
wbuqdtiag requirements are appropfia~c in zarcas with compePition. However, it 
rcca-giitzed that corripefilors Imvc deployed switches to serve medium and large 
bnsiness cusforncrs, rather than the ''mass market," which is largely rhc residcitkial 
n~arkcr . Id. sir pura. 292. n e  FCC found that 

,..my business that has Ihree or fcwcr lines is likely to sharc more 
cbmaeris:ics of the mass mxken riustonler than a medium md large 
bnsixl,css, h particular, small buinesscs m likely to use the same 
number of Iincs as mpny residential subscribers and purchase sinlilhu 
voImcs and qpes of tetelecomrmica~ions smicts .  
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i-9~ Ta1c G ~ w i s s i w  believes a subscriber with less than four lines ~t n location, eve11 if it 
has mopc fltsn m a  location in a wi~e  centcr, will exhibit ch;flac.reristics more in 
~ r t m o ~  with srnatl businesses or residential customees and yviliI likely not be in the 
milrkct rcgmcnr in which compclition is prevalent. To address the passibility of 
im~ring  the rnarkct's ability to providc conlpetitive choices t consumers, we 
themfam G ~ G ~ U ~ E  (hat the propcr way to count thc number of lines a requestiqg 
G ~ E Y ' S  e,nd-user has i s  by counting them per location, not per win ccnter. 

J.@ ;JF Qwest relies on &c FCC's W E  Remand Order to cenclude that unbundid switching 
3s avdinbIr: at LJNE mtcs for CLEC end user custmners "with three lines or less.'*' 
Far culsraners wilh four or more 'lines in Density Zone 1, locaJ switching is nor 
rcquiwed to Isc un\~undled and is not a ~JNE.~' Qwest also objects to the suggestion 
kh~t if 8 CLEC and wcr with three lines adds n fourth line, the first three ilnes would 
tm-aaimr at TELRTC prices. @vest Briefat 22-23. 

$ p,t 5ilo ather prareies addressed th i s  issue bra briefs. 

Zdiscr~ssior; irtmd Decision 

$D9 P6einrg of uabrandlcd local, switching whm requesting carrier end-uscrs have mare 
otm four lines remains subjcct to Commission regulatory oversight, and may be 
pficccl. on n nan-1'ELRIC basis. We agree with thc FCC that in Density Zone 1, the 
ip~cr~ascd denxand and enhawed revenue opportunities associated wit high-dcnsity 
~ P C ' R ~ ;  make it passikrlc for requesting carriers serving a densr: arca to mdce more 
cftjcicnf, usc sf sclf-provisioned switching facilities, and rcquesthg camers can thus 
r,a,tnxlter iacunbent LEC scale economies. Therefore there is a rationale for limiting 
h c  urrbrmdling requirement for local s\vivitching, and hat  samc rationale supports 
allcxwitlg Qwest to c b g e  prices based on something other than TELRIC for dl lines 
ar w lacation, if ohc cnd user meets the exemption criteria as detcrmhed by this 
f::arrmissisfl. We therefore acccpt Qwest's proposal. 

" #,Ye Wer~m~AOrdtr,  para. 293. " U2YE Ri:mon$ or&, pam. 299. 
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Tssue SW-16 appears to be near resolution between the partias, CLECs fPI"bglt $0 k 
ablc to intmannocl with Qwest's loop elecbonics at either the GR-303 0s 'I%-008 
i,mt&r=e, 

A'L'&T's Position 

AT&T points to the FCC statement on technical feasibility as i,t4appms in ib lFosd 
Conpetition Order at pmgraph 198. ATdtTBr ie f~r  33. Section 25 P(e)(3) of Lhe 
I996 Act n.qz&es ILECs to grovidc acccss to UNEs at my "tebleally feasi'iafc 
pht" AT&T goes on lo point out that the "FCC has conclude[d] h a t  ghc obli~~tiurn~ 
i.mptlrs& by scciians 251(e)(2)1 aPld 25 1 (c)(3) of the 1996 Act include modif i~Gans  'to 

s: lor1 o~ i n m ~ b t  E C  facilities to thc extent necessary to accomodntt in!erconne f "  
access ro network elements." The FCC concluded Congress' intent was la 

"obligate fie incumbent to accommodate the new cln~anf's neg~,voJTk 
arctlitccturc.. . Consistent with that intent, the incumbent must accept. the 
nov~ef use of, md modification PO, its network f'ilifies to acmmxnod~c 
&c interconncctor or to provide access to unbundled elcracnls." 

AT&TBricfnt 34. AT&T stales #at although the  FCC concl~des that comidesa4inn 
needs tcr be given to ''lcgitimatc threats to network reliability ilnd security," tilt 
harden alproof, here, seszs Hath the I E C .  Id 

AT&T also acknowledges thal Q m s t  submitted language in a\ workshop in mother 
jurisdiction, 6ted by Qwcse in this proceeding as Exhibit 702, h i t  is acccpublc %CJ 
AT&T", A T&T BrieJat 35. 

Cavatd concurs with AT&T that Qwest be required to unbundle ahc. high sptcd jinx: 
pods from  it^ digitd loop carrier @LC) systcms for access by CLECs, Cwad 
rccoxntncnds that lhc SGAT bc revised ea allow this psocedurc. Cmud DrJr?fa~ p, I I .  

Qwcst9s Position 

Qwr$ indicaics &;it although the pariies were at impasse on this issue at (lire 
conclu3ion afths: April 24-25 follow-up workshop, Qwest and AT&'T' haw now 
agreed to SGAT language md hnvc agreed to close this issue. QWL'SIS Ljsicfwl' 44, 

Discussion and Dccisian 

Tfte Commission has reviewed Exhibit 702 and Qwest's praposed language fox 
SGA-1' sccti~ns 9.1 I .  1.1.2, and 9.1 1.1 -1 -2.1 tluough 9.1 1.1.1.2.10. The proposed 
1angu;ungc cIlmgfss are not completely word-for-word descriptions h m  Exhibit 7112. 
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l i~wsver,  it appws ?.hat the intent of Exhibit 702 has not k ! n  chmgcd nn*ddly .  
7"hc Cor~mizsion has not rcceived any response to the latest !$GAT version from the 
lnlmgt~d pbtPtics. 

3 IIE C~mrnission will close this issuc oncc ka13.1 ATCkT md Q w s t  verify that 
Imguage based on h c  agrwnlent between AT&T and Qwcst in Exhibit 702 is 
mnxctly mfleeied in thc SGAT, 

FINDINGS OF FACT 

Having discussed above in detail ehc oral and docweneary evidence rcccivcd in ?his 
grw&diag concaming all material matters, mtl having stawd, findings and conclusions 
upon issues iat impasse between the pa-ties and the reasons and bases for those 
Er-~aags and conclusions, thc Commission now makes a d  cntcrs &c following 
str%.tmaq ofti~ast fa%. Those portions of thc prcccding detta.i1ed findings perrtrxinlng 
t~ the ullirn"(~re findings stated below ax incorporated into the ultimate fmdhgs by 
fe krcnec. 

{ i  Qwest Carporation, lbmeily known as and sornetjmcs referred in this Cl)rdcr 
irs U S MEST Comuraica~ions, IAC., is a Bell operating company @OC) 
within ?.tic &finit;ion of 47 U.S.C. Section I53(4), providing locd exchange 
telccotnrmunicatians scrvicc to the public for campen.satiorr within the Stratt: af 
Wastsington, 

(2)  'i'hc C~mmission is an agency of the State of Washington vemd by statute 
with fhe authority to regulate the rates and conditions of service. of 
tclecomnunications cornpanics wilhin the state, lo verify the mmplimcn: of 
Qwcst w i ~  i11c requircments of Section 27 1 (c) of thc Telccowu~cations Act 
of 1996, and 10 review Qwest's Statcrncnt of Generally Available Terns, or 
SOAT, under Section 252(f)(2) of tliic Act, 

( 3 )  Section 27 1 of the Act contains the generil l e n s  and conditions fcx BOC 
e n Q  into the interLATA market. 

(4) Pwsumt to 47 U.S.C. Section 27'l(d)(2)(B), before making any dctcsnirmfion 
under this scctioll, the FCC is rcquired lo consult with the stltc conmission of 
any state: that is k c  subject of a E30C1s application under SecLion 271 in orrics 
to verify thc carnpliance of Iha BOC with the requkcmcnvs of Sec~ion 27i(cf,  

{ 5 )  Purs\lang to 47 U.S.C. scclion 252(f)(2), any ROC sF;itcment of ternls and 
canrditions filcd with the stntc comission under Section 252(f)(l)  nus st 
somy~ly with Section 251 and 252(d) and the regulations thereunder in order so 
gain s ~ t c  commission approval, 
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(6) In Ocloher 1997 and in Manh 2000, the Cornision issud hbrprc~ve and 
Pdky  &ate~nenb addressing the process md avidentiary requkmeayts fof Ihe 

- Canrmissisn's vcrifieation of Qwcst's compliance with Section 279 (c). 

(7) On Mar& 22,2000 md on April 28,2000, @vest submitbed ifs SGAT for 
review and approval by this Commission. 

(f3) QR JW 6,2000, the Commission consolidated ips h e w  of Qwcstk SGhT in 
D ~ k c t  No. UT-003040 with its evaluation of Qwcst's campliaf;~~ wilh ihc 
rqui;rements of Secfion 271 (c) in Docket No. UT-003Q22j. 

(9) During the tl~irrl workshop in lh is  procccdhp held on Mach 12-1 5,2001, a d  
April 24-26.2001, Qwest and n number of CLECs submiifled teslirnony and 
exhibits to assist the Commission in cvdilnating Qwst ' s  camplimct: 4 t h  nbrt 
rquiremenls of Section 2711~) of the Act, as well as the icvicw o f  QwesIbts 
SGAT punma ?,la Section 252(1). 

(1 0) msd AT$T each submitted a proposed SOAT section 12 regixcXing 
@sling: p r a c e d m  during the April workshops. AT&T1s proposed SOAJ: 
Iqpagc r,orrtains, rand QW~SP'S  pmposed seeltisa 12 Imguage dacs aat 
isrpntari~~, an adciitional type of ksting called Comprehensive: Pmductkn 
Testing. 

(It 1 )  Testing wili be a topic for discussion in tkc confat of Qwcst's Co-Provider 
Industry Chsngc Managcmznt Process, which will be dkcussed at the 
f=orcmission's Workshop IV. 

(12) SGAT wetion 9.1.2 statcs that Q w s t  will comply with dl state whalesalt 
scrvicc quality requirements when fimishing unbundled network clcmcnts 
&rhIEs). 

(13) SGAT smtion 9.23.1.2.2 provides r l ~ i t  LINE colnbinations will not be dinciiy 
comected to a Qwcst finished service. 

(14) SG.4.l. seetion 423(a) defines finished s c r ~ i c r s  as including voice messaging, 
awes-provider? USL, Acccss Services, private lines, retail smn1icas and resold 
scmices. 

(1 5)  SGA'I sectioi19.6.2.1 provides that when cross-cannecm me not o r d a ~ d  or 
part of a UNE cornbioatiaa, the CLEC is responsible for cross-conncctioni, 
i~eluding m y  rcgenerntion charga. 
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& 8f3nf sc~tiok~ 3.1.2.3 specifies (hat whcn rcgcnwation is required between an 
unbrrrrdklt Bmct interoffice transmission poilat arid a CLEC's collocation, the 
F'LEO m~ltt ordw regmeration ns specified in SClAT section 9.1.4. 

{I?) SGAT section 0.1.10 defines the channel regenerntion charge rcquircd when 
~ f i c  dism~co fmm a Qwest facility to thc CLEC's facility is of sufficient length 
tfi ~ u i w  rcgeneratiat~. 

:I%) $@AT section 9,1.2 providcs that Qwcst shall provide non-discriminatory 
$Cebs tQ WEs sn ram, bms and conditions that are non-discrimin;rtory, 
jm% o ~ d  reanntallale, 

119 SOAT ~reclion 9.1.2.1 mslriclr Qwest's obligation to build to facilities that 
Qmqr kvfiuid b~ 1~g~1liy obligated to build to mee:t provider of last resorl 
obligatintiaus or Eligible Telecommunications Canicr obligations to provide 
gfitx%kry basic 1 o ~ A  exchange scrvise. 

(201 sccrian 9.1.2.4.2 provides that ~f no faci t ities exist and the facilities 
%quested by the CLEC do not mcct ihc critcria contained in SGAT section 
5r.142.1, Q ~ c s t  wiIl reject thc CLEC's senice request and require the CLEC to 
sublnit &request for construction of unbundled network elements. and pay for 
a!! mtxstruction, a3 specified in SGAT section 9.19. 

3 $GAT scctioil9.1.2,3 providcs that Qwcst will perform incremental fucill?. 
work in order irs make WEs  available, 

QZ) SGAT rccfion 3.23.3.7.1 prohibits CI.ECs from using combinations of UNEs 
1331 indudt: atr W m c c d  Extended Loop (EEL), unlcss granted a uraivcr by 
4hc FCC far &C pwticular EEL, or if the  CLEC proves it is using h e  LINE 
c\>irrmbiurnicnn to provide R significmt amount of local exchange traffic to a 
pmiauIw end use custorncr. 

9831 $C3AIk seetian 9.23,3.7.2.7 prohibits connection of EELS to tariffed services. 

(24 j SGAT ~cction 9.23.3.12 states that when a CLEC converts services to UNEs or 
tINE onmhitl~tirss~s, ttwt my ren~ination liabilinics agplicablc to such senices 
k l i  apply upon cartvcrsion. 

@5) ZOAT scetio;~ 9.23.3.1 7 eliows Q r e s t  or CLECs to market lhcir scrviccs to 
2;4cj'1421561'5 exid USCTS WIZC~I  they receive misdirected calls from such end 
35Frn. 
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(26J . SGAT setion 9.6 providcs for dedica+d transport to h offered in hAnia 
components, U~lbuiadlled Dedicated Interoffice Tmnsport (IPDIT) md Egtendcd 
UDIT @UDIr). 

(27) BGAT section 9.6.1.1 provides that UDIT prices are rrlis~tance-sensitive fa nl 
raks, and EUDIT prices are non-distance scnsitivc flat Mcs. 

(28) In oral tcsthnony, Qwtst stated &at it does not provide elacfr~nies at th.9 @LEI:: 
end of the EUDST fixility. 

Uabann4ftBed Local Switeilning Fiadiwgs of Fact 

(29) FCC nrla require: Qwest to make available unbundled :local s~fclrix~g ia  
CWCs. 

[3:38j SGAT sections 9.11 1,1,9.13, arad 9.114 pravidc &at Qwmt will makc a ~ a i l a b i ~  
aa CT.ECs AIM da~rrbascs a d  platfoms, Simaling T m ~ s f ~ r  Poirsts, Sewicr: 
Mmagernent Systems, and AlN Cvstomized Services. 

(3 1) FCC d c s  do not squire a11 IILEC's ARd service s o h a r e  to be oRe~li:d 
unbmdled element to CLECs if certain conditions isre Imct. 

(32) FCC mlcs provide that TTT,ECs need not ofrer unbundle~d sVlpit~lZing ~ Y I  nemii~y 
Zatls: 1 wire cerners in the top SO Metropolitan Smicc k c a s  (f4SA.a) urrflcn 
EELS are available. 

(33) Qwest's Seattle Main md Seattle Elli~tt wire cen tm arc the only Dersily Zorrc 
b wire centers qualiQing for the FCC exemption. 

(34) $GAT section1 8.1 1.2.5 provide that unbundled IrscaI switching will net be 
sffe~c$ at UFdE ntes when n CLEC's end-user customer has l[iaur or IZIQTC 

access lisacs in Dcnsity Zone 1 in specified MSAs. 

(35) SGAT section 9.1 1 . i  , I  .2 his  been revised by Qwese t.a ;rflezt an agncmcnt 
bctwccn Qwcst and N'&T on conditions pertaining lo rfae afCering of GRgl@-2 
fc'cnrures and fimcnionnlitics as unbundled switching. 

CONCLUSIONS OF LAVV 

Having disc~~sscd abovc in detaii all matters malerial So lh is  decision, and $$awing 
stn?.cd general findings and cenclusions, thc Co~~mission now rnzkes the fu'Qr!~wi~~g 
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$@rrmc2rw e&flciusions of inw. Those pollions of tile preceding detailed discussion 
lhnt @&kg ronclusiora prtaining to the ultimale decisions of hhe Comnission are 
i , f ~ e x ~ r ~ t e d  by this relierenee. 

$$& 7Ko Commission hms jurisdiction ovcr the subject rnalter aftkis proceeding and 
tbc: pmigr~ 10 *L~B prbcccding. 

2# Ck) ndaguate ta lhg  ir esso~lrid to providing CLECs a mcaninghl oppomity to 
sernwk, d9 required by %he Tclecorn Act. 

it+@@ (19 A deciahn on @sting st~ould incorporate a review of the testing issues being 
a d d ~ s s d  ixt Workhap 1V. 

$ 4 ~  4 q'~tt~$t% faiiiuac to udhere lo retail quality s ~ ~ ~ d s  in the! provision of W E S  
qialafc% ir obiisation to providc nondiscriminatory access to LINES, 

5 )  QWESI'S pmhibitiorn in t h ~  SGAT against combining UNEs with "finished 
 emir*^'' vidstea the Conut~ission's orders requiring the provision of UFdEs in 
m y  .Ye-a:h~f,lcnliy fwsible: m m e r  and in combination with others' network 
4~%g5-~3654.1%, 

1 2f1 (6) Q$~t@$l's proposal that CLECs pay directly for regeneration rcquircd to providc 
I UHEs unfairly burdens CLECs with costs they cannot avoid or control. 
1 

1 ?& f7'JI') b)uz$er hlji Tefc~altli Act, Qwest must provide access to LINES to any location 
i ~utreatip served by Qwcst's network, Qwest must consentct new facili~ics to 

m y  location cursclntly sewed by Q W E S ~  when similar hilities to those: 
loc;tria~rs have; cxbnustcd. Qwcsels failure to do so is a violalion of  its legal 
ttblljiations wdcr the Act. 

&$ {it) Qmaa'g $~AT'prrcrvisisns rcsrrft in the failure to either "light" dark fiber or to 
xn~dify ctccfmnier: on fiber facilities to provide additional capacity for UP3Es 
i11 &e siuttc m m c r  it would provide additional capacity for its o w  use, and 
iherefarir ,zie ill litiolation of Qcvcst's obligation to provide UNES in a 
mjndiseriminatury m~uxcr. as required by the C~iPlmission and h e  FCC. 

;b~b ' @ae~~'$SGsiT construction requirements m d  its practices in constmcting 
Pa$ilirics for WEs rcsult in discriminatory t~ealmsnt oFCLECs comparcd to 
Qw~s t?  pp;wkicc$ in constmctimg like facilities for retail ser-vices. 



PAGE 50 DOCmT NO. UT-003022 a d  UT-003040 

267 (10) The FCC's SappZlernenlal Clurijication O-der does not pmhibit the "si@fimnl 
local usage" test being applied to new EELs as well ac to EELS convericd from 

- special acccss facilities, 

248 (1 1) Qwst 's  prohibition on the connection of EELS to tariffed snvircs pmpflly 
refleets the requiremenis of U1c FCC's Stlppienlenfol Clnr$cafion Qrde~ . 

249 (1%) Qwea's appIicaPinn of termination liability ssessmmztr; ('TJLAs] when 
converting CLEC speciaI aeccss or privatr: line circuit3 bo EELS docs nor 
ranFiir1y restrict thc CLECs' oppartunities to compete. Qwcs;tls gnrpred 
wivm of Il'tAs as csutlined in i s  bricf will not violate Ccrmission policy Or 
regulations. 

,250 (13) To be consistent with Commission orders md policy, for purpovs of applying 
the "significant local use" restriction on EELs, telccommdcations naffic 
delivered to ISPs shauld be considered local mc, 

25 l (i4) Qwest's proposcd prtrccdurcs regarding the muketing of'!% serviccs lo CLl%C: 
customers during misdirected calls fail to promoto full and fair competition. 

252 (15) The modi6cdions proposed by the Commission Stafflo Qwrtst's pr0~6durkl$ 
for marketing its services during rnisdinctuf calls pmrnotc compditien 
without ezmreasonably rcsfricting Qwest's right to markel: its sesvims, 

&]nbt;lmdled LoeiaB Tmaspl~rt CO~CBUS~OBBS QIF LBW 

25 3 (1 G) Qwest's distinction between UDlT and EUDIT in f i e  SDAT results in 
discriminatory treatment of CLECs reeking to oblain uabundled mmspon, iuld 
violates tile requirements of lhe Lomi Cotapefirion Order that Qwdst pro~idr: 
punbundled transport to CLECs under equal terms md conditi011~ w &IUS~ u~dc'c 
which the incumbent peowidcs such elements to itself. 

(1 7) Qwesl's rcfiisd to provision elec~onics at the CLEC end of unbundled 
I dedicated lrm-cport if rcquestcd by the CLEC violates iQ abIigaLian Lo provid:: 
I unbundling koughout its ubiquitous transport network as required by the 

3-P r LC. 

255 (1%) Qwest's rcfuwl to mdcs its Anr service s o h ~ a r e  availilblw t o CLECs ia ncj:lt ;I 
violation of its obligations under the FCC rules to provide unbardled loeal 
sanii3ching. 
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&q ButnnV%papn~t ta prohibit CLECs from obtaining unbundled local switching 
UWfE ~ h c ; ~  EELS arc ,lot nvailablc, violatcs the FCC's rules ncquLinp 
$@~d t:.wf%paraZ altenandvs ti) bc available in order to quali@ for an exsnlption 

"i$ p~iitvid~ t s ~ s b ~ $ l % d  switching in Density b n e  1 areas. 

$a%%$t"s pf#fta8&$ LC> irneiudc: sff cudarner lines in a wire c,enkr when 
~ # e ~ ~ ~ ~ ~ ~ ~ n g ~ w b ~ t 0 3 e r  the "'Taw or marc lines'' exemption applies, fails to 
?~'Q~:%$GzB ff5t FCC9 jntcnt tfi~lt "mas$ marker" customem no% be subject to the 
~%%is'pirf.ii!$ltng ~ z ~ = K F ~ T I ~ ~ I ' I ~ Y ~ ,  

4;%$ Qsv~a'a f!rn$xas;rt! to price unbuildltd local switching in Density Zone 1 wire 
G~%%@E% at msrkei m f c ~  ~ O B S  not viola't~ its unbundled switching obligations as 
*#iS fi%t& i~ 3hb Act md in the blcmancf Order. 

[23j 0wmf"s pg$jlwsdcX mantimefit to SOAT language regarding switch h t e d ~ c e r ;  
at a , % ~  GR.303 TR-008 level is consistent with its obligations tn providc 
~@.h%df$4 t ~ ~ a 1  aMt~hing. 

$5 0s @%Jf%RE%5 Thet, to accxur a remmmendntion tkat Qwest complies with 
q&ak41&% ,'; $I,erxrsn% afscctian 271 review, i t  must altcr its S G A k  necessary, and 
+&a ;t,k k*g%:av$~r# ~ur~~istenf with ehc following order as lo impasse items. 

3 A dgcisa-iaaj mi ilre itllowcd or rcquired scope of premarkef rtcsthg is defcwed 
j%~tiifig ajalrsidare~ion af testing issues in Workshop IV. 

3 Qswt BIUSI incU re~dl qrrality sse~ndards in i t s  provision of W s  to 
c f i $ ~ j g  tin$ r~wri crs. 

fs;l+&mi ni~isf If~,teff: its SGAT prohibition against combining UldEs with 
+ip -' ,tnrehgd grvic~s,'' 

p ~ :  i Qx~csf  J I ~ U S ~  rlat requirc CLGCs to pay dircctly for regeneration required to 
~ T P ; ~ V ~ C $ C  UN~:I;+ QIYICS~ is erriillcd to recover rc&cncrir,tion costs indirectly 
1rerfi3~i {fie pficing of xlll facilities, including ils own. 

6;!7$ Q51~9,at. mmt provide access to UWEs to my location cuwenily served by 
t&i#:dts I I C Z W R ~ ~ ,  Q W C S ~  must consmc? new faci'linics to any locution 
~~g:~t l i t ly  S G W Z ~  by Qwrst when similar cxisting facilities to Phese locations 
krn~s3 grhz~f~ed,  
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(28) Qwcst must pi~vide  eiher "2ight" or dark fiber, or mus! provide ertk morlif.. 
clssfroxlics on fiber fhcilities, to provide additional capacity for Ui*% in the 
same: m m c r  it would provide additional capacity for its own was% 

(29) Qwese must modifp. its SGA'ln construction requiremalts so lb3 sfi~isl 
construction cimges for UNEs apply only when CU(Zs request ZTWEB otlfsidc 
af Qmsl 's  current service area. CLEC orders for LJNEs should be subject tft 
OAe m a  provhioning criteria as CLEC orders for seblil sentices in a gn'vea~ 
m a .  

(38) Qwest is entitled to apply the "significant local usage"' test to new EELS 
wcll rn to EELS mnv~ficd from special access facilities, 

(31) Qwtst may prohibit Ihc connection of EELS to tariffed services oniy %a tlrrnc 
satent set fa& in h e  FCC's Supplcmcneal Clar~caltr'on Order. 

(32) Qwest is not required to waive termination liability gt~acssmctlts (TLRr;) wllerl 

converting spscid access or private iine circuits to EEL, Mowcvsrr, Qwcsl 
must ofkr to CLECs its proposcd waiver of TLAs as outlined in its brief, 

(33) For punposes of applyiag the "sibwifacant local use" restricticm an EELS, 
tckcomunicatians tnffic dclived to ISPs shall be considered %om1 ts;nffic;, 

(341 Qwest must rnadifp, its SGAT to add Iimitntions on its ability ro msarkct ils 
services to CLEC customers during misdirected eallsi, 

(35) Qwest nmust eliminate any distinctions between e;lDr'& and EUDIT. 

(36) Qwcst must provision elecrroniics at the CLEC! end af wibundled bedicata8 
transport if rcpcsted by the CLEC. 

Unbumdlled LosraP Switching 

(37) Qwesr nccd not change its SGAT to m,*c its A M  sewice ssffwnre availgblc trr 
CLECs. 

(38) Qwcsg must provide CI.ECs wderbuldlzd local switching at W E  pficzs W ~ C K  

EELS iwe not awilnbie. 

(39) When dctcrmining whctller the "four or more lines" cxenpiia~ from pra~\d/f iQ 
unbundled loc=nl switching as a UNE applies, QwcsP must count ehc Pirzcs by 
customer localion, rather tlim by wire center. 
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(WJ ht is noirrqulred 10 price unbundled local switching ia Density Zone 1 
*igj,te cenitzr4 81 TELWG ntts. 

5@) Sqbje~t fo dispute horn olhcr p d c s  and the resolution of any such disputes in 
ptrt-+onj~r proccss, qweat's proposed amendment to SGAT language regarding 
$wfteh interfn01:s nt itre; GR-303 rurd 1'K-008 level i s  accepned. 

Q ~ ~ C F  li::f~me~rf@, aas ?he Faf-0iss Rave Agreed 

t42) Q w D P ~ ' ~  $GAT povisiuns on other items within Checklist Items 2,5, and 6, as 
&e p t ~ v i s f ~ ~ g  hiwe been agreed by chc parties, me satisfactory for adoption 
m d  &?tpp~avcd, T ~ D S C  provisi~ns - SO long ss the Cornlsany dmonstntcs 
tb~t it BZ& i-rli ~ccardancc with the; provisions -- are slifiicient for a favorable 
@wmm~ndatian in tlrc FCC review of an applicatioil for Section 271 approval. 

4+ ,i3Ba8'EX2 at Olynpi~,  Wzxrhingron snd effective this a day of July, 2001. 

PORTATION COMMISSION 

Administative Law Judge 
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NOTICE TO PARTIES: 

This-is an Initial Order, The raetioln proposed in this Initial O:rdoa is not i@ffestivb! 
until smtry sf sa final order hy the Utilities and Trsn~asporgmtiotn~ Cammissioa, If 
you disagree with this Initial Ordcr arid want the Commissiom $0 caeasidsn: yoBr 
comments, you ltrust takc specific action within the time limitis outlined bcPfi~, 

WAC 480-09-780(2) provides that any party to this proceedh,g bas ~VCPLI~ (20) 
days aftlea the sewics date sf this hit ial  Order to fi'alc a PefitiotnJar Adrrsinkirnti~~ 
Review. What must be inacludcd iu any Pctitiosn andl other rcqlaairemersnenb fa ra  
Pmiticsn urs ststled in WAC 480-09-780(3). WAC 4BO-99-780(~4) stsztai that an 
A~lswer to any Prfition far review may be filed by any paarty ~vithins ten (1103 days 
after scrvics: of the Petition. 

WAC 480-09-8%0(2) prnvidcs that b e h e  entry of a Fhal Order any part$ inlay 
SIC a Pc~i1ion TQ Reopen n rontesled proceeding to pcrmit resteipd of cviilcncs: 
essesrtisll to a decisian, bat ugla~ailablc B Q ~   DO^ rensdeltlalb!~ discoverab8e. at Bhw 
tiwc af heariog, crr for ofher good and sufficient cause. No A,nswsr Po a 3Pctjtian 
To Rcapcn tvill be accepted for filing absent exprss notice by the ComaetissAxzfs 
cntiii7lj: for such Amwcr. 

Omc ropy of any Petition or Answcr filed must bas eewed on iewh par@ o f  rceord, 
with proof of service as reqaircd by WAC 488-09-1120(2). 

An rarigilaali and three copies of any PcPlitian or Ans~vcr must be filed hy warnil 
dcli~ery to: 

Office oh the Secretary 
WnsBington Utilitim wad Tmn%postntion C'an~nlissiorn 
P.0.  Box 47250 
Olympia, W A  985047250 

or, by hand delivery to: 

Office OS the Secretary 
Wnslaingtaa~ Utilities snnd If~;isiiportalIoaa Gesnmission 
13QO South Evergreen Park DPivc, S.W, 
Olympia, WA 98504 
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%i $ P$k"$Fr C(SbIML!N3CATIIONS, IWC.'s ' } 
1 I ' 

$:~w~flitx.ac:c WrXR Seiztion 2 91 of the 1 : "4 -.--- - 
*3.,te~~mmtm%~atS~ns Act of 1996 1 I - <. - -.-7"f-- 

ig $k %$at$* al 1 
TWENTY-FBURW 

td? $+ WXt$T (C1$3h4EriCP;sWf CATKINSD lb?C.'s ) SUPPLEMENTAL ORDER 
1 

$@$ST?~~R# of i3antrd fy Avai lablr: Terns ) 
Pbmri"~f@ le Ssaon 252(fj af the; 1 AQDWSSING WOKSHOP 
"~%~m~m&arsfch~iam Act of  1999 ) 733RElE HSWS: CHECKLIST 
>"r*v,, , ,?S,"&.Y :aw"---, 1 ITEMS NOS 2,5, 6.  

$q$?x,& %%d$r, fk Co~ttmid~riora reviews the Thirteenth Supplementul Order (Initial 
$&deI!, tm ia/~4@l i ~ r d ~ ~  rdaaing to Checklist lienas No. 2 (U~vlbrarslllled Network 
E$g$#&wb+~h 3 v ~ h g ~ d l 8 d  T~ansport), and 6 (Unbundled Switching). The Commission 
m v s g 8 x  &~iSjcfzt 81"dw wifh respect to thejurisdictioncal peotnrent of I S P - b o d  
@@f~$ k ~ B P ~ P  rtl( olkr issues rnised by parties in responre to the initial Order. 

"big 3g 4- m~li&tecj psoceicdbg to consider the compliance of Qwest Corporation 
i;&%%tj, farnxerly haw w U S WEST Comdcat ions,  Tnc. (U S WEST), with the 

. . r - & ~ s " % ; * - - - * - . - * ~  

" 3 2 % ~ ~  1 % ~  intefa~io~ laf &is proceeding, U S W S T  has merged and become h o r n  as west 
C4+mm$w, Far ~~1"~$iytmcy stnd w e  of reference we will use the new name west in this 
&%%%L 

&kg i~ dcsiped, '~i,mong ~tt);er things, to produce a recommendation to the 
Y&&P& iImzgmni~pie$rs Cammission (FCC) regarding Qwest's compliance with certain 
~~+~~~&mainsaf$;tw. This ordos arddresses some of those requirements, The process adop-tcd 
k'fkgb p~w&rag eant~mplntes that interim orders including this one will f o m  the basis for 
s g"rnhxf w d a r ~ ,  h c r z ~ n d n g  previous orders, updated as appropriate. The Commission 

ar&t%kn ~rpr~tions far m~onuiden'ation ofthis order so that issues may be timely resalved. 
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requirements of section 271 of the Telecommunications .Act of 1996 (the ~ct) , '  mcl to 
review and consider approval of Qwest's Statement of Generally Available Terms 
(SGAT) under section 252(f)(2) of the Act. 

In this proceeding, the Commission must determine whether Qwrest has suE'ncientiy 
operled its local network to competition to permit the Commission to recommend tu 
the Federal Cornmications Comission FCC) hat Qwest be allowed ta entcr khc 
inter;LATA tall market. At its June 16,2000, open meeting, the Cohsaiion d ~ ~ w e d  
Qwest's SGAT to go into effect, subject to later review. The Cctmission h a  
reviewed the SGAT provisions during the Section 27 1 workshops tcr determine 
whether the provisions cornply with section 252(d) and section 25 1 of the Act, us wci I 
as rreyuirements of Washington state law. 

The Cca&sslsn bas also o u t l i d  a process amd standards for evaluating Qwcs's 
compliarncc with section 271. Qwest's compliance with the fourteen ''ChecMst 
Items" listed in section 27 1 bras been addressed through a series of workshops, *I%F 
first worhlhop atddhessed Checklist Items No. 3 (Poles, Ducts, and Right$ of Way), 7 
(91 1, E%l, Directory Assistan=, Operator Sewices), 8 (FVhite Pages Directory 
Listings),, 9 (l'dmbeiing AHlin?isAxation), 10 oatabases and Associated Signding), 
12 @iaHing Parity), md 13 (Reciprocd Compensation). The administrative Baw judge 
cntmd a Draft Initid Order om August $, 2000, md a Revised Initial Order oax 
Aqgwt 3 '1,2000. A find Cornuraission order resolving the disputed issues in 
W~rkskop 1 was entered on June B 1,200 1. 

The second worbbcbp a d k s s d  Checklist Item No. B (J[ntercornectjasn a d  
CaIlaa~ani), 11 ~ m k r  Py9mbiliw), md I4 @esde) ad proyisios of'thr: SGAT 
~il.&esshg,ae~ imm.  The txhinimtive law judged entered initid orders can 

23,2001, md M m h  30,2001. A fulal Commission order resolving the 
dispr~9.d iwes in W Q T ~ B ~ O ~  2 was entered on August f 7,2001. 

The CO&SS~Q;IP convend the third workshop on March 12-1 5,2801, to consider &a 
issues r c W  to @hecklist Item No. 2,5, md 6, and provisions sf @vest's proposed 
SGAT d b s s h g  these: issues. 1F]$e Comsraission wanvened a follow-up workshap on 
April 24 and 25,2001, to address wesolved issues from the March workshop 
sssioms, A b ~ s t n ~ v e  Law Judge C. Robert Wallis presided over the! worIahop, 

r)uring the v6srhhop sessions, the p d e s  resolved many issues and agwd upon 
c o n e s g ~ n a g  SGAT language. However, certain issues remained in dispute. " h e  
parties filed briefs with the Commission on May 16,2001, concerning dispuied issuer 
involvbg Checklist Itenzr, No. 2,5,  and 6. 'We administrative law judge cutered an 
WG%l Ordm fmdiig morn-compliance with respect to Checklist Items 2 ,5 ,  and 6 ow 

-, 

Pub. L. NQ. 184I04, l lO Stat. 56, cbpd$edaf 449 U.S.C. 5 151 at seg. 
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Bd3 24,ZQiIf The parties wgued disputed issues to the Commission on September 
3.2&1$ *TZti% Qrdw ~esolves #Ire issoes raised by the parties in briefs, comments, 

t3M &grrgrrelmt to ilxc Commission regarding matters in the Thirteenth 
Xarq~%~~$i fa ; l l  CIfxier, the. Xnitid Qrder entered following the third Worlcshop. 

7 

31 $F& 0~1.8c;isxngt ~ l z t i e  axEf their representatives participated in the third workshop: 
3&~?4i ,  Anfter-1, ritfarney, 3eattle, WAY and John Munn and Andrew Crain, 
h?E$meyk, l&ct~cr, CCk AT&T Comunications of the Pacific Northwest, Inc. and 
'S4:"X:i $~~$P;IE [~rvUecti\bcly BTgT"), by Rchwrrd Wolters and Dolminic Sekch, 
@T:$%~$%, L k % % t ~ ,  CQ; WarldCam, Inc. (WorldCorn) by Ann 1E. Hopfenbeck, 
&t%&~awg, t J @ ~ ~ e r ,  CQ; Sprint Carpomtion, by Barbara Young, Hood Ever, OR; XO 
%%:@hid@@fk4 dt~z6' (XQ), and Electric Lightwave Inc., and Advanced TelCom Group, 
incC $Kr0 '~~  By OT$;~DQ 4. Kapta, &ttomey, Seattle, WA;,McLf:od USA 
~ n ~ # ~ ~ m $ ~ a ~ i c g t i o n x  Sewiees, Inc. 'by Mar ime  Msiifield, attorney, Seattle, !VA; 
<:&%& C~n!m%aimti~n,s, Inc, (Cavad), by Brooks E. Harlow, attorney, SeattIe, WA; 

by 12,0!bcrt Crornwell, Assistant Attorney General, Seattle, WA. 

@ie&k&~6~J~gtmtiv:, law judge in July 2001, entered an Initial Order addressing 
dt;rqsif$$l ig%~m b ~ i  the W d  workshop. The Commission restates and adopts the 
@~%dt%~gs mad. oonel~irrns of the Initial Order, with the modifications discussed below. 

~e- !fk b5d&l165rdx[er wn~ltlde:d h t  Qwcsst must modify section 9.1.2 of its SGAT and 
the &pj3$~viakte mirrweGans, to state h i t  Qwest will1 provide access to UbEs in any 
Btx:W eq~a~etij,fy served by Qw-. Ttnis request vvoolaBd require Qwest to construct 
4~3%- f&~$fi;ki@.$lf: t~ ~ Q G B ~ ~ O X " ~ S  whore existing facilities have reached capacity. 

t :  eh*%@ - etzezi wnding rdiceisiaxvs in other jurisdictioac; that, it claims, are in conflict with 
&T lgsi%&% 0x&aqr; papooal. Qwesl argues that M., Antonuk, iiza the Multistate 
P Y $ X @ ~ & ~  Uskbmdfed Memlllark Elcrnent Report of Anpst 20,2001, states that 
""'&@e!i$ &ott.id generdly be required Ifa construct new facilities to provide CL13Cs 
w$$4 F ~ ~ F s E , ~ ~ " ~  MF, &'~snuli refers to sections 9.8.2!.1 and 9.1 2.2 as provisions that 
&;aw <t,"13EQ% ta .zsbf&~ "new facilities that Qwest tvould provide under its carrier-of- 
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last-resort obligations."' Similarly, the Colorado Hearing Com~missiuner required 
"that Qwest revise SGAT sectior? 9.1 9 to include the sentence: 'Qwcst will assess 
whether to build for CLEC in the same manner that it assesses whethcr to build for 
itself,"' stating that "This language will sufficiently address situations wilere Qwest 
rejects a request to build and then constructs the same facilities for its own 
customers." " 
Qwea dso characterizes the initial order as requiring it to build facilities for CLECs 
at no charge. 

In this proceeding, the Commission is largely tasked with interpreting Federal 1 ~ i ,  
W e  believe the best interpretation of the Telecommr~ciations .Act suppoat;~ &;re 

rwmtneradation in the Initial Order. We also endorse this position on irxdepncleat 
state goundls. Because this combined proceeding encompasses more dlan Qwcst'a 
eligibility for section 271 approvd, we think it appropriate to decide this issue here, 

Xn briefs and oral argument, Qwest cited various FCC orders (WE' Rensond U P ~ O P ;  
C'ollocation Relumnd Order) a d  court decisions from the Eighth Circuit ;as suppfiix~g 
its position. The C o ~ s s i s m  has reviewed these decisions mid orders and firids them 
mperslaasive in supporting Qwest's argument. 

%hr= fist Eighth Circuit opinion cited by Qwest §$ruck down the "Superior Qudity" 
provisions enacted by the FCC at 5 1.305(a)(4) and 5 1.3 1 1 (c)'. Thew mles required 
LECs to provide superior quality access to interconnection and unbundled nctworlr: 
elements upan the CLECfs9 request. The discussion by the FCC in paragraphs 224 
and 225 ~f the Local Competition Order are i ~ ~ e h g  in that the FCC drew a 

Id. wt 24. 
Decision No. R02-846, lnvestigilrioa into U S West Communications, hc.'s Compliance with 52-1 f 
(c) of thc Telecommunicstions A d  of 1996, Volume 4A I m g a s ~  hues order at p. 10 (August 14, 
2rn1). 
' 47 CFR 5 1.305(&)(4): [An incumbent LEC shall provide . . , inkrcomfection with the incmlatnt 
LEC7s nemo rk...] That, if so r e q u d  by a ale~omununi~orn carrier md to the extent tecfltli~afly 
feasible, is superior in quality to that provided by the incumbent LEC to itself or to many subsidiary, 
affiliate, or any other party to which the h c u m h t  LEC provides htercomcctim, Nothing irr t;E.<i 
sca'an pr~hibh wn incumbait LEC from powidmg inremnern&on that is Its% in quality ar aeie 
q u a  of the 12q~cstkg ~Iecomunications cber. 
47 CFIR 5131 ltc): 'To uhc: emnt  technically feasible, the quality of nn unbundled ncwo'l-k elereznt &% 

well ;u the quality of the access ta such unbundled network elemenr, that m i c m h t  LEC provides to 
a requesting telfcomu11icatiom d e r  sb11 upon erques, be superior in quality to thftt which thc 
incumbent LEC provides to itself. Lf 8x1 bcmbent LEC fails to mea this nqub~x~cnt ,  the incumbent 
LEC must povide za the state csmission &at it is not technicdly feasible to provide the* ~questsd 
unbu~rdled network element or access to such unbundled network element at the requested level o f  
qunfiry &at is superior to &at which &a: incumbent LEC providcs to i%clf. Nothing in &is section 
pr~hib* an in~unabent LEC Wrn porvidig intercomcction that is lesser in qurality at the role. request 
of the requesting ~?ecomlanicar~ionsio carrier. 
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dks%inctfen hawcen h e  "equal in quality" standard contained in section 251 (c)(Z)(c) 
t1-f~ '*sugleri~~r in qualityv' standard expressed in the aforementioned FCC rules: 

WE coztcludc that the equal in quality standard of se.ction 25 1 (c)(2)(C) 
rtquir~s 19n iiricwnbe~~t LEC to provide interconnection between its 
network suld that of a requesting carrier at a level of quality that is at 
f a t  indistinguishable from that which the incunbe:nt provides itself, a 
subsidi~ry, rn affiliate, or any other party. We agree wifh MFS' that this 
di$,y requires. incxrrnbent LECs to design inferconnection facilities to 
maef the J.~TFB~C t~cl~rzical criteria and service srmdards, such as 
probabilip ~fblocking in peak hours and transmission standards, that 
@PP used with their own neworb. "..(emphasis added) 

325, .,+Requiring incumbent LECs to provide upon request higher quality 
it~tcrcla~rnection they provide themselves, subsidiaries, or afZliates 
\tiill p~rmit  new entrants to compete with incumbent LECs by offering 
navel mrvims that require superior interr:onnsctiorn quality." 

cxpt~natkorr by the: FCC makes clear that it contemplated ixlcumbent LECs being 
mgimd PO plm, design md build their networks, including inteaconnection facilities, 
te &~mmadutc the needs of CLECs as well as the needs of their retail customers, 
yi@d %%at tk ZIE?~TXTX ''superior in qudity" should not be construed to apply to additions to 
1d~d91ag ~amrk facilities that provide a level of quality indistir~guishable from that 

hwnknr  LEC provides itself. 

FVith wpt ta unbundled network elements, Qwest cites the Eighth Circuit opinion's 
agernc~t %ha1 *. .'%ubsection 25 E (c)(3) hpIicit.ly requires unbundled access only to 
m i~curnknt LEC's existing network - not to a yet unbuilt superior one.'" The 
Fq>fTs Q i ~ w i a n  in paragraphs 3 13 and 3 14 of the Local CompeHtion order9 is 
c r r r i - = v - - 7  ,, 

Pi%w UGb. Bd, v. FCC, 120 FJd 753,812 (8' Cir. 195Y7), aff d in part, rev'd on other grounds, sub 
am, -%T&4" Coy, Y, ~ P W B  Utik. Bd, 525 U.S. 366 (1999). 
"iw~fi C@@bwr'Ifinrt &&r, $1 3 13 a d  3 14: 

313. Wektpcre %hat Claarg~ss set forth a "nondiscriminatory access" requirement in section 
2JB(%X$), mtbr &en .n adabsolute equal-in-quality requuemenf such as that set forth in 

25 !@X2XC), bw~use, in rave circumstances, it may be technically irmfcasible for 
imijsbt LECs to pmvidc requesting carriers with unbundled elements, and access to r;uc21 
e i m ~ ~ ~ , ,  ol;l&?, we qwI-inquality to what the incumbent LECs provide themselves. According 
w % m e  commasrtm& this pmblem wises in connection with one variant of one of the 
m%m@d mrurark e1mnetna we identify in this order. These commcnters argue that a carrier 
w-hg a g e s  to a ll,&ESS Icecat witch may not bc able to receive, for example, the kll 
m m  aCcwiifomkd muting features that such a switch may afford the hcumknt. In the 
ml: ck;dfol%lffunce whew it is &chically infeasible for m incurnbtsut LEC to provisian access 
@r s h m z  &PIS we eqqill-hq~ality~ we believe disparate access would not be: inconsistent 
wi& 8~nbTiFLtinatiQn requirement. Accordingly, we require incumbent LEQ to provide 
ad:i:ea% wnbtlndkd clemcnts that me at least equal-in-quality to what the incumbent LECs 
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again instructive, as it is clear that the FCC is discussing situations in which the 
existkg quality level of the incumbent LEC network may not support the 
provisioning of unbundled network elements that are either equal or superior in 
qtldity to the elements the ILEC provides to itself. Taken in that context, tfir Edgl.iilil 
Circuit's use of the term "existing network" as contrasted wirIa an "unbuilt supa+ior"' 
network cannot be construed to mean what Qwest contends, Foamote 33 of the 
Eighth Circuit Opinion also supports this interpretation: 

Although we strike down the pCC]'s rules requiring i~ncumbent L E G  to alrcr 
substantially their network in order to provide superior qualip 
interconnection and unbundled access, ave  endorse the Cornrnissioai's 
statement &at 'the obligations imposed by sections 25 l (c)(2) and 25 1 ( ~ ) ( 3 )  
include modification to incumbend LECfaciliiias icp the! extent necessary IQ 

accommoaIrate interconnection or access to nehvork elemen/$. 320 K3d 7-72, 
n 33 f e n p h i s  add@ 

18 In %kit: instant we,  the CLECs ape not requesting superior quality access to unbu3dfcd 
aetwark dements - they are requesting access at the same level of quality that Qwcs~ 
~miendy provides to its own customers. The access the CLECs request, and &st tuc 

provide tkmselves, and allow form exception @ this requirerner~t only where it L 
i%chidy infeasible to meet. We expect iricumbent LECs fro fulfill this requirerncnt h neatly 
aiI ia~rii~lces where they provision unbundled elements k c w e  vve believe the techraioal 
infeasibilify problem wili arise rarely. We further conclude, however, that &the LcwnbmS 
E C  must pmve to a state commission that it is technically infeasible to provida access to 
unbundled elemmta, or the unbundled elements themselves, at the m e  level of quality that 
the incumbent LEC provides to itself. 

3 14. Our cmclwion that an incumbent LEC must provide unbundled elements, rn well m 
a c e s  to them, that is "at least" equal in quality to that which the incumbent piavides iacIE 
does not excuse incumbent LECs fiom providing, when quested and where technically 
feasihk, access ar unbundled elements of higher quality. As we discuss ktow, we do not 
belimc dwrt this obligation b unduly butdemome to hambent LEGS because &e 1996 At;a 

nquires a requesting carricr to pay the costs of unbundling, and thus incumbent LBCs will k 
fully coarpwrted for any eRorts they make to hm,,zase the quality of access or ciemerits 
within their m network. Mu~ovm, to the extent this obligation nllows new c n m t s ,  
including mall entities, to offer sewices that aat different h r n  those offered by the 
incumkng we believe it i s  c m i m t  with Congress's goal to promote imal exchange 
camgepition. We note &at, to the extent an incumbent LEC pio.ifides an dement %with 
mpEPio~ level of quality to a particular carrier, the incurnbcnt LEC must provide dl nthcu 
~epcsting carrim with the same o p p m i t y  to obtain that eelement with the equivalent higher 
level of quality. We filrpha note that where a requesting camer specifimlly requests &cews or 
unbundled elmerits that rnre Iowa in quality to what Phe incambent LECs pra'vidc 
themselves, inmmbat LECs may offer such inferior quality if it iS technically feasible, 
Finally, we conclude that Ule incumbent LEC must. prove to a state conrnh,4kon &a? it iti 
xcdmicnlly infeasible to provide access to unbundled elements, or the mbmdled eitrne~~& 
rhenrsstvcs, at a #eve1 of qucility that is suptior to or lower than what the incumbent LEC 
provides Po itslf. 
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again instructive, as it is clear that the FCC is discussing situations in which the 
existing quality level of the incumbent LEC network may not :;upport - te  
provisioning of unbundled network elements that are either equal oor superior in 
quality to the elements the ILEC provides to itself. Taken in that context, the Eigtrtil 
Circuit's use of the term "existing network" as contrasted wirta an "unhuilt superior" 
network cannot be consented to mean what Qwest contends. F'oomote 33 of &e 
Eighth Circuit Opinion also supports this interpretation: 

Although we Mke down the pCC]'s rules requiring i:ncuxnhnt LECs to alwr 
substuntially their networks in order do provide superitsi- gutdiiy 
ifiterconnectiors and unbundled access, we endorse the Commissiarr's 
statement that 'the obligations imposed by sectiorrs 25 1 (c)(23 and 25 1 (cj(3) 
include rnodific~tion to incumbent LECfacilities fa the exfeart ncecesswy t~ 
accommo&te i~?terconnection or acwss to network eltrrnents. I20 F.3d 733, 
rr 33 (emphis  adddj  

18 h fie instant w e ,  %hahe CkECs are not requesting superior quality access to mbmdlcd 
metwork elements - they are requesting access at. the same level of quality that Qwe30 
cme~fdy provides to i s  own oustomas. The access the CLEGs request., andl ?-hat we 

provide themselves, and allow for an exception to this requhmunt only where it k 
iechicdty infeasible to m e t  We expect incumbent LEG to fulfill this rcquhmcnt % nearly 
dl isstances where they provision unbundled elements because vve believe the technical 
infeasibility problem wili arise rarely. We frsrtfaer conclude, however, that the ia~cunnbenu 
LEC mtlst pmve to a a t e  co~l~nission than it is technically infeasible to pravidr, access to 
unbundled elements, or the unbundled elements themselves, at the m e  level of quality tkat 
the incumbent LEC provides to itself. 

3 14 Ow coarclwion that an incumbent LEC must provide unbundled elements, wcIi m 
3 c c w  to them, that b "at least" q u d  in quality to that which the incumbent  provide^ it3~16 
dm not excuse incumbent ZECs from providing, when quested and where: tech~icafly 
fesrsibk, muss ar unbundled elements of  higher quality. As we discuss klow, we do not 
believe that this obligation is unduly burdensome to incplanbent LEGS because tPIt 1996 Act 
n y u k  a mpcsting canier to pay fie msts of unbundling, md thus incumbant LECs will k 
fully coinagensoed for any efl~rts Uiey make to bcmrase the quality of access or alemevita 
withiin their OVM netw~rk. Mumover, to the extent this obligation allows new cnmts, 
hcluding small entities, ~o offer services that are different firom those offered by tho 
iacumbnt, we bliwre it is consistent with Congress's goal to promote local exchange 
mmpetition. We note that, to the extent an incumbent LEC provides an ePemm: twjZh a 
aprriar level of quality to a particular carrier, the incumbent EEC must provide ail other 
~ i p & g  colrrim with the same opportunity to obtain that element with the equivalent fiigh3rer1 
Ievel of quality. We further note that where a requesting &er specifrcslly repests accms or 
lanhdied element$ than arc lower in quality to what the: incwnht L E O  provide 
ttnmwlvm, incumbent LECs nay offer such inferior quality if it is technically fewiblle, 
F S l y ,  wc conclude that the incumbent LEC alas prove to a state cammission that it b 
~clmimlty infeasible do provide access to unbundled elements, or the mbupldled e i m c n a  
themsslva, at a Iwel of quality &at is superior to or lower than what the incumbent 3,EC 
pmvides to itself. 
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rejutre Vrvc@ KG pmvide, ~vould require modification to Qwest facilities, rather than 
%abPe3i%%tia! x%ltemfi~lt~s to provide superior quality facilities to CLECs. Accordingly, 
%$IZS ~eq.baXr~t;c:~nen! docs not violate either Federal law or the decisiolrs cited by Qwest. 

- - . 'i k% e%alri&ng Q W C S ~  to provide facilities to CLECs in areas already served by facilities 
&c$t arc urcd tu fialf capacity, we do not ask Qwest to do anyhng different for CLECs 
~ T Q ~ Q  :4p,~k.t if wailld do for a retail customer requesting like faciliti~es. We do not 
z%~tiulro Qwea to provide such facilities "for free," Our requirement neither limits nor 
pzaWg43~ Qwest from recovering its investment in the same way it would recover tho 
i~k~a~ataaf$t i t  makes for a retail customer requesting a similar facility. We expect that 
this &pp$o~~h will ~vuirf placing undue hardship on CE,ECs when *heir requirements 
FOB -f,,W% iil 't;l tuca~3on tire small, and where Qwesa would normally be obligated to 
bi8ki!Q m[we capscity due to ~ ~ o w t h .  When CLECs have larger demands for UNEs 
@*n~.ibn w4~xl;fd be expected from a retail customer, the CLECs should have the option of 
$li&$i% se@i$ng f~ztsrblc construction terms from the incumbent or building their own 
f~ i l i f ics .  

1-1 @%s: $Qal~ctians an EELS: %ssues WA-EEL-1 and 4 

,& ?Jk f trtiti32 8da r~jecred sections of Qwest's SGAT that irnposecl conditions on the 
t@tt o$C&mced Extended Loops (EELs) by CLECs. The Initial Order referred to a 
@tet-r'~%% C~rnissiorr, arbitpatian ~rde r ,  Sprint/US West Arbih'otion, UT-003006, 5Ih 
+iL@p+pjf flrdcri which rejected Qwest restrictions on combinations of UnTEs for 
~ ~ ~ " q ~ c : $ .  

r *  
.I. i QW-SX &zg~~s  &at h e  FCC, in its Supplemenral Order Clorijication of June 2,2000, 

km det~mincrd local use restrictions should apply to new EELS as well as to 
~%~rx\"~~:rsinrks from ~;pecid access, citing the potential harm to the fimding of universal 
-SW~CC if +&~ci?bss chvgcs are last through wing EELs at unbundled element rates as a 
 it^%^ ~FQP ~ p c i a i  access. Qwest dso  cites the Multistate repoit as supporting its 
pwi~i$+n Bat Qae l a ~ d  me requirement should be applied to all EELs. 

0 L 
F A  $@i~tf  CidgC$ F O ~ D ~  t%st the Initid Order is inconsistent in requkhg Qwest to 

&$h%imrte %In@ restrictions on EELS in SGAT sections 9.23.3.7.1 and 9.23.3.7.2.12.2, 
&t $ilo*oxg to smd the restriction on connecting EELs to tariffed services in SGAT 
@G~~X%II 9,",J2.?,2.7, Joint GEECs maintain that the FCC's temporurj restriction is 
amchw ~pTics only ?o conversions of specid access to EELS, and only to 
cqninzs%li3e between EELS and eariffed special access services. 

"-a 
3- El?@% gP&e pol im;~ objectives of the Telecom Act is to remove restrictions on access 

40 f&~ttiGe% %at ihmper the: development of competition ien rtelecomunicatiom 
gg~&gt% Th"i the: basis af the C o ~ s s i o n ' s  decision in Docket UT-083006, the 
Spi~.tI%i$ W a t  rtrbimtism case. %ht: FCC has extended a temporary restriction on 
ea:tt~.liie4lrii~rta Q EELS from special access circuits, but has declined to decide the issue 
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pt=nnatnc;ntly until it considers more information about the interplay of access clrarge:;, 
universal service, and interconnection. Until the FCC decides the issue, hc: 
Commission finds persuasive the reasoning and the policy staad in the Comrnissian's 
SwrintKJ S West decision in Docket UT-003006. 

24 As stated in the Initial Order, if the FCC releases a policy decision on the. EEL issuc, 
Qwest may propose a modification to tbe SGAT reflecting that de!cision. Until thctl, 
the Commissian cotlcIudes fhart the mserted interplay of access charges, universal 
sefiee, and intereannection does not w m t  any restriction on the use o f  EEL,s, 
V ~ v e d  ssMvice and cornpenition are both impoptant policy objectives, wd while 
restricting use of EELS would clearly binder cornpctitian, it is far from clear &zit susrh 
a restriction is necessary to preserve or advance hlniversd service, I%e existing 
access c h g e  mechanism that Qwest and other local excbaage: ccmpanies lase to 
receive P3niversal senrice support was developed with the potentizkl for competition in 
mkd. Therefore, we decline to change the decision reached in the Initial Order on 
&is issue. 

Caunfintg ESP Traffic 8s hcrall Traffic in Calculating Lsesa7l Usage! Restrlcbitap3 ~ C I P  

EEK: WA-EEL16 

25 The hitid Order found akat ILSP-hund -c in Washington should be cansidwcd 
bail W c ,  consistent with previouls dings.  Tke decision had no effect an the 
SOAT, since the Comnmission also ordered that the locd-use restrictions ?.hat wgre the 
subject of this argument be removed fPom Qwest's SGAT. 

26 Qwest q u e d  that the FCC's IS? Remand Order clearly established the FCC's 
jmisdicfion aver ISP-bound rraffic, and that the Comrrnission mwst reverse the Innitid 
aj~dm's designation of &e &&is as local, because the FCC has ruled ehat it is 
interstate. Qw& Ci;tes the Mdti-state Initid R.ccomendation in suppeat of  its 
psition. NQ other party comenkd on &is issue. 

27 The C o d i o n  believes, as Qwest proposes, that states have been preempted by the 
FCC" 1I.P Remand Order on this ques%on, and that HSP-bwd must be treated 

. as interstate- for the pwpose of detez-mbbg lied use of the facilities in question. 
However, lxcmse we have ordered Qwest to remove usage-based criteria from 
c~n5idc:aation of facilities being priced as EELS, om changed position acknawledghg 
Federal preemption bas no p m t i d  effect. If, in the fbture, the FCC makes a find 
B e t d a r i o n  &bat a fad-use restrictions must be applied to h$zstate pwchmt",~ af 
EELS, such ~ s t r i ~ t i u n s  should count ISP-bound tmEc as interstate rather h locd. 

28 In reaching this conclusion, the Commission also acknowledges the concerns 
expressed in the Multi-me lniW Recommendation. Mr. Anton& tire facili~tnr for 
the Mtnlti--state pnxe&g and author of the recornendation, poinrs out th:kt tht: 
effect of designating ISP-bmd traffic as interstate, and requiring CEECs ta pwchase 
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%+mwS s~cegs f~cilifics when providing such service, will result in ;XI inequity 
k%w$~%t dg f28sECs timd the ILEGs, who cm continue to provide ISP custonlers with 
st- , ,  nn A, B +x&w$P. S C N ~ G ~ . "  The Commission echoes these concerns, and expects that 

&kt? PT3: wilt ;~i.itIreq;~ h n .  

c!%@d <;@mplbg~s with 5!flitoln?safe srrmd Retail Qualie Standards: WA-CL2-fib 

2~ TB 5iegrta~ 9.12 of$& BOAT, Qwest cominr:d that it would comply with aI1 state 
$4tw$~ia3ia % t ~ l i t y  siamd&s in providing unbundled elements. The Initial Order 
@-f$$f@d Qw@$t*s $GAT to state that Qwest will comply with all state wholesale and 
~hff s~wiee ~sxnlie ~ t l ~ r ~ b d ~ .  

i8p: &$%+%at &%b % k t  the Csmaisslon clariFy the order, to speci@ that Qweslt must provide 
@i%$iI p&%y faris UNEs lyi& retail analogues. Qwest points out that some INEs do not 
hrarv r d  Wogufs slid that the ROC OSS testing forum' resulted in performance 
M~b%k% $@lag egabtished for those elements, which should satisfy CLECs. 

2 dt& &gpf,yiag retail quality standards to wholesale services will provide 
@ @ &aw@f layel of aemice, which is prohibited. Qwest also quotes fkom the 

g~ff.&a~ rT&%firrg Culmmissi(one=r Decision (mdogous to a Fhd  Olrder) which states 
Bk GtdzCs w$axnBng Xmae rebil service quality rulas to apply cara buy retail products 

retail qdi ty  service mies would contradict the Colorado 
Ealm; t a d  that UNEs are wholesale products sold at 

~-2s~Bggtig ~ G G G , ~  alder wdholcsale rules and should only be subject to wholesale 
~ ~ B S B ~ Q  4"adhs0 No o&er$f comments were filed regarding this issue. 

z .  
3y iz %4 ~QXP famtendcd the addition of compliancle with retail standards to be 

$qd@%I %bm @ r&aiI 19f~aPogue exists, and revises the required change Po the SGAT 
%$ b0id &$ f~tj@%%f 

'*fa &&~Go~B, Qwwt $MI CQTPI~IY with dl state wholesale scwice quality 
&%dm& a d  ~itjeir appropriCpYe retail an~logue or perj%rs~aarrtcs! benchrnmh." 

.-n* **nm *,*--*am-.s- 

%?J&, d w s  n@t *c. W C B  dmkion that m ~ t e d  this potentid inequity, it may well fall on the 
%%'BTOE m& w&&r %we cctlr~miS~j~tns to rk;~olve it. Thc disparity that results from charging CiECs 
%%w%w ~ m s %  fw g w i c e  to ISP custrrmtss while excluding those charges b r n  Qwest's own rates 
rw&%e$~iu*km akwt mi+r;mpZitive, effkts of west's rates, both to ISPs that it serves directly and 
ti3 @wig #mi4 W R M ~ ~  who CBII /SPS. It &SO raises questions about the prices that Qwest itself 
%Leg& f% m i e c ,  WEE Qwest not cxitirig &at market. 

" %CK fa%& fau &a: $aL@nnal &mi@~t Comminm, compnising representatives of the regulatory 
'1;433172n&w&: L iP1. whieb Qweg;t provides local exchange sexvice. The QSS (operationdl support 
%%%~rna ~ X L G  m tats t p n w r d  by the; ROC an behalf of the states to verify operation of Qwest's QSS 
%%qm%mb &s &If5t-y of htmnimtec:cObg carriers m receive the service they peed fioan Qwest. 
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Crznnecting UNEs to Finished Services: WA-CL2-6, %[Pa-'itTPIEsC4 

32 The Initial Order required Qwest to nmow the prohibition against camectlng Ui"9823 
to "'Finished Services" to a prohibition of connecting loop or loop-tmsport 
combinations with tariffed special access services. 

33 Qwesl waintabs that the Initial Order is too broad and conhay to cxisting Iav, i t ,  
states that the FCC docs not require the comection of UlqEs to finished services, rmd 
that comections of UPlJEs should be limited to services necessary to provide locd 
exchange service. Qwest refers to a Colorado Wearing Cornmissio.uer is  finding ?hat 
existing rules prohibit the connection of 'eJF?TlEs to the items identified by Qwe,rt as 
finished services in the SGAT. Qwest states that it will not oppose: the cunaectinra of  
UNEs to local exchange services, but believes allowing comectiort to nondacd 
smice~ces is not comi~bpnt wieh the gods of the Act. Qwest's SGAT has bcen rtvisccl 
to state that '%oops or loop-transport combinations will not be dirc!cdy ~oriflc~acd to a 
w e s t  special access service." 

Qwesl's SaAT revisions are sufXicSent to broaden the services whati sran be corlrrccted 
with W combbtioms. Revising the SGAT to adlow a broad range ofsewi~es to be 
comected with ZTPhE csmbinations furthers the goals of the- Act and is consis~ent with 
other Commission decisions. Qwest's SCAT also contains ''change of law" 
provisions so that further pmlhibitions impsed by the FCC can be accammodated in 
it. The Conm5ssion wndudes Ohrat no c h g e  to the SOAT, as reariscd by Qwest 
a'bove, is required at this time, 

Tae Initial Qrder polposed, based on the FCC's Second Report and Order, that Qwe4t 
provide regcnmmticm required in cross-comeets between itself mc2 CLECs, md &at 
the cost of my regeneration not requested by CLECs should be spread cquitilbly to dI 
usem sf mest failides hcIudhg @vest. 

Qwest: states that it appreciates the Coanrslission's statement that it is entitled ra 
recover ~gme.ratioia costs md that it will address Its concern about the d i n g  in 
response to the Commission's identical ruling hl the 15" Supplemental Order, which 
was the faxnai order on Workshop 2 issues. 

No change is naccem to the Initial &der. 

The hdtial Qrderr recornended that ?he §GAT be modified to elirminate the 38 
distinction between LIDIT and JETXIIT. It stated &at the only apparent dBaer~ce 
jw&&hg (SBmnt charges for the two elements was the owner at the far end of ehe 
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t&mpM- X13e fl%i%iaf Clircier did not specifically state that Qwest must conform the 
phcezk@ -EG fi%% ~EmctUtc for UDIT and EUDIT. 

-18% -5tu C&%$t~sten&+ C)~h:st stiggested that this issue had been briefed in the generic cost 
d$w%*$ {G5-*6'153013], that bath palicy and cost issues had been presented in that 
$~zbsgdjag, md ahst Qwcst kIie\yes the Commission should decide the policy issue 
i ~ o  &&$ il&?keL Qwet c~zaracrerizcd i ts corments as a "placeholder," notifjing other 
~ + 2 i ~  j.h& it ~ v a ~ l d  n d d ~ s s  t h e  issue: in d ~ e  generic cost docket. 

'fb Cottxttd%tiaa% review of %he records in UT-003022 and UT-003013 indicates that 
lk $*.%& OTI rfw ~ I k y  I B S U ~ S  is nit~ch more comprehensive in this Docket UT- 

r'bc Initial Ortfer't3 recornended treatment on UDImT'/EUDIT presupposed 
1Wt $$E wsrrdng s f  e'fcmrrts would reflect no distinction between them, and that 

wasiffid n&e t h ~  jzdcing camistent with ow decision here. The Commission 
&@m& %i$h %kc JPlitijaX 6sdsr recwendat ion  on this issue. The policy decisions 
@@&k Z%F$E~B t%itl h folf~;)w&d in the determination of pricing for these elements in 
!%W&PO 17~-O03Df 3, 

#a&mi cnlific raard and the file in these proceedings, the Commission makes 
I& -$kx!l@%hg fig%ds af fmt and conclusions of law. 

V, FINDmGS OF PACT 

$ 3  8 Co~amtian, fomerIy U S VVEST Comunications, Inc., is a Bell 
(mqf j~g  campmy @OC) within the definition of 47 U.S.C. 5 153(4), 
~ p ~ i d i u 4  i~d  ~xd~mgr: telecomunicatiom sewice to the public for 
je@mwrmtian ~ G t i n  Qhe state of Washington. 

423 '~IE C~~innjswZon is m wgcncy sf the State o f  Washington vested by statute wErh 
%kc %U&G~W to ~guIwte: the mtes and conditions sf sewice of 
t ~ ~ ~ ~ a i m ~ i c a s j s m  canrganies witbin the state, to verif) the compliance of 

Mtkk gZ@ ~ q ~ ~ ~ m e f r t ~  of section 27 1 (c) of the Telecormflmications Act 
&' )%GL; B& $8 mylew Q w ~ T ' s  Statement of Generally Available Tenns, or 
%CIAv$;, wt&r ~ e ~ t i o n  252(f)(2) of the Th:lecomidIllications Act. 

$ f 'j $@$ion 27% ~f %he ACC cantaim tke general terms and conditions for BOC entry 
$$%@ id&zf*&TA mztrkc~ 

a & s  Fn~:mg,mt ja 47 i,f,S.C. $271 (d)(Z)(IB), before making my determination under 
9b4z $a$ios tt7-r FCC is required to consult with the: regulatory comrarission of 
m y  ~ & j e  hr. i s  the subject of a BOCVs application under section 291 in order to 
+# ~ i t y  galnpfim~e of the BOC with the ~qukenrments of section 271(c). 
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( 5 )  Pursuant to 47 U.S.C. $252(f)(2), BOCs must submit any !statement o f  terms 
and conditions that the company offers within the state to the gate conixslission 
for review and approval. 

(6) On June 6,2000, the Comission consolidated its review of Qwest's SGAT in 
Docket No. UT-003040 with its evaluation of Qwest's compliance wiSh the 
requirements of section 271(c) in Docket No. UT-003022. 

(7) During sn workshop held on Much 12-15 and April 24-25,200, Qwcsi and a 
number of CLECs submitted testimony and exhibits to ailow the Commission to 
evaluate Qwest's compliance with the requirements of secltion 271 (c), 
concerning Checldist Items No. 2 Wundled Network Elements), 5 (Unbundled 
Transport), and 6 (Unbundled Switching), as well as to review Qwest's SQA'T'. 

(8) Section 9.1.2 of the SGAT sets limits on Qwest's obligaticrns to build facilities 
requested by CEECs. 

(93 The FCC's ISP Remnd Order established eke FCC's jurisdiction over I$P+ 
bound t rdl ic.  

(10) Some UNEs do not have retail analogues; for these elemem*, ?he RaC7 DSS 
testing Pbm established perl?onnmce benchmarks. 

f 11) Qwest's SGAT section 9.23.1.2.2 has been revised to statt: that "Loops or hap- 
transport combinations will not be directly connected to a Qwest special ace&&% 
seavice." 

(12) Qwest has stated it will address its concern about the Comissian's ini~al 
decision on recovexy of regeneration costs in response ta the C o ~ s s i o n ' s  
identical d i n g  in the 1 5 ~  Supplemental Order on Workshop 2 issues. 

(13) The hitid Order re~~mmmded that the SGAT be modified to eliminate the 
distinction between UDIT and EWDIT. The record on Qhis issue in this docket i3 
more extensive than the record in Docket UT-0030 13. 

W, CONmUSIIcCQWS OF LAW 

55 (1) The Washingtan Utilities and Transportation Commission has jurIsdicbion over 
&e sbjm mamr of this proceeding md the paslies to *%he praceedmg, 

56 (2) The limitations on @vest's obligation to build e d d i e d  b the SGM are 
inb:o&sg~ne with Cornurnission policy or with the goals of the 
Telecomunicaiionas Act of 1996. 
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f ' F ~ E  trmtInen1 af SSP-boaand traffic as local violates the FCC's ruling in its ISP 
R D ~ E X ~ ~  Qrdu, BIG FCC, through its ISP Remand Order, has preempted the 
Ca~~amisirsrsk jinrisdictiorr to defermine the jurisdictional treatment of ISP- 
$*%%ad $mfGc* 

$ 4  Q5ve%&" SSQAT lmgsnagle regarding adherence to retail service quality standards 
d117;sid iw cTilmgad to lacktowledgr: UNEs having no retail analogue. 

[$I ' 1 7 ~ ~  rdiicy de~isians rqarding UDTTEUDIT distinctions that are made in this 
E~OCLEI S ~ Q U ! ~  be used as graidaslct: in setting rates for those elements in Docket 
'trI'*.J%38FX 

TtiE c a & H  ORDERS That: 

$$$ @%%$t mwt mvise ih SGAT construction requirements 40 reflect the decision 
bnwJ ~ ~ i m n e n e  articulaled in pamgraph 267 of the 13" Supplemental Order in 
%%$ pmc~&mp;* 

FSP-itmd t r f l t ~  shoUfdj be treated as intersstate trfic for purposes of Qwest's 
$GAT, 

$ 3  Q w @ ~  mast mvke SGAT section 9.1.2 to reflect the modified language stated in 
&is 0 ~ & r  at v p r w h  1.egdbg retail service domes. 

@%%%k"s madifiaa~arn of SGAT section 9.23.11.2.2 regarding comectio~i of loop 
ar t W p w p r t  combinations with special access sewices is accepted. 

$ 1  T b  Comission will camider comments regarding regeneration costs in its 
r e c t m s i d d ~ a  of the 15" Supplemental Order on Workshop 2 Issues in this 
khkcl* 

$ 3  4ixd Cotm~lssioxr a.hhs jurisdiction to hplexnent the terns sf this Order. 
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-fb 
DATED at Olympia, Washingtnn and effective this3 day of December, 200 1. 

NOmC1E TO P 5: This i s  a final Order of dbe Cornmissio~~ In addiiilaa~ 
Qo judicial review, administrative rebf may be available through a ]lacfibion f ~ r  
rwbpnddera~on, filed within 14) days of the service of this Order plamuamf to 
RP"UV %.05.4'"10 andl WAC 480-09-810, or a petition far reheatriag pamanant Po 
RCW 8O.rlP42083 apr WCW 88.84.200 and WAC 480-09-820[1). 
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1 $'if". & f&. %$A rZ%;f.;R C3%: "CI IC f KSrEiS'E'B4 ;ArB'l ON ) 

[ tk9 u $;~",5;t;~ aL c:t-~lr~a~r,~~r.rntf~~s 1 IIPocRcet NO. T c  4) t- 165 
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i 

RESH*ONSW BNIEB4YIl)lt; A'l'&I' REG A RDINQ: 
$' f f  Et*%r;lz%Slq I'Pf.:k8 4 - UMBUI\IDILED LOOJ'S 

4%& if '̂lbkztqKBt18'S' X'FEN $ 1  - I,OChIl WLJBLBEIP P'OWTAB]III,ITY 

f i k- 7 f ; ' ~ n ! * s n t ~ i i i ~ - i ~ ~ t i t ~ ~ s  13s rhe Miciwcsr, Ir~c. ("A?'&T") submrts tlle following 

$tr-s+.it-.g iSriti id A'l'&T K~g~r i 'L i l~g  Cl~eckiisi 1 tcnn if - Ilnl?undled L.oops, including 

" 2 1 .  - s w L  ,;-i~tS f sntS Xylrritn$r rrliil t3hccklist ILuln I I - Local Nun~hcr POI-Labi l ~ t y  with the 

;ik:iit?bi. I: ik=:-l f5iif4js+ t 4 j l i i i ~ ~  Ctril~mission ("Co~~~misslon"), 

r, G '%!it Sf >S,E:,)t ~,tPOIbS. 

a *  3,sttp tsriart;!. 

nr, m i a t i o n  to Builcl_. 

e ? 5 ~ & - 4  7St!r'ltilf~ ?"fi(r:)(I')[B)Iiv) of  lhc Act, ilern 4, (Z\YCSI is scquircd to provide 

,sk:rr*rl%, I l iSE%!!t&oI~ ;XC*~C%S t o  ~~nhunclled IC)OPS, I r i  addition, the Act states that Qwcst ant) 

,r;~~,.t , f., i;rr+$c.u-i+ L: Zias~d ~ % L ~ ; I I I ~ C  I : O ~ ? [ ~ ~ I I I C S  IL'LECs") \nust provide access Lo unbundled 

i :+ tt:id?i 6, j '  f 'Zf:il"'i ' i f u l  r;klcs, icrlns und cor~ditions that arc just, reasonable, and 

.. / 
: h r f ' ? : 3  ,r Girri:?b~it+iF ( J ~ L c s ~  SC*~.~ISCS 1 0  i t~~g~ i i e~ i t  the capaclty In i t s  network l o  meei CI,EC 

.,I: i - , , - ~ i ~ i  j.? grit.\ &:$ f i j ~  !IS i ~ w l t  I'L'LII~ C U S ~ W ~ ~ G F ~ .  Q W C S ~ ' S  refusal IS  contrary to thc Act 



$zBh.il %tr;ry 1 6 5  prrrvrdi. ~ i t ~ h ~ i ~ ~ d l ~ d  nctwork elcmcnts on "tcims, and 
; abf~abrf4rritk tRtzt iirc jtisl, scrasot~;x\~lc, rind nondiscr.iminntory" means, at a 
?zani+;akmsn, 6r;it u.hr~tct'i;.r those ter'liis :tnd conditions arc, they must be 
rq$fr~e+t,B ~+$lii11!~ 4 % ~  adf rrqrteat ing cart-iers, and wlie~-c applicable, they must 
?.;: ~tq23:tl  3 3 %  111~ ~CITIIS and ci.,nditions under which the incumbent L.EC 

? 
~:rra i j zAa:P% t r t ~ t ' t i  C!CIXIC~I~S I0 itself. 

%!.K O'Y 'ic,'"i dkifi:3 itlbi? rctjulrc thilL the lLEC provision network clemcn ts to CLECs 

;+& ~;ZDP\ ~ * > ~ h l ~ t i i ! ~ t ~  IIEI less fiivortttrle ihan the ternis and conditions under L~fiich the 

i 8  tttr d i ~ i  a4F ~ , ; f ~ f ] l t ~ f f i f i r ? l l  Qlr~i(*r, the only limitation the FCC places on the ILEC' s 

; * ~ * T ~ ? ? ~ S * - S Z  wl t : l~% %r\  tirrl.ru11dlcci irltcroSfice facilities. In that Order, the FCC stated: 

%i!fTkI T*glw-i?ii~ii~tl (:'tlalitiori cclntcllds that incumbent LECs should not be 
a~i3tjri.t"rb rct iotl~IRlci lrcw hicilitics to ilccommnodatc new entrants. We 
h4.g r:rlirLii~!c.ta.d tfic cco~l~lfiic imptlcl uf our rules in this section 011 srnall 
4ib,uf~iZ%i'nt S$Ys fn this section, for example, we exl~ressly l i m i t  t he  
@T**+L~LNE~ I$ U ~ F \ S U I I ~ ~ C C ~  interoffice facilities to existing incum\>cnt LEC 
$izi-ri,r%ir\, lk'c ;~lsn nutt: that Scction 25l(f) of the 1996 Act provide relief 

4 
lira b7i:-r:,lrnr;a 3~rstij1 l.T!CJs frvm uclr regulations under $ 25 1.  

C6t ZriBc illti. I -X I ( '  r-ccopnizcd llic economic impact on siilall lLECs of having to 

tlr,H,? $9 i~!b'~f i ;9a1i  g l ~ d  e ~ [ f l t ~ i t l y  he161 thilt :ill fl.&C~ need not build transport, it inade clc;u- 

;tttat kk; ,!S! trtttet'~~~"tt~ork C:!CII)CII~S, $ 2511f') provides the rclief for rlcrcti lLECs from any 

3:4,.t,i:ts,:r3.f, i t g l r+ ; ib - t  1 f j l r ) O ~ r ~ ~ l  tjn the ritr.rr/ lLECs as a result of hasing lo build network 

C 

~ 4 ~ 1 ~ a i . i ~ f : .  $%ti  I ! +l:(,'~ - '~IIc ~1c:is ~ I I ~ C S C I I C ~ C :  20 be drawn from this portion of the Orrier IS 

3 s $2 i = i * & - C i f ! p ~ .  t i , b d ~ i c ~ ,  '1 .il,;i 111 ;,,,o~,p,ny~ng footnote, [he FCC s[atctl lI la l  "[tlhc tcrjn 
p- e ~ , ; : .  ,sr+i:g* . i+~$.xjtq*k :~~&ihl;~flo~) " lii., 11. 684. 

n - %  6 3 + d . - f l . i l  

9.6 .+$ 4 i ? ~ . ~ * : I J I s ~  i &tttlj:flt$ C)~.uier, 374 
?b7: ~ 3 - s ~  :*a j>hl : ~ + I ~ X  +ailr f ~ r ; l i  il..i:CS&; ttlrreforc. II,ECs such as Qwcst cannot scch excmptlnn frilm 
; d%k, ,La--- >, + L- 73+4* f : i ~ ~ - ~ < : i ! k ~ { ~ j  5 +?5i[fl 



;'is ~ I J T ~ H " ~ '  I ' \ ' I C ~ ~ I I C ' C  of' Lllc FCCS I t~fcnt, when citing to this sectlon of its order- ti1 

$13 fllr: tsir'cil ('rrlnjzr1liiiolt First IZ~por t  U I I ~  Ortier, thc Cotnmlssion lllni~cd 
kt31 rnr.isii~hc~\r EL.',C,"s trnr~spoi-t unbundling obligation to csistlng f x ~ i l t ~ e s ,  
~d rbJ no! rcclu~r-e lncun~bcnt LECs to construct facilities to meet u 
rcilttrri(ttng cn~-rrctr'c+ r.equi~n~cnts wherc the incumbent LEC Ilizs not 
dcl4tiyctf rnltlspcm I?~;lcrlitles for its own use. Altho~igh we conclude that ;in 
iticitc!t/wnt LEC's unh~indlirig obligation extends lhroughout its uhlquitous 
tnlrrfi.l%r~~-t nc(wnrk. tncludlng ring transport al-chitcctures, we do no\ rcqu~rc 
tncl t r~~l~cnt  I,ECls to construct new transport facilities to mcet specific 
c a ' t n ~ e i l i v  1,F;;;C point-to-paint deinnnri requirements for facilities that rhc 

6 
m c r ~ ~ ~ ~ l ~ r n i  Ll?G has not cicployed for its own use. 

Stxcift~.:ully, 111 this paragraph, the FCC concludes that " h e  II,EC1s unbundling 

i + l ) i $ ~ i ~ i ~ n  t'xts:nLJs tlrroughaut its ilbiquitous transport network." The i n e ~ c n p a l i ~  

~iracltr~tlsn ii; that thc only li113ihtion on thc ILEC's obligation to build is for intcrnfficc 

t.uit'lrt:ch t t j  cs ls t~~rg  k~cvl~tles. For all othel UNEs, Qwest has a11 obligation to h1iiI~I 

~ETV;T.I f 'f ~ I C C L I U I I ~  thrc)~lgh~ul I ~ S  SCI'V~CC territory. 

Q~v,ri'cssi cnnenkly constl-ucts facilities for its retail customers requcsttng scrvit*~ 

tiniltr tile I C ~ I I I ~ ;  iltld condi tlons established in its federal anti stale tariffs. I-Io\vevet., filr 

f'T,,15(_'.;, (2.\vcst's SGAT pcrmits Qwcst Lo rcfuse to provide service to ik reclcicstir\g CLEC 

rt rial f ' : ~ t ~ j l i [ i ~ ~  are i l ~ i \ i I ; t h l ~ ,  C S C C P ~  I I ~ ~ ~ C I -  very narrow col~ditions. Qwcst is riot 

p~tb%tc,f~ng ~jili-it~ ;ICCCSS 10 unbundled loops. 

S~w'?ujfic;illy, Qtvcst has statcd that i t  will only builci DSO loops li,r CI,FTs it' 

h 
t Q i k ~ ? ~ i  ;irl c~l>ligattc~n to hu~lcl uudcr its pro\lidcr-of-last-rcsort oblig;ltions, This cti'l7L.r 

t i  fr~niii'rf, xo ~ktc "firs1 ioicc gr;tdc l ~ n e  per uddress,," For a11 other loops, Qwcst trill r;t,t 

r. .% -- *, - --r- ..,-. ,, *--.I-- 

" i,lZ',t N ~ - ! ~ l r r r t r t  Ord~sr, 'ii 124 
, , - . i 1 2 $2 1 I - 6  S L Y ~  it/.\o. /\l.lid;lv~t of 1<1t1111clh I... Wilsotl K C ~ ; ' R T L ~ I I I ~  C ' i ~ ~ ' c k l ~ . ~ i  

11;*331 -t l~i?btlr~ille~i I,ucy\ and I'iiecLlist ltcm 1 I - I,ocnl Numbcr Port:~b~l~ty ("W~lson i\fficla\*11"). E\ f~ r t~ i i  
5.C$ 'iY I .  jw&{r~> 6t;it~llle~I II!,I~ \L,JI \en[ t o  C'L.I3?s p110r 10 the SGA,T rev~siorls clcscr~bed hcrctn c~u!l~ntrig 
<&r-.r'-. d i i f i ~ ~ g c  11) po i~c ) .  
9 

-&-r I.;I,ihT, $9.1.2; \iJtl\cln Aflicli~v~t, t:xhlh~t K1.W-1. 



0 
~ i ~ ~ i f w k i t  yt3 X W ~ W U C ~  wth  :ttS~ltttoni~I c c ~ p x i t y  to meet CLEC demand. Qwest's S G . U  

tb9%+- %?tka $5, l,rr i%srn$;?i? and clocs not cornl~ly with the Act and the FCC's I-ules. Qwcst 

s,iG%slri#tf-c rt$i cikr~lrr.-01'^I11~t-l.~~ort ohligations to extend only to basic residential and 

%iathrti%% *.Nv~L"~:. Qwtst, h~\ \~c t~er .  pr-c~vtdes far more services than thesc services to 

a;t?r$iZ? l-latkritfi ~xriaif rowcrmcts. il~~:lt?ciing DS-1. DS-3, and other high capacity circuits. 

P'ke 4f5rpg1i;ig~ rn Qwcsl's SI:3ArI' wc-ruld pcl~~iit  Qwest to deny 3 CLEC:'s request 10 

p22s;a,:%i054 $l~e*~t n:dl"sititt; ;IS 1IJNk:s cli~e !o lack of facilities, while Qwest's tariffs, price lists. 

?-.1; ~iziyf;r:si 4% t~f'rltyitfcs Qbvtfs~ 10 C O I I S ~ I ' ~ I C ~  I ~ O S C  S;III~C facilities for its retail customers. 111 

r i,"x, &: C 7 f  ,f:G1 1tst,4fS cotlid reqilire Q W C S ~  to co~istruct those facilities if the CLEC 

t i $k$4 ;g%'~ j  41it *-cnjccs srndcs Qwcst's i'et:li/ lariffs or price lists. rather than :is UNEs. Such 

9J%c$? ;lccsnrplc\cly ignarcs this clcur and unequivocal parity issue and attempts 10 

2i4r: ;*tflini;s t f l i i t  huvr: [lo boaring whutsoevcr on this issue. 111 filct, the citiitions in 

4% 4-i,'C." Ofu2.a:r thnt  Qwcsl seiics upon selatc explicitly to transpost facilities. For 

r$=itrsplirt.r ~ U L ~ ~ ~ I J C R ,  i IS AT&T has clcasl y ucknowlcdgcd and excluded, the FCC st:ited that 

r$ird%t ktldli %ti+ r t ~ ) t l ~ c i i i O l l  IC3 angmcnt. I'he I."CC has not created ;m exception for any othcr 

t F k b ,  uiid clu;:r\y thc FCC:' had n golden oppo~lunity to do so. Sctling aside thcse 

r r  ttf5e~ttilt 121"E "clrulers, Q ~ C C  Q W C S ~  obligates irsel f to build fc~cilities for its retail 

%cS'5$dt.$r'f;i $11' tl Qriiest willl~~ply l~uilds to meel rctail demancl, tile law dictates that CLE(,-s 

,$fir gi~~ii!s:i.d I r r  t i~c !;;I~Z?C non~liscsrmi~~:ltory trcutmcnl. 



871is stuv thc cc~nclus~oti reachcd by the Arizona, Colorado and Washington 

$0 
% * ~ % l f ~ r $ ~ 2 i i l ~ l l l h ,  

a l r ~  15'ushingttirl Initial C)rclcr recluires Qwcst to "construct new facilities to any 

&6.,izt::n rsucr~ntly served by Qwest 1v11e:n similar facilities to those locations haire 

+ 111 its fieill ordcr in the UNE workshop, the Washington Corniaission 

"fr~l2ikf' 

fJ'ri('r.t;~'f; disctissi-on of "existing" network refers to paragraph 324 of the 
I:N!*: k~ntlrnrl Clrd~r: While Qwest points to the FCC's reference to 
iimt~itag unbni~idllng to the incumbent LEC's "existing" network. the FCC 
i c y w  i t  "tiid not require incumbent IJECs to construct facilities to meet a 
rt:fiacnling carrier's requirements where the incumbent L13C has not 
tleyslr%ycd Lrtkilspr;;tn fticilitics for its own use." The FCC goes on to state 
that ihc "'111~umbcnt. LEC's unbundling obligation cstenctl; throughout its 
rltncqt,iits~la trmspor~ net work." Later, the FCC explains the incumbent is 
t t n  tr, t-cqtriri;..ci t r i  provision for "poi11 t.-to-poin t derr~and requirements for 
f;rchrlie;z ;that, rile incumbc~it LEG has not cleploycd for its own use:? In 
rjafrrr tvnrcls, tllc inc~.nnhcnt LEC's "existing" network includes all points 
~di i r i ,  l t  eilrrAcntly ser'vcs via interoffice facilities, and i t  i s  not required to 
e~ls:rrJ i t s  ne~tvor'k tn new points, based on compctitors' iequcsts. 
F!ctr~t:rer, khe incuml7cnt LEC is still required to provide access to UNEs 
~ s l ~ i f ~ i n  11s t*siatirrg nctwork even if  it must construct additional capacity 
u8~lt.rrfa 135 t~e~work  to make the UNEs available to competitors. Qwest 
tmpXae~ $hiit !S>C ICTITI "existing network"' only applies to the actual 
fai:iltiiCx l h a ~  are iti j113ce, when in fact existing nctwor-k applies to the 
".~c;s'" icnd srf'ficcs, serving wire centers, tandem s\vitches, intcrcxchange 
$>'arrier f!Cll-1129 of presence, etc.) that Qwest's interoffice facilities sen3e. 
f l ~ s  suxnw crrnocpt applies on the loop side of Qwcst's network where 
(J:,~Hc~E is rtb1ig;ttctl In construct additional loops ao rcach customers' 
fuart~to!$cx ~uhcncvcr local fr~cilitics have rcuclied exhaust. 

t$iC?,i  nus st inottifgr section 9.1.2 of (he SGA'f nncl ~ h c  nppropslatc 
~lt7m.+citionb c3f  9.1,3 to state that Qwest will prov~cic access to UNEs to any 

:iritw ~urr i . i i t ly  scrucci by Qwest's network. Qwcst must construct ncw 

~%ti:~5:1,: bizlikd 353,  .T~i7~X#Xl.\-i)7-0'238, Decision No. 646313, d;rtetl Ivlarch 15, 2002, pp. 11.13 :~ncI 
~~iinjtiilail i iyut i~t$?i~ ;~rst.i Driiw rrn C:hccklist Item 4, dared May 6.7002. pp.16- 17 (Exhihit I and 2); 

f-9.3 41%ti;i4~#tp,r+ hrrrk I ;  S WEST'S Cc~~tl i~l i t~ttc~~ With S6r.rit11l 271, W;rshingrun 1)ockt.t N(I, lll'-C103C)7,2. 28'' 
i,.~ .-T$,.~r~s:iei$i~l q~ f min. d.11~~1 M;if4:h 12,20U2, 'j1[ 20-22 (Exhibit 3); C'oloraclo Dockct No. 971- !!?ST, Decision 
%:a 13.fif I, LI~ZGI ltlnd12,21X)l, pp. 11-14 (Exhibit 4). 
r?  
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Q , % ' B ! ~ X %  t~-+ i i n y  ! ~ ~ ~ ( t o i t l  c~trrcntl y scrvcd by Qwcsi whcn sin~ilar fac~lilles 
cv3 :ik.Ar' it*r,~%2i~trr% Ir;rvc cxhntlslcd. In sitllations where locations are 
~ ~ t ? = l - ~ i e  e"3f GZ,%~YPS;~$~; S C I ~ \ T L ~  :trci?s+ Q W C S ~  may constr.ucl facilities ~ ~ n d e r  the 
~ , r i ~ ~ ~ n  QbRrhi .%I+&$ L itr~titttotls it. ~\c~i r ld  constriI(:t similar facilllies f c ~  ~ t s  own 

I: 
, isU~* '8~~.=is in tiri,nety locations. 

6 kt* VI: izx8tara;:rh.itt C*&a~nrrlisr;iio~~ swachctl the same conclusion rn 11s rulrng i n  the 

tk*: ;r$it'c -iftist lttc f.'tt~~it'l~i!,&iot~ sl~r'luid bc encouraging facr litius-bascd 
a;%qq!krt:r*t.1 t l i r i ~ d k ~ r ,  ~ S ' G  Jucljtte tn ttpprovc an opcn-cnded SGAT 

p:+%lnq%tYr2 th~il r r l f t r w ~  CTfiv~~t to decide ~ilt~en ilnd whcr-e i t  will build 
:a,.r&:w~ lzrp ('1 .B$,(:s. Itlstcilcl, ccltauistcrtt with t11c discussion and decision 
i ~ * ~  q ~ + f ; ~ * ~ ~ y ; 6 ~ \ h ~  Tif Fit) of' IIIC 'I'11ifrt~c1ith S~~p~ len~en t ; i l  Order, ~ v c  direct 
$)ii..,i.t r a k  pr&~\l i i~ ix1g11 ~airilcity lilops to CI,ECs whcn existing high 
t,,;mu qf:.i k~*.ip* rn :irl :\re;\ I~;\ML: ~ C C T I  cx hnustccl. This clccision docs not 
dsri:%l t,&*r:%'i, ta5 Irrrald h~gli 0 i 1 [ 3 ~ c i t ~  loa[~s that are supc~ior In qunlity, nor 
&%$ $4 af;ifc+;l:t QI \CS~ to l ~ i i l d  high c~npaciiy loops in a lms  where high 
i rilI:A< .f % ; i % y ~ a  :t12 t ~ l f  ~ l i f l ~ ~ n l l y  i l l  USC by Q W C S ~  0s QWCSI;'S Cuslo~ners. 

t J  rb:f$+sitf d i i . ~ '  8%5:1;~a1tt~rt1cnl~i I'c)s secliorl 9.1.2 of' thc SGAT as stated in 
$,$-'"' 1 a 211! ,@i $41 ed,rS ~ h t -  'f ltiraccnth Supplcmon~ul Ordcr: 

83.*1in4't- fnti%! ~~~oci i fy  scction 9. 1 .2 ol' thc SGA'1- ~ u ~ c l  [he 
,ii+p:ar{y-iiril: ,iiitl~~~cti~)rls 01' 9.1,2 to StiktC that Qwcs~ will 
~vrirartk i:;rc;.$&%s 10 LINES ta irny location ciii.senlly served by 
<aP?;i~+st" c~le"!\%~ork., (~M'CSI must construct new facilities lo 
ishit' E:st:6~iiun currently scsved by Qwcst whcn s i n ~ i  lar 
tiri:'dfttre2T tnr E ~ I ~ I G C  ~ I J C U ~ ~ O I I S  llavc cxhaustcd. 

t : i  *?:%i;r:!l it  ahrn ftrrdittg, tlrc Comrrrissiorl docs not rcqulrc CSwcst to pcr-forrn 
.L 

risl b- r t r b l % ,  "!r;kl trct* R ; t t l \ ~ ~ ~ ,  gwest must apply the s:lme terms for 
il?;~'n f:+iiillnaQ;: lacrirllcs frir CLECs a!; i t  L V O L I I ~  for its retail customers in the 
a~~, i t f i ;~~ t : i~  slli:;131011. F/!r U S ; I ~ I ~ I I C ,  if thc dcsiscd Facility is s~ilall 111 scope 
-i:vl riir u i~ t l l t t  irtl! C ~ I L I ~ ~ C  ii retail customer. un up-limt charge or 
:b:+jhe+zr ,r fc~~tg;~-!i'~m C O ~ Y L I ' I ~ C . : ~  in a ~ ~ d c r  LO truild thc facil~iies to serve ~licm, il 
.3:.ip. x ~ i t  tn(31p~1.i~ :it~t~lt iltl~tl'ge~ C)SI D @i4EG. 011 l11c other hand,  it' thc 
!I,!- a i ~ i ?  4?r \ r :h ,h t~r I  tL+ large iil scop': and would bc sulycct to colliract tcrms 
.:ti tc?irWtat$rfr.aii i1;tbtlit3; ~; . I>V~S~OI~S if i t  v4c1.e being built lo serve a large 

I 1  
i i s * 3 k i j  ; :ni,tth!l%t*$, ~f~~;*ii: (J~C'CSI ~II;IY irnposc such tcr~rrs on the C1,EC. 

\ltitlc Seotiarr 271, WLJ'I'C 1:)ocket Nos. 1.1'1'-003027, & 
I )  (C'iti i t i~~ls omitlecli (Exhibit 5).  
\Yitlc Sccriolt 271, W I I'I'(.' l lockc~ Nos. I. I'T-1103022 LQ 



I ~ P  f ~ c t ,  the Washlngtan Cnmmlssion directed Qwesl to adopt tlie revisions to Lhe 

?G&*% Iarrjiuti$r: prSnpcrscd hy h'T&T. The revisions proposed by AT&T in Washington 

arc i611;acftcJ- hercttl 3% Iixhibrt 7.  

S i l  dstctrt~on, the Ilcasings Officer in Colorado has required Qwest to include a 

prrr,-rs!nr! In i t s  StiR'1'that states that Qwest must determine whether to build fol- CLECs 

I4 
rn $he SirjTrP mw~tlcr' ;is rt tnlrkcs that dctsmmini~tion for itself. 

Just :!a rhcsc other Comn~issio~is that have fully and carefully considered the issue 

bltva; csl~x~ltidsad, [iris C~oinm~ssion should l i  kcwise refuse to approve Qwest's SGAT. or 

ftclcmrt 0 b ~ ~ 6 1  10 rely i tn  t l~e  SGAI' for pusposes of Section 27 1 ,  until Qwest revises the 

Sbih'li I t r  rl'xjt~jl-c Qtvcst to coiislruct UNEs for CLECs throughout its service territory. 

t i i f  :irddiitorral rr:;lsnrl that Qwest must be required to build fdciiities for C1,ECs is 

$Oilax Cf,lZC3$ rirc ;tlre;ldy paying for. the build of new facilities in the prices they pay fur 

t.kl<%:k Fill f i j v~n~~s  arc ~lscd in thc cnlculation of UNE prices. As Mr. Wilson tes~ified, A 

15 f+!l jiiw)r is iiscCI to cnsure tllar sufficient capacity is always available. Once a certait~ 

16 
$%cnt6ctttuga fill  i s  aul~icvcd, a new facility is built. That means that if a fill  factor of 50'); 

1% i r ~~c i l  nn thcr: crilculation of' lJNE prices, then the CLEC is being charged for 3 wholc 

f ~ c i i l r y  gvhcn only 50% of thc Pacllity's total capacity is being used.I7 The effect of using 

talf i';a~$orq, t:tfpeci:llly tow fills, is that the CLEC is being charged to build ncw f:icilities 

irk  i ? f 6 k f S  cnllll'c thi~\ the f' l l l  Icvcl rcniains constant and Qwest does not run ou t  of' 



, e 

. 'il'it: Jat,:i ttl l it fiit IS  includccl In UNE pr~cing means that C1,ECs are helps 

~ ~ 4 1 p ~ i ~ ~ d  %L*T f~~tfkctirig rtsu ~ 3 1 7 i i ~ i t ~ ,  yet because of Qwest's new policy, only Qwest 14 ouid 

%K: TW k%*~~f.rcitt-tfy IZF lilfilt ~ic\t '  capacity. That is inappropriate arid a clear basis for 

% 3- '* , L 1 ~ ~ ~ 5 3 % i . 4 "  $>YY;C%?'$ St3h'iL ta~rgungc in 8 0.1.2. 

Eiz rtu Bnrf. Qiscst asserrs that AT&T "misunderstancis" the basis of the coct 

er~staics. 2%'%+B-X' 1s cria-y hit us familiar with the cost stildies as Qwest. In fact. in South 

851;4ki%,t, thc Cxrrtarnrss~on ;~cic~pted thc Qwest cost models. The Qwest cost models 

alc;cz~~afnc rfivrtsts~tctrt Icvuls bascd upon "ultimale demand," which reflects cul-rent 

11) 

tjn~kgad, f s f t a ~  suhst:~n!i:rl grc~i%~tl~. Qwcst cost models provide more than sufficient spare 

~ap;wt.i~ 4~ ~ ~ t l l l ~ ~ t  Cl,F.Cr: d ~ ~ ~ ~ a n c i s  in Qwcst's service territory. In fact, the fill factors used 

$n !iw i')~r:,*rf t'i:)~f nffjdels ~nclucfc a loivcr Fill  factor than the fill AT&T r.ecornmenderl. 

iille.bkrsatrr, t l lzi t  rlri: nrpaelty Icvul thnt triggers the construction of a new facility occurs ai 3 

61t)s.1? B ~ i ~ ~ w r  pcrc6n1~ig~ of usitgc of the fac~l~tjr. Thus. the fact  hat Qwest's lo~v i'iil 

i;xr:t<c'rlic. + ~ e r c  :idq~led in  Sclilt h Dakota provides even greater support for ATRrT's clairll 

tld:\B {IIC t,:SE PYZ~CC:~ 11% Sblutj~ Dakota compensate Qwesr for augmenting its nettvork rt:, 

IU~~E: g':t,S:C" rhmra!td. 

i)uest iilsn tries to assert that AT&T has mischaracterized Qwest's nebi held 

s r t a f ~ t  $ i r j l i i t _ ~ ,  .9*1ic I .~LCIS ~ ~ n c ~ r n i n g  Qwest's policy cannot be disputed. They are clc~iriy 

ii~?%f?~ rn St:r:fira~~ '.;I.l.2 uf Owcst's SGAT and in the Build Policy thnt was attached as 

I",ikst::t k:f,!V-I to Fvts. W~lson's Loop Affidav~t. Qwest does not appear to dispute that  

%,!as, ::rt 'tr'g,dr I!?; ret:til i!r'ders di ffcsen t l  y. Indecd, as MI-. 'CVl lson explained Qwest h:ls 1101 



20 
$n.~.i&sl$ ;i 5itlrll:u- pcilrtzy li,r ~ t s  retail custorncrs. Qwest is discriminating against i t s  

b * % ~ 4 e ~ k d c  * $ -  .;iu;tonrc:'r; try refusing to keep tr:tck of CLEC hcld orders and failing to take 

~B*.t'iw hckt z~c~S~f , * r7  inm sccaunt in developing its constsuction plans. 

atce.:in~tt: Qwcst dncs not re,ject retail orders, Qwest's retail orders will always he 

$irr.i$c$ :ff) l.'l,ECq order i t ]  thc clucue for new fhcilities. Morcc\/es, Qwest's policy will 

rs:.;irk in QH'M rolail orders being incliided in the consideration of new construetior, 

gi%,am, w;,:Baife f 1,EC urlclcrs \tiill not, thus, effectively limiting CLEC's access to new 

ti%=-%-4rti~e, het.;iuse their demand would havc been excluded from consideration. 

I w  akii!ia~kj.rrs, Fly ccsnsiclcring rctail orders in  construction plans, Qwest will be able t.o give 

r k ~ .  i aist~im~r r)~*cf~~~cr~tial t lL~i l t  IIICII t in the design, development and access to futui e 

$rt.c'lf38361% t l t t i l t l ~  ir~itiatcd by Qwest, but CIEC ordcrs will not enjoy that same benetit. 

;tir,.crlrtIingly, Qwcst is ohligated to b~lild UNEs, except dedicated transport, on a 

1.it~rthxctimitiltl1~'xly hrtsis at cost-based sates under $ 252(d). Qwest's fhilure to do 

ziti::?rctit s . ~r ncttvorl; to meet C1,EC demand and Qwest's held order policy are 

oir&~rtt?i~'t;b!crfj.', in vialntion of Sections 251 and 27 1 of the Act. 

B, Qwcst Must Provide CILECs with Loop Quoltf5cation 
Infc~rnpolion, lInc1uding Access to LFACs. 

0% wr it; ~ C L ~ L ~ ~ S C C ~  lo provide access to all loop qualification infonnatiort that any 

f,b~7.,~$>f C ~ : ! ~ J I ~ ~ I ~ C C L  llas access Lo, including LFACs database, and any othcr dritabasc or. 

! r , ~ t . f ,  4rtftc:rfi rnftmnalron t h n ~  contains infor-111a~1on rcgarcl~ng Qwest's loop plailt. Q\j.t'st 

r r $ ~ i k ~ i ; i ~  ti, priitiiiie such il~ccss. AT&T seoks access to th~s  loop information in  order- it:, 

iR'Lii~iri :ICYI\TUIC loop qualificnt~on information and to learri whether sl>are facilities. 



a$*i.c8z~i:~c; '"!$,qnk:nts" trt' loops, can be rnade ava~lable by Qwest, not just for purposes of 

-%53;* ~zfb-rgaalott 1~1 frrc~vid:: access to this loop and loop plant in formatior1 for ioop 

q&"raf ts airtin fIrnqTf?5cs i s  ~tekxr ;md undisputable. Specifically, in the UNE h!emnrld 

nt7 ~l~:kxrnhcnt LEC mtm provide the requesting carrier with nondlscri~~inator-y 
,aei+:;i% $tk t t ~  sil.1~1~ rletiti1t.d inSonnation about the loop that is available to the 
rtrcrr:~twnr, MI $hilt thc requesting canier can make an independent judgment about 
A\ h ~ f h c r  rhc Ioc~p it; cair:ih-lc of suppos[ing [he advanced services equipment the 
wyuewlrg cnrnsr intends to install. Based on these existing obligations, we 
~,~1;~rr%nric tlmt, :I[ u minimum, incumbent LECs must provide requesting carriers 
Aw rtrkclcrlying itifonmation that the incumbent LEC has in any of its own 

?2 
Bi.~l:~kr;il;c:& or nljrcr irltcrnal records, 

~ i f a ~ i l ~ ' i ~ t l l / l t ? l l !  1,l:'C l r l l ( ~ f  pravide access to (he z~i?cks.r-/ying loop 
iptirtir;l"fafirk~n i~!fnrrarurioii co~ztaitzed in its erzgineering ~zlcar-cis, p l ~ ~ l t  
r o  jiio.rf5, itnri i)d~r.:t. brrck oflice sy,stel?is so rhcif r-cqrr~siiizg car-I-ier:~ c.ri11 

wfrrhrt"bt/tAir nllrt , j t d , q t t l e t l ~ ~  ahozil wlzetl~er those iorq7.s rrre srritcihle fill- the 
,+vr%tti ' \ i  I / K S ~  t~q t~ t~s t j t lg  c l~ri- ie~s  seek to ofel.. Othe~-wlse. incumbent LECs 
"~iyt1;stiiS 1% ;.jhi~ 20 ~Iis~rirniniite against other xDSL technologies it1 favilr of 

33 
kS-ai;.tr. r;iu f r  kDS1. ~cchnology. 

$I$ iltr i ~ i ~ * f g ~ t ; t r ~ t ~ l  X2i:':C: h m  ?TO? ~ n ~ ? ~ p i l ~ d  ,szlcEz iilf~i-i~r(~iio/l ,j?)i- it,relf, M1e c/o 
Ilr it rr>i[tJltij tlrt* inr+rtrd.wrli 10 C O I I C ~ Z I C ~  CI plant i1zventol-y cind constrrccr n 
i X , t ~ ~ i f ~ i ~ i l '  o ~ i  ! ~ h d f  t?f k"~lql l~?~t i l lg  c u r r i ~ r ~ .  We jj~id, ~ O M J L ) I Y Y ,  til~ir NIT 

s r r ~  acf+ifrr*tnr F,BX llrnr flcrs mranlral ciccess to 11li.r sor-i qj' irlfhuuntion .for 
tb$o-l!4 i i t iy  f ~ f l i l i f i f ~ ~ ,  ~ T I I I S ~  <I/,\!() prosi~ie NCC'CSS tr) it to  ii I - ~ C I I ~ C S ~ I ' I I ~  
: .tarqii'-f~~;?r ( r t t  B t ~ o t t - ~ i i ~ c r i ~ r l i ~ t ~ ~ f o r y  basis. I n  otldition, we evpecl tl~ctt 
i a l i  s t ~ a i w l r d  i,J;C,+,s .rs.ill be ~rpdc~ti~rg flzeir e lec tm~ic  dcirabrr.re , f o r  111eil- olvn 
, (%$g , J ; i ~ p f t i ~ ~ t ~ r ~ t i ~  mtl, to t l t ~  C < - T ~ P I Z ~  tht.?ir ~ I I I [ I ~ O ~ ( J C S  IZCIVC C I C C ' ~ S , S  to iJie 
j z ~ ~ f t h ~ % f i 4 i ~ j f ! t i  i ~ t  ti11 ~ ~ l t ~ ~ + ~ r < ~ i l i c  j i ~ n ~ a i ,  tll~lt .S(ITIKJ ji)r111(1t . Y / L ~ I I I / ~  L7e I ~ T U L I ~  

?..I 
+:n~iefjGgltf~' f f j  f.wfrri?tf,t viit Crrz ?lectlzriric illtllrfilce. 

i,',,2-.+4 ;3 td  2~~~e'!~tl*oni I~WVC J O I I I ~ ( ~  AT5tl' 011 this ~ S S U C  111 other stoles. 

: $ rii:--iii.jb~ ,tri r'h&*j  , $27 
fa:: + .$ 'h 

- 
h; -@ -2 - t b  



f-l=:r-_i.;tcri~ E\ T!II ~ t t c  I ~ ; I I I I C ~ V ( ~ C ~  wc adopted i l l  the Locwr' C'or/i/)c~rirrr~tr h'il-.ii 
3 x f z ; ~ l ~  rirtri 01.cfi'r. we conclude that ilccess to loop quallfrcation 
zr3titr~1x%ilts.r i~~ttst  tlcl r~vc~vided to competitors wrthin [he sitme timc 
xytlr:rvinlz t t  1s j-.tl+nvltfcd to the incumbent LEC's rcta~l opera[~ons, 7i1 rlr~ 
t : t !c~ ~-L[L% it~fi~rt7ttuio11 i , ~  110t ~zorr?r~~Ilj, pt-(~\iic/ed 10 f11e iticiiu~i~t~t~r IaECy.~ 
w:t--liF p c r ~ r n t ~ i ~ i ~ l ,  kiit cat? he obroiiled h y  cotltuc'tirz,y irzclrrriber~t Duck uflicic~ 
p ~ ~ r ~ \ f t ! t r $ r * / ~  it t / i /~vt l?e> pr(?~>i~lc~il to t~eqzfesti17~. C(L~I-;<JI-.Y \~~itIi;rz 11ie .scitm7 finrv 

11 

dri8111~ ~ l r i i t  ~ T I J '  i~ lc l (~nl?r~~i  pe1-so1111el are ~ h l e  to obtriill sricll it?fi)mzcrtinrr. 

11% its SRC' h ' c ~ ~ ~ , s c i . s / ~ ~ k ( ~ I ~ ~ ~ ~ t ~ c ~  271 Ordo-, the FCC required RBOCs to provitie 

i;rtr.icrt* i . \ ~ ~ t f )  flit S~I ITIG i~ntl~rlyiiig informalion that they have i n  any of thcit. otvn 

~$af;\f~rhc~ or I R I S * ~ I R )  f.~corcIs Sol- pre-ordering, loop qu;iliJication pu~poscs and hois such 

lut tliirs ~~ri)cccclrr~g. 14~c secjuirc a BOC to demonstrate f c x  thc first tinie that 
11 p - ~ ? t j ~ i i ~ t s  itcccss to I c )o~  qil;llificatio~i infonnation i n  a manner conslstcnt 
4 I !  i S I I I I I ~ ~ S  01' 1l1c [JNE Renlrr~zd Or-tier.. In  past~cular. wc 
fC(jIliIC Siijti'lB7' t ~ )  prov~cli: ilCCeSS 10 loop qualificatron ~nforniutl~~n a:, pan 

J ~ Y C  pvc-urclerrng I'unc~ionality of OSS. In the CINE Raitctlld (Jtl-dcr, we 
rcz{ti~scii 1rl~i111111(3ni ctlt~iers to provide competitors w~th  access to aii of 
ilta+ p;trw clela~lcd ~nforrnat~on about the loop that is ska~iai-tle to 
a2-1c.nl3t.ltcs, irnii 111 ~ h c  same ti111c Sr~~nie, SO that u requesting casrlcr ctlt~ld 
iir:rhc itis ~x~ctcpenctcnt juclgment at the pre-ordering stage about whcthcr- 3 

t.r-rliat'ht~4 end iiser' loop IS  capable of supporting the :rdvnnced servrccs 
c r l ~ r ~ p  ~ICJIL thc r-equcsti 110 uarricr intends to install. At a minimum, SIVB'J' 

P mmt { I I ' L ~  lilt" C ~ I I T I C ~  wllh the same underlying information that i t  has i n  
itny c ~ l  rth cxwn datahaes or internal records. Wc explained thitt the 
r~.lc*s;inr rnywr 1.; not whether SWBT's relail arm has acccss tcs such 
k~l~i!rt.rf>iiig Iniosrnailon b u ~  whether such infonnation exlsts ;Inyhllerc i n  
$iVHfl'"ci h;rirl. ot'frcc nncl can be accessed by any of SWBT's pel.so11nc1. 
Xlrrt-i,*a~t.c.r, SiV13T ruay !rot "filter or digest" the underlying ~nfnrmal~c~n 
,intf fltii! ~ i t j t  i~ox1cic3 O I I ~ ~  ~nforrnatinn that is useful In the provisron of :I 

yii~zt<irl:rr rjp-31 \;DSl- that SWRI' offers. SWU?' must prov~de loop 
I ~rz~urntirtran based, for example, on an 1ndii11dual add1.i.s~ 01. 

cr!ctr ijf  !hc cilct iiscrs in a parti~111as w11.e center, NXX codu or on any ' ' f  

t~tf~cr i t n t \ i ~  tf l irt S'Jd13'I' provides such inforinatlon to itself. ,Morco\.cr. 
riC'tll~ musk nlso provide access for competing carriers to ttic I ~ I c , ~  



qt;.UdaPyri.g tnfit~.rrrntror~ th;tt SMrBT can ~tsel f acccss manually or 
< &:t- { Z  a;tie*k$i:; 

I b - , ~  :Cisti t # ! ~ E q ; ~ t ~ t m  IS  C I ~ X K ,  QWCSL ISIIISI ~x-ovide access to any loop or loop plant 

*?*?b~~?:hij jf i%2 ~jrirl + * i f i ~ y  ~ > Z V C K I  C I I I ~ ~ ( ~ ~ C C  t\ i \~ :ICCCSS to," not what is accessible by Qwest's 

f$$&:f i?j%$+E,5flr '#L* 

~$~~c~rai iea:h rc7ttrrir:rt In ~wouicle ncccss to LFACs or to any other primary source of 

:&,.,I, , i i f i i f 1 ~ & & i a ~ ~  ,f%idqf;i%tIf: 163 11% C I I I [ I ~ C J ~ C ~ S .  During the coclrse of the loop workshops, 

~+k~fl,7s~~;l?;k ~ : f $ b # f ~ t l i $ l b l t r f  f'e$2itrtiitlg, b$'f161'c 10011 01' loop plant information rcsidcs in Qwest's 

& -**-%a ,k 
l,sJ.. Snlk tir:r rk! hi% ~vFSirx s ~ ~ \ t c r ~ \ s  tll:lt it1.c acccssihle by any Qwest employee has been 

C h :  sgzBh~p %~I:PIL intri:alIy b~lfb'vit~g that loop infnrmation rc:sidcd in LFrlCs. AT6rl' 

- 1  i,*, ,i.diTiiin7 lbg.~nn..is 1x3 l.,l"~#C:~*, kt1 thc Scctior~ 271, ATGrT asked Qwest where its loop 

au'i#.ru*:!,i$$.6ht'i t ~ ' & + t ~  i i ~ r d  wt~iit  its ~ : T I I J ~ I ~ D Y C ~ S  have access to. Qwest dodged these quer-its 

-&el :-$+;at3 ,r tci~knrt ci~trti-l~int; ?hot i t  is in~pnssible to [ell where ioop qualification 

i3+irlt:?asi+~~~ ri:.;riicb irx f J \ h i ~ ~ l ' 6  yrtcrns und back office files. At varying times, Qwest 

+,fwx~dpu$ 5$.;$1 i~1t+~t1tt3if0t\ I C K K ~ C S  111 LIirZC,'s, I\I. LEIS and LEAD, which arc subsets of 

J 1 , '8f-9 ' Jlf xil:irtuftt. ~ii$;etr%cr-> Icspcrrlscs i n  lhc klinncsota Scctic~n 27 1 proceeding, Qwcsi 

?$!A*= i*2-?bzd:j rii i~~;~jctf tt~:it {lrtftlitry rtlvcsntory informarion is kept in thc CTMAGE and OSP- 

Snrtrl1r1~csrcr.r; Bell f ~ ~ 1 . p  Disrattce jbr fJla\+isicltr 
~l.lot~circrttrl;.~,rt Qpitriclri a;td O d c r ,  CC:' D~?~-kcu 

K t ~ t ~ s u s / ( l k l r ~ l r t ~ ~ ~ ~ ~ ~  271 

t vi.Jr;:o!; ~ J I I ! , ~  D/-~r(lll~*cJ, ?\/YfiZA' LL)I?~~ 
i d  Ve~r:.ri;or~ Uir~bnl Nerlitnrks (IIC..  I--or 

:/irr.crtrt.~, Mrtuorandurn Qpininn and 
200 1 ] {";\~f(~ssnr:ltlrsctfs Iid.rir(,,l 271 

'1.1.75 (W11sr)l-r A1Tiil;ivit. Gxhibit KLW-3); W A  'I'mnsoripr, pp. 4 3 i 9 -  



I=' 

0 1 f  kF3iyris.e !:rvc.iwcrrvc ctF wl~cr~: 11 resldcs, rf thcrc IS loop or loop plant informatron 

nZ i ~ D s ~  i- :;* 6 ' 3 ~ $ % % i t ( L ( ~  b* riSf? qJbi+ ' t~ I  elnj3ltlyui: In Qwcst' s databnses and back office records. 

rPg i t t 6'9i$g13 Gztr?il ~S~i'tli C:f.lX's itrc er~trtlcrl tn access that same infol-mation. 

$23 :FL: ilt2am ,%stro:: 271 xrr,rrl;s!~sp-ls, Qivcst has rcfuscd to provide the access 

z fi.,~~xz.3glsd rr .- Bq) $he ft:CYq using ~t ~nyrraci of aragumenrs. None of the argurnents raised by - .  

r' 2 3 w _ r , ~  ". :%t~-r"t fiiiriilarne~~t:+l TiCll:-csf;~blishcd t~bligation to provide access to any loop 

!ft;"::'~wai.~t4!: lhitb 1% i t ~ i ' t r 5 3 ~ l l k  1'3' lywesl crnployees. This obligation cannot be seriously 

:$rigbzi l$i$ 12) t$p,g$t, 

P-trct, l,ti&csb trtcd to ctilutc tile pariry standard established by the FCC by 

is$;",$x5~I:%-ir$ 2had $1 rmlp  nsr:kl pmvrric: CLECs that is revlewecl b y  its retail operations, The 

alr.%,,1 zr+nata$ 3 3 ~ ~ 1  ffii&-~? i7cifst c l ~ ~ r ~ t '  that thls i s  not the parity standard. CLECs must be 

+i:.<t* ,~L-,$:%F ttt an2 lrtr'tp nrtfr~rrnnrtt)n thiil i s  accessible by any Qwest employee. The FCC 

i s < + ?  <:it-& 3uikd rkr;zt "lo tfoc ~xbcnt such inl'ormafion is mot nornnally provided to the 

~%%%%R%$%PR$ tdKL"s rICff~i1 personnel, but cart be obtained by contacting incumbent 

hag$ otmc# gzrrhftrrncl. It must bc provitied to reqjuestilmg carriers within the same 

4irlr-a~ f&&irt~' $hi,$ Amy i~icualrtbcnt personnel itre able to obtain such info~arnatiopl.''~ 

$i;s,4snid, 1ij51.423i3 cl~tin:; thai i ts "IIOSI of ~onls" provides all the loop information tile 

B , " S J - ~  'h i  atswi 2 % ~  :lit? i r a l t ~ i l l  tnatlcr, whether thilt is true or. not is irrelevant. The FCC has 

:ii&brz ilrit l h t  C:f,!;t9ir itPC! I ~ I I I I ~ J C ~  to ~ ~ c c c S S  t f l ~  same loop informalion that any Qwest 

~:9:43='~;ij.~" XI,;-, iiii-~.""~~ !/I i l ~ d  ~ i l ~ l l  t12fcm-nntron rnuy not be filtered by (awest. The 

+r !~ . i :~ r \ ; . t~a?rs  HI ti\[+ t-:liit tnnp cS:l~i~ fords h;ks bccn filtcrcd by Qwcst. Qwest has selected 

x%:!A~ ntsiii1:ii4;tterrrr xi: fpPAC"'r; iviil  Irc loacfecl into 11s tools 



sl. - 5  . i f p  E ? , ~ ~ C ' I I  ~ i i d r i ~  kt-?: CX;ZTI~$C, t11fot+n\;it1(3n on loop cond~tion~ng and spare 

i;fiFete kc BiTS;.Z%%iit y ft'ri CL,EG45 to haye a ~~lean~ngful  opportunity to 

* J ~ ~ % , a ~ f  r;n,kiGa;rt:t!* ri:c,11~t1$ t5 f  SC)i\rc lhci litlcs, ~ n c  luci~ng loop frrtgmenls, 

; -  9 i i 4  f I ,  C,lwest's witness in Colorado statcd that this 

1 I 
i i i ? f l $ t j r f i s 4 s w .  . - ,lid21i$~lsle f')v,iettr cr1gtrrccr.s. IJ~vcst is I-equired to provide CLECs wiih 

.a c i -  6--< d r y + ,  :T$~QATST<A$~J~TS, 

~ 3 k ;  3cg i:~Jf~l B J ~ ; ~ T  q ~ ; i l b  h c i l  i ty in fi7nn;llion regas~ii ng loops that are attached to 

t+, Gi *A I_ ,9; *~?rsH; .~tlo;heJ m ihc nisrich i s  now ;~vnil;d,lc in thc RLDT." Even i f  this 

., r ii . J W  - ';::# L, " ; z " a ; b m %  d vet3 !ilr$$ atrd itnpollanf gap -- loops, and loop elcrncnts such as 

i t :  .at$%& tt:%a!gr, titar, t t f a  rrtrr uttitckcd It) thc s\vilch. This is the spare Facility 

~ ~ : j ~ s ~ ~ * i ~ i i - * ~ r  UU4.S: I" K r j X  c t ~ t t ~ ~ t " i \ ~ t l  i \L>~ i~ f  fj.0111 the O L I ~ S C ~ .  This inSormation does not 

l1i i,,,%; -:- it-1.; W i  t b f '  Ihcrs i f  11 tfld, hrswcvcr, \his woi~ld  not change Qwest's obligation 

$i c*$%.< $a ' 1. \ty&&~~:4~ 

i i~s);is&;'% $ u , #  S ; ~ % U B ~ ' S  i$ricfl? Q w ~ s J ' ~  witness MS. Llston described during the 

?f ,<.ti, a:,tfi:: 5.̂ * 9 1 
,, .* , i t  ~ ~ ~ i r ~ t  J 7  1 :e~~rk~lic)p ltlc pr~~li~i~liI ' icntiun perfoimed by Qwest for i\s 

$ 5  i , ; ~ ~ ~ m  tcstif~ed that Qwcst wi\S cnconnte~ing loop accuracy issues 

,:. ..a .r, i: "i,a litr \cry t ~~ l i ~m i i t t i o~~  [hot was used lo populate the RLDT.~' Qwest 

- , - Q : : Y ~ ~ T * ~ : ~  ,ai! .i; b ~ a l t  r i~0i~i l i l  prajccss f'(.,r ccrlain predcS~ncd wise centers in each state. As 

1% - %- - , 7 -, c~:ir ;  :"ir3.31 Rliitiort f i t 1  He;r~lt~ttlt'rattun filed by C)wexl bel'orc tlie N e ~ v  Mexico Puhlic 
is , i , -;-, :,,!. b a s q ~ q , $  i ~ + L i a ~ ~ ~ i ~ c ~  1 ~ 1 %  ~{XII, p 13 

-s S Z ~  ~ 5 -  %%'t i  433 t%ViI.r*-in ,X&t'tri;i\~!, Exhrblt IGLW-7) 



t*+i.cs$ ti: t I ~ j  fq~i~&:tl"~~s, r,)tvest c~ncl~icted MLTs on the copper loops 111 thosc wlrc centers 

i i ~ a t k  %PB 1;~(1:drtti~l1t'il , 1 1 1 ~  I o c ) ~  111 these wise centers tliat had load coils or- I?ridge taps. 

$l,g:,,j,la;:r rarxk~*i~c.t. r1f this ptec!ualtficatio1i/bi1Ik d e l o ~ d  activity performed hy Qwest was 

i,u:b3.1..-3~:11 wt  i*;PMG rrr  ctrnncr:tion with Discrete Test 12.7 in the IROC OSS Test. 

X?t~.;;1~cfc "Tcs.;~ 12.11 relates to a review of Qwest's fcmp q~tallfisation pi-ocess for- 

B.$ks.a..4!'8 ~ - 4 , t r l  L'fSFit., t i ~ ~ i * i t f i 0 1 1 ~  US compared t~ the CLEC loop qualification psoccss. As 

p131Y ib!' tilt' i.'i3il[ld~111iikI t t~fc?r~~i~l t t~r i  produced by Qwest purpo~.tedly ru dernonstl-ate its 

-,o!a:if,t~ T i t t i t  c t l  titc r:nncct.ns ti) hc addressed in this discrete test, Qwest provided KPIvlG 

34 
at%*: Pll % I C f  Ikitclf Re:f;ultri Kepoiz dated August 28, 2001. The SLIM0 Batch Resulrs 

RCpktirt d ~ ~ t g s  ;I ht~tctl Itmp ~~;llificittion that was done on 13,836 loops. The purpose of 

4lrr 34::,:!3 I I X V ~  tjtliilif'icntini~ tvits to prc-qualify (detel~nine whether the loop was ckipablc 

i d  wz-fq~+r'iritgl Q i v ~ s t ' s  various DSL, and ISDN services. Any doculnentation that Qwcst 

qrsr~:~i."ixted ( 5 )  KPMCi 111 the course of the OSS testlng, generally and, more specifically, 

th;g t*~a,6.4-iit I\;it+ pn'ovlrled to KPMG as evidence of its compliance with D~screte Test 12.7 

,tarn4 (%es.&,ttit Isan) . I  1s h~ghly probative to this proceeding. Given that t h ~ s  rnalter and 

~ji**k-v i i ~ s r  t$rl~urlth I I ; ~ ' V C  hccn ~ L I L  squarely at issue in Discrctc 'Tcst 12.7 b y  Qwcst, Q\rtes~ 

1311t11ri ~ e j t i : ~ ~  1 6 )  ~ ~ I S C I C J S C  therrf her-e. Clearly, Qwest thought t h ~ s  ~nfonnation was 

tsflcx 171tf $ Y  4 l'?ilG'~ ilS:i~SSlT1Cnk of Qwest's performance in connection with Li~s~rete  Test 

1 ? 7 f : r  iarbiitrirn. irtry aihcl- SlJMO Batch Rcs~ll~s Reports ul-id any other docurnentation 

iha5t acisrie* any 1ot)p qualil'icat~on that has been pcrformed in conncctlon w ~ i h  Qwcst's 

I s f d ,  ' $ 5  i S l \  WSLIC'L'S ~ ~ ~ ~ ' c ~ L I I c I  be highly probative as well. For these reasons alullc, 

$.% l ' -  cnt,rg.ritirllcin rct?r]t.i~st SCCICS rcleva~it information. 



R: ' b h t t y ,  l)tsr'it lrleiOcicrmlncd where i t  intended to provlde DSL servr ce and 

r r M s ~ + - d  .uc;sirntv r r r t 'E - j r r~~x~ t t r  117 for tliosc IC-II)PS. AS MS. Liston testified, Qwest ~ i ~ ~ l l  rial 

Pfa~bsi*;%,frr 9~:4 Y S L  PS f f r  ~ I I !  ;.ustonier sccking service on a loop that does not qualify for its 

X$~;r$~k"sr? +.t.,r%$.l;e, Qwcst wIli I I O ~  cnnclition ]clops that weren't iilready conditioned and 

X i  
4$+~9t. 7i0& 17itt ~c~ ' ; t l r t ' t  for SP:II'C f:~cilitics. 

4 $ Tlze txzfta~rn kl~~c i s  ~ I I : ~ I  Qwcst's retail representatives are assilred of gctting 

br:&:kf*~b^i;' f ~ i r r p  l'trfcrrtrl;r!~nn 1111 tho loops that Qwest wants to serve. Whilc the ML'T 

t ~ i f a ~ ~ i i t ~ ' i r ~ ~ ~ r ~ ~  Itif t t l ~ ~ s ~  10clps \V;LS loaded into LFACs and the RLDT, there remain a 

~ k ; ? ~ i i : l ? i i ; ~ i t ~ ~  t t l ~ i l ~ i ~ r  of 10~13s \vl~c~-c such upclatcd loop inforination has not heen obtainecl. 

kg$ , i , ? i c ~ e ,  1J iht: F'IAEC' wcri: si~tisficd with limiting its marketing to the same customers 

3%x$ a",lap$ Ud%i\r t t ~  ircarS&. tI1ct1 they would benefit from the same accurate infor-mallo~l. 

%$i*%t@k.*'kv ihr: 1 'k,Ei' S/~OLIICI not he liml tcd in their marketing to areas that neatly match 

* 7 

1 4 ~ ' t l " b $  f ~ ~ j f ~ g : i s  jtl;~tls, 1 h ~ y  must h:ive the ability to yre-clualify their loops, even loops 

+ij321311~: $21 f ) \ ~ h f ' s  ~ ~ r e d c ~ c r t l ~ i t ~ d  markcling area, in the same manner as Qwcst. To put 

r f t c  $ lP1:4I wlrl ;i It.:uei plfryrng ficlcl, they must have access to all of Qwest's loop 

% ~ % i ~ ~ l d ~ q 4 1 3 < % ! 3  %fl4 t ~ ~ ' l l ~ ~ ~ t \ ~ ~ l ~ ~  

dii, ~%~tnjvil'i%15l$ uf (l i t? ;  Qwcst offering to the loop qualification info~mation that 

~ C T ~ ~ A ~ F C  .4~1:: S ~ I [ J ~ ~ ~ ~ ~ C H G I ' I I  13~11 ii1.C providing to CWCs,  clcarly highlights the disparity 

d t:it~~:i,t'\ tli$t4t{tig. 

B , k:- ~*~: t x~r l~ ic ,  (1% ~ I ? ; c L ~ s s L ? ~ J  111 thc SUC Ka~~.sc~.s/Okl~~Iz~~~l~~ 271 Ortier, Southwestern 

!,h&h jr:t a :  3 i t r z  ciln!.rc.tlrctrs ~CCCSS 10: 

.i,.:iiiii hfargl ~rr;ikc-~rp ?nlitrrn;ition. theoretical, or deslgn, loop makc-up 
-,i3j~~rli:;1rtl~ii, 43f ~ ' i t r l  rcclucsr th:rt S WBT pcrfolm o manual sei~rcii of its 



ptjrtlr I Y L ~ O ~ T I S  In cfctcrmine act rial loop i n  formati on. S W BT provides 
krnirtp%"ttrs ~tt'ccrss lo :~ctu;ll loop tnakc-up ~nfrjr-mation contained in 
145kPit.'ic back--end systcn? J.,nop Facr l i  tics Assignment and Control Syste~n 
.rLF;\t'S) thrtlugh l i~c jtrc-or-dcring ~ntcrfaces Verigate, Datagare and 
-E;:ll~;C'(I~J~B~%~ 8~:ausc  1,FACS was designed as a provisioning system, 
I ,FXf'S icxf 3 prc~-tlvide thc iAequcs~~ng can-icr with uc tual in formation on the 
irat>~~ rfr,t$ Ytik'L3'f tlr ]\Sf, would Lise i f  it  were going to provision thc 
s&:nicc: T C ~ U . ~ L S I C L ~ .  if, however-. actual loop make-up information is not 
dtarioMe in  i.AFAC'S, SWBT will automatically provide rheore~ical, or 
rrr,P~%pn& E%n~p ~111:ih~*t1p inSt)rm:~t~on. Specifically, SWBT will cause a query 
I L ~  t% zmikde trrtft its L~)opQ~iiii database for loop information based on a 
sratmi!;irrl looy, design for thc longest loop in that end user's distribution 
4 -Pfw reqttcsting cai-rier can then use this theoreticd loop infom~ation 
$G derfrr'rr'iitlc 1 1  i t  would be wtllilig to provide xDSL service to that end- 
ism, hild~ric;lnrtll>, ;J c~rn-icr mily t~lsc) recluest loop design information 
lik stitltrrtt hii't'rng to fir's1 iuqucsl a n  actual loop make-up query. Finally, 
c;rlTra@ may niuo r'cy ucst that SWBT pel-form n manual search of SWBT's 
r3ti$rfleeriifp restrrds. Such :I sequest may be submitted via Vel-ignte or 
13r\t;ti,i;1tcb tftrcct4y to SWBT's engineering operations personnel. Once 
S%'l%'l" crxpitlcc:rs conlplcte thc rn;tnu;tl search, they will update the 
~i$i~~r!t~rall~>n ji1 Ll;'AC:S tilid the competing carrier can either receive the 
i ~ s r ~ r l f h  \fit C ~ I ~ I ; U I  or I C \ ~ ~ C W  the results 1r1 LFACS.'~ 

tb<i:ttrcfir i~ tn itze C>r*dcc, In :drlition to the ability to access LFAC's clir-ectly vi:t 

#S~ts%q <iPSS rrita~lbccs, ik CI.,EC may :llso rcqucst that SWBT perfolm a manual sear& cj f  

ua;:arruk*sr:ag r.~:cirsits, Qwcst doer; not ofl'cr skcccss to LFACs or the ability to ha~le :I 

i ~ ~ ? ? l t ) l i r f  s~~,"tal'cil 611' C I ~ ) ~ ~ I ? C ; C ~ I I I ~  ~CUUI .CIS  - both oi' which, as discussed above, are activitlcs 

!j~:i~ f p r  j~~rf t ' r l r r~~s  \V~ICII  17s~)i:1~1(3nirlg SCSVICC for its customers and acti\lities that Q\vesl 

kn~?l ; i r I? ,  In i i ic  \ifv-i:n/l .! l ' l tr .s .v~~~~lr~r.s~~tt .s  -771 Orrler, the FCC recounied the loop 

~~iia~r!ii."kl$(trt 1lll'OrlfliliiO1l lI?;i1 V ~ r l ~ i 1 1 1  glVCS CLEC's access Lo, stating: 

i'irrriiin provldcs foul* ways for compcting carriers to obtain loop make-up 
!r"lf~trm;lilun; ( f ) mechanized loop qualification based on informa~ion in its 
I,~?sfZ!rre drr~;il.iasc: (21 ncccss to loup make-up informatron in its Loop 
k*rl;iitrj Aiis~grlmcnt and Cr>nil-cri System (LFACS) database; ( 3 )  manual 
i*r;tp cyuafr.tits-attan: and (4)  cng~necring sword reques~s. As we discuss in 



F:lf,aSbc ~ i ~ t i t l i l  I ~ c I o w .  compelltors can rccluesi loop ri~ake-up ~nformation 
!rtrnn f l ~ t r  J,,F.:ICS and LiveWlre databases, or can I-squest that Venzon 
per#i>srn a nlnrluiif search of its paper records to deter-mine whether a loop 

37 
t. c~ili;~hlc stlpp(.rt4ting advanced technologies. 

1n ;&.litiun to pi.n\~iding direct access to the Live Wire ancl LFACs databases, the 

5 f ~ ~ l s t ~  di.:siLr.ihcs the r~~anual  access oNered by Velizan, i ndlcating that Vcrizon provides a 

rr.r.i,:nis;bf lvi~p qualificnfion process as a prc-order function in which Verizon examines 

t ~ t ~ r r r e : ; r f r s _ r n  t'l"o113 I ~ C  LiveWirc and LFACS databases, and pel-fonns ;I mechanized line 

?a 
br".t; : b ~ j , l ' )  the taap to verify the act~~sll loop length. If this information 1s 

ra,,.i~ui:lei~,rtr, t:npir~t:crs in Vcrizon's Fslci l i ties Management Center examine paper 

~ ~ : ~ i t f % i .  to ~ f e l t ~ i ~ i ~ i n e  the IOOP length, whether or not the loop is qualified and, if it is not. 

$hi: w; i~ i~ t~s  why. Finally, Vcrizon, through an enginecling record request, provides 

iirkittt~i~t;tl tyllca of loop make-up info~mation not returned through the mechanized and 

rnritl.izcl Irso~r rpalificntiun pmccsscs. Verizon indicates that competitors may request this 

c,tpitl,!ruP)j cj \ tCt '~  017 ;1 prc~ordcr basis. To conduct this engineeling query, Ver<zon's 

%2;ti-ltfttr~ks Mi~nagcrncnl Ccntcr conducts a search of loop inventory and paper record:;. 

' % ; t l ~ ~ ~ i f $ l i ? ~ f f t i t l  ~t~fnrm;ltion provided through 1111 cnginee~ing query includes the exact 

B~%f~\l$st:j4 tt! ltliid coils, the r=xacrt locations and lengths of hridge taps, as well as actual 

+,~~?43~ ;';\iXgQ% ~ m t i  the iength of each gauge and provides loop make-up infor-tnation far 

C.Ya?iu-ly, tfic liuw Loop Data tool fails in comparison to the comprehensive ncccss 

t i i  !rubfh i j t f : t \ l f l~n t~r?~~  ~nl'c~rn?ation rhai i s  provrdcd hy Venzon and So~ilhwestenl Bcll. 



R71fF1 LFcnznn's and Sortt1iweslel-n Bell's offers to CLECs are more comparable to the 

;.tnk-cw tha t  ihcse RBC)Cs etnploy in provisioning service to thelr customers. The record 

ilrcrntsisn~tri\tcs that Qwesr has the ability to access to LFACs, other dntahascs, and mantial 

svrcrv  pmc'cssc:; to provision service to its cusfoiners, yet Qwcst has refused to pmvide 

314: k ~ 5 p  q ~ i ~ l t f ~ ~ ~ t l ~ i l  information beyond the RLDT available to CLECs, Qwest's offer 

P'L pii l-~nl~ dixcr~~ninatory and contraray to the FCC's orders. Bty dcnying competing 

car~iats" acccss to loop qualification information as required by thc lji\?E ICeiiraltti O~'cIer, 

C,J5tc+$i \ails to 111cci ~ t s  obligation to provide a competitor a meaningfi~l opportunity to 

Qtvcst Ignores the real point of the comparison offered by ATLW' and insterid 

;trlumpt:; 113 shift the focus to whether- Verizon and Sou~tiwestern Bell offer "ciirrc~ 

;IL.~*~ss" 10 i,Fr2Cs, AS discussed above, this issue 1s nf little monicnt. While XTk'C 

&..;;tgrtv,r"'; 111at Qwcst is offer-ing access to LFACs that In any way C ~ I I T ~ ~ ; ~ I - C S  to tvhat 

4 I 
t'r:rrrrin and Southwcsrern Bell offers, the main point 1s that Velizon and South\t.estcr.n 

Xl,cll i.~iicr a procedure that allows the CLEC to request a sealch of t h c ~ r  hack office 

kj-~ie~i'i:, !inti rcct?fJij [hat more closely aligns with the FCC's I-equircmcnrs. Qwmt docs 

blr,rh rhc Arizona and the IVashington Commission's ha\-e dctelmincd th:~! Qwcst 

irlu>sl pruk~rlr: C:14ECs access to this back office loop in1h1-inat~on. The iVa~hing{~;>il 

Ijpoo iscrlcw, we find that the provisions of the 28'" kind il'' S,qq*l~.~,~~rirni 
Ortip)-.j o n  I ~ I S  issue may have created confus~oii concerning Qxust's 
obllyatron~ to pi-ovlde access to back officc information. Thc Cnmmlssion 

6 '  
C cinillrr\ f i r  i)nu\t'h ,tiscr\u>n tn ~ t s  Rrref, CI-ECs access Vcrizon's and Sc~~~thtvz\tcrtr 13cll'\ t l:hCs, In 

fflcir tz~igirc:y, i ti! ii g~i t f~ t~ i i ; t i  ~ i ~ t c i i i ~ c e .  Qwest, on the nthcr hand. deter-mrncs ui i ; t t  ~nSt)rm;ik~r?n t11 L.f:.-\y; 
ia ihtU itt;thc t~r,t~i;it31e t11 (-1-ECs ;rnd that infi~rrn;~tion is landed rnto { ls rctols 



~ F ~ T S S  rrs drscusslon ~n the 25"' Si~ppletr~entol Order- by notlng that 
pii~itg~i1~11 430 of thc UNIi Rcnmurf Older "requircs that Qwcsl prov~de 
;icct.sc to loop quali Fication information that wisrs utly~l:helz. n.itlrir1 fhc 
rrrt-rrrrilrc.vrfi.s 1xcr.k ofli~c'." 76'' Suppleriisr~tul Orrler rct f1.74 (cruplictsis 
{ril~kd). Thc 2S'" Sirppler~ier~tal Ordo- then refers to provisions in 
~ ~ ~ l ; i c l ~ r n c n ~  25 10 thc 'Texas Plan, which establishes tcsms and conditions 
tor access to xDSL-Capable Loop offerings. That portion of the plan 
~?rc+\~rdcs thai SWBT will provide CLECs with access at parity with 11s 
i w n  rctail sDSL, service, and allows CLECs to request back office 
rnhrmzz:ion cnncc~ning loop make-up information for xDS1,-ct~pnble 
Ir-tctps. T2A, iltftlel~7lelzt 2.5, NI 6-7. 

'f'f~s wt'ct-cnce to thc Texas plan was intended to show that other states 
lkavr: ~~Iioivccj access to back office information. The Commission did not 
fnrtntP to Irmit CLEC access to loop information at parity only with 
Qwesr's rctarl personnel. As AT&T stated during the hearing. the UIVE 
Rrrrritnci' Omfur sccjuircs that CLECs have access to loop qualification 
~t.rforrnarion that may "be accessed by mzy qf the incrcr7zbeni LEC'c 
1 IItVE licnln~zd Orckr; W30 (e~r?p/zusi,s arlc?ed), However.. we 
I I I I ~ C  tlitit the UNE H ~ J : ' ~ ? ~ C ~ I Z C I  Order also psovicies that the inforn~aiiun must 
171: pri~viciecl to CLECs within the same tilnc intervals as the ~nformatinn is 
prc>vldecl to the incumbent's retail operations. Ici. ot 74.31. 

'lk .fl" S~tpplerl~rrirol Orikr did not correctly stale tile parity standanl, us 
I.$$vcsr1s ohligatians to providc access to back ol'ficc loop ir~formation. 
C , ) I I ~ ~ S I  I Z I L I S ~  jlrclvide C'LECs access to all back office inhrmat~on 
pcn:i~ning lo loop q~~alification accessible to any Qwcst personnel, within 
tflc s;tlnc Ilmc ~ntcrvuls Qwest provides thc information to i t s  own rt.t:iil 

1 ,' 
pcri;c:,nnel. 

Strnr lar'l y, thc Adrninistrat~ ve Law Judge in Arizona concluded: 

"E'he K C  has becn clear Lhat ILECs must provide GLECs W I I  h i~cccss t o  
all rjt' the clet:~ilcd lnfonnation about the loop that is available to the T1,EC 
ttsclf. The FCC' has not rcquised direct access to the I,FACS datat~srsc 
WJPOSC lflc ILEC provides the same irlforniation by other ~ncons. Hcrc. 
Stafl ~ r l ;  ~ ~ n s ~ r r r :  whcther thc KPMC Report is as tl~orough as Q W C S ~  c1;11111~ 
11 t i 3  he. Furlliel-more, at  lcast as of the datc of the Final Repar-t. iriiercsreti 
lt;lrllc'"~avc not filcd cornments on the KPMG Report. Howcves, Stut't 
1wllcucs [hat w ~ t h  ~ t s  offer to implement a m ~ ~ ~ i u a l  process for rcscarct~lng 
loop cjual~licatlon data, 2nd with modifying its SGKI' to incl~idc 
c7ij3ftnns. Qwcst will mcet its obligation regarding access. We ; g e e  tli:it 1 f  

. < 

f.t r* .  t*.~rr,qtlfrori I t r ~ r ~  11 S llfELS7"r L'~?rrrpl~n~lc~. \Yrl/l Scc,rnn ,771, WllTC Doc*I..et Nos I i ' l ' - l )OjO:~ .Q 
c%ri,itkir:. id;' Supplcrnetl~al Orclcr. lJ$II 55-58. dntcd Mny 79. 2002 (" WashingLon 31"' Sitpplcmc.nt;~l 
f ?tdcr4'~if:xhrbit 17) 



all is as Q\ves~ puqort.~, QWCS~ has met ~ t s  crh1igatiol.r~ to provttIe access t r3  

loop qualification data, However. becai~se the system i s  yet untciztrlrl i : ~  
Arizona. we helleve ha t  periodic audits of tlie back office sysrcnls anti 
datrtbscses containing loop qualification data are an impor-iant cc,mpnrrt-nt 
In assuring that Qwcst makes the required loop qualification infnnn;~tinn 
nvailablc on an on-going basis. Thus. wc adopt Staff's priqrnscd i;til~~uugc 
with minor modificalion (underlined): 

Qwest s11aIl pro~ldc to CLEC, on a no~l-cfisctimi~iatt~r;. Isasls, 
access to  he information contained in Qwest's :xxmrds, back 
office systems and databases whcre loop $ii~IitYI~:afic~~ 
information, inclciding infonnation relating to spnlc filuilitics 
resides, that i s  accessible to any Qwest ernploycc i\r any 
affiliilte of Qwest. An audit shall bc conducted on $1 ptlriociic 
basis, but no more often than every eighteen mnirths, of 
Qwest's company records, back office sysreins and rlatubases 
to determine that Qwcst is providing the same accozrs to !oop 
qualification information to CLECs to which nniy QWCLI 
employee has access. Such audit will he in additinn to the 
audit rights contemplated by Section IS of this Agrccn~cft!, 
but the proccsses for such audit shall he consisrent tvidl the 
processes sct forth in Section 18. 

Undcr the audit procedures set in SGAT Section IS. c ; ~ h  parly hc;tt.s. ti,rs 

LZWII expenses for the audit, Although poten~iaIly. Q w s i  m;ly he silbje~"t 
to additional audit requests, CLECs ore not likcly to incur llhe cspensc :IF 

an atadit ur~less they have concenls ahout the accuracy of the rrt'rariis. 111 

addition, Qwest should resise its SGAT to inclildc a dcsciGipiiian of illit the 
opttons available to CLECS for- obtaining loop clualific:ttio\r ii~ri~rnz:rrrlix~~ 
A s  always, our procedtlres permit CIAECs to conmxrznt crtt tlre pcr\pt;.,scd 
Iang~ingc, anci illtlmate approval of Qwcst's cwnp1iani:c is crsntirrgcirr riprrrr 

4 3 
I is filing i~cceptable SGAT 1nngu:rge. 

In both Arizona and C\?';~slitngton, Qwest I~as hccn tsrdcrctl to rcv~sc. r th  Pic; 4 1 ! ; a  

boil states Qwest has iigrced to language proposed by A*l'tYl', 'rtt:rt t;lrigti;tg~ i., :E% 

t"c11t laws: 

If the Loop makc-up ~nforniation for a partic~rlur f:itrllty 1s o t r t  cr~f~t~itt \ett 
In the I,aop qnalihcatlon tools. w if the Iaop rlua1rfir:atrcir; i i a i t f i  rt.rttti.t 

uixlcar or ~ncomplete ~nfornma~~nn. rsr t i -  ttrc Cll,EC' idt'r~tfftcx   ti^ 
Inaccuracy In t h c  inforrnatlo~~ returned from the hrcrp Qr:sf'lifte;tFitka E ~ I E I : ~ *  

and provrdcs Qwest w ~ t h  the basis for CILEC's hulrrzf tf.t;tt tlrt?. ~rrlalrt~r;ktrc,trl 

is inaccurate, thcr~ CLEC III ; I~ recluest u n i t  Q%v.\lt:sl wrl! pertr~rnr .t ~~: , t t ; ; r ,~ l  
sc;u.ch of the compnny'i; I-ccctrds. hack oflice systerrls ztnrl ~t;ltat>;~,ici n!~c;-e 



I ~ c l p  ~nf(xmation rcs~des. Qwes~ wlll pro~lde thc ( X E C  vln cni;td tl .1~: loop 
~niitrn~ation identlf'ied durlng the m:inual search ~ v r t i l r n  forty-eight t4Sf 
hours of Q\vcr;i's receipt OF thc CLEC's reclucst h r  manrt;li se:ui-h, TIw 
cmail wrll contatn the follow~ng loop ii-rakcup infoimrttlon: cnmpc~t;itroir 
of thc Ioap material; location and type of pair garn cievicr:~. tllc ~~istct lcc 
of any terminals, such as reinote tenn~raals or dig~tai lctop icrn~trr~tls. I>n~lg~ :  
tap. and load co~ls: loop length. and wire Saugt-1. I n  the aisc uf iotrpr 
scrved by dlgital loop camer, the enla11 \v111 prov~cit. rhc :r~~;~rt~tPrf iry tbP 

spare feeder and distribution facilities that cot~lif hc itseJ 'to provtsrthn 
sw'vicc to tlie cilstomer, includ~ng any spart facll~rics no\ c:onnectcd I L ~  ~ t - i ~ i -  

s\vtich rind the loop makcup for such spare fac~lrties. ;iffe!r C O ~ I I ~ ~ U I ~ L ~ R  id 

the ~nvcstigatron. Qwest w11l load the rnfonnatton into t t~c  l,l:biC"S 
doti~hasc, which w~ll populate this loop infnrm;~t:ori Into lihc frelds 1r1 tfre 
L-oop qualification tools. 

Ifi addition, both states have ordered audits of Qtvest prt?ct.s:;cs eo cnsui-L; 

tlziit CLEC have parity access to the back office loop inlbt-iucuirtn. For t.x:ti.rtpIt., 

tlnc W;lshington Commission requiseci Qwest to incliide audit Inngiraigc, htntrng: 

Wc lire mindful of the FCC's concern thirt CL,ECs obta~n Iocrp ~?~ftr~-ntit~frjr~ 
in thc same time and manner as the BOC's retatl opcrntrons, ' 1 % ~  i3nly iv,v;i> 
we can ensure that the RLDT contams tlie same inf i>r~~i: i r ic~rt  av:tilakfc t i p  

Qwcst's retail operations 1s to allow cotnpetttors to m:&c rtsztn~i;~i Ittt~p 

make-up requests and to audit Qwesi's ~iiforrnat~nn. r l -  $1 apprm.5 t t ~  bu 
nccessary to do so. Nothing in the FCC's dcc~s~ons pvol~rbtrtf;. srch a 
safeguard. The provisions of SGAT section I8.2.5 IISOL'IL~O itlill :1 CiFE6' 
requesting tlie audit would bear die cost of thc zudlt. inclidmng ;it13 i t ist  Ir? 
CJwest to prov~de a "speclal data extraction." Circ deny Qwt:stTs x;:qtie.;r. 

1s 
Soi- rcconslderat~on of paragraph 35 of the 2X'' Sr~pplclrrc~zrrrt i.lr7k;18, 

In their 34'" Supplemental Order. thc Washiiipton ('omn;issit,s :qqi~ivctt 

tl-tc following SGAT audit language: 

To ensure parity with Qwest ret:111 opci'atluns. cIaEC' nlay rr.cltlc~~ att 'tudit 
of inforniatior~ available to Qwest pertaining to the tclui: :~~i i i :E~i~r '+i t~+.a~i  

1% 

[ools pursuant to Sectlon 18 of t h i s  Agrecnient. 

i .: 
111 I'LF I J ~ ~ ~ ~ S ~ I ~ ( I I L O I I  lrrtn 0 5' 14'ES7",5 C'o~~ ip l rc~ t~rc  ti;rtlr Src-ttclrr 2 71. \YCWI'I ' 1)txlket hi?.. \ .1 f q p  i 1 ' A 

(MJ3(?.40. 3 1" Supplcmcntal Order, 'I[ 78 (April 1'2. 7002 I (1;xhth~t 1.31 
1 4  

M':~biunpu,n 34*' Supplc~nenlai O~der .  '17'1 17-57 ( l < x h i b ~ t  12) 



In conclusion, Qwesl's SGAT must he rc~~jscd ( I ,  prcsirrtc !:re ,icc,.c.w tr, 

loop info~mation mandated by the FCC. Until Qwest d a b s  SO ti  i*.~rzrrot 32t?.it.:, 

Checklist Item 4. 

Qwest must provide CLECs the ability to conduct or r~~qt:c*a O r e - C t r k r  &ti i : 

'This IS  a parity issue. Qwest has performed pre-ni.der Ml;t's f ~ r b  11s Ir ,?ty .  tn  ~~anriccf t~~; i  

with its plans to offer MegaBit service. Qwcst does not deny tl~r?:, Fwf  r'lb!rctw t h ~ i  ti!? I;r;t 

that i t  has purporledly loaded this inforniatlon i n t o  ~ t s  I,oi;lp 1Qr;:atiF'ra':rrit~n Ilkiriiks:t~,i.: 

affords CLEC parity. It does not. Qwest's retall arm hits :iFte:~dy prt*-<~tlrlftF\~~X tlir l t t t r p ,  

on \vh~ch 1 1  wallis to provide its DSL service. :I3 hth. f,t\k.rixt\ \ b ~ r : t t i a ~ i i -  rr: LvLid~i::*,:ir>,~ 

Qwest was cncountenng Inop accuracy issues t v ~ t h  t,i2At' :h !ix+ C T ?  t 3 t i t ~ r ~ ~ 1 2 t r t ~ t ~ ~  t: 

was usetl to populate the RLDT."' Qwest e rnhkcd  oil n ltuli. ticLr:d pnwe-i in% ;crt.i7tl 

predef~ned wire centers in each state. As part tor :hi% janwc.lt., (.,jli$c\i i:vrJl;k-t;:Fk 3 

(ltle MLT sweep referenced by Qwcst) on the uoppcr lt-tca[rk in ihtrbe 'rk~r'i" r:tti;d:.t .~nd ~ ~ I C I I  

oond~t~oned any loop In these wire centers that had t r ~ a c t  citrk csl t%'lg;il!ti* I,ri? ! h ~  -,ba,~st.  

Q w c s ~  prcdetermlned where it l n  tended to prcw:tlc 13SL ' s t ' r ~  i ~ r '  :i itck ;tl,$,~r irz,zl 9ibe ,kti* 

~i~lorn~atlun for those loops. 

Tt~c bottom linc is that Qwest's retall R p r t . s ~ ~ t i ; x i . r ~ ~ 4  ,tw :.;i-rtijcgj t r t  lfr:hi~: - 

dcc~lratc loop information on the loops thar. @\csr {\tiit55 i j *  c:ti:: %%'h; k p  zix- 

infurmatton for these loops was loaded into LF;\I'\ ;kil~f $ 3 ~  KI. i ' k T ,  li;cw rb:,:irizh!f? , I  

s~gnlficaiit number of loops where such ilpdatcd loo!.i i t~ l i rqr ;~ i~ i i t t . :  :if$! t'i~:,'r'r c ~ f : ~ . ~ , : ; ~ - ~ i  

i(l 
W A  7'r;rnscript. pp. 434 1-42 (W~lson  ,iffidasit. I;xti~htt I(li\V Z i  



$)7 course. t f  the CLECs were satisfied with li~niting their marketing to the s;tr;le 

ii:~it;totn~t~ that QWCS~ wants to serve, then they would bcncfit from the same aceilt'tirt: 

jrtf(tn.r~alir,n. E-iowevc~., the CLEC sl~ould not be limited in their rnarlicting to ul'tlas tt.~;it 

neatfy match Qwest business plans. They must have the ability to prc-qualify their Itrops. 

cstfi ! r > ~ f ) ~  outside of' Qwest's predetermined marketing iirea. in the sarnc manner- ,is 

Q\v~st ,  Ta put the CLEC on a level playing field,  hey must h i ~ c  [he salntl ability to get 

MIX ixrf'o~.m?ktion on Loops that Qwest did not pre-quali fy as Qllvesk did an tbc toclp:; it 

jve-yuidificd. 

b\/1~1~.cover, Q~ves t  has the ability to run MLT For its services on a prc-order basis I T  

it Bcsrrcs. Qwcst has corlceded that it has the abili~y rn pcrft>mm l14l.T rlrl tis swttch~ci 

41 
hascri services. It  can do so any time it wants. For csampie, Q\scst has tho ;th~liiv to 

t:xpar>ct ihc area that i t  seeks to provide DSL service and to select atftlilinni~l .i\.rtLt. cctlicis 

r r j  tcst snri which loops or- service terminals to test. CLECs must hrtuc thc sitmu ncccss ro 

he at'ftndcd parity. 

In short, ()\vest 1x1s the ability to perform an MLT on it copper Tmp conrrccirrl t r r  

\IS si\itcfi at any LIIIIC, and can perform this test to obttlir~ loop yiii;tl~tlicatic-w Inf~~rrr'rarton 

u t ~ y  ttnw i t  chooses. It did such testing prior to provisioning Me!gabit. Qtvcst pclrii~rmc~f 

~ht5iti.liu1S~ of' MLITs on  its copper loops to pre-cjualify its own !oops ft21- i t s  !vIeg;ziibt;t 

scr~~icc. Arl"ck7' requests access to the same information to .vt.liich Q:tscst pcrsc~t~rlct h:trz 

iiqcCSS, W ~ ~ C I I  includes the ability to perform an MI..T prictr to tht: prxtvisitsnirig 

--",.--m-- 

4" 
TO Ttanscrlpr r 041 I K I O I  I. p. 248 (Wilson Affidavit, Exhibit K1,W-4) 
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tm\~t.inallctl loop. 771is access IS  consistent with m d  required by Ihe LINE Rer~rtrizil 0171t~r 

:r 

ar1t.t is requ~rtd in order for Qwest to meet the nondiscriminatory strindard of thc tlct. 

d. Qwiesh shoealid revise certain sf its Loop intervals. 

'rhc sfandard ~ntenlnls set forth in Exhibit C for i(g) DS-l Loops und l i h )  Rcparr- 

InIIcfv;ds f o r  Basic 2-Wire Analog Loops should be revised because they :Ire mo long i t 1  

p m ~ i c f e  thc CLEC a meaningful opportunity to comperc, ;ire drsinmlrratc-jr . 

"I'hc stmdard 111tcrvi.d is the interval in which Qwesl 1s comrnttring r i i  prnv~lfe .: 

p3"Y~c"~t:ar I f S E  io [he CLEC. It is the interval that the CLEC will relb upon in f?~\iif;ni. 
*e 

rrt-tianuaat~i~n to trs rctiiil customer when the CLEC will be able to proviuoai  sent.;^= to t t , : ~ ~  

:.a 

eufitnmer. fi is the Interval which the CLEC uses for calculatlnz I?S ciuc d:itc !1tr1. 

whmissint~ of rts order to Qwest and in designing and provisioning other crrrnpc~ncnts ari,t 

C,rczlitier\ that rntikc: up the service that the CLEC 1s provisicmtng to its rrturl c u ~ t ~ ~ r s ~ e t  

Qwesr 3 pr'or~(~sed iritcrvals arc set fort11 in  the Service Interval Guide ("S 1G.I - I?\~lz!I>r! t ' 

A'TKT tcuo~nmends the following revisions to Exhibir C: 

[dl Establ~shed Service Intervals for existing DS-I Capable I.c~ops, DSI 
C3apable Feccler Loop, 2-Wire Aniilog Disttibution Loop: 

--_.....I_ ^ - [71 - lines 4 5 business days 
....--. 1 

9 - 16 lines 4 0 business days I --- -- j 
17 - 24 lines 9 7 business days I 

15 or More ICB 
L--__ ---_7 

i h )  Establrshcd Repals Inter-vals for Basic 2-wire rlnalog L,oops, l-1.n~ Sh;urtni; 
and L ~ n e  Spl~tting: 



i u 18 H O U ~ B  OSS !--.. I------- 

I 48 I lours AS 
I... - -., --.....-- I 

-_I 

Thc rntiotlale for these revisions is US follows. 

5Virh respect tu Inter~al l(d), DS-1 loops, in prior versions of Exhibit C, Qwea 

pnrp3hcd the tfesy i ~ t t ~ r ~ a l s  AT&T is requesting. Qwest now claims that i t  lengthened 

tfte8r~ ~ft~ervafs I 'recit~s~ lhose are the intervals that exist on the retiail side (appareritly t'ro~n 

f~wcaa's tntc-rstate special ucccss tariff) and, therefore, the intervals in Exhibit C are 

A*> 

~ ~ a t t l q  Qw.c;rsr, rratificd CMCs of these changes to the standard intervals for DS-Js in 

1hg: fZI;)C: pmcuss, btlt did not seek the approval or agreement of the ROC participants for 

ttis:%tt cb:t;trrgc~, Wor were thcsc changes discussed by the ROC or 'TAG participants. 

:Z'Z"&:T tthjects !a Qwest's revised intcrvals. ATRT is the largest purchaser 01' 

%$Swls fmrn Qti~csl on the "rcrail" side. Qwest arbitrarily and unilaterally changed the 

taafitr%ats ~ll'fcflt3d to rcllail c~~ston-iers i n  the lasr year. For yenrs prior to that, Qwest 

\%rif~E";t~b D S ~ R  pursuant to thc in!cr-vals AT&T is proposing here, although it did not do 

at$ rrr ;I itirrlcriy fastrion, As has been the case with local service, Qwcst has failed to build 

lircil~litrfi t4.t mw1 ct~s2orna. needs in a timely manner and AT&T filed service quality 

~*ainptiai~xts 10 rttrenipt to resolve this issue. Qwest's response was not to improve its 

~ r . 2  :CC, b t ~ t  ~ ' i ~ t h ~ r  t i )  change its ~~rovisioning commitmenl LO its retail customers by 

I~~trgsjr%:firny thc intcrvals. I t  now ilscs thosc retail intervals that it arbitrarily nlterrd ro 

.atpic ~ ~ i t ~ i ! ~ .  Ln ATKr's view. the solution to poor sei-vicc is noi to change the intcrv:nl>,. 

t\itnyt*rL~vcr., potlr acrvicc! un thc retall side shoulcl not be used to drive parity decisions of 

_'-,- ,- r I? lee- l?".Vr_l --r-- 

i;, 

W ;% jrqrhxxii,r, p. 447 I t Wilson Affidsvl!. Exhihtt KLW-2). 



~ f w  txhr~lcsiilc side. Qwest should be required to establish an appropriate interval and 

RXCE?~ ~ft;tt iiltcrvaf. 

Q~lucst has beet1 ordered to revise its DS-1 intervals in Arizona, New Mexico and 

$ lF : r~ t~ t~g t~~ t~  11'1 Arizona, the staff final report recommends that Qwest be directcd to 

ixdnjjt thc frrllnwing intervals for DS-1: 

1 -8 linres 5 b~isiness days 
9-16 lines 7 business days 
17-25 li12es 9 business days 
ZS and above lincs ICB" 

In Washington, the Commission directed Qwest to revise the SGAT to include tile 

t-8 lincs 5 days (high density) 
8 days (low density) 

9- 16 l i n ~ s  6 days (high density) 
9 days (low density) 

17-24 lines 7 days (high density) 
10 days (low density) 

15 Q C  ICB" 

In Nsiv Mexico, the Commission directed Qwest to adopt the follo~ving DS-1 

5 business bays i n  high density areas 
8 h~~siness day in low density 

h e  intervals proposed by AT&T hcrc are consistcnt with the high density 

inxet,~ils urdcrcrl by dhcse Commissions. 

- . . . .  

t: 

f,: rirc, .Ifirr~cs. ~,fQ\c~.vr Cmrporafron '.F SL'C'IIOII 271 Aj)/~lrcrrlror~. Arl~ona Corporntirrn C'ornrnission Dr-cket 
"<tr I'~ix#;H'X)~Z-'ii7-02,7S, F!n:~l Reporr cln Qwest's Compliance will! Checklist Item No. 3, dated Fcbrtlitry 
Yf: !1dY?,% !f9 (I'ixhibit t 4) 
b i  

r'ri Pr'  i t t i  tr\irj?i(rif~t~ 11110 11 S \YEST'& Conl/~lirrtice Wi/h Secliotl 271, WLl'l'C Docket Nos. 1.11'-003012 & 
rwtae+4fi, 33'" Supplem~ntirf Ordcr, '[I 124-25 (Exhihit 3). 
15 

(/: t ! ~  5 j r r r /~ - r  rlj'Qcr,t.sr Cirlpurolior~ '.r Sccl~orl 271 Applrcnlrorr clrrrl M~rrrort ,511 ,4ltrrrrrttrr'e Pnjrcrthrre t r ,  
% b l r i ~ $ f i *  ~ h t '  ! j r c ' ~ r r ~ t r  271 Pm~c.r.\. Order 1tegar.ding F id~ l l~ l i~ t~f ' s  Keport on C'hccklist Iiem 2, C'hccklrst itcrn 
-f I ' tazlil~bt ttvlt~ 5 ilnd ('heckl~si Ilcln 6. Ncw Mexico ( J t ~ l ~ t y  C'nsc NO 3269, tlatctl Novcmhcr 10. 200 i .  
12 i t-,cl;:L>t! 15; 1 



{ E ~ F '  Zflif, A'T&'I' contcnds that an IS-hour interval on repair Js more than 

LCX?ijli givc!l;\rrr QLVCSI p:rfc~t7n;tllc~ on mean lime to restore. For rts retail customers 

i y ) lL t ,~*~ i ' i  ~ z e d n  I ~ ~ I I C  141 restore is in  a range of 7 to 14 hours, tvrth and without dispatch. 

f7ttdr ii, tftc piti%> fipn: that should be used as thc bas~s for estahlishrng the wholesale 

"u5?ri.r%' rl~fe~v~kf, If Q~VGSI  i s  not requircd to do bctter than a 24-hour Interval on the 

ahidp+a!e r;igfk:, C't,f::iCs will ncver bc able to come close to matching QwestLs repair time 

%&%sse t ~ ~ i s  ;rrgusd I hat the ROC performance measures establjsh a 24-hour repair 

IPZZCB?; \~SI  drtt2 bh~: RF)D.IET i n f e r ~ ~ l  f a -  rctail basic service is 24 hours. That is, however: not 

.it@ $Irw.%arw it! j~;friry~ ' I I ~ ~ L Y  is measurcd based upon the actual service Qwest provides 

3a i$. R?~fd  k"MQrkt"lleT3. ![self' or its affiliates, not the standard established by state 

. ! 
~ c * ~ ~ ~ f l i ~ ~ ~ r \ t ~ ~ ~ f ~ i  ':fii;it 1s rhc only rncasure that will provide CLECs with 3 meaningful 

-5% tE4c rz% r$rd :rw+ the r~j'ti-~ned performance resillts indicare Qivest' repair ~ ~ e r f o r m i ~ ~ ~ c c  

f ~ z ~  ;:i c t ~ f  ,l:i i ; ~ ~ ~ t r > ~ ~ ~ r ~  i 5  stgnlficantly betler that Lhc %-hour repair interval proposed in  

f i n d $  $1 rift: rc;fions set f c ~ t h  herein, Qwesr aihould be required to revise its service 

itcn~$tj a h  aw rtrc msrrncr pr~3pnsad by AT&T. Such revisions are necessary to afford 

1'4 t g, . ., ~rtr::l~i:~l$\lf ai>pwtun~ty to compete and to afford thc CLEC nondiscriminatoi-y 

* @ 

&jr-p!rt-.:~r~~:ri ~ ~ ~ . + ~ ~ t ~ ~ ~ ~ i ~ ~ - / i  &ttcl~[~qur~ fJ~ t : :wa~~t  r r ~  s7ectio~z 271 of thi% C ~ I ~ ~ ~ I ~ / I L I I ~ C C ~ ~ I O I I S  ft c-[ O[ 1934, 
<miz+$ihii ;..I J L ~ f ' t . t J ~  !t~-R~=qiOft, hitrr i~\ l(a .Yervi(-e.s bf Mirttigntl, C c  Docket Nn. 97-1 37. Mernorandunl 
8 r.,:?i,r\+ii .-;viZ i- brdt:~, 1% 'C' 0'1.298 (reletlsed .411gu9! 19, 1997 j. 11 139 



ix. Qwmt Should Re Required to Provide .4ccess to Outboard 
Splitters on a Lime-At-A-Time, or SheIf-"-At-A-'l['im Basis. 

t-rr-ir: qrlltttng is the ahrlity for different carriers to provide voice and data services 

our! ;t s1~@;: 100p. ~~11i7.1ng both the high and low frequency spectrum portions af the 

iilt'rp. The FLY has determiiicd that incurnbcnt LECs have a current obligation to prov~de 

ji 

cnntpctiilg c:irnct.s with the ability to engage in line splitting arrangements. The FCC's 

PT$~F'"L rttjutre tr~cumbent LECs to provide requesting carriers with access to untrundlcd 

$ m ) p  ~ r ?  it r'nanncr thal allows the requesting carrier "to provide any teleconirnurricntin~~s 

srrvrcc ttlat ciin Itc offcred by mean!; of that network e~enient..'l'~ As a resuli, incurnheni 

4 .EC's have kin nldigat toil to pcmit competing cnmers to engage in llne splitting aver- rtlr y 

tc~3rp clr ft?tbp canr'nlnntron. 

Zr) acldxtion, Qwcst i s  required to provide to CLECs all the f~inctionnli~ies and 

1 i 
i;~1~al?ilit1cs the loop, including electronics attached to the loop. The splitter ts art 

ykafnplc al' srieh elcc;tronics that is included within the loop unbundled network eicmcnt. 

fl'i,ECs purchasing UNE Loops or UNE coniblnations arc eniilled to ";ill 

c;tj?ttbilirics of the loop ~ncluding the low and high-frequency spectrum portions of the 

Fb 
Irmp . , ." In thc FCC's Llne Sharing Order, the FCC defined the high licclum3oy p ~ ~ t i o t x  

"". 111,, .1*--,...--,--- 

<* 
h i  I/LP . A f ~ u / ~ r  t ~ j  l . J ( ~ ~ ~ l o ~ ~ ~ ~ t r r ~  I!/' \\'tri,littc Serv~ces Oflir~tq t\rI\x~u-ed T C ~ C ( ~ ~ ~ ~ ~ I I ~ I I ~ I ~ : C  ttt iolt\ ( . ' i r p ~ l ~ ~ / ~ r ~  + 

"Ilrlfd Rejrilrt ;knd Order 011 Kec~\ns~der:il~on, CC Docket No. '18- 147, FCC 01-70,'1 IS (rcic~~sl~il .);lnuerj 11;. 

2t4$jl I [*'fettrf, S'/lttrtti=y / t t ~ r ) t t . $  ~l1~r1111oti Order"). 
w> 

$'L 
-F? C: F,R. $ 5 1.3(5?(c) 
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5') 

ad the tr:op ;if n c;tp;~L-ill~ty of' the loop. In order to gain access to thc h1g1-1 frecluen~ y 

PYX:;QU~ t3f {LC 10011, lrnc splillrng 1s required. Such line splitting 1s accomplished t - , ~  

rneitst4 nf prissikc ~t~t'ctl~~t~ic cquipmcnt r c fe~~ed  LO as splitters, which splits the low and 

hipti ir.eqtri?t~r:y prlrrions of the loop. The FCC has also determined that TL.ECs mlljt 

allff;,,rrd tLEi .7~  itucess tn all of the UNB's features, functions, and capabilities, including 

, i~~ i i~ f -r~: -r l  elt*cfmnics. In n nlanncr that allows the requesting telecor7imunications carner to 

ij>'tnvttTe uny ~clccni~~rn~rn~catlons scr-vice that can be offered b:y means nT tha t  netlvark 

ciez~%crrt. cpeciflcolly including DSL s e r ~ i c e s . " ~  The FCC reiterated that the loop 

~ t l i i t ~ d ~ ~  *'tllilichr=d clcclronics" i l '  such electronics are necessary to fully access the loops 

6 l 
fa~ f i i re ,  aimctions and cupabilities in order to provide service to end usen. Under these 

dcrcni-notrntic.sn3 r l f  (he FCC. the splltcer is a feelure, fi~nct~on or capability of the loop that 

mtt%t he ~"tmvidcd to CLECs. 

f , l~cst is R C ) ~  pmvidrng the access required by the FCC. Qwest cltcs in  SBC' l;<\ns 

? P I  x'~r.rli~r to support irs position that it is not required to prov~de access to the splitref 

'fhc S&Li Siil~ti.~ 271 Olirltlr is not dispositive on this issue. In thai Order, the FCTC mcwl 

f ~ o t ~ s  i f i ~ t  it f33d nut ye[ cserc~scd its rule~naking authority to require ILECs to pro! lclC 

ar:ee,'$s to syrlrlte~, and therefore, ~t would not require SBC to provide access to splr~tur.; 

(2 
ax tjjW w,lf that pracc'eding. 'f'1-1~ FCC explicitly declined to coni~ncnt on the recyilti.crl~t.nr 

1l.rsa1 iirl IL,EC provide siccess to an 1LEC-owncd splitter on Ihe grcunds that it  w a s  

c~)t1siift"rit1g tli~s isslit: in response to AT&T1s petition for rtltconsicieratioi? of the II,YJ; 

--*--*,---. - 
iii 

i r t  :(if 3lrriri.r rfDcrpploynlrrtf of 12'rrclltte S ~ ~ I J I C C S  OfSel- i~~q Advcrtlced T ~ 7 1 r c r ~ t n ~ t ~ i i ~ t r ~ = ~ ~ t i t ~ ~ ~ . ~  C~ip t~ l : i l / / i  
R i r r ~ I  ftqrwt and Order, Cf' Dockel N o  96-147, FCC 99-355-71 17 (rdeased Dcmnher 9, 1990) (r'l . lrrc. 
Yf$f~rutq <l!llf-t ''k 
ti1 

47 I" Itr&. $5 1 3Q7, IjNE R L J I I ~ ~ I I ~ ~  O r d ~ r ,  '[((1(16G-A7 
&3 
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G' 
ittpreittrrrr' Ortler. Nor does thc FCC decision in any  way limit c~liat  state cornn~issioris 

$say il~t1t.r tn prolnare thc development of compe~~tiotl and the broader tlvaili~b~lriy t ~ f  

' H ~ a t  is precisely what the Texas Public Utilities Con~~nission conetuclcd in tt 

84 
iscent arbitration decision. There, concluding that the FCC's BeiiSouth Texas 2: i 

rl7rdr:l.- did not prevent the Texas Commission from doing so, the P1.K' aftirmcd an 

;irbitr.rittrrs' ~rcnmmendcd decision, which required Southwestern Bell to prizvidc sp1irtt.i-s 

itn lrnc-:I!-tt-tirnc basis. Specifically. the Arbitrator stated: 

Although, t~ noted by SWBT, rhe FCC has to date, ~zot required 
ltECs to pmvide the splitter in either a line sharing OF line spiirring 
context. the Arbitrators believe this Commission has thc authority 
lo do so on this record. T11c FCC has clcarly stated thnr i ts 
leyuirsments are the mlnllnum necessary. and that stale 
comn~issions are free to estiabl~sll additional requirements. beyond 
those established by the FCC, where coxiistcnt. Indeed, iii rhc 
Sl$?BT Tfi~xas 271 Oi-&I-, the FCC acknowledged that line splitfit~g. 
a recent development, would be subject to potential nrbirratinl; 
before the Texas Cornmjssion. Thc Arbitrators. thcreft~rr. bclicvc 
an this record that it is sound public paljcy to I-equirc. SIYBT to 
provide AT&T with a UNE loop that is fiilly capable of suppniting 
any xDSL service." 

.I'hcn, citing the rulings of the FCC I-eferencecl ahcwe, tile ..trb~t~ttars dctirrmrncci 

rllai SBC must provide access to its splitters. The dec~sion stated (1) that "cxclurliitg tilt 

splrttcr from the definition of the loop would limit rts f~~nctionzii~p," (71 rh;~t .'it IS 

rsattrt~cally tciisiblc for SWB'T to furnish and ~nstall spi~tter"to [rnrthle CLECs tnl gain 

:iccrtss t ~ s  ttsie high frequency por-tlon of rhc loop when purcitased in cclmbinnt~on \v\rh  a 

i t >  

ld 
PS < )tz$ctr k \ p p r ~ \ ~ i ~ ~ , s  R O V L S ~ ~  ti rl>itrizflot~ A ~t ( I I* [ I ,  PCAIL~IOIZ OJ S O ~ ~ ~ / I ~ W . \  tcrrz 8t;ll T ~ ~ l ~ ~ p / t o i ~ c  C:t)rf7pt1r8t j ,  tt  

&r!vrrtrjriirrt ncrrii AT&?' ~ ~ ~ ~ r t l l 7 t f i l i r ~ a ~ l ~ t l 1 ~  rf Tr la \ ,  Docket Nu 22315, pp. 7 - 9 {d;ltct.i hl;lroh i d ,  13[X]I; 
\M'~laa+nr Aff idav~t. Exh~bit KLW-1 I ) 
*-, 

ftw~.i~:if b r ~ t t l t t i ) ~ ~  tt HYIJ-C~ ,  l'etlnct~l of Snrrr/r~-1.crrern Brli 7i-lc,~tlr01it~ Cj>ii~ptirty fi)r drlrrrrttiron rr l ~ ! t  <\Ti< d 
$ ri#likt~.ilvt!rrc#8:cltli r[/ fitter.\, I>ocE,cl No 273 1.5, p. 16 (rcleasccl Septernhc: 27, '7tMG1) f"T6~1u.c . - \ r l ~ ~ f ~ ~ ~ t l ~ ~ f ~  
I j i r f r r r " ' t  iiVllsctn Atfidavrt. Exhihrt KLW- 12) 



a:r~;t<%t t,r.-sft ' ~ r 3 3 J  t Fj that 11 IS ' ' J I I ~ I C C L J ~ ~ ~ ~ ~  ti-on? a tcchn~cctl slandpo~nt to a n a l o p ~ ~ c  

. , +* ~3 i . r"~; :~  B%iiii&5-j\ 

I-;rsitlfl. tire 'f-t"x,~s r!uc~trir~n nafecl that SW R'T's effort to require LECs to collocate 

kt- *.TL!LL~ L L ~  gxrtn ; ~ . c ' w x ~  IU I ~ I C  high-frequency portion of the loop "(1) unnecessaiily 

BGa B C S ~ ~ C : I  tf~c ~dt:$rec 01 ~ t $ ~ r t i l t ~ i \ t i ~ n  i111d manual work and accordingly increases both rhe 

ji$srjrf?i;s;.?,pf- tbtt.t! Pfunttinll of SC~ ' \~ICC interruptions; (2) i ~ l t r o d l l ~ ~ ~ s  unnecessary delays for 

spc-i;,i ~~q%r!~~~sfltatt, culinctitttlrrn c~~nsrluceion and splitter installat~on; and (3) unnecessarily 

*u T ~ I I ~ :  t:ca@:il oEllcc :md li.:lme ~ ~ e c c . " ~ ' ~  Thus, the arhitmtors found that SWBT-s 

;g&p:;.s;PF J'~~gnrfi~strklly pmttibits UNE-P providers from achieving commercial 

,,+,a 
3:d$srst#?r ISsu rhr: flip !;idc, tlrcy found that requiring the ILEC to provide the splitter- 

f i r +  w; i i  ,r)lSl:iifti7~h ~i?t?tpcflt i~)~~ ki l t  also 'bp~.oinote~ more rap~d deploy~ncnt of advanced 

litLl . jj,cJ - , I  ti, J f~rt.$~~cier c's~~F?; scction of consumers, as required by 8 706" of the ~ c t . "  

C+tnrtf$;try I;) C J ~ , S ~ ~ ~ F ~ * S  claim in i t  brief, AT&T has not stated that Qwest uses a 

~trnr@s~,~urf"' qtljlfer- R;tthcr. i t  is AT&T's position that Qwest's splitter is accessible and 

t l v t  t tr  Caf..EC'$ r t i  ncchnic:tll y fcnsible, which notably. Qwest does not dispute in its 

thw! i%irr~ig  C:t~lrtrsldc~ 1-sop workshop, Qwest finally revcalcd the type of splitters it 

& y d i k % l %  111 f tq  rti)tttilr)mk and tcstificd that, in Qwcsr's current configuration, a shelf of 

711 
q l ! ? i ~ u , " i 6 ~  .lfr + ' k - ~ ~ ~ l i n ~ c ~ ~ r ~ x ~ d "  LO their DSLAMs. Sp1itter.s that are "connectclized" to the 

t3*i3,,aiS9 ,TIP titat integ=t\tcri into the DSLAM and, therefor-c, it is technically feasible lo  

2 J 

J i J 5 .  ,A r5i.J #$~.'l;tJ! i. pp 141 -41 iCI-'ifson Affidilvlt, Exhibit KIaM1- 13); WA T~nnscript, 3560-41 
t% ' 6 > e  %)iLLt>; i !  4 s.it:ef~l Kt . iY-2 j  



75 
id:p4:q,,+c~:ih~~~&4i:dl~t.frr+1~~rll~DSL~\M. F~)r.thcspliltersilscdhyQwest,itis techn~cally 

k .. .: .+d(i.c. tcn~;:L i.iil {llv iplicccr from thc OSLAM." In h c t ,  Covad testified in Colorado 

@fv; %!ID: ti&$liiir$ 13Sf~:iffIlsplr~r cnnfigu~*nt~nn is nn dilferent that the Covad(2wzs~ 

*@iBli3aa !3541,14ihf i.ctntigfrral~t~n that (>west I S  requiring GLEC to use in licu of the ("west 

.i@;~rca stnE r t ~ d c t  1h13 ~ i ) t ~ r ~ p ~ l " i l t i ~ ) ~ ~  thc Covad splitlers arc "connectcrized to the Qwest 

t%i.!?11 iridtsril. Qwcrt's witness concoded &h:~t i t  was possible to provide access to a 

7.1 
, i + 9 ~ 2 k  r,l&ait$ aid~rtir'r'; IZ'L this tonf'jg~~ratic~n. 

Ad: mi. tiir CJi~t*s!,-o\;vnaci splitters will serve to  advance competition for DSL 

'a? 2r;.,tz 1i~1.1 h t ~ f t d f ~ ~  ~f v t l i c ~  i1116 r!rzta scrvice, and as such, arc vcr-y much in the piiblic 

6-t -ipiX~hi$~:-i, 'i9iLre O T ~ ~ C  t).~tlcraI significant henefits to Qwest pr.c)vidlrig access to outboa~.d 

%-pb:g~i*i~ %%kt+;$ flist:~ T"i.EC$ $l\iu.c nn 1LEC-owned splitter, scvitching a voice customel-'s 

a$dtl$ ~-,gi i tyrf t~t  e r r ~ w ~ l g f  w~farli p r t ~ v r d ~ ~ s  is much simpfcr arid conserves valuable resources. 

% + ~ i i t l $ ~ i  141 $&c$1 ~\wnctf splitters also yields benefits when a customer terminates 

:seq?r,ubrt:iar + c : ~ ~ ~ - r r % ,  ~ll f~th'tng for t l ~  efficient usugc of splltlcr+s and racks wrthlll central 

-t;;:.i .+.+ - Is~':J>~ELR:~~ t i  ;ili'c;~dy scarcc, and pronlotes competition among datil CLECs 

;7~:;.,,i;i5zi: tie--.,* f l f + ~ i i e b h ~ " 5  a1112 lSPs encour-rter- fewer harr~cl*s to s~vitch~ng froln orle 

:Y'*'. li;, - * : t i  l ! f f ~ " t  

E ~ : ~ ; i t : ~ i t ~ i ~ i ~  r&i;-r;-,t i t  t~i . (n~ld~:  ;ICCCSS t o  I ~ S  split tcrs also prornotcs the ability of 

4, 2 4 c-',, 1 9 7  :+$F++Y ;t t3 l t i2rfk f>f I~OICC and d i~t i~  SCYVICC In competlt~on w1tl.1 Qwcst. One of ttlc 

f i d  , %-:$ ~ : 1 : - 1 ~  t : t j f . u -  7 i * i ~ * r ,  $*i t ~ i '  I jN.ITF:-I1 IS thi\I t t  allows ;\ vc~icc CIXC to enter, thc market and 
i * 

A 51 ~5 :& {i,j+w5? t ~ i t , f ~ v ~ l ~  h:tv111g to obtain collocatron spacc. Access to Qwesl-ownccl 

.. 



aiif:$+;;-; ';;:I +! 1;n-t' bE-d.-Iffne t?;i%t\ C B ~ ~ I I ~ I E ~ C S  the rieed Sos IJNf3-P providers to sccu~r  

&- --$-L.,-.T . yi  - r -  ~%rT-%r_rgtXZe"nEs, i t?ld f f ~ ~ l s  pi-ov~dc~ sirn~lar benefits to the expansion of DSL 

~v:$z? i=k9.-8f %*t?r  r~al"rpJfe", i ~ y  h:tvil~g access to spll[te~.s, UNE-P psov~ders can 

, $  ptilrrcr o r ~ k t  ifrty data tfLEC tllitl has deployed a DSLAM in the central office, 

,P%X are i~4t-34 fl~nwec~d tn ~I~QEG lf l i l t  11ave already deploycd their o\vn splitters or- lack space 

:Ira ~~~$xij$%il,?~%dh q ~ i % i t ~ t % .  %'2y rl?iiki~lg i t  less difficult for LINE psovidet-s to access the high 

t k ~ q w - t ~ d , ~  g ~ , i k ? ? ; ~ c ~ f  rrE' tile ir#%pb ihts im~-iediment lo colnpetitio~~ m y  be avoided. 

~3crilnlt!tgJ>. Qf;ltttcsl sttuzild be 1-cquired to modify its SGAT to stale that i t  will 

;I$t htlfwork lnii;.rfarc Rewiccs (NID) 

u, Qwest shoarld be required to renmove its con~llections from 
pn%tecXore; wlren CI,ECs access the protector. 

4,  i 1.i '.; : t~i)  cticoulricr ~i \ t t i t l i011~ wl~ere they will need to request that Qwest Frce 

i ~ : j ~ i g 2 q ~ ~ ~ b  t ~ ~ t  : 0 1 ~  Sill "it1 t l k i i ~  I I ~  Icfff?C can provide service to the custorncr. Thls 1s an 

iitg4tk6*rtLnfi ~j.-piii. lwc,,tiz\c k L).5 2 .  I 01' thc SGAT limits the CLEC'r; access to NID to cascs 

'r*93*6~ ?; ia, i t l~ r ii ait;rr2&!>ltb air I ~ L '  NXD. 'I'hcsc is no pmvision that would l.equil-e Quest to 

iykijucc 5p3i;ru$3 ii+i~iWittll~ otf tk i t~  Nll.3. This may bc psi-licularly necessary i n  situations where 

:%?is r';1i-s;pr..risVr t ; i ( ~  71\11 iv:iii'tf 311 ;LCIJILIC)II:\I NID on their prenxse or in MTE setting \~tlcrc 

1 %  s i i i , q : i  ~ t t j c , ~  t t f i ~ t i  ,ictifit~on:~l hoxlss. Fniluse to frcc s~lch capacity may makc the NID. 

T>'lir*if ii .j4 itt~ja:~,~cd I L I  thih I - C C ~ U C S ~ ,  claiming it has 110 obl~gatlon to nial.rc s11~1cc 

, > - l i ' r i , 5 i 2 t ~ a ~  t-irt ritj;\ N f f ~  i ~ ~ ~ i f  t l - ~ a ~  i!'l'~YI''s propc~sal for semovlng Qwcst loop connzctior.~ 

rsib7:;tck rbi* K.trtti:li~l l'ir~lrlciit (*ode. QWCSC is obligated to provide access to the NID. 



- ~ - l v 6 5 i ~ : . i  *-+ 3 f  t P ~ , ~ ~ D i t : ~ d / ~  ~nfc;isl\lle I'clr 11 io do so. Therefore, Qwcst is obligated to I-cmove 

'Ffrctw r.i; ncl qkrcstlr)n that 11 is technically feasilsle for Qwest to remove its 

;r-~~t.snt;c%ri>ns 8-tlrn etlr: NUB. Qwcst does not dispute this. AT&'T providecl a Bell System 

4 . ? n , ~ . _ & i + ~ :  al l~sth C X ~ I I I C F ? ~ ~  pennlts a ~ ' ~ r o w d ~ r e  called "capping off," a procedu~~s w t ~ ~ c h  

7 i  
<tk.ar\eiTl rr'rr:rrl rcrncxilt\$, the Q\YCS~ c i w ~ ~ i t  fl.0111 ihc NID and lying it down. Qwest cla~ms 

isr:!zi sitxs 17tat'rrL.t 1s froim 1969, implying i t  is outclated. Qwest has never presented any 

s*idi>n~*c tt~nr !his practicc ~ v a s  cver s~~perccdcd in the Bell System or U S WEST/Qwest. 

iJwesi ~Inirns in its Ur*icf that this Bell System practice addresses a scenario t ha~  is 

~,+*.,:Icrrrrt Irmft ttlr rcrnovwl of the loop by the ILEC for use by the CLEC. This argument 

24s $;aE%c, C l f  - C ~ ~ K S C +  I ~ C  ~J .TCCIS~  scenario at issue here d ~ d  not exist at the time sincc 

t,'Bb:(:+ IVCTC tlrr1 ctnt'isioneci al t11c time the Rcll System practice \/as i~doptcd. F-lo~vevcr, 

thc pfilii;iikrre C~CPICLCCI 1r-1 thc Bell System practice of removing the protector ti0117 the 

i"%blr%$ S X  ;lt"li$knp~~$ ~ h c  procedure pt-uposcd by AT&T. More to the point- lightning a12d 

4.5kc;. ~lta)trftge ISSI~CS I I ~ ~ V C  no1 change since the datc of this practice. 'The Bell System 

$t-~ttcc dalprcts rr pm~edurc that is p r o ~ ~ e r  and acceptable practice. If this practicc w,is 

:i~ic~~pz;tbl~t ~iry?rt  l't.t,nl u s?~ftxy pcrspectivc, tt~e~re is no reasoli i t  would not be safe now. 

fbc nr:2> cv~dcnce IJivest has presented lo support irs refusal to provide access lo 

$h44 &KIl1 1 %  ~ I A  r,cfert*rrctr to  9 3 l S A  of thc Nntional Electr~cul Safety Code and thc # S(W- 

70 

.3iiSt;i"arr2 ~ l tc*  N~ittoilal Elccrrtcal Code. Q~vcst claims that illesc provisiorls somcho;~ 

p ~ ~ ~ ~ ~ . t l b ! r  rt frnm J-cmijvlng ~ t s  looj:, connect~ol~s in the manner pt-aposeci by ATcYr'l'. 

Bi.~lqgr i i j  iht' prs(rvliitntts cited by Qwesl lo the Nat~onal Electrical Safety Codc and the 

., , 4 , W"P s-,-.--?---F *".-.- P 

%'fi -I*W n%$fxi!ii \>t .  E\l?i\31~ Kl-W- 1-1 

%lA:i%irr . i f f l ~ i ~ ~ : t t ,  Eujtthit EL-W 15 and It) 



%.v~5T5-i:4t j: i;rc~=i~;ti t * g I j ~  ; -KIcI I -~~s  I ~ C :  prc>pi~s~~I made by ATLQT. Scclion 3 15A of the 

* - 
t 5pfc.i:ivai:sl 5:~fcty C'trcie nd~ircsses thc need for prolection where a 

'- L ~ & ~ Z ; . L ~ ~ I , ~  ,*- a s  a , %  *be- t&jlt'tttk o~~~~ar;altis i s  lxlcndlctf by otllcr thi.111 qualified pcl*sons." That is not :he 

- t r  ~'VC lm rni6ang about iiitu:~t~ons where c o m p l y  tcchrlicrnns that zre qualificd 

j.i;sw:;: G. %s+xir&t lw s:rppirrg off ioop f;m lilics. 

srrnr$mlyc, B K(#l..?llfn) c r f  the National Electrical Code is not applicable. This 

$4:. b . ~ + X i  +spp!~e~~ tu  1:1rct111s illal fiir, partly or enbrely in aerial wirc rtr aerial cable that not 

ifil:t-utir'~j w tl;lrlt"ti f7Ic'rck err circu~ts, aerial or undergrouncl, located within the block 

(i-h%iik7~-;a,;tir~+$ t f ~ ~ " ,  fttiifd~~fg PCI"\~CCI SO as la be exposed to accidental contact with electric light 

ptzt+i:t q, ~ ~ i ~ ~ f ~ f ~ ~ k i + r r  t ) l~r i i f i~ lg :it over 300 volts to ground. A block is defined in $ 800-2 

4% *<gktrtt< I#  fNNflr l$l  of D cffy, town, or vl1lage cncloscd hy streets and ~ncluding the alleys 

-YTY Itflb.i,=if; Txfi Z I ~ X  mty street. "Exposed" has three def'initlons in  the Codc. In A~ziclc 

ti%; 3 f k 1 1 1 1 i l t t f ~ l k ,  C'X]?T)SC~ (as applied to live pa1-t.s) 1s defined as capablc of llcing 

iil'~2ss%.n.~rtctit5y iauchc11 or- approached nearer than a safe distance by a person and it 1s 

~-~qdti.tl irt pc t r t*  ' , I ~ u t  urc not stutably gua~-ded, ~solatcd, or insulated. Also in Article 1011, 

s-ijistakbd i r i i .  1hpl1lr~~I ftr wir-~rig ~~~t l thods)  is def~ned as on or attached to thc stn-face or- 

h ; t w g r i  g-xtt'tcls rlcsigrrrct to :illow access. Finally, in $ 500-2 Definitions, exposeci is 

*kSarzdbsf u earct~i! ti?~ar rs rn such a position that, In case of failure of suppol-ts and 

i+! .* i f j ,$ i l t~t ,  ~TDittrte'l ii811fl ;lnOt~?cr cllcuit may ~esillt. 

,? i i r i ~ r ~ d  ~ ~ i ' l i i i i  i s  tioi gxposcd under any of tliesc definitions. Bnsccl upon thc 

i.3t-z +,iriintt~rm, \vhcn Ihr: condt~ctors are cappcd, thc wise cannot be inadvertently 

i ~ j i i  f;cG f s i l r  plliyit~cs o f  I ~ I C  second dcfini tion, :I cappcd cIrcu11 is not attached ciircctl!. 

t r *  YI:~: -~ iz i c fu r~ ,  zt rs :litiichccl to a st:lncloff that 1s an ~nsululor. Finally, hascd upon thc 



t9aafcl derjn~~ion, ilic ctr-cult IS  dou131y insulated and so !t cannot comc In conract wilh 

,$t~id!.rcf i:rn:ttit ','\+rn I[ nrle i tisulating sheattic is compr-~mi~cd. 

M'ttcr~ 3 ~~11~1mtlni~iltions cisc~lit actually interfaces M ~ I L ~  ins~cle wire at a bullili~i~. 

\&FT'~ I I  I %  "e~j~t~se t i"  and inust have a protector under the National Electrical Cocie. 

!n rbwnce. paragraph 800-30(a) requires Qwest to have a protcctor on a pole ~n 

ilic b'bc3i:L 1'01, czch c~r-cuit, ' T h ~ s  is because not ail distr~bullon facil~tics are actual[y 

t ~ t ~ i ~ q * ~  [ell 11'1 pscmlscs. Spare facilities exist in  the loop plant that a1.e not "cirupped" in 

t l~rtrlra1i4~-~ 't'l~c ibefe;1-encc lo eleclric l ight  or power conductors at over 300 volts i s  

r&ctt.ini: t:, the fact that tclel3hone wires typically coexist on powcr poles ivith high 

~nlt:ige 11nrl.c. Workmen must be protected from accidental contact w ~ t h  cnmmunieatiotrs 

atilit:rt,'jt$ t l l i i~  t\i'lvc bcculne connected to high voltage power lines or- lighttng. I f  Q1ve.t 

rlss\  11tjt Itnsc: such psotcetors on all circuits in the block. they arc ln violation of rhc 

iq:tbcnlckl 'lilcctr-~cal Code. All cables must have such psotcction as tlic~*e is no assurimrc 

f;ll;t;tl aily ptart~culul. c~scuit actually termmates in a protector at a building. There is n o  

tb\ltc$t;trl.c to v~ltilgcs over 300 volts at buildings (with t h c  cxccption of industrial Fae~tlttrs 

that mc cn'ilered by other sections) as the voltage that 1s avatlublc to such burldings i s  t i (  

ttl;i\tnrttm ,7211 V. Ho\+lcver, !he National Electrical Codc does not rcquirc :I protector :it 

lllc. htitrsl~ \+then the  drop does not penetrate the I-ruilding Thus. ~hts  section of the 

Yitlr4mnl Elcctslcal Code is not germane to AT&T's proposal. 

'TI~r?sctor~, CJWCSL hiis not presented any viahlc technical or safc'rtg c o ~ l c c t n ~ ,  I t  

n w r  Ycrntkvc I \ S  l~lop cunnections in order to psovide access to 11s NII? in order to prct:kte 

f.Yfl,i:?i ; L L ' C C ~ ~  IC) its NIB where space I S  not otherwise a~;~rl;thle. AT&-T proposes the 

ifl)lcrit tnp irlotltf~c;iL~on t o  thc last sentence of 5 9.5.2.1 to ~mplcmcnt this nbiigr-tiiot~: "A t  



rtn 1lmc should either Party remove the other Party's h s  Sacilrc~cs from t l~c  c~riler fZ,r-r! ' 4 ,  

-. Pf!n t1'3tI71311t itjspr~pna~elv capping off the other Party's loop fnciirilcs. 

B. CHECKLIST ITEM 11 - LOCAL NUMBER PCPRTABILI'I'Y. 

To sat~s fy  Checklist I ten1 T 1, Qwese nlust denionsti-atc rlllnt i t  prizvirics I,SP ~ v r t h  

mln-irtjum servicc drsrtiptlons and without impairment of quality. Cjwcst's pt:rl;~m\~incs 

rcu\iltr; cannot be used as a basis for concluding illat Qwest is not prinwft~~g 

norldiscf-irn~n~ltc~ry access to LNP with minimum scrvici: disruptions :init \ii!firzlit 

irnpa~rmelrt of quality. As has been discussed, Qwest has implerncrtrctl :t t-tui,$ 

tnectltinized prncess that wtll delay the disconnect of its Ioap from it:, s\sitch to / ! $ 1  

p.m. nf thc day hllo\ving the CLEC's scheduled customer conversion. "f'htti pscr\+c>s wax 

imq.~Icmmtccl to addrcss senous performance issues diat \vcrf: bc~ng  cnei~ul~tcr.t~tf i a ~  

AT&Y arid Cox. I-lowever, Qwest's new offering has onlp reccmrty bccil iaicrrpt~r-;ire<! 

Jrt~a the PIDs. Tn dtlte, no results have been produced undcr the rlccv PlIS :init fhc rcsutt? 

have n~,t hecn audlted. as (Swes~ concedes in its ~ r i e f . "  f.jntil PI13 scs~ilts :trv :~t,rrliil%lc 

and hr?it.e bee11 ;iucfimi, ~t tvould be premature t o  cuncludc [hilt QIV~ZAI I \  praltldirl~ 

nondlsc~~rninatorp access co local number portnhility w t h  mlnlmiim scrt ic.e ~ l l i r ~ i i ~ t t r * t ; ~ ~  

and w~ihaut ~mpaliment of qua11 ty. 

Nc~r do the 1>erfnrn2ancc res~~lts rcported iinder the inittaf revistcln t t ,  OP- 17 :t;!;; 

. . 
intlscsur't: the rlcw drsconnect prncess implemented by Qwccr. ! ht. oici  icr.sitrsi of (8) .  i? 

skrtcd that one of rhc prerequisites for- measuremen1 is that thc C1,13C illrisl ! l t t ! t i '> I$,vt:=.r 

8:tiO p.m. on due tfatc ir i  01-cler to he countcd ns 3 CLEC-rcclucsled dcl:ly. r f t ~ i r f ,  11.3:11 



order is excluded from the PID measure. I-Io\-ve\er. C&YE\I'S racw pvt411ct fitter tnBr .iriL- 

that CLECs have until noon of thc clay foltawrng the sel~t.<i.t~letf clllie rf;r~e to r~rxt.rlf% t > i \ ~ x %  

to rieiay the disconnect. Tbi~s, absent ;I natrficat~on hy S p.m xrt'ahi;: ciuc t!d?tF u~ftti,"? rhc 

current PPD, Qwest w i l l  count that order as an cxwiosiort tttlrit Qwesr tvilmtlcf stile 8.i .  

measuring whether the discorlnecr was ~nscle on the d;ty aftcr' file t f t ~  d c k t c '  try. EEI: ILiwv& 

any current performance data presented for OP-17 docs no: pm~t.rtfr: nttg c~:iiesis~- %xi" 

whether Qwest's new process is working or not. 

Second, there is no SCAT langr.tagc that addrc.sscs tirts r ~ c w  'of~krartg~ 

Specifically, the last sentence in Section 10.2.2.4 sratcs ' " T I  i~X,Ethc:qt~e.sts Q'cicq I t *  dtl rtl 

by 8:00 p.m. mountain tlme, Qwest wrjl assurc that the Qi~sced 1,rtay; is rltrr rfi*~r*rtntrcterB 

that day." Simi larl y, Section 10.2,5.3.1 states: 

Qwcst will set the teri (10) digit uncnnditicrnlit trigger 6.rr lhti~nfb~i4n tt.1 ~i)c 
ported, unless technic~illy infeasible, tr).. L !:So p.m, s1trc:litI "ig~rlcj opt atit* 
business day preceding the schcdt~led F+vt  clalt., it1 itiI('i-cfig.if itn&:,:i~1drflon.l13bt111~.1{ 

trigger cannot 1.c set For DID se~yiccs In IAESS, ?tsiXIE'fd$, ,tokt BYlSbrr 
switches thus managed cirts are requiccd, iit Irn c;'ftki.r'ge,b 13irb txztii i f f ) i  ;&git 

~~nconc6itioncil tr-igger artd Srvitch r~lrsslcriirrars i~,i-rrr,aaeatr~!! I L ~ Y A  tiits PI{N~S 
User Crcstomc~l.',~ rel~phnrzi. tlurrthr.r ~ r + i T l  ttnr hr* tt--:rrtrr~g;ci, rrrrs +vt& a , J ~ i + ~ + s t  

disco~mneci fhe CII ,PI(JIIIL~~' .S  Biltitlg C C F ~ ~  TfC'c:t?IIIQ1 df~fi?~?bltlbi8atr, ~ik:fr: 1 1 ,"l) 

p.m. (loccrl t inte) ~ f r i t t  nllsr hrrsirtfr.~s c R r t ~  i#.~*r tizc- f%w f & ~ t v ,  

states that CLECs have untrl noon ol" lltc day fc~ilirtvtng thr \ ~ ; l t < ~ ~ i " ~ I i c + i  tftii," t $*r t~  $.ir ~ t t t i i i : ,  

' 5  

Qwest to delay the drscclnnect . Wi [tiout SGr27' bcgt t:rgc ;cfik2r~sag ~ J L ~ ~ V , . ~ . E ' % ~  

commitment, there i s  legally h~ndrng ohligatrnn orr tv51tch rlw t - ' l , f i r '~  c:ta rcBj i r z ~  0 4 r ~ .  

new process and that thc CL,ECs car1 cnforccz: In thc Pttrtttst.. 

78 
Sec Wilson Affidavit, Eshthrt KL.'lir- 17 



Qwest toutcd this ofkr-ing as thc solutto~~ ro the pz.trt~x:du:'c tli%c tr:;rrci;-- $iitii $2 5 i. 

and other CLECs wel-e encountering. It 1s Qwvest ih:rt pt'(*~prm:d t h ~ i  soltxkrt~n, FI& KT'A f 

Qwest ~nadc this change because of tnc commcr-ciaf espcncttcc cvidcnc~ pic.tti;:;c~i ht 

AT&T and Cox that showed Qwest processes tvere causrns rhc prcint*ti;frc d i . i ~ ~ ~ i l ~ ~ ~ i ~ ~ ~ ! i ~  

of CLEC customers. Qwest changed i t  processes I rn  i-esptlt~rc tit [hi-?; evxiiramzc, \ax tb:iti et 

could gain approval on Checklist Itern 1 I .  It is thrs grclccss ch*rn$c ftlat prtxl!e$78eti .?.-tc Y;c, I- 

to seek a revision to the PID to synch up tllc 1'113 kvifh itre ~wrrcktct cbdfmnp m1f2i~dfai ~n;ktLs 

and then clarified by Qwest. It is this process c11;zrrgur h i t  i1:t.c pmnripted A'l'C%'F 1s-r bcci 

changes to the SGAT to ensure that the SGAT Ittttgr~upc p ~ c > [ ~ r l y  re!flccti iJwsst"5 rtc;u- 

commitment. Yet, now despite Qwcst-s claiinr rhta fhlx t s  rhc soiarlaitts $!;:in t\ ill pet iJw.i~cr 

in compliance with Checklist ILem 1 1 .  Q w s t  ~cftfce!; t i *  rdt$t~f &:t, ''?it'k?~%til~h i;n ~t: ;  %.;a iri- t 

Without SGAT language describirrg this stlfutrorr. C'k,E€";i. h;tglc ;k,i%ifsm~:e thi,G ~ , P N I s . F , ' ~  

will live up to this obligatioll or that Qtvcst tvrll nclt urrrtz&e~*~tt%;% ;rtlcr ~$IB^Z ps$.i,d",jt I -  t t ~ g i l t r ~ ;  

the CLECs to invoke ihe C h P  prtlccss t t r  FCtil~Eiffd ~ l l t ' 4  pl*t~q:of%% I t  ~-IL~)~+P--~*SG C l ~ i f i i , i k : ~ , ' ;  YV 

demonstrate that i t  has the legal obligation rn !kl* SGrYF r;.* $nfiluidc k,SIVsl \i.-cjll~,B~k6-/i;%,~; 

with the K C ' S  srandards. AT&T hat; clcmttn~tri:rec& fir,vt  f)$bci:' a T4 bt T ti dclr%;;i:ri;*rr 

Untll  Qwest revises its SGAT 10 pr'uperi> rcflrct what rt ~ I J V  3grrc&$ .l:vl. Cqkxvx~  k ~ 4 .  : : ~ ~ l i  I 

carmat fulfill the requirements of Checf.;list i tem t f . 

To cilr-e this problem, AT&T has ~rrt~posctl rrr  rrihe:: \cb~ksrirr 2:: i ~::iw.t*itttr.:;:: ti;:- 

last sentence in Scctron 10.2.2.4 thul st;ricbs "Iff 'E .Ii4' rcsjus.,tzt d f tie-ci iu & >  .., I i t t  k: ,rz4 4 

p.m. mountain tlrne, Qwest ~ i I 1  i t ~ ~ ~ t ' b '  tf~ibf the Q'c.t'~at f , r ' - i ~ f q - G  81;12 ria7% t at:gt;.,!sili, rFl,l;i ~ 4 3 %  

be deleted and that Section 10.2.5.3. i he ei:ib~>iE kt5 fiiflnb,i'.;' 

Qwest will set thc tcn (10) drpt ~inc~mrf;ttc'cn;a!i artg:;t~i it-*; ~r~rti3i?q:i ,  i c+  : y  

posed. unlcss technrcaliy ~nfcas-rhie. I I:5?s p ;nu li!~k;~if q b a i f i ~ k  :&:: zfli: 



b u s ~ n e s s  duy precedinp the schcdutcd fivr c k r i ~ . .  a,& tf~-'~k~grf :::ti '~~;i::t~i~a,,ii 

tngger cannot he set for DID scrlrccs ~ r t  t'ttE55 'rhi: :ivv. * G L L ~  J'itxZSdfi 
switches thus managed cuts are rcqtr~rect. ;ti ~ " r c l ~  ckt!;tig,:i' r 11;;- h.cn 8 $r":!rrfi~ze 

s+* 1 &"-. a unconditional trigger ancl Swircrl~ tr;';lr~sl:t~xrri~ i:>i.i~:n~rba'i$ t;I1 ..-& h 1 ~ < g  Y \gt 

Customer's telephone nunqbcr wilf ciaa kt g~:n;~:ii.;~f, ~ , z t -  ri:'ci i > i b Q 7 , i  

disconnect the Customer's Bi \!in2 ;uld :lcctknrt; 4zftxi~tri"+~~rr~::x, %:srrl I ii ;:*% 

p.m. (local t~me) of thc next busjncss Ltap ;rfw 93s 83iw %Fd;r* %,3 $:Z- 2% 

required to make tilncly ncrlificcltinns <,I' 1.&1t" E1;it~ ;:h.rrrar::r~ ., -BEY r : - s ~ ; r h ' : , ~ i ~ ~ > ~ c +  

by 8:00 p.m. rnnunrain timc on tflc Due Uitre ;hmu$ .a sorps.~Ecik"asikticlit - .  t,%%;E. 
order, In the event CLEC docs nnt mrtke ~itnc$> ~irrr!rc,~intx$~. ( "1XX ' %at 
subn~ir a late notification la @vest as seot~ as pr~s&B3ic latit. 12% $B% e ~ 2 . h k  I x t c ~  
than 1200 p.m+ mountain time the nexi bwrtt-tcss tf:it at:cr a&< ikac ~ J , ~ E Y  RF 
Qwest's Interconnect Service Center it) thc rnsiancr st;$ TBIT~T f % ~ e ~ ~ r - k  ~ % X E  , t  

late 1.1otification property sutlmittcd, Q$vchh trg'ti:cg.r td 'c C B % ~ : ~ B ~ C  1 b , ~ ~  hip; 

User's service is not disconnec~ctd prior to 1 f *?it* p-rft 6%: r f l t  w9i  b~;tne..r 
day following the new Dtlc Drric trr, rn Ihc C:rw ctf 3 ~ ~ ~ @ i ~ f $ d [ l < l $ i ,  t ~ *  

disruption of the End User's exiftins scrt'm:. $,tie: ~ ~ \ > i l . f # r " r t b ? r ~ ~ ~ . ~  ~t1t3ui~t Pw: 
made by calling Qwest's Interronfreet Serttvc C~nlrjt  &t!$tx~'r~k,t ,  4 % )  1'1,Kt' 
s~lhmi tting a confirming ~uppIefitclzfi~i fnSR c3rcir:i 

Qtvesz has agrced to t h e ~  changes in other ststcd . L\ xtt gilt* ,rei,&kittw + %  

additional words in the sccor~d to Inst scndcncc: 

For a late notification properly snlrr~ritte:rl. C$L~P! i i gd f~ : :~  $9). llrp %E% t - ~ i ~ t ~ t :  

that the End User's ssgrvier: it; trot ~iiricnn~zc..tc+c! an+%$ $7. f F 41% p.fr1. f itc 

next business day folloiving th@ ncw Due. Dnigtc or, rn 17ac k;&?ie (.if ,t 

cancellati on, no disruption of rlrc End t. j h ~ t * ~  ctJ5.ifzng jit:tx 

Qwcst claims this rcvisirzn is rtecr;iss:~-> kkw, t t~ ik*  ck l  %4tIfie f$\\et~t ~ 4 3 ~ 7  ih.4- $arc;; 

has been ~ r ,  effect far somc ttnlc and, 3s far as $1 ic'i.'r ~i. .if<'. ;kT iVFE ~ ~ k i % ~ : ~ $  

by Qwcst that late notice wtluId l~eck~mc Etrti aiirn-t r~ % a l ' ~  ~ j i , , ~  t rksfi:r r:& i c 4 p  

Moreover, clearly Qwesr's product learn ii3;rr $5 ~ ~ \ f ~ ~ b ~ : ' ~ j b f ;  F i ~ i  phi+ ;ic2,ilftii If ,,-.+- 

i 5 not concctncd ahnut Qwcut'il ahifiry to meet ihri  %krlf$~;tiEllTt d;xk! 4 F l L l  ! R S  i-;{p;::~:- ;:t,: 

wishy-washy language ~tlliit Quest 15 n r w  Lrytttg ~lk>::r$ \ s ~ i ; g  ; i <  51 ; 1 4 f t:r;.~~!i 

chi-ing the wor'ksl~ol~s. Qivest clatmcd If~trt $5  ctriiEJ \ki*p r8ir; (ii$",Pi!~:i!T5:, f k r ; i ,  i*i 

p.m., i l '  ~t rcce~ved ncjtice from the CLEC' liry W t;!X p.trt i l b v ~ i ; i l  %:.+= c"i,i t 



cltrcstioned that claim based upon CLEC experience. Here. Qwest has nearly 12 

1-iour.s to stop the disconnect. Based upon its own testimony this ~ h i t ~ t ~ : t  posc IZO 

pml3lem for Qwcst. Accordingly. Qwest's concern is unfoundedi and rllrlst l?e" 

tcjccted in favor of language that more accurately tsacks its product ot'ferlng. 

More impo~.tztntly, AT&T objects to Qwest's proposed ildclition, because 

with the addition of the words "try to" Qwest would effectively climin;ar any 

binding comrni tment to the new process. Ultimately. the existing cotjrrac t 

language perWmits Qwest to respond to every failure to stop the disconricct from 

rhe switch when it  received appropriate notice from the CLEC by 12:QO naart nn 

the dey after the originally scheduled disconnect by saying "we tiiccl.'- That IS 

ur~ticceptablc from a legal srandpoint. The CLEC cauld suffcr cxtirensivc customer 

disconnects and all Qwest would have to do is say that they tried to slt)p r h t  

disconnect in accordance with the contract. The CLEC \iwcrld h;rie rtt) 

con~r~~itrnent that they could enforce. 

Both the Washington and Colorado C'ommissions havc rccluired Qv.ct;t 117 

mvisc rhesc SGAT This Commission should do thc same. [,:ntit 

Qwest lnodifies its SGAT to properly reflect its new proccrs. Q~scst  cannot 

comply with Checklist Item 1 I. 

-. - 

77 
See Washington 34Ih Supplcmcninl Order, q[qLQ5- 106 (Exliibil 12). 
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Rcspccrfuily submitted this  281h day of June, 2002. 
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Steven H. Weigler. 
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1875 Lawrence Streer, Sujtc 1575 
Denver, Colorado 80202 
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15IEFORE THE ARIZONA GgPRPgPRATHON 

:+'SI4I,IAA4 tZ.MLImELL 
! C:L.ihIl;t;\iIhN MAR 3. 5 2002 I 

O i~vrrn 1 

f,N 'I'HE MA'TTER 01; 1.1. S. WEST DOCKET NO. T-00000A-97-02?8 
&X>b4,ith.!t TNICA'I'IONS, INC. 'S COMPLIANCE 
Wtrl"13 SEC'TION 27 1 01; ?'HE ' DECISIolV N O  6 4b do -- 
TEl,-ISCOMMUNIC14'rfONS ACT OF 1 906. 

4- - " --A'+*-----.-- ----- ORDER 

a 

I$\. 'l.ilE COMMISSION: 
31 

Ilaving considered tllc elitire rccord herein altd hcing fullv advised in the preniiscs, t i r  

Arsuina (;:arl?r)ratic~n C'ornmission ("Commission") finds, concludes, and orders that: 

I FINDINGS OF FACT 

t r , 'I'lic 1:udcral Tclccornrnunications Act of 1096 ("1 996 Act") added Section 271 to ib< 
I # 
I i ' o ~ n i t i n ~ ~ a i i o n s  Act of  1934. Tlie pul-pose of  Section 271 is to specify .lie conditio~ls lhal must he / 
i 

i r s r  in ortics krl- ~ h c  I'cderul Communications Commission ("FCC'') to alloiv a Re11 Opsl-aiiilg 
f 

F I ! t  i*nip&"y i'330c7''i. such as Qwcst Corporation ('i~)wcst'' or the "Coinpany"). inriilerly L n o i i n  a h  OS 
F 1 

I 1 %'LZ I' t'iinrnuiniciiltuns. Inc. (''IJS WI.S.I.'I' to providc in-region ii~terl.ATA services. .i.h.r ] 
$ 1 
cii~it i i t~oas dc.scrihcd in Sec(\on 27 1 are intended to dctenninc ihc cricllt to wl~ich local p l~unc  scrvict. I 

i 
- if; k.ip~i~ Ict enrrrpctitior~. i 
f i i 

1 2. Scction 171 [c)(2)(B) sets fonh a founecn point colnpetil~ve cllecklist wl-llicli specifics ; 
i 

B li!c $u:i.ens aird i r ~ ~ e s c o ~ ~ n c c l ~ o n  a DOC 111ust provide to otller teieco~nmunicatio~is carriers in order ta / 
5 

! t ""8" the retlu~rclncnts uf Scction 271. Scct~on 271 (d)(2)(B) recjillrcs thc FCC to coiisult witl: $talc : 
Y 

I j 
~tx+:~rmjsiiooi witli laspcct to the ROC'S cu~npliilncc with the compctiti\~e cl~cckiist. AISP. S~ibscctin~i 

k i,~~i~)ii\) rnlklircs OK FCC io consult wit11 [tic llniicd Statcs Dcpa~~mmlt  ofJustice. 
f 

I 
I 
i 

? Sccfion 271(c)(2)(B)(ii) oSthc 1906 Acts requires a section 271 applicant to sllo~v [flat 

1 
3 I ._l..,"'.r-."->- --_-_. __--_ 

4 c ~ t  ji3lpfli,C% vf 11i:s I~ rder .  311 rcfcr.enccs to [IS WEST' have been chnnged to C)wcst 
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, ii 
8 T 5 .  Staff recomrnencls that the SGAT be modified tn rcrnn7:e ( ; )~cst 's  irbility io ch;lrgc filr 

i 

i 
4 tfkfgct~cratrnn ii tI~cac thcrc exists another available collocation location where rcgcner;lric:n ~ i t i i t i l  rlnt g 
1 [hc  rcquiscd, or w h ~ r e  there ivould have been such location, had Qwcst not rcsowcd spaic i a i  i ts 

t 
f firrurc osc 111 tllc af'fecccd premises. 

Y t q 56. Sttiffs recorn~nendation i s  consistent ~vtth our Order in Decision Ncl. h 4 X b  
b I 

& I; (F!*rrt.iithi.r 20. 200  l ) concen~~l ig  C h e c k l ~ s ~  ltern No 5. Qwest lias ~ l r c s d y  tnotiijied i!r 'it';;\'Iv rn 
S I 

' 3  $ rk"4tcut thrs cthlrg;rt~or~ cancesnrng rcgcneralion charges. Consetlucnlly, tills ~ssiic has hccn !caclikc--ri r 
E i 

i f i  i S7 I)rspuletI I s s ~ ~ c  No. 3 is whether Qwcst i s  ob l~~a ted  to cons~r~tct  I 'NEs h r  C ' J F l - i ' . ,  
P i 

c b f h ~ r  t t t : ~ ~ ~  CCI-~;\III types of unbundled loops and line ports. 1 
I 
I 48. Cl)west-s SGAT provides that Qwest will prcvidc UL,ECs access in I !%l:s pr-trvicie.cl [hat i 

latiliiies art' available. AT&T argucs h a t  Q\vest is ohligated to boild ~ ~ e ~ ~ o r h  el;nic:,ts nn .i / \ 
1!t1rarf~wran?in;1111sy basis for CLEC's ancl thai Qwest  nus st lltiild liNEs h r  I'L#EC's ~ ~ i i d r t .  lhr 5'tmc j 

I 
" 1 

tenus imd condrtions thal Qwcst would build such facil~tics fi>s ~tsclf us 11s retall ~ ' L ~ s ~ ~ ) I T I c ~ , - .  at i : c l ~ t -  
I 
! l~nscid sales. i 
i 

59, hTKf and MC'lLV objccl to SGAT Section '1.19 that pmv~cics QwcsI will constrircr ! 

ctr!tvork capacity. Cnci1itit.s. or space for access to or use csf liNEs only upon Qu*csi's deterinii~aticw 
1 

~ ~ l , * f t ~ s :  ncccprab~l~ry nf Qwest's individual financial asscssnicnt. 1 
1 1 .  i\T&*i :irgLies that [he FCC' explicitly liinitecl an 1I.l'C's obligaiio;~ tc; proside i 
! 

rctrctafticc {hc~litics ti) existing facilities, but has riot pronounceti e:cplic~i lin~it;~tio:~s fbi- o[l~i.i- / 

f!t.twilrk C J ~ I I T C : I I ~ S  A-T'&T opposes Qwest's position that it does not linve to light untiscci dark l i tw i i 
% q f' 
.c 5 F i t ~ t i l  trl;xkc 11 a\*arlahlc as dcdrcalcd iransport because i l  has no obligat~on ro 'huilrt L;h:l:\. .-IT& I 1 

f 
i 

riwarrs ahnr ~f cl;~rk fibcr is i n  place, Qwest should not be able to claim that rt does not have it> light thc / 
i 

li21cr to mec~ oi-dcrs for decl~cated transport. Otl~cnviso, A7'&1' argucs Qwcs; 1s pc~mitlcci ic r c a c l ~ c  i 
i 

I'rsr: ifark iiber fhr j ts own LLSC anti negate the obligation to providc dcdicatcd rransgoi7. TI:? C ' f  .t:("s : 

I 
5 % ~ ) :   hi: ~ 'UI~I ITH.SSIC) I -~  10 clan fy that Owcst 1s obllgatcd ro hilrld I.JNEr;, esccpi ilctlicirtetf trnfispili-t. 2;: ; 

5 1 

a nii.ri$tsc;imrnntory basis at cast-based i-ntcs. i 
I 



f IJtvcst ;IT~:IIC:; thcrc is no r;talutc, mlc or case thal imposes upnn it  tlic nhligiliinn to 

Sa-*:i~t.iii~~p tn SCiA'f' Sectloti 9.1.2.2, Qwest w~ll  build loops ancl switch porls if Owest \voulti i-rc 

ctgaify r~hliiyrlecl to buiirf sucli facilities to rneet its Pro-~ider of Last Resort i"PO1,R") obligation in 

sii~vitft! I~aair ii\c~11 cxuhangc scsvicc or irs Eligiblc Tcleco~~imunicatio~is Carrier ("13"";1 ohligation 

$3 p ~ i d c  ~rinmry lacnl cxcl~alige scrvicc. Qwest argues tiic CI,ECs have options if Qwest Is not 

~lrfisac~;.*l fo btrrld, A CLEC: n7ay submit a request to build under Section 9.19, a CLEC can build thc 

:tcl$j:kc'-6 \tstslt, iir r?ktari~ them fionl anothcr party. 

i t2  (:Swcp;t BISD argues that although i t  is rcquirccl to unbundle dark fiber, the FCC' has not 

l;iipgira:~> f f  Et'+ lii add or etpgradc electroliics for dedicated trarisport facilities. 

!'f'ikh f'd '(-'$ /,',li!? Rr~rtjcrnll Ordc:'!. i ~ f  para. 323 states: 

ti; I ~ I C  l,ctcitl (:otnpclilio~~ ITlrst Order and Report the Commission lii-t~ikcci 
irtl I I I C L I I I I ~ C ~ I I  I.J<C3s ~ri111sp01-t ~l~lbi~tidli~ig obligatio~~s tc) existing 
f~l;~li!lt:~, nncl did not rcquisc Incumbent L13C"s to construct fiicili~ics to 
t:ieect :: rcclucsllng can.icrs requiscmcnts where thc I~lc~imbent LEC has not 
iiri3;~l~ttl tmlisport filcjlilics fn~ i t  own L I R ~  . . . Wc do irol rcquil-c 
Ink:itmhcuC I,f'C:'s to construct new transport hcilities to lnect specific 
i:s1n3jwiitivc LPC point-to point dcniand rcquirernents for filcilitics thc 
Itlrufnbcnt I.EC has not dcployed for its own irse. 

(r 3. 1 % ~ :  hgh l  C:irctril Courl of Appeals in Iorvcl U(ilrries Boc~rtl I T C '  hc13 " \w ]c  also 

fg:rr-'c ,:vitt.~ ptl t i i~r l t~cr that subscclion 25 1(c)(3) implicitly requires access to olily an lnc~nnbcnt I,I;,,C3s 

:sxt-.ti:tS;' vci:vvrhr . . r ~ c t t  LO i\ ycf i\n-built superior one." 

t;t:tf"fl~i:ilt;vcs ~hel-c is no tlispi~tc [ h a t  Qwcst I I I L I ~ ~  constrlicL f'iic~litics if CJivcst \vo111ti 

Y* IresrSli <+!~~,:itcil to bttllil siich f;icillties to lilect its POI,II or E'rC obligations. StaK concurs dlnr 

t.i 5 -, ::;rti;a,l i len~i~nt i  ih:~! (Jwcst construct ~lctwork additions or morlifications 011 behalf of  ltli, 

"- 
,. , t.i, =I 5t,1h ;I!SLI rtgreCS w ~ l h  A'T'AL'I' that (Jwcsr must P ~ C ) V I C ~ C  C'LIiCs ~ l l t l i  UNEs on Lhc same tcrrns 

a:!+$ v, iaitftt~t+t~tl; thnt  rt ~zrovidcs IJNF3s Lo itsclf or to ~ t s  rcti~il customers. Stafr riotes [hat (Jwcst 11a.c 

'til?;cf thcrl !r \:rjtitrl cval~latr, ;I (:I,lC'.c; request for "special ca~~str i~ct io~i"  utilizing similar criicria ti. 
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e 
5 

I:< Staff 11t:fievcs I[ is i~t~portsunt that Qwcst treat C:L,EC orclers the same as it would its 2 
-, ? "-' e 2- - 2a- ,  - -  *%rsf f t : c t t t t t f ~ f ~ t ~ t l %  Ittat Qtves! should be required to amend SGAT Section 9.19 to statc: 
- f 
qB' i++a.;f ~ k r , i l  .i++t.*w \tiieti~~'r I,)  htl~id for C:LI;C il l  thc sariie manner that it  assesscs whctl~cr to builti 

f 

-% # f w m r  {$.;el: ":34~li'41-i % i ~ ~ i l f  ff-e:lf CL,lSC: c)rdcss the sorne as i t  would treat its own orders for new or 
i 
' 1 +vs ~ ~ i p r ~ i ~ i i !  b s t ~ ,  icr\im '- Stii11. ihnl~cr  rccnmmenrls [hat the SGA-I., or an appendix. coillain oljcctivc 

6 

3 %  C%af$*s propotiseci irdciitinn to SGAT Section 9.14 accurately states Qwest's Icgal 5 
3 iv3ik!~iui;i,ti $ti i.~lirtmd f i ic~ l l t ier  ;it CLEC rcqilcst. We agree with Staff that Qwest should modify its 

54r-h% ;4;4:~r$t%11$!1.h', ~rtcftitit~lg t h ~  assessment criteria it will c r ~ ~ p l o y  in considering such requests. In 
P 

1 Jv*5y~~ f i c  t i 5  :\ i KT'S cnucurrls caprcsscd in its .lanuasy 9, 2002 Coi~irnents to tllc interim Report. Lye P 
nni& tS5,xt ?kc r 1,kC'+ ;wc rlnr~tleti to UN13s at cost-hascd ratcs. 

FY * 1)fij?trf*.(f issue En, 4 is wl~etlicr Qwcst may prohibit connecting 1JNEs wit11 lili~shcd 

: * $ ; ~ Y j ~ 3 ~ $  { x l f  $f & I ,  

* i s  
8 q  # ;4 i>v;e&l S-l,;A'f Scciiun 0.23.1.2.2 provides in pertitlent part: 

P 

t kk: d - ' ~ : ~ i h ~ ~ ~ : t t i ~ ) r s  t ~ t i i l  not be tiircctly connected to a Qwest finishcd 
srrs.id:Fr:, wttctlaer h u n d  in a tariff or otherwise, without going through n 
4 ' t ~ i l :  s"aioi.1, :lnless o~l~crwisc agreed to by the parties . .." 

h f '  1 i r ~ .  i ' I  kit's arsc t l  [flat the FC'C does not allo\v limits on tlic iisc of I.TNEs ;iincI tlc-~cs not 
' *' $ 

f i . : k r ; ~ t . . ~  ti;:. r.i~rdc~ *'ii~iirhrd scrviccs". 'I'iicy il19guc that connection is allo\vcd at any tcchnic;illy 
*: 2 j 

F 
1 it*-tshi:y*ri.an: -%nd ()artz$,t hins t r ~ \ t  shcr~vn Ihut accessing UNEs by connccting thc UNE i r~ n firiislicil 

2.). $ 

d ri;-*i*r P- i~:i - g b : ~ t  T I  mc c;iilrloi hc aggregated on t ~ i c  same trunk g-oups. AT&T 31'gL:CS i11at /:Ci, 
..s f 
* I  I 

i 
i ::1:i:'.tt,6'~i:-; ~ : I X  C:T:J~!I ~ilrtiicc11o:i:j nf'!-INEs to tnnffed scrviccs does not extend to all 1INEs. 

, ,i 

d 

3 j is, e !:i;tbtr rercct thr suggestion that wc climinatc the ~>rnhibitinn o n  "co- 

, , ., 
. .. 2 . i-:? 3,:;:' :*?:;;fit!- <:,; j:~:,f?/~..<4;1::i!i;l:~.!(: i.:! f!its ~ . < J C - < J ~  [ ~ , ) / ~ ~ [ ~ ~ ~ / I [ , ( J , ,  [ ' ) ~ i j ) ~ [ . $ ~ ~ ) t : ;  j - c ~ / L ~ ~ ~ r ~ l r , l ( , f l l c t ~ [ l i ~ , t ~ 5  q.{<;f ,,f ;g$lfi, 
:?:$ $. >.,. " ,s..LL) - 

: .. ..1;+ .i .-, ; - -,~;,:,;:;?f;:-! i"%rB;i.,- f iL:ri.fjc.:;[~nn, f:('C*-cl(i- 183 (J,rrlc 2 ,  2(){jiJ), para. 28 
.t 
$ 
2 
$ 
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&$::k%$?~$4 !?G$$r :$ ff@%S t3&.1.3 S.:t 3M PL IANCE 
Q+8f$$ $p$(-q-t$i g+; :27 it- QP DECISION NO. - 
gp$df5:s":f!&&$0 I.3'K;gti rtC@l$ iSI"r aQF 1996 

/ . - . l L d /  - _, , - - 3.- *L*..-XI-.I.WUIIII 
oPaNmoN AND BRDIEE - - 

l-k';..inti $ra~%rrlert:il !he entire ~~ccsrd  herein and being fully ;tdvisccl in the premises. the 
i'4 

Af$-is.a~y+~s ri 1's[k%+$l.f6161 f "ik~nmt"i~t01l ~"~6)~l't1~lis~i011") fi ncls, concludes, and orders that: 

fIF4DllNGS OF FACT 

4: j $is: C % i A f ~ f /  - l ' < : f f l ? ~ : ~ > ~ t ~ ~ ~ ~ ~ i ~ i ~ f ' r o n ~  Acl of I 996 (" 1996 Act") added Section 27 1 LO t h e  

~'~i~%!~*fi:%i:-ri. d:~*f:t Qil rri  fY.34 'I'hc { M + I ~ ~ ~ s c  01' S ~ c t i ~ n  27'1 is to specify the conditions that lnust be 
2 % 

' r .et  4 4 1  t~rlucr f tllc ICloi.,! t'i~i~rrnunicetiotis Commission ("FCC") to allow a Bell Oper;lting 
it 

9 -.r- .,+ %%$$-*A3 tii?m;~!%i!t~*rii.lni. iuc. tV'IIS WE31 )' to provide in-region interLATA services. The 

"C i q  
~ria.i$-i,iiarr ~%23~7i!1.11 $11 X c c l ~ ~ a  271 :ire in1enciec.i to dctelmine the exteni to w h s h  lacnl pho~le service 

4 "  

e ;  
J 

3 ;  
%%%%GI 2!71 ~)(2H11) Sets forth 21 founecn paint competitive checklist ~ithich specifies 

*, P 

3 ,  i t :  t '  T 2 S~clion 271 (d)(l)(Bf requiics the FCC to consult wit11 Sratc 
:& f 

,: z---=4 .,,>,,, . .-*.--,= ,,,., *:...'v:.*. .'. ..,. ,. ,r.,,:a.. ,.... ...- 

::~%ati%@$&$$?$,; at $i?t'&f~fir;~+ fu [IS wf$',ST llave bcerl changed to Qlvesl. 
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* ", 
1 $%% a d  h~t~~jfa*%& "rrf4 5f%%$?11k~751;kst%'s~~ I + C ! ~ ,  S[;~ff fk~~-tllcr slates that Qwcst's offer to perform a manual process 
7 l . ~ F C  'rzt ~ g ~ p f r k i ~ l  p r  I /  C(lr13Cs ill other RROC regions. including Verizon's and 

$ 
"*~~-7_j:!:a;:,.rrrr: fe(:,.f$\, %'ith I>tv~"st's irrrpie~~~c~~tntion of thc mmual process and its assuyances that - 3 -  

i: 

b,'$ A,.l-,- %%it8 Bz;rs r: iQ26'L'r'l I t )  1 0 q 1  y tr:tlificution data in the same manner and timeliame a? is available to 

~ibw~;~ i i + t ~ ~ s a ~ i ~ ~ i ,  Si;l$?  ̂trt.$ix.~cs (>\~cs t  I P ~ S  met its obligntio~~s as lung as Qwcst formalizes the details 

:+Z'~a%rn~m.i~~l psrr%e..si in the SC;A'X', and includes all options availabje to CLECs which ;we fu~lctio~lally 

~ * ~ o 4 i i ~ k l ~ ! f . %  2~ t;fsi~:,g % ~ R ~ I " C E !  $7) V ~ " ~ ~ J O J I  itlld Scruth~vestern Bell, incltlding access to actual loop mdie- 

is%x. ~~~rirr$i.~iik1.i~~'1:, :-ici,"ic.-% trr rb~vc,scricnl or design loop make-up information or the ability to request a 

~ ~ G ~ - % z v x L " ;  w;l~~iti c d  j2q32r rccikrds to clclcrl~lille actual loop information in timely manner. Staff 
i 

j 73  8 F&d!h~g~h;; In$ 
@ z r r$~ l90M jta i u c j i i  recar~rmenrlations as an important clleck in the future that Qwest is 

pa ,$% a 4 .a8.,, ,,, 557"; ~~I&g.~tt i j -~a~ i-f~ fitis i?eg~\rtl, 
g t  i, a 

i I& %!try 1, 2002 Cortui~~c~~ts, AT&T supports Staffs analysis and conclusions, and 

si:k xf is tet~pb~f't~i~:  thrt tf3c ('1*14Cs have an opportunity to review and coml~lellt on any proposed 

t l w  I n f  " f '  hits I T U C I ~  clcar that II-,E;C:s must psovide CLECs urith access to all of the 
Y 

$4 1 ,iii&ii&r! ii:t*i~?i~i'rficm i t h ~ ~ t  !he loop (bat is available to the ILEC itself .The FCC has not reqiiired 
I 

4 - g  9 4 
+ . ~ 5 1 ~ ' ;  i Sa~cgr6:k ;di t h -  f i < i Z C : $  i I : l f i 1 1 3 ~ 1 ~ ~  R ~ ~ c ~ c :  {lie ILEC provides the same i~lfonnation by other means. 

li 
1.8 $1-gcr Gt3G i s  I + ~ F > H ~ V  wl~i.tlier tllc KPMG Report is as thomug11 as Qwest claims it to be. Fiiilhern~ore, 

f p*b 

7 '4 i n  ii1.i.t  .1; lii die il:t\c n i  the lTinill I2cport. interested pallies have not filed con~nlents on the KPMG 

Yci':+.sr i l t+vc%;k . r ,  I.;t;kt'f h c l i t : ~ ~ ~  that with its offer to implement a ~nanual process for- reseascliing 

%:q: ;pt;a3iFic~tbr)to J~III. atlit witi~ n~udifying its $GAT to include all optlons, Qwest will mcst its 

+ i t  c C;?C agrce that if all is as Qwest p~ l i~or t s ,  Qwest has nlet i ~ s  obligations to 
- - 

f P :  K G :  3 1 I t  I However, becausc thc systeln is yet untested in Arizona, we 
t - 

s -8 
?. P 1 q=zfs,;i X: t?9i:l pcrri:~4ic ;%11Qi13 nf rl10 bzck af'fiec systems and databases containing loop qualiiicatioll data 
i 
$ si;- XZ.I ; > ~ l i w e ~ i t t t  ~ ~ i i ~ : ~ ; ~ ~ i i i ~ t ~ f i l t f  i~ :is~ttri~lg that Qwest lnakcs the required loop qualificatiorl infi~rmation 
P 

d 5 . , - "  5 3s:as::-x?iir ciri; i%n.ir,l*ltl !.raw,. [bus, ~ v e  adopt Staff's proposcd languagc \vith mina?r modification 

- **  B 
, # E,:i,,:s;a~rl!~ifr 

[ r,l:t*~-*~:-,r sitat4 p:crcisfr tcz I,'liEC. on a non-discriminatory basis. access to the 
.̂ 
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information contained ill ' Qwest's records. hack office systems and 
databases where loop qualification information. including inl@~-r.zlzliori 
relating to spare facilities resides, that is accessible to any Q\srst 
employee or any affiliate of Qwest. An ab~dit shall be condi~ctetl nn a 
pcriodic basis, but no Inore often than every eighteen ~nontl~s, of Qwest's 
company records, back office systems a id  databases to deter~~iinc that 
Qwest is providing tlie same access to loop qualification irtforrnation to 
C-LEGS to which any Qwest elirployee has access. Sucll audit wilT hc i11 

addition to the audit rights contemplated by Section 18 of this ~1, c~reemen t. 
but the processes for such audit shall be consistent ~ 4 t h  the prclccsscs set 
fOrt11 in Section 13, 

trrder tile audit procedures sct in SGAT Section 13. each party l-lears its ovm sspcnscs ftlr the u 

rlflro\rgi~ pottrn~ially. (,)west may be subject to additional audit requests. CT,EC:s arc i-int lik.cly to i 

ire expenso oi' a n  audit UII~CSS they have concerns about tlie accuracy of tlie rccori.ls. in tlrlrii 

)nc5f skcltlld revise its SGAT to include a description af all the options aviiilrtblc t1-1 C'I,I=tL: 

~bf,liflii~@ ~C)OI) q~~~llificalioll i1lfoniiati011. AS alcvays. our procedures pernlit C'Lit;:Cs trr cumrP1:i 

hah gm~pnsed language, and ultimate approval of Qwest's compliance is cnnriiigent upnu irs f 

EIISBUTED ILSStJE NO. 3: Concerns regarding Qwcst's ohligation to li3uifil. 

5 6 .  rlr'l'~!~I' a]-gum that Qwest must build loops, alld other INEs fix Cf,EC:s under 'ttle. : 

c;ralts as14 candirions that Qwest would build network elements for itself ('or its setnil custoine~ 

5 .  C:l,ECs olsjcct to Qwest's decisioil that CLEC orders that are currently in "-Iictd" s 

,riU hc rcrjt?c!t.cl it' t11cl.c arc no facilities and no cun-ent construction jobs. T13us. fils nc\.c hcr 

:r3icr> pla~cd hy (II,F:Cs, i f  110 facilities are available and no co11structio:l jobs are ptrtruicti. ihc 

&silt bc reIjt.c(cd, rathcr than placed in held order status. I?rT&l' s i t e s  the: policy appc,grs design 

Irxqmkvc (lxvcst*:; 13111) ~crfonnance, crcating the false impression tliat Qwesi is j~rovisioning net 

~ ~ ~ ~ ~ ~ 1 4 i l t ~ i  .;%r ~ncet C'1,13C dciiiand. CLECs argue that because Qwcst has not institutcit a simii;tr I. 

ibr ?I% retiti1 C U S ~ O I ~ C I - S ,  QWCS~ is discriminating against its ~vholesale custcli-ners s:titsiilg I[> 

sa&. +.d jl:'i,EC 11~1~1  ( ~ r d ~ r s  and failing to talce tliose held orders into account in dcsc.iopir 

isr~kt~t:kttir211 f3!8i1$. C7l,,I-LCS c s ~ r e s s  C O I I C ~ ~ I I S  that Qwest will be able to get in linc for ncvi  kit- 

siitcwd t tf {;E.t3..'s bcca~tsc Qwcst n-ill al~vay s hnvc superior and advance Lnotvledge regarding i t 9  
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~ ~ ~ ~ ~ ~ ~ ; P k ~ ~ t f ~ r ~ ~ t  L . T I ~ I I ~ P I F ~ C ~  I~I C>\rvcst's rcc~rds.  back oflicc systems and 
, - s - b ; - t ~ + s .  f w  a-5 ",. :~lail.nc tr?t?p cjrj?jj1f;ga~~~~ inforlnation, including ini-onnation 
r r  !sz.urrrs?: 11s. -b;-,irc 1f';iei titics resides. thnr  is acccssiblc to any Qrvcst 
+ ~ q 9 i = * ?  LI: iqi ,YI?$ itfliliatc tt7f ()west. An audit shall be collducted on a 

a .  
p t r + ; d t z  v~t~f:.:, i_rtit Et rk  mc~rt: csSten than every eighteen ~i~ontlis,  s f  Q~west's 
i:~?:zn;j*~%s:- T L : . s ~ P T ~ ~ .  I~~ack uft'icc systems 311d databases to dctermjne that 
BcP(%.~trl.;t k4 yfor itfrr~t:, the :~amc access to loop y-ualification ..--...- infosmation to 
C i .%,4"% fa; l h i l i ~ f ~  4115 Qtucsf. ci~ip1oyce has access. Such auclit will be in 
.hX"t!bfjv%t 3tr f t ~ *  ~tlft.fif rights carltcrti17Iatcd by Seclion 18 of this Agreement. 
h! p~j~ .cr) ; ' i .~ f . i -  fiu~~11~11 i ~ l ~ d i t  shall 130 consistei~t with tlic processes set 

b;afh r7-r 'ki4:gtirrji f SL 

L i :.'firr. '??,- .P?I+~". i i"1iai2rf;t(~f-t  1*61 i t ' t  SC it$?' Scctioli 18, cacll 17arty bears its own expenses for the audit. 
" 5 -. 

"."a-i-: ,--3 i.*%fil'l'iti!:t. r.ti\cnI m;q hc aubjcct to additional audit requests, CLECs are not likely to incur 
% 5 

j i ~ z -  1 - 2 i " ~  .$*,I 8.' -ai3 3 ~ d l f  u:~k'zs lhcy I~ :~vc  ctmccrns ahnut tlic accuracy of the records. In addition. 
,i f 3 
4 g2rt\. i ? a 1 . 7 . i t r $  :.-i\$i,~lnr : i s  3flr 4 t i i r  irlclurle a rlcscriptiion 01' a11 ille options available to CLGCS for 

. -- 6 - 
- : ~ L ; - ~ , R I - )  :ik: i j : ~ + * s \  6, .ji".%iih:* ,d fu~ i  i f b f t ~ f ' t r ~ ~ i i r ) ! l ,  i t s  ~ l \ h ' i l y ~ .  (>LIT ~ '~roccci~~res penuit CLECs lo cornmellt on 1 
Ij f i: ,I *=,s$~~hb;~e,;,-- + - - e n  % 

S A T +  d G , I ~ . L  i,t;rp.*. BRI~.! tiftirn;rlr: iippidova1 at' Qwcst's ccr~npliancc is contingent up011 its tiling 
r s  
* * 

ij pA9tb;> :** 3 *$ y jBi{\~;f$*q),$ - - 
< 7 I 

f iOf%Pf "r'#{.:O li%billE NtI. 3: C:nncernrs rag;lrding r!)~csit's obligation to  build. 
Ztr  2 

P 

p 5 '"5 iK I ;rrgircbt rltnl (J\vcs2 i111.1st build loops, and other IIMEs for CLECs uncler the same 
2 :  I$ 

3 ,  
$,ax=:3r:- ,sz% I?iri:i::%f2~&$% i i l ~ t t  f & ~ e ~ t  nri\intiici hwilci  ~~c t~vor .k  elements fbr itself (or its retail customers') at 

z >. 4 - -  3 
% +J .' (!,%i~:"- 

< *  * 
- 5  

i! 
c i ii: i :l, t ndrjvr~: r i ~  1)ivcst's riecjsiuu Illat CI,J7,V orders that are currently in "held" status 

i 
% 2 
j 6;;; ! k  $4::. ;3:,'cI :E :~sc:o: :IT%: m i  ti~t'ilitics i11id 110 C L I I . ~ C ~ ~  constructjon jobs. Thus, h r  11cw sol-vices - , $  

' t i" < # + f & k ~ : * ~ $ ' ,  * * 
J" 1 

j - w r  he2 ii;-$ 1.t:  ' 5 %  F I  f t r r  ti~viiitics CIYC! available and 110 construction jobs are planned. tile LSR 
' i  

4 % + , + ;  i $ - ~ ~ ~ , f r - i  i;itt!:i7i tb t*rr t  j?!il{:l*il in I~clrl orclcr sti l t~~s. /\T'cCtT states the policy appears designed to 
f 
2-*i?"*r, i i;$;'b -,; f 
-2, 7 s  - F % "L 
e - .; :. iW ll pnIl'~rrl'r;tr:cc, crctiliug thc false iii~pression thal Qwest is provisionir~g ncworlc 

; 4 
Z 
: ."r.?.-+rb~j 4.- 1:~ci~r C" i . t ; i  ' Jnllrtlztl, (-'l,liC's arguc that bccausc Qwes! has not instituted a similar policy 

I - -  '3 

- '  f 

ff';rr.,r i? c f i s c ~ . i ~ ~ ~ i a t  i against its wliolesalc customers by rclhsing to keep 

i i i . 3  k i i i  t i i i ! ~ t : *  811d liiiljng 10 [ i ~ k ~  ~ I I O S C  lield ordcrs into account it] dcvcioping its 

t...i.-T:c's cspacsx concerns Ihet Qwest wi l l  he able to gct in linc for ne\y \:zlcjlities 

:vill illways have superior and advance knowledge regarding its own 
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3 g 'l. ' :*=xG 5 i m ~  i ~ r f ~ & $  % *trh A'l-c%'l pnurtlirt? and I'in-thci. argued that l~ecausc. Qwest refusec 

.<-.--- * - , &" ;% .. a~-f :~ ;2 : ; r . :*~*~tg~ r%y,t.r~itttg :~rkt~rzi+n:d sc~sripiucrtt, sirch ,as rernote DSLAMs or' NGDLC o~ 

rct,r? be depiayuuf in cunnectlnn 1\1th an). and all future network builds 

3.a~. -=. i >ii= -bit izf$% 3 9 ~ ~ 8 4  ijj3 p b t * ~ ~ : ; : $ ~ ~ t i ~ i ~  evhi:t$~~r i t  call capi(alr7e on the advance notice provided. 

'-?A ?hi;& :'n?ibZ 9 %  s8t?ifitkf En c l i ~ p ~ l f ~ t f  ~s~tbt:  i~~lrf~ber 3 for Chccklis! Item No. 2. In Decisior 

h ~ 4 ~ & %  kis t ~~~~la 1: 8" 2tHKk, it\:% C'i~fl~n"Ci~~li~n app~~>\;ed the foliowing SGA'I' language f o r  Sectior 

3 'r. 
a :?f 

tji+y-.;-: :+-t!! cr!t~.Llt i i i t  em ~ratlrvirluiil fin;rl?ci.izl ;rsscssrnr:nt of' any sccluest that  
9 ..a b f $ ~ 7 8 ~ " c  A.S r : ~ ~ ~ 4 ~ i s ~ 1 i t ' t ~ ~ ~  ~ \ f  tteftwrA ci~piiafity, fii~ilitics~ 0s space for access to 
z.3 iw a s t  If%fi++ Q~v.\;t:?tk wi!l : ~ S S C ~ S  W ~ I C I ~ C ~  to  b~ii ld ~ O I -  CLBC in the siune 
3 , ~ t t r 7 ~ : 4  t jp,~ I $  wketiler tn RuileI Soor itself. Qwest shall treat CLEC 
, d  . J " ~ G ~  +el-2 f $ ~  ir,-+ww ;$";il tc"~fifit;f tfcn! its own orders f o r  new or additional 
$+csia;l> 5Ykeit W.ts~st% cijfl$tflIcts la f ~ l i f i l l  CLECis rcquest for UNEs, 
i ̂ . ed*,?~-g,+i ?IF :I! I?ift! t t 4 cirl~i i ir~t~f ii?X"r 011 it ~ii~~-byWcase blisis. QWCS~ wi 11 charge 
is:ia r-$%* t ,ait%hZll~ClS~?11 iblrO~$\l 11t~11r~~llr1'iflg ~ h i 1 l . g ~ ~  fllld il t C ~ . n i  agrce~ncnt 
fT . -.. a% i;&r T%-:n;larutsp reertrriltlg chiirgc. 11s clcscrii>cd in thc Constructio~~ 
w f~+ggci; ! ~ P ~ : $ I ~ Y P ,  tVhi*tr C:LIlC' nrdcrs the sarnc or substantially similar 
%ref% L$ er~&rtut t$  <.wd%t Xirtd User CLJS~OUICI~:~, 110t t l i t ig  in [his Scction 
-kt z ~ ~ x E ~  - *  2$i I C I ~ J C T P W ~ ~ F ~  ttlk idtftht)rixe QWCSZ to charge CLEC for special 

47BGr.ll ;- L ~ . ' - ~ -  f t l b h  ~11cri: sirct? uh;brjgcs arc not prcrvidcd for in a Tariff or wherc 
t.ch+h i l ~ g ~ p y ,  ~ t m f d  ~ ~ t l t  l32 ;qrl,licd In a Qwcst End IJser Customer.. I f  
8 , . .,L 8 sk4g-cC% . svr lir $ ~<+t9?itrtjt"l u ile/wc?rk @Iment that satisfies the cfcsc~iption 

,i %.Sf;-& +:r-ar~tadrrc9ruf irr t h i s  :igrcement, that nclwnrk element shall be 
fb;;:a~k~~f +) f r3%:, 

G fi4f,;:a+ 4 .I bw:i ?:$J 5 ' ~ p  , [PC -4+5-k%1$l% b r,3f!2er~li t:)\~'~til If') p ~ ~ ~ i d i :  on appendix to thc SGAT that contains the  

U B : J ; - ~ , ~ ~ ;  ,$P& -w:i'i ?%~''ib; b ? d g i ~ f l  t31rt4 ihtv SSE3R'TI nlltsl sliil contain the assessment criteria, 

it4 ;%a."~t 2 ~ q i i t ~ : s ~ : ~  ti\,$! thi: ~ ~ o r n i n i s ~ l o ~ ~ ' ~  rcsolutinn of the issue in connection with 

+ r r  
934 ., k i - . ~ i  i3,*7t; $.L : j y  blpj"%ff~pr!dt~f stml tcriponds 1 ~ 3  tlln concerns of all ~ h c  parties here. 

F # t  t + j s b  sir it,-,., .sgax~ed t r r  ~~r i t i f j '  CldECk through (he ICONN datithasc o f  future construction 

$ A  >+-: J 4- h. j a t  ?p;rC"4&3 *i $ 2.4 <! $jPi,'J[' "L 

* .\it+ S 

<jd%ii:~i ~ h i i l  prir+ rile C'P,E13' ~rtl1ii"ic;ttrnn of rn;!jor 1,uop fac~lity builds 
?::gi:zi::i'. If, "(JNY tlatirbaqc, Tf~is noti ficiltion shall include the 
~ir,., i 7 , - ~ . a ~ ;  ?,c ,il$+h 3315 5. f i i~ded Oktlsi{dc plant cnglncuring jobs that cxcecds 
J yi*gj.i%%:$ - ^  ST* ij*!:f! i:kjirt, the e~~t~ty):ttod I C : ~ ~ Y  for scr~icc dale, the nurnbcr of 
ga~8:~ c.1 c i h - ~ b  ;rit~brcf, iind thc location of tlic new facilities (e.g,, 
$ . ~ : ~ . : i ~ * n : t x ~ , ~ : ~  -%t$t &Y tilhpper C t i s i ~ i h ~ ~ t l ~ n ,  TOLILC numbcr fol- copper fecder-, 

c z:;irl.i~<%:?i!l T ' t J - X  c ' i t i f ~ ~  fur fiber). CIEC ncknowledges that Qwest 
. ; i ~ a J  ,. i-c I :  : ' ~ - ~ - j t , t t ~ t  i t f  ~1~i31 '5t l I t l fG tile estimated ready f'or scrvlcc datcs. 
; 2 % i 1:s- h-b +M k,ti~l\ti l~ilgi:b 1 1 3 ~ 1  fttntled CJwcsl outside plan[ enginecl-~ng 
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- " = fJ -* .x. 6-2 :d.tc-%f~BF~~~d {ar r;=;t4~xlleat ;\I ;tny t l EI'IC, 

!laving super-lor knowledge conccl-ning its 

Srctrc~rrs 9.18 2nd 9.l.3.1,Ltf il l  cnlyiinctlon with the 

t i r e  %VEX lv!w.c t l ~ l t  kvltil Q ~ c s t ' s  $;GAT language and its antlclpnted 

tl-lc SGA'F t~it11 risscssment crilcna, t h ~ s  issue 1s 

##$5$dTi.-$g6j k: 5$1,.2; ghuauirf Q\lbs;eat bc yat:rtnittled tc) recover loop conditioning costs w$+ t%+d~@t' Bg9gJl# reen, 

- f 3  -%TZ$ 1 sx$gws ( t ~ t f  CJ%bch;i t h  ficc~rvi:rirl@ the C O S I  of loop conditioning in its I-JNE loop 

,Fz&~&e3s F@?, rt$erz VY+ ait4e;"~reti 3 5 r ~  tlls: pctrdi~lg Whrr!cs~lle Cost Dockce. - 
- 1  

% 
4t 1 %  %kiifi4!' ska.4 2t*fkrtrih f21:tt UIIJCT ~r'c(rptcf~1 fsnginccring princjples, loops under 18,000 fect 

8 
* -  % 
r$ i d r * $ i  d4gv 3 4 2  4 I I t i  I for conditioning is based on an 

B 
pb B $$ah 3 1  ; J ~ ~ F ~ ~ R B R  iktLgt f~-I i~f j~c fi,!Vf2 jia'rit~l~/~l GIfr(/or, the FCC.: spcci fieall y held th u t 1LECs are r r-- B* 

$'$$i>,:~i,i .i ri e ~ ~ ? i ~ ~ ~ ~ x  qh?; hi?-fs u!. dnitttkt~irtl~rfi krrrp.; Icss than 18,000 I'cet, Furrhcs, Qwest states, the 

&,,! k l 5  s;- i&,%$+i d%V' rfb$ubvwt$t ttiiil fl,%,*~j < ~ ; X Z I ' R I ~ I I C ~  1lrr)l ~OCOYCIII  conclit,ioning costs because they should 

zds  3 . 1 ~ ~ ; .  shi~m g'ij $3%1.:~$$ $:$+% ,fp t ~ ~ t j  dt%119 In ~jle lsctxvlrric i i r  thc first place, Qwcst asserts that the 

.;'? k 26"1&5 - '*a+;41. -4, , r, ii gtr~bl7i .&yr ~ ~ ~ t ~ g ~ t i l t l  l l l i l l  TI.,IXi:s UI.C 01ilil1cd 10 I.CCO\IC~ tlwis costs of loop 
E 

pa - r:. =,.i f,gld, ~ 4 ; .  ?i;:;F~f a 9gz1.z1 h ~ ~ ~ p i ~ ? ~ i i f 3 i t - + ~ t ~ \ ~  YII \)cI.cI:~I~ c j f  IIIC W~I-c centers in A~izona wherc CLECs 

, .. ,ar9* -: -.c?-?:;diiiid,i c i s t p  h,iic itcrii ili*-lo;rtlril i ~ ;  part of ihc pnjjcct. Qwcst has abso~Oed the cos~s 

1 '  
;;- &,,? :&. ;rs "s,p3<*-7! &*<,I =-r 

I 
:,a 1 ,tqA .2" G,&._;:~~ , , ,. b<% fk,tf g>tvc.i~,'$ p~:+lllOl\ is ln accold wi th  FCC rulings. Staft' ugl-ccs that 

% 

,?; 8 !,&, - 

, d 4  -1 ~ $ 3 ~  ,,--i.i-. ic 4 $ : 1 ~ l i  . i~iif:it%x'rv;ii i s  its #?tlih ( l ~ I ~ ) i \ d ~ t ~ g  i ) so j~c t  i n  Arizona. Althuugh Siuff I,clicvcs 

: f si+r 3 2 .  - .I i -  ;.:i~]!~..,! i - 9  tiz. ,,s.;.i liic h t ~ i f ? ~  ni yt,ltdiliorring lincs less than 18.000 feet. St;kSi. C ~ C - O I I ~ ~ Y C S  
f 
$ 

' s  d * : .  , 

# ," ,z, 
I :, ;i &A:: . :- lt:i.tt? +>llicr 13 fxtf f( \ tIhi~t rfu not i mposo char-gcs for lo 12,000 i'cet. 

1 



Exhibit 3 

f f4f$$%l$%YSt 2% ~ J H ~ ~ E ' ~ I . I "  XlJt3RESSING WORKSHOP FOUR ISSUES: 
% 34,,~~h,l $h'F 1'9jPikA Ktlj, *I 113C3%'5 1, EfuIERGTNG SERVICES, G E E R A L  

rf;,&?htt4 iqNt8 ~.*93Z*lt?X7'lI:3WS, X*IJRldC DR'ERESI', TRACK A, AND 
f4BCTION 277, 

I c >  :- - -  ;-a'- - ..&z~r~,, + f ~ i r ~ t f i % " i $ ,  : i t j t i > T l $  f 3 t l l ~ '  i!hfiiz\, tC1 pr(?d\lc'c :I rccul-nnlcnclntion Ln the 
+t,&k8 ,-$ 3 - $$A ti , u " , ~ * r ~ ~ ~ T $ ' i  - .' ij 'i-tdPlj?:la-di3li I Fc'i'f r~gi~nfinf Qwest 'a comp1i:uncc with c c l ~ a i n  
- 7  i +, $ 3liij;? i s f i ~ f ~ t  bt&rck--*i.tli WITIC <tf l j t ~ l ~ e  ~~qii i r~mcnis ,  V l c  prnccss aciopicd 
' I . -  ~3*b* : i - l ;~~ ._*  F i ~ f t i ~ j ~ k $ - a l ? , % b r -  ti-1.1t tt~lcti-itl LITCJCI-)I ili~lui/lng this OIIC ivill fo1.11l t l l ~  tr:~sis fol. 
+ _1&7 a,i.s: ~ a - 2 ~  r $ 3 ~ ~  nrpe.ePt+i? prq:violts ii?'ilclh, ttpits~t:cf :la itppropriatc. Thc (Jo~~lmission 

.ie ::r ,gi 31, ?j-t+*.-,rttbL>zLi i d>r  i ~ * ~ * r i j ~ * ~ ~ i ~ ~ ~ i i \ ~ ~ ~ i  ~ff fh!% c~tler  st') r!u~t issucs Init>) hc timely rcsol\!cd. 





LINDEN R. EVANS, P.E. 
Ass~ciaie Couninser 

L3zer:qj: ~ ~ ~ t ~ r r ? ~ u i i .  i~rrdjitr~ 

July 1, 2002 

Ms, Debra Elofson 
Executive Director 
Public Utifities Commission tqp*i,i$lao.. '-"*.*.-. 

s,,,JsJ 5 f-r *jf:l, + 5t1. :-i;>ii.;-:r 
t r--. 

Capitol Building, First Floor t,$fjg";<:;-:; :-,;;:,,$;k?~F: ::3r4+- 

500 E* Capital 
Pierre, South Dakota 57501 -5070 

Re: In the Matter of the Analysis Into Qwest Corporation's Compliance With Section 2'7 1 [Ci 
of the Telecommunications Act of 1996 
Docket No. TCOI -1 65 

Dear Ih4s. Eiofson: 

Enclosed for filing are the original and ten copies of INTERVENOR BLA<>K HlttS EIBERCOLI, 
L.L.C.'S RESPONSE TO W E S T  CORPORATION'S POShHCARINE BRiEF, cnpit. )% 07 kvhec!t hawe 
been served upon all parlies of rscord as indicated on the Gertificale al S @&*ice. 

Thank you very much and please call me with any question you may haw 

Sincerely, 

BLACK HILLS CORPOFj?ATlON 

'. .'" J r ' i  
i 

.--- s""". ,.# i - %, F'- / ,?yw-l t ,_-... c2-c----- - --- 
8"' 

,&.-". 

Linddn R. Evans 

LREIls 

Enclosure 

Cc: Karen Cremer (wlencl) 
Maiy S. Habson (wlenci) 
Steven H. Weigler (w/encl) 
David A, Gerdes (wlencl) 
Harlan Best (w/encl) 

625 Ninlh Street 4 P.0 Box 1400 * Rapid Cfty, Scri~th 17akbta $17709 .+ v1t.v~ i ~ i - ~ ~ k t i t i ~ ; : ~  a:;, r q r n  
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BEFORE THE PUBitlC UTItlf lES GQM'MltSSTON 

OF "BE STATE OF SOUTH DAKCZTA 

l%d THE MATTER OF THE ANALYSIS 
INTO QWEST CORPORATION'S 

1 
) 

COMPLIANCE WITH SECTION 271 (C )  ) Docket Na. 7CQ3- :,65 
OF THE TELEa30MMUNlCATIDNS 
ACT OF 1g96 

) 
1 

lNTERVENOR BLACK HILLS FIBERGOM, t,6..C,'S RESPONSE 
60 QWEST CORPQRATION'S POST=HEARfkS(P BRlEF 

Preliminary SSaatemes 

intervenor Black Hilfs FiberCom, L.L.C. ("FiberGmH) raspectf~liy wbmds fheoti the 9a~41? 

Deleota Public Utilities Commission ("Commission") should dismiss Qk31~tst's Pef~tao~ Bas Gitrrtnlr%$;a~~ 

Recomrncndation ("Petition For Recammendation"). Dismiss8l af Quv%~,+.f's Pefitiort: 3s $3$'r i ,~t3i~~j~rc4 

because: 

1. Qwest failed to meet its burden of proof as required /by st7 &$3C 3 
271(d)(2)(B) and as further outiined in the Commission% April sf\,ZQO2, Order, iI":h~tcR 
pravlded that "Qwest may nat rely sotaly on its $GAT to prove rta~rgbahr,@ viittr Ft'tll" 

14-point checklist but should also llse intercannaic;tmn aQ~r&clMsirt!s Sf%$ any OtRbr 
evidence to demonstrate to the Commission that it is in camptx9lnce with the checki.ts! 
items." Qwest's SGAT (and as revised) is not C C X I S ~ B ~ B R ~  kvith iosfimsfty gmgbf@r&& By 
Qwest. 'Thus, Qwest has not provided sufficient proel that its Zrrter3",0n@e~kia.~li 
agreements ore indeed in compliance with 43 USC 5 2T'l[dft2f%@f--,- III@ ""thpajfrt 
checklist. 

2. Qwest's QPAP (as filed), SGAT (as filed), and pfeuc"r0tr;S a~tt\tilies Wbff~trt 

South Dakota, establish Qwest's unwiIlingriesr; to protiide a "f~wt giayrl~1.g fr&td" Fdr 81; 
GLECs prior to tasting the forbidden fruit rzf prwicfing inke~slare Ecrng blsfartm 
services. To date, Qwest has not fited with the Cammi%slon 8 "fibet.id QPAP SCAT 
that can be relied upon by the Commission (or jxldit:wi ~ourtl t c ~  facibtalc fmtreros, 
wholesale competition, and Zo pratect against "haekslidirrg" sa as to saF@gu&fd !he 
Commission's charge of protecting the interests af SatirFr Dakata's crtaens., Qvm! 
has a proven record of working to tilt the balance of ths pisyar~g firsid fe hts advantage: 
and that of its favored CLECs. In fact, Qwest's fecerst r@spnr?srrs {a fha 
Camnnission's an-the-record Questions appear narkciv~ly crafted and, sigtiabF2, n m -  
responsive to the Gommission's inquiry. Yo the  extem West's reiipQnSe$ am 
responsive, significant concerns are apparsnt such ikat 0++iestis P e t i i i ~ n  far 
Recommendation should be denied. 

3. The Commission's practice of caution and F;.o,mrnarz SB"~$& wffhin the 
regulatory environment and its implementation of mgkriaiort. has bsea? very fat~orabic 
to the protection of "Ihe public interest of the consumers at SQL:!~ Pa&aTa, 
Consequently, in out small state the Commission rnkssl ramarrt cae:ii#iis an@ be W i P j  

of the invitation to be an early participant in the Fedwai Coflmtlnti=a!xtrun 
Commission's and Qwest's Section 271 experiment- 



Fibercorn's Recommendations 

FiberCom respectfully offers the follow~ng recoimmendattnns Sar the Colr'imi%~;?~i! s 

c~rlsideration in this matter: 

I. Dismiss Qwest's Petition For Recommendation because' 

A. Qwest's attempt to use the Track A analysis to prowe rts cofl?ti&n~$ w:h fke 13. 
point checklist has failed; and 

B. Qwest has failed to demofistrate its ability to prwM8 a ievet ~layrng flaig Id? a!t 
CLECS, and consequently, cannot demonsfrate cornpEtance with checktist iten% 1 and 2 

11. Alternatively, FiberCom respectfutly recommends that the Cemmrssia~i 

A. Conduct a separate proceeding(s) that wautci focus an C2wisr;fFs OP&P 3i<&:'T 
which proceeding(s) could include: 

1. Sufficient tesiimany and proof by Q\hrest that it ttas rndeed $c,~bt?rttc?~f ;+ 
. QPAP that has accurately and comprehenskreiy adopted the secorr~q'~efiBr7tt~tfbs se*ri 

forth in the Liberty Consulting [Antonuk) Report, 

2. Further opportunity for a ferctised proseading wtref~dt-, snratief S~A~EP 
Dakota CLECs could afford to participate in addressing spctRc  SUB$ p 8 r ~ h ~ r 2 ~  to 
their businesses; and 

3. Commission-extended invitariclns ts McLaad to pi2rtretpata, be spit^: their 
secret agreements with Qwest; 

B. Require that Qwest develop a QPAP &at strfkeieniry ;irtdt@s$t23 4$w ~& i ,~vd i$a :>  

m~nimum concerns. 

1. Adopt unambiguous dispute resattition languc't@~ WI~I roc?% be 
interpreted (by Qwest or other judiciat body] to stfirs tile 6:srskniissian ~f jufi3b;c:lr:>n 
over QPAP issues; 

2. Specifically provide far Cotr\mission atxthetnty t o  3dcninilgtir rwrx:,i+ .:;Irirt 
rlversee the operation of the QPAP in South Dak~ta {subgecr tes ii~.drciaF reitl'e* i 

3. Amend Section 16.1 of Ihe QPAP (Sea CJ.;lli~;~1 Exhibtt 73-j i.6 $B,:ikp 1h;i 
condition that. "Changes shall cat be made \ ~ i : F t ~ ~ i f :  21w@8fYs av~i.:r"ft%r~E'. i t~ :d  

4. Sufficient audit protections ta extend at?&? sunset QrBt'i%an pfa't.krr;i.ed ica U-I 

47 USC 9 271 (f) beyond the statutory 3-year perrod: 

5. Clevelop a program whereby a CLEC cart lake ad~afik~gc use QPAP 
liquidated damages payments with~ut being required to adapt tha CaPAP 8s gar; of 
its interconnection agreement with Qwest. 



Argument 

I. Distnissal Of Qwest 's Petition for Recommendation Is Anpropria te. 

A. Track A: 

Qwest still has not met its burden of proof under Track A, therefore fhe Petrtrsn for 

Rscammendation should be denied. Early in these proceedings, FiberCorn idenktfiest a prat~ianr 

with Qwest'c; proffered proof of checklist compliance in South Dakota. See FcberCarn's Stateqrefil 

af Issues dated January 18, 2002. That is, although Qwest professes to be proceeding :rrrder Pmc4 

A, it is attempting to prove entitlement under Track B. Instead, Qwest rrrust prove checktisi 

compliance through the 34 or more interconnection agreements with South Dakota CL,&QI? whch 

Qwest claims "offer evidence of its compliance with [the 14-point checklistl." Sea QLV@S~'s Pctttron 

at Section I1 B (p, 21). This issue has been thoroughly briefed by QWES~ and intewer?zrr% In \his 

proceeding, and the Commission is referred to those briefs for a cornpr~shensive cikcw%r;ti:tn af :he 

par-ties' respective positions.' 

In an apparent concession to intervenors' argument that Q w e ~ t  rrlr~sl point to an extstrrzy 

binding interconnection agreement with South Dakota CLECs to satisfy its Track A proof, Qwt;st 

ha~tened to present its interconnection agreerrrent with KMC Telecorn, which Qwesb r~pfes~r"ts 

mirrors the SGAT. Qwest's last minute attempt to come up with a binding inteE'c:a~ra~i::rop! 

agreement that meets checklist compliance suffers from a nurntser nf deticteneies 

First, according to Mr. Tom Frieberg's testimony, the KMC intsrcmrtnaclian aQr@efrraY~t F$ ROI 

in effect yet. Tr. Vol. 11, 4/23/02 (Frieberg) at p. 23. Clwest's applicati~r~ in this prac;eedrn(l ts k~scd 

on the currer~t state of competition in South Dakota. No SLEC IS providing saelsaces iicr~tg:. an SGAT 

agreement. Track A requires that Qwest enter into agreements wifh one ar more "~or'rrpe:-trig 

providers" before it can proceed pursuant to that track. 47 USC: 9 %7f(c)f*f)[Aj. A CLEC $, r t ~ t  a 

competing provider if it provides no or only cle minimus services in South i2alcnta. Track jii re4it:ra~~ 

'see generally: Qwest's Brief in Response to Motions Fbled by FiberCem anti MidCar~ttalent 
Communications; FiberCom's Reply Re: Track A Proceedings; and MidCarrtrnenl's Waply to I2v;est 
Corporation's Response to Motions Filed by FiberCom and hilidCant~ncnl Ctsn~r't~crnlcalinn Rt; 
QWRSL'S $j 271 Application. 



that those CLECs which Qwest uses as ev~dence of Track A cornpfiance rntisl be aa rp"ar;Zs3 

commercial alternative" to Qwest's services.? '"Competing Provider's cannat ansan c3, c-;Srraey 5 2 ~ z 5  .$"ti 

[KMC] that at present has in place at most paper cornmttments to fu~rntsts tjsttrrce " id O1*&1f 

cannot rely 017 the prospect that some CLECs might opt into the S G M  and beeume a~iki;ii 

con?rnet'cial alternatives in the future, to prove entitlement to intertA'f.4 retref tarlay. 

Second, even if the KMC agreement were in effect, the manner in tvhfeli Qwmt :?as 

Presented its case raises serious questions as to whether the agreement is y@f brndi~g Snftrcn t2 

the Commission's and the opposing parties' dismay, Qwest has candtisteb this FJPs3CeeBlftg ir~i"ii_r~ r f i  

en open negotiation rather than an analysis of the state of campetitioo tn South D%koia 7rr tW :sla2?re 

the petition was filed, as is appropriate. At this point, no at?e (ir~ctudirug a cauH tJt: iawj z,"en 

determine with any degree of confidence what it is precisely that Qwegt rs offerrqg C I ~ I ~ E ~  t f ~  %GAT 

and QPAP. This raises some very pointed questions regarding Qwest's agreemeor filtt? MMC FQ: 

example, Qwest stated that KMC elected to adopt the then-cune~f 563A'l: are h4a~t-t FS, ,"1&$L 9~3+ 

Qwest's Response to Fibercorn's and MidContinent's Maiisns Re: Track- A atp 7 tTr;~.a,i$$$.:i~;t 

, , >I'?.PZ 7 these proceedings, Qwest has negotiated and revised the $GAT infa what is now :he t~l,lt  a r j ~ x  I&; 

versir~ir;. See Qwest Exhibit 81. By its negotiation and ravfsznzr. it Seems ,*1p$>drgn! I b l  C&~e;.s", 

concedes that the version adopted by KMC does not meet Ihs 34~point ehecktt%i C~:'.~a:2i,~crri!~. 

Qwest cannot rely on its agreement with KMC as evidence of tts ch@Ckirsl Gc~r~~pRarrct~ 7 r n  Saixl,h 

Dakota. 

Another question that arises is whether Qwest's agreement with KbtC rs as ":luidi m d  

"evolvtng" as the current SGAT? In other words, is the KMC agreement sc~llpdrna!t~;ittfy ch,-zzigir.ig k-4 

reflect the changes negotiated in these proceedings? If so, then the btndtng affect a? YII~CI 

agreement is questionable at best and again, Qwest has pointeCX to nut a sk~21q bmdir~ ts.sfeiiitiP;.rli 
2- - -.-,ds 

with a South Dakota CLEC to demonstrate checklist cornpjiance as required by Track 4 

hfemorandum Opir~ion and Order, Joint Application hy S8c G~n?mifnrt:~6~~fes if?:: , Sr>frf,Fi*tjli~*ff~:r~; 
Bell Teiephone Company, and Southkvesterfl Bell Con7mlinrcatj~fw Son.~c@s. $fie- d 

- 
Scluthwesfern BeN Long Distance for Provision of fn-Region, /srtertA SA Senlrt2s:i; 1 n  #a:t~vj i ;$,*if 



It is apparent that Qwest's proffer of the KMC agreement is merefy an atfernpi to skrr'l E?~J 

Track A requirements by holding up a shell agreement rather than pointing trt t?xi~'tln$ 

agreement or agreements to prove checklist compliance in South Dakaib. ~ I b e t C ~ r n  respec;Zk2y 

submits that this procedure should be met with a summary denial of Qvvest's Fgfifiort For 

Rtscomn-rendation with instructions to prove compliance through the 34 or more interca;rnnccE!aat 

agreements which Qwest claims satisfy checklist rigors. 

6, SGA T & QPA P - Fluid Documents: 

Further, Qwest failed to meet its burden of proof as outlined by the; CommtssiotrS April 4. 

2002 Order Granting Motions, which stated: ".  . . Qwest may not rely soilety on I& $GAP tri grave 

compliance with the 14-point checklist but should also use interconnection agrgement3 a 4  atlv 

other evidence to demonstrate to the Commission that it is in camplianw with the chackft~t $te!ns '% 

As the record clearly established - in nearly comical nature - (awesf's $GAP, everx $5 ?-B~156td, :s 

rlot consistent with testimony proffered by Qwest (the Commission is remtt~dad of carrrrn@ft$s Pf%aif:ri 

iB 
to numerous "typos" and "clerical errors"). Tr, Vol. li, 4/23/02 (Camnrissioner Sakrt~) at p '$2'4 /f 

seams impossible (or at least impractical) that the Commissicin couid pass mibStBr and preivid~i :it$ 

recommendation given the current fluid condition of the SCAT and QPAP. wnd Owaat's dtcrsm !.a 

negotiate the terms of both during this proceeding. 

Moreover, Qwest's comprehensive briefs and exhibits do not bernaas$;tr;~:lte s ~",anup?jny ?hat is 

confident in its compliance or its ability to comply in the future with the C C U ~ ! ~ C  Zrtte~est a.nd:xmer:b ai 

Section 271 approval. Qwest has apparently resisted in all Secticsrt 2'1'1 fTrmrs@aberrt;rs a:ry *:tf:,sr? rl": 

ramove "financial certainty" from the QPAP. See Qwsst's Post-Hearing BP&P BAd, p 3 7  Q w ~ s t ' ~ +  

resistance an this point at least indicates Qwest's uncertainty as lo futulrs pe;rFjnns~i;e tr-r *'ds 

dealings with CLECs - uncertainty that must be satisfaclority recsaiv~d prior ta tkrs e~ft7fllel:$'?ili;i~k 

pruviding the recommendation sougi?t by Qwest. Qwesl's faws fs3 tnctklda '%~naarda! e*,&;rt;ft:itg" :r.i 

regard ta Tier 1 and Tier. 2 payments, while perhaps financially gttiQerrt fsi3ni awest s pt~r-.;g,a~::i~itc~:~ 

Oklahoma, 18 FCC Rcd 6237 7 14 (2001). modified, Sprlnt Connnirrli~~Dans Crj v FCC, 2 r.1 f ;  312 
S4S (D.C. Cir. 2001 ). 
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demonstrates a company that lacks confidence m its awn ability 43 ;rt?$tkk ~ . E ~ ~ D T B ? J ~ ~ ~ G E  ~;%o.I-YY-?.s 

under the QPAP. Any inability to comply with the QPAP tian~iafes btiith?t haym n;@ e G m ~ @ f - - y ~  

CLECs! Con~~equently, Qwest's clear lack of confidence in r!s atlilt& $ai ea;iw:1:2 rul-;,id $ ~ i :  r,&$?:~ 4% 

very suspect try the Commission. 

C. Level Plavinq Field - Seciet A~reenm;  

From FiberCom's perspective, the "sec-ref' agreemmis f!& @*qeAt E~.:+;,?:FLz ff-i".-:J ,-. tpls~.:-+s*f 

to the Commission's on-the-record Question are of concern P$3sa d-S8$~~3  ;7g FP :h$ F~P-?Z:, .~<~~I?-:~- 

standards that were offered to a few fawred CLECs, but v~asese srof r??ilr?tJtf r~~j~h~;+f~(ii - i i d ?  - 'I-i t Y p : ~  . I - ,ai 

CLECs - if not an outright violation of the Vetecommtinrmiians 4eQ od 8d,%+3. er-.?zt,.;y ;$ .k4 i>%Z-,'"> id 

the spirit and i~ntent of the Act. 

During FiberCom's startup. it ionged far any ps~rnrnd~c8 s t d ~ d ~ ~ f d ~  ~b~li ;  Oidb?;~~: ,:-;-iI.. b :"r: 

held to during its dealings with FiberCr~m.' Tr Vr$ V!, 4if3$i'Q2 532$$$&5': 3% Q:,4 TP$: G-p-*d%+ ;-.:rb. ,.-. 

agreements illustrate that FiberCom's wmp~tr&,iar? 'PPBB f~if;t,fn;%f$: 9~@tr$~l: :Q &:?:;?;W ~%.5i-~2t 

ppvrformance standards Little imaginaticlr $5 netessafy &tr BBIS:CC~.S~P f h ~  &$-;Q~Ls @ : B I C ~  8 5  

advantage that McLeod. for example. Eras &a$ awm FifyeeC~~: $*%&LC&;! ?%,$@ D&~'TFY; ; g ~ s : ~ ~  % ~ A ~ F F G ~ ~ ~ T ~ ~ J $ c  

with Qwest that it could rely upon if: ~ ~ Q Y B ~ I - ~ ; s I . I - ~ %  @ 3 - 3  i$$\,FT~!~~h?2~ G;".;". ; p ~ ~ + ~ $ r  el r:, 35,tj 

has none and remains entirely at Qwest's mercy, tkSs r c g a ~ ~  

Moreover, Qwesf's responses to the C ~ r n f i ~ ~ s ~ i t ~ ~ ' $  @ ~ ' f : ~ ~ i @ ~ b d ~ $ f ? $  rv$dtF:Ir\*~;;;bb# $LG.*.';, 

("Interrogatories") are suspect, at best Res~;ror?se :a Bbras!:~@ hr?:? ."F $3 r~s3++~~,;ti~,~ ct,r% I ,?T 2): 36 

appears carefully crafted by caur~sel The @ua;r~fraissr~~~r;- @u~sB:.GP- %e3 .: ;yi;$ !:p&~y! ; lii.t7; yE::- L:iT 

as follows: 

~Comrnit;sion'sl QueriXSa%,M~, 4, :.."a Qwost Y J G ~ ~ Y Q ~ ~ ~  ; T , T ~ ~  ; d ~ ~ * ~ - : ~ ~ j  y ~ l r v -  

a CLEC to not appose Qicdesl's ~t"r'ark i r a t ~  i a : ~  :.vttt%. A $& : c ~ q g f  cs;b~;~,flbp;~q 2-3 tri- 
referenced in Question 3 Ito any CbEC4 Sf ~ r ) .  p:~~~-~i'p:f+ i-3 A P I : : ~ ~ ; ~ ~  .̂ pia$c - -  ~ , + . r .  .+ :,p , , I :  

any such proposals, the date or d&teg ~&wn b & c : ~  p%gp,t1155i; ,:rds:e~; n:,t1,?-2 ":4e~ 

During the hearing, Qwest made issue as b!gh le;'igf 9; t:g~-~;%:::pp!~+,~~ $-:;, ,:- 23 ~ 6 ~ ~ ~ 2  
However, it was FiberCcm's experienm tirat Owes: &1-$ ari rt ~ ~ 5 r ~ ' t - i  7~2 :.G~s;.,tyq $ t $ q ~ ~ . : , 2 ~ ~ ; ~ ~  c:c:G-+ ILI 5- 

For that reason FiberCclrn spent more than 86 25,0Qfj,QC;g 80 ~333&~i~1~1  * + Q ~ ~ ~ L ~ ~ : ~  , & s ~ $  - i i7 ik t r .C~ i 

But for FiberCom's strong commitment to %he Norih%in B3zf2k k-+t~:3 :.~-+,,g: c~,f ' ;=  d ~ i h t ~ ; ~ , " S ~ , ~  L- " 

be minimal. Tr Vol. Vt, 4130i02 (tvhite) at p Sf 
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name of the CtEC, and the names the QSVES ~ r r d  G&,%-i:: 82~9796a4241 rc:: 
who were invotved in the proposed agreemet3%$ 

IQwest'sl Response. Qwest has no! offered 0-6; poraws@ ~$~,mj fEf$gp 
stated in the November 15, 2000 EscQe[ag,,je;$@r ga$epe2r r3:-!2g g_~,~gg,? 
verbal aqreement t i, any CiE@ operating tn $$&k D&ka:,2 igc~5$t,z~c%::~55 
added.] 

Qwest's chcice of the phrase *the same terrrrs as %tat0$ t:? 31s %~;k~:'"a-34~~ 3 5- 2~:' T*,:S~F;:~". 

letter agreement or the McLeod verbal agreenenf," ts an rnierez43ng s"ilab% 4f w ! ~ $ 3  ?'YE F~c.?;:;;";: 

question remains whether Qwest has prapcas~d any agreente;k% " ~ m ~ @ ~ , ~ ~ ~ ; ~ ~ ~ -  ::$ y ~ ~ + ~ ~ y t ~ : ~ . : # f i " ~  

referenced in its response to Question No. 3. fn thts regard, k idie~;f2981n9 f*i:s? X~?G~F$-y b'd.. C,xi.c 

Deanhardt, an investigator for the Riliorresota Depaemont af Gsrne~eir.6@, ~eue$e;~e~f &f- &!4d6i.,i7B -p!: 

June 12, 2002, the same day that Qwest filed ~ & l h  t k  C&i;psmts%~%ti ~3lig &%@~:~n,k: 3 3  $;y? khik$~~~.+;? .  

Todd Lundy in response to the Questiu~s, [A csgy at 67% p&Bc $srswpr at &?F G+:aiz+%i~A:r? *, .-3kzr;7i~ 

12, 2002 Affidavit is attached hereto as &hibit. 4 9 EV'@ DQ~D~A:F;~~-S ij$q~%?t@~?$t>e z ~ t v s - j  .+t; w.s$?tc%2z:~:-~ 

as to the secret agreements are dscisivG an severaf frdmb 8fi t2ii.s $$ro4i;e%%Sid~g 

First, Qwest's secret agreement6 ciearf;y a~avi@g@ 3, e.::rr329-~;$9je i$s!4,-;r~~~4$t.3i".x L 

"[an] enormous competitive advai7tagep. f . . h ~ p a  paic4w~ &i$v~aa~h$rir i2::~ 4% ;;%&<: 

[and] a tremendous cash advantage over its carr?$etiwn.. TPc$:%4; :+ea#~$a:i%e3:% l<:w9fi~*t!!% w- .%\re: - 

estimated, particularly in the very btmk ecandmtc el~~nn;~ $$,st B ~ S ~  :e~4r~~:>"is.~~3~!7 tjjg* 

telecomrn~~nicatrons industry since the faff of 211180,'" Qaa.ra&~x?~$~ &tf % 53 

Second, because Qwest enterad into Ihs hksQlr~%tankGrp~ .i'oif~m@ giq:;yr:$ g $ : ~ ~ ~ ~ - q i r ? ~ : i ~  s%;? 

McLeodUSA (which included price advafil;tg@s 1f.i SO&% :ij3ki:f$d+* @~i.4:k%l c:41at:~J2 t;~3~ntti;j. 'g4+tti 

checklist Items 1 and 2. Deanhardt Afh, p. "E. 'Fhe di%~3nir2de",~~y grtef;3s"!q d : : " tg t~~~~  ig*;t.:i,a.:F,- $-~~: : ' :~b~ : f i , r$+-  

as explained in the June 12, 2002 Affidavst of 81ake 0 FFigker +i. PE~%L~K$ it~v~s-tg:~~~~:~ k ~ ~ p :  * ,f -\ ~.i-~+-$"r .zsL%+ 

filed with the Minnesota Depar-trnenf of C ~ r n r n ~ r ~ ~ ,  ih& ~hcg: i l ! j  .ini,rrnq ~?:c:+:I,; J:,:::; :*-: r , .+:- 

i i  r purchases made by McLeod USA tram QVJ%S~ ir1~160 and nr,;*;vj+ c;E C&9~JF~i : :-: %z.%*?% rb i - 

territory." Fisher Affidavit, fl 14, atta~tied as E+<hibtt 2 

Third, Mr. Deanhardt's AffidavCr phavtges :hat Itis tia*~$=;::;~~~?~:ii'! ~ E F :  ::-F-L?:=$~>: : 2 e+-i-+-;i~,~ .; , 

agreements and apparently 2 oral agreements tbst OUCJQQ$ ei(:texi*rX f:;k$<:,:,r: : 2 ~ , i  *:\:. --, i g t d b  - b k s  . .- 
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and conditions ref at& to &[eg~~n~q$gtig.$1 an@ agg~gg. ... I@. gSg$&%$g@$&& &&;@$$@$: &5g35^?&5~55, -". - . ,... $p+$$:$$$tfgx 

,... 
*$ p&Blm.q,. ;c - , >  .. 7- *q$:**#& -3 *@#$..,, *.;*A *{**o.@ ;* &>&+sf;i2,g .>T!7$:;.2;;,. Aff. pp. 5,  1 0, Yet in resporrsl; fa . ,s - , . . $k%v+2n a L&,.*~ aAs,b5z;+:2 , <,>;. ,. :.,sit, ?.',,.*= z~:$z+:4 .* Bz;m, , ,, ,:.?.+ T,,.>,.-s",,-- . . ..,. . 

1: 
.% . "."' -. . . ">>. *....; - public agreements and refefea.:es &y&$ &gf&@@g~$; T@:&. ;g;<i,ie ;i$izz?qE gs :F2~~i i f  i;$&&$& $$,$ 

Commission to dismiss Q#est's P&$@fi @e~@m-~%:&fi;&q$&:~ 34 [&$g$ $$&$ .;st$ $li&~$+%% 

"$ ,.,"., ".. -.. proceedings) untif either ihe FGG ar $k& kgrze$g$3. -.$-., k:,c;,;. <-, :cbL? 5L9%x:!12;:i3:3Lg~;;9~ yg,z$ .;j@;i$&{:: ?;g+@.i;+~%. ... , 

13aQers related ~ g ~ g @ ~ ~ g @ J $  d%%$ $&&g ; ~ $ p & @  eg5 $sTs@&g @ggf@&. gg. ;j-$gq&~i $- -*..,%.,. ;:;?~ j ~ * 2 ; ~ + = ~ ~ ~ ~ ~  ,-??:fi::.+9: 

arena - inte,rstate fang d is tao~~.  

Fjnaljyq CJSC~E-! agfgggy?gf$fg, $ . $ ~ ~ ~ ~ $ j $ ~ , ~  ;2g ~,3$%&$& *$ -2 i;gi:td ,$3; 3:~ f$4+2a,y~~.~t <,...~,, ., L;?i.g++$, 

filing are very- interesfifiy in [$&I & re7zsa$ '';;.~cw&;c~$~@+;~ $ $ ~ ~ $ & ~ & $ $ $ ~ ~ $ !  .@ii3~ %a$%. &&~i;&@@& , - $~&$~,;i.$f;$.g: .... 

fea .s- corpaf&ons* The 3ggeg:rg%#gg. i,&i%~~g$i@@ ;$$, '~;,&#$x4t$. ;<$ .jg+~;@ jt:;;, q4+,+,a ..., ~~.~+:~~~,+;A ,., .,, ,... : .:.?=-:, -;;,,...-. ,.,.i+- . +qz ,ilr: - 
c ': 

same day, paragraph 2 @f Eyb$b+f . . 1% f&&w, ,+%a t , 3 $ ~ ~ q , x + ~ ~ ,  ~Yr. -&s . - .~ .  :Ai : ~5~ &, :d,.7Gr *@;i%++f~ s:.2 .%. +* , $ + ~ - ~ ~ i ~ ~ ;  ,&.....-r:; .%'e d:.t:j2 , .:r.:;;: . ;:?<:&r,-tj, ,*\7; :; 2 ,$;;;.-.-, ) -  *-?,-,- .., :cr;$: L>I 

,-g r-&k.:++i.+ ~8 9 i-&;c-, 4883?%+ .;?t.;z;fA t ~ ~ c & ~ d l , . ~ . , ~ ; ~ 3 : 4 2 ~  gt* +*~+i,%. ,..<. $$2$~3;:, money to a CLEC. Ai P ~ T ~ ~ Z B Q ~  $2 0,. S,.>,+$!G.~~ ke@, :,..ae -.*-J + I r 1  ... ..lz. t:s;iji Gzl,2$, l-;.:i!i:.fit,cIiib: , 2 ? : 5 5 ~ ;  .;!i. .:7;:,,, ... 

paying a ~f nwf2ey Q;&@$$- #@*&$ @#;r &@:+@ q&$?v2~:&%@z! f$&;$@ &;i,%:$@;&%;$+~$+-~~$s, 

agreements %ere .eexecs:r[c+ a$ffgi@[fy $st$&& y$@ $$i&g&d;ig&i~'@ &~;e~f;~~&EE .$iT%@$~, i$ &@$& @$g;$t; 

(again, fatloring one GEE@ asref r@$$y? 

FjbgrCort ~e$~egtf,dky $ ~ ~ < ~ ~ ~ $ &  &&, ~ ~ ~ ~ @ $ i ~ ~ :  $jw:$t &jg$ p$ i~:$ ,$&+$&;,, .~@gj~:p,~k ;&*!$: :%~~~q~g; ;;;~!?.. -;~e~:~q;~:&ck - 

w *.- ** d. ...* g$,&.wcd*,; ,qm..g: :g*,&i .& !&: ,. .,., ",.> ..=--, , .-. 6; .*-.. a level playing field ,for 2atl GCk$s ,g?L.; ,&y ;5,;%7:Gsi7,4i. i,..,; i.t\iA.r. ,.+) :.~gr!ti?;& ;~.e.<:~xsq ::$,&i$%:.j$&. 

C~rlsquenfJy* un$ii @m.e ?g$;;ffi$j@(~{- gig$.$pi&gr;g. ,. - ~4~g! :!pf $$&;& t<$!j. , .. !.:jc ;~$,!i$;~; ;;j;L%:gk,>.i3jz , , .  $;a?f,{.:,t:- . . .... 

Qwec,rs pe,tiljan for Rgg~~~fl1~fi!gj~3;j~ffi gr$ltj$i$@ Q+? 

Sfpc$jc c~f l~yf is  &&22:%;4L.d f&@ $q& 7 <,.. ,.r4# d:.4";..~&;z;.4;;< z~>g$$g? > 

A. SGA T -" QJs~y@&@f&z&~f~~:i : 

13 respofise $ 8 ~  ;::~~@~m&~+?~-n'@ G@4;$$J$g&$t4 

onwrns related to attgn22@Fa.u'@ s&s$!;g$g ~$~q~&: ,.. ..a $$vi$t . . ., ~ ~ ~ p . ~ . 4 . : ~ i - * : ~ i i  ~ .,*. . ?.j:>s. .%.:+: ct.-p -.;.ff c3i ~~g?,c,.;*:~:. i:.i#:;:.;<. 3,  : +',:'i'i, ;y;;2;+<:;,3: *'+$ 

cr~ss-examinafjan 0-t f;;@psl's y&w$@.s$,.. pi@ E.agr9 BLg;@j#$$@2~k 

Hearing Brief, but it jsg~s fl-31 sggtctua$z51%i fra~~+jggkfj; p:@,g.ig. &4t&~~T4 ?$$$J;!- <jy~,~fy;$ 

p. 
-..4 



Post-Hearing Brief on General Terns and Conditions, Section 272, aad T:mk A at $@ :&-:? 

(Hereinafter "General Terms and Conditions Brief 1. SpecifimEly, ~ib~@fCasi: ~FrnSi i41h f t 3 ' ~ ~  'L~DF~PD%B& 

cuncerns with Section 5.18 of the SGAT (Second Revisian): 

? Compelled Arbitration: The Cornrnissian k &>;~fg~i$ irl.ti% : i r ~ ~ ~ i t r 3 r i q t ~  ;l~n:'! ~ a z ~ w - - *  :* 

the existence of healthy competilion among local exchange r;arri~7t;,  ~11s Saufh D~tiRata Pr,i$~k:t 

interest dictates that this Commission should be the presumptive arbjf~ataf ~f dagp~tes &n.ngj 

between LEC's if either of them so chooses. FiberCrsmys cortmrn i-t; Po emwe tbs 9E>AT% 

dispute resolution provisions contain a mechanism whereby a dispulgk CAD be t~tai~geat ea i ? ~  

Commission and not be subject to dismissal on a Motion to Contpe4 Pkrbiltati~~ by z m i  ~f :be 

parties. Instead, disputes should be presumptively justiciable by fRa li=r?-mfi~issian to? g$SSc 1. 

appropriate regulatory or judicial bodyj unless balft parlies agwe ta s~ltbnlft :he ~ $ G S ~ J ; E  to ti:?\ji~;+: L q  

arbitration. As currently drafted, the SGAT "reserves" the right sf each patty &a tosoit ta k13t3 

Commission or to a court, agency, or regulating authority sf r,Q%p~t@#'X$ f~fr%t$?tidre~, $t%~> SG;+T q3,P 

Section 5.1 8. This reservation of right to proceed before tha C B ~ I P ~ I B S ; ~ ~ ~  ~ ~ ( i l d  [~sc: I ILIT~P/E~EL~ 

-iU 1 assumption that a party's dispute wilt remain before. the Csk~rnrssdn os r l i k f ~ ~ Q  u~&j &1:11;~;fe> 

resolution provisions are designed to give arb'ltrafitsn a 'heed Cfart* aver. fR& bPdif $tw&~.ttsi:rl 

vehicles identified therein, and thereby secure the tsafty filing of the "p;@fcfrecf tf%@:f?[~tf g:6E :C%t$iirjti.~i:; 

arbitration. For example, Section 5.l8 requires that disputes bs r&v~kad irr bcqafd;sncg~ wdt%!i E f ~ i s ~  

section and its subparts. See Section 5.18.1. ("[the disptttef shafF h~ rasalved an ScCgZiie\z:C~ wttla 

this section"). Section 5.1 8.2 further provides that tf a dispute &rtse$, kfrsra 'grtsr la sstg g!f?$~' f{rrt't+vit: 

dispute resolution proceedings, each party shaif within rJa\&n $1 csialdwr days QL!~B~ [;ft@ 8 & ~ % t 2 i ~ f i ~ t x  

Request of either party] designate a vice-presidentual level @rnpioyef:frr tc r.ia~to!ka!~ it? q.zr,!t: !+:& IIiir 

resolve the dispute. I f  a party is corre~tly f ~ ~ l ~ ~ t n c j  the drsgbtife ~ESEX!IJS~BI~ t;5rBc8Qtr:h3, tX fidu".i ;4mri -$I 

least seven days afler the "resolution request" before brifigiuig art ~tsrra$c>itre& diBp~a:@ EQ kk -r;cl;r~"ir-:y r f ~  

this Commission. See SGAT Section 5.18.2. If a party wishes to bung a dksprzle ru ;g:k:~r,x!la+? 

may do so as early as the third day after the resoiutiorl t-ecquesf See Sar,F,isrn 5 1.3 3 T'81r-i 

procedure under Section 5.1 8 sets up a "race" to the forum, but ;ha pdrty wtst.ri~$; a:: ri+ ,it! 

9 



arbitration has a four-day head start over a party wisfiing ;lo tise a BiTf4tielir~ f~ )? : im~  5635. 35 ' h ; . ~  

Commission. 

Most importantly, Section 5.18 is unclear on whefh~r a part+, %an Be f~rse3 ~ i l M  dLjrT7 t r a ? ~ ~ ~  

upon the filing of a request for arbitration, or instead may refuse the Bt~b:St2:i~fi r&qti<:si a r k $  g ~ ~ $ t I @ d  

in one of the alternative forums. indeed, Section 5.18 is wnciealr 00 ::l;clh&tBl~r 8 p&Ye'$ C&R 2iw f f 3 ~ 4 r c ! ~ ~ S  

that any forum it chooses will in fact be the forum in witich the drsputai is i@:~iat@is$ ee.&eI 

Brotherson's testimony did nothing lo clear up this unceptatrrty, btb @t~alte:s~n asked ,i2:*;@%i 

times at the hearing whether Section 5.28 can be read to mean that if a an!@ ft%:; a faqkre;: P C -  

arbitration, but the other party does not agree to arbrtrakr?., & h w  no bfb/btl~@Ei~a? LYE& be. B;s% $.e* r'- 

Vol. 11 1, 4/24/02, (Brotherson) pp. 187-1 5 9. Mr Srath~.terssfi n e ~ w  ; % ' * h % h  f&+ t:uesf!Qn ~ i ~ ~ ~ ~ ~ ~ t t ~ ~ <  

Despite Qwest's post-hearing interpretation of his t~slsmawy To tw t a ~ ~ ~ f ~ a y ,  Felt &PQ$%%#-~?: ~?t::~ifd 

not concede that a party couLd avofd arbifttion unber- sctt.an 5. tB  4 lit m ~bmses Ftkw 

encourages the Commission ta read R4r. Brabhe~san'2 regttrnoray ~ f %  ! k i i i ~  ~ 8 1 f t B  S$?$ tr Vtai j i . f  

Brotherson, 4/24/02, pp. 107-7 19. i t  is rfiiiaftv~ly StBurt 8ad @~P$!C%&%?frtj~ t~ i l i f~ j  ~;kb~,"ihkI t4~+4:%f s 

ambiguous pasition on this ambiguof.is provision of ets SG&T Mnr$@~!tt,r, r$q::a"pzt,&sa of PN,T:~ hk 

Brotherson interprets the provision. and regardIas% at t w v ~  O@ie&i %ai~~..th fis~., f&sBiziiy~lr;, %VQ :':3r 5 v r ~ :  

years after the close sf these proceedings whart thfs cfk$puk$ sessQti i'v44Ft ;, gtndM t.2kE:t: s~i!? if;?, it- t i . * b f  

a party to this proceeding, any court or arbitrahon pane! xnr&rpr.ok$~g ttia l:k;;s7;;,:;~gc '+! $eiLiti ~ r t  "'I r e  

will be doing just that - interpreting the iarrgtsage kvikh!n ;a#?@ far:r carnor;? i=_& t:$c d.;~~-i~xfli~%-: s W.V% i t  :t 

the benefit of Mr. Brotherson's less than dear in%rg!rt goto ~hct i5::~; '~.  

The Federal Arbitration Act ("FAA") gwerns Zb~e aabf:n"rr",* 22 o i " ~  if~gptk: : iwi~i  ',-rrdG,t:B ',* d - 2 

See SGAT, Section 5.18.3. This seamrngfy tnrtoetiaius d0ri:1$ 8rrV%/,i. i'fi~g.:&: e;3~:ai;r::?-- -5s  

bears great significance to any suf.ssequefrt ~Telernirf~th~rs of ~r$~~;rt~?,?.~ty .-.,!! : $ i q > , g k :  t- .2$g++k~;~ ls :  

r . r  &++ Q ~ E - '  assume a dispute arises between Qtw55t as;d a GtEC, p;;Fz;t-arri: ?ti $s*;~FY~ ,- git .. ,, 
serves a written resolutton request on Qwesr as dasip,r;bed 82t . r~~ Alf3r:-k~*i~: "iFZr .:ifL i+ fi/bb$r r*iv-v ". .%,,.. f,,,~?- * -  -- 

resolution mechanisms are not avaifable utcttj! S W ~ E F P  days a @ ~ r  j6~3~;~:5r; a$, :Pit: gb~;.7:-d 4;t-4y.*~:;X* 

may file an arbitration request within thtee days tfndsr f & ~  FAA& 1%.:f~* $5 

'eo 



arbitrability. Ackerberg v. Johnson, 892 F 2d 1328, 5332 j8** Grr. i!3&5, J'hsrs%re ,caliist: :i-&Yzf~=: 

arbitration clauses very broadly in favor of arbitratton, and any datzbtis o~re~@ffi:eg wdt'f7~!9e MY ,r;st4e 

is arbitrable must be decided in favor of arbrtrafron. Id. The arb;rrkatiu ;r'i&a de&gl;r~i~ae$ t:;ua *3t:55 T' 

the dispute and the applicable law, and interprets and appiies :hose pcafZ$;a,7:5 Q? :he 9 2 4 7  ?.~e ~^r sFte 

deems relevant to the dispute. EMorada School Dist 8$5 x Carrfir~@fri4?i Cr%$&tflF 42:. XT G $43 

843, 846-47 (8'h cir. 2001). The arbitrator's decisior: rs fitla! an8 bffldr%; wid esae~ i~~1 i t~~  F ~ ~ - -  

appealable except on very limited grounds. Id, An ~tb!trator'x a%l&rC 5aze6 03 +%42%zeL:d ".I~:C$ -.- 

iaw is nevertheless binding in most instances, and is reversrble a@ iF tka gnr?+ i=t.iaa&fi$%..,i$ Yqt? 

award can demonstrate the award is completely irratiana: or eisi.d~ncks $3 mC"r~~F~g:  ~?T;L-?:~"Z: FEY- 

law. Id. 

Although not en tirely ctear, Qwirest appears to ccsncedr; that a paq: ~ $ ? l r i ~ f '  &: 5 ~ c f l  .r? 

unwillingly into arbitration under the SGAT. See General Terms nfirt Car:<$:hCkr~% & ~ i e ? f  ;t,! 2= ::I 

("Section 5.18.3 does not mandate arbitraffon if a p;irty 0bjljs;eEs t~ af@@t?;rt~i>~t"i Ye: ~ t ? s p  !r :T,: 

the uncertainty in the dispute resolution provis~nns, d;l;vesO has dsken'*.tr%afi ft-rdt ~tic? f~cbt;ar; 

modification is necessary because "these prwisiarrs were t M a ~ 3 ~ 1 ~ R i l r  ?euxt>wr?b i ~nd  icl~~;iu:..;%t+?~ 1 

during the Multi-state P~~~f?ed i r rg  and promebirrgs raz otiisar stag&% '" itif a f  $6': E~$~?i*iQ~tfk~ t2Vt+~~*ia 

offering an interpretation of the agreen~ent withot;il acttsaljy C8trlmai~!rfr$$ ,YC% !R@ [ f l~~@~t&a$f>: ;  $1, .T F 

clarifying the language in the agreement. The mera fact that %RB @;a~:'rm tk.t act,~";g~$~d~w,~ iv-%f 

haggling over the meaning of the language In $ ~ c E : E Y ~ ~  5,P8 ftr.fl~~aa~s a D$E&I!$;~T\ wii,!t fhe1 $2st3761:::a.i,13- 

Even Commission Sahr, who is an attorney, fmds the kar1t.gua3f 'ca&d b~sa 2 k f : ~ f e f ~ r  ~~bwgl- .i:i~ 7' $A%=! 

Tr. Vol. VI, 4130102, (lVhite) at p. 150. 

Given rhe demonstrated uncertain2f strrr~rtndrng :he i,.*ltt:r,-arc:aE,w r:f $;2:tre7n "2 1d .!*:.: 

Qwest's apparent concession that arbitratran m ~ n ~ t  be C Q ~ ; : B % ~ G  ~ K ~ ~ Y T F G  *- q% c ~ r ; ; t + : ~ - ~ ~ ~ ~ : : . . ? ~ p ~ ,  f ? r p  

best way to clear up the uncertainty is to anisrid Sedicm 5 29 $2 :'iaftfp ~tF;%f 2 ~$g$,.i.'i~?: "y3s ,ji'rrry)lt~i. 

Is merely an offer to arbitrate which is nmbinctrng tar~fs%s $nG tmtd tbcfti~ gzstigg ;q@e 21 ;I:'EI~;~:F~ *.I) 

arbitration. Public interest dictates that the SGAT gory ctear+y stass t h ~ f  3% $tSperTBg ;g.g:+;,; ,-ri;t :-: 



the agreement are presumptively- justiciabfe by this Cammissiot.'i jcr irj;h.e asprQp&im &;L. -- c!: 

regulatory body) unless the parties mutually agree to artFrttatron sn -i.o C Z S ~ - ~ ~ - G ; ~ - % ~  s&%r& 

2. Location of Arbitrafion: The art.3rfrataon OF arty gt5giu~~ J P ~ S ~ G  3;~: aF sG&T 

currently will be conducted rn Denver, Coloraba, unless the partses :% ~hs  drspi&q can apze  :.i a 

different location. See SGAT at Sectron 5.78.3 FhberCsrra's crmt:ez:rr tmik rrri; LIT:rs~i~ef ,~; ' t  T f%i  * 

has the potential of being oppressive and unreasmebfe in ;i ~~3jorit-y QF di~if%$& ~MTW*~:: $+w 

parties to the Agreement. For example. a smaH CLEC $17 8atifh D8kt2~5 LW&$ k&etv - ;~Y*NSL: HJ;F 

time or resources to conduct a~bitratisn ifi Denver, far away from LFS pgraa:fg&f @4;1~6 0' @ES fi2?5$ 

This will very likely have a chilling effect an zli Ck&C"s k@!i;rpgn%& ppcet?ed hv .it%d~~?t@r"i &'i 

"smaller" issues which arise. As with most legal dispufas, me%[ e ~ $  fdqi~rs %%Mrt$?.%%~& SMCS $tirkL ?..I,&: 

documentary evidence will be located Sn the tawg OF 8rea whem tti@ C,".k,EG usnn$yc$s. ;.;is k~~~d,r.~irz*~+;:~ 

Arbitration in Denver would require that patentr~lly masty i ~ f  tswt C$,E~C'S &ey peapi& ~ 3 t 6 $  %F;@ r 3 

spend time and money away from the CLECs operaaia~s tr'o gir&@st+h 39 LstLj,jeJ :i~>-;~c_r;~/'i: k~t:{jp~:t,$ 

miles away in a different state, The pracXimI elfect, E fa ~ i j d  i f n i r i + j c  : . 5  $ 5  ;UZ~ it 

CLEC, and therefore, add disinceniives lo even ftht7g 30 afbtlr&~3~ irlr ft~g: i~:~?:,~$i$r %.&3t>F >WY~:V 

points out that Mr. Brotherson co~..t!rf rtoS recall "a snngle rrrJi.Q*l"i~;e gdh~kfq t:%: @.w:iel~ !11;4i$ :':Pi ,-hr;;Ai:.:: 

an agreeable location." See Genera{ Terns m d  Gondohars &i@f r;r 2fi hM." A F * ~ I ? Y # I Q ~ ~ ) ~ ~ ~  5 

recollection of past arbitrations, howaver. is not a gktaraotga at Giat:l;i"~;, ti~!t.gb& ~~~jl;?r~n~a~~~r~,w:: ;I.p~+i$~3: 

the SGAT. As it is currently written, if dm wha$&usx ra;x%on Qd~het%g ~~blusm fcf: 2izu@~r&O~ ; ~ : ~ y ~ ~ t h ~ i q y ~ ~ *  

else, the parties, their attorneys, witnesses and dcscurn@t~Rq ivclk &$? $a$gx~~P" t~; Q~~~rt~(q;t, ; p ; r ~  bLft,~t lw: 

on the CLEC in having to travel ta Denver $0 r@s;Qfv$~ w dE%p~mkk ;i;:gft- Qrdvk ~ s e  %a $trxd:h r:ilg.qt& r9. w , . ~  i;-*~ 

burden on Qwest, given Qwesr's vast ~$SQU~C@S c@!;55va 4a the @%,E& r i i  l i b X ; t f 7  &r*nt;% i.l;2-~.o, 1 r . ;~-  

Qwest presumably maintains people, dsc~smenis stbd e;.qtiipm:;g$t;t :he 9;e~i"r-ttt 8 m ~ r 1 .  ::i ,,!~vw ~;!<@-VI 

the CLEC does business, and where Ehe bispt*lfe wfl t;k%.$y ; ~ r k 3 $ ?  ' f f ; t ~  CSEG P ~ A  ~ i l i ~ q r  wiw11+7 %ti;;: 

likely have no presence whatsoever In Denver 

Public ~nterest dictates that any arbrtra'tian 41cd~f it?@ SiZihF V ~ X ~ F  g:tg3i;r~b,M:a:, !;ik11:5 ; i p - +  

South Dakota, preferably in the CLEC's ''ficsrrte td$wrr" [OF S:or;r: F-:'&r ~w R;jair$ Q';:%t h i  t, 
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f280graphicaIly closer to CLEC's prrnc~pal place of business) and that only if the parties s@ agree. 

 ill fhe arbitration take place in Denver or any other far away city. 

3. 1-imited Discoven/. Section 5.18.3.2 of the SGAT reads: 

There shall be no discovery except for the exchange of documents 
deenied necessary by the Arbitrator to an understanding and 
determination of the Dispute. Qwest and CLECs shal! attempt, in 
good faith, to agree on a plan for such document discovery. Shuufcri 
they fail to agree, either Qwest or CLEC may request a joint meeting 
or conference call with the Arbitrator. The Arbitrator shall resolve any 
Disputes between Qwest and CLEC, and such resolt~tion with respeck 
to the need, scope, manner, and timing of discovery shall be finat and 
binding. 

Fi'berCorn objects to any attempt to limit the discovery in an arbitration proceeding, FiberCctm's 

camern is that the provision will be interpreted by an arbitrator as a presumption af exctuslor; ;;.tf 

euWence rather than inclusion in those situations where requested discovery materials n ~ a y  beat- 

m~rljerate ar marginal relevance, but might lead to discovery of relevant evidence Both the AAR 

otld ,JAMS rules provide for discovery in arbitration. The first seritence of Sectinn 5.'1%,3.2 seMrsts 

tlo purpose but to modify those rules and set up a presumption of an exclusion oF evidence, Ttrrs is 

unnecesary, Discovery in any arbitration shoald be governed by the rules of the artlitration, 

l;ubjject to the arbitrator's enforcement of those rules. Public interest dictates that Sectinn 5, t8,3 2 

shodd bs rewritten as follows: 

Qwest and CLEC shall attempt, in good faith, to agree an a plan for 
discovery. Should they fail to agree, either Qwest or CLEC rnay 
request a joint meeting or conference calf with the Arbitrat0.n~. The 
Arbitrator shall resolve any disputes be tw~en  Qwest and CLEC, and 
such resolution with respect to the need, scope, manner, and timing of 
discovery shall be final and binding. 

Af; proposed, this language will al!ow the rules of arbitratio11 to govern the arbttrabon dtsccavcry 

wifhuut modification. 

4. Statute of Limitaiions: Qwest agrees that the statute af limrtations appiir:atzir tr~ 

any dispute arrsrng out of the SGAT should be the applicable statut~ of irrtiitattons prc>vi'rcied by 

Stauth Dakota law. See General Terms and Conditions Brief at 18. Qwest ritd ~iot ,  havi,le\~er. 

inc~rfroratc this change into the latest revision of the SGAT. See Qwesk Exhibit 81: - Reur7;acI Sottt-3 
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Dakrata SQAT (May, 2002) at Sect~on 5 18.5. Fibercorn also objects to Qwest's proposwl Cr-tarigcr: 

d Saction 5.18.5. See General Terms and Conditions Brief at 19. As pfoposed, Qwesi's nav3 

Section 5.18.5 would read: 

No dispute, regardless of the form of action, arising out of lttts 
agreement, may be brought by either Party more thian twri (2) years 
after the cause of action accrues, or as otherwrse provrded under 
South Dakota law. 

id. This language is still confusing and leaves open the door for an argument that the partie6 h z : ~  

~artlrac.tualIy modified the statute of limitations for all noncontractual causes sf action. Q?,vesi 

cancedes that its proposed modification "will appropriately incorporate Sa~tih Dakrsla law governing 

khe statute of limitations for contract actions." Id. This does not, hrswever. address the statkrte ~f 

tirnit8iPtions for any potential tort or negligence or other actions arisir~g out of thp, SGAT. Are Stl i ,- i~ 

ectians still subject to the contractual two-year statute of limitations? To cfear up any cernf, tt4rQii :'  BY^ 

ahis issue, pt~blic interest dictates that Section 5.18.5 should be stricken entirely, nr skwi~td s s sd  

sl~bsfantially similar to the following: 

Any dispute arising out of this agreement must be b r ~ t ~ ~ f ~ f  by eifher 
party within the time for bringing such action provided by South 
Dakota law. 

With this language, there is no question that any cause of action arising tmdw the A$reerS~?en: ts 

stlbject to the applicable state statute of limitations, without nsodification. 

0. QPAP Issues: 

1. Accurate Reflection of Concessions: As the Commission IS weir a$vars, 

cans'rderable doubt was raised during Staffs cross-examination of Clwest's witnes;.;;es f!s;tr the filed 

QPAP does not accurately reflect several of the concessions awest athefivlse sttggesr-ad aha$ r:. i.rsi;i 

already made. Consequently, consideration must be made as to haw bast to ensure s~rct- 

cancessions have been accurately adopted prior tcr the Commission providing its recommet~d;~i~a 

2. Commission Authority Over QPAP Issues: In its current form, the QPAP strrfrs 

ihe Commission of any independent review, amendment, and enfarcement at the QPAP Ratper, 

pursuant io Section 16.0 of the QPAP (Qwest Exhibit 79), all revrews and amendmenZs miis[ be 



~7*%&n~cXe:$J 3% part bf the multi-state collaborative, which this Commtssion chose to avoid. Further 

ta7-1~% C~W&&:-S QPAP Brief IS unfortunately not sufficiently clear on this point), Section 16.1 of the 

9%%2i rl"tirsf be amended to strike the condition that "Changes shall not be made without Qwest's 

;q~:&~*%$l~3 

lk $&c~essor Lia&~&: The QPAP should clearly provide that any successor to 

&$&$sf sS"itkui:i b@ bound by thi; terms of the QPAP. 

8, St~fficient Audit Protect& The QPAP should provide sufficient audit protections 

%a t:~fg?t:t"tsfhe Sti~i58i pr~vislon provided for in 47 USC § 271 (f) beyond the statutory 3-year period. 

$*~~t.trn3i'st 2~ 47 USC 8 271(f), the biennial audit provision of 47 USC § 271(d) "shal! cease" unless 

J?I+~ 5:CC extends such J-year period by rule or order. See Tr. Vol. Ill, 4/24/02 (Brunsting) at p. 172. 

< : ~ r ~ $ t a b { ~ ~ ~ t l y ,  $0 preserve audit provisions on behalf of this Commission, FiberCom respectfully 

&rhqf;i$:~t$ tha% rlzc! QPAP be amended to provide for the Commission's ongoing audit privileges 

k ~ ~ ~ n f x d  3+<y@rzr strnset period. 

5. QPAP A~plicable fo AN South Dakota CLECs: As part of these proceedings. the 

4'>on%f~lz~0rasi $ I I c ~ u ! ~  require Qwest to make available to all South Dakota Cl-ECs a program 

~?fk$r@Dy srry SOL~III Dakota CLEC can take advantage of automatic liquidated damages payments 

~5~izk%at.d irraf being required to adopt the QPAP as part of an interconnection agreement with Qwest. 

F:?J@T$~FJ~I~~ axperiance rn negotiating with Qwest has proven a Draconian experience. When 

F&t:r'i":or?: initiated "negotrations" with Qwest in regard to an interconnection agreement, FiberCom 

a &,tdt, ,-- A atdy i7a3b~~d ans amendment - a signature line for FiberCom. See Black Hills FiberCom 

Exrtiprt I ,  Aftrdauit of Kyle White. FiberCom anticipates that Qwest's 15-plus attorneys in th~s 

Dsaersettjroq ~bx':ti r ~ ~ p ~ n d  that FiberCom could have submitted and arbitrated its concerns before this 

rk ._c:si~'rr?t~!ip.11:~1 Unfortunately, however, arbitration is little consequence to a fledgling company that 

s$e$r~mnirlrsrf fo compete with Qwest on Qwest's own turf. Consequently, FiberCom and all other 

Bsjkaff! DaSz@t:$ CtECr;, whether new or old, should be allowed to have the advantage uf the QPAP 

:s:. it ;lcigfs ii,dit& Qwest far years to come. 



Respectl~~lly submitted this /+ day of July, 2002, 

BLACK HILLS FIBERCOM, L.L.C 

fl 
I 

c l j  Lac4., . ,f/ I 

/" [&I /> >, ..- ?&( 1. 7%. ./, ,.., ae---~l--- 
_,.irindenb. Evans 

1."-"' 
// ~lackfi i l ls Corporation 

P.O. Box 1400 
Rapid City, South Dakota 57709-1400 
(605) 72 1-7700 

ATTORNEY FOR BLACK  ILLS FIBERCOM. 1.L.C. 
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" 3.saae&v G B T Z ~ ~ F  $!a4 an this t day sf July, 2002, 1 served the foregoing BLACK HILLS 

F~%5Z$kObn. L. i: 'S RESP~MSE TO QWEST CORPORATION'S POST-HEARING BRIEF upon 
& $i&iiZ~er; a? F@$LY~ ;n thls nat4er by rrtailing a copy thereof pi-operly addressed, with postage 
pft@&$x3 r$% f&&i%3~$ 

via Ernail and Resisalat- Mail 

p. +m%n $4 %Vs~gle: - via Ernail and Reaular Mail 
ATg? C ~ ? e $ ~ % ~ t , ~ f ~ c g i t t t  af fh@ M i b ~ i s t  
3 . , , + 7 ~  I-~PP~~B+$~ZR@ %& ~ @ t  
gj#p"tbf. ;-a 

~ ~ ~ = 2  A CZt~kge$ - via Email and Regular Mail 
4 4 ~ ~ ~  #&@at, Gk~~4a6 & 'Tflorngsan 1,LP 

6 $%&fk@+? 'I &$%8 $kg# h b ~ ~ ~ ~ $ t  via Ernail and Regular Mail 
?>&Ail%%; ,:,:U~~&US fd?~nlff 'rft ibl~# 
54% E G+$prt~i Avtm~~~li 
P;.@:F~ $33 57JOt 

z$c,!$wft (: L?*!f~igg via Ernail and Regular Mail 
%&$$@ Ijd>Iiw$$ Qgnrmlasian 

~ ? ~ ~ ~ & % ~  ~$;$f$g~&fg;~~:@j$~$, 3g,. u s  .. - L--,L * 

- -  --', 
- - *_ -> j-7 

2-" 
d-+ +.- 

I 
*--#-1---.-- 

,k~%dkh R. Evans 
, . " ' ~ t t o r n e ~  for Black Hills Fibercorn, L.L.C. 

,r 
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BEFT3KE THE MIB-NESOTA PUBLIC UTILITIES COMMISSION 

Gragary Scott 
Eclwarti A. Garvey 
Marshal 1 Johnson 
'f,,sRoy Koppcndrayer 
Phyllis Rcha 

Chair 
Comniissioner 
Commissioner 
Commissioner 
Co~nmissioner 

S m k  ttrc Matter of a Commission Investigation MPUC Docket No. 
krta c;$wc%nis Compliance with Section 27 l(c3(2)(B) P-42 11CI-0 1 - 137 1 
rP3-F ahc "Ihlt:comnunicttt.ions Act of 1996; OAH Docket No. 
frhccktbr 'Iten~~s 1,2, 3.4, 5, 6, 11 ,  13 and 14 7-2500- 14456-2 

AFFHDAVHT OF W, CLAY DEANMARTIT 

My nilme is Clay Deanhardt, My business address is 16 1 Otsego Ave., San 

F:rsncitisu, Calihrnia, 941 12. 1 am self-employed. I am working with the Millnesota 

K5eptirtmeat af Camr~~crce (the "Department") to evaluate Qwest Corporation's 

{*'Qwcr;tas'" )ability to comply with Sections 25 1 and 252 as well as Section 271 of the 

Tclr;ur~l~nunications Act of 1996 (the "Act"). 

From January 1999 through September 2000 I was Senior Counsel for Covad 

Cimrirunications Company ("Covad") and responsible for Covad's legal relationship 

whll Qwcsi and its predecessor U S WEST (referrcd to collectively throughout my 

affidavit as Qwest). As a rcsult, I dealt with Qwest on an almost daily basis on issues 

ranging frarn simple provisioning issues to interconnection negotiations and all 

~egtzlwrctry matters. f also managed various business aspects of Covad's relationship with 

Quirist, While at Covad, I Icd the operational and business team that determined, for the 
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tifr;t tiri~c, haw to irnylcn~ent DSL line sharing across tclcphonc lines carrying Qwest 

vcaicc scrviccs, I also Icd a group of CLECs in negotiating the first ever Iinc-shar#ing 

agrsfilent in t l~c  tclccomrnunications industry. 

In addition, f participated in the ROC Technical Advisory Gsaup that helped 

design thc ongoing testing of Qwest's OSS system and drafted the perfomlance indicator 

dcfrtlitions being uscd there. I also participated, as a representative af Covad, in Seutiori 

27 I proceedings held in Colorado and Washington. 

From September 2000 through July 2001, I senred as COO. Generat Counscl find, 

ewcnrua!ly, President of Epidemic Networks, a start-up comparly designing 

communications software. P have been a lawyer (licensed in the $talc of Caiiibmin) since 

1992 and also have practiced in the area of wireless telecommunications. 

I base this affidavit on my professional experience, pcrsonal kno\vlcdge ;inti my 

i~lvestigatiola, on bchalf of the Department, into issucs surrounding Qtvcst's cr?rnplli-ance 

with the Section 271 checklist items at issue in this dackct. 

I. SUMMARY OF AFFIDAVIT 

My investigation on behalf of the Department has rcvcalcd facts and cvidcnuc that 

show Qwcst is not in compliance with 47 U.S.C. $271 (c)iZ)(B) arid that QWSE cngagzrt 

in a specific course of conduct designed to improperly influcncc both the ROC OSS rest 

and "Lie Minnesota Public Utilities Commission's (the "Cornmissiot:'~") evnluntion of 

Qwcst's Section 271 application. As a result, the ROC tcst is not a reliable indic;r~ur elf‘ 

'ivtlcrtrcr Qwest's systems can furnisi1 the checklist items in quantities that cornpexi!ors 

24 tnily reusanably denland at an acceptable level of quality. Spccificaily. I found: 
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t lcg~;~etmetlt uf @r3t~'imrfcc,- 
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$&@z P 
( 1  That Qwcst entcred into sccrct agrecnlcnrs with CLEf 5 drat pt3.t t9.k tb.:. P,~E%";P' 

CLECs with terms and conditinns fix ir,teri"tsrznuciti3ra acd IcicSi a-1 fismbtar&;;.~:: 

nctwork elements ('%XEsW) that \%-ere rrlat-lr 3va i : f f sk  it'. nOghi-p4ti;$T 

CLECs. In particular. Qwss  ppm~rdcif Eschcl<.rms ?'ci~cr?rrr,, i r ~ ;  is"~<,.ErcBon-> 

and McLeodUSA, Inc. with discounts of up to i@+i on se, r:ry prinrh~i;;. t!sers 

CLECs make fiom Qwcst. incluriing pureiriascs of rrs-tcrei%tr~?rr',t.i~bw st2irsi~~+ 

and LJNEs. Qwest also provided Eschcion, kfsLcodCSrZ, ;knd ia. hsfi8Bd of 

other CLECS with opcrationai advazitagcs unau;axt;rb!t. e~ sthex- C:"t.FtA.. .$:: a 

rcsuit. Qwest is in vialation o f f  hecktist f:erm f 2nd 2 ,  

(2) That Qwest enierzd into agreements with Escfrefns nnd &flr.E.ci.cdO,~S-i tn 

prcvcnt then1 front participating in state Ear $cde~il F C V ~ ~ W  I P ~  ~ J w v ~ ~  $c~~rt,zn 

27 1 application, rncluding t;hc ROC OSS test, C l 5 . t k ~ ~ r ~ $  fk EEi'Erw BJi7$ TTSS t838 

was being condmcrttd. Eschclun Rnd ir~fam~stls& ~f Q k ~ e w k  sf iBk~f~"aa~;~ f r i t~ i :  

that was not available to the testers or ra rhc $̂ lirrr:ew!;t. Pukfic E - ' t ~ % t ~ k t + + v ~  

indicator of whether Qwest can prsvidc cfrcckXisi iecnas ;rl qtr,rnr,tti~,..* that: 

competitors may reasonabiy dcn-sand c?a nn acee.yrr,ibfu tcki=t ~ 5 f  T.y,~;th!% 

(3) That there i s  evidence of actual systems farlurt-a bk f&t,e;-r rit.atr:.sh~t~ ,sthT,g &.i: 

their systems are not ready f::r ccln:p:ir;3r$ ?t4 yrc iz: Iti!i~:!$:r:.i?,t. I<k;i':.iit;*~h::~ 

Qwest has never provided accuratc billing recrsr&\~ tn ~ ; " t % h t ~  i%:kct i+?T\s:t  0 4  

- ' Mcl,eodUSh for 3 prstluei Qwest calfs GXF, $~rtr Sr~mrri$ri?. r:~itfen~c $s t$~i t  

Eschelon indicates that Qwcst has bcrtt urtskfc r 4 ~  ptclfi-le ik<Ctirdic r I s t 1 ~  Q.;a$::: 
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files to Eschelon for Eschelon to use in billing access chtubges fbr it% CI3E %dr 

lines until only recently. Finally. I discotzred that Qst'cst kau betx t%:zki$\g 

payments to McLeodUSA since March 2000 for Q\trt.er'~ f,titkfrc fgsr %:eel rhe 

service quality standards set out in Attachmunr i 1 crf  ..'i"F&T , ~ P ~ I V , % E C ~ ~  

interconnection agreement &at McLeodUS.4 and miin): orhc: C k  Eff5 ty;&z: 

into in Minnesota. These findings also indicate: that QXYCSIE h a  fir78 ~ % k & ? f i ~ d  

the requirements of Checklist Items 1 and 2. 

Each of my findings i s  supported by evidenctt it.tcl~~dlng docirnn%rt:rs%s ~is;aiducc:ti hj" 

Qwest, documents introduced as evidence in thiz Unfilcd Agrccment3 S;f.e>eket [~sct. 

discussion in Section 111, below), and afiidavifs frclr~r CLEC witricssiws. each nf %4 kts\.err LYEBI 

be available for cross-examination in this docket. My aniklysis rxf fhigi euta2cnce. aiid rbs 

conclusions I draw are based on my experience in fhc te~acatrrrn~nicgit~t~a~ tnciw>r,f?, 

including my experience working with Qwest as Senior Chunscti to Csbvad. 

II, %WE IINVESTHGATION 

In the summer of 2001. the Department beg;u~ an intresrigdrie?~ Ptkr~i ivtxrrfre:' 

Qwest was providing adequate \vholesale service in Mintlestraik, 1x1 N~=tu~tr,$~tl'i' 2 t l 4 I k .  

Department asked me to assist in that investigation. 

Among other things, the Department askcd rric tts tni.e&;ttg:~!e ikirc$I;~rr t g i t e~ f  h,id 

entered into agrecmcnts with Competitive Local Exctrarrgc I:::irricr.s i"t,'t,ECs''~ ahire 

should have been filcd for approval by the Carnr~rissiwn bur rvere no!, "F'ht: tleg~~e$ncii.t 

also asked me to help it investigate Qwesr's cnrnpli:ince with the e21ecktrkt ttcttg3, %at +"it:! 

in 47 U.S.C. $27 I (c)(2)(B). 
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BS$C f 
Qver the course of my investigation. I uncc>verzd ;t hcrtck of' . ~ p ~ c f i ~ ~ x f l i  a:trl 

documents that evidence conduct by Qwest intended ia Qnj prcyet3 relevsot tw~ttence 

regarling Qwest's wholesale performance from being comidettJ i t r  alhg vtmiws (Stwkztdic 

addressing Qwesr's $27 1 petition, and (b) leverarc its whdesnte ~ C I X Y I L " ~  ~ L I $  ;,$re Fir' 

i ts  retail division. I also discovered that Qcvest's systems h:i~ts r t c ~ e ~  becil ~:t?d$fis~;X 4r-3 

properly handle the UNE platfan11 product called LINE S~ar thsr is the .;&bleat r l i  f&o &* 

Amendments ro the Eschelon and McLeod.USA interccmnc;.rirt.rt agrebinic2tic 

HIIH. QWST ENTERED INTO A SERIES CIF UNP~I~EB, 

AGREEMENTS THAT VlOtATIF: CHECKLiAT YtE&lS 1 $30 S* 

R/ly investigation initially uncovered f 1 non-p.t~btic 3grcl'eut~11Eik IkXitt Q \ % ~ s t  OII!C:PCL$ 

into wjth CLElCs containing terms and condiriens, felrricztji f@ araz;efit~&;?~au&~tcli.n ~ g t i i l  ;&ct:c+$ %$a 

unbundled network elements. Qwcst did not fife those agree.r%znts wtfh I:"ctn@k~~,~tt~if 

Those I I agreements arc attached to my ajFlidzv+-it--it ~ t s  Esi~tibb~3 iWCI3.F; thrtlki~yh '&'!T'$Otb! t 

They address issues ranging from in~rcipnnectisn rtntsl QNE: mite3 rb$.%bel%t~< % T ? f X +  E ,? 7, 

5 )  and service quality standards (Exhibits !YCIT-ti, $4; lVc'tl-?b 

The most significant provision from these rtgat't~waf; r~t%kl~~~tgaf~** Q3\%e%1 t b ~  g ~ r : , i ~ ~ b :  

a 10% discount to Eschelon on every purchase nmxtfrlr by lii~c3~~lt1rt ~ ~ O F Y B  Qave~t tweirv~:t7~1 

November 15,2008 and December 3 1.30C)S. t WCD-4.5 4 .  t 

The Department concluded !ha[ thc I t agrccnlsnrks l;kndd BISVC krcc;".~~ :il$s! &rti41 %be 

Commission for approval undcr 47 U.S.C. 3252fet Qn I ; c b ~ r ; 4 ~  !A, 24llY2 r4pc 
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Dcparzrnent filed a complaint against Qwest captioned In thc %4z:tL'r af the C<t~~~pJalrn~t of 

the Minnesota Department of Commerce Against Qwest Corpurstiaa MegariS~n~ Enfiled 

Agreements. MPUC Docket No. P-32 11C-02- 197, QAH Docket No, h-35IX3-15752-2 [the 

"Unfiled Agreements Docket"). Before the hearing in that docket, thc gi~%ics sttpirirtted 

Lo certain facts around the unfiled agreements, A copy of the Sfnkn'lent of li~zdispukd 

Facts - which establishes that none of the 1 I agreements was filed 61titi.t the Cc3nf~l1i~sirilit.1 

before the Department brought its camplaint - is attached as Exhibit WCD-t 2. 

After the hearings concluded in the Unfiled ~grecnrer1Ps Dortlict. &fcLctldtiSh 

disclosed that it also had an agreement with Qwest to provide &IcLetldZ,TS,% with an 3''; 

to 10% discount on all of its purchases from Qwest. This agrecrwant was orat nrtd s w s  

never filed with or disclosed to the Con~mission. ALJ Klein gritlatcrlt the DepaflnkcFla"~ 

motion to re-open the Unfiled Agreements Docket and arncnd itb tsmplz~int ro includt. 

this new agreement. 

As described below in my affidavit, these agreelnctrts sbrrrv that: Qwast is rtvzt irt 

compliance with Checklist Items 1 and 2 because it is not provitlin$ intcrcaffae~binn Icrr 

access EO network elements on rates, terms and conditions that arc jr.u;t, ~c:tsarrab'tc znci 

nondiscriminatory. 

I am not suggesting here that this Goun necds tn re-fitipre tire issues adrfr-t.sscd tn 

the Un-filed Agreement Docket. Instead, these agreenrents dernonstssrc @-z,&r&f: tPt,rt 

Qwest is not in compliance with Checklist Items I arid 2, whcihtr or not Q%vrs€ t;rnl:xte4 

21 117 U.S.C. $252 by not filing them with the Commission. The qurstic~n ef tvhcttxtr fficw 
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iL P & ~ s  

agresrnenrs demonstrate a violation of Cltcckli.~r laen13 f 2nd f hi- f&ke,.te m-.t kf~pjrc fb: 

Court in the UnfiIed Agreernena Docket. 

A. Qwaf Agreed ic;. Pravide TWQ Dif"f~frert1 CLECs ;vSfh $~ixcau&k~ m 

Purchases blade by Tftase CI,ECs &ram Q w ~ s t ~  

Qwest has entered into agreements tt3 provide iP14"o s3kaze~t'iZ.~i r t f l  pd~ct~ascc, 

made by Eschelon, and 8% 'ctrs 10% discsrunrs otr alt pateftiasss ~ ~ x d e  b)- 5%c%<d%t4LfSh. 

In October 2CK)O Qwcst enrend inre an ixal agreeg5t~fie t e ~  pi"cliuih 3$~Lp.;ii>~ihSS:.% 

with an 8% to 10% discount on all purchases ~rrz;~ctc bjj Sf~L~txgt$S~ @t=m~ ~ & J & u s ~  k42lffwen 

October 2, 2000 and December 3 t .2WS.. ESurifrg rTxy inh-er;ang~$i6>&i F aik.zt%ae*ev~+i ~l%$tkg 

Fisher at McLeodUSA who confimtrd thc eaiswECbca ~ P t h i e  i a ! ;wr ts~~~~ Sf?. Ptsk~1~  mj;~ 

Group Vice President and Chief PYarrning and De-elowunt O f g ~ a  i i~r C . ~ % : I ~ I & ~ P  2f%%k anif 

he was the lead negotiator fnr bick.c.&USA i13 tfhd ~$;$U%$M:&%E t%bik:. ~ M F S $ $ Z ~ ~  %T lb i  

agreement. Attached as Exhibit '3,F"CD- T 3 Is ;a8 %ffjti:k%(~i f?t*&% ?+k I Q ~ K F  pl*%b~$ihg I~IC 

details of the agreement, 

As Mr. Fisher's af idwit  tadSc;skc%, she diaguatri$ app$rci; t$% uER $~gkk&$$~ xrss~rt 

services purchased by McLeodUS,kZ Prrorx% Qt~ehit. ipa&Skhk%Sp~,g ;b;aw, t$~j$tkahbffi$ &ct%vt~lifk 

elements ("UNEs"), callwatirm, r~s;*suial. $e~vir ,"~~s,  3ft't~E tur~fi&d pft%$t)a',P,; :mgt ,*CFC 5 ~ c  s 

t i 

discount applies for aft puri.kabab$ rn;iJr by Sfct,'r=t~a$t :$.E dfar~i S,$WFG ~ a 5 1 ~ k  WG~:$ ~ X N L T L ~ ~  

McLeodUSA's commitment eo pttcz'bai;c jBP:CiC;4l% +TZ;4t.$tii.E %E',II"ME"X$ $i$.:".i;83 
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dated October 26. 2000 and effective Ootobc; 2 ,  7,fli?tl ' fFtsh!$,ir ,.+$ifirdtr,crtz. 5: $3 - FtJ : ~ W E  

Exh. 1 .) 

Because the discount agreement WBS never Fur ifi a-ut-ti~i~g~ &!u":. %a";%ks~ th;u 

concerned abcut ensuring Qwest would live up 10 its- agrecizsrt@i*raf $f ;\af~b~etd,"$~lk t:atteii<b 

into the purchase agreement . (Fisher Affidavit, 5 2 b. 1 Q~Q~ZAE fK0$%33~i$ $ban t: @%* ~%iw!d 

enter into a "take or pay" agreenlent la purchtrsc viu-xaizs p&us$s $&am ;niticc-:l.cs.~it!S~%. 

thus guaranteeing that McLeodZ'SA would receive st Iemt UsfrtRtz gx:nirim sf h k  &e;%e;ark 

[Fisher Affidavit, 9 22-33. ,I The: Q ~ i e ~ t  rrgrtserrxeot 81 p&~$4ts'u.z g?~~%i&b f&wi 

&$cLeodUSA, however. was a sham- Ar tke lime 4&-esf p@p35e1;5 :g$ld es$.c$ei;5% aE*tn:c 4. 

there was no discussion of any specific ~ r m f ~ ~ ' t 4  C>E.?~'@PI B-LIUIB p f d l ~ ~ i l i e  F t e W  

McLeodUSA under this agreement. [Fisher aKfriwet 3 23 -i 

Documents I found in the zoursitt af inve,reigdjrjsr siafqk~% Mt;" PL~::E.W~'L 

statements regarding this discount, Trgtdc Secret E t ~ h r ~ ~  > " ~ k  &!c, F k i ~ f ~  - 8  atI:LES~k.d s. afT 

Excel spreadsheet prepared by Qwesr and sent by Aa;rc$tgy %%4%b$t~;.iti:i i@ %tf ii*r&&;f. 

Randall Rings (McLeodUSA's Generat C G U ~ ~ & ]  and &we C k t l t :  6rty~i. d ? ~  Y  SO t.k$ 

time). The spreadsheet contains n paap~sat f t ~  the diec+i.t#$skr :i$Ti~$:Oiktr~~: BQ o t @ 6 ~ ~ k  bj 

October 2 1, 2000, just five days &fort Qfrk-esr and &fdtkbg$ $ ~ I ? + > B C ~  I%OA %$$I@ -~$f~i$t*5+fe;?: 

(Fisher Affidavit, 7 26, Exb. 2). Trrxf_le Scctce!, IhhrCurt -3 rclr k$; ZIzi-fh?r' .B ;illiflrE!$k r$ t t 1% 6 -  

I A take or pap agreement is one in rvhrch I)rr*,k 2% ;d$;'c~4 ttr: P%$X'U~*Y e C $ I t $ b ~ i  r.liik4$:1$ P I ?  

goods andlor services from P a t  y 8 drxiag a ipecttkdj tr BZ:: ft4ar.3-zl" Ft Tr 3:t2 cE.,@:- &VS 

meet its obligation to "take" rhc ggc:-ds or st'r'uacrr ffxsrmg hh& ?g;nc F I S A ~ ~ K .  ~ ~ ~ C I F I  ge : ~ w f  

'"pay" the difference between the can$rnirnnt.ne. nDaf2anR im4 tk;e ,K?&LS$ rFzln-;zszs plr:di%akdif 

to Pmy B. 



series of questions fmnf Mr. 13upkr ~tgar&ras &g ,%,g+zav~-~~ 48 f ~ % i ;  %J+* &. + ~ . * ~ c  T,~-:?C 

C O I I F ~  the existence of the Bgfecgn~ga& t . k  Qr-iiii%%it: cg+t$eea,$ Z P ~  JEF5$+32235+ ql: 

responses. (Fisher Affidifu~Z~, 28 * ZQ,! 

, .& kg;. .. ,,- - ,"' .. quarter OF 2CXt l . Oar 3une 3 %& :ie2g3@2.+ $. $%$g$v$mv.g& g5gq~j !@x5j4:mgy~ +.-tit ,,g Bqe;,T,qljjLj&.j6 

&is. &lcK enacy at, ,Qi,9Q+g fckc &2 4 ~ ~ G g q , x ~ ~ ~  83+@$z$< i jq  f$;k(qg;$;$, &% qjcr& .$ . :;&%+ ..:A ~ ~ - i ~ ~ ; ~ ~ ~ ~ k  -9:. ,;z:;.+ $:+ -,;+.; & c::.+$ ' i ' e  
. , 



4 eight written, inter-rw8arit.d ;4gxilers%x$& -gxoe~%d 35, 5~n:$;=~~7&- f>,c;;r: :z 

that are part of this ft'a~p$iutc:fif.*~k: it&@ G%sz@~%$ g,g$emg%& $ ~ ~ ~ ~ $ s ~ + k  .i'W!txjS~ =GY$ 

discussed kiuw. ' 



scrutiny is evidcncc'iE by fBEQ1% Ti%?$D%; SE-S;"'&&f 4 !z 

[END TRADE SEC:R&"FY, 
[BEGIN IRA@X< 5ElCB%YPE 

[END TRADE SECRET'$ 



receive a $50 million discount ! refund undcr r11z O ~ R G G M C B E  $:!:~!~ri t-ce.j:~$ J!~F!%c;:~- 

nothing else far Qwcst under the aortgmat. 

In addition. I ham reviewed ail of itre ilwtrmcnts pradt,sccd lbk F - 5 : 3 ~ 1 ~ 3 ~  .t~:! 

Qwest to the Depanrnent during mt; investigatim znefuding 214 ~?rahe $og~mxcr"s~~ 1% 

Qwest's position demmstrztktg the wort done A1; f1~chcla.tl- U X . @ F  ;h -rt~%x:~z~l,zing'- 

agreement.' Based on that review, the "cea~ulliwg'~ twr,rk p-~3%F~~tf~kihld by !U;~;C&SII$Y_~P i - 6  FA? 

different than ihe work other CLECs do at1 thc tkm: ie t1rti.r'~ &2 iprc?dt~cr,s afd ucfi. ti+:F 

provisioned better to them.? In fact, the w ~ r k  thne fisekcitm 9td wit& Qwc& as$~cqi:fig -;a!" 

of the work described by Qwest In the UnfiIcli , % z ~ : Q ~ : Y ~ T I ~  Dfi~k~', IS ~ ! B R ~ + Y ?  t$igtbti;;-x&f hV 

the work done by the CLECs that. worked ta i jiaplcm~m bm .;"h;t%iqk hr l?r* fm-: $-ma ;a 

Minnesota. No company was paid far €hi81 we&, I F O ~  U:Q$$I<~ ffiey  IF:%- r'kipll,&$a$ ;t? B*/$ 

paid. 

Moreover, Exhibits WCD-18 and WCD- C9 rrt this afG&tl$! xkIr';, kbte; r&c \ *$  

purported Eschelon "consulting" teams that Q w e ~  prorta$~fB EU $kc E~~p~~fii~'mic~k~ tt: 

response to discovev requests was acaiwakhy a l k ~ t  of r@zbrac hfiocCdc~lC a+,f s ~ k  B I B  AR 

.i , 11-i 3, L$ entirely different issue - the, implcn.ls?ntatlan yhn ~ f c ~ ~ ~ i h c t i  in 6% tL ~ > - " 4 .  f @$ pEit,r;ee 

"consulting teams" did not a$>pcer oil tht: dsrcalmant :ht ~b; fl4"'i;~ bldt6 atn~d & k r  $hi? 

Department issued its discover)! rcqtrcsf to Qrc.t..se on Sc~:"r'crt:lrct 27, 2083'; 

"ttached as Trade Secret Exhibit tV&B-17 E r r  this ;rf%dktaei t:; thd ~;$fttr~e "iicPt c t f  $t~r~rj t t -~~:a  
produced to the Department by Qurcst as the sum tataf aftkt.2 .irserL pzr:w%tcc$ 5% 
Eschelon far Qwest through 2081 purponcdly tisr 552,s ~ttifiarr 
' My comments here are referring to rhc watk &st Qiiuiest ha?; c~zra.i~J %*,t$ ~hr; 
justification for the 10% discount - e.g. tire: ~vork dif~f%t OR &I* S3.5t.. %%h~i:fPe+.gk~ $+*i+:s 



Docket Net. P-42 1 cf 2-:)I- f>'i  . f,:a&E{ St>. 7-25 ;%@-;3s$e-; 
TDeparri~e~s a? Q "omz~~-:%;: 

A k'6dwtirt e+f $ii d'lc~zs Bk&a3&i-& 
k:.lfis $2- :?$>: 

p 3 p  9 ; 
1 Finally, I bciicve the consulring rtgrccment is  a ,cham ~ X ; S U S ~  :!ncfGt JCC ~tnip;~; ;i%; 

2 many similarities between the structtxrc and timing of f l t ~ '  islft;'L~i~di'?i~+ i3zbies~~:aI 

3 agreement - which hfcLeodUSA acknowlcdgcs exis& - asrd the Esh;$x~B+~r, ,tg~z~tctbc i~" 

4 sum, those similarities are: 
1 

1 5 The McLeadUSA discaunl agreement ; t~d  thr iScAcIt.zn dt%e%>*t~Q 

6 agrezrncatt were rtegcrtiatcd and cneaed ifit$$ by fJlwe%r c*trxr~;ai , t ty .  $&+ 

McLcadUSA writte~ agsscments tsp"ere 'r;'igw3 irvl I&ta@c~ 2A, ;@kl@ dnd 

Eschelon agreements '55*ere signed OR %t%v~l~bcr  5,2%!%1- 

In both cases. the parties entertzri Ettfa a wrca~z i'n$ilktt@f~i3kt$ xlh:~ceta(i:~zk. 

it~cluding take or pay agrce#lcafs u%k& ppure&%se ~th~iftmi: C Q ~ ~ : I Z I ~ P ~ E ~ ~ P @ & Z  

In both cases, onc @f thc iniemefagg& agr~eigge%3 %VL% ~g ,~$ t rC  ,s+ 

ir~terconnection ag~ecml~~$~f ~rncfidrne~li R%"C ekig ti&dxfie' Xi&+% k r  

U-NE-StarL Tfrc txvn ararclsdmcnls are usb%r.twrks$lly ~u~fpg$F,rc Or) -E-J& ;a$hcn" a@ 

form and cnntert.r. 

In both cases, one af the agscemcEts exer;tcte~t f.niwt a!ze t,:%,E,C WJ* a r  

agrecrnenr not to pax-zicipatc :n she Cs-t*fl~-lix-%\r%n"u 4;ca%9i.3nCFc s;xtv 7% @ P  i t * c 3 9 *  u* 

Section 27 1 appl!c;rxtf-in, 

[BEGEN TB.&DE SECRET! 

[END TRADE SEGRLTi 

The same pesorr zr Qtwsf -,, ,.LuCISL~~ b%sKegrne.~. - e.ze b f ! t 7 a q ~ $ @ $ ~  ;hrrr ib l :? i  

in the negotia~ien of 5E,tfr the Ewheiorr zq:aCcrncnE anri $ 7 ~ ~  Xf* Z ;.tiotf -%,I 

agreement. 
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P:ipc t -E 
In both cases, Qwest has attempted to hide the dtscaunr hehind a sk;irn 

agreement to prevent other CLECs from aptir~g iulrn it. 

In short, there are simply too many similarities far this tr:, bc a rncre cst~tc.rboi.tsc 

in the real business world. 

Based on my review of all of the evidence set nut abaw;, my rcvretc. af ~ f t c  

documents produced by Qwest, Eschelon and McLeodLFSA: my rcvicx* of' ttnc uttf?tca! 

agreements; my business experience and my experience workin;g with Qrvesr wkrlc at 

Covad, I have concluded that Paragraph 3 of Exhibit WCD-4 is a cswr  Far Q \ v c ~ k p ~  

agreement to provide Eschelor; with a 10% volume discount, thi: renl tj~tf~ltprr* q z ~ t r  for 

which was WCD-15, Eschelan's agreement to stay out of proceedings ee~anrfning 

Qwest's application for Section 271 authority (discussed bcfaw:). anti Eschctt~~t's 

agreement to provide other regulatory support to Qwcsr (alnw discusstsd hciclixv.t"). 

B. Qwest's Agreements to Provide Two PSiRa3ter1U CB,ECs wifh Discrrainls 

sn ail Purchases Made by Those CI,ECJ from Q w s i  VIatiktics 

Checklist Items 1 and 2. 

The volume discount agrccrnents 1 dcscribc violate Chccktist Erefits 1 ,tax! 2, 

which require Qwest to provide intcrconncction and access to rzctw~rk efcnrenes iln 

"rates, terms and conditions that are just, rcasonablc r;nd nnniXiscrirrri;~a~~ry.'~~ 'f'hc: clr: 

this by providing favorable interconnection and UNE rarcs tu Esckric>rt and ?ikl,~oiili5~t 

that are not available to other CLECs. 
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pay$ ; 

As a result ofthis discount, Eschelon has rereiwcd a $:tAS mtlirata rchznd a2 :18! +?f 

its purchases, including purchases for intcrcannection, coilrz-ca~tic~n said ;f*:i;i:2% tt' YXF.; 

date. McLeodUSA has received more ihan [BEGIN TRAnE SECgEXf 

E SECRETS] in discounts betrvcen Octohct2i,3giO and =4ugus: CDf:h! 

These discounts provided enormous carr-ip&titive adva~g:isi; t~ {he Gt,F<C% 

received them vis a vis the CLECe that did not A CLEG &at kmws it wb-itf rece~+=-o :r 

10% lower rate for the largest cost factor involved in pmviditr!~ SG:X;V~E~G~P; ti1 a$% cit lsf+ri~i~r 

has a huge pricing advantage over its CLEC c~rr~ptitors, Ck, iF  it up.hoe~r~:i' PL*@ 3, C?XGT~I~C 

that pricing flexibility, it can retain the additiangst hinds a n ~ i  g1:tixrr .xr we~;;rcnkE._kss caxh 

advantage over its competitors. These adx:rrnmqes canncm alc.cr-r.-ex~ra~attliaaL p;e$ad:tt.ar !I, 

in tke very bleak economic climate that ha% wrrantrszded f f ~ ~  ~~t!~;l~x!2111.rrlnb~5lr"fs;~ni. $ t l & ~ r b ~ >  

since the fall of 2008. 

One specific exanlple of the diffcrcncc thrrs thciie di%b?smSs calz r9t:akc <:$ti he- 

found in the Affidavit of Sarah Paduls and her srttrscqk~ent $4 t.r tc%rizttt~n$* i?t rba i,k$$lF;i"-iii 

Agreements ~ocket.%s. Padula is the conzmftr=i. ft.1~ PQPa" Coszufkta~t~r~%t~$~ft$. & 

Minnesota-based CLEC. In the fati oF 20W Ms, Padtih karr;ird t b i ~  5%;;8t;k-~m$t,f$~F: e& 

Eschebn had entered into new agreements ~i.rth Qt~ssr, <!sttcat i~~i~ikttf . ic;  r e f ~ , f r + ~ % D  b ~ r  

request to review the agreements. Ultirnatcty, however, Ms. Yadcal,u ar-bi%i,iirud ,t;i.i,X 

reviewed a copy of the 8' Arnendrnelir to i"vicfx6d$,j$r% ana@rct%urrr@cFtibct ag?~:c$t~ott, &Ctb 

9 The Department has informed me that the recard rn tiic lrn&le~.26 *kg~$~rtte#lr, i?X+~keg ha, 

been ported into MPUC Docket No. P-42 IfGI-O t - E3?3 artd ;s $Brer.;Ooii.c 'u:~~*:f .f$tic% p~st ; k t '  

the r c c ~ r d  here as well. The summary that foliuws t& ;his aftidsurt 1.4, ~ ~ ~ C L ~ _ T T : O L $ +  hz6 Z*;Qtc,_ 

Paduia's affidavit and testimony. 
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Prtgi: ih 
2. the exhibits to the gth Amendment to Eschelon's interconnecrtun agreement, from drs 

2 Cummission. These are the amendments that gave both CLEC:s access to tiXE Sf:nr, 

3 FOPP was interested in UNE Star because the product contained fsatures - 

4 islclirding access to voice mail and DSL - that POPP customerl;, wanted hua a hi& were 

5 nnt provided in other Qtvesr UNE-platform products. POPP felr thnr it was IibGns 

6 customers to Eschelon and McLeodUSA because those companies cot~fd offcr ctlston~t'r$ 

a product with those features while POPP could not. 

When Ms. Padula reviewed the McLeodUSA agrrernent. hawct-cr, tiit. ccnnornick 

did not make sense to her. The flat-rated cost of UNE Star cclntait~ed in the .zmcn&n~ear 

did not make economic sense for POPP. When she asked Kcvin Snville. a Qwest 

attorney at the time, about this issue she was told that there svelre "nnn-cii%el.;lwf1" ~;)?iofli 

that. the deal made sense for Eschelon arid McLeocI. Qwest would nor tef2 !fur ~ h i t t  t I t ~ r l *  

reaqons were and did not disclose the existence of the disccsunn agrecnrexr.ts. 

As a result, POPP never opted into the UNE Star ar~~crrdrnent tintt cizntinrtcd r ty  

lose potential customers to its CLEG competitors - Eschelan anti h(lft ,e~ij . lS~4 - with the 

amendment. 

The 10% discounts, of course, are a significant par? of tt hat nt3dr: fhtt li?+E'-Star 

arnendmenes make sense from an economic perspctive,'"fhe diseotlnz :\pp!lr*.ii tcr ewuj 

10 Another reason the economics worked for Echelon is that it $lever ~iii~i tltc rnontly Itr  

Qwest for the conversion of its lines to UNE Star required hy Pnrsgr;cpti 2.1 ;*f rlrc 8"" 
Amendment. Instead. Qwest and Eschelon concurrently cnltercd it-~ir, WCIT-4 which 
required Qwest to pay Eschelon the same amount - S tEti,W,000 - &:zt &*.helsn ~ 3 5  

required to pay Qwest under the 8' Amendment. The net result U-3s .$3 in payn?cnes. by 
Eschelon to Qwest. WCB-4 was not publicly disclosed, hotvcver, so Ms. k:kc2ttE;a rtrxd 



Docket No. P-42 ti(C-1-0 1 - t 37 1 + QAjf $is, '?~2$tiG= 8 445%-5- 
Dcp~r;rrat:nr 9;ti.f C&t~ri%~rr< A ,  

,-fffic,t:lvilt 0% 'Sv 9*$ay Lhi%~;h&ff4b 
$$me 8 2, 253Q32 

B&%.= f " 
purchase made by Escheion and McLeodUSA - not ju3t thc 1P!VE Sr,u pu~;h:t.;c? 2% 

total amount saved spread across the LTNE Star lines resuits m mii& frx*~r d o r ; ~ ~  fdi$ e ~ b  

UWE Star line, and better economics for the UNE Star atnsradni~eriis-'' 

The bottom line on these discounts, from a CLEC btal;i~a&xi p:rspcct~*i.&, 25 tA,$it 

they gave Eschelon and McLeodUSA unfair cost aktvatitapen s a t ~ ~ a f e c l  Irk G V L ; * ~ ~  iptk~ee 

CLEC doing business with Q~vest. Recause Qtvest epitereiii i n ~ u  tti,r-tz tdiscak@ra?utq?$y 

pricing agreements, it does not comply with CtreckEist Items 1 ;\ad 2-" 

C. Qwest akso vioBated CheckHst %terns X m d  2 iag %a$liwtg r@ pp~&s54e s;ld.ker 

Qwest provided both Esct~eIon a ~ d  htttEemlUS,% wkdr t>%h@if i$~~ik""fy$ Eaimw $21 @h: 

secret agreements that were not atraiXablr: So &her CLrECs, 

everyone else reading the 8* Amcrllrmeno were [cki ro &:!;9evr $C%vb~i*teitip $cftizd!Ey pt-i-t 
Qwest $10,000,000. 
" This also shows that Qwest artificially inflalcd t87s ptxbfkly dr.ick~w3 @we E*! tit& ItS?4F1 
Star product to keep other CLEa frtrrn opting irtkt? the 3%. n~a~!~kiWit~.4 ~ E U  : 2 @ ~ 2 t  

words, Qwest was willing to accept Eests f"ar the VNE Star f~da;ck;k:%g% Tram E~;"uc8%bn -,it%$ 
McLeodUSA as evidenced by its ag:ccn.tefits to $he $isanrh$$, W''ril;?t g*h$ *s.~i#'! 
willing to do was pus that lesser nmaunr info a pubIicEp fiker$ ar.rtl~l~r:e~B fk%f rt$P&f- 

CLEO could opt into under 47 U3.C. $251,fij. 
'' After the Department filed its cctmplairtt in thc E,7nf"%c%i hgt~cnrtm?~; E>$~ekei, fJ*.~**f 
apparently terminated WGD-4 in a finher :itternpi tn prsuc&r Cl,,tir":-t BC:*PS, k s t t g  ~bh: it 1 

opt into it should the Commission decide that rhc iIktPL\CtT=i;G g?k?$~ErJ ~LP& P+:~.na $iM ~ L W G ~ E  

$252. Whether or not the termination tvili aettieuc that repsozb t~ ;i zz_.*s:$cr $~:gi i i% F h  
discount agreement with McLcodtlSA. haxvcvur, usnaian $9 piitdr tiday 
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t * r  ;? 
,G- .*% - 

In Paragraph 7 of WCD- I ,  Qwest agreed ro p ro~ ide  EcIlwZcm wc\;sth dr& k w  

reciprocal compensation rates available to any CLEC in an? a$tfte $4 *hcftgt in Qtt;r$cm 

ILEC territory (as opposed to simply the best av:tiia;tbfe rare in Pf%~khr~dktdi ' 

In Attachment 3 to WCD-6, Qwest rigreed ro rt spca3ho ~xe&r.%it-rlllcv~~ i ~ ~ i  

calculating the switching usage fees for L'NE S t x  !he W E  $rtiatt;"lsraa p~q3dixct $%-7rF~fclt b? 

Qwest ia Eschelon. 

In WCD-4 and WCD-5, Q ~ s i  agreed ro scl'tmd Escheii~3n 3% 3 f ~ ~ i z , ~ f t . ~ v s t  f tr  '5 f b 

in WCD-5) per line per month far ceenin IlNE pkrfiwm tiws pi-t~kkii&~ia~gt by &(t-k$:i*iir: 

from Qwest in lieu of providing acsurafei news inft"rrnmtir.rt. girt we _'p F;,,ui;b~$e~ it: 

billing interexchange carriers ("XXCl;") fclrr acce.;r. 

In Paragraph 2.d of WCD-9. @vest agrck-ek ho &f!@%% h % ~ t = i ~ ~ ~ $  F;&f !TG@ &BXI 

interim rates as final and not to require a Erne-up a0 fi$k% f!n;xkky 6kgqt~$:?d,-646. by the 

Commission as final far UNEs tisred ia MeE,ctdUS*9'~ ~ ~ ~ G ~ G & Y I % E ~ : < $ F ~ P $ %  &g&x&ck'rh 

that is and was not available LO aehcr Ci,l:,G% r r s  Minr~cxc;t.i~ & ks~.rE. #&~:cst r, Era 

violatioll of Checklist Items 1 and 2. 

D. Qwest entered into other seitr@t rgr~ntestf~ fa pr~lgisk fzg~fiixin 4 ' iff:# 'Y 

with valuable terms arzd ci~wditinras far LnteresnmesiSttfi an& %weele"r t:r 

network elements that w ~ r e  xnog ~v~ l9uf r fc  cxshrf CE,E<'n?. 

In addition to the UNE and inrfc.rcarrrrt.r:tiun pr&jng kn~kits tf $;fig ta2 B\%i'!;r l r ~ ~ :  

and McLeodUS A. Qwesi agreed it, ~everai  other tcrmr c,.czndrr:s~o fi.2 ~ Z ; B C ~ @ v r t k i ~ ~ ~ ~  ~ l i  * ,  i 

'' In Minnesota, this aisci violates Checklist itenr 13. 
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A ~ E Z I C  k 2 ,  3 % ~  3: 

p;3gc 2 krtf 

I and access to UNEs that were available only to the partres tn tltr cecrel rtgCcCRW%% ID 

2 each case, Qwest created for itself a concrete and specifis legiaf of7i!1$3~t'ltn f r y  dra 2% the 

3 secret agreements required when it came to providing intcrctwnnectrt%~ ,zndia~ UHF, iumcii 

4 to the party CLEC. In each case, however- other CLECs \+*arc pi.cvemcd from tz~~~kttzg 

5 these terms and conditions parts of their interconnectiorr a~raeracuhs w t h  Qiire57 h ~ ~ r , r c r =  

6 of the fact that these agreements were never pubticiy disrlosab. 

7 The following summarizes some of the tcnns and cnn~diritrnz that @vest pri:t;tcfcl! 

8 only to CCEECs that were party to the secret ngreenwnts: 

(1) Qwest agreed to provide a ded'rcatetf, ctn-sire laarli o C Q ~ v ~ l t  e~ t1p i t r ) t l~k  

with access to Qwest's internal systems to hsip Esclt.tctun get trNILc 

ordered from and provisioned by Qwcst. The tai~ai :rtts;n resp")r~rll~jv 

for identifying and solving the rocrt aaxtsc rrf pmbiex~.ts iiir.'rskng .I% t t c ~  

Eschelon could not get its. orders handfed prt~pstrly~'"U,VC;i)= i .  y!j 1 1 . B 2 

and WCD-2.1 

(2)  Qwest agreed to provision unbundkd fcmps ta (t'uxviid uinbtn rRr f ;~ :~~k ibP ' r  

published in Qwest's Standard Intcrv:wl Striric fJO% of &$kt" [itme. d%YQ:ll+"f, 

Section 2.)15 

' ~ e c t i o n  2.10 of the 8Ih Amendment to Eschel0n.s interssorrneckit~tx ~$W:d.cnl~C~t' wt%ff 
Qwest states that " For at least a one-year period, Esuheforl .JghQet+ to $123 Qwiv%h for rhc 
services of a Qwest dedicated provisioning teain In work OP, E ~ ~ f i ~ l t f i ! ' ~  pilm,'tlt[tw?l '' Fbtx 
language, however, only commits Eschclon LO makc paymirrttb: rt d t ~ ~ - '  r . ~  ri<\t crc~str 3 

concrete and specific obligation in Qivcst to do anything, I?r ~ o ~ l f m ~ t ,  iF'CE7- t t 1.15 
and WCD-2 lay out the specific terms and cnndit~nns hy %vit.htcR Qi.a.m.st ixgrcerf f c i  tntprbsT;r 
Eschelon's access to interconnection and UNEs through rite OR-sire r,c;arkt. 
I' As I have disclosed and discussed in the Unfiled Agrecnztnts Drreker, 5: wzkPr Scnlrir 
Counsel for Covad at the time @vest (then U S WEST) t-md Govad ~ i l t i ' f ~ ~ f  i t ~ i f l  the 



Dockct No. P-32 LiCI-01- 1371 ; OAN No. 7-2500-14436-2 
Department oS Com~nercc 

Affidavit of W. Clay Deanharcir 
June 12,2002 

Page 20 
(31 Qwest agreed to provide firm order confirmations ("FOCs") to Cuvnd 

within 48 hours 90% of the time, and to change the FOC process for DSL 

capable, ISDN capable and DS 1 capable loops. (WCD-7, Section 1 .) 

(4) Qwest agreed to perform line conditioning on LINE loops purchased by 

Covad within 24 days or less 90% of the time. On the date Qwest entered 

into the agreement with Covad, loop conditioning uras performed on im 

individual case basis for every other CLEC. (WCD-7, Section 4.) 

( 5 )  Qwesr agreed to make specified central offices available to USLink, Inc. 

and InfoTel Communications, LLC for use as local tandems. ' "w~~- l  1.i 

( 6 )  Qwest agreed to change the dispute resolxtion terms of Eschelon's 

interconnection agreement with Qwest to provide Escbelon with 

alternatives not available to other CLECs. (WCID-1, 14.) 

(7) Qwest agreed to make senior-level executives - i~lcluding its CEO - 

available to both McLeodUSA and Eschelon to address issues arising 

regarding the interconnection relationships between those companies and 

Qwest. (WCD- 3 and WCD-10.) 

I In each case, Qwest provided the CLEC party to the agreement with a substantiat 

2 benefit for interconnection andlor access to UNEs that was not available to other CLECs 
Cm-m- , . - 
(Srsvad agcement. I did not negotiate the substantive portions of the agreement, but Z bid 
canape1 Qwest to remove a confidentiality provision i t  placed in the agreement. I also 
irnfcx-riled Qwest that Covad would produce the agreement to any public body that asked 
fttr i t .  
'"Thrse terns later becatlie part of the publicly filed settlement between U S WEST, 
Dtikora Telecorn Inc. and a group of intervener CLECs in Dockct No, P-42 IiC-00-373, 
cn~stionrd In the Matter of a Complaint by Dakota Telecom, Inc. Against Qwcst 
C ~ q ~ ~ r a ~ i o r t ,  
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f in Minnesota. For example, the Covad agreement gave Covrtd an enhrcenhle agrecmenl 

2 that Qwest would meet service quality standards for loop deliveries that, at the tirne, ii 

3 was not meeting for any CLEC. It also gave Covad an enforcaable agreement that Qtrjest 

4 ~ l n u l d  condition its loops - a very important issue for DSL prnividers - within 23 ~inq.5 

5 whutn, at that time, every other CLEC received individual case basis ("ICE") interv;ils, 

fs [An ICB interval is the rough equivalent of a CLEC asking Qwlest when a khop woxiid be 

7 candi'tioned so the CLEC could service its customer and Qwest responding "it dept.:ndsL"r 

8 The Covad agreement also required Qwest to change its FOC process Fcrr cert~.,.in Ioop 

types ordered by Covad." 

Likewise, Qwest's agreement to provide an on-site provisioning team for  

Eschelon gave Eschelon significant advantages over other CLEGs, The agreemertr 

required, among other things, that Qwest's on-site personnel would have access tcicr 

Qwest's internal systems. (WCD-1, Dl 1 .) No other CLEC of which I arn aware has 

hstd on-si te access to Qwest's internal systems. I know. based rm my tvork at Govarl, has 

difficult it is for CLECs to interact with Qwest on an operational kmsis a daily ievei to 

gee orders provisioned. One of my responsibilities at Cuvnd was tcr solve pfobtcrr~s that 

our operational teams had when they had reached the point of' frustratinrx trying to tical 

with Qwest directly. An on-site Qwest ream with access to intern~i Qtvwf byxfcnls ;m6 

'' Interestingly, Qwest's testimony regarding this point in rhc Urit"iferi Agrcemen% Zhekct. 
was that Qwest did not discriminate against other CLECs because i t  did not ck;ingr i ts 
f38C process and knew, at the tirne, that it could not da sa just filtCo't;;,sf's t3rti"ti~+rs~ I f  
true, this suggests something nearly as disturbing: that Qwest titles i;t>t enrxhider the 
concrete and specific legal obligations it creates for itself tu he either antlcrcie, specific csr 
an abligation. That should be of great concern to the Carnalis-%ion since much uf Cjiavest'v 
Section 271 application is predicated ou its promises to adhere to ncwer w~itrcrt 
agreements, ii.lcluding the §GAT. 
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institutional knowledge of Qwest methods and procedures for processing GLEC crrders 

ivc~uld have been an enormous help. The problem here is that EschoIan got that 

enurmoi~s help, and no one else did. 

Each of the provisions I described above gave the CLEC a spcwific advantage ahar 

the CLEC believed was important enough to put into a writing signed by Qwesr, H o v i ~ g  

dealt with Qwest, I know the amount of political I economic capital ir  ~enri=al!y tLrkes m 

gct Qwcst to even put anything in writing, let alone sign any kind of agreement. "Flte 

bottom line is that if one CLEC believed the agreement would help tXlem. then i t  is 

cewdin the same agreement would have benefited other CLECs as well. 

The fact that Qwest made these terms and conditions fctr iritercannectintt 3tld 

access to UNEs available to only a handful of CLECs in Minnesota rncans tRar SF i s  I%% it1 

ca~~rplinnce with Checklist Items 1 and 2. 

BV. BECAUSE QWEST ENGAGED IN A COURSE 0%' CONDUtTil" 

DESIGNED TO PREVENT INFORMATION HEGAM83RlG I'YS 

I fi BY TEE COMMHSSPBN AND THE ROC OSS TE?jTEHS', THE BOG QS$ 

1 7 TEST IS NOT AN ACCURATE INDICATOR OF Qtt'ES*T9S SYS3"6l"tl$' 

E 8 COMPLIANCE WITH THE COEVIIIPETBT1[V CBtIECKtlS'T, 

19 I also found during my investigation that Qwest engaged in ;I course of  corniluet 

213 designed to prevent the Commission and the ROC OSS testers from ohtstrnt~r~ 

21 information that directly relates to Qwest's Sectiorl 27 1 ;~pplicatron. A$ ;k rc\ttia, I PrcS~cw 

22 the ROC OSS test, cannot be relied upon as a valid test ol Qwesr's syxztlnz. 
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* T.*pg~Q$&=~~f $61. Qwest required both Eschelon and McLeodUSA t c ~  enkr ~ r i : ~  tt, 

remain neutral during Qwest's Section 27 1 application process as a 6%~111%l!~0?3 fC14 C ~ ~ Z T Z F % ~ '  

into the interrelated agreements that include both campitnics' dsscr~uitts &ad ;hc LfNE Star 

amendments to their interconnection agreements. In Eschelcrn'is CiISt+, ihc iigreF?zterhf @it23 

be found in WCD-3 (which Qwest and Eschelcln entered into crmetmritf) ~ i t h  iVcD-4, 

WCD-15 and the 8"' Amendment to its interconnection agrrcerncortl. 1s &fc0,efdv3 c&Sv, 

the agreement was oral. McLeodUSA disclosed the agrCfirtEnE to tbc F3e~strraer1C ST: 

response to DOC 2035 in this docket, a copy of  which is ntbrh~eit iks E~krilsft. kQC71r,. 3% 

Qwest 's  agreement with Eschelan rest1;ultt.d in snzisr. very1 yteeeEic .kn% ~g*par . , r~ : t ib  

very damning information being withheld from v;vir,t~s sfate putblic rkiftitre:?; ~ ~ x $ t ? ( r ~ ~ - ~ ~ t " ~ t x z ~ :  

and the ROC testers. En particular, Eschelon \tired Pticrz. ib"n-scel'tu;s@s~ $.'srcrpwr I L ~  kz$rfr;~t.~'; 

an audit of Qwest's ability to provide accurate access inft~rrrrittil_ut% tw ~E,uky rr.i;tTg f='.ir 

Eschelon to use in billing access charges to EXCs. Price "r'k"t;t~re hiausl: t'k3ctpcr* apptreritf? 

concluded that Qwest's systems were not providing accufute JdLLy ckb;~gt: fit*?-. E l &  

Eschelon. The ROC OSS testers never had nccoss to tkiv hl<lrr~kzth>~~ P F ~ G B + ~ F ~  hikc;a~<~: 

of Eschelon's agreement with Qjvest." 

Tn addition, Trade Secret Exhibit Wf:D-3"9 \cib td!ag ia ftkt%:Mr 11t 11h;dl.i~ 

according to [BEGIW TRADE 5iEC'RFgf 

[END TRADE SECRET] 

'"west also asked Eschelon first [BEGIN TRADE Si<Cf%FE! h&li;~.3"%@ Z ~ I $  
SECRET] and later to provide it and every copy t l~~chcf~e  hd$ <IF tt BG +$+refe$. b~pp.,t~g;;'.r4b 
so that Qwest could bury it  further. See Exhibirs 235 ran% ZSt3;pl IW %hd f %!r!ctX- 
Agreements Docket. 
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1 'Terry Murray, another consultant for the Department, expkrin.; fikrthsr En 

testimony how these Section 27 1 neutrality agreements specrf?e::ritg ~ i ! ' ~ ~ * r ~ d  W&TC 

OSS testing results. The bottom line, however. is that rhcrc itntiIsf net he m y  ~fkfrrfxri,~elZlrz?. 

in this docket related to either Eschelan or McLeodlSSA if thc* Depar~f-rrcna r x o t  

pursued its various investigations. From a GLEC business wnipuctrvc, $ 1 ~  $zch %t:~k~xt lftqi7- 

of Qwest's largest UNE customers in Minnesota have onat visurrtrrasip $r,lr~irl"Cpert;F rtt 

resting Qwest's systems or addressing the CommissionRs itrtfe~lligltti~'rr'i ink@ t&t~%$'$ 

Section 27 1 application would make rile concerned thaa; t t ~ e ~  Pli~s nziijt, k s n  ( 3 ~ 1  &ztt~+lssi%te 

rest to determine whether Qwest's systems wuuld meet rnv r;t$.,firpettrfve ne~~k6. f ~ r  

Minnesota. 

V. ABDETIONAL EVllDENCE Tm DEPt%RThl&%T lif&Cie2TB:EtEd3 PRfjiZ-J 

ESCMELON AND MCLEODfJSrlr. S'SiBj.5'3 'S;WAE%' ~~%Vl~ST$ 'S  %Yg$i"ES$S 

ARE NOT READY FOR A C O &  &~fn"ii%~KTPOd~"u,$~k~I 

Over the course of my investigntictrt, I h a w  esne~)v~:rc&t tiw& i~d4$ifir?~;,a$ t',~r_":q 

showing that Qwest's systems are not ready for u c'ampt~tivc :~lii~kg$pki+%'c FJTQFY.:, Qttui*at 

has never once billed either Escttelon or McX,.eaclUSA ilk: iqt$rrcat. itnnilfrklftt [us thrr- 

17 purchase of the UNE Star product. Second. Qr,vfs% hac k h * : t  tratltbk p~iriu.trI~ v~:i-t-~fdic 

18 daily usage files to Escheion for its use irn blltirtg lXf3 f"86 aan'$Y E ~ I  k~~n:R&,@~'-~ ti$E %rr 

19 lines. Third, McLeodUSA has been ctrlJccting rni~rrrh!?; pprnrsts fi"t7ffz @.&3icaat frrr 

PO Qwest's failure to meet the service qt~afity szattd:i~& 3grp~$3~::+1 hp tbxrs Cs;l&i~~krrat$~c: rd 

2 1 Attachment 1 1 iu the :2?'&'f arb; rratcd iniercurtrtt'ctit~li. agt&t::rtlcrzt butts v+ &.!tcljk 

23 McLeodUSA and so many other LMii~ncsota C1LE;'Cs trtxtfrc t l g i b f ,  



. ,, 

6 .&$ &g 2 p  f ~ ~ ~ ~ ~ j ~ 4 ~ ~ ~ ~ L ~ j  gg && ~ ~ ~ ~ ~ : c . g t ~ ~ ~ ~ ~ ; ; + f  ; ~ ; e g ,  8; .,.-,,. &&$&!,~,. .,-, . -,,, 2~j5ij~~~5~~~~84~d+3;4,5;g~i ... 1:. .- .. i, ... -.", .*,,. ....... : 



Docket No. P-42IfCI-0 1 - 137 I ; Q.)AH Nc). 7-25fSC7-k.J"48hdl 
l3cpafimorr t of C t2mmercc. 

Affida,srir c.tf W. C&y flranfrsdf 
Jwttc i 2,2002 

P3gc 2c 
using Eschelon employees and found significatrt pmblems, CPn:;ciers Aff-iiiavrt, 14 3-5 i 

As a result, Eschelon was concerned that i t  would lose customers if it trlrd It* ct.nnrar"l 

those cuslorners to UKE-P. McLeodUSA recognized the corstr'tltrsinn prrrbicnt ag frent. 

McLcodUSA was primarily a Centrex reseller at the time, and ir knmv thsr convtrttng 

customers from resold Centrex to UNE-P lines tvould be extremcfy dif"iit'sttt, c FisE~er 

Affidavit, 98.) 

Unbeknownst to each other, both McLeadUSA and Escheton begrtxa 

independently discussing ways to convert their exisring resrrld l i i i l ~ s  cfirecrly ts tjMEe,;,..P 

without having to order new Lines for their customer:, ar cause ascy actual ~*hanpm Err thc 

physical lines connecting their customers to the relephanc ncrtvcsrk, Ttta resulr ~ 3 %  ti$$: 

Star, ivhich allowed both CLECs to keep their customers nn rhc satne physical fft~ks, with 

the same features f including voice mail and DSI,), whi#r: rrbrlrtnirtg the Bcgixl kmxefi~s t.?f 

UNE Star, therefore. tvas really a resale yrroducz thirk Qw~a &greed ~ t t h  

McLeodUSA and Eschelon to convert ru n UNE-Piatff2rnr prmluct, "X'krrls~a agrecmenrs 

Qwest, however. apparently has never acttluflycrsttvcsr~eJ EINtI Stidr ttl  fr h;%'.ieS 

Platform produce in its systenrs, z'ir; a tcist.!lt, kmth Mck,c:acil,iSK nrlcE E~strclnn et>rtktrruc i a i  

receive invoices for USE Star lines rhnt are Irnrtrti on res;tftr jrriceb (hftido-bit :'xP %3ltcrr 

differ fmm the UNE Star tlat-rite pricing set out in Alartchaient 7.2 to cach E'XE Stair 

amendment. t Copley Affidavit, "_I; Dtutrneyer rtfficlarcit, 3 t 3.) $ 4 5  ;li scsdrrk, brrtlk~ 
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Esckelon and hlcLeodUSA averpiny Qwest tach rncsntfs aisr ehesr t'SE St;\r Erne? TFtc?; 

then have to work wirh Qivest each mcinrh to rt.i:crrtclk rhs .~urratznns r k ~ q  @&id Q~YFSE 

pursuant to Qwest's incorrect invoice with the amunnt $he> sI~ortW X:tt:,c prd  Qicg'i.t 

under the 81h Amendments. (Copley ,4fi;davie. 9 .I - 5: I3e~tl~iiry~: AfriCPs~t~tt. 53 1 3 2  15 

Qwest then refunds the difference via wire rratmkrs, rCap8ep A,Pfi\i:rbir- 9 5: X'huerr7rgvr 

Affidavit, II6.) Ta date, Qwest has refunded I T ~ Q ~ C  !hnn [BEGltW TRADE SECRE3-I 

Minnesota. (Deutmeyer Affidavit, uf I $  

Qwest has never cnncc biflcd Esctieic~:4tr or hfiiteijBifS,.'l ,;t.>i-rvctly for L3E:  Slat 

since the time those CLECs entered into the CiNE Star ,rnrc.rirtc~~rn~yi er. clterr 

interconnection ngrecmsnts. As rr rewit, ~ V F  kni-xkg ahak ;tny artlt:: Ct,h:C' npfrttar. *F tfrtt.t aSrrw3 

amendments woufd also rec&iuc irmcurnecr i1~vt9ica.. c:cf,BCf't~ u~plirii9 fntv 1'8ksixe 

amendments, ho~vever, rniglrr nat knew what kkq :ere gctfritg ali~~urtk&rF-vct u r  fut 

ROC OSS test, in much greater thtalt rn their ct.sk4rrrnrty sr;l klehaii d bhc Ospwznr.iit*rrt 

From my business pefspectrtvc, hartl~ver, I&IS is s very S ~ ~ E B I , E L ~  ~ ! z i t ~ ~ ; r  ~ X S  CbztSC;l tryrrrf: f i r %  

do business in Minnezuta. As a CLEC, 1 v+nufd tiau;yf fktr .*a;ty i r f  k,i.\iuwng $&.it f$tue~.~'\ 

systems cannot adequately and accumtc$> xirpper': Qn4.*;%f'i ~ : i P r I * r ~ ; ? t l i t t ~  .i Q!X*;Li .f' 

product that is avaifabk tn irno by rrptrng rnia? ,in cxas-itfis L : ~ % ~ ~ % I $ E ~ , : w F  inti- H ~ I ~ L Z T  t -.tiij:ktt 

want to sell to my customers. 
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Another indication of Qwest's systems failures is Qwest's inability, apparently 

until sa ly  very recently, to provide accurate access information to Eschelon for its use in 

hilling access charges." (Powers Affidavit, 16.) 

As I discilssed briefly above, one of the great advantages UNE-P has over resale 

is that. it provides CLECs with a new revenue source - access charges to IXCs and 

inw&ATA toll carriers. To bill those carriers, the CLECs need accurate information 

regarding rhe minutes of use associated with each carrier that originate and terminate on 

the UWE-P Iincs. Qwest is the only entity that can provide the information in the UNE-P 

context because the minutcs of use are measured at the switch. Qwest reports the minutes 

Ipf' tise in what are called daily usage files, or DUFs. 

Qwest was unable to provide Eschelon with accurate daily usage files for UME 

Star from the beginning. As a result, Qwest agreed in WCD-4 to provide Eschelon with a 

ntwthly credit of $13 per line to make up for the inaccuracies. This amount was later 

increased to $16 per line per month (and made subject to a true-up) in WCD-5. In 

addition, @vest agreed in WCD-5 to pay Eschelon $2 per month per line in lieu of 

providing accurste information for terminating Qwest's intraLATA toll traffic on 

Escheltsn's network. 

Qwcst's inability to provide accuraee access information to Eschelon was aisa the 

reusoil for the Rice Waterhouse Coopers audit I discussed earlier in my affidavit. As I 

31 In my interviews with McLeodUSA personnel, they explained that McLeodUSA docs 
nr3i know whether (awest i s  providing accurate access information to it  because it has 
afwiiys cnlelalateb access minutes based on reports from Qwest's switch and therefore has 
nn basis far comparison. 
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serious questions about whether Qwest can demonstrate compliance with Checklist Itcn~s 

1 and 2. 

C .  Qwest has been making monthly service quality payments to 

McLecadUSA, demonstrating Qwsjst's own acknarvledgement th:it it 

cannot meet the minimum service quality szaradards established b_v the 

Commission in the AT&T arbitrated interconnectien agreement. 

Qwest's assertions that its systems are ready ro meet the needs of cornpetitrm in 

Minnesota is also belied by the fact that it continues to make n~orlthly service quality 

payments to McLeodUSA based on Qwest's admitted inability to meet the rninirnunr 

service quality standards set by the Commission in 1996. 

McLeodUSA is one of many Minnesota GLECs that opted illto the AT&T 

arbitrated interconnection agreement. (Affidavit of Todd McNally, 'J 2.1 Attachment I 1 

to that agreement requires Qwest to issue credits to McLeorflJSA when Qwcst cines riot 

meet certain service quality standards. " 

As Todd McNally explains in his affidavit, attached as Exhibit 25 to nty affidavit, 

McLeodUSA approached Qwest before January 2000 about Qwest providing the scnricc 

quality credits required by Attachment I 1.  McLendUSA provided its own data 

measuring Qwest's performance to Qwest to get the credits, but Qwest challenged the 

validity of that data and whittled the credits down significantly. CMcN:llly Affidavit. 6.) 

?' In Mr. McNally's parlance, Appendix A to Attuchrnent 1 1  sets out speciklc pcr- 
occurrence credits. while Appendix B sets out credits for Qwcst's systemic failure to 
meet the direct measures of quality ("DMOQs") set orit in Attachment 1 1. 'The phrase 
"DMQQ," however. is also used to refer to both the Appendix A and Appendix B 
standards. 
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As a result, McLeodUSA agreed to use Q ~ e s f ' ~  CSLVII ptlrform~~~nct' d3t3 to de~ternltne ~ h t -  

credits Qwest owed it under Attachment I I .  (McNalty Aff id i~~ i t ,  3 6.1 St~bseyucntfy. 

when the ROC created the Performance Indicator Definitions fPlDf it, rnrasurt: Q ~ s t  

performance, McLeodUSA and Qivest began using measures OP-f.OP-5, %fR-3. MR-"' 

7 7 and MR-9 ro calculate the Attachment 1 1 credits owed. -- (RIcNs!ly Affidavit. 9 6.1 

Qwest has paid McLeodUSA service quality credits under httachrnt.ar I I for 

every month between January 1999 and today. (McNaily Affi~davi~, !f 8.1 Ftx scrvice 

failures between January and March 2002 done, those credits total [BEGIN TRBDF, 

SECRET] [END TRADE SECRET]. (McNally 4f1ldat.i.t. 4 S*) 

T e r j  Murray discusses the DMCIQ issue extensively ill1 her affidavit an buthair of 

the department. From my perspective, however, this is sirnply another indicari~r thai 

Qwest cannot meet the basic standr~rds for providing intcrcanncetion ax14 UNE access 

that a CLEC needs ta be able to compete in Minnesota. Thc Attachment 1 1 strtnc1:uds 

were set as threshold service quality standards ivhen the Comrr~dssion rtpprovctl the 

arbitrated agreement in March 1997. Despite having fivc ycurs to conic into com~liiiinci~ 

with those minimum standards, Qwesr's own data shows thiit it stiil cannot nleet thcm. 

CEECs, however, have no other place than Qwest co go to get access to tRc 

telecommunications customers and the phone network. If Qwest, the sale provider of 

" Note that Q W C S ~  and McLeodUSh are only using 5 measures; out of thc 30 Dh.IC3Q 
measures in Attachment I 1 to determine the credits owed by @vest to ~McLcntlLiSA. 
Despite trimming down the standards that Qivest has ta ntcet, however, Qiveat still i s  
paying McLeodUSA an average of just over [BEGfN TRADE SECRET] [END 
TRADE SECRET1 per month in credits over the last 12 ntonths for which data is 
available. (See McNally Affidavir, Y 8.) 
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5 ?*t'~j"e~~44x? &~-6;r?** cnnn& IYICH tk~:  mtnimum threiihcrlds for scrvicc qi~ality established by 

@YF- ~~%~$r~k?xl i . *%$~@,  $hs% C"L-.fj,.C% canmit cffccrively compete with Qwest in Minnesota. 



X#wa%-&, ?*kt+$ %~I+>:*$%@GA-ELC? t&t,ljf.i tii~g%.kt%$i Qie1113 1 it-ntl 2 ~ a i f  that thc Car~~unissitan shocllcl 

% +eg #r:a3~~~~~X; % hk%& I ~ Z ~ ~ T  ~%~gg$%td~bp ebnk Qttear wt~ufd rixtfier chlerry -pick CI..,ECs out 

i; j&: F2 ;05.4;dg& @w~ru$?% ~ ~ # ~ f i ~ ~ a T & h e + $  ~Yklu;eo~~tt-9: 411d @ther S F C T . ~ ~  ngrcc~r~cnts than it 

6 : $ t ~ ~ ~ k & ~ % $  $%& 7, tgh *$gq~$g:~stgy ttr 1t3 tigkiv66k and tiis ~ m r k t r l  tlrs nrc:nningful 

p14~qe#+3i~ '4 $ifi %r4qa$phG~f 3, 





- -  
% Z 7  < f i i ~ ~ ~ i e p ~ i  $3x% $5 ~ 1 x :  fyccasisrrnl fy i n ~ ~  1 vcd !;I fht: negotiations, 

y-+f%:.z d 5 ~ 4 4  Bt;tx t tq* %t%p:~ fill hetl t 0 T C M S I ~  atil)fdy r ~ i d  ~ C T S ,  

i &kt ~8 .iYeQ ,% s ik+ .&i .  %,gC g*e@.%i*i;sTglry tciCt~.m irnt=li~dcrl Jit~r Wnlvb~t~a, who wns ii Vice Prcs:dcxlt 

- "'a. 4 
-fir-r*i a '  4, $P"<P 3 a i r d 2 g ' a l ~  hike ii"t~x:~i:~f, OTIICC iZ:lfa Casey allti I megrstiittr:d broad 

I*/__ 
35.y 'ik ~~61rifh &%f @iji @4g$%ic~tf j;, 

p-. 
b" 
,r?&: $e>rqli & $ ' T i %  $$%+~fn~c;irt~t% tl~;aa ina:lerclc tkc valurnc pricing occurred well before 

jTu- .,:a +,&*L% - K *5 \Gki% k' rrfttFpur. Vaiar t t ~  the prrssagc ol'thc "Tclecornnnunicntions Act 

. . a d  t*P&r, bfg8,ggt8!l;,% pt.ircha$cJ (;lFcrltrex Con'rmc~n $$locks fi.nr.11 II S WES"T under 

'; pi i+ j%t~ ST~Z,~$T: qe~,gj! ~ ~ r i f f i i  anc$ rt:-gtftl tfic 3erviccs to our c;ustomcrs. On the evc afthe 

pAg32~~~! -4 i:+$ &C ~'$f~~$%lrrf . l t t i~~i i :h: i l! iaf l~ Act of 1%9, 1,1 S WEST wiehdrcw its offcring of 

x--?ulD?-cr k',~ad13'k'ti4g &:i%ikS Slf flgftt fC~l~i&Q3\lL'rS in kill ~ ) f  its 14 stales. McLc0dUS.4 

: . ~ i , : ~ i 7 2  %<if;" ~~g&,7;isgy 5i~;i t~~l j  to ~ ~ i j p  or rcyersc U 5 WE,$19s unilateral withdrawal o f  
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palmenr, calculated by multiplying 8% times every dollar spent. I f  McLeodUSA 

spends [TlXADIE SECRET BEClNSI [TRADE SECWT ENDS1 with Qwest, then 

it  will be entitled to receive [ T M D E  SEClRET BEGINS] [TRADE SECRET 

ENibS1  nill lion, calculated by multiplying 10% times every dollar spent. If 

MctcodUSA pirrchnses fall below certain levels, therc is no guaranteed payment. 

24, 1 asked Qwost how I could be sure that it would live up to its agreement to provide 

the discour~t if McLeodUSA signed the Purchase Agreement. Qwest responded by 

sxiggcsring a mechanisnz to guarantee that McLeodUSA would receive a payment of 

at Icast a portion of the agreed-to discount each year in return for its miilirnum 

purchase requirements, that increased over time. 

2 ,  'That mechanism suggested by Qwest is the combination of the Qwest and 

hXcL,eodUSA Purchase Agreements. The Qwest Purchase Agree~nent requires 

Qwcst to purchase [TRADE SEClWEET BlEGllNSl [TRADE SECRET ENDS] 

million in products from McLeodUSA in 2001, [TRADE SECRET BEGINS] 

\ a ' M O K  SBECltWTTT ENDS] million in products in 2002, and [TRADE SECRET 

B:ECIINSJ j'ITMDE SECW'IT ENDS] million in products in 2003. 

23, Thhc Q ~ s t  Purchase Agreement identifies products offered by McLeodUSA. We did 

no1 ctiscuss any specific prodiacts that Qwest would purchase korn McLeodUSA. 

'X'YILIS, McLcodUSA viewed the Qwest Purchase Agreement as a mecl-tanisrn to insure 

[hat XfeEeodt'SA would receive some, if not all, of the benefit it was entitled to 

~intlcr rile oral volume pricing agreement. The commitment amounts in the Qwest 

Burchasr Agrrcrnznr were calculated by applying an 8% volume discount percentage 
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[&mtw Qwest and McLeodUSA's oral agreement) to the maximum McLeodUS:\ 

pr~~iectcd expenditures for that percentage. 

2 .  A r e t h ~ r  component to completing the transaction that gave McLeodUSA access to 

I.U%E-htt and the purchase volume pricing was McLeodUSA's agreement to remain 

neutral regarding Qwest's Section 271 application. Qwest made it  clear to me that 

for (Tliwest to cntcr into the UNE-M and volume pricing arrangements, McLeodUSA 

finrj to agree to remain neutral on Qwest's Section 271 applications. McLeodUSA 

agreed to remain neutral provided Qwest complied with all of our agreements and 

tvi th all applicable statutes and regulations. 

2Sk Exhibit 2 to this affidavit is a true copy of a document titled "Outline of  major 

Tern~s" and dated September 19, 2000. This document was created jointly by Qwest 

:tt.?d Mcl,eodUSA at the September 19,2000 meeting. It is an accurate description of 

the tcnns that had been discussed between the parties as of that date, including the 

In.rms hammered out during an all-day negotiation session. 

2 Exhibit 3 to this affidavit is a true copy of an e-mail I sent to Jim Balvanz, who 

f ~ r w a r d ~ d  it  to Stacey Stewart on October 23, 2000. Attached to Mr. Balvanz's e- 

mail is an October 2 l ,  2000 e-mail from Audrey McKenney to Mr. Balvanz, Randall 

Rings {McCcodUSA's General Counsel) and me. Ms. McKenney's e-nlail included 

ahc rtttaci~rnent printed out on the second page of Exhibit 3. Exhibit 3 was received 

;[rid Ic;ept by me in the ordinary course of business. 

7 7'Ire second page of Exhibit 3 is an Excel spreadsheet prepared by Qwest showing 

Qiiicst's counterproposal to a volume pricing proposed by McLeodUSA during the 
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fi-i?+@lf$;rBi%"- rJ5~~"ussed abokc. Ln this sprcadsheet. Qwest proposed a discount rate 

:!IRTPA~ f t ~ ~  E_s sC\l 6 ilai,, 

Gs, i-xk&f .:F tab~f1i,i~igfGt5mt-;t iu a tftlc: copy of an e-mail foiind by McLeodUSA in Mr. 

1 f 4 ~ k i ~ 4 ~ 2 ' 4  Gi t% I F P  the course of responding to infomation requests from the 

*+ 
F * P ~ @ , ~ ~ % E : : I  rifr:"'ur~artirrn:c. Mr. Batvanz no longer works with McLeodUSA. I was 

5 ET~!$$~$ 8f$is Q 9 l ~ $ $ i f ~  

-c I 2 BaR;bq$ a t  c~~tEj~~fi% five q11cstiai1s :isked of Mr. Balvanz by Gary Dupler, then our 

e iFFiriip fikr%ee k%rcl$iJ~nt o f  Netwa~~I~  Development, and Mr. Balvanz's handwritten 

~cwpl-r't.$e% flir: ghs14c q t ~ ~ ~ s ~ i c ) ~ .  ' r h ~  que~tions all relate to the discount agreement with 

1,hinw, ahs l-rtmr, Mr, DupIar. was responsible for network planning at 

52~'4,e~,!sti.?S-'i. 1 I~t%hii! st:ad through each of the questions and responses on Exhibit 4. I 

as% $:t%%sft:nr wi;tLaf~ &fr, W~!~VBI~Z'S handwriting and recognize the handwriting on Exhibit 

4 :&-( br Hawti orr my pe~snnal knowledge, Mr. Balvanz's handwritten responses 

!is ibtki$) 1~j~~ididll  &re t i~~c~ i r i l l~ '  and carrect. 

i %zg$ iaaa;( a,3- ;-?:"~t&f ~ G F X S ~ ? ;  ir%g~~[j~ry urlrfcr the laws of the United States of America and the state of 

st*$31js~+2:s BBI:;T$ fft* ~ k ~ t i t l ~ q ~ l l f ~  is wuc anif correct, 

4 'i'i:%?$%jr:~ &$4i  i#Ez$ 4;l bf 1h fa%?$, 

% *!ejy Jutttzt 20fjZ 

. ';:~:;,s:%xa=??h,f . ':- ...I! ,s.;$ fi.2.q tl;&ik - P:$ a! * ,.,k.W. $:%:::::: ~ <, ,:+*a, , .- .,??., .. c.5-:,f day of June, 2002. 


