










































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































RECEIVED 
JU N I I 1999 PUBLIC UTILITIES CCJ-OHSSION 

FOR THE 
STATE OF SOUTH AAOTA ,.. LJ f h Q,., r(OTI-. PUBLIC 

l,fll'TIE COMMISSION 

G.s.;.., i.UC., A SOUTH DAKOTA 
CORPORATION, 

Docket. i : TC-98- l 9 

Claimant, 

MOTION TO STRIKE 

XCLEODlJSA TELECOMMUN I CATIONS 
SERVICES , INC. , AN IOWA 
CORPORAT I ON, 

Responden . 

CO-U:5 NOW he Responden McLeodUSA Telecommunications 
Services . Inc. , and moves the com:aission fo r an Or der s dking from 
Claimant ' s Reply Brie! any te!e r ence to Exhibi A and , if filed 
wi h the comm1ss1on, Exhibit A itsel f. Exhibl A is purportedly a 
U. S. West con race . Re ! e r ence to th is item which was no 
in r oduced anC received at the hea ring on thil!I matter is barred by 
SOCL 1- 26- 21 , which l1mi s he recor d in contel!lted cases to 
specifically e:1umerated items (i ncludi ng evidence received a a 
heannql , none of which encompass cl a iman ' s refe r ence to Exhibi 

A. 

Finally , McLeodUSA notes a copy o f the e x t ?"a- record Exhibl A 
was not provided o McLeodUSA with Claiman • s Rep ly b r et. 

Dated h1s JO -,I day o! June , 1999 . 

MAY, ADAM, GERDES , THOMPSON LLP 

By,<l(JF:k 
t• IL FULTON 

Attorneys !or Respo dent 
S03 S . Pierre Stree 
PO Box 160 
Pie r:: e , SD 51501 
I 051 22 , -8803 



\ 

CERTIFICATE OF SERVI CE 

l hereby ce rtify that the Mo tion t o Stri ke was served upo n t he 
following on the ~ day o ! June , 1999 , by mailing a uue and 
co rrect copy thereof to them by first class mail. postage prepaid , 

at their last known addresses , to-wit: 

Sam Kerr 
Atto rne y at Law 
131 St . Joseph St . 
P . O. BOX 9001 
Rapid City, SD 51709-9001 

Karen Cremer 
Publi c Utilities Cornrniss ion 
Sta te Cap itol Build ing 
500 E Capitol 
Pierre , so 51501 

HAY, ADAM , GERDES & THOMPSON, LLP 

BY : 

Attorneys for Respondent 
503 south Pie rre Street 
PO Box 160 
Pierre , SD 51501 
{605) 224 - 88 03 



BANKS. JOH;\'SON, COL BA TH & KERR. r•or. 1..1..c. 

o\~•.S 

.>e• ..... o JO-.aso,,. 
~•G CQ..a,,.· .. 

Mr, W1! ham Bullard 
Exccuti\'C D1rcc1or 

Allornl'ys & Counselors at Law 

731 St ~a--- s, .. cci. Scco .. o r ~ 
PO 'oK)07 

l'to-,..0 C..-Y SOUt .. ~ c u 57709Q007 

TCl..C- t 10051 3 4 t •2: '100 
r-..,. C(K)51 3 4 Z·3C IO 

June 17. 19'>9 

South Oako1:t Publi c L:til11ics Conumss1on 
S1a1c Capitol Bu1ldmg 
500 E. Capitol 
Pierre. SD 57501 

O,.,r R &I> • 
S.,.,,,U CL O i(C:JUI 

c;.un G co..a,,,r,.. J " · 

RECEIVED 
JUN I 8 1Sc3 

SOUTH DAKOTA PUcllC 
UTILITIES COWMISSIO. 

Re. G.S.A. Inc. \ . ~lcLcod USA Tclcrommumca11on Sm·1ccs. Inc 

TC tJS- 196 

Dear ~fr. Bull.ird: 

Enclosed plcasc find the onginal and 1'1\ c copies of Claimnnl's Response 10 ~fo1ion 10 
Strike in the abon·-rcfcrcnccd m:mcr. Thank you for fihng 1hc rcpl) . Byco1>Y of1his lcncr. 

counsel for Rcspond .. ·nt ~-tclco<l US;\ has been scr\'ed. 

SOK:lsc 

cc: Neil Ful!on (,, enc) 
Wilham Haas( ,, t oe) 
GSt\. Inc. 1,, ,cnc) 

~-ctfull). l 
' .._ \..;\ j\ .. ,"'-

mcl D. Kerr 



RECEIVED 

PUDLIC UTI LIT I ES COMMISSION 
FOR THE 

JUii I 8 1999 

SOUTH DAKOTA PUBLIC 
UTILITIES COM ISS;ON STATE OF SO HI DAKOTA 

G.S.A .. INC. a Sou1h Oakola Corporatton. 

Cla1nmn1 . 

~kLEOD L'.SA TELECO:-.·\:-. IUNICATION 
SERVICES. INC .. an Iowa Corporaucin. 

Respondent . 

TC 98- 196 

CLAl 1\I ANT'S RESPONSE TO 
MOTION TO STRI KE 

CO~I ES NO\\' the Cla im:mt G.S.A .. Inc .. by and through its undersigned auomcys. and 

hereby rcspcc1fully submi ts the fol lowing response to Respondent McLeod USA 

Tckcommumc.mon Scrnccs. lnc.'s Motion to Sirikc from Clmmant's Reply Bricr:my rcfcrc11cc 

10 E,h1b1t r\ . CIJ1m:mt concedes that E~hibit A ,, as not auachcd to Claim:mt's Reply Brief and 

agn.·cs to stnkc the reference to Exhibit A from its bncf and relics upon the testimony of Don 

Jir::icck rcgardtng thc n:uurc of the b.nguagc in the telecommunications conlrJcts, including the 

con1r.1ct prO\' ldi..-J by R(.-spondclll. 

l),1 tcd 1h1s I f ~y of June. 1999. 

PO A0PRrSS: 

P. 0 . JlO). OOOi 
Rapid C1l)". SD 5-709.9007 
(601) 3J J-2JOO 

. JOHNSON. C LBATI-I & K ERR 

'-

Sanon R. Banks 
Anomcys for Clai 111an1 GSA. Inc . 



CEBTIFICAJF Of SFR\'ICt· 

The umkrs1gncll hereby certifies 1ha1 he scf"\cd a copy oftlu: forego ing "GS,\ Inc'!. 

Rcs1>0nsc 10 Md.cod's \1otion 10 Sinkc" upon the persons herem nc).t designated. on 1he dau.­

bclo,, sho" n, b~ dcp0s11ing a copies thereof m the L'nitcd S1a1cs mail at Rapid City. South 

Dakoia. first cfass r,os1agc pn.·pa1d thereon. 11\ an ,-n,dopc addrcssc:.-d as follO\\S. to- ,, u: 

:,,.lc1I Fulton 
Ma), Adam. GerJcs & Thompson 

P. 0 . Bol; 160 
Piem:. SD 5i501 -0 160 

Wilham Haas 
~kLc.-od USA 
P.O. Box 3177 

cdar Rapids. IA 52-lOb-3 253 

,, Inch addresses arc the last addresses of the abo\'c-namcd persons \.no\\ n to 1he subscnbcr. 

,7--11'1 
Dau·d tlus~'°ifay of June. 1999 

PO APDBFSS. 

P. 0 . B" ' 9007 
Rapid 11y. SD 57i09-9007 
t605} 3Jl -2J()(J 

..JGH~SON. COLB,\TH & KERR 

( 
6 



BEFORE THE PUBLIC UTILITIES COMMISSION 
OF THE STATE OF SOUTH DAKOTA 

IN THE MATTER OF THE COMPLAINT FILED 
BY DON JIRACEK ON BEHALF OF G.S.A. 
INC .. RAPID CITY, SOUTH DAKOTA, AGAINST 
MCLEODUSA TELECOMMUNICATIONS 
SERVICES, INC. REGARDING INADEQUATE 
SERVICE 

ORDER GRANTING MOTION 
TO STRIKE 

TC98-196 

On November 2 1998. the Public Ut1 1tt1es Comm1ss1on (Comm1ss1on) received a 
compla int filed by Don J1racek on behalf of GS A Inc , Rapid City. South Dakota 
(Compla,nant) agaIns1 McleodUSA Telecommunicat1ons Services, Inc (Mcleod) The 
Complainant 1s seeking S33,000 m damages for lost business On December 7, 1998. the 
Comm1ss1on ordered a f1nd1ng of probable cause to go foiward with this complaint The 
Comm1ss1on approved the amendmenIs to the complaml on December 14, 1998 A 
hearing in this mauer was held on Apral 15. 1999 On June 3, 1999. Complainant filed a 
Reply Bnef which purponed to have attached Exh1b1t A. There was reference made to 
E.-<htbtt A 1n the Reply Bnef, however, 1t was not attached to the Reply Brief On June 11 . 
1999 Mcleod hied a motion to strike any reference to Exh1b1I A and Exh1b1t A itself as 
referenced In Complainant's Reply Brief On June 18, 1999, Complainant conceded that 
Exh1brt A was not atlached to the Reply Brief and agreed to strike the reference to Exhibit 

A from 11s Reply Bnef 

On July 13 1999 al IIs regularly scheduled meeting, !he Commission considered 

t e motion to stn\...e 

The ComrmssIon ftnds Ihat 11 has 1unsd1ctton over this matter pursuant to SOCL 1-
26-19 -26-2 49- 13-1. 49-13-4, 49- 13-13, 49-13-1 4 1, 49-31-3, 49-31-7, 49-31-7 1, 49-
3 -11 49-31-38 49-31-38 1 49-31 -382. 4931383, 49-31-60 through 49-31-68, 

inclus1ve It Is therefore 

ORDERED that pursuant to SDCL i-26-21 the motion to sInke Exh1b1t A from 
Complatnan!'s Reply Brief Is hereby granted 

Dated at Pierre South Dakota this~ day of July, 1999 

CERflflCATE Of SERVICE 

• .,. ur,oe,~ !Wftoy cen.•.tt tNt on 
~r,n c,eenter,ea~yUDCl'lll l);ll'!~ol 
1eeon:1.,tr:rt. o::c-.et n weoonu,eooc,.ec-e 

cy~r.,,Dyllllelau,,.,_,on property 

.00,NM<:1 /. i' Cf\l.lQ"P,"°tMeftOl'I 

,, ,,: ,'.Jqt· j. ,.t(/,, 
Or.• /71. :7 l✓r 

BY ORDER OF THE COMMISSION· 

{)rr~G~ 
~ n, J1 A ,/-t' 7 '--' 

PAM NELSON. Comm1ss1oner 

T/ ,, ( 
LASKA SCHOENFELDER, Comm1ss1oner 



BEFORE THE PUBLIC UTILITIES COMMISSION 
OF THE STATE OF SOUTH DAKOTA 

IN THE MATTER OF THE COMPLAINT FILED 
BY DON JIRACEK ON BEHALF OF G.S.A. 
INC., RAPID CITY, SOUTH DAKOTA, AGAINST 
MCLEOD USA TELECOMMUNICATIONS 
SERVICES, INC. REGARDING INADEQUATE 
SERVICE 

FIN DINGS OF FACT AND 
CONCLUSIONS OF LAW; 

NOTICE OF ENTRY OF 
ORDER 

TC98-196 

On November 2 1998 me Pubhc Ut11i11e s Comm1s s,on (Commission) received a complain! 
filed by Don J,racek on 0ehalf of GS A Inc Rapid C11y Soulh Dakota (Compla1nan1). against 
McleodUSA Teiecommunica11ons Serv,ces Inc (Mcleod) Complainant alleges a vanety of service 
Interru p1,ons and customer service issues against Mcleod and argues a breach ol contract The 
Complamanr 1s requesting that II be reimbursed for 11s business losses 

Pursuant 10 ARSO 20 10 01 08 01 and 20 10 01 09, 1f a complaint cannot be settled without 
formal act10n the Comm1ss10n shall detem11ne 1f the complainl shows probable cause of an unlawful 
or unrc:asonable act rate practice or om1ss1on to go forward with the complaint 

On December 7 1998 the Comm1ss1on considered th,s mauer The Commission voted 
unan1mousty to find probaDle cause and served the complaint on McLeod An Amended Complaint 
was filed on December 10 1998 The Comm1ss1on perm1t1ed the t1hng of the Amended Complaint 
by Order dated December 18 1998 McLeod filed 11s Answer to Complaint on January 7 1999 

A heanng on s maner was held Apnl 15, 1999, before tne Comm1ss10n m Rapid City, South 
Dakota and a Transcnpt of Heanng (HT ) was incorporated 1n10 GS A 's Post-Heanng Bnef 
received by tne CommsSIOO on .iay6 1999 and GS A 's Reply Bnef received by the Commission 
on June 3 1999 Ir, 115 Reply Bnef G SA al page 7 thereof stales "At the same 11me, Mcleod 
knows that the other 1e1ecommunicat1ons earners all have similar language m their contracts " 
adding '"See e g th<. US WES contract anacned at {sic] Exh1b11 A and incorporated herein by this 
reference · Mcleoa on June 11 . 1999 Med a Motion 10 Stnke any reference 10 Exh1b11 A 
porponealy a US WEST Commun1cat1ons Inc (US WEST) con1rac1 On June 18, 1999 GS A 
1n 11s Response 10 Motion 10 Stnke conceded that "Oh1b11 A was not auaehed to Claimant's Reply 
Brief and agrees 10 stnke 1he reference 10 &M>1t A " The Comm1ss1on. on July 16, 1999 
entered an Order Gran11ng Motion to Stnke 

Ounng arguments conceming the Mouon 10 Stnlte heard by the Comm1ss1on at I1s regularty 
seheduled meeting on July 13 1999, GS A asked the Comm,ss10n 10 take "admm1s1rat1ve notice· 
lhat all tel!COmmunicattons prov,ders doing business ,n G SA ·s market area include 1n their 1anffs 
on file wit, the Comm1ss1on, and m their speo al customer coniracts , language lim11mg their hab1hty 
m a manner s1m11ar 10 the hm11a11on of habI11ty language c,ted at page 12 of McLeod's "Bnef of 
Respondent· Further. GS A . at page 3 of ,ts Reply Bnef, contends that "McLeod's contractual 
attempt to hmtt 11s llab1hty for breaeh Is an unenforceable contract of adheston and 1s othel'Wlse 
againsl lhe publlc pohcy of this s1a1e " 

Based upon the evidence of record, the Comm1ss1on makes the following Findings of Fact 
and Conclusions ot Law 

FINDINGS OF FACT 

1 The Cla·mant GS A . Inc ,s.:. wholesale supply company pnmanly doing bus,ness with federal 
agenoes, "representing 1 000 d1lferent manufaclurers everyihmg from pumps, generators. linens. 



shares carpet. taDles safety .M and conduc1ing such business M1us1 by phone and lax M (HT at 
6) GS A ,s 1hercfore heav1ty dependent upon Ielecommun1cat1ons services for the conduc1 of IIs 
business 

2 McLeod represen1a1 Ives sohc11ed business from G S A They represented to G SA 1h31 they 
would orov1de expanded sef'\1Ices at ra!es lower lhan currenlty being paid 10 U S West for local 
services (20%). that long-d1sIance scrYIces would be lower (S 08 per minute). and Ihat McLeod 
wou·d deliver intemat10'\8I calls at a rate equal to or lower tnan G S A ·s current earner, NOS Don 
J1racelt. ov.mer of G SA , relying In part on such oral representations signed a service agreemen1, 
dated August 18, 1998 (HT a1 9, 14) On Augusl 21, 1998, Mr J1racek signed an addendum 
contamIng 1'ie special m1ernat1onal pnong (HT at 17) 

3 McLeod d1a noI provide Don J1racek with a copy of Page 2 (Telecommun1cahons SerY1ce 
Agreement Terms and Cond11tons). Page 3 (Directory Information), Page 4 (Repor11ng Options 
Speoal Order Form) and Page 6of the McleodUSA Service Agreemenl (HT at 16-19, 67, Exh1b11 
1-1 ) McLeocs dcd not present testimony or sworn s1atemen1s of Mcleod represen1a11ves to 
contradict Mr J1racek's testimony 

4 The McleodUSA Service Agreement ,s silent concerning dates for switching local and long­
distance services 10 Mcleod (HT aI 119, Exh1b1t 1- 1) 

5 G S ;., sent a facsimile lener to Mcleod on September 17, 1998, s1aImg tha! McLeod was not 
meeimg NOS ' long-distance rates (HT 3125, 45, Exh1b1t 1-A) GS A sent a leller to Mcleod 
on SepIember 21 1998, 1ermmaImg the long-d1sIance serYIce because McLeod could nol meet 
N OS · ra:es (HT at 25, 45, Exh1brt 1-A) GS A requesled McLeod 10 conhnue with local service 
only, per reuer of September 21 , 1998, 10 Mcleod 

6 G SA became aware In late September 1998, that Mcleod had switched G S A ·s Iong•d1stance 
service to McLeod In Augus1 1998, despite GS A 's desire 10 have the long distance seMce 
swilched m laIe Sep1ember 1998 (HT at 28-29) GS A lost one month of free long-distance 
seMce from N O S 

7 GS A's local seMce w3s switched from U S WEST 10 Mcleod on September 23, 1998. 

8 GS A ·s leUer dated September 21 , 1998, Is a wnnen ra11r1cat1on of the oral request of Don 
J1racek., mace concurrent with the August 18, 1998, 51gnrng of the Service Agreement , 10 delay long­
d1s1ance service w,th McLeod untJI G SA ut ed the one-month bonus serYIce pursuan1 10 I1s "plus" 
contract with NOS (HT at 28-29) 

9 Beg1nn1ng on September 24 or 25, 1998, GS A began 10 expenence telephone and facs1m1le 
problems (HT at 29-30 31-32) 

10 GS t\ wasW11nout main line seMce from September 25, 1998. tnrough September 28. 1998 
(HT at 112 156) Ounng such 1Ime GS A was without toll free service (HT at 177) 

11 GS A was unable to receive Mt -800~ calls from September 28, 1998, through Sep1ember 30, 
1998 (HT at 112 E•h1b1t 1-K) 

12 From OctoDer 1 1998, ttuough Oclober 7, 1998 GS/. continued to expenence telephone 
seMce problems (HT 31 32 161 · 162) GS A expenenced telephone serYtee problems from 
OctOber 7, 1998 through October 13 1998 (HT at 88-91 114) GS A also expenenced serYIce 
problems In early December 1998 (HT at 40 160) 



13 McLeoa admI1:ed 1nat GSA Incurreo sel"y1ce prob,ems IExhoI 1-,<, tv'cleoa adm11ted 
GS A ·s busmess w3s Impacteo by me service prob ems tH at 155} McLeod admllled 
resp~ns•b1hty for seMce problems sus1aineo Py GS A (H at 172- 73 1841 

14 Mcleoa failed to provide a wnnen response 10 GS A s u1I1p1e oral ana wntten complamts 
(HT al 107) 

15 Mcleod was responsible for repeated tnslances of ~,a,lure of transmission~ related 10 its August 
18, 1998 Service Agreemem with GS A and GS A was as a resuh aamaged ,n the amount of 
S4 38 

16 Mcleod failed ,nits customer serv.ce respons•b1I y to GS A by not responamg ma timely 
manner to G SA ·s repeated requests tor corrective action forong G SA 10 seek tne assistance 
ol the Comm1ss1on 10 correc1 a sItua11on that Ieopatd1zea G SA 's business and imposing upon 
G SA lrusua11on. IIme and e,pense In seekmg rehef m tnIs mauer and GS A was as a result 
damaged m the amount of S2 000 00 

17 McLeod S'Mlcned GS A to 11s long-distance senuce 1n a manner thal aepnved G SA of a one­
monlh penod of free service lrom NO S and G SA was thereby damaged ,n Ine amount of 
S1 083 54 

18 GS A tnereby sus1aIned losses I0Iahng S3,087 92 

CONCLUSIONS OF LAW 

1 The Comm1ss1on has Iunsd1cI1on In this mauer pursuanl 10 SOCL Chapters 1-26 49-2 49-13 
mdud1ng 49-13-1 through 49-13-14 mduswe and SOCL Chaplet 49-31 . mcludIng 49-31 -3, 49-31-7 
49-31-7 1, 49-31-7 2. 49-31- 10, 49-31-11 , 49-3 1-38 49-31 -38 1 49-3 1-38 2 49-31-38 3 49-31-60 
through 49-31 -68, 1nclus1vc, and ARSD 20 10 0 1 07 01 through 20 10 01 28, 1nclus1ve 

2 The Comm1ss1on has the s1atutory authonty to award the types of damages sough! by GS A 
SOCL 49-13-14 sliJlcs MThe commIssIon may determine the exIenI of any InIury or damage which 
11 finds 10 have be.?n sustaInea by any person, Ielecommun1catrons or motor earner II the 
comm,ss,on determines InaI any person Is entitled to reparation or 10 an award of damages. the 
comm1ss10n shali make an order d1recImg lhe Ietecommunica11ons company or motor earner 10 pay 
to such person the sum of money to which he may be enf1lled on or before a named day M This 
sectton together w11h the 0Ia110ns of Paragraph 1 above permit the Comm1ss1on to award damages 
of the type sought herein 

3 This maner sounds m contract seeking damages lor breach of conIracI Complam1s concerning 
service outage are collateral and In add111on to tne aUega110ns of breach of contract 

4 Mel od contends InaIIhe Comm1ss1on·s regula1 1on at ARSO 20 10 07 05, expressly hm1Is a 
lelecommun1cat10ns comparty's hab1llty for service outage to a pro rata refund of lhe monIhly charge 
The Comm1ss10n finds tnat McLeod serves fewer than 50 000 local exehange subscnbers. and 
Iherefore. pursuani I0ARSO 20 10 05 01 Is exempI from Chapters 20 10 05 to 20 10 10. 1nciudmg 
ARSO 20 10 07 05 (See SOCL 49-31·5 1} 

5 The llm1tahon of llabthty Paragraph (B) found at page 2 of Exh1b1I 1-1 , lhe Mcleod-GSA 
Agreemem was challenged by G S A on two grounds ( 1) That a copy ol page 2 was not provided 
10 Don J1racek and therefore cannol be considered a par1 of the contract and (2} The llm1ta110n of 
l•ablhty paragraph is unenforceable because 111s a contract of adhes10n. conIrary 10 pubhc poltcy, ana 



therefore unenforceable On the other hand Mcleod contends ~That our contract provides that we 
arc immune from ll3b1hty for the service ouIages ~ ( HT at 52) The paragraph staIes 

LIMITATION OF LIABILITY. MCLEODUSA SHALL OT BE LIABLE TO CUSTOMER FOR 
A Y 1NC1DENTAL INDIREC T SPECIAL OR CONSEQUENTIAL DAMAGES OF ANY KIND 
INCLUDING BUT NOT LIMITED TO ANY LOSS OF USE. LOSS OF BUSINESS OR LOSS OF 
PROFIT An'/ McLeodUSA hao1h1y 10 cus1omer for any damages of any kind under lh,s agreement 
shall not exceea m amount a sum equ1valen1 to the applicable out-of-service aed11 under the 
governing Tanff and or caIalogue/pnce hst Remedies under this agreement are excluswe and 
hm1ted 10 those expressly descnbed herein NO WARRANTIES. THERE ARE NO WARRANTIES 
EXPRESS OR IMPLIED INCLUDING. BUT NOT LIMITED TO WARRANTIES OF 
MERCHANTABILITY OR FITNESS FOR A PARTICULAR PURPOSE 

6 The Ccmm1sst0n w,lt not take aamImsIra1Ive notJCe that all Ielecommun1caI1ons contracts existing 
m the Rapid Crty market on or about August 18, 1998, contained language s1m1lar m scope 10 1he 
l1m,ta11on of l1ab1hly Paragraph (8) quoted above The Comm1ss1on does not have on Me copies 
ol special conIracts nego1taIed between te!ecommumcat10ns earners and customers However, 
Paragrapn (8) references the tanff Mcleod had on fi1e wilh the Comm1ss1on In Augus1 1998 to hm1t 
rts llabll1ty · Any McLeodUSA ha ,ty to customer for any damages of any k,nd under this agreement 
shall not exceed, m amount , a sum equivalent 10 the apphcable out-of-service credit ~ 
g~ and or cataloguelpnce 11st H (emphasis added) 

7 The govermng tanff on Me on Augus! 18 1998. with 1he Comm1ss10n sIated 

·McLeod's habd,ty due 10 any fai lure of the transmission shall not exceed an amount 
equal 10 the Charges pro ed for by the apphcable tanfl (for regulated services) and 
apphcable pnce hsl catalogue and/or contract (for all 01her services) for tne call " 

8 ln1s mauer was 1ni1,a1ly broughl before the Comm1ss10n as a seNIce issue , then npened into a 
breach of contract case Mcleod contends 1he Comm,ss,on Is wilhout 1unsc,ctIon to adJudtcate 
alleged breaches of contract Tne Comm1ss10n, at paragraphs 1 and 2 of lhe Conclusions of l aw 
secttOn ol this ()(ae, has determmea that 11 does This determInatI0n Is significant It controls !he 
scope of damages tne Commission may award 10 G S A 

McLeod's 1anff kmiatJOns penain only to "f111Iure of uansm1ss1on" and not to allegahons of breaches 
of speot,c prom,sl!s 01' reorl!senta11ons concemmg rates pnce. seNIce, or an agreement no1 to 
connect long-c:11s1ance service as alleged m 1nIs matter Accordmaty damaoe5 IQ lh•$ mauer as 
re'ated 10 ·any fa tut t r:1nsm1s$I0n • cannot exceed a refund of McLeod's charges 10 G SA for 
ns local seooces ~ P1ed•ca1ed uoon McLeod's aueaed breach 
ill..QD.lract or otner cooguct outside me "fa11yre of 1raosm1ss1on • (emphasis added) 
9 GS A coniencis mat tne con1rac1 was VOid for breach based upon failure to meet the pnce (H T 
at 701 3as,c: contrae: la"" provides Ina1 v.-nen a pany materially breaches an agreemenl, the 1nJured 
pany has tne ngm 10 rescind me contract (See 726, 17A Am Jur 2d) Unaer th,s pnnople, 
McLeod's a Clo\ edged onong failure would conshtute the alleged breach leaving GS A with a 
ngnt 10 resend lMe contract tnereoy leaving Mcleod vmhout lhe proIec11on of ,t~ Paragrapn (8) 
Hovvever support:1ole Ubs pos;t>On may be McLeod's tanlf lim11a110ns remam troublesome for GS A 
A oreacn of coniract may renaer an agreement voidable but 11 does not erase a tanff approved by 
tne Comm,ss,on 1~ Comm1ss1on Is oound by its approved tanfl langt..age 



DAMAGES 

In de1ermm1ng damages tne Comm,ss,on 1s hm,ted as follows 

(1) The Commiss,on does not have Juri sd1c11on over 1n1ema11onal seN1ces 

(2) The 'Acleod tanll approved by 1he Comm1ss1on limits damages for · any 
a1ture of transm1ss1on• 10 a pro-rata refund or credit of charges 

(3} Damages beyond Ulose perm,ued by the tanff mus1 be hm11ed to harm relatec 
to conduct ou1s1oe he scope of · fai lure of 1ransm1ss1on • 

It 1s 1nerefore 

ORDERED. for damages related to ~failure of transmission : as limited by McLeod's filed 
1anf1 Mc!..eod 1s d•rected to pay G SA 1he sum of S4 38, and 1t ,s 

FURTHER ORDERED or damages related to McLeod's failure to respond m a hmely 
manner 10 G SA s ,epcated requests for corrective acuon, forc,ng GS A to seek !ht! assistance 
of the Comm1ss1on to correct a s11ua11on that Jeopardized G SA 's business, and 1m sing upon 
GS A substanlla! frustration . 11me and expense m seeking reltef in this matter McleOd 1s directed 
10 pay GS A 1he sum of S2 000 00 and 11 ,s 

FURTHER ORDERED_'°' damages rela1ed to McLeod's SWltching GS A 10 11s long-d1s1ance 
serv.ce ,n a ma!V'lef' that depnveo G S A of a one-montn penod of free service from N O S , Mcleod 
1s directed 10 pay GS A the sum of S1 083 54 

NOTICE OF ENTRY OF ORDER 

PLEASE TAKE NOTICE tha! this Order was duly entered on tne 18th day of August , 1999 
Pursuant 10 SDCL 1-26-32. this Order will 1ake effect 10 days after the date of receipt or failure to 
accept dehvery of the deos1on by the pan1es 

Dated at Pierre. Sou1h Dakota , th,s 18th day ol Augusi. 1999 

CEAT!HCATE OF SERVICE 

T/le1,ll"(ltl"9"1'1ne"~ Clrt.!lft1Ntll'l<I 
ooeurntrfl'IH:.Nt'l ...... ..,llld.l)'i,.iponalp,n,n.ol 
fKOl'Gfltr...OOC.~t'l Ub:t,,;Jon!N!dOCkt'IM't',,Ce 
Its! ll)' l~oro,-ln1 clilu ,,..., !ll lltoc«t)' 

':7Z;j7t"!f 
BY ORDER OF THE COMMISSION 
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So«tk "DaMa 
Public Utilities Commission 
S1;s1c Cap11ot 1Ju11Jing. 'iOO 1:ast C.ipuol A, cnuc. l'1cnc, Sou1h l);il,.ota 57501-5070 

August 1 8, 1999 

Mr Don Jiracek 
President 
GSA Inc 
4509 South 1-90 Service Road 
Rap,d Cuy SD 57703-9523 

Mr W1ll1am A Haas 
Associate General Counsel 
Mcleod USA 
P O Box 3177 
Cedar Rapids IA 52406-3177 

Mr Samuel O Kerr 
Attorney at Law 
Banks, Johnson Colbath & Kerr 
P O Box 9007 
Rapid City , SD 57709-9007 

Mr Neil Fullen 
Attorney at L3\v 
May, Adam, Gerdes & Thompson 
P O Box 160 
Pierre, SD 57501-0160 

Re G SA Inc Compla1nt/Mcl eodUSA 
Dockel TC98-196 

Gentlemen 

Enclosed each of you will find a copy of F1nd1ngs of Fac1 and Conclusions of Law. 
Not1ce of En1ry of Order dated August 18. 1999, w11tl reference to the above 
captioned matter 

Yesterday we mailed each of you a copy of 1hese F1nd1ngs of Fact and Conclusions 
of Law Notice of Entry of Order da!ed Augus1 17, 1999. however, we omitted 
1nclud1ng tn "" Notice of Entry of Order 1n thal document Please disregard the 
Findings ca ed August 17 1999. and replace that document with the enclosed 
Findings dated August 18 1999 

Thank you 

Very tr ly yours 

Camren Hosecr< 
Staff Anorney 

CH< 
Enc 



McLeodUSI\. 

\\'1lham Bu\lJ.rJ 
l· w,:Ull\l.':,.l'l.'fl·l,lr) 

~ou1h D,1\..11ta l'uhh~· I uhul'" ( om11w,-.i.1n 
:-.tat..: l'ap1111L 500 I· ('apuul 
P1\·m·. :-.n 5"1501-<.o-o 

lk;u \h BullJrJ 

l'k:l.¼' tmJ ,:n,:lo,t•J ,1 ..:up~ ,11 lht• kiter and dw:d, -..:Ill t,1 { , ", ,\ In.: to -.3lhl} the.- JUJ);mt•nt 

1lh.k1t·J b) !ht· !',\IUlh lhl.111.:,. l'uhh~· l ·11hu, .. ( 1)mmb~ton un 1),11..\..l"l , ,) It ,) , . \9(1 

,111 1, .. ,1, ,1 1111""' "•' ' '\~),. ,~u-11..,u,·,:1'\\\ ! '( 11\,,\ \ I~- t1 ,, ..... 1t ,1,1, l\ \:U •t.11 
l'i~•--· \l•I 4.J ··••1 I \\ 11•1 :•" . .... , hnr · ......... 11 ... 1.-,-Ju...i , ,,111 



McLeodUSA 

Mr. Don.i]J Jir.u:d. 
G.S.A . Inc. 
-4509 ~outh 1-W 
Rapid C11)'. SD ti770J 

H.l': Ordt•n •d PU) lll t' nl of Judg1111•111 

o.._.ar ,\lr J1r.1u:l. 

~l'plcmhcr S. 1999 

Please find cnclosc.-<l J chcd. 1111hc :unouni of 3.0 7 'J:? to sausf) the Judgment or\krct.l 
b) lht South Dal,,.ota Pubhc l t1hw.•s Co1111111ss1011111 Dod.ct No I C98- I 96. 

Smccn,·Jy, 

dM~ 
Wilham A I htas 
>\ssoc1.111: General Counsel 

rc Samuel D Kerr. l;sq 

\l, J 1111,t, \l 1,u ... ,.,., t' \11 ,_ h-U O( \11,·,-1," )~Jll.,\11 lt/1\llk\l,h• l \~.'1111',II' 
l'I~,,, II•• 1,..i l••J I I ,, ll•i ~, , •••fl h111• ,.,..,. nkl<",,lu,,.,,"n 
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TOTAL!'. 3081.92 
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0.00 
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3,081 . 92 

l 001.9? 

0£lACH ALOt lHtS PEAFORAllOt~ 

.. .... -- --·- --·· ~~-:~AUSAU NA No. 1185S6 

MCI.E.ODUSA CORP 
OOX ) 177 CEDAR RAPIDS IA j2406 

PAV THREE THOUSAND EIGHTY-SEVEN AND 92/1uu--------

TO THC 

""""' ,:, 

G.SA , INC 9999350 
4509 SOUTH 1·90 SERVICE ROAD 
RAPID CITY SO 57703-9523 

llr"--
QAT£ ..;,;;.n.;;wr 

08/31199 ···• •J.087.92 



BANKS, .JOHNSON, COLBATH & KERR. l'KOF. 1 .. 1 .. C. 

Ro,..,,.,.. O V. S.,.h • !l 

J(<;OH0 ~ •• ~ 

c,,.n, C. Co,.. ,,_,. ,., 

Mr \\'1\ham Bullard 
l;Xl'CUU\ C D 1rcc tor 

Attorneys & (.'.ounsclors at Law 

73 1 5r .JOIU">- s ,nu:,. Sr:c o fLOOR 
PO 00• 0007 

ftr,PIDC•r< SO..,t" 0.,- 0 U, '!!1 7/0GQ007 

Tcu: ... •OH( ,005 , 3 11 I ·2 1100 
fM 60'l l J II Z 610 

Scp1c111bcr IJ. 1999 

Sou1h Daknla Puhl1c l '11hllc:. Comnnssu.m 
S1:11c C.1p1to l lh11IJ 111g 
500 I.: . Capuol 
Pu:rn:. SD 57501 

a,,,u R a,..,.- s• 
S..,.1-<u ( L D l',(:HI> 

«;.H, Q C0,.ftAf" Jq ' 

·~, 

Rl' GS r\. Inc , ~lcl.1.'(XI L'SA I ckcomm un1c:i11011 Scn1ccs. Inc. 

I C 1J8- I% 

Ol·ar Mr Rull:ml 

l:nclo!.1.-J pl c.,sc firul 1hc ong111JI and ten cor1cs of Cla1manl':. Vcnficd 1'c11 11on for 
Rehearing }fr l).nnagc!. ;\\\ drd .mJ Uncf 111 Support of Vcnfi cJ l'c1111011 fo r Rehearing Re 
Damage:, J\\\ard III thi: aho, c-rcfcn.·nccJ maucr Than\,,. ) OU for fihng the rct1t1on and hricf. 
ll~ cop)'of th1 s kucr. courbcl for Respondent McLeod L'SA h:1s been scncd ,, uh these h\O 

documenls. 

SDK l'-c 

cc , ci1 Ful10n (,, encl 
\\' 1111.un II J.,IS I\\ l°llC) 

l,Sr\. Inc (" enc l 

lh.-six.-c1fully. 

l \.A.,l 
Samud D. Kerr 



PLllLIC- L 11111 IES CO\IMISSIO~ 
FOR 111~ 

ST A Tl, Or SOl"TII DA KOT,\ 

G A . I'\ (". J outh O;il..01a Corpora11on. 

Cl:rnnant. 

,, 
~lcll:OD l SA Tl;Ll:CQ\1\IU-:,.. ICATIO:--: 
SERVICES. I~(' . an IO\\a CorporJt1on. 

Rcspondcnl 

TC9 -196 

\'t:l{ IFl t: 0 l'F.TITIO~ 
t·OR H.UI EA RI NG 
RE: DAMAGES A \\'A H.D 

Comes no'-' Cla1man1 GS A . Inc . h) and through 11 undersigned counsel of record." ho 

rcsrcctfull) Jpplu:s 1n this C('lmm1ss1on for a rchcanng. pursuant 10 the pro,1 ,ons ofSDCL ~ I• 

26-JI and AR. 0 ~ 20 !ti 01 30 01. sold) on 1hc issue of the Comm1ss1011's a\\an.1 of damages 

m ra,orofCla1m:mt GS-\. Inc .. m the total amount of Three Thousand Eight)· c,cn Dolla~ & 

92 10(1 (SJ.U - .92) In suppon of this \'cnficd Pc1111on. Claun:uu hereby mcorporatcs those 

rclcvan1 ponmns o f the rr.mscnpl of llunng of the Apnl 15. 1999. hcanng before the Pubhc 

U11h11cs Con11m ss1on m R.ipld Cit). South Dal.01a. all damages c\:hth1ts ,mroduccd iolo l"\ 1dcncc 

al s.ud hL:anng; G.S . .\, Inc':. Tnal Bm·f sen <.-d and filed b) G S A .• Inc . on ;\ pnl 13. 1999: :md 

G.S.A.'s Post•Tnal .1.nd R~-pl) Bncfs S<.'1'\ c<l and fikd b) GS A . Inc 

Spt-c,ficall). C!Jio1:1111 rcqucs1s this C"omn11ss1on to g_r.uit a rehcanng. on 1hosc Fmdmg.s of 

F:1c1 :md Conclusions of Ln, addressing 1hc J":m1 of damages to Cla1m:m1 \\'11h respi.'Cl to 1hc 

Comn11ss10n's Fmdmgs ol 1-acl. Cl:i.1111.i.111 n:qu ts the Comnuss1on reconsider 1hc fo\lowmg 

F1mhng :,,;o. I; The Comrms~1on found that \tclcod "as responsible fo r 

repealed 111s1:mcc-s of"f:ulun: flf 1r.i.nsm1s.smn" rd:m .. -d to 1hc Scf' 1cc Agn.."1..·mcnt \\ 1th Claimant 



GSA. IIO\\l"\a. the ComnuS!>\011 on\) awarded S4 3S for 1h1s 11cm ofJ:un,1gc The c,1dcncc a1 

the hc:mng shO\\Cd 111a1 ;\kl l'O<I ,,as nol only rcspo11s1hl c for "f:nlurc oftmni,1111:,swn" h,11 ,,as 

also r...-SJ'klns1hlc for other s.:r. u.:e ou\Jges ,, luch should ha, c been :1,, ardl"<I 10 Ciaunanl under the 

appropn;11e damage claim 

Findmg ~o lb· lh.· Comm1ss1on found thal ;\lcLt'O<l failed 11111s customer 

rcspons1h1hty 10 Cl:umant. 111dud111g responding to Claim:1111s complai nts and forci ng Cl:um:uu 

10 mcur add1uonal costs. tune and frus1ra11on m scdang relief. Yet 1he Comn11ss1011 r>nly 

a\\ arded 2,000.00 to CIJ1man11.ksp11c 1he undisputed c, 1d.:nce a1 1he hearing 1ha1 Cl:um:tnl's 

IO!>S ofhusm~-ss ,,as much higher. Mcleod d1d not dispute any damages c,1dcnee during the 

hearing nor did ;\klcod obJ\:ct 10 Clann:uu·s damages cxh1hi1s. Therefore. 1hc ComnllSsion 

should ha,c found that Cl:mnant 1.1,as damaged in the amount spt.-c 11icd durmg Don J1r:u.:ck's 

tesumony and as sho,, n on the d:mugcs c:,.h1b11s. 

3. Fmdmg ,o IS· The Comm1ss1011 found thal Cl::nmanl's 101al J :mmgcs ,, ere only 

S.'\.1)87 .92 rathtr 1h.m !he amount statl-d dunng C\Junant's heanng 1.:sumony and as expressed in 

1hc d:m1Jgcs l.',h1h11s AgJm. the Con11111ss1011 should ha,e found 1h:i.t Cl:umant was d;unagc<l 111 

1hc amm111t sp<."C1ficd dunng Don J1racd(s testimony and as shown on the dunmgcs cxl11bi1s. 

Fun her.,, 11h rcspcc110 1hc Commission's Conclusions of La\\. Claiman1 respectfully 

requests 1hl· Comnussion reconsider the eight Conclus,ons in hght of 1hc Cl:iim:mt's claims t i.c .. 

breach or con1r..1c1J and 1hc und1spu1c,I c, 1dencc of Claimant's damages as ex plained above and 

funhcr dc1:i1lcd m Cl:mnan\'s Bncf III Suppon of\lcn iicd Pc1i11011 for Rd1caring Kc: Dam:,gcs 

A,,anl. ,,h,ch Bnef1s ~·r,cd .111d fikJ s11nuhancously hcrc"11h :md mcorporntcd herei n :is 1fsct 

font,m,•,·fl•nso 



.j-l'I 

D;111xl 1h,,__t}__:Ja~ of Sl-plcmhcr. I W> 

P O ADl>RfSS: 

P. 0 . Bo, 9007 
Rapid Cit~ . SD 5 709.900-
(605) )➔ 1-lJOO 

STATE OF SOIJTII IJA KOTA 

COUNTY OF l' t:NNINGTON 

ll,\ S K.S. 101 1,so;-.:, C LB,\ TII & KE RR 

llanon R. Banks 
Anomcys for Clammnt GSA. Inc. 

VF. Rl f' ICAT IO~ 

Don Jnacck. bc111g iirsl duly S\\ Om upon oath. states 1h:11 he 1s 1hc President o fG.S.A .. , 
Inc. :md in 1hat ca1,ac1t)' 1s uuthon,cd 10 c.~ccu1c binding contrncts for the corporation: and 1hat 
he is 1hc person na,ncd m and "ho subscnbcd 10 the foregoing VERlflED PETITION FOR 
REIi EARiNG RE: DA~IAGES AND AWARD m his capacity as an officer ofG.S.A .. Inc. 

Dated 1h1s ~day of Scp1cmbcr. I 

Subscnbcd :md !',\\Onl 10 before me this Jl~ y of September. 1?99. 

( 

My Comnuss1on bp1rcs C, /z;'SI(,{) 
(SEAL ) 



ff'BJffKATF Of SEBYICE 

rhc u11Jcrs1i,;m:d hcrch~ cerulici. 1hat he scf'\cd ;1 copy of1he forcgom~ G A Inc's 

date bdo,, sllO\\ n. h) Jcpos1 1111g. ,1 copies thereof 111 the Umtcll Srntcs m:111 at Rttptd C11y. South 

l)akot:1. fil"",I clJ:.!t p<.1s1.1sc pn.,,a1d thc1ron. 111 an cn,clopc ,nldrcssc~I as follo,,s. 10·'' 11 . 

Neil Ful1on 
\1a) . Adam. Gerdes & Thompson 
I'. 0 Box 160 
1'1crrc. SD 57501-0160 

\\'1\h:un 113ns 
McLeod SA 
P O Box 3177 
Cedar R:1p1ds. 11\ 52J06-3253 

"h1ch :1ddrcsscs arc the last addresses of the abc,, c-namcd person,; kno,, n to 1hc subscnbcr. 

D:11t.-d 1h1sl 3~a~ of September. \999. 

P 0 . Box ')fJ07 
Kap1J Cit~. SD 5770'>-'>ll07 

(t,05 ) -' J \ -2 -100 
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Pl 'Ill.IC UTILITIES COM~IISSIO:S 
FOR TH E 

ST,\1 E OF SOUTII D,\KO.IA 

G.S.A . \;,,;'C. J Sou1h Dako1:1 Corpor:111011. 

Cla1111an1. 

" 
i\lcl.EOD L'SA TELECQ:,. IM NICATION 
SEKVICES, 1:-.:c an Jo\,aCorpor.illon. 

Kcspondcnl . 

l'<TRODUC 110>' 

'[("98- 1% 

HRl t:F IN SU PPORT OF 
VE RI FIED i-t:TIT ION 
FOR REll t: ARING 
RE: DAMAGES AWARD 

·~J 

On August 18. l'J'J'J. the Comm1ss1on <..-ntcrcJ 11s orJcr m this matter lindmg that /\kl.cod 

had failed to pro, 1d1,.• adtquatc trJnsnuss1C1n St.'" ices and funhL·r had f;ukd 10 umcl y respond 10 

Cl:t1111an1 GSA's compl:un1s forcClfTCCll\C act ion due 10 ,anous scn1cc outages and ot her 

proh\cms c~pcncnccd b> GSA Ill Augus1. S1..-ptcmbcr :ind Ol-ccmbcr J?CJ The Comnuss,on :i\so 

ordered McLeod 10 rc1mburs1: GSA for :..tcLcod's unpropcr s,, 11d11ng of GSA's long distance 

scn·1cl· \\hich (kpnn.·d GSA of one month's frcL' scn1cc from 11s pnor long d1st:mcc earner. The 

Iota! dam:1~cs :m.irdcd 10 SA w ;lS '1111cc Thousand Eigh1y4 SC\'Cll Dollars & 92 100 

(SJ.087.'!1). 

GS,\ has filed :i \Cnlil.xl pc1111on rcquL'Sllllg that the Comnussion n.,ons1dcr ns award of 

damages as these d:unagc~ do 1101 full ) compcnS!l tC GSA for thc- d:11n:1gcs C,SA mcurrcd as a 

rc-sult of ~kLlW's :1cts and or onuss1ons GSA n.'SJK"'Clfull)' suhm1ts this Dncf m suppon of that 

,·crdicd pc 11110 11. G1,c11 thl' clear au1hori1y this Comn11ss1on has to ;mard damages of1hc 1nx: 



sough, b) GS,\ . 1hc rllmm1ss1on's :111cn11on 1s rcsix-ctfu ll ~ d1rl-Cl~d to 1hc fo ll l1,, mg unt.1,srmtcd. 

m.itcnal facts o f tins c.1Sl' conccm,ng t.l.1rn.1gcs 

l''1DISl'L't l:D ~IATERl ,\ L FACIS AS TO DA\IAGl:S 

A llcgmmng on Scptcmhcr 2.1 or 25. I ?98. GSA bcg:111 to (.'Xpcncncc 1clcphonc and 

focsum lc prohlrn1s (1 1 T at 29.JO. J 1 ·32) GSA's local sen 1cc ,,ass,, itchct.l from U.S. West 10 

~kl CCklonScptcmht:r:?.t.i'J9 (I I I .117 I 

B GSA ,,as ,,nhout mam lmc scr.1cc from Sq11cmbcr 25. 1998, through September 

28.1998 tll I a1112.1.56) Dunng 1h1s t1mc. GSAduJno1ha,c anytollfrcc scrvu.-c. {11 .T. at 

177) Fiulurc to ha, ca di .ii tone 1s .1 local 1clcphonc sen 1cc problem. (1-1.T. at 129). 

C GSt\ ,, as also unable to n.-cc1 , c " 1.soi.r calls from September 28. 1~9S. 1hrough 

September 30. 199S ( II T .11 112. E,h1b1t I •K) From October I . l 'J9S. lhrough October 7. 

P)9S. GS,\ con11nul-J 10 ,: , pcr11.:ncc h:kphonc scn,cc problems. (11.T. al 32. 16 1•162). 

D GSA also c,pcncnccd telephone sen 1cc problems from Octohcr 7. I 9'JS. through 

Oc1obcrl 3.l998 (It rat .91, 11..i . b:t11b1tl · "- ). GSAagam,, as\\ 1thout scn ·1ce incarly 

l)c ember l?'JS ( II I al .10. 166) 

1: \ kLcod .ickno,,lcdgOO that GSA suffered scn·icc problems. (Exl11bi1 l · K). 

;\klco<l funhcr arl-,no\\kdgcd that GSJ\'s bus iness \\:lS 11np:ic1cd by 1hc scr.·1ce problems. (l·I.T. 

al 155) \ lcl ~-od :LCl..no\\ k-Jgcs thal 11 ,, :1s responsible for any sen 1cc prohlems suffered by 

GSA ( II Tat 1-:?.1 - 3, !SJ ) 

GS/\ suffered damages 10 tts busmt..-ss as a result o f the scn·1cc outages and other 

sen 1cc problems ( II T .it J (I.J S; Exh1h11 I •MI These ifamagcs arc set fonh m fah1b11 \ . M. 

(H T at .16-.17) 



Thcs,.- 11nd1spu1cJ foc1s ,,ere 1h1..· Sfll'C1fic findmgs of the Conumss1on. (Please Sl-C 

Fmdmgs of f ,1c1 Jnd Condusmns of L:m. ;\011cc of Ent~ of Order cn1cn:J on t\ugus1 IS. 19'>')) 

It IS s,gmfic,1111 lhJI Junn~ the t\pnl I 5. 1999. Comn11ss1on hcanng. GSA presented C\ nlcnc1..• of 

11s d,1magcs caused b) the ,anous s1..·n 1cc prohlcms fo r " Inc h Mcl 1..'0CI 1s responsible. (11.T. :11 

J (i.J . E,h1h11 I-\1 ) f)unng 1ha1 hean ng. McLeod did 1101 question the kind or ;unou111 of 

damage, asscrtc..t h) GSA '\or d1d 11 obJcct 10 the d:mmgcs e~hihi t Allam thc:sc dam;n:cs arc 

l!lllfilJllll<l 

DISCl ss10:-. J\:SD i\ THORITI ES 

The Commission corn·ctl) held th:11 11 li:ts Jt1 ris<l1ct1on m tlus m:111cr and. fun her. that 11 

h;lS the au1hon1y 10 a,,:ml 1hc 1ypcs of d:unagl."S sought by GSA under the 1,rov1s1011s of SDCL 

~ J9- 13- 1 J Th1..· Comnms1on fun her com-ctly concluded th:11 GSA's clJ1ms ag:1111s1 :,..!cL1..'Q(I 

so undc~l in. ;unong 01her th mg.s. breach of contrJcl and that "lcJomplauus conccmmg sen 1n · 

outage ar1..· collau:rJI and in :1dJ111on 10 1he a1\egauons of breach of cont ract." (P lease sec 

Conclusion No 3 111 the Comm1s ,on's Fmdings of Fact and C"onclus1ons of LJ\\ ; K'o11cc of E111f) 

ofOnlcrcnll'rl·d on August IS. 19?9.) 

Yet dcspllc 1hes1..• lega l co11clus1ons. 1h...- Comnms1on dtd not award any d,1mai:;1..·s 10 GSA 

fo r GSA's loss of hus1ncss. loss ofbusmcss 01>pon u1111y. :md rela1ed damages due 10 McLeod's 

hrl.·ach of contr:1c1. Rmhcr. thc Comm1ss1011 on ly a\,anlcd damages for ( I) "fo1l urc of 

1rJ11sm1ss1011." (2 ) GSA's "fms1ra110n. 111ne and c,pcnsc m scckmg rch . 1" aml (J) GSA's 

dcpm a11on of onc•month's free long d1s1ann· "-C r"\ ice from GS A's rnor cam,·r (Please sec 

f-11uhngs of F:ict .md Conclur,1011,;; of I ,I\\. , 011cc of i".ntf) of Order cn1crcd on August I . 1999) 

The Conm11ss1on's order 1s s1\c111 as to the 01hcr \lamagcs sought h) GSA 



The Conmuss,on's d ... -c1s1on 1s :1pparcn1ly centered on 11s posmon th:11 ,Sr\'s damages :ire 

\1m1trd b~ the .1ppro,ci.11anlT(for tr.utsmission fai\url' only) on file,, 1th 1he Comm1~ ion 111 

,\ugusl IWS. llo,n•,er, as c:>. plaincd below. this position is not suppor1ed hy 1hc go,•cmi ng 

SIJI UIOI) scheme 111 South Dako1a. 

SDCL ~ .JI). IJ-1 provides. in pcn111c111 r:111 . th::it "la]ny person compla10111g or anytlung 

done or o,mucJ by any 1clcrommumca11ons comp:my or motor earner subject 10 the pro,•isions 

of thi s 11th: 111 con1r.1vcn11011 or the pro,i sions thcrl-o r. may ::ipply 10 the com1111 ss1on for relic[" 

Tins stalulc ,s supportl'<I by SDCI. ~ JO -I 3-1 . I \\ Inch prO\ ides an unn:s1rnincd nt:hl of a 

customer 10 cl.um J:unag,•.s from a tclcco111mumca11ons comp:my such as :0.-tcl.co<l.1 In 

rcv1c\\ 111g :1 request for relier under these s1a1u1cs. the Co1111111ss1on is empowered to "dctcnninc 

the cxtcnl of any mj ul)· or Jum:1gc ,, hich II finds h> h:ive hecn sust:unc<l by :my person. 

1clccommumcat1ons N motor c:imcr" SDCL ~ J9-13- 1-1 

SDC'L ~ -19- IJ-I J ts not l1111 11ed 111 i,copc b~ an) tanfT,\hic h 111:1y be lilcd wi th the 

C'onm11ssion In foci. SDC'L ~ -19-31-1.'.! pro\ides that the PUC 1s to make a schedule or 

reasonable~.~ and Cilill for 1clccommumcations compJnics. ndcr SDCL ~ -19-3 1 • 

12.1. rJICS and pnccs 111 t:mffs an.: presunu .. ·d fiur and rl·ason::ihk.1 Therefore. any 1:inffth:11 

:mempti to html hab1ht) 1s a, 1ol:u1on or1111 s slatutory scheme. McL ... 'Ot.l's lariff aucmpts 10 !unit 

1 SDCL ~ .JCJ.JJ.J I pro\11.lcs that "faJny person claimmg to be damugt.-<l by any 
tck-commumc:11ions comp:tll ) or motor carrier 111:ty ei ther m:1kr complarnt 10 the commission or 
may bnng smt on hi s m\ n bchalr fo r rcco,'CT) of d:un agcs 111 ,my court of com1,c1e111 jurisdiction 
in 1h1s slate. but no person may pursut· both remedies at the S:tllll" time·· 

: A h:\cco1mn11111ca1101b compan~ 's n.·spons1bih11cs rc garJmi; r.11cs and pnccs arc 
conta1nC\I 111 son. ~ -19-31-1.'.! 2 



hab1h1~ for "an~ f:ulur~· lll tr.:in ,;nm'>inn '" \\ 'h1k this languag1.· ::,.ccnungl) msubtl"S ;\lcLcod from 

an~ !1ab1\1t~ o\Cr .1.ml ;ibo\C 1h:1.t \\hu:h as st:1h:~l 111 thc tanffs pro,1smns. 11 1<1, ac,\,111,c llf lhc: 

s1a11Uol} scheme s1.·1 out ahcn c In fac1. 1:infT docs not c,en :1ppcar 10 co, er~-~ and 

~ I f the 1.mfT,,crc m IJ!.'.t :m 1mul.1.tor o(hah1ht) 10 the c,1en1 the Comn11ss11m h:is 

:ipparcntly ,.ktcnmm·d. customers such as GSA art· c,poM·d 10 damag1.-s ,, 1th no rcmcd) 

The Comm1s:.1on erroneous!~ conclud1.:s th:it G A's K!k c::lamt for breach of contrnct 1s 

"ba:.cd upon (:ulur~· 10 m1.-ct the pncc .. (Please scr Conclusion !\o () of the Connmss,on's 

Findings of Fae! and Condus1l)I\S of L""· :,..,011cc \.ll l:ntl} of Order l"nk·n.·-d on Au~us1 I . 19?9.) 

I lo\\ c, er. thm claim only represents one m 1:mcc 1n ,,h1ch ;\ktcoJ hreachcd 11s contr:1c1 ,, 11h 

GSA 111 mal(:nal respects The compla1111 from GS•\ 1s ccntcn.-d on 1SA's pos1t1on that ~lc lt.'O<I 

foiled 10 ,,ro, 1de the sen ,ces fo r "h1ch 11 ,,:is requir1.-d 10 pro, 1de under 1hc contract These 

scr.1ccs 1ncludc more than J." J11urc of transm1 ss1<m" and therefore .ire suhJC1:t to an a,\:trd of 

i.l:imagcs. In that reg.1.rd. thc pro,1s1ons ofSDCI. ~ .i9. 1J- I 1 .md -19-13-1 .J h:i,c llir1.-ct 

appl1cat1on 

w ,11: rcS:p!;'CI to 1hc damages dauncd h} G :\. Soulh OJI.Ola has a Spl-cific SIJlUIC 

applicable 10 an a" anl of damages 111 this case DCL ~ 11 ·-'· I pro, 1dcs that: 

(flor thc brc;tch of an obhgat,on ansmg from contrJct. the measure of damages. 
c,ccpt \\ h\ :e othcl"\\ tSl" expressly prO\ tdl-cl b) this code. 1s 1hc amounl ,, h1ch \\ 111 
compensa1c thc pJn~ aggnc,cd for all the dc1nmcnt pro,1ma1cly caused thereby. 
or ,,h ,ch. in the ordinary course of 1hmgs. \\Ould be l1kel~ to n--.u lt lhctt"from !\o 
d.1.m:tgcs cm be n.--co,crl-d for a breach of contract ,,h1ch .an: nol clcarl) 
asccnamable 111 both theu nature Jnd 1hc1r ongm 

L'n\lct South Dal...01a 1.1.,,. lhL• pcn1ncnt legal issue I>,, hethcr ,Ill~ failure of pcrfom1ancc \\ as 

··m:itcn:tl" to the cons11.lcr:.111on pro1mscd b) the ohhgor (~lcL1.-od) Sr\. Corbm on Contracts. 



§ 1175. p. JO-i : B·tks:r \ W1lbu□1. -'5<• N.\\' .::!J Jf}-1 • .306 (SD J{)'){))(J m:11em1l breach of one 

aspect of the contrnct is a ma1cri :1\ hrcach of1hc L·n11rc contr.1c1) In tins case, ~lcLcod pronnsc,1 

10 pn1\idc local :md long-dist:mce scn1ce to GSA ,tnd knC\\ that GS,\ ·s business \\:1s entirely 

dependant 111>011 the adc4u:1cy of its telephone SCr'\'icc (II T al 7. ::!01 ). It ,s 1n1c thal tn order 10 

gel the GS,\ ;u,:counl. i\kl.C'O(l promised that it would mcel or beat the ser\'1Cc pro\ idc..-d by U.S. 

\\'est and NOS. (11.T. at 10-11 ).' I-IO\\ C\er. by signing :1 contmct pronusing the pro,·1s1011 of 

sen 1cc. ~kl cod promi sed to provide sufficient telephone sen1cc 10 GSA. It f:uk t.l to do so. In 

foe:. 111 rd:mon 10 these promises. McLeod admits that 11s sen•1cc fai lcJ on several occasions. 

While II argues 1h:11 the inuial and :idmilll"<I fo11r-d:1y 1ntl•m1plion of sen ice was insignificant , the 

aggrcgalc of1hc prohkms suITcrc..-<l by GSA in thi s case clearly \\as significant enough lo GSA 10 

make numerous compl:11nts to McLC'O(l :uul 10 Jhc PUC. 

Morco,er. the aggregate of the prohlcms suffered by GSA "hilc under con1rnc1 for 

i\kLcod's "scn·icc" were mdccd material to GSA ,,h0S1..' business :1ffairs "ere esscn11 a\l~ "log 

Janmll'tl'' be1,, ecn Septcmhcr 25 and October 7. 1998. :ind agai n III Dccemtx.•r 19")S due m the 

foc i thm 11 could nl)t comnumicute ,, 11h ns cus1omcrs. In fact. i\kLl'()(.i \\l.S unable 10 remedy the 

problems. Tht·rcforc. 1hc repeated sen ·ice probkms :1dn11111ngly e.~pcnenccd by GSA const11utc 

u matcn:-1 lack ofrcrfonn:mce by McLeod. 

Fmally. the case l:m in South Dakota is clear that any aucmp1 by J tckcommunications 

cam er to include l:111gu:1gc such as thm con1ai ncd in ParJgrnph 8 of Mel c.:k.t':. t ontmct 1s ,·oid 

' GSA s1gn1..-d the contract for long llistancc and loc:tl Sl'r'\'1ce. When McL1..-od cou ld not 
mcc1 or beat 1hc long d1s1,111n· :.Cr'\ ices alrc:1dy pro\'iJcd 10 GSA hy i\OS. GSA" rmc to i\lcLc..'O<I 
n:g:mhng 1ha1 fact ~\cL1..-od contmued to pro\'td,· local se1"icc fo r a pcnod of umc dunng \\hich 

11 brcach1..-d us contract 111 m;11cnal respects. 



, ~,mh,H·,11r·m lkll (ckrhooc Co. ;5g:..; \\' :?d 1-1 1 ~ D \IJSJ) In~. 1hc ~outh 

D:tkot.1 ~uprcmc Court held 1h.il 

con1r,1rt pro, 1snm~ "h1ch 3Tl' ttonc-sukd" and dc-dan.-d that the~ 
.ire. tn c-!TL'·ct. Jg.11nst puhhc pohc~ Jnd should he dcclan'<l 
unco11:-c1onJhlc Jus11Cl' Dunn.,, nting for the- Coun. m Ih!rh;wu.. 
!Jll"1c>J"'"''-"'.""'-· ·q 5 , \\' :?J 6%.7001S I) \')S.'.!). c111ng 
l B11cJ s1·,w" L9suw Com , Frnnhlm Ph1.1 J\n1s. 65 ~Ilse 
111~1. 319 -..; Y S .'.!d 53 I ( I 1r I I. l'XprcSS<..'tl "Onc-siJcJ 
Jgrt.'l"llll' lllS ,,hcn:h~ 01w plny 1s kfi "11hout J rcml-d~ for .11101hcr 
pan~ ·s hn.:.u;h an: opprcSSI\C ,md should he dt.·d.1rcd 
unconsc1onabk." 

W JI 1-14 If the l'omnw,s1011·., dcc1smn ,,.ts g1,cn 11s full clfoc1. ~lcl1.'01.I could nc,cr be held 

habit: IOf dan1-1g1.-s !or matcnJI hrc.1d11:s of Its COlllrJCl·••\·,ccpt to !he C\lClll of IIS 0\\ 11 hnutmg 

1.m ff l:mgu.1g1.· 

(i1H'll 1he n.11url' 01 {,S.\'<; 1.ompl.unts, \ lcL<.-od ,,.is h.1hlc to GS,\ for d:11n:1g<.·s GSA 

mcurn-J as a result of \kl ,W's matcnal brcach<.-s of 1hc con1rJct 

c-o:-.n LSIO' 

Th:.(. ·omm,.,~1on -' .ll!I fom1,-J 10 momtor 1hc- action,; ol puhhc u111Ltl\.·s in Soulh l)ako!J 

.ind 1s l."\prc:..-.1:- .1ffmd1.-J lhl.· po\,cr to rl.·gu\Jtc sud1 ut1h111 .. ·.-. .u'ltl proh.·ct the puh\11: from 

opprcss1, c prJ..:Uc;.:,, l nJct ~l)CI ~ J •·I~- I J . 11 1!> g1H·n 1hc po,,cr 10 drtcnmnc "l hl.' 1.·,tcn1 of 

an) IIIJUI') or d:i.mJgc sufl~•n•,r h~ the puhhc al the h.mJs of such u11ht1cs 

I ht•n:-fore. h.J.Sc:J 110 the fore~<'tng, tJcts Jilli ;iu1ho11t1cs, J.-, "ell as the 1.'\ 1Jl·ncc pf\.·:.cntl·J 

.11th,· urnc of 1hc hcJnng 01 tlu,, m,lller. mc\udmg the arguments ,mu.k Jud Juthontu:s <.·11\.'·J h~ 

counsel 11111s , :in,1u:, hm:fs. GS ... \ rc:,P'-ctiull~ n-qm·sts this Connms:.1011 Tl.'COns1dcr 11s dec1Mon 



and :m atll G . .-\ thi: d:mugcs sought arul cntl'ri:J mlo c,1dcnc.:. 111clud111g E, h1b11 1-~1 .uul fo r 

such other and fU11hcr n:hef as the Comnm,s1011 J cl.'mS JU~t unJl•r thi: l.'in:umst:111ccs presented. 

D:m.-..1 tlus \}i)..da) of September. 1999. 

I'. 0 . Box 9007 
Rapid City. SD 577(N-1XM.H 
(605) J>l-2>00 

BANKS. JOl~SON. COUl AT II & KERR 

I 
{,\ A " c-Y-'--"---

S:unw:.IJi. Kerr 
B:1rton R. Banl,,s 

t\ uomcys for Claimant GSA. Inc. 

CEHIJFICATf Of SfH' 'tct· 

Th,· umkrs1gncd hereby Cl.'rt1fics thnt he scf'\ ed a '°I'> of the forcgomg GSA lnc.'s "Brief 
in Support of Petitiun for Rehcanng Re: Damages " " ard~ upon the persons hcn:in next 
des1gnatc<l. 011 the da1e bclo,, sho,, n. by t.lcposumg a cop1 ,-s thc:rcof m 1hc nitcJ S1:11es m;ti l iu 
Ra1lid Cuy. South Dak'11a. fi rs t class postage prep:ut.l therl-on. in :111 Cll\'Clo1,c addn.:sscd as 

fo llows. to-wi t: 
Nei l Fulton 
~lay. ,\Liam. Gerdes & Thompson 
P. 0 . Box 160 
Pierre. SO 57501-0 160 

Wi lham Haas 
McLeod USA 
l'.0 Box J l 77 
Cl!tlar Rapids. It\ 5:? -106-3 25.1 

\\ hich add resses :11,.: the last :1ddn:sscs or th1.· abO\ e-named pc:rsons k110\\ n tu th1..• subsc riber. 
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S~Vak,ta 
Public Utilities Commission 
,1,11c ( .1p11,,\ ll u1h1111f-' . ~tlO I .,~1 ( ·.ir,11t11 ,\,,:uuc . hcr1c ,,,uLh 11..1.. .. 1,1 , 7~0 l -~117U 

Seplember 24 1999 

Mr Samuel D Kerr 
Auorney at Law 
Banks Johnson Colbatt, Kerr 
P O Box 9007 
Rapid Clly SD 57709-9007 

Mr Wilham A Haas 
Associate General Counsel 
McLeod USA 
P O Bo, 3177 
Cedar Rapids IA 52406-3177 

Mr Neal r ulton 
Anorney at Law 
May Adam Gerdes & Thompson LLP 
P O Box 160 
Pierre SD 57501-0160 

Re G S A Inc Comp1a1nt/Mcl eoaUSA 
Docket TC98-196 

Gentlemen 

Enclosca each of you w1II find a copy of Staff Pe11I1on for Re earing Regarasn 
Damages \', 1th reference 10 1he above caplloned maner rt11 s 1s intenoed as serv ice 
upon you Dy mail 

Very Uu'y yours 

Cam,on t losec:< 
S1aff Auorne} 

CH Ok 
11 Enc 

I••• 



BEFORE THE PUBLIC UTILITIES COMMISSION 
OF THE STATE OF SOUTH DAKOTA 

IN THE MATTER OF THE COMPLAINT FILED 
BY DON JIRACEK ON BEHALF OF G.S.A. 
INC., RAPID CITY, SOUTH DAKOTA, AGAINST 
MCLEODUSA TELECOMMUNICATIONS 
SERVICES, INC. REGARDING INADEQUATE 
SERVICE 

STAFF PETITION FOR 
REH EARING REGARDING 

DAMAGES 

TC98-196 

Comes no.,.v me undersigned counsel on behalf of Comm1ss1on Staff and 1oins 1n the 
Pe11tron o G S A Inc (GSA) for rehea11ng h ~ decided 1n this case 
for the follow,n reasons which ma be ,n add111on 10 any stated :>y GSA in its Pe1111on 

Conuary to 11s Finding No 9 Ihe Comm1ss1on 1s noI baund by 
Mcleoa s tanff language whether the tanff rs looked at by 11self or as 
apphed 1n a contract First the 1ar1ff wh ich hm11s McLeod's llab1hty 
Is 1nval1d and unenforceable because 11 Is contrary to law 
Specifically the 1ar1ff 1s contrary to SDCL 49-13-1 1 which allows a 
person cla1m1ng 10 be damaged to have that claim decided by the 
Comm1ss1on It Is also contrary 10 SOCL 49-13- 14 which makes 
Mcleod hable for damages as determined by the Comm1ss1on A 
tariff cannot 1n any manner hmIt an 1nIured party's nght to claim 
damages to the exIen1 that the party suffered them 

A contract such as a contract for telephone service cannot mh1b1t 
a arty's right 10 claim damages For the reasons set fonh above 
such a comract would be contrary to statuIory rights 10 claim 
aamages As such the comract would be unlawful as 11 1s contrary 
to an express provision of li3\v see SOCL 53-9 -1 

Where daMages are sustained by reason of a breach of an 
obl1 gat1on me Leg islature has provided that the ~ 
aarp_ag~ 1s an amount which will compensate the 1niured pany for 
all me detnmenI caused by or resu11Ing from the breach see SDCL 
21-2- 1 In ')!her words an •n1ured pany has a nght 10 all the 
damages he has suffered 

3 Where evidence of damage Is undisputed or uncor uoverted. a 
dec1sIon awarding damages In a lesser amouni stands a substantial 
r,sk of being found to be clearly erroneous In contravention of SDCL 
1-26-36(5) by a reviewing Court 

Exh1b1t M admitted at the adm1rnsIra11ve hearing W•lhOut obIecII00 
demonstrates GSA's damages At a minimum these are the 
damages su ered by GSA and are in an amoum of at least 



$32 260 96 The Comm1ss1on's determ1na1Ion of damages 1s not 
factua lly supponed by the recoro and Is not consistent with Sou1h 
Dakota law of damages 

Staff would suggest lhat a reheanng may no1 be necessary 1n 1hat 
the evidence of damages 1s already in the record and tha1 an 
appropnate procedural approach would be to ~ the maner 
pursuant to !he same rule which allows a rehearing. see ARSD 

201001 29 

Respectfully subm111ed this .2!t±... day of Septemt>er 1999 

Camren Hoseck 
Staff Atlorney 
South Dakota Pub11c Ullhttes Comm1ss1on 
500 East Capttol 
Pierre SD 57501 
TelephOne (605) 773-3201 

CERTIFICATE OF SERVICE 

I hereby cemfy that copies of Staff Pe11110n for Rehearing Regarding Damages were 
served on the fo1 Iow1ng by ma1ltng the same to them by Urnted States Post Offic.e First 
Class Mail postage thereon prepaid at the address shown below on this the~ day 

of September. 19S9 

Mr Samuel O Kerr 
Auorney at law 
Banks, Johnson Coloath & Kerr 
P O Box ~007 
Rapid C11y SD 57709-9007 

Mr Will am A Haas 
Associate General Counsel 
McLeodUSA 
P O Box 3177 
Cedar Rapids IA 52406-3177 

Mr Neil Fulton 
Anorney at Law 
May, Adam Gerdes & Thompson LLP 
P O Box 160 
Pierre SO 57501-0160 

Ca,Hoseck 
Staff Anorney 



MAY, ADAM, GE R DES 6 THOM PSON LLP 
11-0 l •ou, .... ,t .... r ~•AL l • 

" o fl O ~ ,g o 
PICAAC , SOU IH QAM;QTA 57501 • 01&0 ... ...... ......... .. .... . ............... .. ... _ .. 

.,.. .... . ... .. c; .. 
September 30, 1999 ..... _ .... .. .... .. ....................... 

Mr. William Bul lard , J r . 
Exec utive Di rector 
Public U ilicies Commiss ion 
State Capito l 
500 East Ca p i tel 
Pi erre, SD 51501 

RE : G. S . A. v s . HcLeodUSA 
Ou r file: 1924 
Docket No . TC-98-1 6 

Dea r Hr. Sul la r d : 

. ..... , --
REC /VfD 
Oc• ' I •• J 

SOUTH DA 
UTtur,05 ~TA PUBLIC 

MMISSiDN 

Enclosed please find o ne o r i g i nal and 10 cop i e s o f 
Respondent ' s Brie! in Opposi tion t o Petition to r Rehea ri ng tiled 
on behalf of McLeod USA. By copy o f this l ette r I have pro v ided 
copies d i rect ly to Sam Ke rr , atto rney for GSA, and Cameron 
Housek . I you need anyth ing e lse from me in this matter, please 
qe in t o uch . 

Sincerely , 

MA'f, ADAH, GERDES & THOMPSON LLP 

NEIL FULTON 

NF': kb 

Enclosure 

/ 

cc/enc : Bill Haas 
Sam Kerr 
Cameron Housek 
Bi 11 Heas o n 



PUBLIC UT ILITIES COHMI SSION 
FOR THE J[ '• 'J 

sourH01< STATE or SOUTH DAKOTA 
UTtL1r,0S );(jTA PUBLIC 

~ MM1ss1orv 
TC-98-196 G.S .A., INC ., A SOUT H DAKOTA 

CORPORATION, 

Claimant, 

HCLEODUSA T£LECOMHUN t CAT I CNS 
SERVICES, INC., AN I OWA 
CORPORATI ON, 

Respondent . 

Docket ii : 

RESPONDENT'S BRIEF IN 
OPPOSITION TO PETITION 

FOR REHEARING 

PROCEDURAL HISTORY ANO FACTS 

This matter was brough before the Sou h Dakota Publ le 

U 111 ti es Commission lherea f'ter " Commission" ) to r a contested 

evtdentiary hearing o n April 15 , 1999 . Based o n he testimony 

and exhibits presented at that hearing, the Commission entered 

f indings o f fac t and conclus ions of law on August 18 , 1999 . The 

Commission found t hat GSA had suffe r ed failures of transmission 

and that the total damages r ecoverable under applicable law were 

$3081 . 92 . Counsel fo r GSA filed a pet ! ion tor r ehea r ing on 

September 13 , 1999 , wh ich counse l for Commission Staff joined o n 

Scptemter 24. Due o the familiarity o f t he Commission wi th the 

facts of this c ase , only a brief recitation o f the fac s is 

necessa r y . 

G. S .A. and McLeod en ered a con ract for telephone se rvi ce:, 

(Hearing Transcript , hereafter "HT , H at 9 , 14). GSA' s local 



servi.ce wa s transfer red to McLeod by agreeme n t of the parties on 

Sf:'ptembe r 24, 1998 . (HT at 18 , 12 8) . A Mc Leod echnician on si t e 

at the time con fHmed that the service was wo rk ing prope rly. (HT 

a 19 ). The next day a appro x imately 3: 00 p . m. MDT , GSA 

reported a loss o f d i al t one o n its ma in line. (HT at 19) . No 

problems were reported with GSA' s othe r lines , however , and Mr . 

Jirace of GSA reported t hat the dial tone wa s resto r ed o n the 

morning o f September 28. (HT at 81 l . 

GSA' s nex t reported se rv ice problem was that cal ls o n the 

"l-800" n mbe r we r e ring i ng on lines othe r than t h e main li ne . 

(HT at 84 ) . GSA did not claim that it could no t r ecei ve "l-800 " 

calls , and McLeod verified the availab ili ty of incomi ng "1-800 " 

service . (HT a 851 . Withi n t\~O days GSA conf i rmed that there 

was no problem wi th "l-800" servi ce . 

GSA again cl a imed to lack a main line dial tone between 

Oc ober 1 and 0c ober 1 , (HT 32, 161 - 1621 , but again re t ained 

service o n its o her five li nes (HT 81) . On Oc ober 8 , GSA 

repo r ted an 1nab1lity to receive c alls on 1 s ma in line but Mr. 

Ji racck had orde ::ed that calls fr om tha line be f o rwarded t o hi s 

res idential pho ne service . As soon as this orde r was taken of f, 

GSA had no pro blems rece1v1ng calls on 1 s main 11.ne (HT at 92) ; 

G~A could make ou going cal ls on he main 1 ine and receive cal ls 

on others even while the fo rward was in place . (HT 90 , 92) . 

Based o n these facts and the applicable law, no rehe aring o r 

reconside r a 10 n s necessa r y or appropriate . Counsel for GSA and 



for com.•!llssi o n Staff argue that he Comrn1ss1 o n erred i n the 

amount of damages awarded to GSA because McLeod, "d1d no t 

question the kind or amount of damage asserted by GSA, ,. and that 

the Commission did not properly apply the law in its calcul at ion 

of damages. The commission , as the f inde r of fact in a contested 

case , is entitled to assess the credibility of evidence and 

accept or reJect it as a result, however . Addi ionally , the 

Commission cor rectly recogni zed that McLeod ' s properly approved 

and filed tan ff has he force of law and limits the amount of 

damages available o GSA . 

I. THE PUBLIC UTILITIES Ca+IISSION AS FINDER OF FACT IN A 
CONTESTED CASE HAY ACCEPT OR REJECT EVIDENCE BASED ON AN 

ASSESSMENT OF CREDIBILI TY . 

In contested cases such as this , the Commission serves as 

the finder o f fact. ~ i!....Jh, SDCL §§ 49-13-13 , 49-13-4 . The 

finde r of fact is the sole judge of the evidence and may 

determine which evidence to accept o r reject . Grubbs v foremost 

Insu rance Co , 141 N.W. 2d 771 , 119 (S . D. 1966 ) . It is not 

necessary for the finder of fact to accep t any witness statements 

even if uncontradicted . Howe y Farmers Cooeerat i ve cremerv of 

~ . 132 N.W.2d 844, 8115 (S . D. 1965). Evidence may be 

rejected as unpeisuas i ve even though not directly controve rted. 

Counsel for both GSA and Staff miss his po rnt in heir 

argument s that McLeod did not object to GSA ' s estimate o f 

damages. Objections are r equ ired to note and preserve c laims of 



legal error fo r appellate review. ~ SDCL 19-9- 3 . failure to 

object does not const itute acceptanc e of he t r uth of testimony 

o r evidence , and does no restrict the abil ity of he finder of 

fa c t t o a ssess the c red ibili ty o f the evidence . The fact tha t 

counsel for Mc Leod d i d not obj ect t o Exh i bit M {which contai ned 

GSA ' s es imate o f damages ) means only that counsel chose no t to 

asser a claim o f lega l error, not that he ag reed with the 

estimate . The lack o f objection did not es ablish the estimate 

as true. ~ , 141 N. W. 2d at 779 ; ~. 132 N.W . 2d at 845. 

Counsel for- GSA a nd Staff ar-gue only hat the commission 

drew i mproper infer-ences from the evidence presented a t the 

hearing; they do not point o new evidence or to evidence that 

was not admit ed at the hearing . An assessmen of the evidence , 

however, shows the conclusions o f the commission were reasonab le 

based o n the evi dence . Exhibit M is an es 1rnate of damages made 

by Mr . Ji r-acek based on numbe rs provided by GSA ' s accountant , 

Bruce Ashland (who by his own admission 1s not independent of 

GSA) . This estimate is based o n projecting out GSA ' s previous 

r evenues hr-ough the peri od o f alleged ser-v1ce 1nterrup ion , but 

modi f ies ha calculation 10 several ways which ndercut its 

cred1b1li y. 

f irs , the l oss calculations rely on . "gross proflts before 

overhead costs are subtracted , H and here fore d no prov ide an 

accurate picture o r GSA ' s al leqed losses. Second , no showing was 

made that GSA ' s us1ness would con 1nue at a s1mi lar rate in the 



future, ren ering the calculat i ons pure ly s pecu lative . The 

Comm i ssion is free t o conclude that GSA' s bus i ness might not 

co n i nue at a similar ra e . Exhibit M also mult i plies e xpected 

r evenues by fou t during the period of time a t t he end o f the 

fiscal year to vastly increase the r esulting calculatio n o f 

damages . 

Pe rhaps most problematic is that the calculations assume a 

t otal shut down o f GSA ' s o perations. This estimate is flatly 

contradicted by the evidence. The t o tal time peri od of service 

inteirupt ion was severa l days , not over a month as Exhib it M 

implies . Add itionally, GSA was never t otally without service. 

Al though problems did occur in separate instances , no evidence 

wa s produced ha t GSA was ever completely without telephone 

service , much less that i t was without service f o r over a month. 

In fact, McLeod billing records showed substantial traffic during 

the per iod GSA c alculates as a total shutdown in Exh i bit M. 

(Exhibit 3) . The peri od of service interruption also i ncluded 

two weekend days wh ich GSA itself poi nted out woul d no t have 

produced business . ( ilT at 49 ) . Based o n this reco rd the 

Comm i ssion acted reasonably in discounting Exhibit M' s esti mate 

of damages . 

The g1st o f GSA' s petition for rehearing is that the 

Commission did nol totally agree with GSA ' s story, and GSA does 

not li ke that. Th is is no t a sufficient basis for rehearing or 

reconsiderati o n , however . We re rehearing g ranted eve r y time the 



Commission ' s (indings did not ag r ee totally with the parties, (ew 

dockets would eve r close . Because the commission ' s findings o f 

fact are based on a reasonable interpretation of the evidence, 

GSA' s petitio n for rehea ring and Staff ' s recommendat ion of 

reconsideration should be denied. 

I I . THE ca+ussIOH ~E AN APPROPRIATE AWARD OF oAHAGES IN Ll GHT 
OF THE LIHITATIOHS PIXED OH THEM BY Hc.LEOD ' S TARIFF . 

Tariffs approved by and filed with utili ty regulato ry 

commissions "have the same force and effect as if directly 

prescribed by the legisla ure . H 64 ~ - 2d , Public Utili ties, 

§ 244, illi,D.9 t1idland Realtv Co v Kansas CitY rower , L c2,,,.., 

300 U. S . 109 , 114 (1936) . Regulat ing rates and services for 

utilities 1s legislative in character whether done by the 

legislature directly or by delegation to an administrative body. 

64 AmJur 2d § 89; ~ ~ 13B c .J.S . § 11 . Tariffs approved by 

the Commissicn therefore take on the force of law and bind the 

par ies on issues coming within their scope . 

McLeod ' s app r oved ari ff which was on file on August 18 , 

1998 l 1mi ts responsibi 1 i tY for service di s rupt ions : 

McLeod ' s liability due to any failu r e of 

transmission shall not e xceed an amount equal to 

the cha r ges provided for by the applicable tari f f 

( fo r regulated services) and applicable price 

list , catalogue , and/or contract (for all other 

se r vices) for the call. 



McLeodUSA Telecommun1cat1ons Se r v1ces , Inc . Tariff No . l , 

Or iginal Page No . 19 , § 2 . 3 . 

The tarlff further pro v ides that 1! a service di sruption occurs 

that does no t resu l t f r om acts o r omissio ns o f t he customer , 

Mc Leod must make bi 11 a dJustment s o n a pro rata basis f o r the 

perio d o f inte rrupt ion , "beg i nn i ng with the hou r o f the repo rt to 

McLe od, o r d iscovery by McLeod , o f the i nterrupt ion ." This 

languag e limi ts the recove ry fo r se r vice d is r uptions o c red i ts 

f o r the pe r iod o ( disr ption , and e xcludes recovery for any lost 

profi ts that fol low he dis rupt ion . 

The arguments o ! counsel for GSA and Staff that tari ffs 

canno t o perate to limit liability have been unifo rmly rejec ted. 

~~.MCI Telecommunications Coro v TCI Hail , Inc . , 772 f. 

supp. 64 (D .R. 1. 1991 1; stern v Gene ra l Ieteohone Comoaov of 

California - 50 cal. App. 538 ; south western Bell Te le Co v 

~. 537 s . W. 2d 326 (Tex. App. ) ; Pilot Industries Y Sou thern 

kl..Litl & Tel Co , 49 5 f . Supp . 356 (D . S . C . 1979) ; Valentine 

v Mic;hi g an Bell Teleohone Comoanv. 199 N.W. 2d 102, 184 (Mich . 

1972 ) ; 67 A. L. R. ) d 76 , §§ 16- 17 (ci t ing cases hol ding tar if fs may 

li mi t l i abil ity) . Counsel for GSA and Staff d o not pro vide any 

a uthority cont r a r y to this uni f o rm conclusion . In f ac t , that 

argument runs directly c o ntrary t o the c l ea r t r e nd o f the courts 

who have conside r ed this issue . 

McLeodUSA has been permit ted and r e quired t o operate under 

its ta ri ff si nce it was filed . The fact that GSA d isli kes the 



resu lt i t pro d1.: c es here does not change the validity o f the 

tar i ff. Moreover, the service a g r eement entered into by GSA 

specifically incorpo rates McLeod ' s tariff . (Exhibit 1- K, page 

of 6 , 10 . General Provis i ons ) . 

McLeod ' s tariff wa s properly approved and f iled by the 

Commission and available t o anyone who wanted t o do bus iness with 

McLeod . An approved and filed tar i ff must be presumed to be 

reaso nable. SOC L § 49-31-12.1. For the Commission to now t e ll 

Mc Leod that it cannot d o business under the terms a nd cond itions 

that the commiss ion previously approved would be a dangerous 

prec edent of bait and switch . Mc Leod wa s requ i red to o perate 

unde r the c onditi o ns i mposed by the its tariff, and basic 

fa i rness wo uld be violated if the Commission foll owed the request 

o f GSA and Staff to just change those rules when and how it 

chooses . No company regulated by the Commis s i o n cou ld long 

ope rate under ho s e conditions of uncertain t y . 

Ill . MCLEOD REQUESTS RECONSIDERATION AND REHEARING OH ITS 
AP.GUHEHTS TKAT THE C~ISSION LACKS JURISDICTION TO AWARD 

OJI.HAGES. 

Based on the arguments presented above, McLeo d c o nt":!nds 

rehea ri ng o r recons i deratio n is i nappropr i a e. McLe< d d oes no t 

waive 1 s pri o r arguments that the Comm i ssi o n lacks j urisdictio n 

to award dama ges, however. If the Comm ission d oe s award 

rehearing o r reconsid e rat ion Mc Leod reques ts tha t its arguments 

aqa 1ns Ju rt sd1c t1 o n a s pres en e d 1n i s earl i er brie fing 

likewise be recons i dered as tho ugh fu lly set f o rth herei n and 



that an appropriate opportunity for add nional br1efing , 

argument , a nd prese nta tion o f e v i denc e b e p rovided. 
,1 

Dated this ~ da y of Sep t ember, 1999 . 

MAY, ADAH , GERDES & THOMPSON LLP 

By :_N~E=l-L~F\J- L~;~o~N-------­

Attorneys f o r Res pondent 
503 s . Pie r re Stree 
PO Box 160 
Pie r re , SO 51501 
(605) 22 4- 8803 

CERTIFICATE OF SERVICE 

I hereby certify that the gespondent ' s Brief in Opposition 
to Petition for Rehearing was se r ved upon the following on the 

day of September, 1999 , by mail ing a true and correct copy 
thereof to tt-em by first class mail. postage prepaid , at their 
last known addresses , co-wit : 

Sam Kerr 
Attorney at La•..i 
131 St . Joseph St. 
P . O. Box 9007 
Rapid City , SD 57109-9001 

BY : 

Camron Hoseck 
Public Utilities Commission 
State Capitol Building 
500 E Capitol 
Pierre , SD 51501 

NEIL F1JLTON 
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South Dako1a Pubhc Ut1 h11cs Cor111111ss1on 
Stat'-' C:1p11ol Building 
500 E. Capitol 
P,..,•m•. SO 5- ~0 1 
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UTILITIES COM.\tiSSION 

Rc· G S.A.. Inc. \ , ~klt.'Od USA Tck-co111mumca11011 Scn1ccs. Inc. 
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Dear ~l r. Bullard 

EncloSi.-d pkasc fiml thi;- ongmal aml ten copies orC1:11ma111's Reply Brief Re: Pc1111011 tor 

Rchc:1nr1~ on O;tnmgcs Award III the abO\ c-rcforl'llCcd rn:111cr By copy of 1l11s lcucr. counsel for 
R .. ·spondl'III ~kl 1,,'0<l CSA h:1s been scrwd ,,1th th is brief. 
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\\'1ll1.1111 I laas (\\ encl 
GSA. Inc ft\ enc) 

CJmcron llost.'Ck tu enc) 

lk s l'Ctfully. 

,ll.Uf i) /J:!.Ju 
Samuel D. Kerr 



RECEIVED 
PUBLIC UTILITIES COM~11S ION 

FOR THE 
OCT O 7 1999 

SOUT~ 0,1Kf'TA PUBLIC 
11 L1T ~_:; ~UM V.ISSION 

STATE OF SOUTH DAKOTA 

G.S A .. INC , a oulh Dako1a Corpor.u1on. 

hnmant. 

\'S. 

McLEOD USA TELECOM~IUNICATION 
ER\ ICES. INC . :m Iowa Corporntion. 

Respondent. 

TC98- 196 

CLAIMANT'S REPLY BklEF 
RE, PETITION FOR REHEARING 
ON DAMAGES A WARD 

Comes now Claimant GSA. Inc .. :md for its response 10 Rt:spondcnt's Brief in Opposi1 ion 

10 Petition for Rehc:mng. rcspt.-ctfully subnu1s !he following. 

l'hc 111111:i.l pages of McL\.'Od's bncf arc dc\'otcd to 11:0 1>0si t1on that GSA's 1ckphonc 

system ,\as out of scf'\11::e for only a short pcna..l of tune .mJ therefore incurred no damages. To 

suppon this pos111011. Mc lt.-o<l lcJns hca, 1\y on the tt."Sl11nony of Christine Voorhcss. its own 

emplo)ce This is the s:unc employee who dtd nol bt.-comc :mare of tlu: mam.·r 111, ohmg GSA 

unt il :1fler GSA 1101 longer was sc~·cd by Mcleod. In fact, Ms. Voorhcss merely r\.'COl1Struc1cd 

what she bclicvcJ h:1ppcncJ :1flcr rc,·1e,\ ing the vanous documents \\!thin one month of the 

hcanng before thi s Com1111ss1on. (1-1.T al 102.) Furthem1ort.·. Mclt.~'s fac1ual summary 1s 

completely contrndictcd this Commission's own findings. 

In Section I of its hncf. Mcleod asserts that tlu s Conumssmn can .tcct.-pt or rcJcct the 

credibility of evidence conccnung GSA's claim for damag.t.-s, Thal cla1111 ,, :is uncontrnd1ctcJ nnd 

was further supported by tcst m1on) and an cx h1b11 1hat \\ as 11\lrodut\.-d 11110 c\ 1dcnce \\ 1th no 

obJcctton from Mcleod. To support its position. McLeod cites to )IQ\\C' \ ' Fanncrs Coowrauve 



Co.·mi:o· of Matlison. I 31 N. W.2<l 8.J.J (S.D. 1965}. fonhe proposition 1h:ll "e\ 1dcncc may be 

rc.·Jcctcd as unp1.·rsuasn c L'\'en 1hough not dircr1\y controverted." 11 0,\ C\'cr. upon closer 

e:-.:1111111:uion of the~ dli:1sio11 . 1hc South Dakola Supreme Court held that "(tJhc 

pi.:rs11as1H·ncss of e\ 1dcncc may b\.' O\·ercomc C\'Cn lhough uncontro\\.'rtL-J by dirert cvtdcncc." 

W. :11 S.J5. In 1h1s ,·asc. th\.' r,crsu.isi\'cncss ofGSA's d:11nagt-s cl:mn was not O\'Crcomc by dm.:c t 

cv1dencc- or by d1.screcht ing lh:il cv1Jcnc\.' through cross-c:-. :11nin:ll1on of Mr. J1r.1cdc While ii is 

1n11.· that lhc finckr of facl mus\ wcii;h the credibility of evidence. our Supreme Court has hell! 

that uncon1r.1d ictcd ,uni 11ndiscrcd 11cd tcs1imony (evidence) should nol be :irbi1rnrily disregarded. 

Sec. 1.•.g . krhoc; \· Pclmom SUM Bank. 5-l s.D . .J.J6. 223 N.W sss: CmnheJI v Ciwor 

~- lfK) N.W.2d 707 (S.D. 1960). 

lo R1-'1JOL?t f;\c,• \ 'tlOr Co v Selmer. 267 N.W.2d 204 IS.I). 197 ). 1he Supreme Court 

upheld 1he mal court's cnll)' of a Judgment in fo\'or of pl:u ntiff. nOI\\ ithstandins the wrdict had 

been for Jefcndan1. The court fou nd that "there was ahsolutcl)' no c, tdcncc" to support the 

defense , crd1c1 and th:11 "reasonable nunds could not have d1 1Tcrcd" on the foci thut plaintiff 

suffered a lus:. a.'- a n:suh ofdc-fcnd:int's act ions. 267 N.W 2d at 20i 

Whi le II IS tnu: that the crcd1b1 hl )' ofwunc.sscs IS solely Wtlhlll !he Jllry's pfO\'lllCe. 

~~ . .J I t'- \\ '. 2J S36 (S D. 1950). the jur~· is rt11uircd to acrrpl undisputrd 

lt'stimony ,, h1ch has 1101 been objl-cti\'cly ,,c;lkcm.-d on cross-cxam1nauon or disputl-J through 

othet J 1r<.-ct C\ 1d\.'ncc. Sec also. t\r111l1Plion of Nooh\\ ('SJtm lldl Tel CQ., o!J S D. 36. 6 N. W 2d 

J{,5 (SD 19,"2) fin dctcmumng 1hc fair valul· ofH:lcphone company's c;,.ch.mgc 1>ropcrty fo r use 

as a rJIC base" here 1hc reproduction cost new method\\ as used. Public U11li1ies Connmssion 

erred 111 rCJt'1.·tmg part of undisputed 1cs11mony of intcresl dunng cons1mc11011) In this case. the 



Conumss1on. as thl' fimkr of foci. c:1111101 s1mpl) •£norc or chsn:g.ml 1hc und1spu1l-d C\ 1dl·;icc 

prl'SC"nh:d 1hrough the 1cs11111011~ of ;\Ir. Jm:1cc\... JS n,,:11 as thrOU£h E\'.h1b11 M hi- fhe ifam:1gcs 

C\ 1dencc prcs..-nll~ to lh(' Con11mss1on had a re;lSQn:1hlc basis for mcasunng GSA':. loss. 

Solllh \ Hh:hmon: Funn Lill-P:mnc:rshiP, -189 N. \\' .:?d 90S (S.D 1992). Sec also. Ici:.Simi: 

RcUmm; and ID\ Co \ Analoos3 Co. -152 N W.2d 10.i {S.O. 1990) quo1ing Schmidt \' Wildr.u 

~- 261 ~ \\" 2d 11-1. I IS (S.O 1977). Thcrefon:. GSA should han.• been .mard .. .-d the 

rcquc:i.tcd dan1t1g1..--s. SO L ~ -19- IJ- l-l SJX.'C11ically prO\'idcs 1ha1 the comn11ss1on may dctcm1inc 

the nwnl ofilll\' IIIHID orJamagc "h1ch 11 linds to ha,c been sus1amcd by any person. 

tek-con11111mications or motor c:irncr. In this case. there was s11bs1an1ial c, idcncc that GSA 

suOi:m.l damages ;1s a result of the sel"\1cc-s ou1.iges. While 1\kLcod tries to argue that there arc 

dciicicnc11.-s m GSA's damagt·s c laim. !here 1s no such e,•id rnce hefore th is Comn11ssion. Agam. 

thi s e,·1dem:c \\;IS undtspul(·d. GSA \\Ot1ld dr.aw the Commission's aucntion to the pro, is1ons of 

SDCL S 1-26-36(5) 1,.·onccmmg GSA's claun fo r damages. 

As for Sect ion II of McLeod's bncfconccming 1anff"restric1ions," GSA joins the Staffs 

Brief dat .. -d S..-ptcmbcr ~-1. 1999. MtLl-od attempts 10 s1dc1ruck this Commission by ciling low 

from otht.•r states. i1 completely foils to address the outh Dako1a s1a1utory l:tnguagc contained in 

SDCL ~~ -19-13-1 . I :tnJ -19-13-1 -1. In fact. McL1.-o<l docs not C\'Cn cite these s1a1u1es nor docs ii 

prc-st.·111 :my :1rgum..-111 that 1hc-se 1,\ 0 statutes rcsmct thi s Commission's ab1h1y to ;mard damages 

10 1hc ~\\Inch the Con11mss1on finds 10 ha\'i.' been sustmncd by ..u1y person 

Thm:forc. hasnl on the foregoing fac ts um! authorities. as \\ CII as thl· c, 1dcncc prc-scntl-d 

:11 the 11mc of the hc:1ring ofi his m:111..-r. 1nc lml111g the arguments made and au1hont11.·s c,11..-d by 

counsel in its, :trious bri,·fs. GS;\ rl"'Spcctfully rcqucs1s this Co1111111s~1on r1.x·onsid,.·r 11s lk-c1sion. 



pursuant to 1hc pro\l SIDI\S of ARSD 20 10:01 :20 .111d as suggcs1cd by lh<.· Slaff. and a\,ard GS A 

1hc d;i.m:1gi:s soughl and cntl·rcd 11110 cv1dcucc and fo r such 01hcr and funlu:r relief CIS the 

omnussmn dccms JUSI under the circumst:lllCl'S presented. 

0-tt--Datcd th1s ___ day of October. 1999. 

PO AllDRfSS. 

P O Box 9007 
Raptd Ci1y. SD 57709-9007 
(605) 3,i .2000 

13A1 '&-:tOITNSON. COLBATII & KERR 

l 
Sa~ 
Banon R. Banks 

Attomcys for Cl:rnnant GSA. Inc. 

CFRJIFICATt· OF St'RVJCt: 

·111c undcrs1gnl-<l hereby ecru lies 1ha1 he scrvc\l :i copy of the foregoi ng document u1l0n 
the persons herein nc,1 dcs1gna11 .. -d. on tlw date bclo\\ sho"n. by dc1l0si1ini; a copil"S thcn:of in 
the Unucd S1:ucs 111.111 al R.ipu.1 Ctt). South Dakota. fif'$t class poslagc prcp:ud thcrl"Oll . in an 
Cll\"Clop<.· addrcss<.-d as follO\\ s. 10•\\ ii 

Neil Fullon 
Ma)'. Adam. Genies & Thompson 
P. O. llox 160 
P1l"rrc. SD 5750 1-0 loO 

Wilham I laas 
~kL<.-od USA 
PO. llm J l 77 
Cc\lar k.apuJs. IA 52-106-3253 

\\ h1ch addrl'SSCS :m· thl· l:lst addrc!>S<.-S of thc abo, ,·-nanwd persons l,.110\\ n 10 1hc subscriber. 



O:ttl-d th1s __ day of October. 19'>9. 

PO ADPRfSS· 

P. 0 . Bo, 9007 
Rap1J C11y. SD ; 709.900; 
(605) J-1 1-2-100 

B, NKS:-JOIINSO~. COLBATII & KERR 
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BEFORE THE PUBLIC UTILITIES COMMISSION 
OF THE STATE OF SOUTH DAKOTA 

IN THE MATTER OF THE COMPLAINT FILED 
BY DON JIRACEK ON BEHALF OF G.S.A. 
INC., RAPID CITY, SOUTH DAKOTA, AGAINST 
MCLEODUSA TELECOMMUNICATIONS 
SERVICES, INC. REGARDING INADEQUATE 
SERVICE 

ORDER DENYING 
PETITIONS FOR 

REHEARING; NOTICE OF 
ENTRY OF ORDER 

TC98-196 

On November 2 1998 the Public U11h11es Comm1ss1on (Comm1ss1on) received a complaIn1 
filed by Don J1racek on behalf of G SA Inc , Rapid C11y, South Dakota (Complainanl) against 
McleodUSA Telecommumca11ons Services Inc (Mcleod) Compla1nan1 alleges a vanety of service 
interruptions and customer service issues against Mcleod and argues a breaeh of contract The 
Complainant ,s requestmg that rt be reimbursed for its business losses 

Pursuant to ARSO 20 10 01 08 0 1 and 20 1 0 O 1 09 11 a complaint cannot be settled wilhoul 
fonnal actJOn the Commrssion shall deIemi1ne 1t the complaint shows probable cause of an unlawful 
or unreasonable act rate pracltce or om,ss1on to go forward wnh the compta1nt 

On December 7 1998 the Comm,ss1on considered this mauer The Commission voted 
unammous to find probable cause and served tne complaint on McLeod An Amended Compla1n1 
was filed on December 10 1998 The Comm1ss1on perm111ed 1he fihng of the Amended Complaint 
by Order dated December 18 1998 McLeod liled I1s Answer to Complaint on January 7, 1999 

A heanng on ints matter was neld Apnl 15 1999 before the Commission in Rapid C1Iy South 
Dal..ota On August 18 1999 the Commission issued I1s Findings of Fact and Conclusions of Law 
The Comm1sSK1n orcerP.d Mcleod to pay the lollow'lng damages the sum of S4 38 relaled to "failure 
of IransmIss,on Mas hm11ed by McLeod's flied ta nff !he sum of S2 000 00 for damages related to 
McLeod's failure to respond In a I1mely manner to G S A 's repealed requests for corrective action, 
ana the sum of S 1 083 54 for damages related to McLeod's sw,tchmg GS A 10 I1s long-distance 
service ,n a manner ina1 depnved G S A of a one-month penod of free service from N O S 

On SeptemDer 14 ,999 GS A filed a Pe!111on for Reheanng regarding the Findings of Fact 
and Conclusions of Law concemIng the award of damages 10 GS A On September 24, 1999, 
Commission S1aff riled a Petition for Reheanng Regarding Damages On Oc1ober 1, 1999, McLeod 
hlea a response opposir,g tne Pe1111ons for Rehea nng At I1s November 15, 1999, meeIIng, the 
Comm11-'ilOl'l ~stened to tne arguments of 1he par1Ies and took Ihe mailer under advisement At its 
December 14 1999 meettng the Comm1ss1on voted unanimously 10 deny the Pet1t1ons for 
Reheanng Pursuant 10 ARSO 20 10 01 29 the Commiss,on does not find sufficient reason to grant 
tne Pe1111ons for Rehearing It Is therelore 

ORDERED that the Pe111,ons for Reheanng are denied 

NOTICE OF ENTRY OF ORDER 

PLEASE TAKE NOTICE tha11 Is Order was duly enlered on the ;J / a/; day ol December, 
1999 Pursuant lo SOCL 1-26·32 1h1s Order will lake effect 10 days aller the date of receIp1 or 
la 1lure to accept delivery of tne dec1s1on by the panies 



Dated a1 Pierre S0U1h Oa~o1a tn1s ...? J ~ ay of December 1999 

BY ORDER OF THE COMMISSION 

~ ; /7 
"1.1'4;u ' c"?./ /~ J/WIE A ii RG•"m 

✓ 

j JJI /6..l)l I l 
PAM NELSON Comm1ss1oner 

/ 

I - ✓ ..,,,. 
A ,l. o~~.u ,-tA-

LASKA SCHOENFELDER 
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