

































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































CERTIFICATE OF SERVICE

rtify that the Motion to Strike was
_.1/1 day of June, 1999, by mail
to them by first class mail, pos

Karen Cremer

public Utilities Cor
State Capitol Buil
500 E Capitol
pierre, SD 57501

ADAM, GERDES & THOMPSON, LLP

o S

~ NEIL FULTON
Attorneys for Respondent
503 South Pierre Street
PO Box 160

pierre, SD 57501

(605) 224-8803




) LN D

BANKS, JOHNSON, COLBATH & KERR. pror. L1LC.

Attorneys & Counselors at Law

RN g

June 17, 1999

RECEIVED

Mr. Witliam Bullard N
Executive Director

South Dakota Public Utilities Commission

State Capitol Building

500 E. Capitol

Pierre, SD 57501

Re G.S.A.. Inc. v. McLeod USA Telecommunication Services. Inc
TC 98-196

Dear Mr. Bullard

Enclosed please find the original and five copies of € laimant's Response to Motion to
Strike in the above-referenced matter. Thank you for filing the ply. By copy of this letter.
counsel for Respondent McLeod USA has been serv ed

Respectfully,

\
Sarhuel D. Kerr

SDK:lsc
Neil Fulton (wienc)

William Haas (wenc)
GSA. Inc. (wienc)
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PUBLIC UTILITIES COMMISSION
FOR THE
STATE OF SOUTH DAKOTA
(.S A, INC., a South Dakota Corporation, TC 98-196
Claimant, CLAIMANT'S RESPONSE TO
MOTION TO STRIKE

McLEOD USA TELECOMMUNICATION
SERVICES. INC.. an lowa Corporation,

Respondent

COMES NOW the Claimant G.S.A., Inc., by and through its undersigned attorneys, and
hereby respectfully submits the following response to Respondent McLeod USA
Telecommunication Services, Inc.'s Motion to Strike from Claimant’s Reply Brief any reference
1o Exhibit A. Claimant concedes that Exhibit A was not attached to Claimant's Reply Briel and
agrees to strike the reference to Exhibit A from its brief and relies upon the testimony of Don
Jiracek regarding the nature of the language in the telecommunications contracts, including the

contract provided by Respondent

" ___day of June, 1999,

Dated this_

BANKS, JOHNSON, COLBATH & KERR

A A (-
XN ANSA . ———————
Smnu‘j‘l) Ken i
Barton R. Banks
Attomneys for Claimant GSA, Inc
P.O. ADDRE!

P. O. Box 9007
Rapid City, SD §7709-9007

(605) 341-2400




CERTIFICATE OF SERVICE

The undersigned hereby certifies that he served a copy of the foregoing "GSA Inc

Response to McLeod's Motion to Strike” upon the persons herein next designated, on the date

below shown, by depositing a copics thereof in the United States mail at Rapid City. South

first class postage prepaid thereon, in an env clope addressed as follows. to-wit

Neil Fulton
May. Adam, Gerdes & Thompson

P. O. Box 160
Picrre, SD 575010160

William Haas

McLeod USA

P.O. Box 3177

Cedar Rapids, 1A 52406, 3253
which addresses are the last addresses of the abov e-named persons known to the subscr
~

Dated this_{_{__day of June, 1999

BANKS.JOHNSON, COLBATH & KERR

AN

S.;mucH)'Km

P. O. Box 9007
Rapid City, SD §7709-9007

(605) 341-2400




BEFORE THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF SOUTH DAKOTA

|N THE MATTER OF THE COMPLAINT FILED ) ORDER GRANTING MOTION
BY DON JIRACEK ON BEHALF OF GS.A. ) TO STRIKE

INC., RAPID CITY, SOUTH DAKOTA, AGAINST )

MCLEODUSA  TELECOMMUNICATIONS ) TC98-196
SERVICES, INC. REGARDING INADEQUATE )

SERVICE )

On November 2. 1998, the Public Utilities Commission (Commission) received a
complaint filed by Don Jiracek on behalf of GSA Inc. Rapid City, South Dakota
Complainant) against McLeodUSA Telecommunications Services, Inc (McLeod) The
Complainant is seeking $33,000 in damages for lost business On December 7, 1998, the
Commission ordered a finding of probable cause to go forward with this complaint. The

mmission approved the amendments to the complaint on December 14 1998. A
ng in this matter was held on April 15, 1999. On June 3 1999, Complainant filed a

Reply Br ich purported to have attached Exhibit A. There was reference made to
nioit A in the Reply Brief, however. it was not attached to the Reply Brief. On June 11

1 4 filed a motion to strike any reference to Exhibit A and Exhibit A itself as
nant's Reply Brief. On June 18, 1989, Complainant conceded that

ed to the Reply Brief and agreed to strike the reference to Exhibit

osmmission finds that it has jurisdiction over this matter pursuant to SDCL 1-
4 1. 49-13-4,49-13-13, 49-13-14 1, 49-31-3, 49-31-7 49-31-7 1, 49-
< 49-31-38.2, 4931383, 49-31-60 through 49-31-68

ORDERED. that pursuant to SDCL 1-26-21 the motion to strike Exhibit A from
plainant's Reply Brief is hereby granted

Dated at Pierre. South Dakota. this _/4 U' day of July, 1999

I
CERTIFICATE OF SERVICE BY ORDER OF THE COMMISSION

([ #M/ gﬁém
7JAMES A BURG, Chairmgsf

v

1 /
/ ) / V 7 ¢
PAM NELSON, Commissioner

LASKA SCHOENFELDER. Commissioner




BEFORE THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF SOUTH DAKOTA

IN THE MATTER OF THE COMPLAINT FILED ) FINDINGS OF FACT AND
BY DON JIRACEK ON BEHALF OF GS.A. ) CONCLUSIONS OF LAW;
INC., RAPID CITY, SOUTH DAKOTA, AGAINST ) NOTICE OF ENTRY OF
MCLEODUSA TELECOMMUNICATIONS ) ORDER
SERVICES, INC. REGARDING INADEQUATE )

SERVICE ) TC98-196

ssion (Commussion) received a3 complaint
City. South Dakota (Complainant). against
Complainant alleges a vanety of service
eod, and argues a breach of contract. The

if a complaint cannot be settled without
mplaint shows probable cause of an unlawful
'orward with the complaint
Commission con: s matter. The Commission voted
and served the complaint on McLeod. An Amended Complaint
e e filing of the Amended Complaint
to Complaint on January 7, 1999

1999, before the Commission in Rapid City, South

was incorporated into G S A's Post-Hearing Brnef.
and G S A’s Reply Bref received by the Commission
at page 7 thereof, states "At the same time, McLeod

carners all have similar language in their contracts
ttached at [sic] Exhibit A and incorporated herein by this

Strke any reference t -

C ct. On June 18 |9‘)9 GSA
nke conceded that “Exhibit A was not attached to Claimant's Reply

he reference to Exhibit A The Commission, on July 16, 1999

Granting Motion 1o Strike
Duning arguments conceming the Motion to Strike. heard by the Commission at its reguiarly
scheduled meeting on July 13, 1999, G S A asu d the Commission to take "administrative notice
that all telecommunications providers doing business in G S A 's market area include in their tanffs
on file with the Commission, and in their special customer contracts, language limiting their liability
n a manner similar to the limitation of wa ility 1anguage cited at page 12 of McLeod's "Bnef of
Respondent” Further, GS A | at page 3 of its Reply Brief tends that "McLeod's contractua
attempt to limit its liabihty for breach is an mev"O':eac\e contract of adhesion and is otherwise
against the public policy of this state

Based upon the evidence of record, the Commission makes the following Findings
and Conclusions of Law

FINDINGS OF FACT

1 e Clamant, GS A, Inc, is a wholesale supply company primanly doing business with federal
agencies, "representing 1,000 different manufacturers, everything from pumps, generators, linens




and conducting such business “just by phone and fax HT
endent upon telecommunications services for the conduct of its

represe S 5 d business from G S A They represented to G S A that they
vide expanded services at rates lower than currently being paid to U S West for local
that long-distance services would be lower ($.08 per minute), and that Leod
r international calls at a rate equal to or lower than G S A’'s current carrier, NO.S. Don
elying in part on such oral representations, signed a service agreement
(HT at9, 14). On August 21, 1998 Jiracek signed an addendum

he special international pricing. (H.T. at 17)
cLeod did not provide Don Jiracek with a copy of Page 2, (Telecommunications Service
Agreement Terms and Conditions), Page 3 (Directory Information), Page 4 (Reporting Options
er Form) and Page 6 of the McLeodUSA Service Agreement. (H.T. at 16-19, 67, Exhibit
t present testimony or sworn statements of McLeod representatives to

k's testimony

dUSA Service Agreement is silent concerning dates for switching local and long-
M (HT. at 119, Exhibit 1-1)

ter to McLeod on September 17, 1998, stating that McLeod was not
ance rates. (H.T. at 25, 45, Exhibit 1-A) G S.A. sent a letter to McLeod
terminating the long-distance service because MclLeod could not meet
t 25, 45 Exhibit 1-A) G S A requested McLeod 1o continue with local service
of September 21, 1998, to McLeod

6 G SA became aware in late September 1998, that McLeod had switched G S A 's long-distance
service to McLeod in August 1998, despite GS A's desire to have the long distance service
switched in late September 1998 (H T at 28-29) G S A lost one month of free long-distance
service romNO S

G S A's local service was switched from U S WEST to McLeod on September 23, 1998

8 G.SA's letter. dated September 21, 1998, i1s a wntten ratification of the oral request of Don
Jiracek, made concurrent with the August 18, 1998, signing of the Service Agreement, to delay long-
distance serv with McLeod until G S A utilized the one-month bonus service pursuant to its "plus’
contract with N.O HT at28-29)

9 Beginning on September 24 or 25, 1998, G S A began to expenence telephone and facsimile
problems (HT at 1-32)

10. G.S.A was without main line service from September 25, 1998, through September 28, 1998

HT 12 out toll free service (H.T. at 177)

calis from September 28 1998, through September 30
ntinued to expenence telephone

ed telephone service problems from
also expenenced service




nstances of
and GS A

ng in a timely
he assistance

and imposing upon
was as a result

5S A ofaone

as thereby damaged in the amount of

CONCLUSIONS OF LAW

1 The Commission has junsdiction in this matter :‘.'s,a"' o
ncluding 49-13-1 through 49-13-14, inclusive. and SDCL Ch

49-3 49-31-7 2, 49-31-10, 49-31-11, 49-31-38

through 49-31-68, inclusive, and ARSD 20:10.01.07 01 "’Ku:}" 201

2 The Commission has the statutory authonty to award the types of damages sought by G S A
SDCL 49-13-14 states, “The commission may determine the extent of injury or damage which
it finds to have been sustained by any person, telecommunications motor carner. If the
commission determines that any person is entitled 1o reparation or to an award of damages, the
commission shall make an order directing the telecommunications company or motor carrier to pay
to such person the sum of money to which he may be entitied. on or before a named day " This
section together with the citations of Paragraph 1 above permit the Commission to award damages
of the type sought herein

sounds in tract, seeking damages for breach of contract Complaints concerning

outage are collateral and in addition o the allegations of breach of contract

co ds th, e Commission’s regulation at ARSD 20:10.07:05, expressly limits a
telecommunications company's liability for service outage to a pro rata refund of the monthly charge
The Commission finds that McLeod serves fewer than 50,000 local exchange subscribers, and
therefore, pursuant to ARSD 20 1005 01, 1s exempt from Chapters 20:10.05 to 2010 10, including
ARSD 20:10.07.05 CL 49-31-51)
5 und at page 2 of E:m:~ 1-1, the McLeot
Agvgevnent was :hmu‘;g: byGSA o grounds (1) That a copy of page 2 was not pro
to Don Jiracek and therefore cannot b d a part of the contract, and (2) The im 'a on o
liability paragraph is unenforceable because it is a contract of adhesion, contrary to public policy, and
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fore unenforceable
sfore unenforceable

mmune from liab

s agreement

t to the applicable out-of-service credit under the

Jue st Remedies under this agreement are exclusive and

nbed herein  NO WARRANTIES. THERE ARE NO WARRANTIES

N BUT LIMITED TO WARRANTIES OF
A PARTICULAR PURPOSE

mission will nc ive notice that all telecommunications contracts existing
N y marke or about August 18, 1998, contained language similar in scope to the
Limitation of Liability Paragraph (8) quoted above The Commission does not have on file copies

f special contracts ne 1 betwee: lecommunications carners and customers. However
Paragraph (8) references the tanff McLeod had on file with the Commission in Aug: 1998 to hmit
ts hability “Any McLeodUSA lability to customer for any damages of any kind under this agreement
sha! t exceed, in amount sum equivalent to the applicable f-service credit under the
governing tanff and/or cata st” (emphasis added

7 The governing tanff AugL 998, with the Commission stated
of the transmission shall not exceed an amount
ne applicable tanff (for regulated services) and
contract (for all other services) for the call

ommission as a service issue, then npened into a

contends the Commuission 1s without junsdiction o0 adjudicate

he Commission, at paragraphs 1 and 2 of the Conclusions of Law

ned that it does This determination is significant It controls the
ssion may awardto GS A

Accordingly, damages in this matter, as
ot exceed a refund of McLeod's charges to G.S A for
yond that amount must be predicated upon McLeod's alleged breach
e “failure of transmission.” (emphasis added)
ntract was void for breach based upon failure to meet the price. (H.T
act la 3 en a party matenally breaches an agreement, the injured
has the ng h See 726, 17A Am Jur. 2d). Under this pnnciple
od's ack 3 c te the alleged breach leaving G S A witha
eod without the protection of its Paragraph (8)
od's tanff imitations remain troublesome for G S A
voidable, but it does not erase a taniff approved by
anguage
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DAMAGES

se

ssion, limits damages for “any
credit of charges

must be limited to harm relatec
f transmission

of transmission,” as limited by McLeod's filed
the sum of $4.38, and it is

ond in a tim

10 seek the assistance

jeopardized G.S A 's business, and Imposing upon

and expense in seeking relief in this matter, McLeod is directed
0.anditis

switching G S A to its long-distance

J free service from NO.S . McLeod

SE NOTICE that this Order w d the 18th day of August, 1999
Pursuant to SDCL 1-26-32. this Order will take effect 10 days after the date of receipt or failure to
accept delivery of the decision by the parties

Dated at Pierre, South Dakota, this 18th day of August

2
1

‘ BY ORDER ¢
‘
\
‘
‘
|
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South Datota

l'uhlu‘ tilities Commission

) East Capitol Ave

August 18

1 1-90 So‘v; e Road
Rapid City, SD 57703-9523
Capitol Offic

Telephone (60%)773-3201
FAN (605)773.3509

iam A Haas
ate General Counsel
Transportati
Warehouse Di
Telephone (605)7

FAN (608)773.3126 pids, 1A 52406-317

Consumer Motline

ierre, South Dakota 5750

1. Colbath & Kerr
P. 0. Box 900
Rapid City, SD 57709-9007
Mr. Neil Fulton
Attorney at Law
May, Adam, Gerdes & Thompson
P. O. Box 160
Pierre, SD 57501-0160

18003321782 2 GSA ComplainMcLeodUSA

t TC98-196
Ty Ihe

13005771118

Internet Webnite
www. puc state.sd v pus

of Order

Pam Nelwon

d each of you a

of Entry of

Laska Schoeafelder

gust 17, 1999

August 18. 1

f you will find a co|

py of Findings of Fact
dated AL

Order d
of Entry of Orde

and replace that do

py of these Findings of F

18, 1999

August 17, 19 hov
in that document

and Conclusions of Law
with reference to the above

and Conclusions

Please disregard the
ument with the enclosed
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Execul
South Dako

State Capitol

Pierre, SD 5750

TC-98-196
RE: G.S.AL Ine




MclLeodUSA

September §, 1999

Mr. Donald Jira
GSA. Inc

4509 South 1-90
Rapid ( SD §

Re:  Ordered Payment of Judgment

Dear Mr. Jirace

¢ cheek m the amount of $3,087.92 to satisfy the judgment ordered

Public Utilities Commission in Docket No. TC98-196

Sincerely

A K
William A |

Associate General Counsel

i




GROSSAMT | DISCOUNT |  NET AMOUNT

[ ToTAS |

ricteodusy
MCLEODUSA CORP
BOX 1177 CEDAR RAPIDS IA 52406
08/31/99

PAY THREE THOUSAND EIGHTY-SEVEN AND 92/100

GSA,INC 99 50
4509 SOUTH 1-90 SERVICE ROAD
RAPID CITY SD 57703-95:

*OMABS5E"




,JOHNSON, COLBATH & KERR. pror. L1C.

Attorneys & Counselors at Law

September 13, 1999

Mr. William Bullard

Executive Director

South Dakota Public Utihities Commussion
State Capitol Building

500 E. Capitol

Picrre, SD 57501

GSA.Inc v. McLeod USA Telecommunication Services, Inc

1C 98-196

Dear Mr. Bullard

Enclosed please find the onginal and ten copies of € Taimant’s Venfied Petition for
Reheaning Re: Damiages Aw
Damages Award in the above-referenced matter
or Respondent Mcleod USA has been served with these two

1 Brief in Support of Verified Petition for Rehearing Re
Thank you for filing the petition and bricf
By copy of le I f

documents

Respectfully

Samuel D. Kerr

SDKlsc

Neil Fulton (wie
Wilham H

GSA. Inc
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TTES COMMISSION
FOR THE
OF SOUTH DAKOTA

South Dakota ( TC 98-196
VERIFIED PETITION
FOR REHEARING

RE: DAMAGES AWARD

McLEOD USA TELECOMMUNICATION
SERVICES, INC . an lowa Corporatior

ounsel of record, who
ms of SDCL § 1-
3land ARSD.§ 2 1:30:01 ue of the Cc n's award of damages
in favor of Cla nc., in total amount of Three Thousand v-Seven Dollars &

92/100 (S3,087 T rt of this Verified Petition, Claimant hereby incorporates those
T

it portions of the Tra Pt  of the April 15, 1999, heaning before the Public

Utilitics Commission in Rapid City Dakota; all damages exhibits introduced into evidence
at said hearing; G.S.A. Inc's Tnal Brief served an 1 filed by G.S.A.. Inc.. on April 13, 1999; and
G.S.A's Post-Tnal and Reply Brief
Specifically, Claima 1 m on to A n those Findings of
Fact and Conclusions of Law addressing the award of damag aimant. With respect to the
Commission's Findings of Fact. Claimant requests the Commission reconsider the following
Finding No. 135 nission f i that McLec nsible for

repeated instances of "failure of transmusston” related to t ent with Claimant




Commission only awarded $4.38 for this item of damage. The evidence at

showed that Mclcod was not only responsible for "falure of tr but was

also responsible for other service outages which should have been awarded to Claimant under the

appropriate damage claim

Finding No. 16: The Commission found that McLeod failed in its customer

ant, including responding to Claimants complaints and forcing Claimant

responsibility to Cla

time and frustration in secking relief. Yet the Commission only

to mcur additional cost

despite the undisputed evidence at the hearing that Claimant's

ded $2,000.00 10 Cl

f busines i higher. McLeod did not dispute any damages evidence during the

hearing nor did MclLeod object to Claimant’s damages exhibits. Therefore, the Commission

should have found that Claimant was damaged in the amount specificd during Don Jiracek's

testimony and as sh »n the damages exhibits.
8- The Commission found that Claimant's total damages were only

stated du Claimant's hearing testimony and as expressed in

the damages the Commission should have found that Claimant was damaged in

t specified d Don Jiracek’s testimony and as shown on the damages exhibits

the amoun!

Further. with respect to the Commission’s Conclusions of Law, laimant respectfully

the Commission reconsider the eight Conclusions in light of the Claimant's claims (i.c..

requests

breach of contract) and the undisputed evidence of Claimant's damages as explained above and
further detailed in Claimant's Brief in Support of Verified Petition for Reheaning Re Dama;

Award. which Brief is served and filed simultancously herewith and incorporated herein as if set

forth in extenso




@ N

Dated this

ey

BANKS. JOHNSON, COLBATH & KERR

i B (N

P P
Sanudel D. Kerr
Barton R. Banks

Attorneys for Claimant GSA, Inc

P. 0. Box 9007
Rapid City. SD 57709-9007

(605) 341-2400

STATE OF SOUTH DAKOTA )
) ss: VERIFICATION

COUNTY OF PENNINGTON )
Don Jiracek, being first duly swom upon oath, states that he is the President of GS A,
Inc. and in that capacity is authonized to execute binding contracts for the corporation; and that
he is the person named in and who subscnbed to the fc »ing VERIFIED PETITION F OR
REHEARING RE: DAMAGES AND AWARD in his capacity as an officer of G.S.A., Inc
4 s
Dated this | 2~ day of September. 1999/

{ § /W
Bl Atk )
Don Jirag

oY
o before me this | % “day of September, 1999

Subscribed and sw¢

o I
Y PUBLIC, South Dakota

My Commussion Expires

(SEAL)




CERTIFICATE OF SERVICE

The undersigned hereby ¢ crtifies that he served a copy of the foregoing GSA Inc’s
Petition for Reheanng Re Damages Award” upon the persons herein next designated, on the

date below shown, by ositing a copies thereotin the United States mail at Rapid City South

Dakota, fir 1 thereon, in an envelope addressed as follows, to-wit
Neil Fulton
Mav. Adam, Gerdes & Thompson
PO Box 160
Picrre. SD $7501-0160

William Haas
fcleod USA
P.0. Box 3177
Cedar Rapids, 1A

52406-3253

which addresses arc the last addresses of the above-named persons known to the subscriber

of September, 1999

BANKS. JOHNSON, €Ol BATH & KERR

Samc] D Ker

P. O. ADDRESS

P. O. Box 9007
Rapid City. SD 5

(605) 341-2400

7709-9007




PUBLIC UTILITIES COMMISSION
FOR THE
STATE OF SOUTH DAKOTA

G.S A INC., a South Dakota Corporation, TC 98-196
BRIEF IN SUPPORT OF
VERIFIED PETITION
Vs FOR REHEARING

RE: DAMAGES AWARD

Claimant

Mcl EFOD USA TELEC OMMUNICATION
SERVICES, INC... an lowa Corporation,

Respondent

INTRODUCTION

On August 18, 1999, the Commussion entered its order in this matter finding that Mcl cod

had failed to provide adequate ransmission SErvices and further had failed to umely respond to

Claimant GSA's complaints for corrective action due to various service outages and other

problems experienced by GSA in August. September and December 1998, The Commission also

ordered Mcl.cod to reimburse GSA for McLeod's improper switching of GSA's long distance

service which deprived GSA of one month's free service from its prior long distance carrier. The

total damages awarded to GSA was Three Thousand Eighty-Seven Dollars & 927100
(S3,087.92)

GSA has filed a verified petition requesting that the Commission reconsider its award of

amages GSA incurred as a

as these damages do not fully compensate GS A for the d:

damages

result of Mcicod's acts and/or onussions. GSA respectfully submits this Bnefin support of that

verified petition. Given the clear authority this Commission has to award damages of the type




sought by GSA. the Commission’s atiention 1s respectfully directed to the following und sputed,
material facts of this case concermning damages
UNDISPUTED MATERIAL FACTS AS TO DAMAGES
' September 24 or 25, 1998, GSA began to expenence telephone and
facsimile problems A 3 1 GSA's local service was switched from U.S. West 1o
Mcleod on Septer
ne service from September 25, 1998, through September
1e. GSA did not have any toll free service. (H.T. at
15 a local telephone service problem. (H.T. at 129)

GSA was 2 unable to receive "1-800" calls from September 28, 1998, through

September 30, 1998, (H T at 112; Exhibit 1 K). From October 1, 1998, through October 7,

1998, GSA co d 10 experience telephone service problems. (H.T. at 32, 161-162)

D GSA also experienced telephone service problems from October 7, 1998, through
October 13, 1998, (H T at 88-91, 114; Exiibit 1-K). GSA in was without service in carly
December 1998, (H.T. at 40, 166)

Mc wcknowledged that GSA suffered service problems. (Exhibit 1-K).
McLeod furthe nowledued that GSA's business was impacted by the service problems (HT

edges that it was responsible for any service problems suffered by

GSA suffered damages 1o its business as a result of the service outages and other
ce problems. (H.T. at 46-48; Exhibit 1-M) These damages are set forth in Exhibit 1-M

(HT at46-47)




DN

e

Thes ted facts were the specific findings of the Commission. (Please see
isions of Law: Notice of Entry of Order entered on August 18, 1999.)
the April 15, 1999, Commussion hearing. GSA presented evidence of
various service problems for which McLeod is responsible. (H.T. at
46-48; Exhibit 1 During that hearing, MclLeod did not question the kind or amount of
damages asserted by GSA. Nor did 1t object to the damages exhibit. Again, th damage
undisputed
DISCUSSION AND AUTHORITIES
The Commussion correctly held that it has jurisdiction in this matter and, further, that it
has the authority to award the types of damages sought by GSA under the provisions ol SDCIL
§ 49-13-14. The Commission further correctly concluded that GSA's claims aganst McLeod

sounded in, among other things. breach of contract and that “[¢ Jomplaints concerning service

outage are collateral and in addition to the allegations of breach of contract.” (Please see

Conclusion No. 3 in the Commission's Findings of Fact and Conclusions of Law; Notice of Entry
of Order entered on August 18, 1999.)

Yet despite these legal conclusions, the Commission did not award any damages to GSA
for GSA's loss of business, loss of business opportunity, and related damages due to McLeod's
breach of contract. Rather, the Commission only awarded damages for (1) "failure of
transmission.” (2) GSA's "frustration, time and expense n seek relict™ and (3) GSA's
deprivation of one-month’s free long dist 3 GSA's prior carnier. (Please sce
Findings of Fact and Conclusions of Lg ntry of Order entered on August 18, 1999.)

The Commussion’s order as 1« other damages sought by GSA




The Commission’s decision is apparently centered on its position that GSA's damages are

ted by the approved tanff (for transmission failure only) on file with the Commission in
August 1998

However, as explained below, this position is not supported by the governing

statutory scheme in South Dakota.

SDCL § 49-13-1 provides, in pertinent part, that “[a]ny person complaiming of anything

done or omitted by any telecommunications company or motor carner subject to the provisions

of this title 1n contravention of the provisions thercof, may apply to the commission for rehef”

This statute is supported by SDCL § 49-13-1.1 which provides an unrestrained night of a

customer to claim damages from a telecommunications company such as Mcl cod.” In

reviewing a request for relief under these statutes, the Commission 1s empowered to "determine

the extent of any injury or damage which it finds to have been sustained by any person,
telecommunications or motor carrier.” SDCL § 49-13-14
SDCL § 49-13-14 is not limited in scope by any tariff which may be filed with the

Commission. In fact. SDCL § 49-31-12 provides that the PUC 1s to make a schedule of

ble fares. rates and prices for telecommunications companics. | nder SDCL § 49-31-

nd prices in tanffs are presumed fair and reasonable Therefore, any tanff that

attempts to limit hability 1s a violation of this statutory scheme McLeod's tariff attempts to limit

SDCL § 49-13-1.1 provides that "[a]ny person claiming to be damaged by any

telecommunications company or motor carrier may cither make complaint to the commission or

may bring suit on his own behalf for recovery of damages in any court of competent jurisdiction
in this state, but no person may purs

e both remedics at the same time.”

A telecommunications compa

contained in SDCL § 49-31-12.2

v's responsibilities regarding rates and prices are
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apparently determined, customers such as GSA
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failure to me (P
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jage seemi
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GSA., South Dakota has a specific statute
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§ 1175, p. 304; Baker v. Wilbum, 456 N.W 2d 304, 306 (SD 1990) (a matenial breach of one

aspect of the contractis a material breach of the entire contract). In this case, Mcl.eod promised

to provide local and long-distance service to € 3SA and knew that GSA's bus

dependant upon the adequacy ofits telephone service. (H.T.at 7.201) ¢ that in order to

L the GSA account, McLeod promised that it would meet or beat the service provided by U.S

West and NOS. (H.T. at 10-11)." However, by signing a contract promising the provision of

service, Mcl cod promised to provide sufficient telephone service to GSA. It failed 10 do so. In

fact. in relation to these promises, McLeod admits that its service failed on several occasions.

While it argues that the initial and admitted four-day interruption of service was insignificant, the

ate of ant enough to GSA to

the problems suffered by GSA in this case clearly was significs

make numerous complaints to Mcl.eod and to the PUC

Morcover, the aggregate of the problems suffered by GSA while under contract for

MecLeod's “service™ were indeed material to GSA whose business affairs were essentially “log

jammed” between September 25 and October 7, 1995, and again in December 1998 due to the

<t that it could not communicate with its customers. In fact, Meclcod was unable to remedy the

problems. Therefore, the repeated service problems admittingly experienced by GSA constitute

a matenz lack of performance by Mcleod

Finally. the case law in South Dakota is clear that any attempt by a telecommunications

¢ such as that contained in Paragraph 8 of Mcl.c ntract 1s void

sed the contract for long distance and local service When McLeod could not
dy provided 1o GSA by NOS, GSA wrote to Mcleod

listance services al
of time during which

act. Mcleod continued to provide local service fora period
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estemn Bell Telephone Co., 358 N.W.2d 241 (S.D.1984) In Rozeboom, the South

Dakota Suprer
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the Court, in [
700 (S.D.1982). citn

ApLs.. 635 Misc
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ents wherehy one party is left without a remedy for anc
nd should be declared

effect, Mclcod could never be held

o the extent of its own limitin

10 GSA for damages GSA

ties in South Dakota
from
the extent of
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and award GSA the dam g tered into evidence, including Exhibit 1-M and for

such other and further rehef as the Cor 1 deems just under the circumstances presented

A+

Dated this__|_7_7_ day of September, 1999

BANKS. JOHNSON, COLBATH & KERR

{1

Samucl P. Kerr
Barton R. Banks
Attorneys for Claimant GSA,

P. 0. ADDRESS
P. O. Box 9007
Rapid City, SD $7709-9007
(605) 341-2400
CERTIFICATE OF SERVICE

The undersigned hereby certifies that he served a copy of the forege iSA Inc.'s "Brief

hon the persons herein next

in Support of Petition for Rehearing Re: Damages Award"
¢ 4 copies thereof in the United States mail at

designated. on the date below shown, by A|Lpn~llm
Rapid City, South Dakota. first class postage preps aid thereon, in an envelope addressed as
follows, to-wit
Neil Fulton
May. Adam, Gerdes & Thompson
P. O. Box 160
Pierre, SD 57501-0160

William Haas

McLeod USA

P.O. Box 3177

Cedar Rapids, 1A 52406-3253

which addresses are the last addresses of the above-named persons known Lo the subscriber




¢

day of September. 1999

BANKS. JOHNSON, COLBATH & KERR

YA
< A A

Sarhuel p. Kerr

P.O. ADDRESS

P O. Box 9007
Rapid City, SD 57709-9007




South Dakota .
% Public Utilities Commission

Mr Neil f
Attorney
May. A

P O Box 1€
Pierre

Jomplaint/MclLeodUSA
ket TCYB-19¢
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BEFORE THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF SOUTH DAKOTA

IN THE MATTER OF THE COMPLAINT FILED STAFF PETITION FOR
BY DON JIRACEK. ON BEHALF OF G.S.A REHEARING REGARDING
INC., RAPID CITY, SOUTH DAKOTA, AGAINST DAMAGES
MCLEODUSA TELECOMMUNICATIONS

SERVICES, INC. REGARDING INADEQUATE TC98-196
SERVICE

LA

and joins
f damages decided in t
any stated by GSA in its Pe!

1 is not bound by
ked at by itself or as

nits McLeod's liability

t 1s contrary to law
49-13-1 1 which allows a

e that claim d by the
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1s set forth above
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ally support

e

Dakota law of

o

Staff

e

the record and tf
nsider the matter

see ARSD

Camron Hoseck

Staff Attorney

South Dakota Public Utilities Commission
500 East Capitol

Pierre, SD 57

Telephone (605) 773-3201

CERTIFICATE OF SERVICE

\ereby certify that copies of Staff Petition for Rehearing Regarding Damages were
served on the following by mailing the sam them by United States Post Off

Class Mail, postage thereon prepaid, at the address shown below on this the _sf

tember, 1959

Mr. Samuel D Kerr Mr Neil Fulton

Attorney at Law Attorney at Law

Banks, Johnson, Colbath & Kerr May, Adam, Gerdes & Thompson LLP
P O Box 9007 P O Box 160

Rapid City. SD 57708-9007 Pierre. SD 57501-0160

Mr. Willam A Haas
Associate General Counsel
McLeodUSA

P O Box 3177

ar Rapids. 1A 52406-3177

,,,%‘,Y_ i

Carfiron Hoseck
Staff Attorney




MAY, ADAM, GERDES & THOMPSON LLF

PIERRE, SOUTH DAKOTA 57501-0160

September 30, 1999
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original a copies of
on to Petit f Rehearing
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orney
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RESPONDENT’S BRIEF IN
MMUNICATIONS OPPOSITION TO PETITION
AN I0WA FOR REHEARING

PROCEDURAL HISTORY AND FACTS
brought t

(hereafter “Commis

evidenti

ing on Ap 15, 1999,

and exhibits presented at nat hearing,

°t and conclusions
ound that GSA had suffered fail
and that otal damages recoverable under cable law were
$3087.92. Couns £

for GSA filed a petition for

:ptember 13, 1999, which ¢

September

i entered

hereafter
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mages awarded to GSA because
or amount of damage asserted by
id not properly apply the law in
Commission, as the finder of fac n a conteste
to assess the credibility of evide and
1l1t, however. Additionally
recognized that McLeod’s properly approved
law and limi the ar 1t of
jamages available
THE PUBLIC UTILITIES COMMISSION AS FINDER OF FACT IN A
CONTESTED CASE MAY ACCEPT OR REJECT EVIDENCE BASED ON AN
ASSESSMENT OF CREDIBILITY.
contested cases such as this, the
the finder of fact. See e.d., SDCL §§ 49-13-1
finder of s )le judge of the eviden
determine which
Insurance Co., 1
necessary for the finder a o accept any witness statements

uncontradicted. Howe armers ve Cremery of

N.W.2d 844, 845 (S.D. dence may &

rejected as unpelrsuasive even though not

unsel for both GSA and

arguments that McLeod did not object to GS

damages. Objections are required to note and pr




counsel
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lude that GSA's
Exhibit M also multi
during the period of time at
increase the resulting ca
damages.

Perhaps most problematic is that the calculations assume a

total iov of GSA’s operations. This estimate 1s flatly

ed by the evidence. he total time period of service
was several days, not over a month as Exhibit M
tionally, GSA was never totally without service.
did n separate instances, no evidence
that GSA was ever completely without telephone
less that it was without service for over a month.
In fact, McLeod billing records showed subs tial traffic during
the period GSA calculates as a total shutdown in Exh
(Exhibit . The period of service interruption alsc
two weekend da which GSA itself pointed out would not have
produced business. (HT at 49). Based on this rec
Commission act reasonably in discounting Exhibit M’s estimate
of damages.
's petition for rehearing is t
iid not totally agree with GSA’s story and GSA does
not a sufficient basis for rehearing or

reconsiderati however. Were rehearing granted eve
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i not agree totally
ets would ever close. Because the Commission’s
fact are based on 23 reasonable interpretation ©
sSA's petition for rehearing and staff’s recommendat
recc ideration should pe denied.

11. THE COMMISSION MADE AN APPROPRIATE AWARD OF DAMAGES IN LIGHT
OF THE LIMITATIONS PLACED ON THEM BY MCLEOD’S TARIFF.

Tariffs approved by and filed with utility regulatory
issions “have the s force and effect as if directly

legis re.” 64 AmJur. 2d, Public Utilities,

. Regulating rates and services for

is legislative 1in character whether done by the

legislature jirectly or by delegation to an administrative body.

see also 738 C.J.S. approved by

therefore take on the fo lav d bind the

g within their

4 tariff which was

ty due to any f

not exceed an

contract other
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nterruption, “beginning with

or discovery by McLeod, of the interruption.
language limits the recovery for service disrup
for the iod of dis or excludes re
profits that fc

The arguments c 1T 1 or GSA and Staff tt

cannot operate i liabil have been uniformly rejected.

See e.g., MCI Telecommunications Corp. V. Mail,

Supp. 64 (D.R.I. 1991); Stern v. General Telephone

California, 50 Cal. App. 5 outh Western Bell

Rucker, 537 S.W.2d 326 (Tex. App

495 F. Supp.

olding tariffs may
limit liabil provide a
authority c fact, that
argument runs directly contrary to
who have sidered this issue.
McLeodUSA has been permi 2d anc Juire: perate under

its tariff since
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produces here does t change the validity

e

reover, the service agreement entered into by GSA

o

specifically incorporates McLeod’s tariff. (Exh

~Jine

of 6, 10. General Provisions).

McLeod’s tariff was properly approved and filed by the
Commission and available to anyone who wanted to do business with
McLeod. An approved and filed tariff must be presumed to be

SDCL § 49-31-12.1. For the Commission to now tell
nnot do business under the terms and conditions
previously approved would be a dangerous
and switch McLeod was required to operate
tions imposed by the its ta and basic

fairness would be violated if the

staff to just change those rules when an

requlated by the Commission
under those conditions of
MCLEOD REQUESTS RECONSIDERATION AND REHEARING ON ITS
APGUMENTS THAT THE COMMISSION LACKS JURISDICTION TO AWARD
DIMAGES .
the arguments presented abov
sideration is inappropriate

arguments that the Co




NEIL FULTON i
Attorneys for Respondent

certify that the Respo

r Rehearing was served
smber, 1999, by mailing a true ar
postage prepai




BANKS, JOHNSON, COLBATH & KERR. rror. L1.c.

SN

Attorneys & Counselors at Law

T

October 6, 1999

Mr. William Bullard

Executive Director

South Dakota Public Utilities Commission
State Capitol Building

500 E. Capitol

Pierre, SD 57501

Re GSALInc. v
TC 98-196

McLeod USA Telecommunication Services, Inc

Dear Mr. Bullard

Enclosed please find the original and ten copies of Claimant’s Reply Brief Re: Py

etition for
Rehearing on D

2es Award in the above-referenced matter. By copy of this letter, counsel for
ndent Mcleod USA has been served with this brief

Respectfully

I )
\Jzud 1
Samuel D. Kerr

SDKsc

Neil Fulton {w/enc)
William Haas (w/enc)
GSA, Inc. (wenc)

Cameron Hoseck (w enc)




RECEIVED
PUBLIC UTILITIES COMMISSION
FOR THE
STATE OF SOUTH DAKOTA

G.S.A.. INC.. a South Dakota Corporation, I'C 98-196

Claimant, CLAIMANT'S REPLY BRIEF
RE: PETITION FOR REHEARING
ON DAMAGES AWARD

McLEOD USA TELECOMMUNICATION
SERVICES. INC., an lowa Corporation,
Respondent
Comes now Claimant GSA. Inc., and for its response to Respondent’s Brief in Opposition
to Petition for Rehearing, respectfully submits the followir
The initial pages of McLeod's brief are devoted to its position that GSA's telephone

system was out of servize for only a short penod erefore incurred no damages. To

support this position, McLeod leans heavily on the testimony of Christine Voorhess, its own
employee. This is the same employee who did not become aware of the matter mvolving GSA
until after GSA not longer was served by McLeod. In fact, Ms. Voorhess merely reconstructed

what she believed happened after reviewing the various documents within one month of the

hearing before this Commission. (H.T. at 102.) Furthermore, McLeod's factual summary 1s

completely contradicted this Commisston’s own findings

In Section | of its brief, McLeod asserts that this Commission can accept or reject the

credibility of evidence concemning GSA's claim for damages. That claim was unc dicted and

was further supported by testimony and an exhibit that was introduced into evidence with no

objection from McLeod. To support its position, McLeod cites to Howe v. Farmers Cooperative




SN—D

Cre fadison, 132 N.W.2d 844 (S.D. 1965). for the proposition that "evidence may be

e

ted as unpersuasive even though not directly controverted.” However, upon closer

ine

examination of the Howe decision, the South Dakota Supreme Court held that "[t]he

persuasiveness of evidence may be overcome even though uncontroverted by direct ev dence.”

1d. st $45. In this case, the persuasiveness of GSA's damages claim was not overcome by direct

evidence or by discrediting that evidence through cross-examination of Mr. hiracek. Whileitis

true that the finder of fact must weigh the credibility of evidence, our Supreme Court has held

that uncontradicted and undiscredited testimony (evidence) should not be arbitrarily disregarded

Delmont State Bank, 54 S.D. 446, 223 N.W. 585: Cambell v. City of

hamberlain, 100 N.W.2d 707 (S.D. 1960).

or. 267 N.W.2d 204 (S.D. 1978), the Supreme Court

upheld the tnal court's entry of a judgment in favor of plainufl, notw ithstanding the verdict had

been for defendant. The court found that “there was absolutely no evidence” to support the

defense verdict and that "reasonable minds could not have differed” on the fact that plaintiff

267 N.W.2d at 20

oss as a result of defendant’s actions

While it is true that the credibility of witnesses is solely within the jury's province,

cr. 41 N W.2d 836 (S.D. 1950), the jury is required to accept undisputed

Rowar

testimony which has not been objectively w cakened on cross-examination or disputed through

other direct evidence. See also, Application of Northwestern Bell Tel (€ 9 S.D. 36,6 N.W.2d

165 (S.D. 1942) (In determining the fair value of telephone company’s exchange property for use

base where the reproduction cost new method was used, Public Unilities Commission

ecting part of undisputed testimony of interest during construction.) In this case. the
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Jene

Commission. as the finder of fuct, cannot simply ignore or disregard the undisputed evid
presented through the testimony of Mr. Jiracek, as well as through Exhibit M. Id. The damages
evidence presented to the Commission had a reasonable basis for measuning GSA's loss
h v_Highmore Farm Lid. Partnership, 489 N.W.2d 908 (S.D. 1992). See also, Lri-St

Apaloosa Co.. 452 N.W.2d 104 (S.D. 1990) quoting Schmidt v. Wildcat
Cave, Inc.. 261 N.W.2d 114, 118 (S.D. 1977). Therefore, GSA should have been awarded the
requested damages. SDCL § 49-13-14 specifically prov ides that the commission may determine
the extent of any injury or damage which it finds to have been sustained by any person,
telecommunications or motor carrier. In this case, there was substantial evidence that GSA
suffered damages as a result of the services outages. While McLeod tries to argue that there are
deficiencies in GSA’s damages claim, there is no such evidence before this Commission. Again,
this evidence was undisputed. GSA would draw the Commission's attention to the provisions of
SDCL § 1-26-36(5) concerning GSA's claim for damages

As for Section 11 of McLeod's brief concerning tanfT "restrictions,” GSA joins the Stafl's

Brief dated September 24, 1999. McLeod attempts to sidetrack this Commission by citing law

from other states, it completely fails to address the South Dakota statutory language contained in
SDCL §§ 49-13-1.1 and 49-13-14. In fact, McLeod does not even cite these statutes nor does it
present any argument that these two statutes restrict this Commission’s ability to award damages
to the extent which the Commission finds to have been sustained by any person

Therefore, based on the foregoing facts and authorities, as well as the evidence presented
at the time of the hearing of this matter, including the arguments made and authonties cited by

counsel in its various briefs, GSA respectfully requests this Commission reconsider its decision




pursuant to the provisions of ARSD 20:10:01:29 and as suggested by the Staff, and award GSA
the damages sought and entered into evidence and for such other and further relief as the

Commission deems just under the circumstances presented

[ -HA
(el

Dated this__—___day of October, 1999

BANKS.JOINSON, COLBATH & KERR
( (

1
J

Samucl D. Kerr
Barton R. Banks
Attomeys for Claimant GSA, Inc

P. 0. Box Y007
Rapid City, SD 577099007

(605) 341-2400

CERTIFICATE OF SERVICE

I'he undersigned hereby certifies that he served a copy of the foregoing document upon
the persons herein next designated, on the date below shown, by depositing a copies thereof in

the United States mail at Rapid City. South Dakota, first class postage prepaid thereon, in an

envelope addressed as follows, to-wit

Nail Fulton

May, Adam, Gerdes & Thompson
P.O. Box 160

Pierre, SD 57501-0160

William Haas
McLeod USA
P.O. Box 3177
Cedar Rapids. IA 52406-3253

which addresses arc the last addresses of the above-named persons known to the subscriber
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s

__day of October, 1999

Dated this_*

P A

BANKSTJOHNSON, COLBATH & KERR

Samue] D. Kerr

P. O. ADDRESS
P. O. Box 9007

Rapid City, SD  57709-9007
(605) 341-2




BEFORE THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF SOUTH DAKOTA

IN THE MATTER OF THE COMPLAINT FILED ORDER DENYING

)
BY DON JIRACEK ON BEHALF OF GS.A. ) PETITIONS FOR
INC., RAPID CITY, SOUTH DAKOTA, AGAINST ) REHEARING; NOTICE OF
MCLEODUSA TELECOMMUNICATIONS ) ENTRY OF ORDER
SERVICES, INC. REGARDING INADEQUATE )
SERVICE ) TC98-196

c Utilities Commission (Commission) received a complaint

racek on behalf of GS A Inc. Rapid City, South Dakota (Complainant), against
AcLeodUSA Tel munic ns Services, Inc (McLeod) Complainant alleges a vanety of service

uptions and customer service issues against McLeod, and argues a breach of contract The
Complainant is requesting that it be reimbursed for its business losses

Pursuant to ARSD 20 10 01.08 01 and 20:10:01.09. if a complaint cannot be settied without
formal on, the Commussion shall determine if the complaint shows probable cause of an unlawful
or unreasonable act, rate, practice or omission to go forward with the complaint

the Commission considered this matter The Commission voted
le cause and served the complaint on McLeod An Amended Complaint
1 The Commission permitted the filing of the Amended Complaint

by Order dated December 18 1998 McLeod filed its Answer to Complaint on January 7, 1999
tter was held Apnl 15, 1999 before the Commission in Rapid City, South
Commussion issued its Findings of Fact and Conclusions of Law
following damages the sum of $4 38 related to "failure
d's filed tanff the sum of $2 000 00 for damages related to
y manner to G S A's repeated requests for corrective action
damages related to McLeod's switching G.S A to its long-distance

" @ manner th av depnived G S A of a one-month penod of free service fromNO S

G S A filed a Petition for Rehearing regarding the Findings of Fact

g the award of damages to GS A On September 24, 1999,

Rehearing Regarding Damages On October 1, 1999, McLeod

ns for Rehearing At its November 15, 1999, meeting, the

's of the pan\es and took the matter under advisement At its

December 14 199 e Commission voted unanimously to deny the Petitions for
Reheanng t 100129, the C:""v ssion does not find sufficient reason to grant

the Petitio
r Rehearnng are denied
E OF ENTRY OF ORDER
rder was duly entered on the _/ | ““" day of December

Order will take effect 10 days after the date of receipt or
of the decision by the parties




~_day of Dec

BY ORDER OF THE COMMISSION

P 2007 s )7 ¥:
JAMES A BURG. Chairmasn

PAM NELSON. Commissioner

) LAt

LASKA SCHOENFELDER
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