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DESIGNATION AS AN ELIGIBLE
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1098-111

DAKOTA IELECOM, INC.

June 3, 1998

19K

M JBLIC
SIoN
William Bullard, Jr
Executive Director
South Dakota Public Utilities Commission
500 East Capitol
Pierre, SD 57501

Re: Petition of Dakota Telecom, Inc for Designation as an Eligible
Telecommunications Company

Dear Mr. Bullard

Enclosed for filing are an original and ten copies of the Petition of Dakota
Telecom. Inc. for Designation as an Eligible Telecommunications
Company. Dakota Telecom, Inc requests expedited processing of this
Petition

Thank you for your attention to this matter

Sincerely

Kathleen Armstrong Marmet
Attorney
Dakota Telecom, inc

Enclosure: Onginal and 10 copies




BEFORE THE PUBLIC UTILITES COMMISSION
OF THE STATE OF SOUTH DAKOTA

IN THE MATTER OF THE REQUEST )
BY DAKOTA TFLECOM, INC.FOR )
DETERMINATION OF ELIGIBLE )
)
)

Docket TC98- RECEvEp

TELECOMMUNICATIONS CARRIER 998
STATUS PURSUANT TO 47 USC 214
UBLic

ION
COME NOW DAKOTA TELECOM, INC. ( “DTI") and Petitions the South Dakota Public
Utilities Commission (“the Commission”) as follows.
1. By this filing, DTI is requesting that the Commission designate DT1 as an Eligible
Telecommunications Company, as that term is used in 47 ' 214 (¢) (1), for the following
South Dakota exch.

Centerville (552) and V

2. DTI offers the fol TV hout these territories using its own facilities and will

Federal universal service support mechanisms.
ection 254 (1) of the Telecommunications Act, as
ended. (“the Federal

ade access 1o the public switched network throughout the Centerville and Viborg
ges which meets or exceeds standard telephone audio bandwidth
local usage, which means that a customer receives unlimited local calling services for a
monthly base rate
tone multi-frequency signaling throughout the Centerville and Viborg Exchanges
le party service for all customers throughout the Centerville and Viborg exchar
access to emergency services, with 911 services currently provided, and capacity to
support enhanced 91! services when Turner County implements enhanced 911 systems
for the Centerville and Viborg exchanges
access 10 operator services which provide assistance to consumers in the Centerville and

r billing or completion, or both, of a telephone call

access to directory assistance which enables customers in the Centerville and Viborg
exchar 10 requ information contained in directory listings




9) toll blocking for qualifyir mcome consumers

DT makes Lifeline and Link Up programs available to qualifying low-income consu
throughout the Centerville and Viborg exchanges consistent with state and tederal rules and
orders

To provide these services in these exchanges, DT uses facilities wl ich 1t either owns or
leas=s. DTI has advertised, and will continue to advertise the availability of its services and
the rates for the services using media of general distribution in the area served by th
Centerville and Viborg exchanges

DTI's rates for services that are supported by Federal universal service support mechanisms
are below those previously charged by US West Communications, Inc. prior to selling the

Centerville and Viborg Exchanges to Fort Randall Telephone Company

D11 further requests that the Commission designate the area served by the Centerville &

Viborg exchanges as a “service area” for DTI as that term is defined in 47 USC 214 (¢) (5)
Designation of the Centerville and Viborg exchanges as a “service area™ is in the public
interest and consistent with criteria recommended by the FCC', because these exchanges are
a contiguous area, and are not contiguous with any other pan of the current Fort Randall
Telephone Company's or any other telecommunications carrier’s, service or study arca

Fort Randall Telephone Company is currently designated as an Eligible

Company in the Centerville and Viborg exchanges of DTI as a second ehigik




telecommunications carrier in these exchanges is in the public interest. Eligit
tions Company status will enable DTI to compete on an equal basis with Fort

unic

Randall Telephone Company. improving the ability of DT to offer services supported by

Universal Service Fund Support at competitive prices.
EFORE, DTI respectfully requests that this Commission designate DT1 as an Eligible
hanges

Telecommunications Carmier in the service area defined by the Centerville and Vibor

as set forth above
Dated this 5 day of June, 1998

Dakota Telecom, Inc

= 2 A -
William P. Heaston, General Counsel
Kathleen A. Marmet, Attormney
PO Box 66
Irene, SD
(605) 263-3301 Phone
(605) 263-3995 Fax




CERTIFICATE OF SERVICE

|, Kathleen Armstrong Marmet, hereby certify that on the 3 day of
June 1998, | mailed by United States mail, first class postage prepaid. one
original and ten true and correct copies of the Petition of Dakota Telecom Inc
for Designation as an Eligible Telecommunications Company to

William Bullard, Jr

Executive Director

South Dakota Public Utilities Commission
500 East Capitol

Pierre, SD 57501

Dated this 3rd day of June, 1998

falhlee‘r-;ﬁ\rms"ong Marmet




snications Company. as

v 788). | aicms 06/19/98

mmission gnate t as an Eligible Telecomm
Dakot nc uesting that the Commission designate t Tejocomeint stons Con
thatter Ye‘em:a ‘n.::sLJE?: 2!1(3;(!) for the following South Dakota exchanges ‘e o U )
ai Telephon gnat an Eligble Telec ® o ‘
:1:(: ::r?dan Telephone Company s currently designated as gible s’ NP NN
- Ty via internet e-mail. You may sul
o . blications via our website or via
VEHRIVEAVR IS Rerha and olhar FIC :‘:w Ilwww state.sd us/state/executive/puc/puc.htm

Piblc Ul Cormission Tl :1,liCU‘\I;\IL‘\‘I(I:\'I'I()XS SERVICE FILINGS
State Capirol 500 E. Capitol These are the telecommunications service Mings that the Commission has received for the period of

Pierre, SD 57501-5070 05/29/98 rhr()ugh 06/04/98

i Phone: (605) 773 3705
| f 605) 773-3809 19 faxed, overnight expressed, cr mailed to you please contact Delaine Kolbo within five days of thys filing
ax: (6

. ; ‘ —

| pocker | TITLE/STAFFISYNOPSIS Pun | "Teneon

NUMBER | Sl s oo, |
REQUEST FOR PUBLIC COMMENTS

Atits Apni 22, 1988 regularly scheduled Mmeeting, the Public Utiities Commission (Commission) voled 10 open a docket |
concerning the Federal C. C s (FCC) Impi of the Pay Telephone Reclassifica

and Compensation Provisions of the Telecommunications Act of 1996 Report ang Order (Report and Order) of |
September 20, 1996, which r, 0 establish a policy on public interest payphones b y September |

20,1998 The FC that the pnmary responsibility for administering and fun ding of public interest payph

programs shouid be left to the states. The FCC's definon of a “public interest telephone* is o payphone which (1) fuif

@ public policy objective in health, safety. or public weifare, (2) is not provided for @ location provider with an 9 | Openey
contract for the provision of a Payphone. and (3) would no otherwise exist as a resuit of the operation of the co: P 06019

TC98-109 |

comments from and other interested persons and entives on whether the Commussion
needs to take any measures to ensure that Payphones serving important public interests wit continue to exist in light of
the elimination of subsidies and other compettive provisions established pursuani to Section 276 of the 1996 Act
Witten comments shall be filed with the Commission on or before June 19, 1998 Following the filing of comments, the

Commission will determine what action if any. needs to be taken_(Staff Bk T
REQUEST FOR CERTIFICATE OF AUTHORITY
oo —————— ==N1FICATE OF AUTHORI LR

Application by 000 Group, inc for a Certificate of Authority to rate as a telecom
state of South Dakota (Staff. TS/EM) "Net2000 ; "oposes to offer a full range of 1
S. private line, WATS J card, prepaid calling card. toll

|

|

} marketplace. Report and Order, FCC 96-388, § 282 To intiate ths procedure, the Commussion o requesting written |
e [~

|

NONCOMPETITVE TELECOMMUNICATIONS FILINGS
In The Matter Of The Establishment Of Switc hed Access Rates For Tt A
(Staff. HBKC) On behat of its member companies LECA s¢
revenue requirement that was filed by each member co ¥ This revision includes the revenue req
Berestord Municipal Telephone Company, Union Telephone C 'Mpany. Baltic Telecom Cooperative and Golde West |
1 Telecom Cooperative

B 1
IGIBLE TELECOMMUNICATIONS COMPANY STATUS
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June 8, 1998

William Bullard, Jr

Executive Director

South Dakota Public Utilities Commission
500 East Capitol

Pierre. SD 57501

Re: Petition of Dakota Telecom, Inc. for Designation as an Eligible
Telecommunications Company

Dear Mr. Bullard

Enclosed for filing are an original and ten copies of the Petition of Dakota
Telecom. iInc. for Designation as an Eligible Telecommunications
Company. Dakota Telecom, Inc. requests expedited processing of this
Petition

Thank you for your attention to this matter.
Sincerely

‘

Kathleen Armstrong Marmet
Attorney
Dakota Telecom, Inc

Enclosure: Original and 10 copies g gLk e
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MOSS & BARNETT

June 17, 1998

William Bullard

Executive Director

South Dakota Public Utilities Commission
State of South Dakota

500 East Capitol

Pierre, South Dakota 57501

Re In the Matter of the Request by Dakota Telecom, Inc. for Determination of
Eligible Telecommunications Cammier Status Pursuant to 47 US.C. 214
Docket No. TC98-111

Dear Mr. Bullard

Enclosed please find an ongmnal and cleven copies of the Petition for Intervention and
Initial Comments on behalf of Fort Randall Telephone Company. Also enclosed is a Certificate
of Sernvice

Very truly yours,

MOSS & BARNETT
A Professional Association
1

/ 1/
[/ st e 7
Michacl J. Bradies y

MJBjjh

Enclosures




BEFORE THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF SOUTH DAKOTA

IN THE MATTER OF THE REQUEST TC98-111

BY DAKOTA TELECOM, INC. FOR

DETERMINATION OF ELIGIBLE

TELECOMMUNICATIONS CARRIER

STATUS PURSUANT TO 47 US.C. 214 RANDALL TELEPHONE COMPANY

Dakota Telecom, Inc. has filed a petition requesting that it be designated as an eligible
telecommunications carrier (“ETC™), pursuant to 47 U S.C. § 214(e), for the Centerville and
Viborg exchanges. Fort Randall Telephone Company (“Fort Randall™) is currently designated as
an ETC for its entire study arca, which includes the Centerville and Viborg exchanges.

Dakota Telecom, Inc. asserts that the request is appropriate in order to allow fair
competition between itself and Fort Randall. To the contrary, granting the request would not
foster fair competition. Consequently, Fort Randall petitions to intervene to explain that the
burdens imposed on it as an ETC are significantly greater than would be imposed on Dakota
Telcom. Inc. if its petition were granted.

Fort Randall is required to provide the services required to quality as an ETC in all eight
of the exchanges it serves. Further, the FCC requires Fort Randall to apply for universal service

support based on its statewide operations. In fact, Fort Randall and its affiliate, Mt. Rushmore

Telephone Co., are required to use the same study arca, averaging their costs and entitlements for

the entire area. Dakota Telecom, Inc. seeks an unfair advantage by attempting to qualify hased
on service to a small portion of that service area.
Dakota Telecom, Inc. has apparently elected this approach because of the economies it

gains by being able to restrict its facilities to the two exchanges that are directly contiguous to its




local exchange switch. Under this approach, Fort Randall should have been allowed to request
ETC status only for its Wagner and Tyndall exchanges (the exchanges are directly contiguous
and Fort Randall operates a switch in Wagner),

Fort Randall is a Rural Telephone Company. 47 US.C. § 214(c) expressly recognizes
that the standards imposed on a competitive local exchange carmer are greater in a Rural

ephene Company service arca. Dakota Telecom, Inc. has intentionally elected not to satisfy

those standards

It 1s also premature to make an exception to the standards established by Section 214(e)

The FCC and the Joint Board have vet to determine how universal service support will be

determined and apy cularly for Rural Telephone Companies. Any decision as important

as how economic support will be distributed to support state-of-the-art teleccommunications

service in rural South Dakotz should be bascd on a full understanding of the long-term

CONSEQUENCES ¢




Therefore, Fort Randall requests permission to intervene and provide the South Dakota
Public Utilities Commission with the information needed to make a reasoned decision with
respect to the Dakota Telecom, Inc. petition
Dated: June 17, 1998
Respectfully submitted,

MOSS & BARNETT
A Professional Association

7 g 7 Y )
Michael J. Br: d

4800 Norwest Center

90 S Seventh Street
Minneapolis, Minnesota 55402
Telephone: 612-347-0337

Attorneys on behalf of Fort Randall Telephone
Company




Ceruificate of Service

I hereby certity nal and eleven copies of the above and foregoing
Petition for Intervention and Initial Comments on behalf of Fort Randall Telephone
Company were sent via Federal Express on the 17th day of June, 1998, to the following

William Bullard

Executive Director

South Dakota Public Utilities Commission
State of South Dakota

500 East Capitol

Pierre, South Dakota 57501

and a true and correct copy was sent by Federal Express to the following

Rolayne Wiest
1 Dakota Public Utilities Commission




William P. Heaston
Dakota Telecom, Inc
29705 453rd Avenue
P O Box 66

Irene, SD 57037

Bruce Hanson
Hanson Communications, Inc
227 S Main Street

Clara City, MN §

Richard D. Coit, Executive Director
SDITC

St. Charles Hotel

207 E Capitol. Suite 206

P O Box 57

Pierre, SD 57501




South Dakota Independent
Telephone Coalition, Inc.

Richard D. Coit
Executive Director

resdiic sd cybemen net
QK
17,1998
Mr. Bill Bullar i, Executive Director
South Dakota Public Utilities Commission
500 E. Capitol Avenue
Pierre, SD 57501
RE TC98-111
Dear Bill

Enclosed for filing you will find the onginal and ten copies of SDITC’s Petition to Intervene
in the above n nced docket

Thank you for your assistance in this matter
Sincerel
/ N
&, G
- S~
Richard D. Cait
Executive Director and General Counsel

207 E. Caputol Ave,, Ste 206 @ P.O. Box 57 @ Prerre, SD 57501 @ Ph: 605224-7629 @ Fax 6052241637




BEFORE THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF SOUTH DAKOTA

IN THE MATTER OF THE REQUEST BY

DAKOTA TELECOM, INC FOR

DETERMINATION OF ELIGIBLE DOCKET TC98-111
TELECOMMUNICATIONS COMPANY

STATUS PURSUANT TO 47 USC 214

SDITC Petition to Intervene

The South Dakota Independent Telephone Coalition ("SDITC”) hereby petitions the
Commission for intervention in the above captioned proceeding pursuant to SDCL 1-26-17.1 and

ARSD §§ 20:10:01:15.02, 20:10:01:15.03 and 20:10:01:15.05. In support hereof, SDITC states

as follows

1. SDITC 1s an incorporated orgamzation representing the interests of numer
cooperative, independent and municipal telephone companies operating throughout the State of

South Dakota
As expressly noted in the Bylaws of SDITC, duly adopted by the Coalition. "one of

the primary purposes for the formation and existence of the South Dakota Independent

Telephone Coalition is representation by the Coalition before the South Dakota Public Utlities

Commission." The member companies of SDITC have delegated to the SDITC Board of

Directors and its President the authonty to intervene on their behalf in PUC proceedings which
will or might potentially impact their common interests

1. Dakota Telecom, Inc. (“Dakota™) has filed a petition requesting that it be designated
as an cligible teleccommunications carmer (“ETC"), pursuant to 47 US.C. § 214(¢), for the
Centerville and Viborg exchange areas. Fort Randall Telephone Company (“Fort Randall™), an
SDITC member company, has been designated by this Commussion as an ETC for its current
study area in South Dakota, which, in part, includes the Centerville and Viborg exchanges

4. SDITC seeks intervention in this proceeding based on the interests of its member
company Fort Randall and also based on the interests of its other member companies which will
very likely be impacted by this proceeding. The petition filed herein by Dakota asks the
Commission to designate Dakota as a second ETC for the Centerville and Viborg exchanges

which would quaiify the company for federal universal service support.  The Dakota petition




raises certain issues that will require the Commission to interpret and apply the provisions of
Section {¢) of the Federal Telecommunications Act of 1996 and also the provisions of SDCIL
49-31-78 which will come into effect on July 1, 1998. The issues raised concerning rural service
arcas and the designation of more than one ETC in a rural service arca have not previously been
addressed by this Commission in any other proceedings and, consequently, SDITC is concerned
that any substantive or procedural decisions made herein could be precedent setting and affect
later similar cases involving other SDITC members

5. In regards to the petition filed by Dakota, SDITC concurs in the position stated in Fort

Randall’s petition to intervenc also filed in this Docket. SDITC disagrees with the statements of

Dakota alleging that granting its request for ETC designation for Centerville and Viborg would

be in the public interest. Granting the request would give Dakota Telecom an unfair advantage
in its competition with Fort Randall and we believe would also be contrary to the goals of
preserving and advancing universal service. In addition, as Fort Randall has stated in its petition
to intervene, it would be “premature to make an exception to the standards established by Section
214(e). The FCC and the Joint Board have yet to determine how universal service support will
be determined and applied, particularly for Rural Telephone Companies.  Any decision as
important as how e¢conomic support will be distributed to support state-of-the-art
telecommunications service in rural South Dakota should be based on a full understanding of the
long-term consequences of such a decision.™

6. Based on all of the foregoing, SDITC, as an authorized representative of its member

companies, 1s an interested party to this proceeding and seeks intervening party status,

Dated this ; 7:day of June, 1998

Respectfully submitted

THE SOUTH DAKOTA INDEPENDENT
TELEPHONE COALITION

’ Vel ~
By Zomto L N ]
Richard D. Coit
Executive Director and General Counsel




CERTIFICATE OF SERVICE

I hereby certify that a copy of SDITC's Petition to Intervene was delivered by the

United States Postal Service via First Class Mail on the 177 day of Junc, 1998, 1o the

following persons

William Bullard Jr

Executive Directc

South Dakota Public Utilities Commussion
State of South Dakota

500 East Capitol Avenue

Pierre, SD 57501

Kathleen A. Marmet

Attomey for Dakota Cooperative
Telecommunications, Inc

PO Box 66

Irene, SD 57037-0066

Mike Bradley

Moss & Bamett

4800 Norwest Center
90 South Seventh Street
Minneapolis, MN 55402

w7

A LI
Riehard D. Coit

Executive Direct

SDITC

207 East Capitol Avenue, Suite 206
Pierre, SD 57501




STATE OF SOUTH DAKOTA IN CIRCUIT COURF
COUNTY OF HUGHES SIXTH JUDICIAL CIRCUIT

BEFORE THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF SOUTH DAKOTA

IN THE MATTER OF THE REQUEST BY MOTION FOR ADMISSION BY
DAKOTA TELECOM, INC. FOR RESIDENT PRACTICING ATTORNEY
DETERMINATION OF ELIGIBLE

TELECOMMUNICATIONS CARRIER TC98-111

STATUS PURSUANT TO 47 USC 214

It is hereby

ORDERED that the Motion for Admission for William P. Heaston, a non-resident
attorney, to appear on behalf of Dakota Telecommunications Group, Inc. and Dakota
Telecom. Inc., before the Public Utilities Commission and this Court relating to this

matter is granted
/

Dated: (#

BY THE COURT

Honorable S& -m._r

Circuit Court ng
Sixth Judicial Circuit

ATTEST

Mary L. Erickson
Clerk of Courts
'
BY: yd/)ute,
Deputy

(SEAL) ol Pz 2o UEK
) ey




BEFORE THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF SOUTH DAKOTA

IN THE MATTER OF THE FILING BY DAKOTA ) ORDER GRANTING
TELECOM, INC., FOR DESIGNATION AS AN ) INTERVENTION
ELIGIBLE TELECOMMUNICATIONS CARRIER ) TC98-111

On June 4, 1998, the South Dakota Public Utilities Commission (Commission)
received a filing from Dakota Telecom, Inc. (Dakota) requesting that the Commission
designate it as an Eligible Telecommunications Carrier pursuant to 47 US.C. § 214 (e) (1)
Dakota seeks this designation for the following South Dakota exchanges: Centerville (552)
and Viborg (766). Fort Randall Telephone Company (Fort Randall) is currently designated
as an Eligible Telecommunications Carrier in the Centerville and Viborg exchanges.

The Commission has jurisdiction in this matter pursuant to SDCL Chapter 1-26, 49-
13 and 49-31, specifically 49-31-1(1), 49-31-1.3(2), 49-31-3 1, 49-31-3 4, 49-31-7  48-31-
11, 49-31-12 4 and the Commission's Order in TC92-026

Petitions to intervene have been received from parties on the respective dates as
follows Fort Randall, June 18, 1998 and the South Dakota Independent Telephone
Coalition (SDITC), June 19, 1998

On July 23, 1998, at a duly noticed meeting. the Commission found that the
Petitions to Intervene were timely filed and demonstraled good cause to grant intervention
It is therefore

ORDERED that the Petitions to Intervene of Fort Randall and SDITC are granted

Dated at Pierre, South Dakota, this __.5 e day of August, 1998

CERTIFICATE OF SERVICE BY ORDER OF THE COMMISSION

The undersigned hersby cerfies that this

: b 018 7 A7 Y
y Sicsiule'cr by i choss il B ppaly JAMES A BURG. Chairman

a0aressed enveiopes. with Charges prepad thereon

3 /
PAM NELSON, Commissioner

> /A Ay
Lk Ltn sy (e A
LASKA SCHOENFELDER; Commissioner




BEFORE THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF SOUTH DAKOTA

IN THE MATTER OF THE FILING BY DAKOTA ) ORDER FOR AND NOTICE
TELECOM, INC. FOR DESIGNATION AS AN ) OF HEARING
ELIGIBLE TELECOMMUNICATIONS CARRIER ) TC98-111

On June 4. 1998 the South Daxota Public Utilities Commission (Commission)
received a request from Dakota Telecom, Inc (DTI) requesting designation as an eligible
telecommunications carrier for the Centerville and Viborg exchanges in South Dakota

The Commission electronically transmitted notice of the filing and the intervention
deadline to interested individuals and entities on June 4. 1998, with an intervention
deadline of June 19, 1998 Petitions to Intervene were received from Fort Randall
Telephone Company (Fort Randall) and South Dakota Independent Telephone Coalition
Inc (SDITC) Fort Randall and SDITC were granted intervention by Order dated August
5. 1998

The Commission has jurisdiction over this matter pursuant to SDCL Chapters 1-26
and 43-31, including 1-26-18, 1-26-19, 49-31-3, 49-31-7, 49-31-7 1, 49-31-11, and 49-31
78

The procedural schedule for testimony and a hearing on this matter shall be as
follows

DATE PROCEDURAL SCHEDULE
August 20, 1998 Petitioner's Prefiled Testimony Due

September 4, 1998 Intervenors' Prefiled Testimony Due

September 14, 1998 Hearing commencing at 1:30 p.m. in
Room 412 of the State Capitol, Pierre,
South Dakota

The issue at the hearing shall be as follows (1) whether DTI should be granted
designation as an eligible telecommunications carrier for the Centerville and Viborg
exchanges

The hearing shall be an adversary proceeding conducted pursuant to SDCL
Chapter 1-26. All parties have the right to be present and to be represented by an
attorney.  These rights and other due process rights shall be forfeited if not exercised at
the hearing If you or your representative fail to appear at the time and place set for the
hearing, the Final Decision will be based solely on the testimony and evidence provided
if any, during the hearing or a Final Decision may be issued by default pursuant to SDCL




After the hearing the Commission will consider all evidence and testimony that

esented at the hearing The Commission will then enter Findings of Fact

COr‘C-u;ths of Law. and a Final Decision regarding this matter. As a result of this hearing,

the Commission may either grant or deny the request from DTI requesting designation as

an eligible telecommunications carrier. The Commission’s decision may be appealed by

the parties to the state Circuit Court and the state Supreme Court as provided by law. It
is therefore

ORDERED that a hearing shall be held at the time and place specified above on
the issue of whether DTI should be granted designation as an eligible telecommunications
carner

Pursuant to the Americans with Disabilities Act this hearing s being held in a
physically accessible location. Please contact the Public Utilities Commission at 1-800-
332-17€2 at least 48 hours prior to the hearing if you have special needs so arrangements
can pe made to accommodate you

Dated at Pierre, South Dakota, this 7 day of August, 1998

CERTIFICATE OF SERVICE
BY ORDER OF THE COMMISSION
t £ v Commissioners Burg, Nelson and

e or by frst y Schoenfelder
addressed envelopes. witn charges Drepad thereon

WILLIAM BULLARD, JR
Executive Director




prern ren
Dadota Trleommunications Growp

SOUIH DAKOTA PUBLIC
By Overnight Mail UTILITIES COMMISSION

August 19, 1998

William J. Bullard

Executive Director

South Dakota Public Utilities Commission
500 East Capit

Pierre, SD 57501

RE: TC98-111 PREFILED TESTIMONY OF THOMAS W. HERTZ
NOTICE OF APPEARANCE OF COUN:

Dear Mr. Bullard
Enclosed for filing is the original and ten copies of the PREFILED TESTIMONY
OF THOMAS W. HERTZ and attachments fo: the above referenced docket. Also
is an original and ten copies of NOTICE OF APPEARANCE OF
IMONY and NOTICE is being served to the parties listed on

the service list this same date

Sincerely.

y T A\
Willian P. Heaston
General Counsel

Enclosures




BEFORE THE PUBLIC UTILITIES COMMISSION

OF THE STATE OF SOUTH DAKOTA RECEIVED

IN THE MATTER OF THE REQUEST BY ) AU 1998
DAKOTA TELECOM , INC. FOR ) SOUTI: Lakcra py
DETERMINATION OF ELIBIBLE ) DOCKETTCes-t11 UTiLiiic: ¢y, PUBLIC
TELECOMMUNICATIONS COMPANY )

STATUS PURSUANT TO 47 USC 214 )

NOTICE OF APPEARANCE OF COUNSEL
NOTICE IS HEREBY GIVEN that

Barbara E Berkenpas will be substituted in the above captioned matter for
Kathy A Marmet and requests being added to the service list. Ms. Berkenpas is
employed by Dakota Telecommunications Group. Inc. ("DTG") as an attorney
and is an active member of The State Bar of South Dakota, membership number
1925

Dated this 18" day of August. 1998

/ Z

Mﬁ&#ﬁ-’ <
Barbara E. Berkenpas. Atforney

PO Box 66

Irene, SD 57037
(605) 263-3301 Phone
(605) 263-3995 Fax




RECEIVED
AUG 2 1) 1938

CERTIFICATE OF SERVICE SOUTH DAKOTA PUBLIC
UTILITIES COMMISSION
L. Knistic Lyngstad, hereby certify that on the 19" day of August. 1998, 1 mailed by
United States mal. first class postage prepaid, one onginal and 10 copies of the
PREFILED TESTIMONY OF THOMAS W. HERTZ and the NOTICE OF
APPEARANCE OF COUNSEL to

Richard D. Coit

Executive Director

South Dakota Independent Telephone Coalition
207 East Capitol, Suite 206

P.O. Box 57

Pierre, SD 57501

Michael J. Bradley

Moss & Bament

4800 Norwest Center

90 South Seventh Sireet
Minneapolis, MN 55402-4129

Dated this 19" day of August, 1998

Lt

Kristié Lyngstad




South Dakota
Publi Uiies Conmissio

ulding, SO

August 20, 1998

Barbara E. Berkenpas
Dakota Telecom, Inc
PO Box 127
Irene, SD 57037

Coplted Ofte RE: TC98-111 FILING BY DAKOTA TELECOM, INC. AS AN ELIGIBLE
Telephone (057733201 TELECOMMUNICATIONS CARRIER

FAX (605)773 3000

T ramsportation Dear Ms Berkenpas
Warehouse Drstsson

Please submit one copy of each data request sent by Dakota Telecom, Inc. to any
Comamer Hothine party in this proceeding and the corresponding data responses received by

o Dakota Telecom. Inc., to myself at the Commission
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Dave Jacobson

cc: Rolayne Wiest
Camron Hoseck
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Soutt Dakota
Public Utilities Commission

State Capitol Building, 500 East Capitol Avenue, Prerre, South Dakots

August 20, 1998

Michael J. Bradley
Moss & Barnett

4300 Norwest Center
90 South Center Street
Minneapolis, MN 55402

RE: TC98-111 FILING BY DAKOTA TELECOM, INC. AS AN ELIGIBLE
TELECOMMUNICATIONS CARRIER

Dear Mr. Bradley
Please submit one copy of each data request sent by Fort Randall Telephone
Company to any party in this proceeding and the corresponding data responses
received by Fort Randall Telephone Company to myself at the Commission
If you have any questions, please contact me at the Commission

Sincerely

[ af }.&
Dave Jacobson
cc. Rolayne Wiest

Camron Hoseck

Barbara E. Berkenpas
Richard Coit
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August 20, 1998

Richard D. Coit
SoITC

207 E. Capitol Ave
Sutte 206

Pierre, SD 57501

RE: TC88-111 FILING BY DAKOTA TELECOM, INC. AS AN ELIGIBLE
TELECOMMUNICATIONS CARRIER

Dear Mr. Cont
Please submit one copy of each data request sent by SDITC to any party in this
proceeding and the corresponding data responses received by SDITC to myself at
the Commission
If you have any questions. please contact me at the Commission
Smcuely

/L/u ‘€ MOL

Dave Ja\,cbson
cc: Rolayne Wiest

Camron Hoseck

Barbara E. Berkenpas
Michael Bradley




Soutt Dakota
Public Utllmes (ommission

State Capitol Bulding. 500 East Capy ue, Prerre, South Dakota 57501-507

August 20, 1998

Camron Hoseck

Staff Attorney

South Dakota Public Utilities Commission
500 E. Capitol Ave.

Pierre, SD 57501

= RE: TC98-111 FILING BY DAKOTA TELECOM, INC. AS AN ELIGIBLE
Telephone (605773 3201 TELECOMMUNICATIONS CARRIER

FAX (605)773 3w

Tramsportaton Dear Mr. Hoseck:

Please submit one copy of each data request sent by Commission Staff to any
party in this proceeding and the corresponding data responses received by
Commission Staff to myself at the Cornmission

If you have any questions, please contact me at the Commission

Intermet

Billb & puc state d s SII‘CeYé|y
.
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Dave Jacobson

Y Wore

cc: Rolayne Wiest
Richard Coit
Barbara E. Berkenpas
Michael Bradley




SDIT C South Dakota Independent
Telephone Coalition, Inc.
Richard D. Coit

Executive Director
resditciasd cybemex net

September 3, 1998

William Bullard

Exccutive Director

South Dakota Public Utilities Commission
500 East Capitol Avenue

Pierre, SD 57501

RE: Docket TC98-111, Request by DTI for ETC Status
Dear Bill
Enclosed for filing in the above referenced matter are the original and ten (10) copies of the Pre-
filed Direct Testimony of Bruce Hanson and the Pre-hearing Brief of Fort Randall Telephone

Company and the SDITC

Also, I've attached for your information a copy of a Mouun filed with the Circuit Court, Sixth

Judicial Circuit requesting Mike Bradley’s admission “Pro Hac Vice™ in the administrative
proceeding and a copy of the resulting Court Order.

As noted in the certificate of service attached to the Pre-hearing Brief, the testimony and brief
have been mailed to counsel for DT1

Please distnbute these as needed to Commissioners and Staff

Thank you for your assistance

g B0 I
Rictfard D. Coit, Excutive Director
and General Counsel

Michael ). Bradley, Moss & Bamett

Attomey’s on behalf of the South Dakota
Independent Telephone Coalition and
Fort Randall Telephone Company

207 E. Capitol Ave., Ste. 206 @ P.O. Box 57 @ Pierre, SD 57501 @ Ph: 605/224-7629 @ Fax 605/224-1637




BEFORE THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF SOUTH DAKOTA

IN THE MATTER OF THE REQUEST BY DOCKET TC98-111
DAKOTA TELECOM, INC. FOR DETERMINATION

OF ELIGIBL! -ECOMMUN 10N

COMPANY STATUS PURSUANT TO 47 US.C. § 214 PRE-HEARING BRIEF

PRELIMINARY STATEMENT

Fort Randall Telephone Company (“Fort Randall”) and the South Dakota Independent
Telephone Coalition ("SDITC”) file this pre-hearing brief to clarify the issues presented by the
Dakota Telecom, Inc. (“DTI”) petition for eligible telecommunications carrier (“ETC™) status
and 1o present preliminary legal arguments relevant to such issues.

This proceeding was initiated by DTI's filing of a petition on or about June 3, 1998,
whereby DTI requests designation as an ETC, as that term is used in 47 U.S.C. § 214(¢), for the
local exchanges of Centerville and Viborg located in southeastern South Dakota

In conjunction with its request for designation as an ETC, DT 1s asking the South Dakota
Public Utilities Commission (“Commission™) to establish a service area for DTI that is different

Fort Randall’s current service area

Currently, Fort Randall serves as an ETC throughout its service area. As indicated in the
pre-filed testimony of Bruce Hanson, Fort Randall’s service area 1s also its study arca, which is
comprised of seven exchanges served by Fort Randall and one exchange served by Mt
Rushmore. In addition to providing the services required to be an ETC in Centerville and
Viborg. Mt. Rushmore 15 also required to meet those service obligation in its Wagner, Lake

Andes, Tyndall, Tabor, and Hermosa exchanges.




The Commission, in its December 17, 1997 Order in Docket No. TC97-075, designated
Fort Randall as an ETC after determining that it is meeting all of the required ETC service

obligations throughout its study area in accordance with 47 U.S.C. § 214(e)(5)

Fort Randall and SDITC filed petitions to intervene in this matter and were granted

intervening party status by a Commission Order dated August Sth, 1998

With regard to DTI's petition, Fort Randall and SDITC will demonstrate that: (1) DTI
does not meet the ETC gualifications prescribed under federal law; (2) establishing an ETC
service area imited to the Centerville and Viborg exchanges would be inconsistent with orders
of the Federal Communications Commussion (“FCC™) and Federal-State Joint Board (“Joint
Board™) on Universal Service; and (3) the Commission cannot, at this time, reasonably determine
that designating DTI as an addivonal ETC is in the public interest, as required by 47 US.C
§ 2140e)2)

STATEMENT OF ISSUES

Whether DT1 meets the requirements imposed on ETC’s pursuant 1o 47 US.C
§214e) 1 )and 47 CF.R. § 54.101

Whether the Commussion should establish a service area for DT, for ETC designation
purposes, that is different than Fort Randall’s service arca?

Whether the Commission should redefine Fort Randall's service area and establish a
separate service arca limited to the Centerville and Viborg exchanges?

Whether the Commission should, at this time, find that more than one ETC in the Fort
Randall service area is in the public interest?




ARGUMENT

DTI DOES NOT MEET THE ETC QUALIFICATIONS IMPOSED BY 47 US.C.
§ 214(e)(1) AND 47 C.F.R. § 54.201.

A, DTI Is Not Offering Its Services Throughout Fort Randall’s Service Area.
In order for a telecommunications carrier to qualify as an ETC, the carrier must meet the
universal service obligations established by 47 US.C. § 214(e)1). More specifically, that
section provides that an ETC
shall, throughout the service area for which the designation is received
(A) offer the servic: t are supported by Federal
universal service support mechanisms under section 254(c), either
using its own facilities or a combination of its own facilities and
resale of another carrier’s services (including the services offered

by another eligible telecommunications carrier); and

(B) advertise the availability of such services and the
charges therefor using media of general distribution

FCC rules specifically list the services that are supported by the Federal universal service
support mechanisms and which, accordingly, are imposed as service requirements on all ETCs
pursuant to 47 U.S €. § 214(e)(1)." In addition, the FCC’s rules, consistent with the Federal Act,

also note that such services must be offered and advertised “throughout the service area for

which the designation is received
With respect to the designation of additional ETCs within an area served by a rural
telephone company, the competing ETC's service area for making such designations is the rural

telephone carrier’s service area.” Thus, in this case, DTI, as a condition to receiving an ETC

47CFR.§54.101

47CFR. §54201(d)

I'he service area issues presented by DTI's petition are specifically argued in Sections 11 and 111, of this
Pre-Heanng Bnef




designation, must first establish that it is offering all of the services listed in 47 CF.R. § 54.101
throughout Fort Randall’s service area

As provided under 47 US.C. § 214(e)5) and 47 C.F.R § 54.207(b)

In the case of an arca served by a rural telephone company, “service area™

means such company's “study area” unless and until the Commission and the

States, after taking into account recommendations of a Federal-State Joint Board

nstituted under section 410(c) of the Act, establish a d nt definition of

service arca for such company
as indicated in Mr. Hanson's testimony, Fort Randall’s study area includes five other exchanges
in addition to Centerville and Viborg and the one exchange served by Mt. Rushmore.”

DTI is not seeking ETC status in this proceeding on the basis that it 1s offenng services

throughout Fort Randall's study area. DTI is requesting ETC designation based on services it

claims 1o be offenng throughout the Centerville and Viborg exchanges. Therefore, the DTI

Petition is deficient. DT does not meet the ETC service requirements set forth in 47 CF.R
§ 54.101 throughout the area served by a rural telephone company, which is Fort Randall’s
current study ar

Even though DTI may be seeking a redefinition or disa; ation of Fort Randail’s
service area, no such redefinition or disaggregation has yet occurred and, only if and after such a
ch were to occur, would DTI have any possible ciaim that it meets the ETC service
requirements and should be considered for ETC designation

B. DTI Is Not Offering And Advertising Its Services Throughout The
Centerville And Viborg Exchanges.

It 1s also readily apparent that DTI is not effectively offening its services throughout even

¢ Centerville and Viborg exchanges. Thus, even if Fort Randall’s service area were redefined

Testimony of Bruce Hanson, dated September 3. 1998, p. 3




through action of the Commuission and the FCC, and a separate service arca was established for
Centerville and Viborg, DTI would still not meet the ETC qualifications

As pointed out in Mr. Hanson's testimony, the exchanges of Centerville and Viborg
contain approximately 1.377 access lines. Presently, of that total, DTI serves approximately
147 lines and of that 147 only three of the lines are rural (located outside the Centerville Viborg

city limits). Further, two of these rural customers, to Mr. Hanson's knowledge, are employees of

DTI and are only testing out the wireless service described in Mr. Hentz's testimony.” The fact

that only three rural customers, including only one rural customer who is not an employee, have
subscribed to DTI's service clearly demonstrates that DT1 is not in fact “offering™ its services to
all customers as required under the federal ETC provisions

The federal law requires that any entity seeking ETC designation “offer” and “advertise
the availability™ of all of the services supported by the federal universal service support
mechanisms throughout the applicable rurai service area.” The requirement that services be
“offered.” in order to have any real effect, must be interpreted to require that the relevant
services be offered under reasonable terms and conditions and at reasonable prices. In
implementing the federal ETC provisions and in specifically making a determination as to
whether the established ETC services are being offered, some standard of reasonableness should
be applied. The carner secking ETC designation should have to show that it is offering the
required services under such terms, conditions and prices that s reasonable customer might find

the services acceptable for purchase.

Wd..p.5

47US.C §214(eM 1) and 47 CFR. § 54.201(d)




The South Dakota Leg n recently enacting House Bill 1160, understood the need

for some clanfication as to what constitutes an “offering” of service. SDCL 49-31-73 which was
part of HB 1160 provides, generally, that any applicant proposing to provide local exchange
service in the service area of a rural telephone company must satisfy the ETC service obligations
imposed by 47 US.C. § 214(e)(1). It further specifically states that the services required to be
provided as set forth in 47 US.C. § 214(e) 1) “shall be provided at prices and on terms which
reflect a good faith offering of the services throughout the service area of the incumbent rural
telephone company.™

The Commission, in this review process, should impose a similar standard in reviewing
DTI's ETC request. Any carmier seeking designation should be required to establish that it has
acted in good faith and made a reasonable offering of the required services. To determine
whether a carrier has in fact made such an offening, the Commussion should consider a number of
factors, including: (1) whether the services being offered meet customer expectations with

pect 1o service quality; (2) whether the services are actually available for use by a requesting

customer within a reasonable period of time: (3) whether the prices assigned to the service can be
viewed as competitive in the relevant market: and (4) whether any terms or conditions of service
are imposed that can be viewed as being designed 1o turn away certain customers

Based on the extreme low penetration that DTI has achieved with its service in the rural

areas of the Centerville and Vibos ges, it 1s obvious that DTI has, in some manner. failed

to offer its services to the rural customers as is contemplated by the ETC gualification

provision:
This failure to effective quired services can, at least to some degree, be

explained by the advertising materials that DT has provided as Exhibit A to its pre-filed




testimony. The matenals provided indicate that DTI or DTG has specifically targeted only the
customers located 1n the towns of Centerville and Viborg and that it appears to be avoiding rur:
customers within the exchanges. A number of the enclosed items reference DTG's hybnd

fiber/coaxial telecommunications network but, as indicated in Mr. Hertz's pre-filed testimony,

this is not the system that will be used to provide service to rural customers located in the

Centerville and Viborg exchanges.” According to his testimony, rural customers located outside

the city limits of Centerville and Viborg would receive service through a fixed wircless system.”
Yet, nonz of the materials in Exhibit A make any reference to the service that is available to rural
customers through DTG's wireless system. Also, the local telephone services of DTG are, in
many cases, advertised in conjunction with the company's cable TV services.” Rural customers
who do not have access 1o cable TV services would, as a result, likely conclude that the
telephone services being offered are also limited to customers located in the cities of Centerville
and Viborg. Finally, one of the advertisements specifically states that the services are being
introduced “in the cities of Centerville and Viborg,” and one of the brochures references
customers who “hive in Centerville™ or who “live in Viborg.™"" None of the advertisements or
brochures would give rural customers outside of the city limits of Centerville or Viborg a clear

indication that the DTG telephone services are also available to them

tern South Dakota Regional Telephone Directory, DTG ON-NET brochure, and
advertisement in SOUTHEAST TRUMPET dated January 14, 1998

* Pre-filed Testimony of Thomas Hertz, p. 3

See brochure entitled Introducing TELECOMMUNICATIONS SERVICES in Centerville and Viborg
and advertisements in SOUTHEAST TRUMPET dated January 14, March 4, and Apnl 1, 1998

See advertisement in SOUTHEAST TRUMPET dated March 11, 1998, and Introducing
TELECOMMUNICATIONS SERVICES in Centerville and Viborg brochure, respectively




Thercfore, even if the Commission were willing to establish a separate study area limited
1o the Centerville and Viborg exch . 1t should not grant DT ETC status to serve those
exchanges. The purpose of granting ETC status is to support service to the highest cost, most
isolated customers. DTI has, to date, avoided service to those customers who cannot casily be

served

1L THE COMMISSION SHOULD NOT ESTABLISH DIFFERENT ETC SERVICE
AREAS FOR DTI AND FORT RANDALL.

DTI’s petition and its pre-filed testimony indicate that DTI 1s not requesting a
redefinition of Fort Randall’s service area. Rather, DT/ asks the Commuission to establish
Centerville and Viborg as DTI's own unique ETC service area without adjusting Fort Randall’s
service area. In his pre-filed testimony, Mr. Hertz claims that the Commission can make such a
service area det J ent. Contrary to DTI's claims, establishing a
scparate ETC service area for DT1 would be inconsistent with the recommendations of the Joint
Board set forth in FCC 96J-3, CC Docket No. 96-45, Recommended Decision (Inthe Matter of
Federal-State Joint Board on Universal Servige), released November 8, 1996, and the findings of

the FCC in the same docket FCC 97-157, Report and Order, released May 8, 1997. Further,

establishing a separate service area for DTI would require FCC approval

The Act, the Joint Board recommendations, and the FCC findings all envision that state
commissions will establish the same service areas for ETC purposes for a rural telephone
company and any competing local exchange camer

The Act states that, at least initially

the case of an area served by a rural telephone company, “service area” means such
company’s “study arca”

DTI Petitic c August 21, 1998, pp. 4-5




(47 US.C. § 214(e)5).) Ttis important to note that the Act defines the service requirements for

wn “area” rather than for a “rural telephone company.™ The Act does not say, for example: “In

the case of a rural telephone company its service area will be its study arca.” Consequently, the
ETC service obligations are the same for rural telephone companies and for competing local
exchange carriers in areas served by rural telephone companies.

The importance of establishing the same service area for both rural telephone companies
and competitive carmers was expressly identified by the Joint Board and FCC. In particular, both
expressed a concem that, 1f a rural telephone company and a competitive ETC had different

service areas, it could result in undesirable “cream skimmin ompetitor. To avoid this

problem, the Joint Board recommended that the FCC establish the current study arca as the

service area for both rural telephone companies and any competing local exchange carriers

secking ETC status, stating

Service arcas for areas served by rural telephone companmies. We
recommend that the Commission retain the current study areas of rural telephone
companies as the service areas for such companies. Section 214(e)(5) provides
that for an area served by a rurai telephone company, the term “service arca™
means such company’s study area “unless or until the Commission and the States,
after taking into account the recommendations of a Federal-State joint Board
instituted under section 410(c), establish a different definition of service area for
such company.” We find no persuasive rationale in the record for adopting, at
this time, a service arca that differs from a rural telephone company's present
study arca. We note that some commenters argue that Congress presumptively
retained study arcas as the service area for rural telephone companies in order to
minimize “cream-skimming” by potential competitors. Potential “cream
skimming” is minimized because

5 S .

of cligibility, mus!

FCC 96)-3, Recommended Decision, § 172, emphasis added, footnotes omitted. The above
anguage clearly indicates that the Joint Board understood that competitors seeking ETC status

could only qualify for such status pursuant to 47 U.S.C. § 214(e)1) if they offered all of the




ces supported by federal universal service support mechanisms to all customers throughout
the existing rural telephone company service area
The Joint Board's recommendation was concurred in and adopted by the FCC. The FCC,

in its Report and Order, stated

Adoption of Study Arcas. We agree with the Joint Board that, at this time,
the study areas of rural telephone companies as the rural service areas is
consistent with section .Ile.nn.m\! the policy uh]ull\ es undul\lm
section 254 We agree wit S, CO)
sl st proy xumwmmwwa
rgct only the customer that are the least

pENSIVE 10
hroughout the area

Report and Order, § 189, emphasis added, footnotes omitted

Under current FCC rules, a competitive ETC would receive the same amount of support

per line as the rural telephone company.'® This average support per line, calculated on a study
a basis, may be significantly higher or lower than the actual costs associated with providing

service within a limited part of the study area or a particular exchange or exchanges within the
area. Therefore, to assure fair competition, both carmiers should have the same service
obligations.

The FCC, in its Report and Order, agreed that universal service funding should not be
implemented in a 'nanner that results in “uncconomic incentives.™ " The FCC commented on
these concems in ussing specifically the “potential dissimilanties between the level of

gation of universal service support and the level of disagzregation of unbundled network

47 54.307 )

§ Order, ** 171-176.




element prices.”"* The FCC concluded that it was necessary to “limit the ability of competitors

to make decisions to enter local markets based on artificial economic incentives created under

the modified existing [universal service funding] mechanism.”

in addition, the FCC noted its expectation that state commissions, in the process of

making eligibility determinations, would play an important part in minimizing the risk of such

anticompetitive Sehavior.'” Specifically, the FCC requested that state commissions making ETC

cligibility determinations should consider whether the competitive carrier seeking designation as

*1d..¢ 173. The FCC. m its Report and Order, offered the following explanation as to how a competitor
1zing unbundled clements might be i a position to receive a level of universal service support in

excess of its actual cost and thereby gain an advantage over incumbent LECs

'his asymmetry could anse because of the procedures currently used to caleulate
the cost of serving a customer. Because it 1s administratively infeasible to caleulate the
precise cost of providing service to each customer in a service area, and because rate
averaging and the absence of competition generally have allowed 1t, the cost of providing
service has been calculated over a geographic region, such as a study area, and the total
cost of providing service in that area has been averaged over the number of customers i
that area This average cost provides the basis for calculating universal service support in
that area. To illustrate, the average cost of providing service in a study area might be
$50.00 per customer, but the cost of providing service might be $10.00 n urban portions
of the arca, $40.00 mn the suburban portions, and $100.00 in the outlying re
Although the cost of providing the supported services will be calculated at the study area
dled network elements 1s calculated by the states, possibly

level i 1998, the cost of unbi
total support to a carmer per

over geographic areas smaller than study areas. Thus, the
customer 1n a study area might be $20.00, but the price of purchasing access to
unbundled network elements 1o serve a customer in that study area might be $10.00,
$60.00, or $100.00, depending on where the customer 1s located. Consequently. a CLEC
might pay $10.00 to purchase access to an unbundled network element in order to serve a
customer in a city, but receive $20.00 in universal service support

1d.. ¢ 172 (footnotes omitted)
. €172
1d.¢ 176




an ETC would be in a position to exploit the asymmetry between its actual costs incurred f

unbundled elements and the level of universal service support
The nsk of a competitor having lower costs than the level of universal service support
exists 1f competitors seeking ETC status are allowed to limit their services to portions of a rural
service area, where the competitor’s actual costs may be below the average service area costs
In deciding to retain the existing study areas, the Jomnt Board and the FCC also explained
hat waversal service support for rural telephone companies will be determined based on their
embedded costs; and that it would not be possible to determine the cost of service on a less than
| company basis. The difficulties of attempting to disaggregate the costs of serving only
erville and Viborg are explained in Mr. Hanson'’s prefiled testimony
11 1o support its request to have Centerville and Viborg designated as a separate
DTI quotes from paragraph 190 of the FCC’s Report and Order. In that paragraph
ndicated that it may be appropnate for states to modify the service area for the area
served by ral telephone company to include only the contiguous portions of the rural
telephone company's study areas. A review of the entire paragraph, demonstrates that it does not
spport DT1's request in this case:
We also conclude, based on additional information presented to us in
response to the Recommended Decision, that umversal service policy objectives
may be best served if a state defines rural service areas to consist only of the
contiguous portion of a rural study area, rather than the entire rural study area
We conclude that requinng a carrier 10 Serve a non-contiguous service area as a
prerequisite to eligibility might impose a serious barrier to entry, particularly for
wireless camers. We find that imposing additional burdens on wireless entrants

wuld be particularly harmful to competition in rural arcas, where wireless
camers could potentially offer service at much lower costs than traditional

wirchne service. Therefore, we encourage states to determine whether rural
consist of only the contiguous portions of an ILEC’s study
area, and to submut such a determination to the Commussion according to the

service arcas should




procedures we describe above. We note that state commissions must make a

special finding that the designation 1s in the public interest in order to designate
more than one eligible camer in a rural service area, and we anticipate that state
commissions will be able to consider the issuc of contiguous service areas as they
make such special findings
1d., % 190, (emphasis added, footnotes omitted.) The above language documents two flaws in
DTI's argument. First, the suggestion that contiguous areas may be appropriate was raised in the
context of overcoming a total barmer (hcense limitation for wireless providers) to being able to
provide service. There 1s no total barrier to DTI being able to serve the same exchanges as Fort
Randall serves. Second, the Commussion cannot independently change the study arca but must,
nstead, submut the 1ssue to the FCC pursuant to 47 CF.R. § 54.207(c).
Further, as Mr. Hanson explains in his testimony, 1f the Commission is inclined to devia
from the Joint Board recommendation and the FCC's acceptance of that recommendation,
1gucus areas are not a rational alternative. Rather, any separate service arcas should take

into consideration the actual service charactenstics of the rural telephone company  In this case,

Centerville and Viborg are not a stand-alone service area for Fort Randall. Rather, they are part

of a local network served by Fort Randall’s host switch in Wagner. Therefore, any service area

for Fort Randall should necessanly include the Wagner exchange and its subtending end offices.

The FCC and the Joint Board have established a uniform nation-wide standard for the
service obligations for both rural telephone companies and for their competitors. Before that
policy is changed, the Joint Board should evaluate and make recommendations on the
appropriate alternative to using the existing study areas. DTI's petition does not provide a basis
for changing the existing standards. National policy should be based on more than the

competitive preferences of a single carner




THE COMMISSION CANNOT UNILATERALLY REDEFINE THE CURRENT
SERVICE AREA AND ESTABLISH A SEPARATE SERVICE AREA LIMITED
TO CENTERVILLE AND VIBORG EXCHANGES

As the previous sections of this Brief explain, rural telephone companies and competitive

ETCs must provide service throughout the service area, and the service arer for areas served by a

rural telephone company is its study area. The FCC, however, has provided a procedure for

changing such service areas
The FCC's Report and Order and the rules adopted under such order make it clear that

state commissions cannot act unilaterally to change the existing service arcas for areas served by

rural telephone companies. As stated in the FCC's Report and Order

yntrast with non-rural service areas, the Act requires the Commission and
the states to act in concert to alter the service areas for areas served by rural
We [the FCC] conclude that the plain language of section 214(¢)(S)

camers.
“ommission nor the states may act alone to alter the

dictates that neither the €
defimtion of service arcas served by rural carmers

The FCC rules, 47 C F R. § 54.207(c), prescnibe a specific process for reviewing current

rural telephone company service areas and mandate the initiation of a process before the FCC,

and FCC approval of any state proposed redefinition of a service arca served by a rural telephone

company. The rules funther indicate that any state proposed redefinition or disaggregation of a

rural service arca may not take effect until after the FCC has indicated its agreement with or

concurrence in the proposed redefinition

The federal rules (Section 54 207(c)(1 )(i1)) provide that a state commission or other party

secking the FCC's agreement in redefining a service area served by a rural telephone company

must submit a petition to the FCC, and that petition, in part, must include

the state commission ling or other official statement presenting the state

commuission’s reasons for .Aduplxug its proposed definition, ncluding an analysis




that takes into account the recommendations of any Federal-State Joint Board
convened to provide recommendations with respect to the defimtion ofa service
arca served by a rural telephone company

hasis added.)

The Joint Board has made 1ts recommendations as to the appropnate service areas for
rural telephone companies and concluded that the current “study arcas™ should be established as
rural service areas. The Joint Board retained study areas as the service areas for rural telephone
companies based on a recognition that Congress had “presumptively re od study areas as the
service area for rural telephone companies in order to minimize *cream skimming” by potential
compeiitors.”™ In addition, the retention of study areas was consistent with the current practice
of determining umiversal service costs for rural carriers at the study area level*

The Joint Board did not establish any exception to its decision to retain “study arcas” as
rural service areas It was recommended by the Joint Board that the FCC “encourage states,
where appropriate to foster competition. to designate service areas that do not disadvantage new

entrants” and recommended “that the geographic size of the state designated service areas should

not be unreasonably lar ° These recomy however, were made only in its process

ol addressing service arca issues related to non-rural camers. With respect to rural companies,
the Joint Board did not recommend that state commissions disa, gate the existing rural service
s or study areas. With respect to rural telephone companics, the Joint Board specifically

acknowledged that, in many respects under the 1996 Telecommunications Act, rural telephone

" FCC 96J-3, Recommended Decision, 4% 172-174
Id.%i

Id. €174

Id..$ 176




compantes are on a “different competitive footing from other local exchange companies.™ The
FCC concurred in the Joint Board's recommendation to retain the study areas of rural telephone
companies as rural service areas.

DTI contends that the Commission should consider establishing Centerville and Viborg

arate service area based on language in the FCC's Report and Order encouraging state
commussions to consider whether designating rural service areas that consist of only the
contiguous portions of an mcumbent LEC study arcas would be in the public interest. However,
the Joint Board has not had an opportunity to respond to the FCC’s suggestion and, as Mr
Hanson testifies, the use of contiguous arcas would not reflect the manner in which many rural
telephone companies provision service or the cost of providing such service

efore, the Commission should, consistent with the Joint Board Recommendations,

reject DTI's request to redefine the existing service area of Fort Randall. Any exceptions to
retaining the study arcas as the service area should be narrowly applied to situations where use of
the study area creates an absolute barrier to entry. In this case, DTI is not faced with an absolute
barmier to entry, and any exception 1o the general policy should be limited in order to prevent the
problems inherent in the disaggregation of the current study areas
. THE COMMISSION CANNOT REASONABLY DETERMINE THAT

DESIGNATING AN ADDITIONAL ETC IN THE CENTERVILLE AND VIBORG

EXCHANGES WOULD BE IN THE PUBLIC INTEREST.

Both federal and state law require that, before the Commission may designate more than

one eigible telecommunications carmier within a rural service area, it must find that des

an additional ETC would be in the public interest. Because Fort Randall does not currently

receive universal service support, the Commission should delay a determination of whether




nating two ETCs would be in the public interest untl the consequences of that deci
known
With regard to the designation of more than one ETC in any service area, 47 US(
§ 214(e)2) provides

DESIGNATION OF ELIGIBLE TELECOMMUNICATIONS CARRIERS. -~ A
State commission shall upon its own motion or upon request designate a common
carrier that meets the requirements of paragraph (1) as an eligible
telecommunications carrier for a service area designated by the State commissior
Upon request and consistent with the public interest, convenience, and necessity,
the State commission may, in the case of an area served by a rural telephone
company, and shali, in the case of all other areas, d esignate more than one
common carrier as an cligible telecommunications carrier for a service arca
designated by the State commission, so long as cach additional requesting carrier
meets the requirements of paragraph (1). Before designating an additional

cligible telecommunications carricr foran arca served by a rural telephone
company, the State commission shall find that the designation is in the public
nlerest

(Emphasis added.) SDCL 49-31-78 includes similar language stating in part that “[the

[CJommission may not in an area served by a rural telephone company designate more than one

ible telecommunications carrier absent a finding that the additional designation would be in
the public interest

The above provisions recognize the different economies and costs faced by rural camers

in providing service and reflect Congress' and our State Legislature’s concern that designating
more than one ETC in rural service areas, with the resulting shaning of any available universa
service funding, may be counter productive to preserving and advancing universal service
provisions establish a presumption that it is not in the consumers’ best interest to designate more

than one ETC in rural service areas and require an affirmative public interest finding to rebut the

presumption




In order for this Commission to reasonably make a determination that designating an

additional ETC in the Centerville and Viborg exchanges would be in the public interest, it must

have a reasonable basis to gauge the impact of such a determination on Fort Randall and the

affected telephone subscribers. A number of proceedings are pending at the federal level which

have the potent icantly affect the future ability of rural carriers like Fort Randall to
provide universal and affordable state-of-the-art services to rural subscribers. The FCC is
currently: (1) in the process of reviewing the interstate-intrastate cost separation procedures
utilized by incumbent local exchange carmers; (2) reviewing proposals which would substantially
reform the interstate access charges of rate-of-retum regulated LECs, including rural telephone
companies; and (3) engaged in the process of reforming the methods for determining the level
and distnbution of universal service support payments to rural carmers

In determining whether it is in the public interest to designate an additional ETC for the

Centerville and Viborg exchanges, the Commission should be concemned with the potential
impact which sharing limited support funds between two or more carriers will have on rural
consumers. At this time, it is impossible to make any reasonable determinations regarding the
impact on consumers. As Mr. Hanson testifies =

No one can reasonably predict the consequences of having two ETCs serving very
small exchanges like Centerville and Viborg without knowing: 1) how the
support will be determined: 2) the level of that support; and 3) the service
demands that must be met. Clearly, the Commission should have more
information before deciding that sharing universal service support is in the public
interest

Because Fort Randall currently receives no universal service support, designating two

ETCs in the Centerville and Viborg exchanges would provide DTI with no universal service




support. Theretore, there is no apparent public benefit to maka mination at this

time. In addition, because of the pending federal proceedings, there are 100 many unknown
factors for the Commussion to make an informed and reasonable decision as to how fu
consumers might be impacted by designating more than one ETC in the Centerville and Viborg
exchanges

As discussed carlier, there is also substantial cause to question whether DT1 is commutted
to serving rural customers within these exchanges. DTI shouid not be allowed to share
universal service support until 1t actually provides service to the high cost rural customers
justifying such support

Fort Randail and SDITC urge the Commission to defer any decision as to whether it is in
the public interest to designate more than one ETC in Centerville and Viborg until the pending
federal reforms are more adequately defined, and Fort Randall begins receiving universal service
support

V. CONCLUSION.

DTI's petitions should be denied without prejudice. The reasons for denial include

(1) DTI's current failure to offer its services to rural customers in the Centerville and Viborg

exchange; (2) DTIs failure to provide any service outside the Centerville and Viborg exchanges,

thus failing to offer its services throughout the appropnate service area; (3) the inappropriateness




of changing the current service area at this time; and (4) the inability to determine that
designating multiple ETCs in the Centerville and Viborg exchanges is in the public interest

Dated September 3,1 998
Respectfully submitted,
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CERTIFICATE OF SERVICE

1 hereby certify that an onginal and ten copies of the above and foregoing Pre
Heanng Bnef of Fort Randall Telephone Company and the SDITC and the Pre-Filed
Direct Testimony of Bruce Hanson were hand delivered on the

3rd day of September
1998, 10 the following

Wiliam Bullard Jr
Executive Director
South Dakota Public Utilities Commussion
State of South Dakota
500 East Capitol Avenue
e. SD (

and a truc and correct copy was sent by United States Mail, postage prepaid, to cach
person on the attached hst

. 7’
R’I':;J!J D 1&‘(‘

Executive Director

SDITC

207 East Capitol Avenue, Suite 206
Pierre, SD 57501




William P. Heaston
Dakota Telecom, Inc
29805 453" Avenue
P.O. Box 66

Irene, SD 57037

Bruce Hanson

Hanson Communications, Inc
227 S. Main Street

Clara City, MN 56222

Mike Bradley

Moss & Bamett

4800 Norwest Center
90 South Seventh Street
Minneapolis, MN 55402



STATE OF SOUTH DAKOTA
COUNTY OF HUGHES
SINTH JUDICIAL CIRCUTT
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MOTION THAT NONRESIDENT
ATTORNEY BE ADMITTED
PRO HAC VICE

Pursuant to S.D.C.L § attomey, a member in good standing
the Court ad Michael J. Bradley
uth Dakota Public Utilities C ssion in the followi

d under S.D.C.L.ch. 1-2

bar of South Dak

ice t¢

¢ Request by Dakota Telecom, Inc. for Determination of
arrier Status Pursuant to 47 US.C. 214

sle Teiecommunications Carrie

Docket No. TC98-111

ill serve as the resident practicing attorney in accordance with the

1 reputable attomey and the undersigned attorney recommends his
¢ the South Dakota Public Utilities Commission in the above entitled

¢ conducted under S.D.C.L. ch

1-26

Dated 1998
Respectfully submitted,
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tter of the Request akota Telecor ¢. for Determination of
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1COS-111

Dated . 1998
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RECFIVED

Dakota Triecommunications Growp

Septernber 1, 1998

William J. Bullard

Executive Director

South Dakota Public Utilities Commission
500 East Capitol

Pierre, SD 57501

RE: TC98-111 MOTION FOR JUDICIAL NOTICE
Dear Mr. Bullard
Enclosed for filing is the original and ten copies of the MOTION FOR
JUDICIAL NOTICE and attachments for the above referenced docket

This NOTICE is being served to the parties listed on the service list this
same date

Sincerely

\ MR
PR
William P ‘Heaston

General Counsel

Enclosures




BEFORE THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF SOUTH DAKOTA

IN THE MATTER OF THE REQUEST BY )
DAKOTA TELECOM, INC. FOR )
DETERMINATION OF ELIGIBLE ) DOCKET TC98-111
TELECOMMUNICATIONS COMPANY )
STATUS PURSUANT TO 47 USC 214 )

MOTION FOR JUDICIAL NOTICE

DAKOTA TELECOM. Inc ("DTI), pursuant to SDCL 1-26-19, motions
the South Dakota Public Utilities Commission (‘the Commission®) to take judicial
notice of the attached documents which demonstrate a need for disaggregated
service areas

The attached documents inciude

The Federal Communications Commission (FCC) public notice DA 98-

1691 in which the Common Carner Bureau seeks comment on the

Washington Utilities and Transportation Commission's and twenty rural

telecommunications companies petition for agreement with designation of

rural company eligible telecommunications carrier service areas at the

exchange level and for approval of the use of disaggregation of study

areas for the purpose of distributing portable federal universal service

support CC Docket No 96-45




A copy of the underlying file from the Washington Utilities and
Transportation Commission ("WUTC") and from the Attorney General of
Washington's Office which are relevant to issues in this docket. and

should be available to the Commission
Dated this - day of September, 1998

Dakota Telecom, Inc

WL \). \
William P. Heaston
Barbara E. Berkenpas
PO Box 66

Irene, SD 57037

(605) 263-3301 Phone
(605) 263-3995 Fax

Its Attorneys



CERTIFICATE OF SERVICE

|, Kristie Lyngstad, hereby certify that on the Jek_day of September, 1998, |
mailed by United States mail, first class postage prepaid, one original and 10
copies of the MOTION FOR JUDICIAL NOTICE to

William Buliard

Executive Director

South Dakota Public Utilities Commission
State of South Dakota

500 East Capitol

Pierre, South Dakota 57501

And a true and correct copy was sent by United States mail. first class postage
prepaid to.

Richard D. Coit

Executive Director

South Dakota Independent Telephone Coaliton
207 East Capitol, Suite 206

Pierre, SD 57501

Michael J. Bradley

Moss & Bamett

4800 Norwest Center

90 South Seventh Street
Minneapolis. MN  55402-4129

Dated this<J«C. day of September, 1998

gatad

Knstie Lyngstad




Soutt Dakota
Public Utilities Commission *

State Capitol Building, $00 East Capitol Avenue, Pierre, South Dakota $7501-5070

September 8, 1998

Mr. William P. Heaston Mr. Michael J. Bradley
Attorney at Law Attorney at Law
Dakota Telecom, Inc Moss & Bamett
P. O Box 127 4800 Norwest Center
plbed Offce Irene, SD 57037-0127 90 South Center Street
Telephane (605)773.3201 Minneapolis, MN 55402
AR N Y Mr Richard D. Coit
Tramportation Executive Director
SDITC
P 0. Box 57
Pierre. SD 57501-0057

1400332 1782

TTY Through Re: Inthe Matter of the Filing by Dakota Telecom, Inc
e b for Designation as an Eligible Telecommunications Carrier

Intes
-.n...,::'.:.'. b Dear Counsel
.

Enclosed each of you will find a copy of Staff Resistance to Motion for Judicial Notice
in the above captioned matter This is intended as service upon you by mail

Very truly yours

Camron Hoseck
Staff Attorney

Markene Finchbach CH dk

o Hameroosd Enc

Delaine
Settres P

Terry Norum
Gregory A Kish




BEFORE THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF SOUTH DAKOTA
IN THE MATTER OF THE FILING BY DAKOTA STAFF RESISTANCE TO

TELECOM, INC. FOR DESIGNATION AS AN MOTION FOR JUDICIAL

)
)

ELIGIBLE TELECOMMUNICATIONS CARRIER ) NOTICE
) TC98-111

Dakota Telecom. inc (DTI) has filed a Motion for Judicial Notice pursuant to SDCL
1-26-19. The documents include

1 a public notice by the FCC seeking comment on a Washington state
petition, and

2 a file from Washington Utilities and Transportation Commission

SDCL 1-26-19(3), as paraphrased says that notice may be taken of judicially
cognizable facts and, additionally, technical or scientific facts

Staff submits that neither of DTI's submittais are judicially cognizable facts or
technical or scientific facts They are pleadings or filings and other notice documents
which are part of another proceeding. not in this statz  The only facts which they establish
are. (1) that the FCC sought comments, and (2) that Washington Utilities and
Transportation Commission has a file on the subject Neither of these facts prove or
disprove an issue before the South Dakota Public Utilities Commission in this case

Thus is not evidence and should be excluded from the record. It does not establish
facts contemplated by SDCL 1-26-19(3)

Dated this < __day of September, 1998

Camron Hoseck ~

Staff Attorney

South Dakota Public Utilities Commission
500 East Capitol

Pierre, SD 57501

Telephone (605) 773-3201




CERTIFICATE OF SERVICE

| hereby certify that copies of Staff Resistance to Motion for Judicial Notice were

served on the following by mailing the same to them by United States Post Offyge First
Class Mail, postage thereon prepaid, at the address shown below on this the

of September, 1998

William P. Heaston
Attorney at Law
Dakota Telecom, Inc
P 0. Box 127

Irene, SD 57037-0127

Richard D Cott
Executive Director
SDITC

P. 0. Box 57

Pierre, SD 57501-0057

day

Michae! J Bradley
Attorney at Law

Moss & Barnett

4800 Norwest Center
90 South Center Street
Minneapolis. MN 55402

A 0
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Canizon Hoseck

Staff Attorney

South Dakota Public Utilities Commission
500 East Capitol

Pierre, SD 57501
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BEFORE THE PUBLIC UTILITES COMMISSION
OF THE STATE OF SOUTH DAKOTA

IN THE MATTER OF THE REQUEST )
BY DAKOTA TELECOM, INC. FOR )
DETERMINATION OF ELIGIBI E )
)
)

RECE) D

Docket TC98-11 1
TELECOMMUNICATIONS COMPANY PETITION
STATUS PURSUANT 1O 47 USC 214

COME NOW DAKOTA LECOM. INC ( “DTI") and Petitions the South Dakota Public

DTI 1s requesting that the Commussion desig DT1 as an Eligible
unications Company, as that term is used in 47 USC 214 (¢) (1), for the follow
South Dakota exchanges
Centerville (552) and Viborg
2. DT offers the following services throughout these temitonies using its own facilitics and wall
continue to offer
as supplement v State r 1 undc f lecommunications Act, as
amended. (“the Federal Act™)

1) voice grade access 1o the public switched network throughout the Centerville and Viborg
exchanges which meets or exceeds standard telephone audio bandwidth

2) I usage, which means that a customer receives unlimited local calling services for a

Iti-frequency signaling throughout the Centerville and Viborg Exchang

4) single party service for all customers throughout the Centerville and Viborg exch

5) access to emergency services, with 911 services currently provided, and capacity to
support enhanced 911 services when Tumer County impl enhanced 911 systems
for the Cent 2 i exchanges

6) access 10 of ervices which provide ass ce to consumers in the Centerville and
Viborg excha to arrange for billing or completion, or both, of a telephone call

7) access to int

8) access 1o directory assist L ahles t i nterville and Viborg

exchanges to request mform




) toli blockir g ncome consumers

DTI makes Lifeline and Link Up programs available to qualifying low-income consumers

throughout the Centerville and Viborg exchanges consistent with state and federal rules and

orders

To provide these services in these exchanges, DT1 uses facilities which it cither owns or

cases. DTI advertised, and will continue to advertise the availability of its services and

¢ services using media of general distribution in the arca served by the
enterville and V : exchanges

DTI's rates for services that are supported by Federal universal service support mechanisms
those previously charged by US West Communications, Inc. prior to selling the

Centerville and Viborg Exchanges to Fort Randall Telephone Company

DTI further requests t esignate the area served by the Centerville and

res as a “service area” for DT as that term is defined in 47 USC 214 (¢) (5).

Designation of the Centerville and Viborg exchanges as a “service area” is in the public

rest and consistent with entena recommended by the FCC', because these exchanges are
a contiguous area. and are not contig s with any other part of the current Fort Randall
Telephone Company’s or any other telecommunications carrier’s, service or study area.

8. Fort Randall Telephone Company is currently designated as an Eligible Telecommunications

Company in the Centerville and Viborg exchanges. Designation of DTI as a second eligible




0 compete on an equal basis with Fort
andall Telephone Company. improv ability of DTI to offer services supported by
niversal Service Fund Suppont at competitive prices

WHEREFORE, DTI respectfully requests that this Commission designate DTl as an Eligible
he service arca defined by the Centerville and Viborg exchanges
1998

Dakota Telecon

Kathleen A. Marmet, Attorney
PO Box 66

Irene, SD 57037

(605) 263-3301 Phone

(605) 263-3995 Fax




CERTIFICATE OF SERVICE

1, Kathleen Armstrong Marmet, hereby certify that on the 8™ day of
June, 1998, | mailed by United States mail, first class postage prepaid, one
onginal and ten true and correct copies of the Petition of Dakota Telecom, Inc
for Designation as an Eligible Telecommunications Company to

William Bullard, Jr

Executive Director

South Dakota Public Utilities Commission
500 East Capito!

Pierre, SD 57501

Dated this 8" day of June, 1998

Kathleen Armslrona Marmet
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DTI Cable Television

Cable Channel Lineup

DTI’s new cable system offers:
Preview .

43 basic channels
for oniy

$24.95 per month

HBO & Showtime

for only 37.95 each per month

AND COMING SOON...

7 more premium channels

Cinemax
Cinemax Il
Showtime Il
HBO Il
Encore

.46
Encore Plex NICKELODEON TV-LAND 47
Starz

CHANNEL43
“

4 pay-per-view channels

at(605) 263-3301 or 800-239-7501
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Introducing

TELECOMMUNICATIONS
SERVICES

in Centerville and Viborg

HeADQUARTIAS

TRANSFORMING COMMUNICATIONS
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FO:@ Umm.nm nce INFORMATION & SIGN-UP MEETINGS

You may already have our Cable TV service...
now see what else we can do for you!

.—Wﬂ per minute

CENTERVILLE
One guaranteed rate
24 hours a day, 7 days a week

6-second billing

Refreshments will be se

Just for coming!

We look forward to seeing you at one of our community meetings!




SOUTHEAST TRUMPET WEDNESOAY, JANUARY 14, 1998

This summer, you saw
some of our construction.
Recently, you read

about our new services.

R

Now, you can enjoy crisp, clear telephone
service through our new fiber optic network.

Dakota's new fiber optic digital lines offer such a great Also, you can get many handy and useful services from
Dakota that are not available at all from your current
provider Son hese new services will be offered on a
ill be the person on the other end trial basis, so you can try them out (for several months) for

really hear the difference! FREF Call today for our higher quality telephone service

LocAL TELEPHONE Dakota Telecom, InC., s 2 wholly owned sbsry of

Long Distance y ,,
CasLe TV / y
InTerneT Access /
OPERATOR SERVICES Dakota Trlecommunications Group
Wes DeveLoPmenT

LANWAN Nerwonkin 1-800-239-7501 or 605-263-3301

www.dtg.com * P.0. Box 66 + 29705 45380 Avinut + latne, Soute DAxoTa 570370066
TRANSFORMING COMMUNICATION




With This Coupon On Any
NEW SPRING ARRIVAL
of $50.00 Value or More

Fidden Staircase

Catree Conirrntle

- ATTENTION -
JUBILEE FOODS
WEEKLY GROCERY SPECIALS
INSERT WILLNOW
BE DELIVERED
TO YOUR HOME
BY THE
SOUTHEAST TRUMPET

Beresford, SD

”BERESFORD, SD

T
Conni's Cafe % i

1075 OFF Dissen My
! Siwvin 11:00
Dty riwoven Mawen Sher !

Good-01
Home Cooking! .=

Valley View Golf Course
Freeman, South Dakota 57029
is ofiering
nily memberships
for $ 200 plus tax
Plan now for a season of fun

first

for you and your family
For more information contact
Mr. Ron Rembold at
605-925.7810
Mr. Todd Graber at
605-925-4128
or apply to
Mr. Ron Rembold
Box 563
Freeman, South Dakota $7029

Lennox-647.2261
Tea-368.2051

IMPORTANT NOTIC

Dakota Telecom ts pleased 10 introduce telephone service to

the cities of Centerville & Viborg
Dakota’s new telephone prefixes are:
552 - Centerville
766 - Viborg
As new

numbers are changing to these new prefixes with the last four digits

stomers sign up for our service, their telephone

o therr telephone numbe
ch friends & family

araged 10 try the new ones!

ying the same If e unable

ing the old prefixes. you are

DAKOTA TELECOM, INC.
1-800-239.7501 * (605) 263-3301

Interesting Name
ForA
Power Company
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24 Hawr Emergency Servlee
1-800. n

Houe v
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WEDNESOAY, MARCH & 199
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This Werks W Lin

March dth

Feterw
10th
Pepsi-Cola
Products
12.0z. Cans, 6-pak-—$1.99
20-0z Bottles, each—80¢  6-pak
2-Liter Botties, each—$125
H
Id Home whole Grain Buttertop-—$1.19¢

OLE’S MARKET

riey, SD. 238.5235

5399

-7

Lots of bad things can happen
1o yout house, cor, pickup, fractor,
apartment, boat, mobile home,
crops, farm or business
Bul when you re in our care,
well see thot you re protected,
ond we'll get you smiling again fast

Cail us today!

30-MCNTH CERTIFICATE

3-YEAR CERTIFICATE

IRA'S

Aa
MERCHANTS STATE BANK

=

pmson Agency, Inc.
Cenlerville
563-2281 o 563-2207

oh no.

Savings of the Green $55

Winter Clothing Clearance
CHECKTHE GREFN TAGS FOR SAVINGS

Espial Weight Loss Program

Spe

pecial Offer - $49

B ANSAFASTIAATFANT.

internet

TURREY WIbGE o0
e

Ad Deadline
Display Cli
10 a.m. Mon

Southeast
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SOUTHEAST TRUMPET PAGE 15

Our competitive rates make it easy for

you to choose Dakota Telecom.

&7 Second Line Rates only $7.50. Use v
for your internet access. or tax ine

& You can't beat our discounted long distance rates!
Discounted Calling: 5¢ per minute calling to the following communities

13¢ a minute for any other in-state or out-of-stale calls.

Internet Access only $14.95, if you have one other Dakota service.

We make switching easy! Call 1-800-239-7501 for information on how

you can subscribe to Dakota Telecom telephone service.

pleased to welcom liowing new customers

CENTERVILLE

VIBORG

Fitective March 30, 1998
Bapco 7665169
Bapeo (tax) 7665138

Call now!
1-800-239-7501
or 605-263-3301

,m oozt




SOUTHEAST TRUMPEY
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WEDNESDAY. APRIL 1. 1998
o ecarom Tl

Free Estimates

Phone 605-253-2398 + Beresford
Cell 605-351-3366 0r605-640-3301

{ Beresford
\ ) Kindergarten Roundup

Monday Evening. April 6, 1998
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V1. Carriers Eligible for Universal Service Support

A, Overy

127, In this section, we discuss which telecommunications carriers will be eligible ¢
receive support from the federal universal service support mechanisms. We address eligibility
for support for services provided to schools and libraries below in section X, We conclude that

B nguage of section 214(e) precludes adoption of additic

nal eligibility cniteria beyond
those enumerated in that section. Accordingly. as recommended by the Joint Board, we adopt

t expansion the statutory cnteria set out in section 214(¢) as the rules governing

We interpret the term “facilities™ in section 214(e)( 1) to mean any physical
he telecommunications network that are used in ¢
the services designated for support under section 254(c)( !

* LEANSMISSION of routing of
that offers any of the services designated

We further conclude that a carmer
universal service support. either in whole or in pan
ed as unbundled network elements pursuant to section
requirement of section 214(¢

r tacilities obtay

1 25 1e i 3) sansfies the
facihties Consistent with the Joint Board's

commer

ation, we find that no additional measures are necessary to implement the advertising
equirement of section 214(e) 1) and the provisions of section 254(¢) that limi
which universal service funds may be used

129.  We recognize that the states have responsibility for designatin
f non-rural carniers. We also agree with the Joint Board

he service areas
1. that states should not
e service arc are unreasonably large because we recognize, s did the Joint Board
that an unreasonably - greatly in¢ scale of operations required of

entrants

prohibit

Thus. unreason. £¢ service are
g the ability of e wide local exc
and advance universal se

we

r have the effect of

service and are not necessary to
ce. State desy an wsonably

rv bamer. We conclude
Board. that rural telephone companies’ study areas will be used as their d

AFge Service area
violate section 25

as did the Joint

as a market

ated service areas
hough we ¢ age stales 10 consic
INto service s composed of th

1y he contig
e Jownt Board th

of camerns t

no additio
y serve unserved are

i arcas

B. Eligible Telecommunications Carriers

1. Background
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under section 214(e) shall be eligible t

cceive specific Federal universal service support
T

gislative history indicates that “this restriction should not be construed 1o prohibit any

telecommunications carrier from using any particular method to establish rates or charges for its
services to other telecommunications carmiers, to the extent such rates or cha

ges are otherwise
permissible under the Communications Act or other law. "™

Section 254(¢) further prescribes
that a carnier recerving universal service support “shall use that support only for the provision,
maintenance, and upgrading of facilities and services for which the support is intended
Additionally, section 254(K) prohibits a carrier from using non-competitive services o subsidize
services that are subject to competition

Section 214(e) 1) provides that

A common cammer designated as an ehgible telecommunications carrier under
[subsection 214(e)(2)] or [subsection 214(e ) 3)] shall be ehigible 1o receive
universal service support in accordance with section 254 and shall, throughout the

service area for which the designation is received

(A) offer the services that are supported by Federal universal
service support mechanisms under section 254(c), either using its
own facilities or a combination of its own facilities and resale of
another carrier’s services (including the services offered by another
eligible telecommunications carrier): and

(B) advertise the availability of such services and the charges
therefore using media of general distribution

132, Pursuant 1o section 214(e)2), state commissions must, either upon their own
motion or upon request, designate a common carrier that meets the requirements of section

214(e)(1) “as an eligible telecommunications carrier for a service area designated by the State

USC §254e) Section 254h) 1B X st ! lelecommunications Camers providing service
schools and librarics section 254(h K 1B) shall receive support “notwithstanding the provisions of [section
254(e)] " 4TUSC § 2S4hi IuBYi)

Joint Explanatory Statement at 131-32
ITUSC § 254(c

4TUSC § 2540k

The Commission intends 10 address 1ssues related to sectic
proceeding

4TUSC
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commission.” " Section 214(e ) 2) also provides for the designation of more than one carrier as

gible telecommunications carrier. It states, in part

Upon request and consistent with the public interest, convenience, and necessity,
the State commission may. in the case of an area served by a rural telephone
company, " and shall, in the case of all other areas, designate more than one
common carmer as an telecommunications camer [Or 4 service arca

designated by the State commission. so long as each additional requesting carrier

meets the requirements of [subsection 214(¢e ) 1)]. Before designating an
addinonal eligible telecommunications carner for an area served by a rural
telephone company. the State comission shall find that the designation 1s in the

public interest
Section 214(¢) also contains provisions governing a carrier’s relinquishment of its eligible carmer
designation in areas served by more than one eligible carrier. The statute requires states 1o
permut chgible carriers to relinquish their designation after giving the state notice. The statute
requires remaining ehigible camers to serve the relinquishing carmier's customers and requires the
relinquishing carmer to give notice sufficient 1o permut reMAININg camers (o construct o,

purchase facilities, 1f necessary

33 he Joint Board recommended that the Commission adopt, without elaboration,

The term *rural telephone compa ans 4 local exchange car

B) provic
that 50,00

arca w
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the statutory criteria set out in section 214(¢) as the rules that will govemn ehigibility The Joint
Board rejected arguments that all ehigible telecommunications carmers should be required 1o
meet the same obligations that are imposed on incumbent LECs after finding that such regulation
would be unnecessary to protect incumbents and would chill competitive entry into hy;
areas

cnt

h cost
The Joint Bouard recommended that the Commussion find that a carrier may satisfy the

a of section 214(¢) regardless of the technology used by that camner,
Commussion should exclude no class
status. The Joint Board

and that the
f carniers, such as price cap cammers, from eligible
so recommended that, at this
national guidelines to implement the statutory requirement that carriers advertise the avalability
and rates of federally supported services throughout their service areas. '~ Further, the Joint
Board found that the plain language of section 214(e)( 1) precludes states from requiring el
camiers to offer service wholly over their own facilities,
designating “pure” resellers as eligible carriers. "

the Commission adopt no

ble
and also precludes states from

The Joint Board recommended that the
Commission reject arguments that it forbear from the section 214(e)( 1) facilities requirement
because the record before it did not demonstrate that the three statutory criteria for forbearance
had been met

Finally, the Joint Board recommended that the Commission not adopt rules to
implement section 254(e). which requires that an eligible carrier shall use umiversal service funds

only to support the services and facilities for which it is intended
Discussion
a Eligibility Criteria
Adopuon of Section 214(¢)(1) Coteria. Consistent with the Joint Board's
endation and the record before us, we adopt the statutory criteria contained n section

¢ rules for determining whether a telecommunications carner 1s ehigible to receive

ed Decision.

Recommended Decision

Recommended Decision
§ Decision,
Decision

ended Decision,
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vice support. . Punsuant to those eniteria, only a common carmier may be
as an ehgible telecommunications carnier, and therefore may receive universal service
support. In addition, section 214(¢) provides that each chigible carnier must, throughout s
vice area: (1) offer the services that are supported by federal universal service su 1
nisms under section 254(¢); """ (2) offer such services using its own facilit
cilities and resale of another carner's services, including the services
ble telecommunications carrier; and (3) advertise the avilability of and

o such s €S using me peneral distnbution

135 Statutory Construction of Section 214i¢). We conclude that section 2

does not permit the Commussion or the states to adopt additional cnitena for designation as an

eligible telecommunications carrier. = As noted by the Joint Board, “[section 214 contemplates
that any telecommunications carrier that meets the eligibility cnitenia of section 214(e ) 1) shall
be eligible to receive universal service support Section 214(e)(2) states that "[a] state
commission shall designate a common carrier that meets the requirements of paragraph (1)
as an ehgible telecommunications camer Section 214(e¥2) further states that

State commission may. in the case of an arca served by a rural telephone company., and s/

the case of all other areas, designate more than one common carmier as an eligible
telecommunications carrier for a service area designated by the State commission. so long as
cach additional requesting carrier meets the requirements of paragraph (1) Read together,
we find that these provisions dictate that a state commission must designate 4 COmMmOon Carmer as

an eligible carmer if it determines that the carrier has met the requirements of section 214(e)( 1),

See Recommended Decision. 12 FCC Red at 169, Accord Amenitech comments at 8: California PUC

N 9. CNMI comments a ¢ minents at 4, Maryland PSC at 8.9
Sprint comimer 20, Texas PUC comment i WorldCom comments at 14; AT&T
reply comment 14, CPl reply com

m

E does not govern the ability of camerns W
ecerve funds distributed pursuant to section 2 USC § 254N WB X We address
gibility § et for services provided t
' Wen

service, or 1 SEIViCes may petition comm

that currently is unable to provide single-party service, access 1o enhanced 911

s310n 10 receive universal service support for a
designated pen

See supra section IV and infra section VI

pleted the network upgrades necessary 1o offer these services

Recommended Decis

1 comments at 13, Waorld(
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Consistent with the Joint Board's finding. the discretion afforded a state commussion under
section 214(e)(2) is the discretion to decline to designate more than one eligible carrier in an
area that 1s served by a rural telephone company ; in that context, the state commission must
determine whether the designation of an additional eligible carrieris in the public interest
The statute does not permut this Commission or a state commission to supplement the section
214e) 1) eniteria that govern a carrier's eligibility 10 receive federal universal service support

136, In addition, state discretion is further limited by section 253: a state’s refusal to

designate an additional eligible carmer on grounds other than the criteria in section 214(¢) could
prohibit or have the effect of prohiibiting the ability of any entity to provide any interstate or

ntrastate telecommunications service™ ™ and may not be “necessary 1o preserve universal
service."" Accordingly, we conclude that section 253 also precludes states from imposing
additional prerequisites for designation as an eligible telecommunications carrier Although
section 214(e) precludes states from imposing additional eligibility criteria. it does not preclude
states from imposing requirements on carriers within their junsdictions, if these requirements are
unrelated 1o a carrier’s eligibility to receive federal universal service support and arc othierwise
consistent with federal statutory requirements. " Further, section 214(e) does not prohibit a state
from establishing critenia for designation of eligible carriers in connection with the operation of
that state’s universal service mechanism, consistent with section 254() "
137, Consistent with the findings we make above, we disagree with GTE's assertion
that the use of the phrases “a carnier that receives such support” and “any such support
instead of the phrase “such eligible camer section 254(¢) indicates that Congress intended to

¥ mmended Decision, 12 FCC Red at 171-72. Before designating an additional el
arca served by 3 rural telephone company. a state commission must find that the design

tion “is in the public
interest 47 US.C. § 214(ch2

See Calitornia PUC comments at 9-10 (stating that it has already imposed carrier of Last resort (COLR)
gible car s infra this section for our discussion concluding that COLR regulation

of the requirements of section 214(¢

ations upon ¢

1s unnecessary in ligl

State adoption of a second set of el fitenia for a state universal service mechanism would have no

fect upon the statutory cligibility crin deral universal service mechanisms. Section 254(1) p

st “A State may adopt regulations
universal service within that State only

anc sufficient mechani

| definions and standards to preserve and advance
ch regulations adopt additional specific. predic

dards that do not rely on or burden Federal universal
service support mecha
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ddition to the eligibility criteria in section 214(e). © We
indicates only that a carmier is not entitled automatically to

receive universal service suppont once designated as an eligible telecommunications carnier. For
example, a carmer must meet the section 214(¢) eriteria as a condition of its being designated an
ble carmer & ust provide the designated services to customers pursuant 10 the terms

1 to receive support. Indeed, the language of section 254(¢). which
lecommunications carmier designated under section 2 14(¢) shall be
ce support, suggests that a carmier 1s not automatically entitled

service support once designated as eligible. ' The language of section

the Commussion or the stutes may expand upon the criteria

reject GTE's contention that our interpretation would convert section

214(¢) nto & ent and would allow an eligible carrier o receive umiversal service

support “regardless o b ie [ehigible carrier] abides by the federal funding mechanism

and regardless of w et th gible carmier] makes any real contribution to preserving and

advancing universal service We disagree with GTE to the extent that it suggests that a
carmer, once designa gible carner, is not required to continue to comply with federal
universal service re As discussed immediately above, a carner’s continuing status
as an eligible carn nun n continued comphance with the requirements of section
214(c) and only an eligibk er that succeeds in attracting and/or maintaining a customer base

to whom it provides universal service will receive universal service support. Moreover, contrary
to the suggestion of GTE, an eligible carnier 1s “preserving and advancing universal service™ ™
g each of the core services designated for support to low-income consumers or in

1cost areas.  and by offering those services in accordance with the specific

provides. in relevant pant: “A carner that receives
aintenance, and upgrading of

d be explicit and suft

GTE nts 7 c states
hould ensure that universal service 2

section VILC . for a des {

GTE reply comments

t granted regardiess «

ontributions 1 prese
GTE reply con

The core services are defined supra in section IV
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gibility critenia contained in section 214(¢)

139, Additionally, we are not persuaded by GTE's argument that our interpretatic
section 214(¢) precludes adoption of its proposed competitive bidding mechanism and. theretore
violates the Commission’s duty to consider this proposal fully.”™ First, the authonty cited by
GTE does not compel us to consider a proposal that is incompatible with the statute. Second
as we explain below,™ we find that we may be able to craft a competitive bidding mechanism
that is compatible with the statute, including section 214(e), and we intend, consistent with the
Joint Board's recommendation and as suggested by GTE, to continue to explore this option
further.™

140.  GTE contends that, cven if the Commission may not add eligibility critena, the
Commission may nonetheless impose additional obligations on eligible carriers by conditioning
the acceptance of federal universal service support upon compliance with particular obligations.
as the Commission now does in the Liteline Assistance program. ™ Morcover, GTE asserts that
several recommendations of the Joint Board imply that the Joint Board behieved that the
Commission and the states have authonty to impose additional eligibility criteria. For example
GTE cites as support for this view the Joint Board's recommendation that the Commussion rely
on service quality data collected by states to ensure that the first universal service pninciple
that "quality services” be available - is realized.™' We reject GTE's argument
appears o seek the imposition of additional eligibility criteria by recharactenizing the criternia as
conditions.” Moreover, its reference 1o our existing Lifeline Assistance program is not relevant
for purposes of construing section 214(¢). The Commussion created the existing Lifeline
Assistance program in 1985 pursuant to its authority in sections 1, 4(1), 201, and 205. None of

GTE reply comments at 11-13 n.22 (cuting Comuiision's duty to consider fully all reasonable alternative
hings Mun. Tel v. FCC, 822 F 2d 1153, 1169 (D.C. Cir. 1957))

Brookings Mun Tel v FCC. 822 F2d at 1169 (D.C. Cir. 19587) C[A]n agency has a duty to consider
responsible alternatives 10 its chosen policy and 1o give a reasoned explanation for its rejection of such
alternatives. Of course, . the duty extends only (o significant and viable alternatives citations omitted

See infra section VILE

the Commission t

Recommended Decision. 12 FCC Rod at 265-66, GTE reply comments at 43-46 (urgin,

issuc & further not

< of proposed rulemaking 1o “build upon the existing public record and asufficient
record on the spec f 3 workable auction mechanis

See GTE reply comme

GTE raply comments at 10-11 (cining Recommended Decision, 12 FCC Red at 140)

ce principle is contained in section 254(by 1), which states that

The first univer
qluality services should be available at just

reasonable, and affordable rates UsC
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these provisions provide specific guidance on the interpretation of section 214(e).™ In addition
ontrary to GTE's suggesuon, the Joint Board's consideration of whether to impose service
quality standards did not reference the possibility of adopting additional ¢cniteria under section
214e).™" Rather, the Joint Board relied on the first universal service principle in section
254(b)(1) when it considered the Commussion’s authority 1o incorporate minimum service
standards into the definitions of services designated for support pursuant to section 254(c) 1)

141 The terms of section 214(e) do not allow us to alter an eligible carrier’s duty to
ce arca. Consequently, we cannot, as WinStar requests, modify the

n 214(e) for carriers whose technology limits their ability 1o provide
" We note, however, that any carrier may. for

SCTVE an entire serv
requirements of sect
service throughout a state-defined service area
example, use resale to supplement its facilities-based offerings in any given service area

142 Addiuonal Obhigations as a Condition of Eligibility. Several commenters
le federal universal service system and

maintain that, in order to create an equitable and sustainab

to prevent competitive carmiers from attracting only those customers that order the most
protitable services, the Commission must subject all eligible carniers to the regulatory
£ pricing. marketing, service provisioming. and service

Quality requirements, as well as carrier of last resort (COLR) obligations. ™ We re o
tions as a condition of being designated an eligible

requirements that govern ILECs, includin,

1o impose these additional obli

telecommunications carrier pursuant to section 214(¢) because section 214(e) does not grant the

We note that
support that are ¢ 0 of |
obligation of clig

w VI

Recor

oard declined t

sdditional

WinStar ¢

» offer service using

USC § 2130e

wents, app A at 3 Cincinnati Bell comme

K. Evans Tel. Co. comments a1 12-13, GTE comments at 50 Roseville Tel. Co. comments at 16; SBC

at 19-20. USTA comments at 23-24. CWA rep USTA reply comments at 14 In

SBC and USTA argue that, irrespective of the ob! all eligible carriers should assume quality o

service obligations wents at 20 2 USC. § 254t
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Commission authority to impose additional eligibility criteria

We emphasize that. even if we had the legal authonty to impose additional
obligations as a condition of being designated an eligible telecommunications carmer, we agree
with the Joint Board that these additional critena are unnecessary 1o protect against unreasonable
practices by other carners.™ As the Joint Board explained. section 214(e) prevents eligible
carniers from attracting only the most desirable customers by limiting eligibility to common

carriers™* and by requinng eligible carriers to offer the supported services and advertise the

availability of these services “throughout the service area For this reason, we reject GTE'S
suggestion that we require carriers 1o offer the services designated for support on an unbundled
basis. ' Similarly, we agree with the Joint Board's analysis and conclusion that exit barriers
comparable 10 those imposed on ILECs are unnecessary because section 214(e)(4) already
imposes exit barriers simular to the protections imposed by traditional state COLR regulation

We conclude that additional exit barmiers are not only incompatible with the requirements of
section 214(e) 1), but also that they are not warranted: parties have neither demonstrated that
the exit barriers set forth in section 214{ex4) are significantly different from the restrictions
contained in traditional state COLR requirements.” nor have they demonstrated that the section

0. 12 FOC Red We note that. in the Local Competition Order. we
concluded that states milaterally impose on non-ILECs the additional obligations imposed on ILECs by
section 251(c tion Order, 11 FCC Red at 16,109-10. We stated that we did not anticipate
mposing nal obligations on a non-ILEC absent a clear and convincing showing that the n
accupics 3 posit telephone exchange market comparable position held by an ILEC, th.

ILEC has substantiaily replaced an ILEC. and that such treatme=! would serve the public interest

ecessity and the purposes of section 251 Local Compeniion Order. 11 FCC Red at 16,109-10

The Communications Act requires common carriers 1o furnish “communications service upon reasonable
request therefc US.C § 201(a). and states that “[i]t shall be unlawful for any common carrier to make any
anjust o unreasonable discrimination in charges. practices, classifications. regulations, facilitics, of services
47USC. § 2020

47USC

nded Decision. 12 FCC Red at 171, Pursuant to section 214(e 44) of the Act. an cligible carmier

seeking 10 exit a service area served by more than one eligible carmier must notify the relevant state commission of
that carrier’s intent 1 relinquish its designation as an cligible carrier. The Act then requires the state commissior
before permitting the camer (o cease providing service. 1o ensure that the remaining carmiers will serve
clinquishing camier's customers. The state commission must also require notice sufficient (o permit any
remaining cligible carner o purchase adequate faciliies. 47USC § 21diend

See. e.x. New Mexico Stat Ann. § 63-9A-6 2 (“any telecommunications company which has a certificate
of public convenience and pecessity permitting it to provide message telecommun:

ions service all not be
allowed o termunate or withdraw from providing message telecom

munications service . without an order of the

80
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¢) requirements are rotect subscribers. Moreover, we are reluctant 1o
impose additi T otk nal requirements on carmiers seeking to offer local
service based o h ad requirements would raise potential competitors
expected costs of entry and thus discourage compet.tion. Finally, for the reasons stated above,
we reject other suggestions that we impose additional criteria for designation as an chgible
telecommunications carmier because the proponents of these suggestions have presented

msufficiently persuasive justifications for their inclusic

144, We further conclude that adopting the ehigibility cnitenia imposed by the statute
out elaboratic consistent with the Joint Board's recommended pninciple of competitive
neutrality because, once the forward-looking and more precisely targeted high cost methodology
1s in place, all carmiers will receive comparable suppont for performing comparable functions
Several ILECs assert that the Jont Board's recommendation not to impose additional criteria is
in conflict with its recommended principle of competitive neutrality because some carriers, such
as those subject to COLR obligations or service quality regulation, perform more burdensome

and costly functions than other cammers that are eligible for the same amount of compensation
The statute itself, however, imposes obligations on ILECs that are greater than those imposed on

other camniers,  yet section 254 does not limit ehigible telecommunications carnier designation

only 10 those carmiers that assume the responsibilities of ILECs. We find that the Joint Board
correctly concluded that the imposition of additional eligibility cniteria would “chill comy
entry into high cost areas We agree with the Joint Board's finding and conclude that the

imposition of additional critena, 10 the extent that they would preclude some carmers from being
designated eligible pursuant 1o section 214(¢), would violate the principle of competitive
neutrality

pany in place capable of providing service

e MFS comments at 7 (suggesting that Commission require cligible carr
standards that Rural Utility Service imposes upon its borrowers); Ohio PUC reply ¢
hility. Com ¢ won-rural carmiers to provide interconnection under section

€K2). unbundied !

2 3). and wholesale services under section 251(c)4))
CWA reply comments at & (suggesting th se carriers that vic
At from recerving universal service support for (welve-ir peniod following National Lab
decision of labor-law violation). See also supra our discussion in section 1V regarding the merits of MFS's
suggestion
Ameritech comments at 7-8. 9. GTE comments at 1314, 48, SE 2, CWA reply comments
10, GTE reply comments

Compare 47 US.C. § 251(¢) (1mposing duties on incu

§ 25143, (b) (imposing duties on all telecor

Recommended Decision, 12 FCC Red at
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4 Treatment of Particular Classes of Cammiers. We agree with the Joint Board's
analysis and recommendation that any telecommunications carrier using any technol
including wireless technology. is eligible to receive umversal service support if it meets the
critenia under section 214(e) 1), We agree with the Joint Board that any wholesale exclusion
of a class of carriers by the Commission would be inconsistent with the language of the statute
and the pro-competitive goals of the 1996 Act.™ The treatment granted to certain wireless
carriers under section 332(¢)3)(A) does not allow states to deny wireless carriers eligible

status. We also agree with the Joint Board that non-ILECs and carriers subject to price cap
regulation should be eligible for support. ' We agree with the Joint Board that price cap
regulation is an important tool for smoothing the transition to competition and that its use should
not foreclose price cap companies from receiving universal service support.™ We find that
requiring price cap carriers to cover their costs of providing universal service through internal

cross-subsidies, as Time Warner suggests, would violate the statutory directive that support
universal service be “explicit.” " Consequently, in our decision here and in the Access Charge
Reform Order, we adopt a plan to eliminate implicit subsidies as we identify and make explicit
universal service support Because we have determined that we will not exclude price cap
companies from eligibility. we agree with the Joint Board that we need not delineate the
difference between price cap carmiers and other carriers, as proposed in the Further Comment
Public Notice.™

146.  We do not adopt, at this time, a rule stating that a wireless carrier may receive
support only if the wireless carrier is a customer’s primary carrier and the customer pays

See Recommended Decision. 12 FCC Red at 170 (stating that eligibility is not limited 1o a specific use of
technology ). Accord Vanguard comments at 2, Centennial reply comments at 13; Motorola reply comments at
"

Recommended Decision. 12 FCC Red at 169.70
See Centennial reply comments at 1 3. Recommended Decision, 12 FCC Red at 171-72
Recommended Decision. 12 FCC Red at 171
Recommended Decision, 12 K
SC §284(e
Access Charge Retorm Order at section IV A

Recommended Decision, 12 FOC Red at 172 ent Public Notice

comment on the definition of price cap carmicrs
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ubsidized rates for its wireline service, as suggested by NYNEX In addition
fecision above th. nder the modified existin

jential connections will be supported, we conclude that such a rule is not necessary at this
me We also note that. to the extent that NYNEX's proposal is designed to prevent wireless

carriers from receiving support for customers that they do not serve, such a rule is unnecessary

because federal laws against fraud already prohubit wireless carniers, or any other carniers, from

receiving umiversal service support for customers that they do not serve

147.  We note that not all carmers are subject to the junsdiction of a state
commission. Nothing in section 214(e)( 1), however. requires that a carrier be subject to the
junisdiction of a state commission in order to be designated an eligible telecommunications
carrier. Thus tnbal tel panics. CMRS providers, and other carmiers not subject to the
3l panoply of state regulation may sull be designated as eligible telecommunications carniers
148.  Advestising rree with the Joint Board's analysis and recommendation that
we not adopt. at this tme, nationwide standards 1o interpret the requirement of section
214(¢ B) that cligible carners advertse. throughout their service arcas. the avalability of
supported services using media of general distnibution We ugree wath the
Board that. in the fir stance, states should establish any guidelines needed to govern
ch advertising We agree with the Joint Board that the states, us a corollary to the
obligation to designate ehigible telecommunications carmiers, are in a better position to monitor
the effectiveness of carniers’ advertising throughout their service areas. We also agree with the

Joint Board that competition will help ensure that camers inform potential customers of the

See NYNEX comments at $-6 (asserting that, because there s p wireless service
wireless could claim it was provid al serv
bile ph CWA reply comments at |

customer ever 7 did not use, oF own,
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services they offer Although we decline to adopt nationwide standards for interpreting
section 214(e)(11B). we encourage states, as they determine whether to establish guidelines
pursuant to that section. to consider the suggestion of Roseville Tel. Co. that the section
214(e)(1)(B) requirement that carriers advertise in “media of general distribution” is not satistied
by placing advertisements in business publications alone, but instead compels carriers to
advertise in publications targeted to the general residential market In response to the
comments of CPI, we conclude that no further regulations are necessary o define the term
throughout.”"™ The dictionary definition -- “in or through all parts; everywhere” -- requires no
further clarification.”™

149.  Relinquishment of Eligible Carmer Designation. We conclude that no additional
measures are needed 1o implement section 214(e)(4). the provision that reserves to the states the
authority o act vpon an eligible carriers's request to relinquish its designation as an ehigible
carnier.” We note that we received no recommendation from the Joint Board with respect to
this issue and that no commenter responded to the question asked in the Commission’s NPRM
that invited commenters to identify Commission regulations that are inconsistent with section

4e)d)

b. Section 214(e)(1) Facilities Requirement

150.  Secton 214(¢)(1) requires that. in order to be eligible for universal service
suppon, a common carrier must offer the services supported by federal universal service support
mechanisms throughout a service area “either using its own facilities or a combination of its own
facilities and resale of another carrier’s services (including the services offered by another
eligible telecommunications carrier).”"™ In interpreting the facilities requirement, we first
address the meaning of the term “facilities” and then address the meaning of the phrase “own
facilities

mended Decision, 12 FCC Red at 17475
See Roseville Tel Co comments at 16,
* CPlreply comments at 13 n.24
See, ¢ g WEBSTER'S Il NEW RIVERSIDE UNIVERSITY DICTIONARY (1984
See 4TUSC § 214iend)

NPRM at para. 49 See also, e.x . 47 CFR § 63.60-100

" A7TUSC 8 214eN1HA) (emphasis added). Heremafter we will refer to this requirement as the “section
214(e) facilities requirement
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s1.  Defining the Term “Facilities™ in Section 214(¢)(1). We note that the Joint Board
e no recommendation regarding the type of facilities a carrier must provide to satisfy the
cilities requirement of section 214(e We interpret the term “facilities,” for purposes of
section 214(¢). to mean any physical components of the telecommunications network that are

used in the transmission or rout the services designated for support under section
2540¢

reasonable balance between adopting ore expansive definition of “facilities.” which would

As discussed immediately below, we conclude that this interpretation strikes a
ine the Joint Board's recommendation to exclude resellers from eligible status, and
opting a more restrictive defimition of “facilities,” which we fear would thwart competitive
entry into high cost arcas
152, We adopt this defin aciliies.” 1n part, 1o remain consistent with the Joint
Board s recommendation that “a carne ers universal service solely through reselling
another carmer’s un I service packa, should not be eligible to receive universal sery
support. ' Wer C SUZZCS! ne commenters that we adopt a more expansive
defimtion of facihies, based on our conclusion that such an interpretation would render
meaningiess the facilities requirement of section 214(¢) by permitting any carnier. including
pure” reseller, to meet the definition.™ By encompassing only physical components of the
telecommunications network that used 1o transmit or route the supported services, this
definition, in effect. excludes from eligibility a “pure” reseller that claims to satisfy the facihities
requirement by providing its own billing office or some other facility that 1s not & “physical
component” of the network, as defined in this Order. ™" We find that our determination to define
faciliies” in this manner 1s consistent with congressional intent to require that at least some
portion of the supported services offered by ble carmer be services that are not offered

through “resale of another camer's services.” ™ For these reasons, we reject EXCEL's

suggestion that a camer that establishes a billing office would the definition of “facilities

for purposes of section 214(¢)

sserting that “facilities” shou
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153, We also dechne to adopt a more restrictive defimtion of the term “facilities.” as
some commenters suggest. ™ For example, we reject the suggestion that we define “facilities” as
both loop and switching facihities based on our concem that such a restrictive defimtion would
erect substantial entry barriers for potential competitors seeking to enter local markets and.
therefore, would unduly restrict the class of carriers that may be designated as eligible
telecommunications carriers.” Rather, we conclude that the definition of “facilities” that we
adopt will serve the goals of umiversal service and competitive neutrglity to the extent that it does
not dictate the specific facilities that a camer must provide or. by implication, the entry strategy
a carnier must use and, therefore, will not unduly restrict the class of carmiers that may be
designated as eligible

154, Whether the Use of Unbundled Network Elements Qualifies as 4 Carier's "Own
Eacilities”. We conclude that a carrier that offers any of the services designated for universal
service support. either in whole or in part, over facilities that are obtained as unbundled network
elements pursuant to section 251(c)(3) and that meet the definition of facilities set forth above, ™

satisfies the facilities requirement of section 214(e N 1XA)

155, In making this decision, we first look to the language of section 2 14(e)i 1A
which references two classes of carniers that are eligible for support -~ carriers using their “own
facilities” and carners using “a combination of [their] own facilities and resale of another
cammier’s services,” ™ Neither the statute nor the legislative history defines the term “own” as that
term appears within the phrase “own facilities™ in section 214(e) 1(A).™" In addition, neither
category in section 214(e)( 1 (A ) explicitly refers to unbundled network elements.
Notwithstanding the lack of an express reference to unbundled network elements in section

¢.. Cathey . Hutton comments at 7 (asserting that “facilities™ should be defined as loop and switching

See. ... Cathey. Hutton comments at 7

™ We note that, because the definition of “facilities” we adopt above differs from the statutory definition of
network eleme t all unbundied network elements will meet the facilities requirement of section 2146e). See

TUSC §15329) T example, operations support systems functions (OSS) as defined in the L

m Order, would not meet the definition of “fa <" that we adopt herein. See Local Competi
11 FCC Red at 1576368 See also 47 CFR § 513191

™ Accord. e.g.. Comptel comments at 13-14 (urging Commission to find that carmicrs that purchase access 1o
unbundled network clements are eligible for universal service support). Section 251 ) 3) requires ILECs "0
provide, 10 any requesting telecommunications carmier . . . ondiscriminatory sccess 1o network elements on an
unbundled basis 47TUSC § 251end)

SC
generally 37 US.C. § 153. Joint Explanatory St
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214(¢). however, we conclude that it is unlikely that Congress intended to deny designation as
¢ 10 a carmer that relies, even in part, on unbundled network elements 1o provide service

given the central role of unbundled network elements as a means of entry into local markets

Because the statute 1s ambiguous with respect to whether a carmier providing service through the

use of unbundled network elements 1s providing service through its “own facilities™ or through

the "resale of another carmer’s services,” we 10ok to other sections of the Act and to legislative
to resolve the ambiguity

156 In so doing, we conclude that Congress did not intend to deny designation as
gible 1o a carner that relies exclusively on unbundied network elements to provide service in a
st area. given that the Act contemplutes the use of unbundled network elements as one of
wee prmary paths of entry into local markets. We have consistently held that Congress
did not intend to preter one form of local entry over another As we recognized in the Local
Competinon Order, “[tlhe Act contemplates three paths of entry mto the local market -- the

construction of new networks, the use of unbundled elements of the incumbent's network, and

resale. The 1996 Act requires us to implement rules that eliminate statutory and regulatory
barners and remove economic impediments to each. "™ In the Recommended Decision, the
Joint Board explicitly stated that “[cJompetitive neutrality” is “embodied in” section 214
Indeed. the Joint Board recommended “that the Commission reject arguments that only those
telecommumications carmiers that offer universal service wholly over their own facilies should
be eligible for universal service [support].™™ Further. we agree with CompTel that the Joint
Board's recommendation that & carmer may meet the eligibility cntena of section 214(¢)
without regard to the technology used by that camer” demonstrates that this interpretation is

S.509. It we were to determine that unbundied network
r “resale of another carmer’s services,” then a cart
ucted along ‘ unbundled network
1 would . combination
het carmier's services

competitive neutrality or the goals

etition Order, 11 FCC Red at 15,509 (“Section 251 neither explicitly nor implicitly

e particular entry s
n Order, 11 FCC Red at
“ Recommended Decision. 12 FCC Red at |

Recommended Decision
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consistent with the Joint Bourd's approach

1 We conclude that the phrase “resale of another carrier’s services” does not

encompass the provision of service through unbundled network elements. The term “resale
used in section 251 refers to an ILEC's duty to offer. at wholesale rates, "any
telecommunications service that the carrier provides at retail”*™ as well as the duty of every LEC
not o prohibit “the resale of its telecommunications services.” Section 251 makes it clear that
an ILEC's duty to offer retail services at wholesale rates is distinet from an ILEC's obligation to
provide “nondiscriminatory access to network elements on an unbundled basis.™" We find that
the statute’s use, in section 214(e)( 1), of the term used in subsections 251(b) 1) and 251(C)4)

resale” - suggests that Congress contemplated that the provision of services via unbundled
network elements was different from the “resale of another carnier's services.” In addition. to
interpret the phrase “resale of another carmer’s services™ 1o encompass the provision of &
telecommunications service through use of unbundled network elements obtained from an ILEC
would require the Commission to find that the provision of nondiscriminatory access (o an
unbund'ed network element by an ILEC is the provision of a “telecommunications service” -- an
interpretation that is not consistent with the Act. A “network element” 1s defined as a “facility or
equipment used in the provision of a telecommunications service” that also “includes features.
functions, and capabilities that are provided by means of such facility or equipment A

network element” is not a “telecommunications service,

158, We conclude that, when a requesting carrier obtains an unbundled element. such
element - if 1t 1s also a “facility” - 1s the requesting carrier’s “own facilit]y]” for purposes of
Section 214(e)( 111 A) because the requesting carrier has the “exclusive use of that facility for
penod of ime. ™ The courts have recognized many times that the word “own” - as well as its

* CompTel comments at 14 (cuting Recommended Decision, 12 FCC Red at 170 0.513)

S

= 4TUSC in defining “telecommunications service,” makes a clear distinction
between “service” and “facilities ! nications service” is “the offering of telecommunications for &
e directly 1 the public, of to such classes of users as 1o be effectively availah ¥ 10 the public. regardiess

of the facilities used ™ 47 US.C § 15346

“ Local Compenmon Order, 11 FCC Red at 15,635, see also BLACK'S LAW DICTIONARY 1106 (6th ed. 1990
ywaership” is “a collect his 10 use and enjoy property” that may be “shared with one or more persons

when the time of enjoyment is deferred or limited or when the use s restricted”)
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is @ “genenc term” that “vanes i its significance
»f interests in property
nce according to

cording 1o 1ts use
The word “ownership™ is said 1o
hie context and the subject matter with which it is

The u.m! owner” 1s a broad and flexible word, applying not only to legal title holders,
to others enjoying the bene!

1cial use of property.” Indeed. property may have more than
owner” at the same time, and such “ownership

does not merely involve title interest to that
property

we note that section 214(e i 1) uses the term "own facilities” and

does not refer to facilities “owned by” a carmier. We conclude that this distinction is salient
based on our { t. unlike the erm “owned by.” the term "own facilities
refer to property that a carnier considers its own, such as unbundled

which the carmer does not hold absolute ttle

reasonably could
ctwork elements, but 10

6().  In the context of section 214(e ) 1 M A). unbundled network elements are the
questing carmer's “own facilities” in that the carmier has obtained the “exclusive use” of the
facility for its own use 1n pro services, and has paid the full cost of the facility, including a
The opportunity to purchase access to unbundled network
he Local Compention Order, provides carners with g
s of the netw
offerings that differ from se

reasonable profit, to the ILEC
elements, as we explained

greater control
over the physical cleme thus giving them opportunities to uulg service
ices offered by an incumbent.™ This contrasts with the abilities of

hed 1990). 73 C IS Prog 72) (citing cases

ed in Blumenfield v. United States, 306 F.2d 892 (8th Cir. 1962
arleton. STISW 24 §

2 (Tex. 1975) (The term “owner
compensation statute dealing with

s used in section of
dealing w al taking, include: for years as well as any other person who has
interest in propenty ). B Metropolitan Bd. of Zoni eals in Marion County, 317 N E 2d 193
1974) ("The only reasonable sense in which ‘owner could be said
vanance is in the

200 (Ind
be used on application form for zon

g 3 roperty. and wou
United States v. N 970971 (8th Cir 1905),
291, 98 (1IX77) (A ¢

iclude lessee under W year lease
quoting Camp v. Rogers, 43 Conn

united time was held 10 have a special property interest in
it and 10 be the owner w

hin the mean ' vided a remedy against one who “shall dnive
inst another vehicle and injure its owne

** 73CIS. Properts §§ 25-26 I N W24 861 (Minn
Nine Diamonds, 139 F

it that the

1942
961 (8th Cir. 1905 term ‘owner’ is not limited in its signific
» holds a perfect tit) be overlooked. The word b

{ the subject, object egislation in which 1t
int owners of the same pr 3. yet cach would undoubtedly be a

1o property m
appropriate signification in each case in view
foun

and must h
Thus, there may be many

See 47USC §

al Compenition Order, 11 FCC Red at 15.631-32, 15,667
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wholesale purchasers, which are imited to offenng the same services that an incumbent offers at
retal*" This greater control distinguishes carmiers that provide service over unbundled network

elements from carmers that provide service by reselling wholesale service and leads us o
conclude that, as between the two terms, carriers that provide service using unbundled network
elements are better charactenized as providing service over their "own facilities™ us opposed to

providing “resale of another carmer’s services

161 In addition, we conclude that our interpretation of the term “own facihities” is
consistent with the goals of universal service and that any contrary inter ation would frustrate
the goals of the Act and lead to absurd results. For example, 1t 1s appropriate for Congress to
deny pure resellers universal service support because pure resellers receive the benefit of
universal service support by purchasing wholesale services at a price based on the retail price of
aservice - a price that already includes the universal service support payment received by the
incumbent provider.*

162, Unlike a pure reseller, a carrier that provides service using unbundled network
clements bears the full cost of providing that element, even in high cost areas. Section
252(d) A1) requires that the price of an unbundled network element be based on cost:* ' a
carmier that purchases access to an unbundled network element incurs all of the forward-looking
costs assoctated with that clement. As discussed below, we conclude that universal service
support should be provided to the carrier that incurs the costs of providing service o a
customer.*"* Because a cammier that purchases access to an unbundled network element incurs the
costs roviding service, it is reasonable for us to find that such a carnier should be entitled 1o
universal service support for the elements it obtains.

163, We conclude that interpreting the term “own facilities” to include unbundled
network elements is the most reasonable interpretation of the statute, given Congress's intent that
all three torms of local entry must be treated 1n a competitively neutral manner. For example.
suppose that the cost of providing service 10 a customer in a high cost area, on a forward-looking
basis, 1s $50.00 per month, and suppose that the ersal service support payment for serving
that customer is $20.00. This would leave $30.00 for the carrier to collect from the subscriber
A carnier that builds all the facilities it uses to provide service to that customer would be entitled
10 the $20.00 payment and would, assuming that it bills the customer $30.00, fully recover its
$50.00 per-month costs. Under the pricing rule in section 252(d)3), a carrier that serves the
same customer by reselling wholesale service would receive a discount off of the rezail rate of

11 FCC Red at 15,631-32, 15,667

is discussed infra this se
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$30.00°" For example, a reseller might receive a 20 percent discount, which would result in a
wholesale price of $24.00 per month. thus allowing it to charge, depending on its costs of doi
business, a retail price of $30.00. As a result, both the camer that constructs its facilities and the
r that serves customers through resale benefit, directly or indirectly. from the full $20.00
per-customer umversal service support payment. With regard to these two methods of providing
service, theretore, the ersal service high cost sy<tem 1s “competitively neutral
erm “own facilities” 1s interpreted not 1o include service provided through
unbundled network elements, however, a carmier providing service using unbundled network
ements would suffer a substanuial cost disadvantage compared with carriers using other entry
strategies. Under this interpretation, a carner providing service using unbundled network
clements to the same customer would pay the ILEC the full $50.00 forward-looking monthly
cost 10 serve that customer, yet it would be unable to collect the $20.00 per-month suppon
payment because it would not qualify as an “ehgible carner.”™ As 4 result, the costs this carrier
must recover from its customer would be well above the amount that a carrier serving a
customer using facilities it constructed, or a carmer serving a customer using wholesale service.
must recover from its customer. Such a structure would create a strong disincentive for this type
of =ntry and 1s not consistent with the Joint Board's principle of “competitive neutrality.” In
effect, excluding a compeutive local exchange camer (CLEC) that uses exclusively unbundled
network clements from being designated an ehgible carrier could make it cost-prohubitive for
CLECs choosing this entry strategy to serve high cost areas because ILECS serving those areas
will receive umversal service support. We cannot reconcile these implications w pro
competitive d ) As i
result, the most reasonable interpretation of section 214(e )i 1)(A) is that the phrase “own
facilities” includes the provision of service through unbundled network elements, and that &
canier, as described above, that uses exclusively unbundled network eiements to serve customers
would be entitled 1o receive the $20.00 support payment, subject to the cap that we describe
below.™ " that would allow 1t to compete with carniers utilizing other entry strategies

To hold otherwise would thre. the central principles of the umversal service

uded within the term

own facilities.” a cable operator that cs UnIvers.

such as switching capabilities) and cable lines that it constructed and ehgible car
because it would not. in this situation, resell “another carrier’s services

We conclude below that a CLEC serving a customer in a high cost area exclu: through the use ¢
ndled network elements will receive et of the total amount of support given 1o the ILEC

of the unbundied network clements to wh ains access. We also conclude that the ILEC will receive
difterence between the unbundled network element price and the support amount. See infra section VII, see

infra further discussion this section
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system and the 1996 Act. In the Local Compentition Order, we explicitly stated that, in enacting
section 251(¢)(3), Congress did not intend to restrict the entry of CLECS that use exclusively

sundled network elements.”” Indeed, entry by exclusive use of unbundled clements might be
common in high cost areas -- for example, a carnier considering providing service 1o a single
high-volume customer or only to a portion of & high cost area might be encouraged to offer
service using unbundled elements throughout an entire service if it could compete with the
incumbent and other entrants that may already be receiving a payment from the universal service
fund

166. It we interpreted the term “own facilities” not to include the use of unbundled
network elements, the end result would be that the entry strategy that includes the exclusive use
of unbundled network elements would be the only form of entry that would not benefit from.
either directly or indirectly. umiversal service support. A carrier that has constructed all of its
facilities would certainly be eligible for support under section 214(¢)(1). as would an entrant that
offers service through a mux of facilities that it had constructed and resold services. A pure

reseller indirectly receives the benefit of the support payment, because, as discussed above, the
retail rate of the resold service already incorporates the support paid to the underlying incumbent
carrier. Such an environment -- in which some forms of entry are eligible for support but one

In addition, this outcome would create
an artificial disincentive for carriers using unbundled elements to enter into high cost areas

a1y

form of entry Is not -- is not “competitively neutral

Thus, a carner may be discouraged from offering the supported services throughout a service
area via unbundled elements solely because support may be available to its competitors and not
o itself. By effectively precluding this form of entry and its attendant benefits, consumers in
high cost areas would be denied the fullest range of telecommunications services that Congress

sought to bring "to all regions of the Nation

167, Several commenters urge us to adopt an Luterpretation of the term “own facilities
that would exclude the use of unbundled network elements.*' These commenters assert that. in
light of the Joint Board's recommendation that support be “portable,” a narrow interpretation of

Competttion Order. 11 FCC Red at 15,666-67 (Congress did not intend to limit this form of en
imposing a facilitics-ownership requirement in conjunction with section 25 1(c)3) because it “would seriously
inhubit the ability of potential competitors 1o enter local markets through the use of unbundled elements. and thus
would retard the development to local exchange ¢

" I we were 1o determine that unbundled network elements are “resale of another carmier's services,” then a
cammer that offers universal service exclusively through the use of unbundled network elements would be excluded
from eligible status because section 214(¢) requires an eligible carmier 10 provide service, at least in part, over its

o facilities. 47 US.C § 2140¢)

4TUSC § 254(bi3)
See. e 5. Lutkin-Conroe reply comments at 15-16
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section 214(e) facilities requirer 1s necessary 1o ensure that ILECS receive adequate funds
10 construct, maintain, and upgrade their telecommunications networks.”™ We are not persuaded
by these arguments because we find that the pricing rule in section 252(d)( 1) that applies o
unbundled network elements assures that the costs associated with the construction
maintenance, and repair of an incumbent’s facilities, including a reasonable profit, would already
be recovered through the payments made by the carrier purchasing access 1o unbundled network
clements ™' The camer purchasing access 1o those elements will, in tumn, receive a universal
service support payment.** To the extent that these commentens’ arguments are premised on
their contention that unbundled network element prices do not compensate ILECs for their

embedded costs, and that ILECs are constitutionally entitled to recovery of their embedded

costs, we will address that issue in a later proceeding in our Access Charge Reform docket.”

168 Although the states have the ultimate responsibility under section 214(e) for
deciding whether a particular camer should be designated as eligible, we are fully authorized to
interpret the statutory provisions that govern that determination. This language appears in 4
federal statute, establishing a federal universal service program. It is clearly appropriate for a
federal agency to interpret the federal statute that it has been entrusted with implementing
Moreover, we believe it 1s particularly important for us to set out a federal interpretation of the

own facilities” language 1n section 214, particularly as it relates 1o the use of unbundled
network elements. We note that the “own facilities” language in section 214(e) 1 HA) 1s very
similar to language in section 271e i 1A), governing Bell operating company (BOC) entry nto
interLATA services™ While we are not interpreting the language in section 271 in this Order
given the similanity of the language in these two sections, we would find it particularly troubling

to allow the states unfettered discretion in interpreting and applying the "own facilities” language

in section 214(e). In order to avoid the potential for conflicting interpretations from different
states, we believe it is important to set forth a single, federal interpretation, so that the “own

faciliies” language 1s consistently construed and applied

ng Recommended Decision a2 atkin-Conroe reply commints

2N 1) (requinng. th clements be based

VIl where we vely unbundicd
twork elements may not receive univer hose elements,

lephone ex redominan
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169. cvel of Facilities Required 1o Satsfy the Faciliies Requirement. We adopt the
Joint Board's .m.nlnu and conclusion that a carnier need not offer umiversal service wholly over
its own facilities in order to be designated as eligible because the statute allows an eligible
carrier to offer the supported services through a combination of its own facilities and resale
Although the Joint Board did not reach this issue, we find that the statute does not dictate that a
carner use a specific level of its “own facilities” in providing the services designated for
universal service support given that the statute provides only that a carrier may use a
combination of its own facilities and resale” and does not qualify the term “own facilities” with
respect to the amount of facilities a carnier must use. For the same reasons, we find that the
tute does not require a carrier 1o use its own facilities to provide each of the designated

services but, instead, permits a carrier to use its own facilities to provide at least one of the
supported services.™ By including curmers relying on a combination of facilities and resale
within the class of camriers eligible to receive universal service support, and by declining to
specify the level of facilities required, we believe that Congress sought 1o accommodate the
vanous entry strategies of common carriers seeking to compete in high cost areas. We conclude
therefore, that, if a carrier uses its own facilities to provide at least one of the designated
services, and the carrier otherwise meets the definition of “facilities” adopted above, then the
faciliies requirement of section 214(¢) is satisfied. For example, we conclude that a carner
could satisfy the facilities requirement by using its own facilities 10 provide access o operator
services, while providing the remaining services designated for support through resal

170.  In armving at this conclusion, we compare Congress's use of qualifyir uage
in the section 271C)(1)(A) tacilities n-quucmcm with the absence of such language in the
section 214(¢) requirement. Section 271(¢)(1)(A) provides that a BOC that is secking
authonzation to originate in-region, interLATA services must, inter alia, enter into
interconnection agreements with competitors that offer “telephone exchange service either
exclusively over their own facilities or predominantly over their own telephone exchange service
facilines in combination with the resale of the telecommunications services of another carrier.”
By contrast, section 214(¢) does not mandate the use of any particular level of a carrier's own
facilities.*

17 Several ILECs assert that eligible carniers that furmish only a de minimis level of
faciliies should not be entitled to receive universal service support.*” ILECs are concerned that,

Recommended Decision, 12 FCC Red a
See EXCEL comments at §
{INA) (emphasis added
214N INA

Lufkin-Conroe reply comments at 15-16
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inless a cammier is required to provide a substantial level of its own facilities throughout a service
area. 4 CLEC may be able to receive a level of support in excess of its actual costs, and thereby

g competitive advantage over ILECs.*™ For example, ILECs argue that, because the prices
of unbundled network elements may be averaged over smaller geographic areas than universal
service support, the cost that a competitive carrier will incur for serving a customer using
unbundled network elements will not match the level of universal service support the CLEC will
receive for serving that customer.*

1

the cost of serving a customer. Because it 1s administratively infeasible to calculate the precise

This asymmetry could anise because of the procedures currently used 1o calculate

cost of providing service to cach customer in a service arca, and because rate averaging and the
absence of competition generally have allowed it, the cost of providing service has been
calculated over a geographic region, such as a study area,*™ and the total cost of providing
service in that area has been averaged over the number of customers in that area.*™ This average
cost provides the basis for calculating universal service support in that area.'™ To illustrate, the
average cost of providing service in a study area might be $50.00 per customer, but the cost of
providing service might be $10.00 in urban portions of the area, $40.00 in the suburban portions,
and $100.00 1 outlying regions. Although the cost of providing the supported services will be
calculated at the study-area level in 1998, the cost of unbundled network elements is calculated
by the states, possibly over geographic areas smaller than study arcas.*”” Thus, the total support
given to a carrier per customer in a study area might be $20.00, but the price of purchasing
access to unbundled network elements 1o serve a customer in that study area might be S10.00,
$60.00, or $100.00, depen: n where the customer is located. Consequently, a CLEC might
pay $10.00 to purchase access to an unbundled network element in order to serve a customer in u

cx. SBC
NYNEX o

A “study area” s usually an ILEC's existing ser n state. The study arca boundanies are
fixed & of November 15, 1958 MTS and WATS Mu S Amendment of Part 67 of the Commussion’s
Rules and Establishment ) Board. De r. S0 Fed Reg. 939 (1955 Lite Order) (adopting
with munor modificat. Jount Be t ued in MTS and WATS Market Structure
Amendment of the Cor ! Joint Boatd, Recommended Decision and Order
49 Fed Reg 45

These calculations are perforn s data 1o NECA, which, in turn, submits it

encrally TCFR. § 36601 e 5eq

Commission as part of its duties 1
See infra section VI B 1 x a ghcost

" The Local Competition Order re e ot for calculiting

price of unbundied network cle FCC Red at his requir
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city, but receive $20.00 in universal service support

73.  We emphasize that the uneconomic incentives described above are largely

connected with the modified existing high cost mechanism that will be in place unul January |

wth immediately below, that the situation

1999." We also conclude, based on the reasons set
described by the ILECs will occur. at most, infrequently during this period. We conclude that
the ILECs' concerns should be significantly alleviated when the forward-looking and more
precisely targeted methodology to calculate high cost support becomes effective. Specifically, in
our forthcoming proceeding on the high cost support mechanism that will take effect January |
1999, we intend to address fully any potential dissimilarities between the level of disaggre,

of umversal service support and the level of disaggregation of unbundled network element

Nevertheless, we agree with the ILECs that we should limit the ability of competitors

prices.*™
ncentives created under

10 make decisions 1o enter local markets based on artificial economic
the modified existing mechanism

174 To this end, we take the following actions to reduce the incentives that a CLEC
may have 1o enter a rural or non-rural market in an attempt to exploit the asymmetry described

First, we conclude that a carmier that serves customers by reselling wholesale service may

above
slone In

o receive universal service support for those customers that it serves through resale
addition, we conclude below that a CLEC using exclusively unbundled network clements to

level of umversal service support not exceeding the

provide the supported services will receive
price of the unbundled network elements to which it purchases access

175.  In markets served by non-rural carmiers, we conclude that the nisk of the
anticompetitive behavior described above is minimal because. as of January 1, 1999, universal
service support for non-rural high cost carriers will be deternuned using a forward-looking
methodology that will more precisely target support. We doubt that carniers will incur the costs
necessary to meet the eligibility requirements of section 214(¢) in order to exploit this
opportunity when the support mechanisms will soon change. Further, the incentive for a CLEC
1o enter an area served by a non-rural carmer to gain an unfair advantage is diminished because
the level of umiversal service support per customer in these areas 1s small relative to the start-up
costs of attracting customers and the cost of providing service 10 those cusiomers using

the o

* We discuss below other uneconomic incentives arising from the asymmetry between the price of unbundled

network elements and the level of universal service support. See infra section VI
See also infra section VI

See supra this section and infra section VIL
*' We funther conclude infra that a CLEC will get the lesser of the unbundled network element price for the
1op of the ILEC's per-line payment from the high cost loop support and LTS, if any. See infra section VILD. |

e also section VIED.2 for a discussion of portable support in arcas served by rural ILECs
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i network elements

6 We also expect that state commissions, in the process of making eligibility
determinations, will play an important part in minimizing the nsk of anticompetitive behavior as
deseribed above. Under section 214(¢)(3), a state commission must make a finding that

N han one cligible carrier is in the public interest in a service area that is
ved by a rural telephone company.*’ Accordingly, under section 214(e)(3). a state
mission may consider whether a competitive carrier seeking designation as an cligible
rier will be able 10 exploit unjustly the asymmetry between the price of unbundled network
ients and the level of universal service support. Under section 251(1). rural telephone
nies i required to prov wnter alia, nondiscriminatory access to unbundled
network elements pursuant to section 251(¢ K 3) until the relevant state commission determines
that a bona fide request under section 251(¢) for such access “is not unduly economically
urdensoimne, is techmically feasible, and 1s consistent with section 254 (other than subsections
bX7) and () 1HD) thereof). ™™ Thus. state commissions may also consider whether a CLEC's

equest for nondiscniminatory access to unbundled network elements is consistent with univens.

1ce, and will be able 1o take into account the arguments of ILECs 1o the extent that they are

not addressed by the measures discussed herein

Locanon of Facilities for Purposes of Section 214(¢). Although we conclude
above that the term “tacilities” includes any physical components of the telecommunications
network that are in the transmassion or routing of the supported services, we find that the

shich provide service 1o over 755 of the
mates, between approximately $ 04 and
vel of univer ¢ support that 8 CLEC could receive

the study arca of United Telephone in Texas In Texas

d SWBT receives no universal service support. This level of

SISOt th for cach loop leased as

. 16159, 16196, 16226
2KS, and 162 o of Tex 1996 g an interim rat

SWBT), Arbutra Docke 630016

o2 2 . c of $25.49 for GTE) The a camier receives

a state by the numbe
291,519 loops in South
th. See NECA

S West in Idaho and BellSouth in

1MON CARRIERS, thl 23 (199596 od

1810 10 require
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statute does not mandate that the faciliuies be physically located in that service area. For

example, a switch located in San Antonio, Texas that is used 10 provide the supported services

throughout the service area encompassing Dallas, Texas would be considered “facilities

purposes of determining a carnier’s eligibility to receive universal service support for the service
area encompassing Dallas. We find that it 1s reasonable to draw a distinction between particular
facilities based on the relationship of those facilities to the provision of specific services as
opposed to their physical location within & service area both for reasons of promoting economic
efficiency as well as competitive neutrality. Specifically, we find that, for example. allowing a
camnier the flexibality to offer supported services in the service area encompassing San Antonio
and in the service area encompassing Dallas through a single switch is economically efficient
because 1t does not create artificizl incentives 1o deploy redundant facilities when those facilities
are not otherwise economically justified. In addition, we conclude that our determination not to
impose restrictions based solely on the location of facilities used to provide the supported
services 1s competitively neutral in that it will accommodate the various technologies and entry
strategies that carriers may employ as they seek to compete in high cost areas

178.  Eligibility of Resellers. We adopt the Joint Board's analysis and conclusion that
section 214(e) 1) precludes a carnier that offers the supported services solely through resale from
being designated ehgible in light of the statutory requirement that a carmer provide universal
service, at least in part, over its own facihities.* EXCEL contends that the Joint Board's
recommendation to exclude reseliers is based on the flawed assumption that the meaning of the
term “facilites” 1s commonly understood. and thus asserts that we should not adopt the Jont
Board's recommendatior..*™ We reject this assertion because, under any reasonable
interpretation of the term “facilities,” a "pure” reseller uses none of its own facilities 10 serve o
customer. Rather, a reseller purchases service from a facilities owner and resells that service 10 a
customer. We also are not persuaded by commenters’ arguments that, unless a reseller receives
support directly from federal umiversal service mechanisms, it will be forced to absorb higher
costs incurred in providing services in high cost areas and, ultimately, to increase prices charged
10 customers in those areas. ™’ As explained above, resellers should not be entitled to receive
universal service support directly from federal umversal service mechanisms because the
universal service support payment received by the underlying provider of resold services 1s
reflected in the price paid by the reseller 1o the underlying provider.*

Recommended Decision, 12 FCC Red at 172-73

“ See EXCEL comments at 7-8 (citing Infrastructure Shaning Provisions in the Telecommunicatic At
1996, Nonice of Proposed Rulemaking. CC Docket 96 FCC 96-456 (rel. Nov. 22, 1996) which sought

comment on meaning of “telecommunications facilities
EXCEL commernts at 5-6, 14-15; TRA reply comments at 11

See supra section VIB 2 b
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79.  We conclude that no party has demonstrated that the statutory cniteria for
ance have been met™ and th e we agree with the Joint Board that we cannot
exercise our forbearance au t pure” resellers to become eligible for universal
SCIVICE SUPPOIL, &5 SOMmE ¢ proposed. ™ In order 10 exercise our authonty under
section [0(a the Act 1o forbear f applying a provision of the Act, we must determine that

1) enforcement of the ecessary to ensure that the charges, practices
classifications, or for, or in connection with that telecommunications carrier or

casonable and are not unjustly or unreasonably

nminatory.” (2 srcement of such provision “is not necessary for the protection of
consumers;” and (3) “forbearance from applying such provision 1s consistent with the public
interest. ™" In addition, we must consider “whether forbearance will promote competitive
market ¢ “° If pure resellers could be designated eligible carriers and were entitled to
receive support for providing resold services, they, in essence, would receive a double recovery
of universal service support because they would recover the support incorporated into the
wholesale price of the resold services in addition 10 receiving universal service support directly
from federal universal service support mechanisms. Making no finding with respect to the first
two critena, we conclude that it is neither in the public interest nor would it promote competitive
market conditions to allow resellers to receive a double recovery. Indeed, allowing such a
double recovery would appear to favor resellers over other carriers, which would not promote
competitive market conditions. Allowing resellers a double recovery also would be inconsistent
with the principle of competitive neutrality because it would provide inefficient economic

signals to resellers

180, TRA cites the Commission’s decision not to impose a facilities requirement with
respect 1o section 251(¢i3) in the Local Competition Order 1o support its contention that the

ssion should forbear from the facilities requirement in section 214(¢).*"" TRA

fically cites the Commission's finding that any facihties requirement the Commission could
truct “would likely be so easy to meet it would ultimately be meaningless.”™ ™ In addition to
our finding that the statutory forbearance criteria have not been met, we also reject this assertion

because, unlike section 25 3). which does not explicitly require a carrier to own facilities in

n, 12 FCC Red &t ce g EXCEL comments
See also 4TUSC § 160

n Order. |1 FOC Red
m Order. 11 FCC Red at 15,6
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rder 10 obtain access to unbundled network elements, section 214(¢) 1 (A) expressly mandates
< of a carrier's “own facilities” in the provision of the services designated for universal

service support.”

Requirements of Section 254(¢) Pertaining to Intended Uses of
Universal Service Funds

181, We adopt the Joint Board's recommendation that no additional guidelines are
necessary 1o interpret section 254(e)'s requirement that a carnier that receives univensal service
support shall only use that support for the facilities and services for which it is intende We
agree with the Joint Board's conclusion that the optimal approach to minimizing misuse of
universal service support is to adopt mechanisms that will set universal support so that it reflects
the costs of providing universal service efficiently.”” We conclude that we will adopt the Joint
Board's recommended approach to minimizing the misuse of support by taking steps to
implement forward-looking high cost support mechanisms and implementing the rules set forth
in our accompanying Access Charge Reform Order™™ We also agree with the Joint Board that
competitive markets, which we anticipate will develop over ime. will minimize the incentives
and opportunities to misuse funds.”” We adopt the Joint Board's recommendation that
upon state monitoning of the provision of supported services to ensure that universal service
support is used as intended until competition develops.™ We agree with the Joint Board and the
North Dakota PSC that, if it becomes evident that federal momitoning is necessary to prevent the
misuse of universal service support because states are unable to undertake such monitoring, the
Commission, in cooperation with the Joint Board, will consider the need for additional action ™
In addition, we agree with the Joint Board that no additional rules are necessary to ensure that
only eligible carriers receive universal service support because a carrier must be designated as an
eligible carrier by & state commission in order (o receive fouding.* Finally, as discussed below,

mpetition Order. 11 FCC Red at 15,670 (interpreting section 28

214(¢) und interpretation herein

Recommended Decisi 2 FCC Red at 174, See also NPRM at para. 41 (seeking commen
Recommended Decision, 12 FCC Red at 17
" See infra secion VIL; Access Charge Reform Order at section IVA
Recommended Decision, 12 FCC Red at 174
Recommended Decision, 12 FCC Red at 174
“' Recommended Decision. 12 FCC Red at 174: North Dakota PSC comments at 2

Recommended Decision, 12 FCC Red at 174, We note that below we adopt a rule stating that the
admunisirator of the universal service support mechanisms shall not dishurse funds 10  carrier providing servic

100




Federal Communications Commission FCC 97-157

because the services included in the Lifeline program are supported services.” we note that only
cligible camiers may receive umiversal service support for these services, as required by secuon
254(c).

C. Definition of Service Areas
L Background

182, Secuon 214(e)5) defines the term "service area” as “a geographic arca
established by a State commission for the purpose of determining universal service obligations
and support mechanisms. ™ For areas served by a rural telephone company,“ section 214(e)(5)
provides that the term “service area” means the rural telephone company's study area™” “unless
and until the Commission and the States, after taking into account the recommendations of a
Federal-State Joint Board instituted under section 410(c). establish a difterent definition of
service area for such company.™

183, The Joint Board concluded that the states have primary responsibility fc
designating non-rural service areas.™ In arriving at this conclusion. the Joint Board also
strongly encouraged the states to designate service areas that are not unreasonably large.™ The
Joint Board recommended that rural telephone companies’ existing study areas be used as service
areas for the purposes of section 214(e)5).*" Finally, the Joint Board found that it would be

customers until the carrier has provided, o the administrator, 4 true and comect copy of the decision of a state
commission designating that carmier as an chigible telecommunications cammier See infru section V1E

We have determined that Lifeline service includes the services designated for high cost support as well as
wll limitation service. See infra section VI

" See infra section VIIL

“auscC

“* The term “rural (clephone company” is defined at 47 US.C. § 153(37). This definition is reproduced supra
at a noie 1o section VIB.1

The term “study arca” is defined supra at a note 10 section VI B 2 b
“* Hercinafter we refer 1o a service arca served by a rural telephone company as a “rural service arca” and all
her service areas as “non-rural service arcas

Recommended Decision, 12 FCC Ked at 179

Recommended Decision, 12 FCC Red at 179

" Recommended Decision, 12 FCC Red at 179
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consistent with the Act for the Commission to base the actual level of support & carr
a high cost area that is a sub-unit of a state-designated service arca.”

Discussion
Non-Rural Service Areas

We adopt the Joint Board's finding
that subsections 214(¢)(2) and 214(e)(5) require state commissions to designate the are:
throughout which a non-rural carrier must provide universal service in order 1o be eligible to
receive universal service support.* eree with the Joint Board that, although this authonty
is explicitly delegated to the state commissions, states should exercise this authority in & manner
that promotes the pro-competitive goals of the 1996 Act as well as the universal service
principles of section 254."* We also adopt the Joint Board's analysis and recommendation that
states designate service areas that are not unreasonably large.* * Specifically. we conclude that
service areas should be sufficiently small 1o ensure accurate targeting of high cost support and to
encourage entry by competitors.*™ We also agree with the Joint Board's determination that large
service areas increase start-up costs for new entrants, which might discourage competitors from
providing service throughout an area because start-up costs increase with the size of a service
area and potential competitors may be discouraged from entering an area with high start-up

costs ¥ As such, an unreasonably large service area effectively could prevent i potential
competitor from offering the supported services, and thus would not be competitively neutral,
would be inconsistent with section 254, and would not be necessary to preserve and advance
universal service

185, We agree with the Joint Board that, if a stuie commission adopts as a service area
for its state the existing study arca of a large ILEC, this action would erect significant barriers to
entry insofar as study areas usually comprise most of the geographic arca of a state,
geographically vaned terrain, and both urban and rural areas. We concur in the Joint Board's
finding that a state’s adoption of unreasonably large service areas might even violate several

Recommended Decision, 12 FCC Red at 181
Recommended Decision, 12 FCC Red at 15081

* Recommended Decision, 12 FCC Rad at 180

ommended Decision. 12 FCC Red at 180

Recon nded Decision, 12 FCC Red at 181

Recommended Decision, 12 FCC Red at 181
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We also agree with the Joint Board that, if a state adepts a service area

visions of the Act.*”
15 sumply structured to fit the contours of an incumbent’s facilities, a new entrant, especially
P
conform s signal or service area to the

2 CMRS-based provider, nught find it difficult
precise contours of the incumbent’s area, giving the incumbent an advantage.”” We therefore
encourage state commissions not 1o adopt, as service areas, the study areas of large ILECs. In

10 promote competition, we further encourage state commissions to consider designating
vice arcas that require ILECS to serve areas that they have not traditionally served. We
a service area cannot be tailored to the natural facilities-based service area of ecach

gnize that
and we note that ILECs, like other cammiers. may use resold wholesale service or
nbundled network elements to provide service in the portions of a service area where they have
not constructed facilities.  Specifically, as noted by the Joint Board. section 254(f) prohibits
from adopting regulations that are “inconsistent with the Commussion’s rules to preserve
ce umversal service As noted by the Joint Board, state designation of an

Iy large service area could also violate section 253 if it “prohibit|s] or hafs] the effect
ting the ability of an entity to provide any interstate or intrastate telecommunications
vely neutral” and “necessary to preserve and advance umversal

and adv

of pre

Service. and 1s not “compet

service

186.  Authonty to We find that, in contrast with non-rurs
Act requires the Commussion and the states to act in concert to alter the service

service areas, the
arcas for areas served by rural camiers. Section 214(e)5) states.
e case of an arca served by a rural telephone company, “service arca’ means
such company's “study area’ unless and until the Commission and the States. after
teky a Federal-State Joint Board instituted

under section 410¢
company .

£ into account the recommendations
establish a ditferent definition of service area for such

Recommended Decisi
APC reply comments a

See Telepor

2930t
SC § 214iexs . ). A “rural telephone compan
J secton VIB The te

this definition is
section VIB 2 b
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187, We conclude that the plain language of section 214(¢)5) dictates that neither

( mission nor the states may act alone to alter definition of service arcas served by rural
carmers. In addition, we conclude that the language “taking into account” indicates that the
Commussion and the states must cach give full consideration to the Joint Board's
recommendation and must each explain why they arc not adopting the recommendations
included in the most recent Recommended Decision or the recommendations of any future Joint
Board convened to provide recommendations with respect to federal universal service support
mechanisms. Furthermore, although the Joint Board did not address this issue. we conclude that
the “pro-competitive, de-regulatory” objectives of the 1996 Act would be furthered if we
minimize any procedural delay caused by the need for federal-state coordination on this issue. ™
Therefore, we conclude that we should determine, at this time, the procedure by which the state
commissions, when proposing to redefine a rural service area, may obtain the agreement of the
Commission

188, Under the procedures we adopt, after a state has concluded that a service area
defimuon different from a rural telephone company's study area would better serve the umversal
service principles found in section 254(b), either the state or a carrier must seek the agreement of
the Commission. Upon the receipt of the proposal. the Commission will issue a public notice on
the proposal within 14 days. If the Commission does not act upon the proposal within 90 days
of the release date of the public notice, the proposal will be deemed approved by the
Commission and may take effect according to the state procedure.™* If the Commission
determines further consideration is necessary. it will notify the state commission and the relevant
carriers and initiate a proceeding to determine whether it can agree to the proposal. A proposal
subject to further consideration by the Commission may not take effect until both the state
commission and this Commission agree to establish a different definition of a rural service arca.
as required by section 214(e)(5). Simularly, if the Commission initiates a proceeding to consider
adetinition of a rural service area that is different from the ILEC'S study area, we shall seek the
agreement of the relevant state commission by submitting a petition to the relevant state
commission according to that state commission’s procedure. No definition of a rural service arca
proposed by the Commussion will take effect until both the state commission and this
Commission agree to establish a different definition. In keeping with our intent to use this
procedure to mimmize admimstrative delay, we intend to complete consideration of any
proposed definition of a service area promptly

189, Adoption of Study Areas. We agree with the Joint Board that, at this time,

retaining the study areas of rural lle[\"\‘"C companies as the rural service areas is consistent with

* See Joint Explanatory Statement at 113

Although the Commission niends to fully coordinate the two proceedings, it is important to note that
o a service area change would not indicate Commission approval of a study area waiver

104




Federal Communications Commission FCC 97-157

section 214(e) 51 and the policy objectives und r section 254 We agree with the Joint
igibility, must provide services throughout a rural

Board that, if competitors, as « condition of
1

the competitors will not be able to target only the customers
that are the least expensive to serve and thus undercut the ILEC's ability to provide service
In addition, we agree with the Joint Board that this decision is consistent
s to determune, at least intially, that

one company’s study ar

throughout the area

with our decision to use a rural ILEC's embedded ¢«
g universal service because rural telephone compantes currently

average such costs at the study-area level Some wireless carriers have expressed concern that

they might not be able to provide service throughout a rural telephone company's study area

“* In such a case, we note that this carmier could

company's costs of provid

because that study area might be noncontiguous.
its facilites-based service with service provided via resale. In response to the

expressed by wireless carmers, however, we also encourage states, as discussed more

supple

vice arcas that consist of only the contiguous

fully below, to consider de atin
10 a study area made

portions of ILEC study areas. Further ee with TCA that any cha
by the Commussion should result 1n a corresponding change to the corresponding rural service
area™ Thus, we encourage a carnier seeking to alter its study area to also request a
corresponding change in its service area, preferably as a part of the same regulatory proceeding
t initiating any proceedings with this Commission,™ it should seek the

state commussion first, and then either the state commussion or th

eement according to the procedures described above. We

If the carrier is n
approval of the relevant
carrier should seek Commission ag
agree with the Joint Board that this diffening
smaller carmners and is consistent with the Act.™

treatment of rural camers sufficiently protects

190 We also conclude, based on additional information presented to us in response 1o

the Recommended Decision, that umversal service policy objectives r
rtion of & rural study arca. rather

be best served if a stute
defines rural service arcas to consist only of the contiguous

than the entire rural study arca. We conclude that requir CAITIET 10 SCTVE & NON-CONLIZUOUS

’ arrier o entry. particularly

service area as a prerequisite to ehgibility might impose 4 se

Recommended Decisior
ded Decision
Nextel comments at 9. V
See TCA co
¢ that we sought comment in the NPRM ¢
NPRM at para. 45 Any potential changes in

a change in the procedure 10 obtain a wasser. or, mig
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for wireless carriers.™ We find that imposing additional burdens on wireless entrants would be
cularly harmful to competition in rural areas, where wireless carniers could potentially offer

rvice at much lower costs than traditional wireline service Therefore, we encourage states
1o determine whether rural service arcas should consist of only the contiguous portions of an
ILEC's study area, and to submit such a determination to the Commussion according to the
procedures we describe above. We note that state commissions must make a special finding that
the designation is in the public interest in order to designate more than one eligible carrier in i
rural service area.”” and we anticipate that state commissions will be able to consider the issue
of contiguous service areas as they make such special findings

191, We reject Cox's suggestion that camers could cooperate with each other to
provide service throughout a service area. ™ Given that section 214(e)( 1) requires an eligible

carmer to provide service “throughout” a service area, we find that the statute does not permit &
cooperative arrangement, such as that advocated by Cox, because neither individual carmer could
satisty this explicit condition of eligibility.

Support Areas

192, We agree with the Joint Board's analysis and conclusion that it would be
consistent with the Act for the Commission to base the actual level of umiversal service support
that carriers receive on the cost of providing service within sub-units of a state-defined service
area, such as a wire center or a census block group (CBG).™ We reject Bell Atlantic's argument
that the language in section 214(e)(5) gives the states exclusive authonty to establish non-rural
service areas “for the purpose of determining universal service obligations and support

See Cox comments at 7 (descnbing gaps 0 8O miles between parts of Nebraska company s study
area); Nextel comments at 9 (explaining that some wireless service providers are licensed within prescribed
geographic regions)

™ See Nextel comments at 1-2 (stating that in many circumstances wireless service providers offer only cost
cfficient alternative for delivery of communications to rural and high cost areas). Vanguard comments at 2-3
stating that wireless providers are well-suited to provide universal service in high cost areas, referring to
Vanguards provision of service 1o consumers who live in areas with extreme terrain in the Ohio Valley. and
Vanguard's provision of service connecting fire watch towers in remote areas for Pennsylvania Park Service); see
also Ameritech comments, app. A at 16 (noting that minimum efficient scale of wireless technology is lower for

wireless than for wireline service
47USC §
See Cox comments at §
4TUSC § 2040ex
Recommended Decision, 12 FCC Red at 181-82. See infra discussion in section V11
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amisms. ™™ A, the Joint B concluded. the quoted language refers to the designation of

a throughout which a carmier 1s obligated 1o offer service and advertise the availability of
service, and defines the overall area for which the carmier may receive support from federal
rsal service support mechanisms ™ Bell Atlantic is therefore incorrect when it argues that

the approach recommended by the Jount Board ignores the phrase “and support mechanisms,

The universal service support a carnier will receive will be based on the Commission's
determuination of the cost of providing the supported services in the service arca designated by a
state co
193, We conclude that, consistent with our decision to use a modification of the
existing high cost mechanisms until January 1. 1999, the Commission will continue to use study
eas 1o calculate th \ f high cost support that carmers receive Because we are
ste hugh cost support untl January 1. 1999, 1f a state
niton to designate a service area that 1s not unreasonably large
Kely be smaller than the federal support areas dunng that period. We
conclude that the decision to continue 1o use study areas to calculate the level of high cost
support t theless consistent with the Act for two reasons. First, as the Joint Board found
the Act does not prohibit the Commussion from calculating support over a geographic area that is
different from a state-defined service area™ Second, so long as a carmier does not receive
support for customers located outside the service area for which a camer has been designated
ehigible by a state commission. our decision 1s consistent with section 214(e)(5)'s requirement
that the area for which a carmier should receive universal service support is a state-designated
serv rea. We agree w he Joint Board. however, that calculating support over small
argeung of support.”” We therefore adopt the Joint
Board's recomme nclude that, after January 1, 1999, we will calculate the amount

geographic areas \ L B t

of support armers re v reas no larger than wire centers.™ We will further define

Letter from Jay C. Keithly. Sprint. to Williar
v Hatch, GTE 10 Wil on, FCC 48

on VIB 2 b
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support areas as part of our continuing effort to perfect the method by which we calculate

forward-looking economic costs
D. Unserved Areas
1. Background

194.  Section 214(¢)(3) provides that, if no common carnier is willing to provide the
services supported by universal service support mechanisms (o a community or portion of a
community that requests such services, “the Commission, with respect 10 interstate services, or a
State, with respect to intrastate services, shall determine which common carrier or carners are
best able to provide such services 1o the requesting unserved community or portion thereof and
shall order such carrier or carriers to provide such services for that unserved community or
portion thereof."*” Any carrier ordered to provide service to an unserved community is to be
designated as the eligible telecommunications carrier for that community or portion of a
community. ™ The Joint Explanatory Statement states that section 214(e)(3) “makes explicit the
implicit authority of the Commission, with respect to interstate services, and a State, with respect
1o intrastate services, (0 order a common carrier to provide [the supported services|

195.  Because of the lack of information in the record, the Joint Board recommended
that the Commission not adopt particular rules implementing section 214(e¥3)."" Although the
Joint Board supported the use of competitive bidding."" it concluded that it could not
recommend a particular competitive bidding proposal because no proposal before it was
sufficiently detailed to support & recommendation.”

2 Discussion

196.  We agree with the Joint Board that we should not adopt rules at this time
governing how to designate carriers for unserved areas.”"" We conclude. as did the Joint Board

A7USC §214(ex )
™ 4TUSC § 214
Joint Explanatory Statement at 141
Recommended Decision, 12 FCC Red at 184
Recommended Decision, 12 FCC Red at 265
Recommended Decision, 12 FCC Red at 184

"' Recommended Decision, 12 FOC Red at 184
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sdequate tor us to fashion a cooperative federal-state program 1o select

u as proposed in the NPRM.™™ We conclude that, consistent with the
Joint Board's on

in the future, it appears that u cooperative federal-state
prog

then revisit this issue and work with state commuissions and the Joint
Boar

ogram. We seek information that will allow us to determine whether
nal measures are needed. Therefore, we strongly encourage state commissions to file

© Bureau reports detailing the status of unserved areas in their states. In
ship to the highest possible levels, we seek o determine how best to

We seek the assistance
state commussions with respect to this issue

9 We reject the arguments of TCA that the issue of how universal service should be

made available in unserved areas is one for state commissions alone section 214(e)3) clearly
PPOTtIons 1 Commussion the responsibility for designating a carrier to provide interstate
services to unserved areas We also agree with the Joint Board that a properly structured

competitive bidding system could have sigmificant advanta We conclude, however, that

the record 1s insufficient, at th ne

e, 1o support the use of competitive bidding to select carriers
nserved arcas We conclude below that the possibility of using competitive bidding

warrants further inquiry and we intend. in cooperation with the Joint Board and the state

commissions, to undertake this inquiry shortly
| Implementation
198, The adnumistrator of the universal service support mechanisms shall not dishurse
» & carner providing service 1o customers until the carmer has provided. to the

administrator, a true and correct copy of the decision
carmier as an ehigible telecommunications carnier

tunds

4 state commussion designating that
A state commussion seeking to alter a rural
ervice area has the choice of either filing itself, or requiring an affected ehigible

Ser NPRM &

as proposed

dding 10 select

2 FCC Red at I182-84

carmers for unserved areas

spporte
a State comumis:
are best able 1o provide such serva

emphasis added
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telecommunications carrier to file. a petition with the Commission seeking the latter's ient
with the newly defined rural service area. We delegate authority to the Common Carrier Bureau
to propose and act upon state proposals to redefine a rural service area




EXHIBIT C




WAIS Document Retrieval

Slof 54

DK 109 PM




EXHIBIT D




COST/AVERAGE SCHEDULE
ISSUE

Issue Number: 8.5 DATA REPORTING ON CROSS-STUDY AREA SERVICES
(CONTD)

Issue

If a NECA member exchange carrier directly provides regulated local telephone
exchange service beyond its local exchange franchise or service territory, determined
as of November 15, 1984, must it obtain a waiver of the FCC's “frozen study area“ rule
before reporting data on the associated costs, loops, etc. to NECA for USF and pooling
purposes?

Rules

The Part 36 rules slale that "study area boundaries shall be frozen as they are on
November 15, 1984."" The study area boundaries are frozen for separations purposes
with USF calculated separately for each study area. The rule was promulgated by the
Commission in response to concems, voiced by the Federal-State Joint Board in

CC Docket 80-286, that telephone companies might attempt to “spin off* high cost
exchang}es within existing study areas as to USF
support. The Joint Board described its understanding ol the new definition as follows

“Under the [frozen study area) approach an existing company study area
purchased by a holding company which owned other companies within the
same state could continue to be treated separately for separations
purposes. Areas in which telephone service was instituted for the first

mpanies and using the average NTS costs for th N service
area in determining the high cost assistance. We expect this to be the
case when the benefits of consolidated operations exceed the reduction in
high cost support. However, companies would be prohibited from setting
up high cost exchanges within their existing service territory as separate
companies to maximize high cost support. This definition would facilitate
administration of the high cost fund, eliminate record keeping burdens,
and remove the disincentive for purchase of high cost companies or

' 47 C.F R. §36 Appendix-Glossary.

* Amendment of Part 67 of the C. s Rules and E: of a Joint Board, CC
Docket No. 80-286, Decision and Order. 97 FCC Rcd 682 (1984)




COST/AVERAGE SCHEDULE
ISSUE

Issue Number: 85 DATA REPORTING ON CROSS-STUDY AREA SERVICES
(CONT'D)

expansion of service into high cost areas...”

Analy:

Since the FCC does not regulate local exchange service territories or franchises per se
it appears that the “frozen study area rule® applies only to telephone company
accounting, separations, and tariffing practices. Under this interpretation, a telephone
company would not require a waiver of the rule to offer local exchange service outside
its study area boundary, but would require a waiver to include the costs and revenues
associated with providing such service in its interstate tariffs. This, in tum, suggests
that NECA should not accept data on expenses or

b: lines with access service p! d outside of a y's
'rozen study area boundary unless the FCC grants a waiver of the study area rule.

To resolve member company questions, NECA sent a letter to the Commission seeking
clarification of the study area wavier rule.* On July 16, 1996 the Commission released
a Memorandum Opinion and Order (MO&O)°® responding to NECA's letter of November
29, 1995. In the MO&O, the Commission clarified the frozen study area boundary rule
by identifying the circumstances under which waivers would not be necessary. Study

MTS and WATS Market Structure, CC Docket vo. 80-286. Recommended Decision and Order.
(Ftleval State Joint Board, CC 1001, Released Nov. 23, 1984), 49 Fed. Reg 48325, 48337-38 (Dec. 12
984) (Joint Board Order) (emphasis added).

“ The Commission has broad jurisdiction over rates and accounting methods. The part 32 rules.
for example, establish specific accounting rules for telephone companies. Part 36, which contains the
“frozen study area rule” in its Appendix-Glossary, provides specific direction 1o telephone companies with
respect 1o allocation of investment, revenues, and expenses, taxes, and reserves between the state and
interstate junsdictions. Part 36 rules also govern USF expense adjustment calculations and USF data
reporting to NECA. The Part 69 rules provide direction regarding access tariffs, pooling, and NECA

and , and y cirect NECA to bill, collect and distribute USF and Lifeline
Assistance amounts 10 qualdied carers

* Letter of Richard A. Askolf, NECA. to Kenneth Moran, Chief, FCC Accounting and Audits
Drvision (November 29, 1995)

Request for Clarfication Filed by the National Exchange Carrier Association, Inc. and Petitions
for Waivers Filed by Alaska Telephone Company, Ducor Telephone Company and Kingsgate Telephone.
Inc. Concerning the Definition of “Study Area” Contained in the Part 36 Appendix- Glossary of the
Commission's Rules, Memorandym Opinion and Order, 11 FCC Red 8156 (1996)




COST/AVERAGE SCHEDULE
ISSUE

Issue Number: 8.5 DATA REPORTING ON CROSS-STUDY AREA SERVICES
(CONT'D)

area waivers are required whenever a company seeks to create or reconfigure study
areas except when:

a) A separately incorporated company is establishing a study area for a
previously unserved territory (see attachment A for guidelines for
unserved territories)

b) A pany is gap ly unserved territory with one of its
existing study areas in the same state.

c) A holding company is consolidating existing study areas in the same state

The Commission considered, but was not persuaded, that a standard should be

red that would el the need for waiver petitions for transfers of exchanges
serving small r of The C i 1 def action on this
consideration to the outcome of the reform of universal service rules scheduled for
May 8, 1997 completion.

Conclusion

Except for those situations d in the p 9 graph, NECA will not accept
data for pooling and USF purposes for services provided to customers outside the
frozen study area boundaries unless an FCC study area waiver is obtained. This
includes reporting of access revenues from customers outside the frozen study area. In
the absence of such a waiver, all costs associated with the facilities providing service
outside the study area boundaries should be removed prior to application of the
separations process and USF reporting. A y, any d traffic

meast its should be adj gly. Part 64 type principles should be
applied to lude costs of p g out-of: y services (see h B for
cost companies and attachment C for average schedule companies)

This issue addresses only those situations where a NECA member exchange carrier
provides local exchange service directly to subscribers outside of its frozen study area.
NECA does not take any position on whether non-member carriers are subject to the

FCC's accounting rules. Member companies that provide local exchange services

For example, this issue does not apply to jointly provided services between member exchange

carners




COST/AVERAGE SCHEDULE
ISSUE

Issue Number: 8.5 DATA REPORTING ON CROSS-STUDY AREA SERVICES
(CONT'D)

outside of their frozen study area indirectly (i.e., through a separate subsidiary,
partnership, joint venture, consortium or similar structure) are required to comply with
the affiliate transaction rules specified in Parts 32 and 64 of the Commission's rules.
Costs and revenues with unregulated services provided by NECA
companies, and regulated services provided by non-member affiliates of NECA
companies, are axcluded from NECA pooling and USF processes. This treatment is
applicable for all data months open under NECA's twenty-four month settlement
window

It 1s important to note that this issue only addresses circumstances in which NECA will
or will not accept data reporting for USF and pooling purposes. NECA is not taking any
position on whether an exchange carrier can offer service outside its current study area
Also, because of the uncertainties in this area, ECs involved in providing service
outside of the “frozen" study area boundaries need to make their own judgment whether

a study area waiver is required based upon Commission rules
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Sou1 AX 4 PUBLIC
Q. Please state your name, title, occupation, and work address.  “yTL111:¢ ISSION

A. Iam Thomas W. Henz, Chief Executive Officer of Dakota Telecommunications
Group (DTG) and its subsidiary Dakota Telecom, Inc. (DTI) the competitive local
exchange carmier (CLEC). My business address is P.O. Box 66, Irene, South Dakota
57037,

Q. What is the purpose of your testimony in this docket?

A. 1 am tesufying in support of DTI's application for eligible telecommunications
carrier (ETC) status in the Centerville and Viborg service area

Q. What is the significance of ETC status?

Under federal law, the designation of ETC status for a common carrier makes that
carrier eligible for federal universal service support to provide service 1o consumers in
rural, insular and high cost areas, to low income consumers, and to schools and librarics.
which are located in that company's service area
Q. Is DTI a common carrier?

A. Yes, DTis a common carrier in the Centerville and Viborg service area. That
means that DTI provides telecommunications services throughout the Centerville and
Viborg service area for hire to any customer willing to pay for that service. A definition
of common carnier is found at 47 US.C. § 153(10)

Q. What criteria must a common carrier meet in order to be designated as an
ETC?

A. The criteria are stated in 47 US.C. § 214(e)(1). DT must offer services

supported by the federal universal service fund support mechanisms under 47 U.S.C. §

<« EXHIBIT

2
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254(¢) using its own fucilities or a combination of its own facilities and the resale of

nother carrier’s services, and must advertise the availability of such services and 1ts

iedia of general distribution

Does DTI provide supported services using its own facilities?

Yes it does. DTI provides the supported services in the Centerville and Vibe
service area using only its own facilities. DTI does not use any unbundled network
clements from the incumbent carmer, Ft. Randall Telephone Company, nor does it
provide any service through the resale of Ft. Randall's services.

Q. What services are supported by federal universal service support
mechanisms?

Those services are listed by the Federal Communications Commission (FCC) in
its rules in 47 CF.R. 1] 54.101, 54.405 and 54.411. The services are: (a) voice grade
access to the public switched network: (b) local usage: (¢) dual tone multi-frequency
signaling: (d) single-party service; (¢) access 10 emergency services: (f) access 10 operator
services: (g) access 1o interexchange service; (h) access to directory assistance: (1) toll
limitation for qualifying low-income consumers: and (j) Lifeline and Link p services to
low-income consumers.

Q. Does DT1 provide those services designated for support in the Centerville

and Viborg service area

A. Yes it does. The telecommunications service DTI deploys uses fiber optic cabl
to the neighborhood node and then coaxial cable to the premises. The service is better

than the traditional twisted pair, copper facility and provides not only very good voice
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service, but also Internet access up to 50 kbps. Outside the city limits of Centervilie and
Viborg, DTI employs a fixed wireless system for telephone service. This service
provides significantly better voice service than the traditional twisted pair, copper
facilities, and we have measured Internet access speeds in excess of 24 kbps, even for
customers on the far end of the system. DT does provide local usage as that term is
defined in 47 CFR. § 54-101(aN2). Dual tone multi-frequency signaling is the same as
touch tone signaling (i.e.. touch tone dialing). It is the industry standard and s provided
in the SE Lucent switch in Viborg and over the fixed wireless system. DT only has
single-party service 1o its customers. DTI's switch does provide access via 911 dialing to
all emergency services provided through the affected local government public service
access point (PSAP). DTI provides operator services through AT&T until September |
1998, when DTG becomes the operator services provider. Interstate (interLATA)
directory assistance is provided by Worldcom. Intrastate (or intraLATA) directory
service is from U S WEST. Long distance service is provided in the interstate (or
interLATA) junisdiction by the presubscribed interexchange carrier (PIC). DTG
Communications, Inc. provides the intrastate (or intralLATA) service. Like all other

companies, DTI cannot provide toll control, but does provide toll blocking, which meets

the current FCC requirement for tol! limitation. Finally, DTI will provide Lifeline

service and the Link Up program to eligible low-income consumers in the service area
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Q. Does DTI advertise the availability and price of its services in the service
area using media of general distribution?
A. Yes, it does. Attached as Exhibit A to my testimony are examples of that
advertising
Q. What is DTT's service area for purposes of an ETC designation?
A The service area should be limited 1o the area encompassed by the Viborg and
Centerville exchanges. | have attached as Exhibit B to my testimony an excerpt of the
s Report and Order in CC Docket No. 96-45. as amended, dated June 4, 1997 (FC(
7-157). Lhave included pages 71 to 110, or paragraphs 127 10 198. The FCC has stated
in 11 186-191 of Exhibit B that universal service policy objectives may be best served if a
state defines a rural service area to consist only of the contiguous portion of a rural study
4, rather than the entire rural study area. The Viborg aund Centerville service area is
not contiguous with the rest of Ft. Randall’s study area in South Dakota. Also the

encouragement of the FCC in 7§ 189 and 190, regarding wireless service perhaps being

the most effective and efficient competitive provider in rural areas. is directly applicable

10 DTT's wireless service to the more rural customers in the service area. Failure to grant

aservice area lirnited to the contiguous area represented by the exchanges of Viborg and
Centerville would be a serious barmier to entry as stated in 1190
Q. Can this Commission make this service area determination on its ow

Yes, I believe so. In47US(C 214¢ex 1), ETC status 1s a "service area
The language of 47 US.C. § 214(ex5) d

NS & SCIVICE area as a geographic area

established by this Commission for the purpose of determini niversal service
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ligations and support mechanisms. The section goes on to state that in the case of a
rural telephone company, a service area 1s the company’s study area unless a different
definition is provided through collaborative efforts of the FCC and this Commission with
the guidance of the Federal-State Joint Board. That latter language is necessarily limited
to incumbent companies that have a study area. DTI does qualify as a rural telephone
company as that term 1s defined by 47 US C. § 153(37). However. DTI as a new entrant
in the Viborg and Centerville market does not have a recognized study area
Q. Is that the only issue with regard to the designation of DT1's service area?

No. itis not. The applicable statute defines the service area of the incumbent

rural telephone company as that company’s study area. A study area is defined by the
FCC. Since late 1984, those study areas have been “frozen™ by the FCC. 1 have attached
a page from the FCC’s Part 36 rules, Appendix-Glossary, as Exhibit C to my testimony,
which contains the applicable lunguage. 1 have also attuched a National Excha
Carrier Association (NECA) document discussing cost issues, Issue Number 8.5 (Exhibit
D to my testimony), which suggests that NECA will not approve funding without a FCC
study area waiver. Sections 189 and 190 of Exhibit B urge the Commission and/or the
affected carrier, in this case Ft. Randall, to seck o “corresponding change 1n its service

arca.” Whether this is the same as a study area waiver is not clear. Clearly the FCC

wants this Commission to consider the service area issue with & bias to encour ng

competition. However, none of what I have explained in this answer should inhibit the

Commission from granting DTI's request in this docket
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Q. Is there any other matter which the Commission must consider in granting
this request?
AL Yes, there 1s. Section 214(e)(2) of the statute does not require the Commission to
grant this request. that is, to designate more than one ETC for the Viborg and Centerville
service area. Before the Commission can designate DTT as a second ETC, it must find
that the designation 1s in the public interest
Q. Is the designation of DT1 as a second ETC in the Viborg and Centerville
service area in the public interest?
A Yes, it1s. The term “public interest” can be a difficult one to define and 10 get
one’s arms around, but there is some significant discussion in the FCC Order at Exhubit B
and in South Dakota law which wiil help in this determination. Qualifying DTI for ETC
status provides the incentive for DTL as it does for Ft. Randall. to provide high quality
‘ocal exchange telephone service to all of the customers in the Viborg and Centerville
service area. The whole point of the public interest tesi is not to protect the incumbent
company, but to provide the customer in the rural, insular and high cost service areas
with access to the same modem telecommunications services enjoyed by customers in the
more urbanized areas. Because DT is willing and able to provide those services to all
consumers in the Viborg and Centerville service area, the application should be granted
The public interest 1s embodied in the universal service principles found at 47 US.C. §
254(b) - quality service at affordable prices and access to services in all areas. The

public interest is defined in 47 U.S.C. § 254 (¢) as service which is essential to education,

public health and public safety: which is available through market choices, and which is
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deployed by companies like DTL For South Dakota. the public interest is expressed in
SDCL § 49-31-60, which envisions a telecommunications infrastructure that meets the

advanced telecommunications needs of the citizens of South Dakota. DTI has the

facilities and expertise to provide unmiversal service

Q. Does this conclude your testimony?

Yes. it does.
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PREFILED DIRECT TESTIMONY OF BRUCE €. HANSON
d business address
Hanson, Hanson Communications Incorporated, Clara City, Minnesota
¢ vou employed and what is your position?
reasurer of Hanson Communications, which operates two independent telephone

compantes 1n South Dakota -- Mt. Rushmore Telephone Company (*Mt. Rushmore™) and

Fort Randall Telephone Company (“Fort Randall”™). | am also treasurer of Fort Randall,

which currently operates seven exchanges in South Dakota

What s vour educational and professional background?
\

ave a Bachelor of Arts degree from Bethel College, located in Minnesota. 1 ha
ployed in a vanety of positions within the telephone companies owned and operated

nson Communications and, for approximately, sixteen years | have been

responsible 1e financial and business operations of these companies.

What is the purpose of your testimony?

1 will respond to the request of Dakota Telecom Inc (“DTI”) to qualify as an eligible
telecommunications carner (“ETC™). More specifically, I will explain that: 1) Fort Randall
is currently prevented from receiving universal service funds; thus, making it impossible to
determine whether authonizing any changes in Fort Randall’s service area or authonzing

more than one ETC in that service area is in the public interest; and 2) provide a factual basis

for concluding that DTI is not meeting the service obligations of an ETC in the Centerville

and Viborg exchanges




Fort Randall’s Service Area

ort Randall a rural telephone company as that term is defined under the
Telecommunications Act of 1996 (“Act™)?
Yes
Has Fort Randall been designated as an ETC for its service are
Yes. The South Dakota Public Utilitics Commission (“Commission™) determined that Fort
Randall satisfi~s the requirements of an ETC and granted ETC status in an order dated
December 17, 1997, in Docket No. TC97-075
In order to qualify as an ETC, 47 US.C. § 214(c) establishes several requirements. One of

those requirements is that the petitioning carmer must offer certain proscribed services

throughout the designated service area. 47 C.F.R. § 54.207(b) provides that the designated

service arca for areas served by a rural telephone company shall, at least initially, be its study
arca. What 1s Fort Randall’s study area?
Fort Randall’s study arca includes cach of the seven exchanges served by Fort Randall and
the one exchange served by Fort Randall’s affiliate Mt. Rushmore. Attached is a map that
indicates the location of those cight exchanges.
Why do Fort Randall and Mt. Rushmore have a single study arca?
The requirement of having a single study arca was established by the FCC in In the Matter o
Petition for Waiver, Docket AAD97-24, DA97-824, released April 18, 1997, In that Order
he FCC explained
ographic segment of an incumbent local exchange carrier’s
) telephone operation. Generally, a study arca corresponds to an
re service termtory within a state. Thus, an ILEC operation in
ne state hp.u»'\ has one study area for cach state, and an ILEC

pically has a single study area. Study arca
hnumh.xr s are important pnmanly because ILECs perform junsdictional




cparations at th v arca level. For junsdictional separations purposes, the
Commission froze all study area boundaries effective November 15, 1984,
The Commuission took that action pnmanly to assure that ILECs do not set up
high-cost exchanges within their existing service territories as separate study

arcas to maximize interstate cost allocations.

Q. Does Fort Randall receive any universal service funds?

A. Not at this ime. At the ime Fort Randall acquired its exchanges from U S WEST
Communications, Inc., the FCC, in DA 96-570, AAD 95-124, Memorandum Opinion and
Order, released Apnl 1996, froze the amount Fort Randall could receive at zero until after
the cap on universal service funding is lifted. This freeze was extended to the Centerville,

Viborg exchanges by the FCC in AAD 97-24, Memorandum and Order, released Aprnil 18,

1997. It is my understanding that this limitation will apply until at least January 1, 2001

What is the relevance of DTI's request under these circumstances”

1£ DT is granted ETC status, it will receive no universal service support unless and until the

cap is removed. Further, it is impossible to determine at this time the consequences of

granting DTI's petition. Thercfore, it 1s my recomsicndation that the Commission not grant

DTI's request at this ime, and that any determination of the appropriateness of either

changing Fort Randall’s service area or of approving two ETCs in the Fort Randall service

arca await until after the consequences of such decisions can be determined.
DTI's Service Area And Service Offerings
Is DTI offering service throughout the area in which Fort Randall provides service?
No. DTI only provides service in the Centerville and Viborg exchanges and offers no service
n Fort Randall’s Tabor, Tyndall, Wagner, Lake Andes, or Hermosa exchanges or in Mt

Rushmore’s exchange




Q

DT has hmited 1ts request for ETC status to the Centerville and Viborg exchanges. Does
DTI qualify based on its service in those two exchanges?

Whether service in only two of Fort Randall’s exchanges qualifies under the Act and the
FCC’s rules is a legal question that will be addressed in the joint brief by Fort Randall and
the SDITC

If the Commission decides to divide Fort Randall’s study arca and make Centerville and
Viborg a stand-alone service area, would DTI meet the requirements of an ETC in those two
exchanges?

No. In order to qualify, the applicant must offer the services supported by federal universal
service support mechanism throughout the service area. Mr. Hertz asserts that DTI is
meeting this obligation in the Centerville and Viborg exchanges by offering wireline service
to customers in the urban areas and wireless service to the rural customers of those
exchanges. The following facts will not support a conclusion that DTI is actually serving the

rural customers of these two exchanges.

As of November, just prior to when DTI began offering service in these exchanges, Fort

Randall served 1,377 access lines in these two exchanges. Today, Fort Randall serves 1,230

access lines in these exchanges. Therefore. DTI is serving approximately 147 access lines or
ughly 10 percent of the available access lines. Of those, only three are rural customer

(1.¢., customers located outside of the city limits of Centerville and Viborg). Two of those

three customers are employees of DTI, and they are testing the wireless system described by

Mr. Hertz in his testimony. Only one rural customer (out of 485) is being served by DT1

using wireline service




DT1's very low market penetration may be explained in part by the fact that its rate for

tial local telephone service of $12.75 per month is $2.75 higher than Fort Randall’s
comparable rate, and DTI's local business rate of $17.50 per month is $1.50 higher than Fort

Randall's comparable rate. It appears that DTI is seeking to compete based on offering

bundled local, long-distance, and cable services, and that it is effectively seeking to avoid

rural customers that only want plain old telephone service

ed on these facts, | do not believe that DTI is meeting the service obligations of an

ET( he Centerville and Viborg exchanges. Even if it were determined that DTI meets the

nimum service requirements, the Commission has authority to limit ETC status to a single

provider in rural service arcas. The Commission should not grant ETC status to a second

carrier in an arca served by a rural telephone company when that second carrier is not

serving all of the customer groups in the service area

Fort Randall And DTI Should Have The Same Service Area

DTI has asserted that the Commission can establish a service arca that is different than Fort

Randall’s service area. Do you agree?
This is a legal i1ssue, which will be addressed in Fort Randall and SDITC brief. In additon.

Fort Randall cannot currently receive umversal service funding. This prohibition, however,

is not permanent, and the consequences of changing Fort Randall’s study area on the ability

to meet future customer needs in the Centerville and Viborg exchanges is, at best,
speculative. However, it is reasonable to conclude that the ETC service areas for Fort
Randall and DTI should be the same

Q. Please explain




he exchanges served by Fort Randall are all too small to serve on a stand-alone basis if we

are to provide the types of quality services envisioned by the Act and the South Dakota

slature. Therefore, when serving small rural exchanges, it is standard procedure to
install a host switch that provides the desired services both in the host exchange and also in
subtending offices, which are served by a remote switch. Fort Randall has a Lucent SE host
switch in Wagner which serves the subtending offices of Centerville, Viborg, Lake Andes,
Tyndall, and Tabor

Centerville and Viborg are particularly small exchanges, which could not be served
effectively on a stand-alone basis. As such, these are high cost exchanges, which Fort
Randall can best serve using its host switch located in Wagner. Therefore, Fort Randall’s

cost of serving these two exchanges includes some of the cost of the Wagner host switch and

the transport facilities interconnecting these three exchanges. DTI, however, is served by

affiliate’s switch located in Viborg. As such, by limiting its service area to the Centerville
and Viborg exchanges, DTI has a significant cost advantage over Fort Randall. (DT obtains
the needed economies of scale by using its affiliate’s switch, which also serves local
customers outside of Centerville and Viborg.) That advantage would be eliminated if DTI
ilso served Wa Tyndall, Lake Andes and Tabor

A competitive LEC ("CLEC™) should not be allowed to selectively serve arcas where the
CLEC has a cost advantage over the rural 1clephone company and then deprive the rural
telephone company of the universal service support to its high cost areas. The Fort Randall
and SDITC Brief discusses those portions of the Joint Board Recommendations and FCC

Order that seck to prevent the use of universal service support to gain an unfair advanta




ver a rural telephone company by establishing same service area for both the rural
e ;ompany and the CLEC
mission decides to support a service area for DT1 that is limited to Centerville and

vorg, should 1t also recon 1 change in Fort Randall’s study area to make those
exchanges a separate study arca?
This question involves a legal issuc that will be addressed in the Fort Randall'SDITC Brief.
However, if the Commission allows DTI to have its entitlement determined on service to the
Centerville and Viborg exchanges, then it would be appropniate to allow Fort Randall the
samie right, so that the support payments (when they become available) would reflect the cost
of serving these two exchanges, rather than the cost of serving ail of Fort Randall’s and
Mt Rushmore’s customers

Fort Randall’s Service Area/Study Area Should Not Be Changed At This Time
Are there problems associated with changing the Fort Randall’s study area to establish
Centerville and Viborg as a separate service area
The Fort Randall and SDITC Brief will discuss the legal issues raised by this question

Because of the current cap on Fort Randall’s receipt of universal service funds. changing Fort

Randall’s service area would not change the amount of universal service funding 1t receives

At the ume the cap is removed, there is also likely to be a significant change in how universal

service payments are made. Until that information is known, it is impossible to estimate the
economic consequences of changing the current service area and establishing Centerville and
Viborg as a separate service area. In addition, any change in the use of the study arca to set
universal service support will need to recognize the difficulties inherent in determining the

cost of service on less than a total company basis. The linuitations on the ability to develop a




pregated cost are made even more difficult for exchanges like Centerville and Viborg

that are served by a host switch. 1 am not aware of any accepted embedded cost

cthodology for allocating the costs of a host exchange to subtending offices.
What is your recommendation to the Commission on the issue of changing rural telephone
company study arcas?
As the Commission is well aware, these questions involve very complex issues that should be
resolved using a uniform nationwide practice. The Federal-State Joint Board has
recommended that, for areas served by rural telephone companies, both incumbent LECs and
CLECs should have their service areas determined based on the rural telephone company's
study arca. Nothing has occurred to justify a change in that recommendation
The FCC adopted the Federal-State Joint Board recommendation but in its order also stated
that a State Commission may change the service arca from the current study area to reflect
those portions of the study arca that are contiguous. Please comment

In the first instance, the FCC was concemned that requiring a CLEC 1o serve the entire study

arca might not be legally possible, citing the service arca limitations imposed on wircless

providers. There is no legal barrier that prevents D11 trom serving all of Fort Randall’s
SCTVice arca.

Even if the Commission were to decide that Fort Randall’s entire study area would create
a barmier 1o entry because of the inclusion of the Hermosa and Mt. Rushmore's exchanges,
there is no reason to limit Fort Randall’s service area to Centerville and Viborg exchanges.
The FCC did not explain why it chose “contiguous™ arcas. In the context of wireline service,
contiguous is not a logical basis for determining service arcas. Instead, if a change is going

10 occur, the service area should be determined based on logical service area configurations




Id include its host exchange in Wagner and the

1ce area would

I, Tabor, Lake Andes, Centerville and Viborg. Itis only by

uding all of those exchanges that a fair division of operating costs can be reflected. DTI

can serve that cluster of exchanges just as casily as Fort Randall. The switch being used by
DTl is fully capable of acting as a host switch to support full facilities-based services in those
exchanges
¢ Commission Should Not Authorize Two ETCs For The Centerville/Viborg Exchanges
The Commission is directed to allow only one ETC n arcas served by rural telephone
companies unless it determines that having two ETCs 1s in the public interest. Based on
currantly available information, can the Commission reasonably determine that two ETCs for
the Centerville and Viborg exchanges are in the public interest”
Mr. Hertz, pp. 1 and 6, explains that DT1 is requesting that it be named an ETC in order to
become eligible for federal umiversal service support and that the benefits such support would
provide to DTG 's customers satisfy the public interest test of Section 214(e)2). In this case,
there is no universal service support available to DTG by becoming an ETC. Therefore,
under DTG's test, the designation of a second ETC would not be in the public interest

1 also believe that there are too many unknown factors to make an informed decision on
this issue at this time. First, while Fort Randall currently receives no universal service
support, presumably that limitation will change in the coming ycars. No one can reasonably
predict the consequence of having two ETCs serving very small exchanges like Centerville
and Viborg without knowing: 1) how the support will be determined; 2) the level of that

support; and 3) the service demands that must be met. Clearly, the Commission should have




more information before deciding that sharing universal service support is in the public
interest
Therefore, just as the Commission should not support a change in Fort Randall’s study
ca at this time, it should not, at this time, support allowing two ETCs in the Centerville and
Viborg exchanges.

Finally, even if it were possible to determine, as a matter of general policy, that it would

be in the public interest to designate two ETCs in a rural service area, the failure of DTI to

serve rural customers should bar it from qualifying. DTI should not be allowed to share in
universal service support until it actually provides universal service.
Q. Does this complete your testimony?

A. Yes.
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SERVICE NATE
- DEC 23 1997

BEFORE THE WASHINGTON UTILITIES AND TRANSPORTATION COMMISSION

In The Matter of the Petitions of ‘DOCKET NOS

YELM TELEPHONE COMPANY; THE TOLEDO UT-970333; UT-970334
TELEPHONE COMPANY; McDANIEL TELEPHONE UT-970335; UT-970336
COMPANY; MASHELL TELECOM, INC.; LEWIS UT-970337; UT-970338
RIVER TELEPHONE COMPANY; HOOD CANAL UT-970339; UT-970340
TELEPHONE COMPANY; ELLENSBURG UT-970341; UT-970342
COMPANY; ASOTIN TELEPHONE UT-970343; UT-970344
COMPANY; TELEPHONE UTILITIES OF UT-970345; UT-970346
WASHINGTON, INC.; PEND OREILLE TELEPHONE UT-970347; UT-970348
COMPANY; TENINO TELEPHONE COMPANY; UT-970349; UT-970350
KALAMA TELEPHONE COMPANY; UNITED UT-970351; UT-970352
STATES CELLULAR CORPORATION; PIONEER UT-970353; UT-970354
TELEPHONE COMPANY; HAT ISLAND UT-970356
TELEPHONE COMPANY,; GTE NORTHWEST,

INCORPORATED; UNITED TELEPHONE COMPANY ORDER DESIGNATING
OF THE NORTHWEST; WESTERN WAHKIAKUM ELIGIBLE

COUNTY TELEPHONE COMPANY; INLAND TELECOMMUNICATIONS
TELEPHONE COMPANY; ST.JOHN CO-OPERATIVE CARRIERS
TELEPHONE AND TELEGRAPH COMPANY;

WHIDBEY TELEPHONE COMPANY; U S WEST

COMMUNICATIONS, INC.; and COWICHE

TELEPHONE COMPANY, INC

for designation as an Eligible Telecommunications
Carrier
1 INTRODUCTION

The Federal Telecommunications Act of 1996 (1996 Act), substantially revised

the national telecommunications policy and contemplated that the states, acting through their

state public utility commissions, implement that policy by conducting various proceedings. The

federal policy embodied in the Act coincides, (o a greal extent, with the preexisting policy of the
e of Washin; as expressed by t egislature and implemented by this Commission

The 1996 Act (as well as Washington law) embraces the policy that certain
telecommunications services should be available universally. Congress articulated the basics of
what should be included as part of “universal service,” 47 U.S.C. §254(b), and established a

EXHIBIT




vhich is supp
ter of Fec
1996)

In the
Docket Ne
State Joint

1 the Mat

rder, In the Ma

1l Service, CC Docket N (May 8, 199
t certain carriers, designated "k m'lhlv: ]clc. om

rs” (ETCs), n d

The foll rvices must be

versal ser
ncmmk dual 10
services,

..dcﬁ by a camier in ovdcr to be eligible f
single-party service, voice grade a

ne 1 cy signaling or i

ncluc in some cir

$S 10 nterex

cess 10 the pu
programs, inclu

functional equ-v:!cu:, access 10 emerge
nces, access to 911 and
services; ac

witched

5911;
access to directory assistance, :md lifeline a:

ccess Lo operalor services;
itation services for qualifying -income c
ask of designating such carri
eedings, we undertake

npanies filed petition
The docket numt
follows:

October 1, 1997, Ye Telep
rea cons

g of t

he excha
its petit q
4.400(c)and re

Telephone Cor

)
ny




Docket 1

cl) filed a
served on December
fs. McDaniel included in its petition a request

its study are

cfined in 47 C.F.R. §54.400(2)(3) and requested additi:
uant to 47 C.F.R. §54.101(c)

s di

October 1, 1997, Mashell Telecom, Inc. (M ell) filed a Petition

d dy area consi: of the exchanges served on December 10, 1997,
as indi 1s Mashell included in its petition a request for a waiver for compliance
with toll ¢ s 47 C.F.R. §54.400(a)(3) and requested additional time to complete
network upgrades purs 1047 C.F.R. §54.101(c)

7 On October 1, 1997, Lewis River Telephone Company (Lewis River)
filed a Petition seek signation for i udy area consisting of the exchanges served on
December 10, 1997 indicated by its taniffs. Lewis luded in its petition a request for a
waiver for com| toll control as defined in 47 C.F.R. §54.400(a)(3) and requ
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Docket No, UT-970342 On October 9, 1997, Pend Oreille Telephone Company (Pend Oreille)
filed a Petition seeking designation for its study area consisting of the exchanges served on
December 10, 1997, as indicated by its tanffs. Pend Oreille included in its petition a request for
a waiver for compliance with toll control as defined in 47 C.F.R. §54.400(a)(3) and requested
additional time to complete network upgrades pursuant to 47 C.F.R. §54.101(c)

Docket No, UT-970343 On October 15, 1997, Tenino Telephone Company (Tenino) filed a
Petition seeking designation for its study area consisting of the exchanges served on December
10, 1997, as indicated by its tariffs. Tenino included in its petition a request for a waiver for
compliance with toll control as defined in 47 C.F.R. §54.400(2)(3) and requested additional time
to complete network upgrades pursuant to 47 C.F.R. §54.101(c)

Docket No, UT-970344 On October 15, 1997, Kalama Telephone Company (Kalama) filed 2
Petition secking designation for its study area consisting of the exchanges served on Dece
10, 1997, as indicated by its tariffs. Kalama included in its petition a request for a waiver for

compliance with toll control as defined in 47 C.F.R. §54.400(a)(3) and requested additional time
to complete network upgrades pursuant to 47 C.F.R. §54.101(c)

Docket No_ UT-970345 On October 15, 1997, United States Cellular Corporation (U.S

Cellular) filed a Petition seeking designation for the following exchanges: Centralia; Chehalis,
Winlock; Castlerock; Longview-Kelso; Woodland; Yakima; George; and Quincy. U.S. Cellular
included in its petition a request for & waiver for compliance with toll control as defined in 47
C.F.R. §54.400(2)(3) and requested additional time to complete network upgrades pursuant to 47
C.F.R. §54.101(c). The petition also requested additional time to complete the network upgrades
pursuant to 47 C.F.R. §54.101(c) in order to comply with the E911 requirements of 47 C.F.R.
§54.101(a)(5)

Docket No, UT-970346 On October 17, 1997, Pioneer Telephone Company (Pioneer) filed a
Petition secking designation for its study area consisting of the exchanges served on'Decerber
10, 1997, as indicated by its tariffs. Pioneer included in its petition a request for a waiver for
compliance with toll control as defined in 47 C.F.R. §54.400(a)(3) and requested additional time
to complete network upgrades pursuant to 47 C.F.R. §54.101(c)

DocietNo U On October 17, 195 Island Telephone Company (Hat Island) filed
nsisting of the exchan; ved on De:
included in its petition a request for a waiver for
47 C.F.R §54.400(a)(3) 2 ted additional time
47 CF.R. §54.101(c)

GTE Northwest, Incorporated (GTE) fil

aton for 1ts study area consisting of the exchanges served on December




GTE included in its petition a request for a waiver for
R
R

54.400(2)(3) and rzquested additional time

P
F.R. §54.101(c)

C §
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Docket No. UT-970349 On October 30, , United Telephone Company of the Northwest
(SPRINT/United) fi t ion for its study area consisting of the
exchanges served on Dx 10, 1997, fs. United included in its
petition a request for a waiver for compliance with toll control as defined in 47 C.F.R
§54.400(2)(3) and requested additional time to complete network upgrades pursuant to 47 C.F.R

n October 22, 1997, Western Wahkiakum County Telephone
1akum) filed a Petition seeking designation for its study area consisting of the
exchanges served on December 10, 1997, as indicated by its tanffs. Wahkiakum included in its
petition a request for 2 waiver for compliance with toll control as defined in 47 C.F.R
400(a)(3) and sted additional time to complete network upgrades pursuant to 47 C.F.R
101(c)

Docket No. UT-970351 On October 23, 1997, Inland Telephone Company (Inland) filed a
Petition secking designation for its study area consisting of the exchanges served on
10, 1997, ated by its tariffs. Inland included in its petition a request fc

nce with toll control as defined in 47 C.F.R. §54.400(a)

ete network upgrades pursu 047 C.F.R. §54.10!(c)

Docket No UT-970352 On October 24, | »
Company (St. John) filed a Petition secking desipr

served on December 10, 1997, 2
petition a request for a waiver for compliance with toll control as defined in 47
§54.400(a)(3) and requested additional time to complete network up;
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Daocket No, UT-970356 On October 24, 1997, Cowiche Telephone Company Inc. (Cowiche)
filed a Petition seeking designation for its study area consisting of the exchanges served on
December 10, 1997, as indicated by its tariffs. Cowiche included in its petition a request f
waiver for compliance with toll control as defined in 47 C.F.R. §54.400(a)(3) and requested
additional time to complete network upgrades pursuant to 47 C.F.R. §54.101(c)

Because of the common issues included in these petitions, we have consolidated
them for purposes of this order

11 STATUTORY BACKGROUND AND JURISDICTION

Section 214(c) of the 1996 Act sets forth the standards and processes for a state
commission designation of an ETC.

(1) ELIGIBLE TELECOMMUNICATIONS CARRIERS.--A common carrier
g d as an eligible telec ications carrier under (2)or (3)
shall be eligible to receive universal service support in accordance with section

254 and shall, throughout the service area for which the designation is received--

(A) offer the services that are supported by Federal universal service support
mechanisms under section 254(c), either using its own facilities or a combination of its
own facilities and resale of another carrier’s services (including the services offered by
another eligible telecommunications carrier); and

(B) advertise the availability of such service: and the charges therefor using media
of general distribution

(2) DESIGNATION OF ELIGIBLE TELECOMMUNICATIONS CARRIERS.--A State
commission shall upon its own motion or upon request designate a common carrier that
meets the requirements of paragraph (1) as an eligible telecommunications carrier for a
service arca designated by the State commission. Upon request and consistent with the
public interest, convenience, and necessity; the State commission may, in the case of an
area served by a rural telephone company, and shall, in the case of all other areas,
designate more than one common carrier as an eligible telecommunications carrier for a
service area designated by the State commission, so long as each additional requesting

quirements of paragraph (1). Before designating an additional eligible
fi area served by a rural telephone company, the State
commission shall find that the designation is in the public interest

(3) DESIGNATION OF ELIGIBLE TELECOMMUNICATIONS CARRIERS FOR UNSERV
AREAS --If no common carrier will provide thie services that are supported by Feder
universal service support mechanisms under section 2340 1o an unserved community or
any portion thereof that requests such service, the Commission, with respect to interstate
services, or a State commission, with respect to intrastate services, shall determine which
common carrier or carriers are best able to provide such service to the requesting
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i define as a “'service area” sor 2 other than what is currently in the

PROCEEDINGS BEFORE 1HE COMMISSION

Comunission Staff (Staff) coor ted the process of the Petitions and

tion of the law and the facts applicable to each. These were presented to the

ion also heard testimony from the following: Richard Finnigan ( representing Yelm,

dcDaniel, Mashell, Lewis River, Hood Canal, Ellensburg, Pend Orielle and Asotin

comp and the Wast Independent Telephone Association); Rob Snyder
(xepr:.cxumy Tenino, Kalama, Pioneer, Hat Island, Western Wahkiakum, Inland, St. John, and

telephone companies); Simon ffitch (representing Public Counsel); Joan Gage

ing GTE Northwest); Theresa Jensen (representing USWC); and Judy Endejan
(representing U.S. Cellular).

At the November 26, 1997 meeting, the Commission continued its consideration
of the Petitions until the regulatory scheduled December 10, 1997, meeting. At that time, the
Commission heard testimony again from Staff as well as from the following: Richard Finnigan
(representing Yelm, Toledo, McDanicl, Mashell, Lewis River, Hood Canal, Ellensburg, Pcnd
Oriclle and Asotin telephone comp and the Washi Independent Telephone A
(WITA)); Rob Snyder (representing Tenino, Kalama, Pioneer, Hat Island, \Vchcm Wahkiakum,
Inland, St. John, and Whidbey telephone companies); Mr. Glen Harris (representing
SPRINT/United); and Joan Gage (representing GTE Northwest)

In addition, the Commission received written material submitted by Commission
staff and the \ gton Independent Telephone Association.

POSITIONS OF THE PARTIES

Commission Staff

Staff recommended that the petition granted as modified by the staff’s written
recommendation with supporting mate: ff recommended the Commission make all service
area designations at the exchange le The i for G USWC, and U.S. Cellular
were to be eff ve January 1, 1998, and the e cffective date for all single exchange rural
telephone companies. Staff recommended that Telephone Utilit es and SPRINT/United be

1s generally an inc sent LEC's pre-existing servi ca in a given
state. The study area boundaries are fixed as of November 15, 1984. Universal Service Order §
, 454 citing. MTS and WATS Market Structure: Amendment of Part 67 of the
Commission's Rules and Establishment of a Joint Board, Decision and Order, 50 Fed. Reg. 939
(1985)
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signated at the study area level from January 1, 1998, through March 31, 1998, and thereafter
designated at the exchange level. Staff’s recommendation for small multi-exchange rural
telephone companies was study area designation from January 1, 1998, through June 30, 1998,
and thereafter at the exchange level

The purpose for the proposed delayed effective dates for exchange level
designation was to permit the Federal Communications Commission (FCC) sufficient time to
consider this Commissions petition to the FCC for agreement with the deviation from study area
designations. Sce 47 U.S.C. § 214(e)(5); Universal Service Order 1§ 186-88.

Staff also recommended a section in the order requiring each ETC to meet service
quality standards as a condition of becoming an ETC

Whidbey presented a unique case. In 1995, the Commission permitted Whidbey
10 serve a number of customers in an area they termed a Supplemental Service Area (SSA). This
area is in the Coupeville exchange which is served by GTE. Whidbey has never received high-
cost support for the approximately 600 customers in this area. Staff recommended that the SSA
not be included in the service area designation for Whidbey.

The staff dation was ified for the D 10 open meeting. The
recommendations on service area designations remained the same for all companies except
Telephone Utilities and SPRINT/United. Their various groups of contiguous exchanges were to
be designated service areas January 1, 1998, and then the exchange-level designation effective
date was to be pushed back to July 1, 1998, with the othc: multi-exchange rural companies. The
proposal for a separate section on service quality standards for qualification as an ETC was
dropped as the Staff suggested because service of adequate quality is inherent in the Act’s
requirement that an ETC provide “service.”

B Rural Local Exchange Companics

Rural local exchange companies of all sizes, with and without non-contiguous
exchanges, were opposed to any designation other than at the study area level. This cpposition
was based on the FCC plan to permit competitors to receive universal service funds based on

ts. In the November 26 meeting they suggested study area level
designations followed by a series of workshops to see how effectively staff and the companies
ould devise a method of disaggregating study area cost data to the exchange ievel. Upon
successful completion of this task, they proposed a joint petition to the FCC which, if successful,
would resul: in their support for exchange level designations. They maintained this position at
the December 10 meeting

Counse! for WITA argued that initial designation at the study area was legally
mandated unless the Commission conducted a formal adjudicatory proceeding under the state
Administrative procedure Act (APA), chapter 34.05 RCW. WITA contended that designation
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APA, and, before any license could be modified, a formal hearing
UsSwC

did not present any testimouiy. Its petition was for ten exchanges only, all
small city locations.?

GTE supported designation of all their exchanges individually at the exchange
ing January 1, 1998.

LS. Cellular

U.S. Cellular asked for designation in ten non-rural exchanges. Seven are
presently served by USWC, and three are served by GTE. Although non-rural under the 1996
Act, much of the area covered by these ten exchanges is quite rural in fact. U.S. Cellular also
asked that the Commission not attempt to assert jurisdiction over the company beyond the
designation of it as an ETC. U.S. Cellular represented in its petition that it would participate in

Lifeline and Link-up if designated.
Public Counsel
Public counsel recommended that, in addition to retaining the authority to suspend
or revoke designation, the Commission state it has authority 10 modify the designations.
G Whidbey Telephone Compa

Whidbey Telephone Company opposed the staff recommendation that the
Supplemental Service Area created in 1995 be excluded from its service area designation as an
ETC

1t would cc c 2 S ton Telephone Assistance,
nd of n 1 omers USWC serves in all
f ETC status

ymers in are
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Vi DISCUSSION
Need for a Hes

c Commission concludes that there is no need for an “adjudicative proceedi
istrative Procedure Act as erequisite to designation of a carrier for a
g § n the carrier’s study Indeed, given the time line within which
Congress and the carriers have asked state commissions (o act, protracted adjudicative
er 10 the interests of those suggesting the need for a hearing

We do not accept that this 1s a “licensing" proceeding under the APA. However,
we need not decide that because even if thisisa | ding, thisisnotap ing to
modify a license as counsel for 2 number of the small rural companies contends. While a hearing
may be required to modify a license, it is not required for an initial license. Even if ETC
designation constitutes the granting of a license, it is an initial license and therefore not covered
by our APA

tion for Arcas Other than a Petitioner's Study Area

Section 214(c)(5) of the Act govems the determination of the geographic area in

which the ETC will serve

The term “service area” means a geographic area established by a State
commission for the purpose of determining univ 0a
support mechanisms In the case of an ares served by a rural telephone
“service area” means such company's “study area” unless and until the
Commission and the States, after taking into account recommendations of a
Federal-State Joint Board instituted under section 410(c), establish a dif!
definition of service area for such company

2 service area means a geographic area established by the
Commission.” ¥ T ompanies, Horm to determine the geographic area of
service areas is without i se area serve «\\ a rural carrier, however,
214(e)(5) ¢ i
FCC* establisha d

* The FCChase 3 re ) > orders which

designations of areas other thar y a as the vice area 5 procedure anticipates that

tal action will be taken by the s r deeny oved |( the FCC d not
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the study area, the Commission mu: ke into account™ the recommendations of the Federal-
e Joint Board *
age “take into account” connotes not that we are bound to accept the
study area, but only that we consider the Joint Board reccommendations. We have done so.* We
also heve considered the FCC discussion of this issue in its Universal Service Order.”

The FCC also noted the “states should exercise this authority [to designate service
areas] in a manner that promotes the pro-competitive goals of the 1996 Act " Universal
Service Order §184." As reccommended by Staff, the pro-competitive goals of the Act favor
designation of smaller, rather than larger, service areas. The caution by the FCC and the Joint
Board that areas not be “unreasonably large,” Universal Service Order 184, supports this
conclusion

However, we understand the concems of the rural carriers about immediate
designation at the exchange level. Therefore, we concur with the proposal that the Commission
initiate on an expeditious basis a series of workshops in order to fully develop the issues and, if
possible, a consensus proposal for disaggregation of study area costs to exchange-level costs
Based on representations by counsel for a number of the rural companies, we are optimistic that
these workshops will produce a approach with the petitive goals of the
Act. We will order that the service areas for the rural carriers be the carriers’ study areas through

December 31, 1998. On January 1, 1999, the service areas shall be at the exchange level
Should the FCC fail to accept a proposal coming out of the workshops, we may recons this
portion of the order

* Recommended Decision, In the Matter of Federal-State Joint Board on Universal

Service, CC Docket No. 96-45 (November &, 1996) Ak
¢ We concur with the analysis of staff in its memorandum presented at the November 26,
7, open meeting. This Commission may deviate from study area designations and ask the

10 concur

i Order, In th t of Federal-State Joint Board on Universal Service,
L 1997)

he cited paragr 1 the Universal Service
5 E he principle that this ETC and service
process should prom o tive policies of the Act should apply also to the
sign on of rural service areas, recogmzing of course that such designation is subject to FCC

process and review
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provide service in the so-called S Service Aru (SSn) outside ofm
upeville Exchange served by GTE. While
bey serves, it had no impact in redrawing
2" See Universal Service Order 1182,
'study area tmu"«‘“ re fixed as of November 15, 1984™)

While the Commission has zuthority to designate an area other than 2 study area

er than an exchange area, we see no compelling reason to grant Whidbey's request to be

designated as an ETC for the SSA. The present policy is to designate all ETCs at the exchange

level so that the obligation to serve is equal where there is, or may be, competition. At the same
time, the amount of universal service support would also be the same per customer for each ETC
in a given exchange. Whidbey may request ETC designation in the Coupeville exchange, where
has customers, and be a full competitor of GTE. Another option open to Whidbey is to
iission to create 2 new exchange or service area equal to the SSA and designate

y, GTE) asan ETC in th

D Jurisdiction Qver Cellular Companies

The FCC has concluded wireless carriers are eligibie to be designated as ETCs
provided they have the ability to serve all potential customers in a s ¢ area, which they may
accomplish through combining their services with land line services of another camrier.® Though

mission’s power to regulate wireless carriers, RCW 80.36.370(6), U.S
heless filed a petition w Co ssion seeking designation, conceding the
risdiction for that pi section 214(e)(2) of the Act and RCW
80.01.040(3) as the basis for its Petition. No other party has contested the Commission's
Jurisdiction, and we conclude that we have such jurisdiction for the purpose of ETC designation
and d issu The Commission does not assert junisdiction over U.S. Cellular beyond that
necessary to designate it as an ETC under 47 US.C. § 214(c) and to enforce, modify, suspend, or
revoke this order with respect to U.S. Cellular

Service Order 1§
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ver of E911 Service for U.S, Cellular

U.S. Cellular's request for waiver of E911 as authorized by 47 C F.R §54.101(c)
also is jus d by excepticnal circumstances as outlined in U.S. Cellular’s Petition.

G Service Quality lssue

Staff originally urged the Commission to include as part of the condition of
granting ETC status a requirement that the carriers, including U.S. Cellular, abide by
Commission service quality standards set forth in WAC 480-120. A number of carriers
contested the Commission's authority to so condition the designation. We need not reach that
issue of legal authority as we conclude that the carriers’ obligation to “offer the services that are
supported by Federal universal service support mechanisms,” as required by 47 U.S.C
§214(c)(A), connotes not just willingness to offer the services, but actual performance of the
services. Such performance in tumn connotes performance of the services at an adequate service
level. As set fortl below, whether an ETC-designated carrier 15 actually performing such service
could arise in a proceeding to modify, revoke, or suspend the designatior

Requir dequate servi 0 is consistent with the pro-competitive policies of
the 1996 Act. No company should be able to obtain a competitive advantage by avoiding its

service quality responsibilities. The Commission expects that all companies receiving ETC

status will comply with relevant Commission rules
fication, Reve

Given the changing dynamics of the market in the local exchange, the
Commission may from time 1o time reopen these edings in order to modify the geographic
area for which the companies are designated. Such a procceding may be commenced by the
designated company, a petitioner for ETC status, by the Commission on its own motion, or by
another appropriate person or ent 3 LS

In addition to such geographic area modifications, the Commission has the
ke, or suspend the designations should the prerequisites to the original
For example, sh any no longer advertise its services

hough the federal Act doe pecify the mea f 1evocs modification of

 before

provision which |

alrea
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company cease to “offer the services € service support

echanisms" as required by 47 U.S.( , the Commission may revoke or suspend the
riginal designation. In making the ¢ tion of whether a designated company continues to
offer such services, the Commission will look not just to the advertised availability of the
services, but to the actual and ery of those services. In determining whether a
designated carrier is providin, e Commission will be guided by currently accepted
dustry standards, including, but limited to, the quality of service rules contained in chapter 480-
120 WAC."

The Commission may modify this order for other reasons g itted by the Act.

FINDINGS OF FACT
From the above, the Com

The Petitioners are telecommuni panies doi
state of W
2 The wireline petitioners other than Wk currently serve the exchanges
set forth on their exchange area maps on file with the Commission as of December |
The sum of those exchanges constitute the study areas for the respective companies

3 Petitioner U.S. Cellv
Centralia, Chehaiis; Winlock; Castlerock
hanges for whi itfileda
dbey cu ly serves the South Whidbey and the Point Re
g 0 serves the ¥Suj mental Service Area™(SSA) which is loc:
Coupeville Exchange, served by GTE. The study area for South Whidbey does not include its

SA
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5 All Petitioners except US W [} S certified that
they qualify as rural telephone co es as defined in 47 U.S 1 47CF.R. §51.5
The Comr finds th

rec mendations of
the Federal-$ 2l ervice areas for the
Petit

(a) For 1 comp , the service areas are the individual

exchanges for which they petitioned, designated on an individual basis, effective Janvary 1,
1998;

(b) For single-exchange rural companies, the appropriate service areas are
their respective single exchanges, effective January 1, 1998;

(c) For multi-exchange rural telephone companies, the appropriate service
areas are their study areas through December 31, 1998, and thereafter the appropriate service
areas are their exchanges, designated individually as separate service areas. In the event of a
waiver from the FCC on disaggregation of costs prior to December 31, 1998, the Commission
may modify this determination and move the effective date forward

The Petitioners offer all of the services that are to be supported by the
federal unive ervice support mechanisms set forth in 47 C.F.R. §54.101(a)

9 The Petitioners do not currently have the technical capability of providing
toll control as defined in 47 C.F.R. §54.400. Exceptional circumstances exist which justify the

ed waiver

{oes not currently have the techn capabi of providing

1ces ex

t Whidbey fi
1t Whidbey
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VIIl. CONCLUSIONS OF LAW

1 The Commission has jurisdiction over the subject matter of these
proceedings and all parties to them

2 Granting the relief requested in the petitions, except as otherwise modified
by this Order, is consistent with the public interest, convenience, and necessity and is consistent
with applicable state and federal law.

3 All the Petitioners except US West, GTE, and U.S. Cellular are rural
telephone companies as defined by 47 U.S.C. §153(47)

4 The C ission need not desi; all rural pany Petiti for their
study areas in these proceedings. The Commission, afier taking into account the
of the Federal-State Joint Board, may designate such companies for

geographic areas other than their study areas without an Y P
prior to such designation

5 The Commission has authority to modify, suspend, or revoke these
designations, including the service areas accompanying those designations, at a future date.

ORDER
Based on the foregoing, the Commission orders as follows:

1 The Petitions in Docket Nos. UT-970333 through UT-970354 and Docket
No. UT-97056 are consolidated for purposes of this order.

2 The Petitions for gnation as Eligible Telec ations Carriers are
granted as described in this Order.

3 The geographic areas for which the designations are made are as follows

(a) For non-rural companies, GTE, U S. Cellular and USWC, the service areas
are the individual exchanges for which they petitioned, designated on an individual basis,
effective January 1, 1998;

(b) For each single-exch: = rural company, (Hat Island, Hood Canal,
Kalama, Toledo and St. John), the service area is its single exchange, effective January 1, 1998;

(<) For cach multi-exchange rural telephone comp , (Asotin, Cowiche,
Ellensburg, Inland, Lewis River, Mashel, McDaniel, Pend Oreille, Pioneer, § PRINT/United,
Telephone Utilities, Tenino, Western Wahkiakum, Whidbey, and Yelm), the service area is eact
company's study area through December 31, 1998. Thereafter the appropriate service area is
each exchange designated individually as a separate service area. In the event of a waiver from
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the FCC on disaggregation of costs prior to December 31, 1998, then the Commission may
medify this determination and move the effective date forward,

(d) For Whidbey Telephone Company, the service area is as described in (c)
above, and it does not include the Supplemental Service Arca :

4 The Petitioners requests for waivers of the requirement of providing toll

control are granted

5 U.S. Cellular's request for waiver of the requirements to provide E911
service is granted

6 The companies, with the exception of GTE, USWC, and U.S. Cellular,
have appropriately certified that they are rural telephone companies pursuant to 47 U.S.C.
§153(47)and 47 CF.R. §51.5

7 The rural telecomniunications parties to the proceeding shall participate in
workshops on the disaggregation of costs from the study area level to the exchange level. The
parties will prepare 2 methodology for disageregation which can be presented in a joint petition
to the FCC from the C is: and the rural p the purpose of which will be to
receive a waiver from the FCC on payment of universal service support based on study area
average loop costs. The parties and the staff shall make their best effort to complete this process
expeditiously. An interim report is due to the Commission not later than March 1, 1998. A final
report and material for the petition are due not later than April 30, 1998. These workshops are
premised on the representations made by parties that exchange level designations would be
acceptable if the FCC were to permit disaggregation of costs. The Secretary, or a staff designee,
shall notify the parties through their representatives of time, date, and place of workshops and
prepare such reports as this order requires

DATED at Olympia, Washington, and effective this 23rd day of December, 1997

WASHINGTON UTILITIES AND TRANSPORTATION COMMISSION

A 11004,

/
C

wif 11ans G ls o
WILLIAN GILLIS, Commissioner




October 1, 1998

Mr. William J. Bullard

Executive Director

South Dakota Public Utilities Commission
500 East Capitol

Pierre, South Dakota 57501

RE: TC98-111 Initial Brief of Dakota Telecom, Inc., (*DTI™)
Dear Mr. Bullard
Enclosed for filing is the onginal and ten copies of the INITIAL BRIEF OF
DAKOTA TELECOM, INC. and APPENDIX 1 for the above reference docket

This BRIEF is being served to the parties listed on the service list this same date

Sincerely,

Kristie Lyngstad
Administrative Assistant

Enclosures




RECEIVED
HE PUBLIC UTILITES COMMISSION 7 1) 1998
OF THE STATE OF SOUTH DAKOTA SOUTH BAKOTAIPUBLIC
UTILITIES COMMISSION
IN THE MATTER OF THE FILING BY
DAKOTA TELECOM, INC., F
DESIGNATION AS AN ELIGIBLE Docket No. TC98-111
TELECOMMUNICATIONS

Initial Brief of Dakota Telecom, Inc. (DTI)

Introduction
On June 4. 1998, DT1 filed & request to be designated an eligible
telecommunications carrier (ETC) consistent with the provisions of 47 US.C. § 214(¢)
and rules promulgated by the Federal Communications Commission (FCC) pursuant

thereto. Fort Randall Telephone Company (Ft. Randall) and the South Dakota

Independent Telephone Coalition (SDITC) petitioned to intervene. Their petitions were

granted. The Commussion set a procedural schedule and the heaning was held as
scheduled on September 14, 1998, beginning at 1:30 P.M. in Room 412 of the State
Capitol Building in Pierre, South Dakota. At the conclusion of that hearing a bricfing
schedule was established with the initial DTT brief due two weeks after receipt of the
transenpt. The transerpt was received on September 21, 1998, This brief is due no later
than October 5, 1998

The facts as presented and made a part of the record in the hearing will be
incorporated in this Argument. References to the transcript of the hearing shall be noted
as "R." plus the appropriate page number. References to hearing exhibit will be “Ex.”

plus the exhibit number and a page number and/or attached exhibit, if appropriate




Issue
Whether DTI should be designated an ETC for a service area that

encompasses only the local service telephone exchanges of Centerville and Viborg.

Argument

DTI meets the basic cntena in federal law to be designated an ETC. DTlis a

competitive local exchange camer (CLEC) providing local exchange telecommunications

services in the Centerville and Viborg exchanges. The services being offered are those

services supported by federal umversal service fund support mechanisms using DTS

own facilities (Ex. 2. p. 2-3). DTI advertises the availability of those services in media of

general distribution (Ex. 2. p. 4 and Exhibit A). A review of the matenials in Exhibit A

demonstrates that the services are advertised in local (urban and rural) community

newspapers. and in a community-wide telephone directory which lists the telephone

numbers for both exchanges in their entire ¢.. urban and rural. DT makes no

distinction between the urban areas represented by the towns of Centerville and Viborg

and the rural areas adjacent to those towns, so long as the customer resides within the

exchange boundaries (Ex. 2, Exhibit A: R. 35.46). DTI has provided local exchang

service 1o anyone who has asked tor it in the Centerville and Viborg exchanges (R. 46
47)

Thus. DT meets the basic statutory criteria to be an ETC, regardless of the nature

of the company with whom it competes. DTI offers to g

ovide the local exchange service

in a readily rezognizable service territory. and it advertises that availability in media of

general distribution




The designation of additional ETCs within the service termtory of a rural
telephone company is allowed so long as it is in the public inte: Federal law s

permissive regarding the Commission’s authority to designate an additional carrier os an
ETC in the service arca of an incumbent rural telephone company. 47 US.C. §
214¢e)2). The Commission must also find that such additional designation is in the
public interest. Id. If competition is to come and flourish in rural areas of South Dakota,
the competitor must have the ability to serve those high cost. insular and low income
customers with the same eligibility for financial support. if any. provided by federal and
state universal service funding mechanisms

The heart of the public interest concern is the need to insure that the rural, h
cost or low income areas are not left behind in realizing the benefits from competition ~ a
choice of service providers which drives service availability, service quality, and
affordable service prices. To fulfill the needs of rural South Dakota. this Commission
must encourage competitive entry in the rural local exchange market at every reasonable
opportunity. Attached as Appendix 1 1o this brief are the arguments presented by the
Washington Unlities and Transportation Commission (WUTC) to the Federal
Communications Commission (FCC) to support its determination that individual
exchange service areas are appropriate in rural telephone company exchanges in order 10
promoie the benefits of competition enumerated above. Those legal analyses and
arguments are incorporated by reference in this brief

As the WUTC insightfully reminds all of us. the designation of the service area

tmpacts the ease with which competition will come to rural areas, and the broader the

service area, the greater and more costly the service obligatic

Thus the service area




barrier 10 entry Appendix |

ed n South

of SDCL

73, which requires that the CLEC shoulder the ETC b

ural market. The WUTC also determined that competitors ar

e more likely to enter rural
f they could serve cos

guous exchanees without regard 1o the naf

incumbent as with rural or nc

In the WUTC staff memo (Appendix B 1o the WUTC Petition
WUTC sty policy considerations.  First. 1t 1s important to designate as
many ETCs f ssible h cost arcas

make it casier tor the

£sal service support ipetition should res

cutting and other efficic 1o include reducing costs borne by the universal service

fund. And fifth, cu ce for affordable, hugh quality

vice will expand to rur

areas more quick] e contemporaneously with services provided in the urban

This Commission s WUTC has already done for the rural
state, promote and nurture the interests « mic development, customer choice
service quality € service prices, by designating DT1 as an

the Center

ersal service fund echamisms, th




reason to grant DTT's request (Ex 3.p. 3)
receipt for that funding is not one of the statutonly specified critena. If Ft
not presently receive funds using that theory, then it should not quality as an ETC cither
Uhe relevant issue is the eligibility to receive the funding. Ft Randall, as the ETC, s
cligible to receive that funding when it becomes wvanlable.” DT should also be eligible
to receive that support when that support becomes available. If there is ever going to be
competitive entry into exchanges like Centerville and Viborg. then the issue of ehigibility
must be decided. not whether there is funding already available. Determining what is
funded, how it is funded. and how much that funding will be is at best speculative, even
after the appropnate mechanisms are implemented. Constant change 1s the only
certainty. If actual funding is to be a criterion, then there will never be competitive entry
There is nothing in the law to even hint that market penetration by a competitor
should be a criterion (Ex. 3, p. 4-5). Mr. Hanson could not point 1o any provision of the
law that would support such a view (R. 69-70). In any event, where would the

Commussion draw this bright line? At 10%, 20%, 50%, or some higher number? At

what level of market loss. then, should the incumbent perhaps lose its designation as the

It will be interesting 1o sec the reaction when DT asks 1o be designated an ETC for U S WEST service
arcas which will more than likely be for individual U S WEST exchianges, and not for the all of the
exchanges U 'S WEST serves in the aggregate in South Dakota. A quick look at the map (Ex. 4)
hose exchanges are widely dispersed - It ts common knowledge that U S WEST docs not

oW recerve any support in those exchanges from any universal service funding mechanism. Although the

demonstrates tha

rules may be slightly different for a nonrural compansy . there is nothing in any legislation 10 suggest that
ervice arcas cannol be disaggregated or that actual ¢ amiversal service funds is a prerequisiic §
ETC status

There is no basis for assuming that the funding will not be available. Even based on the limited record in

is proceeding. the funding hle probably sooner rather than later. As Mr. Hanson told ¢

mmission, the Centerville and Viborg exchanges meet the defimtion of o high cost area (Ex 3, p. 6, R

on certainly expects that those exchanges will receive funding, and in fact his ¢
d cap to allow funding to ) hose 1wo exchanges

Similarly, Mr. Hoseck's argument that the application is premature (R. 88-89) is not consistent with the
law. DTI's application 1s timely, and it is a decision this Commission needs to make to lead the way 1o
betier. affordable, competitive services in rural areas




ETC? Based on Ft. Randall’s argument, if an arbitrary market share number is good to
1 eligibility for funding, falling below a minimum should be a basis to revoke
hility for funding
hearing briel (p. 6) suggests that designation for ETC status 18

dependent on certain additional critena Keyed to customer expectations. pricing levels, or
other terms and conditions of service, which are not otherwise specified in any statute
The attempt to add this gloss to the public interest cniterion creates a definite barrier to
entry which is expressly prolubited by 47 US.C. § 253(a). The basic requirements are
offer and advertise. Those standards cannot be changed. even under the guise of u public

interest standard, to a standard of “provide™ and, by the way, “provide in this mant

DTI will agree that the recently enacted SDCL § 49-31-73 does have a

andard, a standard n¢ und in federal law and one which may

creating a barmer to entry by effectively re
However that standard does not apply to DT1 1

rvice -d

aith” means f the service 1s offered. and a ¢

service will be provided. Service qual
affordable price n ne wil

the service, the ETC design ] ningless because ey

ible to recel




Itis imperative that the Commission approve a service area which encompisses
ville and Viborg exchanges. With reference again 1o the argumen
presented to the FCC by the WUTC in Appendix A to this brief, customer benefit is only
nhanced by creating sensible and reasonable service territories in rural arcas. The
Commission cannot take its eye off the mark in this whole debate. Federal and state
legislation is for the benefit of the consumer. This Commission’s charter is 1o encourage
universal service in all areas of South Dakota at affordable prices. The Commission’s
main constituency is the consumer. Protection of the monopoly prerogatives of an
ncumbent telephone company is not a goal to be desired or 1o be achieved. certainly not
under a protective cover maintained by this Commission
Federal law explicitly states that the service area designations for eligibility for
universal service funding will be done by this Commission (47 US.C. § 214(e)(2 As
an intenim measure, the law creates temporary service areas for rural telephone
companies tied to study areas already designated by the FCC, but again explicitly leaves
the door open 1o this Commission and the FCC 1o create service areas that will
accomplish the purposes of the law (47 US.C. § 214(¢1(5)). The FCC, in its order
implementing the law, explicitly encouraged this Commission to consider designating
service areas which more reasonably and accurately describe areas which are logical
divisions of contiguous customer service provisioning areas ( In the Matter of Feds

Joint Board on Universal Service. First Report and Order, CC Dkt. No. 96-45, 12

FCC Red. 8776, §1186-191 (May 8. 1997)). The creation of a service arca contaning the

contiguous exchanges of Centerville and Viborg are a ideal opportunity for this

MIMISSION to energize compention i the rural areas of South Dakota




The arguments aroy " figuration, cost identification, and access rate
restructuring are & smoke & .p How Ft. Randall configures its network
1.¢. the Wagner host and the Centerville and Viborg remotes) is a business decision

ly within the discretion of Ft. Randall's management. The Commission must assume
that 1t is the most efficient, cost-effective manncr to provide service. I itisn’t, then this
Commission cannot be put in the position o cting bad management decisions, Mr
Hanson has run cost models and has told you what those models develop as the costs to
provide service in the Centerville and Viborg exchanges (R 73)". Mr. Hanson can even
tell you what he believes should be the support the Centerville and Viborg exchanges are
entitled 1o if he can get the funding cap removed (R. 73, 84). Mr. Hanson 1s a well-
quahified and professic pany. He can tell you what the universal
service fund support wor f were designated as a sep:
service area (R.84)

Finally. the subsidy mechanisms to be created by the FCC and other regulatory
bodies will be what ever they are. Neither the parties o this hearing nor this Commission
has a crystal ball which can make an ite. Whatever rules are created

eregation
of former study areas into service areas which more accurately reflect the costs of
providing service and the reality of developing competitive markets
DT believes that the

for DT1, may put a burden

restructuring of Fr. Randall's study area accordingly, but

Mr. Hanson is also aware that these cost models disaggre gate

ndividual exchange (R 73)




Commussion wants to There 1s nothing in the statute that requires the restructuring of
andall’s service area just because this Commission has designated two exchanges as

the CLEC"s service arca for ETC purposes. Section 214(e)2) of Title 47 says very

clearly that a service area is designated by the State commussion alone. If the State

COMMISSION Wants 10 create unique service termtories in nonrural company areas, the

commussion and the commission alone makes that determination. If. however, this
Commussion wants 1o chan

ge the service area of Ft. Randall, it must do so in concert with

the FCC and the Joint Board (47 U.S.C. § 214(e)(5)). There 1s nothing in the statute
which requires this Commission to ensure that the service area of a CLEC coincide with
the service area of an incumbent carnier, regardless whether the incumbent 1s US WEST
or Fr. Randall

DTI does not object to any action by the Commission which would seek to

cgate Fu. Randall’s service area to reflect the Commission’s decision in this case

d, regardless of the model or method used to determine the nature and degree of

funding, 1t will be targeted 10 areas at least as small as an exchange 1if not smaller to

nsure that the appropriate insular, high cost or low income areas receive the support

Conclusion

Based on the evidence of record an

he legal and factual arguments presented

shove, DT respectiully requests that its petition 1o be designated an ETC for the

Centerville and Viborg exchanges be granted
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SUMMARY
In implementing the provisions of the Telecommunications Act of 1996 (Federal Act)
relating to universal service, 47 U.S.C. §214(¢), the Washington Utilities and Transponation
Comumission (WUTC) approved service areas for fifteen rural telecommunications companies in
Washington as the companies' respective individual exchanges. Because these designations are

not for the companies® “study areas." agreement by the Commission is required pursuant to 47
U.S.C. §214(e)(5) and 47 C.F.R. §54.207.

This Petition filed by the WUTC and twenty rural telecommunications companies in
Washington seeks such approval and, in conjunction with that approval, a waiver from the
Commission’s existing method of “porting™ available universal service funds set forth in 47
CF.R.§54.307. Specifically, we seek approval for the use of disaggregation of study areas for
the purpose of distributing such federal universal service support. The proposed methodology,
reached after a series of workshops involving the WUTC staif and company representatives,
acknowledg=s that there is substantial variation in density and lengths of the local loops and
would require greater federal universal service support for loops inside a “core area” (lower cost

areas) and lesser for loops in a “fringe arca™ (higher cost areas). However, there would be no

increase in the aggrezate amount of such support for Washington's rural companies.

Granting this Petition would encourage competition *n rural areas by limiting the
requirement that competitors enter into an incumbent’s entire “study area™ (which may include
widely dispersed exchanges), but it would minimize incentives of competitors to seek and serve

only low cost customers within a given rural exchange

JOINT PETITION RE: ETC DESIGNATIONS - iii




L
INTRODUCTION

Pursuant to section 214(e)X5) of the Communications Act of 1934, as amended by the
Telecommunications Act of 1996 (Federal Act), 47 US.C. §214(e)(5), and 47 C.F.R. §54.207,
the Washington Utilities and Transportation Commussion (WUTC) and twenty rural telephone
companies' petition the Federal Communications Commission (Commission) for agreement with
the WUTC's service area designations which differ from the “study areas” of those companies
designated as eligible telecommunications carriers (ETCs) under the Federal Act. As more fully
articulated below, the WUTC designated the service areas as individual exchange areas which are
served by the designated companies.

Pursuant to 47 C.F.R. §1.3, we also petition the Commission for a waiver of the existing

method of “porting” available universal service funds set forth in 47 C.F.R. §54.307 and for

approval of a proposed alternative methodology.® The proposed methodology reflects the

'The following companies join in this petition to the extent set forth in footnote 2, below:
Asotin Telephone Company; CenturyTel of Cowiche; CenturyTel of Washington, formerly
Telephone Utilities of Washington; Ellensburg Telephone Company; Hat Island Telephone
Company; Hood Canal Telephone Co., Inc.; Inland Telephone Company; Kalama Telephone
Company; Lewis River Telephone Company; Mashell Telecom, Inc.; McDaniel Telephone
Company; Pend Oreille Telephone Company; Pioneer Telephone Company; St. John, Co-
operative Telephone And Telegraph Company; Tenino Telephone Company; The Toledo
Telephone Co., Inc.; United Telephone Company of the Northwest; Western Wahkiakum County
Telephone Company; Whidbey Telephone Company: and Yelm Telephone Company. Each of
these companies is a “‘rural telephone company.” as defined in section 3(37) of the Federal Act,
47 US.C. § 153(37).

*Because these separate requests are intertwined, they are made jointly. However, the
rural company petitioners join in the request for Commission concurrence in the WUTC's
establishment of service areas differing from “study arcas™ only if the petition for waiver is
granted and use of disaggregated study-area support, as proposed in this petition, is approved by
the Commission. Absent such waiver and approval, the rural company petitioners oppose

JOINT PETITION RE: ETC DESIGNATIONS - |




differences in costs for cach exchange of the multi-exchange rural companies and also reflects

the differences in costs between densely populated and sparsely populated areas within

exchanges. We request that the amount of federal universal service support made portable be

based on the disaggregation of the service areas into two zones per exchange or wire center
(“core area”™ and “fringe area” described in Appendix E). We do not request, and the proposed
methodology does not require, any increase in the amount of federal universal service support
funds for Washington.

Consistent with the Federal Act, and with provisions of state law, the overall purpose of
the WUTC's actions in designating ETCs, and in filing the petition in these matters, is to
promote competition, both in urban areas and in areas served by rural telephone companies.

1L
PETITION FOR CONCURRENCE WITH WUTC’S ESTABLISHMENT OF
SERVICE AREAS AS THE RESPECTIVE INDIVIDUAL EXCHANGES
OF THE COMPANIES

Applicable Law

The Federal Act requires designation of “eligible t¢lccommunications carriers” (ETCs)
for purposes of implementing the universal service provisions of the Federal Act. Under the

Federal Act, state ¢ i are o s as ETCs for specific “service areas.”

47 US.C. §214(e)(2). That provision states

A State commission shall upon its own motion or upon request designate a common
carrier that meets the requirements of paragraph (1) as an eligible telecommunications
carrier for a service area designated by the State commission. Upon request and
consistent with the public interest, convenience, and necessity, the State commission may,

Commission agreement with the WUTC's service area designations and respectfully request that
this petition be denied in its entirety.

JOINT PETITION RE: ETC DESIGNATIONS - 2




the case of an area service by a rural telephone company, and shall, in the case of all
other areas, designate more than one common carrier as an eligible telecommunications
carrier for a service arca designated by the State commission, so long as each additional

questing carrier meets the requirements of paragraph (1). Before designating an
unications carrier for an area served by a rural telephone

onal eligible telecomr
shall find that the designation is in the public interest.

company, the State commission
“ederal Act defines “service area” as “a geographic area established by a State
termining universal service obligations and support

mmission for the purpose of d

mechanisms.™ 47 U.S.C. §214(eX5)

The designation of the service area impacts the ease with which competition will come to

rural arcas . The designation defines the geographic reach of the obligation of companies which

operate in rural areas.” The broader the service area, the greater (and more costly) the service

obligation. This geographic s clps define the magnitude of barriers to entry to compet

in rural areas. The wider service area defined by the state commission, the more daunting the

task facing a potential competitor seeking to enter the market

While conferring on state commissions substantial authority to establish the “service

area” for an ETC, the Federal Act states that for rural telephione companies, the service area will

*Section 214(e)(1) of the Federal Act states

A comunon carrier designated as an eligible *elecommunications carrier
under paragraph (2) or (3) shall be eligibic t ive universal service support in
accordance with section 254 and shall, throughout the service area for which the
designation is received

(A) offer the services that are supporte the Federal universal service

support mechanisms under section 254(c), e1 using its own facilities or a

combination of its own facilities and resale of another carner’s services (including

the services offered by another eligible telecoramunications carrier); and
(B) advertise the availability of such services and the charges therefor

using media of general distnbution
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be the company's “study area™ “unless and until the Commission and the States, after taking into
account recommendations of a Federal State Joint Board [Universal Service Joint Board),
establish a different definition of service area for such company. 47 U.S.C. § 214(e)(5).

This petition, required by 47 CF.R. § 54.207, seeks Commission agreement in the
designations of the WUTC.

B. Procedural History of the WUTC's ETC D

In Fall 1997, twenty-three companies filed petitions with the WUTC seeking designation

as ETCs. The WUTC held hearings at two open gs on the petiti considered the

petitions and various staff analyses, and designated ETCs by order dated December 23, 1997.°
The WUTC designated five single-exchange rural telephone companies as ETCs for service areas

consisting of their respective study areas. In addition, the WUTC designated fifteen multi-

exchange rural telephone companies as ETCs and defined the service areas for these multi-

exchange companies to be their respective study areas for a limited period of time, through
December 31, 1998. The WUTC order established the appropriate service areas for these multi-
exchange companies thereafter to be the companies’ respective exchanges, designated

individually as separate service areas.

“A “study area” is generally an incumbent company's pre-existing service area in a given
state. Generally, the study area boundaries are fixed as of November 15, 1984. In the Matter of
Federal-State Joint Board on Universal Service, First Report and Order, CC Dkt. No. 96-45,

12 FCC Red. 8776, 9172, n.434 (May 8, 1997) (“Universal Service Order”), ¢iting MTS and
WATS Market Structure: Amendment of Part 67 of the Commission’s Rules and Establishment
of a Joint Board, Decision and Order, 50 Fed. Reg. 939 (1985)

* See Order Designating Eligible Telec Carriers, WUTC Docket Nos. UT-
970333 through UT-970354 and UT-970356 (“WUTC Order”, attached as Appendix A).
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At the request of rural telephone companies, the WUTC order which designated ETCs

es to participate in workshops on the disaggregation of costs from the study

area level to the exchange level® The order stated, in part

methodology for disaggregation which can be presented
from the [WUTC] and the rural companies, the

purpose of be to receive a waiver from the FCC on payment of

universal service support based on study area average loop costs’
The order went on to say “[t}hese workshops are premised on the representations made by parties
that exchange level designations would be acceptable if the FCC were to permit disaggregation
of costs ™ The companies requested the ability to disaggregate below the exchange level, if the
information could be developed to do so, and the Commission has endorsed this effort

The Commission Should Concur with the WUTC's Establishment of the Service Areas as
the Companics” Respective Exchange Arcas.
In Establishing a Service Area Other than a Company's Study Area, the WUTC
and the Commission Must “Take into Account” the Recommend. of the
Joint Board,

The Federal Act contemplates a joint federal-state process for establishing a service area
which differs from a company’s study area.’ Neither the Federal Act nor the implementing

® The WUTC Order, at 18, referred to costs. In order to determine the amount of federal
universal service support that should be made portable for each exchange, it is necessary to
disaggregate study area costs to the exchange or wire center level so that the relative amouat of
support can be assigned. The effort to disaggregate costs to the exchange or wire center level is
required because companies generally track costs at the study area level

’ See WUTC Order at 18
'l
*The Commission’s Universal Service Order §187 states

We conclude that the plain language of section 214(e)(5) dictates that
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Commission Universal Service Order articulate specific standards for the states or the
Commission to :ollow in establishing a service area other than the study area. The oaly
requirement is to “take into account” the Joint Board's recommendations

T'he Joint Board recommended that the service areas for areas served by rural companies
remain the study areas of those companies, but included the caveat that its recommendation was
“at this time,” implying that as circumstances change, so might its recommendation. In the
Matter of Federal-State Board on Universal Service, CC Dkt. 96-45, 12 FCC Red. 87,9172
(Nov. 8,1996) (Joint Board Recommendation). The Board stated three reasons for
recommending retention of the study area as the service area “at this time.”

First, the Joint Board noted that some commenters were concerned about “cream

skimming.” By retaining a larger study area,

[plotential “cream skimming"™ is minimized because competitors, as a condition of
eligibility, must provide services throughout the rural telephone company's study
area. Competitors would thus not be eligible for universal service support if they
sought to serve only the lowest cost portions of a rural telephone company's study
area.

Second, the Board noted that the Federal Act “in many respects places rural telephone

companies on a different competitive footing from other local exchange companies,” and cited

neither the Commission nor the states may act alone to alter the definition of
service areas served by rural carriers. In addition, we conclude that the language
*“taking into account™ indicates that the Commission and the states must each give
full consideration to the Joint Board's recommendation and must each explain
why they are not adopting the recommendations included in the most recent
Recommended Decision or the recommendations of any future Joint Board
convened to provide recommendations with respect to the federal universal
service support mechanisms.
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various provisions in the Federal Act which treat such companies differently. Joint Board

Recommendation §
Finally, the Board was co ned about the administrative difficulties rural companies

wcounter in calculating costs at something other than at a study area level."

The first two of the Board's concerns relate to competition in the areas served by rural

companies. The last one relates to administrative concerns. As articulated below, the WUTC

*“took into account” these concerns, and there exists ample reason for the Commission to concur

"The Joint Loard stated

For example, rural telephone companies are initially exempt from the
interconnection, unbundling, and resale requirements of 47 U.S.C. §251(c). The
1996 Act continues this exemption until the relevant state commission finds, inter
alia, that a request of a rural telephone company for interconnection, unbundling,
or resale would not be unduly economically burdensome, would be technically
feasible, and would be consistent with section 254. Moreover, while a state
commission must designate other eligible carriers for non-rural areas, states may
designate additional eligible carriers for areas served by a rural telephone
company only upon a specific finding that such a designation is in the public
interest

Joint Board Recommendation §173.
The Board stated.

Another reason to retain existing study areas is that it is consistent with
our recommendation that the determination of the costs of providing universal
service rural telephone company should be based, at least initially, on that
company's embedded costs. Rural telephone companies currently determine such
costs at the study-area level. We conclude, therefore, that it is reasonable to adopt
the current study areas as the service areas for rural telephone companies rather
than impose the administrative burden of requiring rural telephone companies to
determine embedded costs on a basis other than study areas

Joint Board Recommendation §174
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with the WUTC's reasons for establishing service areas as the individual exchanges of the

companies.

2 Procompetitive Policies of Both Federal and State Law Suggest Establishment of
Service Areas at the Exchange Level, Notwithstanding the Recommendations of
the Joint Board.

Washington has several multi-exchange rural telephone companies and some of those
have exchanges spread across the state. Though, in part, the WUTC made ETC designations for
the purpose of determining which companies could receive federal universal service funds, the
WUTC also made ETC designations as a part of its efforts to bring competition to all parts of
Washington.

The WUTC is particularly concemed that rural areas, of which there are many in
Washington, not be left behind in the process of deregulation and the move to greater
competition. Citing to the recommendations of its staff, the WUTC concluded the pro-
competitive goals of the Federal Act and various provisions of state law'? would be better served
by designation of smaller, rather than larger, service areas,"

'See RCW 80.36.300(5); Electric Ligh Inc. v. Wash on Utilities &
mmmm 123 Wn.2d 530, 538-39, 869 P.2d 1045 (1994). The WUTC has stated
its procompetition goals in a number of administrative pmcc:dmp See, ¢.g.. Washington
Utilities & Transportation Comm'n v. US West Communications, No. UT-950200, 15th Supp

Order, 169 P.U.R. 4th 4|7 427,484 (WUTC April 11, 1996), aff'd, US West Communications
Inc. v. Washington Utilities & Transportation Comm'n, 134°Wn.2d 74, 949 P.2d 1337 (1997)

WUTC Order at 12. That rationale was included in the memorandum to the
Commissioners presented by Commission staff at the November 26, 1997 open meeting at which
the WUTC orally approved the d: and the e b of the service areas (the
formal order was issued on December 23, 1998. A copy of that memorandum, dated November
24, 1997, is included as Appendix B. That memorandum stated in part

Promotion of Competition

Universal service support will be made available to companies serving
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The WUTC also considered and granted a petition for ETC designation from a wireless
r** Entry of such a carricr into the ETC process highlights the anti-competitive result that
could flow from a study-are: tion for a multi-exchange rural telephone company
Because wireless and wireline service territories are geographically different, it would generally
be impossible for either one to compete in the other’s service area or service territory if the areas
were o stretch across a rather than larger, service area designations for
ETCs promote competition and speed deregulation

An important purpose of the Federal Act of 1996 was to promote competition in the local

telephone market. The WUTC examined the effect that study-area ETC designation of rural

customers in high-cost locations to preserve those customers’ participation on the
network and to advance universal service through competition that will eventually
result in lower prices. Payments to companies serving high-cost customer
locations is necessary to maintain incumbent service in those areas as well as to
induce competition from other carriers.

Because only ETCs are eligible for federal universal service support, it is
important to designate as many carriers as possible to foster competition in high-
cost locations. Promotion of competition as a policy principle naturally leads to a
policy of designating any qualifying carrier that petitions. It might also lead to
situations in which the Commission would act on its own motion to designate a
qualifying, but not petitioning, carmier

Exchange Level Service Areas
Staff recommends designation of ETCs at th.= exchange level rather than

the study area level. The purpose is to promote competitive entry by making it

ecasier for new entrants to get started in relatively small areas and for competing

carriers to align their ETC service ateas with their own service areas

Appendix B, at 8 (foomnote omitted). The WUTC also considered an earlier staff memorandum,
original sent to one Commissioner, but later made available to all. See Appendix C.

' See WUTC Order at 4, U.S. Cellular Petition for ETC designation, Docket No. UT-
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companies would have on competition. There are fifteen multi-exchange rural companies in
Washington. Some of those have large study areas in which some or all of the exchanges are
non-contiguous.' Because of the large and non-contiguous study areas of some of the
incumbents, the WUTC determined that ETC designation of incumbent, rural telephone
companies at their study area level would inhibit the development of competition because
competitive ETCs would have to enter an entire study area in order to compete with an
incumbent.

The WUTC also compared the multi-exchange rural company study areas to those of the
non-rural companies. The non-rural companies in Washington serve areas just as rural as the
termitory served by the rural companies. Because of the similarities, designation of rural
companies at the study area level and the designation of non-rural companies at the exchange
level invites uneven competition. The WUTC determined that competitors would be more likely
1o enter rural areas if they could serve several contiguous exchanges without regard to the nature
of the incumbent as either rural or non-rural.'

The Co ssion Took into Account the Joint Bo:

Concerns About
Administrative Burdens on Rural Companics if Service Areas Other than the
Study Areas Were 1o Be Establ

The WUTC acknowledged the administrative concerns expressed by the rural companies
during the WUTC process. See WUTC Order at 9. However, at the request of the rural
companies seeking ETC designation, the WUTC delayed the effective date of exchange-level

designations and ‘worked with rural ¢ s o develop a meth for determining how

* See the Washington State exchange map accompanying this petition as Appendix D.

' See WUTC Order at 12,n. 8
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federal universal service funds for ETC study areas could be made portable on a disaggregated
basis. Those concems not only were taken into account by the WUTC, but they were
accommodated, as reflected in Part 111, below."”

PETITION FOR APPROVAL OF USE OF DISAGGREGATION OF

E
PORTABLE H-I)l‘ RAL UNIVERSAL SERVICE SUPPORT

Company cost records generally are not kept at the exchange level and some multi-
exchange rural companies serve exchanges with a wide range of costs. Pursuant to the WUTC
Order, the WUTC staff and rural companies held four meetings and developed a methodology for
disaggregating federal universal service support from the study area level." In the process, the
WUTC and the rural companies concluded that there is a substantial variation in costs within
exchanges. The difference is generally associated with loop length: loops terminating closer to
the switch are less expensive than loops which are longer. As a result, as part of our Petition we

request that intra-exchange federal universal service support from the Universal Service

"The analysis set forth in the preceding sections is the analysis and position of the
WUTC. The rural companies disagree with the WUTC’s actions and the basis stated for that
action. However, the rural companies are willing to accept ETC service-area designation on an
exchange basis if the following Petition for Approval of Use of Disaggregation of Study Areas
for Purpose of Determining Portable Federal Universal Service Support is granted.

'* The result of this effort is explained in detail in the appendices to this Petition. There
is a full explanation of the issues examined, the data relied upon, and the method for determining
the level of federal universal service support which we recommend be made portable for support

incumbents and competitors alike.
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Administrative Company (USAC) vary, with support lower for loops within any area designated
as a “‘core area” and greater support for loops outside the core area, in what has been labeled the
“fringe area.” A discussion of the methodology development is included as Appendix E. This
approach does not require the determination of embedded cost of service at a level below the
study area. Instead, it takes the actual support for a company and disaggregates on a geographic
basis the existing support determined on a study area basis

Essentially, the Benchmark Cost Proxy Model (BCPM) was adapted to provide cost
information at the census block group (CBG) level within a given wire center. Each CBG was
classified as either a “zone A" or a “zone B," depending on whether the average per-line cost was
below or above the average in the wire center.  The support amount per zone is calculated as the
difference between the per-line proxy cost for each zone and Commission benchmarks ($31 for
residential service and $51 for business service). The resultant support amount was adjusted by a
“reconciliation factor” which adjusted the aggregate amount to meet the actual 1998 federal
universal service fund amount reported by the National Exchange Carrier Association (NECA).
This adjustment insures that the aggregate amount under thit proposed methodology does not
exceed the amount available under the current method. Thus, the BCPM output date is used for
the derivation of the reallocation factor, not to set the amount of the USF support for a company.

The method for determining core and fringe arcas and the 1998 per loop support amounts

associated with each area are contained in Appendix F.'"" This methodology will place higher

""Hat Island Telephone Company (“Hat Island”) is not included in Appendix F due to an
absence of reliable CBG data. Hat Island is a single-exchange company. For Hat Island, FUSF
support and support portability would be unaffected by the granting of this petition until the
methodology described in this petition can be applied to Hat Island, where upon the methodology
described in this petition would be applied to Hat Island on a going-forward basis.
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higher cost areas and correspondingly lower levels of support in lower cost

panies have reviewed their internal support and operating systems Disaggregation

(two areas within a wire center) is relatively easy to administer and track.
The information can be supplied to or developed by USAC and can be provided to competitors
or made available to them through other means. The support which is available for
each area is uniquely identified by a combination of wire center and CBG

proval of the Proposed Alternate Methodology for Distribution of Portable Universa!
u:mJ_mJn:_mL i Interest.

Competitors should compete for customers, not for universal service support. The need
for the tion in support is to avoid potential am-skimming.” If ETC designation occurs at
the exchange an the st a le i universal service support is not

npetitive ETC could receive a windfall by entering a relatively
low cost exchange and receiving ave study area support per line. Similarly, a competitive
ETC could ente excha nd receive a windfall for serving mostly customers located nea:
the wire center v osses if the majority Istome! ~ g 10 its services are those at
the greatest distances from the wire center. The same problematic situations are avoided for an
incumbent that loses customers that are not evenly distributed throughout its service area.

This alte xdology 1s in the public interest. [t promotes the pro-competitive
policies of the Federal Act and the laws and policies of the State of Washington. It also provides
an opportunity for the Commission to test a revised methodol, . perhaps with an eye to revising

rting of umiversal service fund
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1L
CONCLUSION
Based upon this petition and the material provided with it, the Washington Utilities and
T'ransportation Commission and the rural companies which are joint petitioners request

(1) The Federal Communications Commission concur with the ETC service area

designations contained in the WUTC Order Designating Eligible Telec ions Carriers,
Docket Nos. UT-970333 through UT-970354 and UT-970356, specifically that the individual
exchanges for the following rural companies be established as their respective service areas:
Asotin Telephone Company; CenturyTel of Cowiche: CenturyTel of Washington; Ellensburg
Telephone Company; Hat Island Telephone Company; Hood Canal Telephone Co., Inc.: Inland
Telephone Company; Kalama Telephone Company; Lewis River Telephone Company, Mashell
Telecom, Inc.; McDaniel Telephone Company; Pend Oreille Telephone Company; Pioneer
Telephone Company; St. John, Co-operative Telephone And Telegraph Company; Tenino
Telephone Company: The Toledo Telephone Co., Inc.: United Telephone Company of the

Northwest; Western Wahkiakum County Telephone Company: Whidbey Telephone Company;

and Yelm Telephone Company,™ and

(2) The Commission grant a waiver from the present requirement for distributing
universal service funds associated with the petitioning comganies’ service areas, set forth in 47

§ 54.307, and adopt the methodology proposed in this Petition, including (a) the use of
disaggregation of siudy areas for the purpose of determining portable federal universal service

* The joinder of the rural companies in this request is subject to the limitation set forth in
footnote 2, above
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support as described in Appendix E of this petition, and (b) agreement with the calculated
support levels which appear in Appendix F of this petition for 1998. The amounts for future
rs would be determined by applying the methodology described above to total study area

support amounts available for those years.

Dated, l)l]sl \U&x) of August, 1998.

Respectfully submitted,

CHRISTINE O. GREGOIRE (7 5 ) 74461/——
Attomey General

Richard A" Finnigan (
Attorney for Asotin Telephone Company,
Century Tel of Cowiche, Ellensburg
{ QO Telephone Company, CenturyTel of
Sr. Alsistant Attorney General Washington, Mashell Telecom, Inc., Lewis
Attorney for WUTC River Telephone Company, McDaniel
1400 S. Evergreen Park Drive, S.W. Telephone Company, Pend Oreille
P.O. Box 40128 Telephone Company, The Toledo Telephone
Olympia, Washington 98504-0128 Co., Inc., United Telephone Company of the
50) 664-1186 and Yelm Telephone Company
FAX (360) 586-5522 2405 S Evergreen Park Drive SW, Suite B-3
Olympia, WA 98502
(360) 753-7012

[ — {B FAX (360) 753-6862
Robert S. Snyder S
Attorney for Hat Island Telephone Company,

Hood Canal Telephone Co. Inc., Inland
Telephone Company, Kalama Telephone
Company, Pioneer Telephone Company,
St. John, Co-operative Telephone And
Telegraph Company, Tenino Telephone
Company, Western Wahkiakum County
Telephone Ccmpany, and Whidbey
Telephone Company

1000 Second Avenue, 30th Floor

Seattle, WA 98104
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November 24, 1997
To Commissioners Levinson, Gillis and Hemstad
FROM Bob Shirley, Regulatory Consultant

RE: Designation of Eligible Telecommunications Carriers

The Commission will be requested to grant petitions for designation of Eligible
Telecommunications Carriers (ETCs) at its November 26, 1997 meeting. At this time,
staff is certain that differences of opinion among carriers on some of the decisions
inherent in the designation of ETCs will persist and that no completely satisfactory
compromise exists. Accordingly, where decisions must be made that are not susceptible
of compromise, staff recommends that the guiding principle on which decisions are
based be the pr ion of competition. In the r dations at the end of this memo

staff has relied on promotion of competition as its guide.
LAW

Relevant Sections and FCC Orders

Three subsections of the Telecommunications Act of 1996 guide the designation of ETCs.
They are 47 U.S.C. 214(¢) and 47 U.S.C. 254(¢) and (f). They are in Tabs 1 & 2.
Definitions from the Telecommunications Act are in Tab 3.

There 1s also considerable discussion of designation of ETCs in the Recommended
Decision of the Federal-State Joint Board and the Universal Service First Report and
Order. Several paragraphs from these documents are reprinted and placed in Tabs 4 & 5

The Importance of Designation

Only designated iers are eligible for federal' universal service funds. The amount of
money involved nationally will eventually be counted in billions of dollars annually. One
estimation of the difference between the cost of providing rural service and the revenue
paid by rural customers is $8.7 billion dollars.* Those companies which already serve

' State universal service programs can differ from the federal program. It is not clear, however, the nature
and extent to which they may differ. This issue is addressed in more detail below

* Weinhaus, Carol, “The Shell Game: Options for Universal Service,” Telecommunications Industries
Analysis Project, Boston, October 2, 1997, p. 2 and n.6 , citing Carol Weinhaus, Sandra MakeefT, ct al, “What is the
Price of Universal Service” Impact of Deaveraging Nationwide Urban/Rural Rates,” Presciation at the July, 1993
National Association of Regulatory Utility Commissioners (NARUC) Meeting. San Francisco, CA,
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high-cost customers, and those who wish to compete in areas with high-cost customers,
will need ETC designation to deliver service at competitive prices and to recoup
uncovered costs from universal service funds.

Definition of an Eligible Telecommunications Carrier (ETC)
An ETC is a common carrier’ that meets the requirements of 47 U.S.C. 214(¢)(1)* to offer
the services supported by federal universal service support mechanisms (what we refer to
as basic services) and to advertise the availability of those services through media of
general distribution.” An ETC must be willing to provide basic service to any customer in
i v other attribute of an E1C is that it is associated with a

¢a; state commissions establish service areas.

, the FCC list of basic services to qualify as an ETC and
vice st ‘rr yrt.t The FCC has defined basic services to include:
2) Voice grade access to the public switched network; 3) Support
| cy signaling (touch-tone); 5) Access to
11); 6) Access to operator services; 7) Access to Interexchange
nce; and 9) Toll limitation services.”

d al time to make network upgrades in order to meet the single
party service, enhanced 911 or toll limitation requirements, state commissions ar
authorized 1« it petitions which give additional time for these activiti

petitions before the Commission request a waiver for toll restriction enhancements. The
wireless petil requested a waiver for enhanced 911.

Initial State Designations Required by December 31, 1997

sis Project, July 26, 1993, figure 3,

ed 3t 47 U S.C. 153(10) and means “any person engaged as a common carrier
nicatic wire of radio See Tab3

s necessary 10 assure proper reference.

uch as meeting state service §
e memo.




Section 254(e; requires designation as an ETC as a prerequisite to receipt of federal
sal service support. The FCC has announced it will make distributions of federal
universal support in 1998 only to designated ETCs.* States are required by 214(e)(2) to
make designations. The Commission must take action prior to December 31, 1997 in
1 to guarantee the continuation of federal support to those carriers that depend upon

this support to meet their revenue requirements."

There are requests for designation by some carriers that do not depend on federal
universal service support to meet their revenue requirements. There is no clear deadline
by which the Commission must act on these requests for designation, howev
competition is promoted when there are numerous

Commission May Make Designations on Its Own Motion

Section 214(¢)(2) permits designation of ETCs on the Commission’s own motion. One
apparent reason for this authority is to enable state commissions to guarantee that at least
one comp in every area of the state will be responsible for offering basic service to
any customer in need of service. Another possible reason for the auth

on the Commission’s own motion could be promotion of competition

Rural and Non-Rural Companies Treated Differently

Rural and non-rural companies" are treated differently in 214(e) with respect to the
number of ETCs designated in a given service area and the size of service areas. In the
case of an area served by a non-rural telephone company, state commissions shal!

CFR. 54201(a)

The independent companies reccive substantial amounts of their annual revenue from federal high-cost
support
Rural Telephone Company is defined in section 3(37) (47 US.C. 153(37))
The term *rural telephone company” means a local exchange ¢ operating entity to the extent that such entity-
(A) provides common carrier service to any local exchnge carrier study area
that does not include either
orporated place of 10,000 inhabitants or mor., or any part thereof,
available popul: tistics of the Bureau of the

ory, incorporated or unincorporated. included in a urbanized area,

y the Bureau Ces

< telephone exchange ser g ge access, to fewer

0,000 access lines;
(C) provides telephone exchange service to any local exchange car;
with fewer than 100,000 access
n communities of more than

50,000 on the date of enactment of the Telecommunications Act of 1996,




designate more than one ETC. In the case of an area served by a rural telephone
pany, the commission may designate more than one ETC. In order to make an

1l designation in an erved by a rural telephone company, the state

on must find that it is in the public interest to make the second designation.

co|

No standard is :n in the Act on which to base 2 finding of the public interest, however,
In re Electric Lightwave (ELI) must be considered in determining the public interest in
Washington.” The court held at page 542

We affirm the trial court’s decision that the Commission is powerless to
grant monopolies. Our holding does not prevent the Commission from
limiting the number of LEC’s or other telecommunications companies
which may operate in a given territory. It does however forbid the

mission from legally conferring on any LEC the right to be the

e provider of telecommunications services in a given exchange.

Thee 3 st of the decision is that there are no de jure monopolies and that de facto
monopolies are abhorred and not to be protect Put another way, not only is it not in
the public interest for the Commission to protect de facto monopolies, arguably the case

stands for the positive proposition that the commission must take every opportunity to
advance comp the public interest.”

Thel ) s permissive with respect to granting additional ETC petitions for
areas served by rural tel ¢ companies; a state commission “may” grant them if they
arein the public t. The ELI case, however, suggests that in Washington, because

i monopolies is in the public interest, the Commission may have to
approve additional ETCs for rur as unless there is another reason separate from
protection of 10n! ies for finding that it is not in the public interest

Servi rea Desigr

Service area desig n is § by 214(e)5). A service arca means a geographic area

established by the ( 1 ' o determine the geographic area of
companies is given to state commissions without limitation. In




arca served by a rural carrier, however, 214(¢c)(5) defines the service area as
y area™ unless the Commission and the FCC* establish a different
In establishing a service area different than the study area, the
“1ake into account™ the recommendations of the Federal-State Joi

The “take into account™ language concerning the recommendations of the Fe
Joint Board is significant because in the policy and recommendations section ¢

memo staff will suggest taking actions on service area designation which are different

than the positions taken by the Joint-Board. There are no decisions interpretin

section; however, | found decisions addressing similar issues. In general, decisions made
by agencies which require that the agency interpret statute and examine certain issues are
reviewed under the analysis established in the Overton Park and Chevron line of cases.”
The interpretation of the statute must be reasonable and great deference is given to
agencies. An analysis and determination is not arbitrary or capricious if the agency
examines the relevant information and articulates a satisfactory explanation for its action

The D.C. circuit examined the meaning of “take into account™ in Huls Ame;

Browner, 83 F.3d 445 (D.C. Cir. 1996) (affirming the district court) (Complete ca

Tab 8). It is not precisely on point because the statute involved a list of several things to
be taken into account and the list contained the disjunctive “or.” The main focus was on
whether the EPA could base its decision on only one criterion from the list. The Court
determined the statute was ambiguous and then under Chevron determined the EPA’s
interpretation that it could focus on only one factor was permissible." The Court then
examined the manner in which EPA applied this criterion and conclude that this inquiry
for arbitrariness or capriciousness was narrow and that “we review only to ensure that the
agency examined the relevant data and articulated a satisfactory explanation for its action

and will not substitute our judgment for that of the agency.” (Huls at 452) (citation
* A "study area” is generally an incumbent LEC's pre-existing service area in a given state. The study area

boundaries are fixed as of November 15, 1984. MTS and WATS Market Structure: Amendment of Pait 67 of the
Commission's Rules and Establishment of a Joint Board, Decision and Order, 50 Fed. Reg. 939 (1985)

* The FCC has established a procedure for review e orders which make desig of areas other
than the study area as the service area. Its procedure anticipates that initial action will be taken by the states;

re deemed approved if the FCC does not act within 90 days of noticing the receipt of the state order

eview of the Commission's orders will be by the FCC. Washington

ntical. “This deference to an agency’s interpretation of a
ARCO v_Utils & Tra m'n, 125 Wn.2d 805, 810
3 ‘omplete case in Tab 10




d, the Court determined that while there were several
n (toxicity of a chemical compound in this case) and that
is certainly of less than ideal clarity, its comments are
nale for denying delisti (Huls at 454.)

assocation of providers have suggested that “take

e Commission must follow the recommendations of the

ally means t
tively, it could be fa
and either follow them in whole or in p.

Is, the statute is ambiguous and the

y interpreted to mean the commission must
, or deviate from

llowing Chevron and }
pretation need only be reasonable and great deference must be given
sion determines that the reasonable interpretation is that it

nd . it must then examine the relevant material (e.g. the

and the FCC Report and Order) and “articulate

irements for ETCs: ¢ dar
two requirements for ETCs: that they be wi
ca and that they advertise

nly gt

customer in a geographic service ar
The FCC has concluded that states do not have the
The FCC reaches this

States may, under

rvice

ion, the court
nethod is the

thods that would meet the standard. We

determination that the approved

{ Federal-State )
Federal Sty




barriers to entry prohibited in 253. Based on this authority, staff recommends inclusion

of service quality standards for regulated carriers™ as well as inclusion in the orders of a

< e of suspension and revocation for ETCs that fall short of their obligations. This
ssed more fully in the policy section of the memo.

Wireless Carriers Can Be ETCs

The FCC has concluded that a carrier must be able to serve all potential customers ina
service area, but may do so with its own facilities or by combining its facilities with those
of another carrier. This is important for wireless carriers in particular. The FCC has
concluded wirel arriers are eligible to be designated as ETCs provided they have the
ability to serve all potential customers in a service area, which they may accomplish
through combining their services with land line services of another carrier. This
approach, permi‘ting wireless carriers (and cable, satellite, electric and gas companies
t00) to be ETCs, is also technologically neutral.

Technological neutrality is a principle recommended by the Joint Board and adopted by
the FCC and applied to all aspects of interpretation and administration of the
Telecommunications Act.® It has been widely, if not universally embraced by states and

stry. A complicating factor is that wireless service may not be seen as a substitute for

wireline service but instead as a non-basic service that is not part of the universal service
objective. It is very difficult to untangle the circumstances where wireless is a different
method of providing e basic services and those where it is providing a different
and non-supported service. It also is difficult to determine whether these should be
untangled at all

Inclusion of wireless companies as potential ETCs is also competitively neutral. Wireless
companies are required to contribute to universal service support mechanisms 1 they
must contribute but cannot draw on those funds in the same manner as eligible carriers,
they will be at a competitive disadvantage where they serve high-cost customer locations
Suspension and Revocation
Section 214(e) does not provide for suspension or revocation of ETC status is a carrier
fails to act consistent with the obligations of an ETC. The additional authority under

~ may not be possible for

First Report and Order, In t ) rd on Universal Service,
8,1997)

Report and Order, In the Matter of Federal-State Joint Board on ersal Service, C(
2y 8, 1997)




254(f) permatting adoption of additional standards and definitions is very broad and
should support suspension and revocation. Staff’s recommendation is that all orders
ap raph which states that ETC designation may, after notice and an
nity to be heard, may be either suspended or revoked by the Commission.

lity
1al orders for these designations may contain some findings, conclusions and
ordering clauses which may be contested by some of the design Where there is a
deviation from the study area designation, there will be a review by the FCC which may
agree or disagree with the stat pproach. I reccommend that each final order contain a
severability clause so that if one part of the order is challenged and invalidated (the
requirement for meeting service quality standards, for example), the remainder of the

order will be in force.

POLICY

service support will be made available to companies serving customers in high-

locations to preserve those customers® participation on th network and to advance

ugh cc ion that will eventually result in lower prices.
ts to companies sery gh-cost customer locations is necessary to maintain
t service in those areas as well as to induce competition from other carriers.

e only ETCs eligible for federal* universal service support. it is important to
designate as many ¢ as possible to foster competition in ll:pl!-c-l locations.
Prome 1 of competition as a policy principle naturally leads to a policy of designating

y qualifying carrier that petitions. It might also lead to situations i which the
ate a qualifying, but not petitioning,

Exchange Level Serv

Staff recommends designation of ETCs at thy h > level the study area

level. The purpose is to promote comp: . ) ing it r for new entrants to

get started in relatively small ar d for comg d s L0 n their ETC service
as with their own service are:




arca is composed of all of a companies exchanges. The USWC study area, for
le, is very large, as is that of GTE, Sprint/United and PT1. Because designation
an ability and willir

v wo million customers in the case of
USWC. It would be unlikely that a new entrant could compete on such a large scale; it
would be nearly impossible for a cable operator or a wireless company to have the ability
to serve such large areas

The use of exchange-level boundaries (the smallest geographical units available to us at
this time) will also result in more targeted universal service support. Support will go to
companies that serve high-cost customer locations in those exchanges which have high
average loop costs.” Support will be available to incumbents and new entrants; the
amount of support wi'l be directly proportional to the number of customers served
through a carrie cilities, unbundled network elements, resale, or a combination of the
three. Cream-skimming is discouraged by maintaining the requirement to serve all
potential customers--incumbents and new entrants alike will have to advertise to high-
cost as well as low-cost customers and then serve wh r requests their service. Smaller
units of geographic area should be used when it becomes feasible to do so in order to
target universal service funds more narrowly and reduce the over-all size of the fund.

Several smaller “independent” companies have objected to the staffs recommendation
that rural company study areas not be used and that their service are: ke those of larger
companies, should be designated at the exchange level. They refer to the
recommendations of the Joint Board and the FCC Universal Service Order for support.
(The relevant paragraphs are reprinted in whole in Tabs 4 & 5. The Joint Board
concluded that maintaining the larger study areas would reduce cream skimming and is in
line with present small-company accounting based on embedded costs. (§ 172-74). At the
same time, the Joint Board recommended that non-rural company service arcas be
designated at least at the exchange level, and even suggested that the FCC should take
action to disregard any state decision to make service area designations which are large in
size. ( 175-78). When read in their entire! ff concludes that the reasons suggested
tor small unit designation of non-rural company service are equally persuasive for
areas served by rural companies.

The treatment of all companies in a like manner will also prevent the occurrence of
anomalous results which would seem to be unfair. The Moses Lake exchange, presently
served by USWC, will be open to competition without a new entrant ETC having to take




than that which is already associated with the
1ld eschew ETC status, request interconnection and
Fifty miles west, however, a would-be new entrant
itial customers in the Ellensburg, Thorp, Selah, Kitti
» Ellensburg without ETC status would depend on
ction exemption afforded small companies.

ch can occur if study areas are not broken up
is presented by Inland Telephone. Inland serves Colton,
man County), Prescott (in Walla Walla County),
1d Dewatto and Toonerville (in Mason County). If their
r service area, a potential ETC competitor would have to
in four different arcas spread across the state.
¢ similarly dispersed across the state.

, such as those described above, present a
eless competitors. Wireless companies do not
ire st While the Joint Board did not
d that non-contiguous study areas

vice areas. (See Tab 5, § 190).

ion is concerned, the public interest in Washington is
and In re Electric Lightwave Inc.. As explained in the first
have the option of not hearing a petition from a
along with an incumbent in a rural service area. In
ion in ELI strongly sucpests that such a petition must be
he requirements for an ETC, granted. However, the
alone that it is in the public interest to designate all
1l and rural service areas alike

d,ifthey
made on




mplicit universal service supports substantial in high-cost areas served by so-called
rura! and non-rural companies alike.™ There appear to be two ways to attempt to reduce
the level of support, through ion or regulation. Regulation has not reduced
10t the op! in favor. Competition, on the
and other efficiencies

Consumer choice and service quality are additional policy grounds for promoting
)t ion through d 1 of all qualify ETC petitioners.® Competition is
expected to give many urban dwellers a nesses a choice of carriers. Their ability to

choose, and choose again, is exerted on the market that ensures efficient
cost-cutting and high-q y ser Designation of additional ETCs in areas served by
so-called rural companies me er choice will expand to areas which often see
such choic y long aft arrived in urban areas

D “fect of Exct rvice Area Desig

Staff will reccommend that the desig: n of service areas at the exchange level for rural
companies be delayed to give the FCC an opportunity to apply their procedure for review
of such state decisions. This is in response to a concern expressed by WITA that it might
be problematic if those designations were eff ¢ on January 1, 1998 and the FCC
subsequently were to take issue with them. Here are the effective dates we will
recommend (including the non-rural companies)

on-Rural Companies and new Compet
USwC De: tions at exchange level effective 1/1/98
GTE Designations at exchange level effective 1/1/98
US Cellular 5 e 1/1/98

ange Rural Companics
Hat Island Designation at exchange level effective 1/1/98
Hood Canal
* So-<called high<cost companies cive as as 6 | revenues from federal and state

programs today. Many rural areas served by non-rural companies receive substantial support through price-
averaging

» See Additional S S ents For ETCs, above, for legal support
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Mashel ssignation at exchange level effective 1/1/98
Kalama i tion at exchange level effective 1/1/98
Toledo esignation at exchange level effective 1/1/98
on at exchange level effective 1/1/98
1ge Rural Comps
Designation at study area level 1/1/98; At exchange level 4/1/98
Designation at study area level 1/1/98; At exchange level 4/1/98
1all Multi-Exchange Rural Compai
Asotin (TDS) on at study area level 1/1/98; At exchange level 7/1/98
Cowiche Designation at study area level 1/1/98; At exchange level 7/1/98
Ellensburg = tion at study area level 1/1/98; At exchange level 7/1/98
Inland signation at study area level 1/1/98; At exchange level 7/1/98
Lewis River(TDS) S tion at study area level 1/1/98; At exchange level 7/1/98
McDaniel (TDS)  Designation at study area level 1/1/98; At exchange level 7/1/98
Pend Oreille Designation at study area level 1/1/98; At exchange level 7/1/98

Pioneer Designation at study area level 1/1/98; At exchange level 7/1/98

Tenino Designation at study area level 1/1/98; At exchange level 7/ 1/98

West. Wahkiakum Designation at study area level 1/1/98; At exchange level 7/1/98

In some in: se companies may have some exchanges that are separate in name only. Adjoining
exchanges may be part of a single calling area and even served out of a common central office. Companies may
h 10 eliminate the : ived boundaries, cither before or after 7/1/98. Staff believes these adjustments
would be reasonable un pear to unfairly hinder competition

12




Whidbey Islan: rnation at study area level 1/1/98; At exct
Yelr Designation at study arca level 1/1/98; At exct

Whidt hone Company

Whidbey Island has petitioned to have the Commission state in its order that it does not

object to inclusion of the company’s Supplemental Service Area (SSA) in the company’s
dy If the Commission does this and the FCC amends the v area, then

Whidbey will be eligible to receive universal service support for s

which it has not rece support in the past

The history is not convoluted, but is also not clear. Historically, no exchange boundaries
have overlapped and that was so at least until 1995 when Whidbey filed a new service
exchange map which appeared to have a boundary approximately three miles farther

1 the case

GTE, which operates in the Coupeville exchange to the north protested the filing, but in
proposes to extend WTC’s [Whidbey T 3

Company] exchang S service territory of GTE...” Tt

UT-950277, wherein they complained of the Commissions acceptance of

filing, GTE referred to Whidbey's territory as “including a portion of WTC's South
Whidbey Exchange designated a Supplemental Service Area (the SSA)” Twice they
refer to the SSA as part of the South Whidbey Exchange, but now they say it is in the
Coupeville exchange and always has been

Throughout the year of wrangling which went on and since the order in UT-950277, GTE
has never changed its Coupeville exchange map. By that map, the SSA is indeed in the
Coupeville exchange as well. The order in UT-950277 indicates in a statement in the
“Background” section that the two exchanges overlap. “The SSA is a portion of WTC's
South Whidbey Exchange which overlaps a portion of GTE's Coupeville exchange.”

The policy that staff ommended is that all filings be for complete exchange areas;
inequities will result if companies can file for only portions of a service a (that is,
exchange). Is Whidbey filing for a portion of the Coupeville exchange? Is GTE filing for
a portion of the South Whidbey exchange?

The solution staff recommends relies on looking deeper into the exch > map filing

The January 10, 1995 filing contains a map with a key that refers to the supplemental area
with bounday 2 an “s” and to the exchan

The area in dispute is marked “e/s”, for which there is no reference In the
letter accompanying the filing dated January 10, 1995 and signed by David C. Henney,
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t and General Manager, he states: this tariff revision is being made for the
ental Service Area in the area that is north of the
Exchange boundary.™ He does not say that he is
ecks to create something new, an SSA

1 ion of the is that the Commission find that the South Whidbey
s bounded by the s ern boundary of the Coupeville exchange; that the tariff
030 did not establish a new northern boundary of the South Whidbe;
hat Whidbey is designated an ETC for the South Whidbey exchan,
SSA continues but that it is not recognized by the Commission for any universal service

or sir support calculations; and that GTE may count those customers it has, if any, in
the SSA as customers of the Coupeville exchange and that they have been so before and

Tective date of Whidbey's 95-0030 filing.”

vireless carrier, for ETC status in the USWC exchanges of

Centralia, Chehalis, Winlock, Castle Rock, Yakima and Pasco and the GTE exchanges of

nd, George and Qui s the first instance of a non-wireline carrier seeking
designation in Washington

»f their ETC petition and designation in each of the several

his because they have filed in non-rural exchanges and
rvice to all potential customers in these exchanges. This
lied to all the petitions

ze there may be some issues unique to wireless which may
s that the best way to get these issues on the table

ions. This gives u: une year to grapple with the issues

ars being at stake for this particular cellular company and the
for which the petition seeks designation.
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September 10, 1997

10 Commissioner Gillis

FROM Bob Shirley, Regulatory Consultant
Answers to Questions Related to Designation of Eligible
Telecommunications Carriers for Purposes of Universal Service Funding
and Additional Information on Service Area Definitions

The questions below are the one’s you asked via e-mail on September 3. References to
the Act and Orders are noted in the text; footnotes are used for explanation

1. Are the decisions to grant Eligible Telecommunication Carrier (ETC) status
and the decision to grant a rural exemption the same?

No, these decis‘ons are not the same, but they do affect the nature and level of
competition in areas served by rural telepk c The designation of ETCs
relates to eligibility for universal service funds and a resulting obligation to serve all

customers in the ETC’s service area, while the rural exemption is an exemption granted to
rural telephone companies from the obligation to interconnect with competitor

D

communications Carrier (ETC) will be the predicate to
receiving universal service funds from the federal government through the so-called
NECA process (36 C.F.R. 601 et seq.) beginning January 1, 1998. State commissions are

Telephone Company is defined in section 3(37) (47 US.C. 153(37)):
The term ‘rural telephone company’ means a local exchange carrier operating entity to the extent that such entity-
(A) provides common carrier service to any local exchange carrier study area
that does not include either-
(i) any incorporated place of 10,000 inhabitants or more, or any part thereof,
based on the most recently available population statis.lcs of the Bureau of the

sry. incorporated or unincorporated, included in a urbanized area,
ped by the Bureau the Census as of August 10, 1993,
provides telephone exchange service, including exchange access, to fewer
50,000 access lines
e carrier study arca

s fess than 15 percent of it aceess lincs in c more than

e of enactment of the Telecon nicatior 996

NECA stands for National Exchange Carrier Association, which has been the administrator of the federal
universal service fund




responsible for designation of ETCs; they may do this on their own motion or upon

est of a carrier. 47 US.C. 214(e)2 are not required to designate more than

one ETC in areas served by rur:
T'Cs in all other arcas, “'so long as each requesting carrier meets the requircments of
ragraph [47 U.S.C. 214(e))(1)." 47 US.C. 214(e)2). In order for a state to designate

an additional carrier as an ETC in an area served by a rural telephone company, the state

must find that it is “in the public inter 50.47 US.C. 214(e)(2)

one companies; they must designate two or more

porte H*\ “Jual universal
vices. 47 US.C. 214(e)(1)* The
own facilities and

A designated ETC m
service funds and advertise the a
service may be supplied using “its own u.x' ies or a combination of
resale of another carrier's servic: offe: another eligible

telecommunications ca nphasis added).

Rural Exempticn i

Rural exemptions to the interconnection requirements )

not made, initially, by state commissions. Interconnection requ
All local exchange carriers (LECs)

ot tied to ETC status and are
ements are governed by
duty to interconnect

re \\1'h access l'\ rc:\un» \\x'h dw‘*llluc\ 47 US.C. 251(a).
e, number portability, dialing parity, access
47 US.C.251(b)

interconnectivity or in!
All LECs have an obligation to provide res:

to rights-of-way, and to establish reciprocal compensation agreements

* The FCC defined basic service in its Universal Service Order. Paragraphs 62 through 82 define those
They are: 1) Single party service; 2) Voice grade access o the public switched network: 3) Support for
7: 5) Access to emergency services (911); 6) Access to operator
ry assistance and white pages directories, and; 9)
er of Federal-State Joint Board on Universal

services
local usage: 4) Dial tone multi frequency signal
services, 7) Access 1o Interexchange services; 8) Access to dired
Toll limitation services. § 62-82, First Report and Order, In the Matt
Service, CC Docket 9645 (May 8, 1997)

* The FCC has concluded that n he two found in
214(eX1). § 137, First Report and Order, In the Ma
Docket No. 9645 (May 8, 1997). At the same time, the Ch
define the advertising requirement. See § 148

{ Federal-Stat s.\l Service, CC
1as concluded that states may adopt regulations to

service area, but may
rtant for wireless

* The FCC has concluded that carrier must be able to serve all p
with its own facilities or by combining its facilities with those of anoth
The FCC has concluded wireless carriers are eligible
have the ability to serve all potential customers in 3 service area, which t
their services with land line services of another carrier. § 141 & § 145 - ) the Matter of
Federal-State Joint Board on Universal Service, CC Docket No. 96-45 (May 8, 1997)

combining




ns are placed on incumbent local exchange carriers (ILE
in good faith the agreements required by 251(b), provide
ide nondiscriminatory access to unbundled network
2 le at wholesale rates, give reasonable notice of changes
will affect interoperal v and to provide for physical collocation of equipment from
other LECs. 47 U.S.C. 251(c)." The exemption enjoyed by rural telephone companies is
from these last six requirements placed on all ILECs. 47 U.S.C. 251(f). This exemption,
howe ibject to termination by states. 47 11.S.C. 251(f)(1)(B). When in receipt of a
notice from a party that it has made a “bona fide” request of a rural telephone company
for interconnection, the state commission must make an inquiry and terminate the
exemption if it finds the request for interconnection is not unduly economically
feasible and is consistent with section 254 (governing
This commission terminated the exemption for GTE with respect to
mer Contel exc R

Will the Act allow a rural ILEC to be designated an ETC but still open to the
possibility of competition (cither of the interconnected unbundled element or
facilities based variety)?

Yes, a rural ILEC designat an ETC may face competition. Competition could come
as a result of designation of a competitive local exchange carrier (CLEC) as a second
ETC in an area served by a rural telephone company, through a finding that the
interconnection exemption is no longer warranted and that the rural ILEC must le:
unbundled elements to a CLEC, or through facilities based competition. CLEC
competition through interconnection without ETC designation and facilities based
competition would not result in eligibility to receive universal service funds nor the
obligation to serve all customers in the service area

ion of the requirements of
omically burdensome

; that GTE sh
ursuant to 47 (




In order for the commission to designate a second ETC in an area served by a rural

telephone com pany the commission must make a finding that the second designation is in

the public interest. 47 U.S.C. 214(e)(2). The second carrier must meet the obligation to
serve all customers who request their service and advertise the availability of their
service. Only designation as an ETC entitles a carrier to federal universal service funds.’

Does the Act preclude a carrier designated as an ETC from competing in a
territory of a carrier not designated as an ETC (e.g. Whidby into GTE
territory)? How about an ETC competing directly within another ETC
carrier?

No, an ETC may compete in other areas, both against ETCs and non-ETCs, and, where
two or more ETCs have been d nated for a particular service area, there must be
competition. The one restriction is that a telecommunications carrier may not use
services that are not competitive to subsidize services that are subject to competition. 47
U.S.C. 254(k). Ir. the case of Whidby competing with GTE, the restriction would be that
costs associated with competitive services provided through Whidby Islands facilities
would have to be assigned in such a way that they were not supported by universal
service funds

Are ETC designated carriers assigned regions that are noncompetitive, at
least for a period of time?

No, these are not “noncompetitive areas™; it is better to think of ETCs in terms of the
obligation to serve all customers in exchange for eligibility to draw on universal service
funds. As a practical matter, however, the combination of designation as an ETC ina
rural area coupled with the exemption from interconnection and the FCC’s intention to
permit rural telephone companies to receive federal nniversal service fund support based

it is not a requirement for state
se in the case o/ ington) their own universal service
nt” with FCC rules. 47 US.C Section 254 also includes
niversal service fund in a non-discriminatory basis. Also, “[a]
nitions and standards o preserve and advance universal
n adopt additional specific, predictable and sufficient
y on o burden Federal universal service support
4 quoted the Joint tement of the
arisd
thin cert
> universal ser p preserved under new section 1
deral-State Joint Board on Universal Service, CC Docket No. 96




upon embedded costs through 2000," may result in some companies facing no

mpetition in their service area for some years to come

5a.  Are there implications associated with the fact that Washington does not have
franchises?

ack of exclusive franchises for telecommunications companies in Washington will
bit designation of ETCs and definition of their service areas. The service arcas
ed with ETCs will not be exclusive service territories; the service areas define the

assoc

area in which an ETC must serve customers.” Non-ETC companies may compete for any
or all customers in those same areas, but the competitors will not receive universal service
funds for serving high-cost customers unless they requests and are awarded ETC status.

S5b. Do we want to presume that rural carriers that we choose to be ETCs should
also be supported as natural monopolies as a matter of policy?

The exemption from interconnection is more closely associated with monopoly power

than is the ETC designation. In a situation where the Commission terminates the

interconnection exemption of a rural telephone company, they may well face competition
-ETC companies.

Additional Information on Service Area Definition

i to move hone companies 10 a forward-looking economic cost
1 for determining the necessary level of universal service suppe after non-rural carriers begin us
oking ece 0st mechanisms. The Universal Servi mv..c: states

Consistent with our plan for non-rural carriers, we shall comience a proceeding by October 1998
1o establish forward-looking economic cost mechanisms for rural carriers. Although a precise
means of determining forward-looking economic cost for non-rural carmiers will be prescribed by
st 1998 and will take effect on January 1, 1999, rural carriers will hegin receiving support
sms incorporating forward-looking economic cost principles only
that forward-looking suppo.t mechanisms for rural carriers
Consistent with the Joint Board's
ng support for rurai carriers incorporate forward
s, rather than embedded cost, we will work closely with the Joint Board,
develop support mechanisms that satisfy these
252, First Report and Order, he Matter of Federal-State Joint Board on

ce. CC Docket No 9645 (Mas 8, 1997)

36.230 enables the Commission to d
vice on demand and 1o delineate the be
Wn.2d 530, §3




as designation of ETCs is to maintaining available and affordable
ers, the definition of the company se : are: ay be the most
tor in promoting fair competition. The service area is the area in which an
ust serve all customers. Competitive entry will be affected by the size and nature
ice areas. For both non-ETC competitors and those secking status as an additional
ETC for a given service ar large service area with many high-cost customers in
relation to the total customer base will not be as attractive as will be a service area with
fewer high-cost customers in relation to the total potential customers. Commission
duxmalmn of service area boundaries will have a substantial effect on the level of
competition which develops and whether it develops uniformly or in limited locations.

The definition of service area is addressed in the Act with states and the FCC each given
arole. States are to establish service areas. In the case of rural telephone companies,
however, the Act states that “service areas means such company's ‘study areas'” unless
and until the [FCC] and the States , taking into account recommendations of a Federal-
State Joint Board...establish a different definition of service area for such company.” 47
US.C 214(e)5)

The Joint-Board has recommended that rural telephone company service areas not be

ed at the present time,* but they did recommend that service areas for non-r
companies be reduced in size to promote competition.” The FCC has adopted this
recommendation* and established regulations for review of state decisions to vary from
this recommendation.” Both acted from a view that the Act places rural telephone

an incumbent LEC's pre-existing ice area in a given state. The study arca
15, 1984. MTS and WATS Market Structure: Amendment of Part 67 of the
Rules and Establishment of a Joint Board, Decision aud Order, 50 Fed. Reg. 939 (1985).

'* 4 172, Recommended Decision, In the Matter of Federal-State Joint Board on Universal Service, CC
Docket No. 9645 (November 8, 1996).

'* “The Joint Board thus recommends that the Commission urge the states to designate service areas for
non-rural telephone company areas that are of sufficiently small geograpl.'c scope to permit efficient targeting of
facilitate entry by competing carriers. " § 175, Recommended Decision, In the Matter of

Docket No. 9645 (November 8, 1996)

¢ { Federal-State Joint Board on Universal Service, CC
Docket No. 9645 4\1 ay 8, 1997). Butsee § I‘Ill in which the FCC concludes universal service policies will be best
served if s contiguous exchan T \)unzulmpu‘m..\\ their servi Todo
otherwi o E nt seri 2 panies

47 CFR 54207 cess fes states o forward a cop; of their order and rationale for ¢
aservice area of a rural & y to the FCC, which will provide notice of the petition within four

days and act on the petitiot hi vs. The service area does not take effect until the FCC acts or until 90 d.




n “a different competitive footing™ than non-rural companies as evidenced by
n, unbundling and resale requirements.”

nding the recommendations of the Joint Board and their adoption by the FCC,
consideri ndation that service arcas for ETCs, both rural and

pe level. This consideration of exchange-level

esult of th nt Board's own discussion. The paragraphs quoted

pport smalle: ce ar nerally, more so than they app

o

o for rural telephone companies and smaller service areas only for

end that the Commission encourage states, where
ion, to designate service areas that do not

sonably large. An unrea v deter entry because
y be able to cover start-up costs that increase as the
This would be ally true if
isting study areas of larger local
such as the BOCs [Bell Operating Companies], which
ude most of the raphic area of a sta
Additionally, if st

nge companie:

urban as well as

tes ply structure service areas 1o fit the

ours of an in cilities, 2 new entrant, especially a CMRS
Mobil | might find it difficult
ignal or ice are: »ntours of the

ate adoption of unreasonably large service
i potentially violate section 254(f), which prohibits states from
adopting regulation are “inconsistent with the Commission's rules to
preserve and advance ersal service.™ State designation of an
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i also implicate section 253 if it

he ability of an entity to
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® and is not
nce universal

Even if the st nmission were to designate a large service
owever, we ¥ at it would be consistent with the 1996 Act to
¥ ual level of support, if any, tha 1~ I telephone company
s would receive for the service area on the costs to provide service in
b nend that the Commission, where
ry to permit efficien : riversal support, establish the
| of universal service support based on areas that may be smaller than
design by the state. The service area designated by the
ed for " rpose of determining universal
nechanisms.”# We find that this language
ea throughout which rrier is obligated
vice. It defines the overall area for which

m the "specific, predictable, and

o preserve and

t this language would not bar

1ated servi

e
of support pay L 1t a carrier would
a based on the sum of the support levels as
ach of the disagg
nal text.)

Rural telephone companies are protected from competition not by designation as ETCs or
by the size of their service arcas. Thev are protected fron: competition by the exemption
from interconnection. That exemption is subject to removal by a decision of the
commission on a case-by-case basis. Any such decision, however, would be rendered far
less significant if states cannot ¢ ser for rural telephone companies which,
after interconnection is approved, are of a size 1d promote competition.

I'here is work yet to be done on service area def n. There are already meetings
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RECEIVED

BEFORE THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF SOUTH DAKOTA

IN THE MATTER OF THE REQUEST BY DOCKET TC98-111
DAROTA TELECOM, INC. FOR DETERMINATION
OF ELIGIBLE TELECOMMUNICATIONS
COMPANY STATUS PURSUANT TO 47 US.C. § 214 REPLY BRIEF
REPLY BRIEF OF FORT RANDALL AND SDITC
Ttus Reply Brief 1s submitted on behalf of Fort Randali Telephone Company (“Fort

) and the South Dakota Independent Telephone Coalition (*SDITC™) in response to the

briel of Dakota Telecom, Ine. (“DTI™) requesting that it be granted eligible
telecommunications carmer (“ETC™) status in the Centerville and Viborg exchanges. Fort
Randall’s and SDITC’s Pre-heaning Brief anticipated many of the issues raised by DTI. and
those discussions will not be repeated in this Reply
DTI Does Not Satisfy The Service Obligations Of An ETC.
Federal law requires that any entity seeking ETC designation “offer” and “advertise the
availability” of all the services supported by the federal universal service support mechanisms
wut the applicabie rural service arca. 47 US.C § 214(e)(1)and 47 CF. R § 54.210(d)
ny meamng, the term “offered” must be interpreted to mean that the required
vided under reasonable terms and conditions and at reasonable prices. DTI does
s requirement
As the record indicates, DTI is not currently providing service throughout the Centerville
rg exchanges. While it provides service to 145 customers located within the towns of
ville and Viborg, it provides primary service to only 2 customers (both of whom are
employees) outside those city limits. Hanson Ex. 3, p. 4. At the hearing Mr. Hentz testified that

DT! was actually providing service to 17 customers located outside of the city hmits. (Tr. p.40.)




it appears that those additional 15 customers are taking DTI's service for the limited

fobtaiming Internet access because none of those customers have disconnected their
mers arc using those access lines
F.R.§ 54.101. In particular

s for voice communications, access to 911, access to operator

andates that the required services be offered and that
no particular level of market pe is required. While DT1 1s not required to obtain a
particular level of market penctrat qualify as an ETC, the failure to have any penetration in
ice arca, while obtaining 16 percent penetration in the urban are:

(see Ex 3, p.4), demonstrates that DT1 has not provided a reasonable service offering to the rural
customers

DTI argues that requinng a carmier to make a “good faith offer™ of the services may
violate federal law.” Under DTI's interpretation, a carmier could qualify as an ETC evenif it

selectively served only low-cost urban customers as a resuit of offering rural customers lower

quality service or service at a higher price than the service offered to urban customers.

To the contrary, the Telecommunications Act of 1996 (“Act™) does not require the South
Dakota Public Utiliies Comnussion (“Commuission™) to be blind to situations that would be
inconsistent with the goals of universal service Act makes 1t clear that services offered to

rural customers must be comparable in quality and price to the services offered to urban

ywed Rural Teleph f ! ce

support for s y lines and Order Docket 97-1 96), a separate company that provides
only intermet access should not be considered as meeting ts0f 47 CFR.§ $4.101
SDCL § 49-31.7 s a competitor in a rural telephone company service to make a g

offering of the same services required in order to qualify as an ET(




the following principals

apphcation of universal scrvice programs and policies
I'he Joint Board and the [FCC] shall base policies for the preservation and

advancement of universal service on the following principles

(3) ACCESS IN RURAL AND HIGH COST AREAS- Consumers in all
regions of the Nation, including low-income consumers and those
h cost arcas, should have access to

n rural, nsular, and hi
telecommunications and information services, including
nterexchange services and advanced telecommunications and

nformation services, that are reasonably comparable to those

i
services provided in urban arcas and that are available at
rates that are reasonably comparable to rates charged for

similar services in urban arcas

(Emphas.s added ) The wireless service DT1 offers to its rural customers differs from the

wireline service it offers urban customers. The rural customers have spoken. They do not
believe that this service 1s comparable to the service offered in urban areas and, consequently

have declined 10 use it 1o replace their existing local service
Therefore, DTI has failed to meet the standards which are the benchmark for determim
whether a competitive local exchange carmier (“CLEC™) 1s offening its services 1o all customers

throughout the service area; and DTI should not be granted ETC status at this time

1l Fort Randall’s Service Area Should Not Be Changed At This Time.
As explained in the Fort Randall’'SDITC Pre-heaning Brief, pp. 3-4 and 9-13, a CLEC

must meet the service obligations of an ETC throughout the area served by a rural telephone
DTl

company (“RTC™). For RTCs, like Fort Randall, that service arca is their entire study arca
changes.* This request is

ests that its service

requ area be restnicted to the Centerville Vibol
¢ Federal- State Joint Board (“Joint Board™ it

le and Viborg




1cations Commission's (*FCC™) Orders, and no chan, ¢ arcas should
time
The FCC left open the possibility that a different service area might be appropriate if
using the study arca of an RTC would create an insurmountable barmier, such as would be the
casc for a wireless carrier whose license did not extend to the entire study area. In this current
case, DTI has not disputed Mr. Hanson's testimony that DTI faces no legal barmiers to the ability
10 serve the entire study area, and that DT] has the same ability to provide service beyond the
Centerville and Viborg exchanges as Fort Randall. (Ex. 3, p. 9)
e FCC and the Joint Board have established a uniform nation-wide standard for the
service obligations for both RTCs and for their competitors. Before that policy is changed, the
t Board should evaluate and make recommendations on the appropriate alternati DTI's
1 does not provide a basis for changing the existing standards. National policy should be
n the competitive preferences of a single camier
request to create a new service area limited to the Centerville/Viborg
DTI relies heavily on action taken by the Wishington Utilities and Transportation

Commussion (“WUTC™). On DTI's motion, this Commission has taken judicial notice of an

Order Designaung Eligible Telecommunications Camers i1ssued by the WUTC on December 23,

1997 (R. 16, Ex. #5) ("EIC Designation Ord In addition, DTI attached to its Initial Brief, as

Appendix 1, a copy of the petition the WUTC and various Washington State RTCs filed with the

FCC* DTI contends that the WUTC documents support changing DTI's service area obligation
Contrary to DTI's suggestion, neither the WUTC ETC Designation Qrder nor the WUT(

1on to the FCC support DT1's requested action. DTI rque a redefimuon of Fort




Randall’s service area.” As explained in the Fort RandallVSDITC Pre-hearing Brief, pp. 8-15, the
Commission cannot grant a different service area to DTI unless it also changes Fort Randall's
ce area, following a joint process involving both the Commission and the FCC. The

Commussion’s December 17, 1997 Order, in Docket TC97-075, established Fort Randall’s study
arca as the service area for ETC purposes. DTI is, in effect, attempting to circumvent the
Commission’s carlier service arca determination. Fort Randall and SDITC agree with the
following comments of Staff Counsel, Camron Hoseck

One thing that these proceedings scem to have ignored and that is that on

December 9 — 17th, rather, 1997, this Commission made a determination

that Fort Randall’s study area was sct as its service area. The petition

presently before the Commission does not seek to change that aspect. In

other words, that determination has been made; and this is a collateral

attack upon that and seeks the determination of an ETC for two exchanges

which are within the en Fort Randall service arca. This is a technical

objection, but one that we think is serious.

Both the Joint Board and the FCC recognized the importance of establishing the same

ETC service arca for both RTCs and CLECs. Both expressed a concern that, if an RTC and a

competitive ETC had different service areas, it could result in undesirable “cream skimming™ by

the competitor. In response to this concern, in the process of adopting RTC study arcas as ETC
service areas, the Joint Board and the FCC expressly stated that competitors “as a condition of
cligibility, must provide services throughout the rural telephone company's study area.™ FCC
96J-3, Recommended Decision, 4 172 and FCC97-157, Report and Order, § 189

Similarly. the WUTC’s ETC Designation Order and its petition to the FCC requires that
the service areas for competitor ETC be the same as the service arcas for RTCs. More

Petition for Agreement with Desi, 1l Company Eligible Telecommunications Carri
Service Areas at the Exchange Level and for Approval of the Use of Disaggregation of Study Areas for
the Purposc of Distributing Portable Federal Universal Service Support, CC Docke




both CLECs and RTCs, thereby assuning
tlement to ETC status and universal service

I'C offered the following comments
rs should col ¢ for customers, not for universal service
ation 1n support is to avoid potential cream
gnation occurs at the exchange level, rather than the
rvice support is not geographically
could receive a windfall by entening a
relatively low cost exchange and receiving average study area support per

Similarly, a competitive ETC could enter an exchange and receive a

1ers located near the wire center or suffer

ol ers subscnibing to its services are those at the
re center
The above comments indicate why the WUTC believed that it is necessary for changes in service
area obligations be the same for both competitive ETCs and RTCs
Ever T i with th proposal, it 1s important to 1¢
mplem n. In particular, the WUT(
odology requires that the current method of determining universal service funds (which

| pletcly replaced. The WUTC has

relies on embedded costs at the stud a level) be con

assumed that a methodology to det e Cost ¢

of service at the sub-exchange level can be
developed Exhibit 5 J « n sdology currently exists

The WUTC ordered a senes of workshops between its staff and RTCs for the purpose of
developing the methodology for determining such costs. It further indicated in its ETC

Designation Order that if the FCC does not accept its proposal for disaggregating costs at the

b-exchange level that it will r 1s set ca designations. Exhibit 5, p

D11 asserts that it is not requesting a change in Fort Randal
cparate service arca as a CLEC. DT1 Bnefat p9. DT1 doc

granting Fort Randall & scparate se




The WUTC's assumptions need to be tested before being adopted by the Commission
The Commission is aware of the difficulties inherent in adopting a new costing method
from its own expenience in adopting cost accounting standards for intrastate access rates

: new costing methodologies on a sub-study area basis can be expected to be equally or

more difficult. In addition, DTI's assertion, Brief p.&. that total clement long-run incremental
cost (“TELRIC™) methodologies exist to replace the use of embedded costs for RTCs is simply
not correct. As Bruce Hanson explained, there is no existing costing methodology that
establishes the cost of serving customers in a remote exchange served by a host exchange. (Ex
3, p.8.) Inaddition, the FCC determined that the existing Hatfield and BCPM models would not
work for RTCs and has established a Rural Task Force for the purpose of developing a TELRIC
model for use in RTC service areas. The WUTC does not explain how it will be able to develop
so quickly that which the FCC has predicted will take several years to develop.

The WUTC proceedings also demonstrates that no change can be made to the current

service areas established for RTCs without involving the FCC in the process. DTI claims, Brief

p. 9, that the Commission can establish DTI's ETC service arca as Centerville and Viborg

without FCC approval. As pointed out in the Fort Randall SDITC Pre-hearing Brief, pp. 8-13,
the FCC's Report and Order and the rules adopted under such order make it clear that state
commissions cannot act unilaterally to change the existing service areas for arcas served by
RTCs. As stated in the FCC’s Report and Order, para 186-8
in contrast with non-rural service arcas, the Act requires the Commission and the
states 10 act in concert to alter the service arcas served by rural carriers We [the
FCC] conclude that the plain language of section 214(e)(5) dictates that neither the

Commission nor the states may act alone 1o alter the definition of service areas served by
rural carriers




The FCC rules, 47 C.F R. § $4.207(c), prescribe a specific process for review

urrent
scrved by RTCs and mandate FCC approval of any state proposed redefinition of a

ca served by an RT(

T'he process set forth in 47 C.F.R. § 54.207(c) 1s being followed by the WUTC. The
WUTC 1s secking FCC approval of the proposed new service areas set forth in its ETC

Designation Order

Therefore, the Commission could not establish a service area for DT1 limited to

rville and Viborg exchanges without also proposing a redefinition of Fort Randall’s current

a and obtaining FCC approval of the change

THE  COMMISSION  CANNOT  REASONABLY DETERMINE  THAT
DESIGNATING AN ADDITIONAL ETC IN THE CENTERVILLE AND VIBORG
FXCHANGES WOULD BE IN THE PUBLIC INTEREST.

Both federal and state law require that, before the Commussion may designate more than
hin a service arca served by an RTC, 1t must find that designating an additional ET(

would be in the public interest. Fort Randall is not currently receiving any universal service

support, and will not receive any support for at least two more years. Until the Commission
ws the level of funding Fort Randall will receive, and unti! the Commission knows the

ns that wil

I attach to that federal support in the year 2001, 1t is not possible to determine

those support payments between two ETC would be in the public interest

DTI's only countering argument is that being able 1o ¢ universal service support
funds could imprc

its ability to compete at, by itself, is not enough to satisfy the test

established by Section 214(c), which require

n additional eligible telecommunications carrier for an arca
served by a rural telephone company, the State commission shall find that the
designation is in the public interest




If Congress oelieved that improving a CLEC's ability to compete were enough to justify
approving duplicate ETCs, it would not have imposed this special test. Instead, it would, as it
1 for nonrural service areas, have simply directed the Commission to authorize multiple ETCs
the State commission shall, in the case of all other arcas, designate
more than one common carrier as an eligible telecommunications camer
Clearly, Congress has called for a more thoughtful analysis than proposed by DTI
DTI attempts to draw analogies between this proceeding and a hypothetical future
proceeding in which DTI seeks ETC status for limited U S WEST exchanges. (Briefp. 5, fn. 1.)
This argument ignores the fact that there is no public benefit test that must first be satisfied in
order 1o qualify as an ETC in U S WEST’s service area. Similarly, there is no standard making
U'S WEST's study area its service area. Therefore, the proper standards to apply to such a future
request are irrelevant in determining the issues currently before the Commission.
DTI asserts, Brief p. 7, that naming Centerville/Viborg as a stand alone service area
would “energize competition™. Not surprisingly, DTI does not provide any supporting evidence

for this claim. In reality, naming DT1 an ETC for this ar.a would provide DTI with no new

income. Further, DTI has installed all of its facilities without the aid of any federal suppont

Apparently DTI made a business case for its actions that do not require a federal subsidy

Finally, as explained carlier, it appears that DT1 is only offering secondary access service
1o the rural customers in Centerville and Vibo! en if it were determined that such service
could qualify for universal service support, the Commission should find that it would not be in
the public interest to take universal service support away from the ETC that is providing full

local service in order to give it to an internet access service provider




While the FCC decided 1o allow RTCs to receive temporarily universal service support

for sccondary access lines, it stated

We share the Joint Board's cor

universal service support in
b

th cost areas for second residential connections, second residences, and
businesses with multiple connections may be inconsistent with the goals of
universal service in that business and residential consumers that presumably can
afford to pay rates that reflect the carrier’s cost to provide services nevertheless
would receive supported rates
st Report and Order, FCC 97-157, para. 95
Fort Randall and SDITC urge the Commission to defer any decision as to whether it is in
the public interest to designate more than one ETC in Centerville and Viborg until the pending
federal reforms are more adequately defined. and Fort Randall begins receiving umiversal service
support
V. CONCLUSION.
DTI's petition should be denied without prejudice. The reasons for denial include
(1) DTI's current failure to offer its services to rural customers in the Centerville and Viborg
provide prima ce outside the Centerville and Viborg
7 its services throughout the appropniate service area; (3) the
mappropniateness of changing the current service arca at this time; and (4) the inability to
determine that designating multiple ETCs in the Centerville and Viborg exchanges is in the
public interest
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BEFORE THE PUBLIC UTILITES COMMISSION
OF THE STATE OF SOUTH DAKOTA

G BY

Docket No. TC98-111

Rebuttal Brief of Dakota Telecom, Inc. (DTI)

The abbreviated references to the record and exhibits are the same as in the initial

brief
Argument

The responses will be 10 the numbered ttems in the Fort Randall reply brief in the
order is which those arguments were presented
1 DTI does satisfy the service obligations of an ETC. There is nothing in either
federal or state law which interprets the term “offer” as used in 47 US.C. § 21d(e)( 1) to
mean that local exchange service is “provided under reasonable terms and conditions and
at reasonable prices.” Those conditions are not a part of any statute, rule or regulation

ding ETC status. Fort Randall has provided no cite to any authority for its statement

on page | of its brief, and there is no legal. logical or other justification to add conditions.

DTl is providing service throughout the Centerville and Viborg exchanges. Mr
Henz's testimony is not in dispute that DT1 offers service, and that DTI has never refused
service o anyone in those exchanges who has requested service (R. 46). Ft. Randall

contuses “offer” with “acceptance.” DTI offers its services throughout the named

exchanges. Whether or not the customer accepts and purchases services from DT is




catirely within the control of the customer, and it has nothing whatsoever to do with the
statutonily-specified critena for gaining ETC status

Fort Randall's speculation as to why a Fort Randall customer would also

bscribe to DTI's service is interesting. Despite the reference in Ft. Randall’s brief

there is no mention of Internet service by Mr. Hanson at page 62 of the transcr If the
statement in the brief is accurate, however, then it 1s obvious that DTT's service offering
1s significantly superior to that of Fort Randall if the customer is seeking reliable high
speed data service in the Centerville and Viborg exchanges. Regardless of the comment
it makes no difference what the customer does with the provided local exchange service
DTI's service can support voice or data, apparently at higher speeds than Ft. Randall’s
service can, or DTI would never have gained any Internet customers. DTI's local
exchange service has all of the necessary attnibutes of basic voice grade service and
be used for normal voice communications (oral communications, access 10 911, access to
operator services, and access to directory services) such as Mr. Hanson did describe in
part at page 62 of the transcript and as Mr. Hentz confirmed in his testimony (Ex. 2, p. 2
3:R.4045)

The distinction Fort Randall attempts to make between customers who live in
town as “urban” and those who live out in the country as “rural” is not supported by the

law. The Centerville and Viborg exchanges are rural service areas served by two rural

telephone companies, one an incumbent (Fort Randall) and one a competitor (DT1). The

definition of 4 rural telephone company (47 U.S.C 7)) makes no distinction for

such sparsely populated exchanges. The use of the term “rural” in 47 U.S.C. § 251(f) and

47 US.C. §§ 254(b)(3). (). and (h) does not make that distinction. The definition of




| markets™ in 47 US.C. § 253() makes the entire exchanges that type of market

Thus there is no basis in fact or law for the arguments made by Fort Randall on
and 3 of uts brief in reliance on making that distinction

Fort Randall’s service area need not be changed at this time. DTI's
application does not mandate that Fort Randall’s service area be altered to have a service
arca that conforms to the Centerville and Viborg exchanges. There is no arbitrary
numerical requirement in law or regulation to limit the number of ETC's in a given
service area, nor is there any legal requirement that a service area must, without
exception, conform 1o a study area. Only this Commission has the authonty to establish a
service area for DTHE7 US.C. § 214(ex2))." If this Commussion grants ETC status to
DT! for the Centerville and Viborg exchanges. the question then becomes does the
Commission need to do something to alter Fort Randall’s service territory as a result
The answer to that question 1s “No.” As Commission staff pointed out (R. 88-89), and as
Fort Randall confirmed on page S of its brief, this Commission has already established
Fort Randall’s service termtory. Thus, there is no need to do anything further

With no cite to any legal authority, Fort Rand.ii states that the “Commission
cannot grant a different service area to DT1 unless it also changes Fort Randall’s service

area”™ As Fort Randall points out in its footnote S, DTI has no objection to the

Commussion and Fort Randall seeking to do that, but there is no requirement in law

n or policy 10 50 do

The langu. statute is crystal clear “Upon request, an nsistent with the pub

convenience and necessity, the SLte commission may, in the case of an area served by a rural tele
pany. . devignate more than one common camer as an eligible telecommunications carmer for 4

wea designated by the Dmssicon Emphasis sdded). Similarly in 47 LS.C. §

uage 15, “The term ‘service area’ means a geographic arca established by a State
Emphasis added)




The remainder of the “sky is falling” arguments presented in Ft. Randall’s brief

are at best speculative and without basis in fact, law or logic. If Fort Randall receives no
pport from a universal service support mechanism in these exchanges, where 1s the

“cream™ to be skimmed? Mr. Hanson testified that he is familiar with cost methodologies
which seek to target umversal service support to areas smaller than an exchange (R. 73
84). The methodologies do exist. We agree, this Commission cannot change Fort
Randall’s service area without FCC involvement. If that is important, then the granting
of the ETC status for DTI for the Centerville and Viborg exchanges should be the
springboard for that request and not a reason to deny the ETC status 10 DTI

. 8 The Commission can find that designating DTI as an ETC for the Centerville
and Viborg exchanges is in the public interest.

DTI restates the discussion of the public interest concerns found in section 2,3 and
4 of uts imitial brief and incorporates them by reference into this brief. Whether Fort
Randall ever receives universal service fund support in the Centerville and Viborg
exchanges, and whether or not it is successful in getting the cap removed. has no
relevance and is of no concer in this application. Even if the Commission could predict
the future and the amount of support, if any, is known, what difference does it make”?
Regardless of the funding available. DT1is given no special consideration. The relative

nights and responsibilities of the two companies do not chan

There is. however. something which does matter. This Commussion did support

recent legislation (SDCL 49-31-73), which imposes a requirement on competitive

entrants in rural markets to be eligible for ETC status. If thi« provision is to have any

DT docs not understand the logic expressed on page 9 of the brief around “chet gizing ¢
DTI's good business sense and the successful O its business pla

cnting ETC staty

18 DOW 4 teason for not




mean:ng at all other than as a bamer to entry. and with due consideration for the
253(f). then DTI's application must be granted. Otherwise, there
never will be a competitive entrant for a rural telephone company’s exchange. The
mmission’s obligation in this docket is to make a ministenial determination of whether
DTI meets a statutonly specified set of criteria. 1 those criteria are met, and the record
establishes the necessary facts to show they have been met, then the only discretionary
power left to the Commussion 1s the determination of the public interest. Public interest
must be measured from the viewpoint of the customers, not the incumbent telephone
company. The facts conclusively show that all the customers in the Viborg and
s now enjoy a choice of two competent telecommunications
providers with higher quality and more advanced services, and at competitively lower
prices than the customers paid prior to DTI's entry into this market
Conclusion
DT has established that it meets the relevant criteria 8§ 214en
and (¢) and SDCL 8§ 49-31-73 and 49-31-78, 1o be designated an ETC in the
Centerville and Viborg exchanges, and that such des i cnation is in the public interest. The
application should be granted

Respectfully submitted this 26th day of October, 1998

/}, et

Dakota Telecom, Inc
William P. Heaston
Barbara E Berkenpas
P.O. Box 66

Irene, SD 57037

(605) 263-33(

Its Attorneys
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BEFORE THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF SOUTH DAKOTA

IN THE MATTER OF THE FILING BY DAKOTA ) ORDER DENYING REQUEST
TELECOM, INC. FOR DESIGNATION AS AN )  FOR ETC DESIGNATION;
ELIGIBLE TELECOMMUNICATIONS CARRIER ) NOTICE OF ENTRY OF

) ORDER

) TC98-111

On June 4, 1998 the South Dakota Public Utilities Commission (Commission)
received a filing from Dakota Telecom, Inc. (DTI) requesting designation as an eligible
telecommunications carrier for the Centerville and Viborg exchanges in South Dakota

The Commission electronically transmitted notice of the filing and the intervention
deadline to interested individuals and entities on June 4, 1998, with an intervention
deadline of June 19, 1998 Petitions to Intervene were received from Fort Randall
Telephone Company (Fort Randall) and South Dakota Independent Telephone Coalition,
Inc (SDITC) Fort Randall and SDITC were granted intervention by Order dated August
5, 1998

On August 7. 1998, the Commission issued an Order for and Notice of Hearing
setting the hearing for September 14, 1998, commencing at 1:30 p.m., in Room 412 of the
State Capitol, Pierre, South Dakota. The hearing was held as scheduled. The parties filed
post-hearing briefs

At its November 25 1998, meeting, the Commission considered this matter. The
Commission voted to deny DTI's request for designation as an eligible telecommunications
carrier for the Centerville and Viborg exchanges (Commissioner Schoenfelder, dissenting)

Based on the evidence of record, the Commission makes the following Findings of
Fact and Conclusions of Law

FINDINGS OF FACT
1. OnJune 4 1398 the Commission received a request from DTI requesting designation

as an eligible telecommunications carrier (ETC) for the Centerville and Viborg exchanges
in South Dakota

2 Fort Randall serves the exchanges of Centerville, Viborg, Tabor, Tyndall, Wagner,
Lake Andes and Hermosa Exhibit 3 at 3 As designated by the Federal Communications
Commission (FCC), Fort Randall's study area consists of those seven exchanges and the
one exchange served by Fort Randall's affiliate Mount Rushmore. |d. at 2




3 Fort Rancall is a rural telephone company as defined by 47 US C. § 153(37)
Consistent with 47 U S C_ § 214(e)(5). the Commission designated Fort Randall's study
area as its service area in Docket TC97-075

omas Hertz, Chief Executive Officer of Dakota Telecommunications Group and its
subsidiary DTI, stated that DTI offers the services supported by the federal universal
service fund support mechanisms in the Centerville and Viborg exchanges using its own
facilities. Exhibit 2 at 2. DTI provides telecommunications service through the use of fiber
optic cable to the neighborhood node and coaxial cable to the premises. Id DTluses a
fixed wireless system for telephone service outside the city limits of Centerville and Viborg
Id at3

5. Mr. Hertz stated that the Commission could designate the Viborg and Centerville
exchanges as DTI's service area Id a' 4 DTl was not asking the Commission to change
Fort Randall's service area. Tr at 53

6 DTl provides service in the Centerville and Viborg exchanges but offers no service in
Fort Randall's Tabor, Tyndall, Wagner, Lake Andes. or Hermosa exchanges or in Mt
Rushmore's exchange. Exhibit 3 at 3

7. The Commission finds that when designating a second ETC in a rural telephone
company's service area, the second ETC must serve the entire service area of the rural

telephone company. The Commission finds that this position is consistent with the
Federal-State Joint Board on Universal Service's (Joint Board) and the FCC's
interpretations of section 214(e)

8 The Joint Board recommended that current study areas of rural telephone companies
be retained as the service areas in order to minimize “cream-skimming * FCC 96J-3, CC
Docket No. 96-45, Recommended Decison (In the Maiter of Federal-State Joint Board on
Universal Service), released November 8, 1996 ] 172 If service areas were the same as

tudy areas, the Joint Board recognized that competitors must then provide services
throughout a rural telephone company's study area. |d The FCC accepted the Joint
Board's recommendation on this issue. FCC 97-157, Report and Order. (in the Matter of
Federal-State Joint Board on Universal Service) released May 8, 1997, § 189. The FCC
noted that if required to provide services throughout a rural telephone company’s study
area, "the competitors will not be able to target only the customers that are the least
expensive to serve and thus undercut the ILEC's [incumbent local exchange carnier] ability
to provide service throughout the area " |d The FCC found that this would be consistent
with its decision "to use a rural ILEC's embedded costs to determine, at least initially, that
company's costs of providing universal service because rural telephone companies
currently average such costs at the study-area level * Ig

S The Commission finds that it would not be in the public interest to allow a competitive
telephone company to be designated as a second ETC for a lesser service area than that




served by the rural telephone company. Designating a lesser service area for a
ompetitive local exchange company may serve to undercut the incumbent rural telephone
company's ability to provide services throughout its service area

10. Since DT does not currently serve Fort Randall's entire service area, the Commission
denies DTI's request to designate DTl as an ETC for the Centerville and Viborg
exchanges

CONCLUSIONS OF LAW

1. The Commission has jurisdiction over this matter pursuant to SDCL Chapters 1-26 and
49-31, including 1-26-18, 1-26-19, 49-31-3, 49-31-7, 49-31-7 1, 49-31-11, and 49-31-78
and the federal Telecommunications Act of 1996, specifically 47 U.S.C. § 214(e)

2. Pursuant to SDCL 49-31-78, the Commission "shall designate a common carrier as an
eligible telecommunications carrier for a service area designated by the Commission
consistent with 47 U.S.C. § 214(e) %

3. Fort Randall is a rural telephone company as defined by 47 U.S.C. § 153(37)
Consistent with section 214(e)(5), the Commission designated Fort Randall's study area
as its service area in Docket TC97-075

4. For an area served by a rural telephone company, the Commission may not designate
more than one ETC without finding that the additional designation is in the public interest
SDCL 48-31-78

5. The Commission finds that it would not be in the public interest to allow a competitive
telephone company to be designated as a second ETC for a lesser service area than that
served by the rural telephone company. Since DTI does not currently serve Fort Randall's
entire service area, the Commission denies DTI's request to designate DTl as an ETC for
the Centerville and Viborg exchanges

It is therefore

ORDERED, that DTI's request for designation as an ETC for the Centerville and
Viborg exchanges is denied

NOTICE OF ENTRY OF ORDER

PLEASE TAKE NOTICE that this Order was duly entered on the _// L/,_ day of
December, 1998. Pursuant to SDCL 1-26-32. this Order will take effect 10 days after the
date of receipt or failure to accept delivery of the decision by the parties




Dated at Pierre, South Dakota, this

CERTIFICATE OF SERVICE
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A day of December, 1998

BY ORDER OF THE COMM}SSION
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JAMES A. BURG, Chairman
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PAM NELSON, Commissioner
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LASKA SCHOENFELDER, Commissioner
dissenting
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