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T1C97-032

IISWEST

March 28, 1997

RECEIVED

MAR 49

VIA OVERNIGHT DELIVERY

Mr. William Bullard, Jr

Executive Director

South Dakota Public Utilities Commission
500 East Capitol Avenue

Pierre, SD 57501

Re Filing of Agreement for Service Resale Between
FIRSTEL. Inc and U'S WEST Communications, Inc

Dear Mr Bullard

Ihe undersigned. as an attorney with U7’ S WEST Communications. Inc
("US WEST") hereby submits for approval by the South Dakota Public Utilities
C ("C ") the enclosed Agi for Service Resale Between
FIRSTEL. Inc. and V'S WEST Communications, Inc. (the "Agreement”). The
Agreement provides for FIRSTEL . Inc. to resell U'S WEST local exchange services in
South Dakota

This Agreement was reached through voluntary negotiations without resort to
mediation or arbitration and is submitted tor approval pursuant to Section 252(¢) of
the Communications Act of 1934, as amended by the Telecommunications Act of
1996 (the "Act”)

Section 252(e M 2) of the Act directs that a state Commission may reject an
agreement reached through voluntary negotiations only if the Commission finds that

i the agreement (or portion thereol) discriminates
against a telecommunications carrier not a pany to the
agreement. or

the implementation of such agreement or portion is not
consistent with the public interest, convenience and
necessity




South Dakota Public Utithties Commi
March 28, 1997
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1S WEST submits that the Agreement provides no basis tor either of these findings
and. thus, requests that the Commission approve the Agreement expeditiousty . First
the Agreement does not discriminate agamst any other telecommunications carrier
Hecause this resale agreement is identical 1o other resale ments that US WEST
has entered into, there can be no tinding that the terms of this Agreement are more
tavorable than terms provided other carmers Second. the Agreement 1s consistent with
the public interest as identitied in the pro-competitive policies of the South Dakota
Pubhic Unhities Commussion, the United States Congress, and the Federal
Communications Commssion Expeditious approval of this cement will enable
FIRSTEL . Inc to enter the local exchange market and provide customers with

mcreased chorees among local exchange services

FIRSTEL, Inc and U'S WEST turther request that the Commission approve
this Agreement. without a heanng and without allowing the intervention of other
parties. Because this Apreement was reached through voluntary negotiations. it does
not rase issues requinng a heanng and does not concern other parties not i part of the
negotiations Expeditions approval would turther the public interest

I'his submission 1s bemg made by US WES T however, it s requested that

cach party be copied on any correspondence regarding this matter

Enclosed are eleven copies of this filing . Please return a date stamped copy of
this letter in the enclosed postage paid envelope. 11 you have any questions regarding
this matter. please contact me at (303) 672-2K10.

Very trufy yours,
\ \

NN

William P. Heaston

mh

Faclosures




Katherine . Fleming
'S WEST Communications, Inc
Interconnection Services

1801 Califorma Street, Suite 4920
Denver, CO R0O202

Brad Vanl cur

Firstel. Inc

Sales & Marketing Director
110 South Phillips, Suite 202
Sioux Falls, SD 57102
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AGREEMENT
FOR SERVICE RESALE

This is an Agreement for Service Resale ("Agreement”), between Firstel, Inc. ("Reseller”), a
Certified Reseller and U S WEST Communications, Inc. CUSWC") (collectively, “the Parties”) in
which USWC will provide certain services to Reseller within the state(s) of Minnesota, South
Dakota, North Dakota, lowa, Nebraska, Montana, Wyoming, Colorado, New Mexico, Anzona,
Utan, Idaho, Oregon and Washington. Where required, this Agreement or the portions of this
Agreement relative to a particular state, will be submitted to the appropriate Public Utilities
Commission ("Commission”) and the Parties will specifically request that the Commission
promptly approve this Agreement and refrain from taking any action to change, suspend or
otherwise delay of this Ag The Parties enter into this Agreement
without prejudice to any positions they have taken previously, or may take in the future in any
legislative, regulatory, or other public forum g any matters, i matters related to
the types of p ibed by this Ag

The Parties agree and understand that USWC is proposing certain provisions in this contract
based, in large part, on the FCC's First Report and Order, In the Matter of Implementing of the
Local Competition Provisions in the Telecommunications Act of 1996, CC Docket No. 96-98,
rel Aug 8, 1996 (*FCC 1st Order’) and the Second Report and Order and Memorandum
Opinion and Order, In the Matter of Implementation of the Local Competition Provisions of the
Telecommunications Act of 1996, CC Docket No. 96-98, rel. Aug. 8, 1996 ("FCC 2d Order’)
To the extent that certain of the rules contained in the FCC 1st Order and the FCC 2d Order are
deemed by the courts to be not effective, this contract shall be modified to comport with the
final court decisions and subsequent FCC or state Commission decisions or rules issued to
comply with the courts' decisions

5 RECITALS & PRINCIPLES

WHEREAS, the Telecommunications Act of 1996 (the *Act’) was signed into law on
February 8, 1996; and

WHEREAS, the Act places certain duties and obligations upon, and grants certain nghts
to. Telecommunications Camers; and

WHEREAS, USWC is an Incumbent Local Exchange Camer or has a majority
ownership interest in local exchange companies which are Incumbent Local Exchange Carriers;
and

WHEREAS, the Telecommunicaticns Act of 1996 has specific requirements for service
resale, commonly referred to as a part of the “checklist” and USWC desires that this Agreement
meet those checklist requirements, and

WHEREAS, USWC, for itself and its Affiliates, is willing to sell services for resale, on the
terms and subject to the conditions of this Agreement, and,

) WHEREAS, Reseller 1s a Telecommunications Camer and has requested that USWC
negotiate an Agreement with Reseller for the provision of USWC services for resale pursuant to
the Act and in conformance with USWC's duties under the Act, and

WHEREAS, the parties have amved at this Agreement
nt through voluntary negotiat
undertaken pursuant to the Act, i AcReione

NOW, THEREFORE, in consideration of the mutual provisions contained herein and
other good and valuable consideration, the receipt and sufficiency of which are hereb:
acknowledged, Reseller and USWC hereby covenant and agree as follows d

. SCOPE OF AGREEMENT

A This Agreement sets forth the terms, conditions and pnces under which USWC
agrees to provide services for resale. Unless otherwise provided in this
Agreement, USWC will perform all of its obligations hereunder to the extent

provided in the Appendices attached hereto. The Agreement includes all
accompanying appendices

In the per of their under this Ag . the Parties shall
act in good faith and consistently with the intent of the Act. Where notice
approval or similar action by a Party is permitted or required by any provision o;
this Agreement, the Act, FCC 1" and 2™ Orders, or a state Commission
(including, without imitation, the obligation of the parties to further negotiate lhé
resolution of new or open issues under this Agreement) such action shall not be
unreasonably delayed, withheld or conditioned

The Parties acknowledge that the terms and conditions herein represent a
balancing of interests important to the parties, and for that reason will, unless

othermse agreed, implement this Agi it as an gl without
alteration of any matenal term or condition. or the inctusion or deletion of terms
and conditions that would serve to alter a matenal term or condition herein
unless such term or condition is altered pursuant to Section IV, E 1 herein or to
comply with a court order or an FCC or state Commission order

DEFINITIONS

“Basic Exchange Telecocmmunications Service” means a service offered to end
users which provides the end user with a telephonic connection to, and a unique
local telephone number address on, the public switched telecommunications
'd which enat. s such end user to generally place calls to, or receive

cther stations on the public switched telecommunications network

and business lne services are Basic Exchange

Telecom 1 Services.  As used solely in the context of this Agreement
and unless otherwise agreed. Basic Exchange Telecommunication Services

mcludes access to ancillary services such as 911, dir
. directory assis
operator services & AR A
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"Basic Exchange Switched features” are optional CLASS, Custom Caliing, ana

AIN end user switched service features which include, but are not necessanly

limited to: Automatic Call Back; Call Trace; Caller ID and Related Blocking

Features; Distinctive Ringing/Call Waiting; S Call Forward; Call
3l (See Bellcore for jon.)

"Commission” means the Public Utilities Commission(s) in the state(s) of
Minnesota, South Dakota, North Dakota, lowa, Nebraska, Montana, Wyoming,
Colorado, New Mexico, Anzona, Utah, Idaho, Oregon and Washington

Directory Listings are any information: (1) identifying the listed names of

of a jnications carmer and such subscribers’ telephone
numbers and addresses and (2) that the telecommunications camer or an
affiliate has published, caused to be publ d, or for in any
directory format

“Cnhanced Services" means any service offered over common carmer
transmission facilities that employ i i

pr that act on
format, content, code, protocol or similar aspects of the subscriber’s transmitted
information; that provide the subscriber with additional, different or restructured
i . or involve with stored i i

*Pre-ordenng and Ordenng” includes the of

telecommunications carners about current or proposed customer products and
services

“Reseller” is a category of Local Exchange service providers that are certified to
obtain dial tone and associated telecommunications services from another

provider through the purchase of bundled finished services for resale to its end
user customers

*Tariff Services" as used throughout this Agreement refers to USWC state tariffs
price lists, price schedules and catalogs

*Technically feasible’. Branding of Operator Services and Directory Assistance
shall be deemed technically feasible absent or

that prevent the fulfillment of a request by a telecommunications carner for such
A of

does not include consideration
of economic, accounting, billing, space, or site concems, except that space and

site concems may be considered in circumstances where there is no possibility
of expanding the space available. The fact that an incumbent LEC must modify
its facilities or equipment to respond to such request does not determine whether
salisfying such request is technically feasible. An incumbent LEC that claims
that it cannot satisfy such request because of adverse network reliability impacts
must prove to the state Commussion by clear and convincing evidence that such

interconnection, access, or methods would result in specific and significant
adverse network reliability impacts

C cations for a
i he offenng of telecommuni
“Telecom \cations Service(s) means U B e
'E'ew-‘-f“;: i:e public, or to such class of users as l: be e:elz;".l:helsydemlmn.
= cfec‘{me public, regardiess of the facilies used As use s i
i B cations” means the \ransmission, between 0! oo
Tﬂeccm-’“umh i er. of information of the users choosing, withou!
.fed by the user, 0F IniorH :
or "-:xen' cf the information sent and recewved

RESALE SERVICES

Atoll
SWC services (35 gefined in Section 1A and B ) an&q'lr:t‘.;;) 2
l:'xg‘ma'mg from USWC exchanges (her:r:ahfrr\e n:? AT A ot
. tir g
for resale by USWC imnes
o o (et ) 1 USRS L5t e s
aila
: lists services which are av ! s
:we:r:;r:\ alnd the applicable discounts, and s attached
re
m%crpcrmed herein by this reference

re not
The Parties agree that, at this ime, certain USWC:zrw:: :ml Lo
iable for resale under this Agreement, including oaabig e o
avana‘mcqs of more than 90 days duration and plac agd, Aolsprnd
R iioe for resale separately, @
S { services available for : i
f}oé“\lsa‘::w?c:se are available for resale but at no dnlscul\.;m.o e'!ss zs‘n;:'xsc . r\\ .
ffs. The availabilty
r A orin individual state tan! R
::gﬁ:;ll)’“c discounts identified In Appendix A or in individual
subject to change pursuant to Section IVE1

Switched
ns Service, Basic Exchange

asic hange Telecommunications e
B E‘C:‘x?xdqln'rnLATA toll may be resold only for their :‘n\:\:‘eswc
Ft:mlz:esd use and only to the same class of customer lc:c,\"(v1 ‘c; el
dJlf such services, €9 residence service may not be res!
sells suct S. .
customers

al in
s for resale that are equi
hall provide 0 Reseller service n
USVV_C i Jme‘::' \‘o Lme same conditions (including the condn;olrsls‘ha\
quahl'i ’5‘-“.1. m"ve tanffs). within the same provisioning ume nterv koo
USV\\: e tes < to others, including end users, an
oo with state Commuission service q:jg:‘y‘
cordance 3
:::;:(’:;cs including standards a state Commission may impose P!
10 Section 252 (€)(3) of the Act

Ordenng and NMaintenance

ct for its
Reseller of Reselier's agent shall act as the single point of conta
1 le

end users service needs ncluding without limitation, sales, service
d clud: th [ !
e needs, 3

design, order taking, provisioning, change orders, training. maintenance.

Page 6
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trouble reports, repai, post-sale servicing, billing, collection and inquiry
Reseller shali make it clear 1o its end users that they are customers of the
Reseller for resold services. Reseller's end users contacting USWC will
be instructed to contact the Reseller; however, nothing in this Agreement,
except as provided in Section IV.C.7(e). shall be deemed to prohibit
USWC from discussing its products and services with Reseller's
customers who call USWC for any reason.

Reseller shall transmit to USWC all information necessary for the
installation (billing, listing and other ion), repair, and
post-instaliation servicing according to USWC's standard procedures, as
descnbed in the USWC resale operations guide that will be provided to
Reseller.

When USWC's end user or the end users new service provider
discontinues the end user's service in anticipation of moving to another
service provider, USWC will render its closing bill to end user customer
effective with the disconnection.  If USWC is not the local service
provider, USWC will issue a bill to Reseller for that portion of the service
provided to the Reseller should Reseller's end user customer, 3 new
service provider, or Reseller request service be discontinued to the end
user. USWC will notify Reseller by FAX, OSS, or other processes when
end user moves 0 another service provider USWC will not provide
Reseller with the name of the other reseller or service provider selected
by the end user

The Parties agree that they will not transfer their respective end user

customers whose accounts are in arrears between each other. The

Parties further agree that they work cooperatively together to develop the
ds and p applicable to the transfer of such accounts

Reseller shail provide USWC and USWC shall provide Reseller with
points of contact for order entry, problem resolution and repair of the
resold services.

Pror to placing orders on behalf of the end user, Reseller shall be
responsible for obtaining and have in its possession Proof of
Authorization ("POA") POA shall consist of documentation acceptable to
USWC of the end users selection of Reseller Such selection may be
obtained in the following ways

The end user's written Letter of Authonization or LOA
The end user's electronic authonization by use of an 800 number.

The end user's oral authorization verified by an independent third
party (with third party venfication as POA)

A prepaid retumable postcard supplied by Reseller which has

?;z:)n:gnedﬂand retumed by end user. Reseller will wait fourteen
ays after mailing the postcard before placing 3

s p g an order to

Reseller shall make POAs available to USWC upon re
(pr:ac;:g o:ders that will disconnect a line from anol‘:\er re:;!eei's :::r:u‘not
e Reseller is ble for all n
the disconnect order and re-establish the service on :::;;5:: ff::‘::::
user If a Reseller is displaced by another reseller or service provider,
the Reseller is responsible for coordination with the other reseller o;
service provider. Should an end user dispute or a discrepancy arise
regarding the authonty of Reseller to act on behalf of the end user, th
Reseller is ble for providing wntten evid of its " |E
USWC within three (3) business days. If there is a conflict belween’(ho
end user designation and Resellers written evidence of its aulhonle
USWC shall honor the designation of the end use: and change the enyd.
user back to the previous service provider. If the Reseller does not
Zro;;d'ee lr:’e PC:: wnlhx;a three (3) business days, or if the end user
isputes the authonty of th
CIBpues e a;?; the POA, then the Reseller must, by the end of

y USWC to change the end user back to th
e previous
or service provider, and D i

provide any end user information and billing records the Reseller
has obtained relating to the end user to the previous reseller, and

notfy the end user and USWC that the change has been made,

Lcmx to USW? a charge of $10000 (“stamming charge’) as
ompensation for the change back to the pre

the VIO
il st previous reseller or

I an end user customer is switched from Reseller back to USWC and
there 15 a dispute or discrepancy with respect to such change in service
provider. Reseller may request to see a copy of the POA which USWC
has obtained from the end user to effectuate a retum to USWC as the
end users service provider. If USWC is unab'e tc produce a POA within

(3) business days, USWC shall change the end user back to

r (or other previous resel itl i
ol eller) without imposition of any Customer

‘F(‘_‘(Sco(: Msna!l designate Primary Interexchange Carmer (PIC)
;,",xgr.nv.e. s on behaf of its end-users for interLATA services and
ral ATA services when intralLATA presubscnption is implemented.

-.;?:n:r: :iser customers switch from USWC to Reseller, or to Reseller
from any other reseller, such customers shall be permitted to retain their




current telephone numbers i they so desie and do not change their
service address to an address served by 3 different central office uUswcC
shall take no action to prevent Reseller customers from retaining their
current telephone numbers

Reseller and USWC will employ the dures for
misdirected repair calls:

a Reseller and USWC will provide their respective customers with
the comect telephone numbers to call for access to their
respective repair bureaus.

Customers of Reseller shall be instructed to report all cases of
trouble to Reseller. Customers of USWC shall be instructed to
report all cases of trouble to USWC.

To the extent the corect p ider can be d, i _‘
repair calls will be referred to the proper provider of Basic
Exchange Telecommunications Service.

Reseller and USWC will provide their respective repair contact
numbers to one another on @ reciprocal basis.

Notwithstanding the provisions of Section IV. C. 1., USWC will not
discuss its products and services with Reseller's customers dunng
the course of repair calls or visits.

Reseller Responsibilities

1

Reseller must send USWC complete and accurate end-user listing
information for Directory Assistance, Directory, and 911 Emergency
Services using USWC's resale order form and process Reseller mu.sl
provide to USWC accurate end-user to ensure appropi
listings in any databases in which USWC is required to retain andlor
maintain end-user informaton USWC assumes no liability for the
accuracy of information provided by Reseller

Reseller may not reserve blocks of USWC telephone numbers, except as
allowed by tariffs

Reseller is liable for all fraud associated with Service to its end-users and
accounts. USWC takes no will not gate, and will
make no adjustments to Reseller’s account in cases of fraud unless such
fraud is the result of any | act or gross neglig of.USWC.
Notwithstanding the above, if USWC becomes aware of _pmenual fraud
with respect to Reseller's ts, USWC will promptl mfarmv.
and, at the direction of Reseller, take reasonable action o mitigate the
fraud where such action 1s possible.

Reseller will indicate the date it will offer to residential and business
subscnb pl services. The Reseller will provide a
two year forecast within ninety (90) days of signing this Agreement.
During the first year of the term of this Agreement, the forecast shall be
updated and provided to USWC on a quarterly basis. Thereafter, during
the term of this Agreement, Reseller will provide updated forecasts from
time to time, as requested by USWC. The initial forecast will provide:

The date service will be offered (by city and/or state)
The type and quantity of service(s) which will be offered
Reseller's anticipated order volume

Reseller's key contact personnel

The information provided pursuant to this paragraph shall be considered
Proprietary Information under Section VII. O. of this /.greement.

In the event USWC terminates the provisioning of any rescld services to
Reseller for any reason, Reseller shall be responsible for providing any
and all necessary notice to fts end users of the termination. in no case
shall USWC be responsible for providing notice to Reseller's end user
customers. USWC will provide notice to Reseller of its te.mination of

a resold service on a timely basis consistent with Commission rules and
notice requirements

Rates and Charges

1

Resold services as listed in Appendix A are available for resale at the

applicable discount percentage or rate per minute set forth in Appendix A
or at the retail tariff rates for services available for resale but excluded
from the le pricing arrang 1tin this

g

However, state Commissions may do any of the following (collectively
referred to hereinafter as *Order”) duning the term of this Agreement

establish wholesale discount rates through decisions in arbitration,
interconnection and/or resale cost proceedings;
establish other recumng and nonrecumng rates related to resale,
including but not bmited to Customer Transfer Charges and
Siamming Charges (‘Other Resale Charges®), and
« order that certan services be made available for resale at
specified wholesale discount rates

If a state Commission orders services to be available for resale, the
Parties agree that they will, on a state-by-state basis, revise Appendix A
to incorporate the services determined by such Order into this
Agreement, effective on the date ordered by a Commission. When a
state Commission, through a decision in arbitration, identifies services
that must be available for resale at wholesale discount rates, such
decision shall be deemed to have defined that such services are
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A

generally available to resellers in that state If a state Commission
establishes wholesale discount rates and Other Resale Charges to be
made g ily lable to 1l or e a resale tanff, the
Parties agree that they will, on a state-by-state basis, revise Appendix A
to incorporate such wholesale discount rates and/or Other Resale
Charges into this Agreement effective on the date ordered by a
Commission; provided, however, that USWC shall have a reasonable
tme to implement system of other changes necessary o bill the
Commission ordered rates or charges. %

The rates for those resold services initially included in the wholesale
pncing arrang t under this Ag shall be subject to true-up to
the wholesale discount rates established by 3 Commission Order making
such rates generally lable to llers or d by a resale tariff,
retroactively to the effective date of this Agreement. Any true-up shall be
on a service-by e basis if lesale di t rates are i

by a Commission on such a basis

Services ded from the le pricing under this
gl as fied n App A, shall be made available on a
going forward basis from the date a of Commission Order that orders
such services be made generally available to any reseller in the state
where such a Commission Order is issued. Such services shall be
available at the discount rate appl ble to basic
service identified in Section 2 of App dix A; p d, , that
whena C order ! t rates for such
services as generally available to resellers, Appendix A shall be revised
to incorporate the ! t rates g lable to
resellers.

|f a state Commission fails to issue such an Order or make effective such
a tanff by the end of the first year this Agreement, either USWC or
Reseller may elect to renegotiate this Section of the Agreement

If the resold services are purchased pursuant to Tanffs and the Tanff
rates change, charges billed to Reseller for such services will be based
upon the new Tanff rates less the applicable wholesale discount as
agreed to herein or established by resaie Tanf!. The new rate will be
effective upon Tanfl effective date.

A Customer Transfer Charge (CTC) as specified in Appendix A applies
when transfemng any existing account or lines to a Reseller. Tanffed
non-recurring charges wili apply to new instaliations

A Subscnber Line Charge (SLC) will continue to be paid by the Reseller
without discount to USWC for each local exchange line resold under this
Agreement All federal and state rules and regulations associated with
SLC as fourd in the applicable tanffs also apply

Reseller will pay to USWC the PIC change charge without discount
assoziated with Reseller end user changes of inter-exchange or
intraLATA camers

Reseller agrees to pay USWC when its end user activates any services
or features that are billed on a per use or per activation basis subject to
the applicable discount in Appendix A as such may be amended pursuant

to Section IV.E.1 (e g, continuous redial, last call retum, call back calling,
call trace, etc.)

Resold services are available only where facilities curently exist and
are capable of providing such services without construction of additional
facilities or enhancement of existing faciities. However, if Reseller
requests that facilities be constructed or enhanced to provide resold
services, USWC will review such requests on a case-by-case basis and
determine, in its sole discretion, if it is economically feasible for USWC to
build or enhance faciities. If USWC decides to build or enhance the
requested facilities, USWC will develop and provide to Reseller a price
quote for the construction.  If the quote is accepted, Reseller will be
billed the quoted pnce and construction will commence after receipt of
payment

Nonrecumng charges will not be discounted and will be billed at the
applicable Tanff rates

As part of the resold line, USWC provides and Reseller accepts, at this
tme, operator services, diwectory assistance, and IntralATA long
distance with standard USWC branding. Reseller is not permitted to alter
the branding of these services in any manner when the services are a
part of the resold kne without the pnor wntten approval of USWC
However, at the request of Reseller and where technically feasible,
USWC will rebrand operator services and directory assistance in the
Reseller's name, provided the costs associated with such rebranding are
paid by Reseller

Collateral and Training

The Parties will jointly develop procedures regarding Reseller's use of USWC's
retall product traiming ma'-nals.  Except for any nghts granted by USWC to

Reseller for the use or copying of product traning matenal, product training
provided under this Agreement shall be considered “Proprietary Information” as

descnbed in Section VIl O and shall be subject to the terms and conditions
specified therein

Cooperation

The Parties agree that this Agreement involves the provision of USWC services
in ways such services were not previously available and the introduction of new
processes and procedures to provide anc bill such services. Accordingly, the




Parties agree to work jointly and cooperatively in testing and implementing Vi DIRECTORY LISTING.
processes for pre-ardenng, ordenng, maintenance, provisioning and billing and .

in reasonably resolving issues which result from such implementation on a timely

basis.

telephone
rimary lising for each main
USWC will accept at no charge om:‘dp use"Y costomer based on end user
USWC will place Resellers 1inas
nformation provide rectory assistance purpose
ACCESS TO OPERATIONAL SUPPORT SYSTEMS (OSS) o ewC's directory ||sl|n% deacl;t:s‘fu {ﬁ.fs :; i an’; Ziher third partes. ;:\dmuor;al
i le to dir = bed in Appendix
5 make listings availab! istings are descn <
The Parties acknowledge that USWC is developing a proposal for access toits - terms and conditions with respect “:a?::::;ymlade a part of this Agreement
Operational Support Systems (OSS) to meet the requirements of the FCC's 1st B which by this reference is incorpot
and 2nd Orders and to provide Reseller and other telecommunications carriers
with electronic interfaces for pre-ordering, ordering, repair and billing functions by
January 1, 1997 for Plain Old Telephone services (POTs). Subsequent phases

Vi GENERAL PROVISIONS
of the plan will the to support services for pre-
ordening, ordening and repair, which are to be I

the Commission(s) and shall
approval by @
second and third quarters of 1997, Reseller understands that USWC is This Agreement shall be effective :Jrl:""n:p,eme, the Agreement shall continue
proposing that these interfaces will have the y mediation to protect the continue for a penod of two ] Vﬁuadmw agreement, addressing all of the terms
integrity of the network and protect the privacy of customer information. in force and effect unless a"de:g:;wc between the Parties. The Parties a'?refih‘o
mes v years after this
of this Agreement, beco ment no later than 1%y

The Parties further acknowledge that USWC is, or soon will be, presenting its commence negotiations on a new ag':e,eemenl shall be effective pursuant to
0SS proposal to state C for 5 g app of fees or Agreement becomes effective. This Agl
cost recovery methods that USWC may charge or use to charge Reseller in Sections 251 and 262 of the Act
connection with the design, i itation and on-going mai and
support of the OSS (*OSS fees®). The Parties further acknowledge that,
because the OSS is still in the 1al stage of at the time of

execution of this Agreement, USWC is unable to specify or estimate the amount
of OSS fees to be charged Reseller at this time

A

Term

Billing

. ble
. 1 bil Reseller and Resetier 1s responsible for 3l °$'Z‘;°eﬁer shall
1 USWC shall bi old services as provided herein The ok
c-’\n”]ft‘; ':)crsr:n;ﬁ:le for all tanffed charges and Ch?r:%fs\h:c:(esellcyr
also be te ervices
The Parties agree that, at such time as the interfaces to USWC's OSS become identiied in this Agreement “isﬁzﬁ:\eﬂm °
i and a state C USWC's OSS plan and resel's to an end user brdenthsig
stablishes OSS fees or cost recovery methods, the Parties will amend this £ \ler, on a monthly basis, within 7-10 days of the
g t0 incorp terms and garding Reseller's access to USWC shall provide Reselle ‘biling penod, in an agreed upon standard
USWC's OSS, including OSS fees, on a state-by-state basis. The Parties further lact day of the most B ?m‘{mnr; including (1) a summary bill
agree that Reseller may terminate this Agreement if the amount of OSS fees electronic billing format, biling ,',..b-accounl information consistent
tums out to be so excessive as to make the overall terms and conditions of this and (2) indwidual end use? angar:“;:w Reseller to render end user
Agreement uneconomic for Reseller. In the event of such termination, Reseller wih the samples piovioediin e ecumng and nonrecumng  charges
shall give USWC (sixty) 60 days wnitten notice customer  bils mﬁ:a:\l:;gald:l:‘ﬂ ;-;f"amer s account for the most recent
associated with each inGis :
Pror to approva! and deployment of USWC's OSS interfaces, USWC shall
to provide all p denng, ordering, repair and billing functions and
services through manual procedures outlined in a separately provided Resale
Resource Guide Such manual procedures shall be available where USWC's
OSS interfaces are unable to handle pre-ordenng, ordenng, repair and billing
functions for the services available to Reseller under this Agreement

pilling penod
Payment

t we and payable within thirty
y e this Agreement are due an!
! iy pa'{am:\unt::rdalle ungSWC's invoice. Dunng \Ee initial (h‘r:e
. g his Agreement. Reseller and USV\\,R:?:;; a.';.a
ndi aid as provided herein
Reseller reserves the nght to intervene and participate in any manner in any oo s o X b(:mn e i, S =
state C pr q that ses USWC's OSS interface proposal USWC further agree tr:nl. d:ts ‘gn o T et n i
including the establishment of 0SS fees to the extent such participation is o e - GT?; L ] .
4 no r
B hmclycman:\oel'wbl:; ?d’enﬂﬁuabcr\ and nouce of the billing process issue
USWC's 1y of




Disputed amounts will be paid within thirty (30) days following resolution
of the dispute

lined in Section C 1 above, the
he three (3) month penod outl :
;:E;nlwewul! pay the bill in full within 30 days after the DJIO(::: o(Al::
;:oe- Biling disputes will be processed and jointly r:s B9, Ay
2 uted amounts that USWC remits to the Reseller will : cr dhedion
fv:pr;ex‘ biling cycle including an interest credit of 1.5% pe n
compounded

lies to all billed balances which are
ayment charge of 1.5% appl
:olta!:a-pd {Jy 30 days after the bill date shown on the l;n;:xce uswc
] f this wil p
however, that the o [ e
laogrri:t.s-.mmal three billing cycles of this Agreement and will not apply
amounts billed during those three cycles.

ders for the failure by Reseller to
ay discontinue processing ort
ﬁ:ﬁuﬁ‘ pyaymenl for the resold services provided under ‘5\: vtgr:e:::l
within thirty (30) days of the due date on Reselhlzlr:ebnll 3" |né
v wil

er, that the of this p e
::\Omw:ﬁvmvce billing cycles of this Agreement and will not apply to amou
billed dunng those three cycles

Reseller to make full payment
S ay disconnect for the failure by
::):‘,l\:ni Z'Z)ld services provided under this Agreer:I\en( v‘vr:lehn:\a :;'xlyh a("G;Je)
‘ ller will pay
he due date on Reseller’s bill. Rese
mlys\:z'dl lg reconnect each end user line disconnected pursuant |3I::::
'EQrU raph. USWC agrees, however, that the application of lhl: pro ":em
::;n‘llat?e suspended for the first three billing cycles under ll?;s gree!
and will nct apply to amounts billed dunng those three cycle:

Collection procedures and the requirements for deposit are unaffected by
the application of a late payment charge

The Parties agree that this payment and dispute resulul.t:n proces:(;sr:-

new procedure and they further agree that lhlsrsic;::; \;I.(](':‘] c:;\nms s
p t any ime within the firs! vt 2

opened for negotiation a

this Agreement

SWC shall credit Reseller's account the amount dueufg\r,‘ITyn:re:L:lns!e‘:ev
out-of-service conditions in the same manner that Ic e
f its own end-user customers and pursuant to any app! e
accounl:rcm USWC's tariffs USWC shall reflect the amount of suc
s;:g:?;oo;\ an individual customer telephone number basis in the billing
information USWC provides Reseller

i lity issues, the dispute
t billing disputes relate 1o service qual
:;::eb:vf:fened %o l;e USWC account executive assigned to Reseller

who will evaluate the facts ang arcumstances of

the service Quality
1ssues and will work with Reseller to resoive the disput

e

C may require Reseller to make a suit
USWC as a guarantee of the Payment of charges. Any deposit required
of an existing reseller is due and payable within ten days after the
requrement is imposed. The amount of the deposit shall be the

esimated charges for the resold Service which will accrue for a two-
menth pened.

able deposit to be held by

When the service is terminated, or whi
satisfactory credit, the amount of the

erest due as set forth in applical
either be credited to Reseller's a
for a reseller is defined as twi

en Reseller has establisheg
initial or additional deposit, with any
ble tanffs, will, at Reseller's option,
ccount or refunded. Satisfactory credit
elve consecutive months service as a
nonpayment and with no more than one
notfication of intent to terminate Service for nonpayment. Interest will be
paid on cash deposits at the rate applying to deposits under applicable
Commission rules, regulations, or tanffs. Cash deposits anc accrued
interest will be credited to Resellers’ account or refunded, as appropnate,
upon the eartier of the termination of this Agreement or one full year of

tmely payments in full by Reseller. The fact that a deposit has been
made does not relieve Reselle

r from any requirements of this Agreement

Taxes

Reseller shall be responsible for the collect
federal. state or local sales, use,
surcharges (collectively *Taxes®) im

ion. payment and remittance of all
excse or gross receipts taxes, fees or

Posed on or with respect to its sale of
services or equipment provided under this Agreeme except those Taxes which
are explcitly required by a governmental authonty to be collected by uswc
Reseller snall seek sale for resale from any g ental
or taxing body for payment of any and all Taxes related to Reseller's Ppurchase of
services or equipment from USWC under this Agreement  Until such time as
exemptions are obtained ar applicable, Reseller shall pay USWC for the amount
of any such Taxes that USWC is required to pay or collect Reseller shalf n no
event be liavle for payment of any income taxes payable by USWC

Force Majeure

Nerther Party shall be responsible for delays or failures |
from acts or occurrences beyond the reasonal
regaraiess of whether such delays or failure:
foresee

n performance resulting
ble contro! of such Party,
S In performance were foreseen or
e as of the date of this Agreement, includ. ng. without limitation- fire
explosion. power failure. acts of God, war, revolution. civil commotion, or acts of
public enemies. any law, order, regulation, ordinance or requirement of any
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government of lega! body. Of |abor unrest, including, without limtation, stnkes,
slowdowns, picketing of boycotts, or delays caused by the other Party or by
other service Of equipment vendors; of any other arcumstances beyond the
Party's reasonable control. in such event, the Party affected shall, upon giving
prompt notice to the other Party, be excused from such performance on a day-
to-day basis to the extent of such interference (and the other Party shall likewise
be excused from performance of ts obligations on a day-for-day basis to the
extent such Party's obligations relate to the performance O interfered with). The
affected Party shall use ts best efforts to avoid or remove the cause of non-
performance and both parties shall proceed to perform with dispatch once the
causes are rcmoved or cease

Responsibility of Each Panty

Each Party is an independent contractor, and has and hereby retains the nght to
exercise full control of and supervision over its own performance of its
obligations under this Agreement and retains full control over the employment,
direction, compensation and discharge of all employees assising in the
per of such g Each Party will be solely responsible for all
matters relating to pay t of such employ cludi p with social
secunty taxes, withholding taxes and all other regulations governing such
matters. Each Party will be solely responsible for proper handling, storage,
transport and disposal at ts own expense of all (i) substances of matenals that it
or its contractors of agents bnng to, create or assume control over at Work
Locations of, (i) Waste resulting d in

from or g

with its or its contractors’ of agents’ activities at the Work Locations. Subject to
the limtations on Liability and except as provided in this Ag

cach Party shall be responsible for (i) its own acts and performance of all
obligations imposed by Applicable Law in connection with its activities, legal
status and property. real or personal and, (ii) the acts of its own affiliates,
employees, agents and contractors dunng the performance of that Party's
obligations hereunder

Limitation of Liability

Except for indemnity obligaticns, each Party's liabiity to the other for any less
related to or ansing out of any negligent act or omission in its performance of this
Agreement, whether in contract of in tort, shall be limited to the total amount that
is or would have been charged to the other Party by such negligent or breaching
Party for the service(s) or function(s) not performed of improperly performed

In no event shall ether Party be lhadle to the other in connection with the
provision of use of services offered under this Agreement for indirect, incidental,
consequential, rehance of specal (without

damages for lost profits, lost reverues, lost savings suffered by such other
Parties regardless of the form of action, whether in contract, warranty, strict
liabilty, or tort, including (without iimitation) negligence of any kind and
regard'ess of whether the Parties know the possibility that such damages could
result  Nothing contained in this Section H shall limit USWC's or Reseller's

ste3 397 doc i

ability to the other for williul or i onal Co
! for (i) f tent misconduct

shall
0;1 anything contained in
lgations, as specified below

this section x
limit the parties inden;mﬁ;l?:r:

Each of the Panties a
harmless the other Pa
and agents (each an

grees to release, mni lefend an,
indemnify,
. di d hold

officers, directors, employees

unliquidated incl
uding, bui
whether suffereq, magdc ¥
person, for invasion of p;|
:;{pcrsuns. or for loss, da

o e

pmgm.:;n:; :y others,
op . breach of Applical i :
Sy sunmm’acm’:p ble Law, or status of il:y e?ﬂpl:anys
j yees,

Agreemer
% ot failure to perform under this

of the form of action

The indemnificat
Hication provided herein shall be cond
ioned upon
a T d
c'nﬁ indemnified Party shail prompti
m;m,:\n/ ;;dmn taken against the nn‘
i rm 'cation. Failure to so noti
L relieve the Ing,
e g L emnifying Party of
e D‘;,e‘u%:;n{hm;gm i i ma'r:‘); liability that the
o /| S the Indemnifying Panty's ab.hxye,l(t‘:e:( ;hﬂ‘ s
efend such

y notfy the indemni
demnified Party rela
fy the Indemni

fying Party
ing to the
fying Party shall

he indemnitying Party shail have sole authonty to defend any
T i 1
such action, inch ding the selection of legal counsel, and the
u Z)u
ndemnified Party may engage separate n nly at it
; '3 y engag paral ‘€gal counsel only a
s

In no event shali the ind,
judgment perta

emnifying Party settle or con
g Party s
consent of the

ng o any such el
g Pas 0 an
.o an S ction without the pnor wn!'e:

Patents and
Atents ang Trademarks

Neither
n_;-n-’e. Party shail
rmiess, or acguin il .
m Obhga('anc«we any hcense or nght for d:-eﬂd,
o qém ir‘nave any hiability to, the otrl’e
kB Q.r as‘ a_ C. or proceeding (hereinaft,
] serting that the use of any c:. ¥
Y rcurt

have any oblig
indemnify or h

old

nbeneﬁt of, or owe any

d:‘se_d on or ansing from

: m®) by any third party

Pparatus, or system, or
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the use of any software, or the performance of any service or method, or
the prowision of any faciiies by either Party under this Agreement
constitutes  direct or  contnibutory infingement, or misuse or
misappropriation of any patent copynght, trademark, trade secret, or any
other proprietary or intellectual property nght of any third party.

No license or affiliation
a Nothing in this Agreement shall be construed as the grant of a
license, etther express or implied, with respect to any patent,
copynght, logo, trademark, tradename, trade secret or any other
intellectual property right now or hereafter owned, controlled or
licensable by either Party. Reseller may not use any patent,

ght, logo, k, . trade secret or other
intellectual property right of USWC or its affiliates without
execution of a separate agreement between the Parties.

Reseller shall not, without the express written permission of
USWC, state or imply that; 1) Reseller is connected, or in any
way affiliated with USWC or its affiliates or, 2) Reseller is part of
a joint business association or any similar arrangement with
USWC or its affiliates or, 3) USWC and its affiliates are in any
Wway sponsonng, endorsing or certifying Reseller and its goods
and services or, 4) the resold goods and services are in any way
associated with or originated from USWC or any of its affiliates

Notwithstanding the above, Reseller may state in response to a
specific customer inquiry conceming the origin of the resold

services that “Reseller is reselling USWC services* No other
statements may be made

Notwithstanding the above, unless otherwise prohibited by USWC

pursuant to an applicable provision herein, Reseller may use the phrase
“(Name of Reseller) is a reseller of U S WEST Communications services”
(the "Authonzed Phrase®) in Reseller's printed matenals provided:

a) The Authorized Phrase is not used in connection wi

th any goods
or services other than US

WC services resold by Reseller

b) Reseller's use of the Authonzed Phrase does not, in USWC's soie
discretion, cause customers to believe that Reseller is USWC

The Authonzed Phrase, when displayed, appears only in
(Reseller may not use the U S WEST logo) with all lett
the same font and point size The point size of the Authonzed
Phrase shall be no greater than one fourth the point size of the

smallest use of Reseller's name and in no even shall exceed 8
point size

text form
ers being

Reseller shall provide all pnnted matenals to USWC for its pnor
wntten approval

|f USWC determines that Reseller's use of the Aulhnlnz:“is:!:zlaos:
WC may in it's sole :
uses customer confusion, US!
ﬁmec;a:ely terminate Reseller's night to use the Authonzed
Phrase

llers nght to use the Authorized
Upon termination of the Rese !
P:rase or of this Ag , all pf or ng:hl l;
use the Authorized Phrase shall immediately cease to exxs'a‘;
R;seller shall immediately cease any and al:I sn:;?:lr:s“e, sté
her promptly

rized Phrase. Reseller shall eitl
::n::suoy all matenz!s in its possession or control displaying the
Authonized Phrase.

. s us
Reseller acknowledges the value O{n(mt; ma;xsml: 2omijra::guged
3 “Marks®) an

/EST Communications® (the | Associaed
i ch goodwill 1s a property ng!

e h and acknowledges that su P r
:;:‘et"acn:‘;g to U S WEST, Inc. and USWC respectively (the “Owners’)

. this A is
seller recognizes that nothing in gl

':*C J(:‘ ir'sng:r?\em or grant to Reseller of any nght, title or |::c°rre::::::er :g

e Mark does not confer any gl

he Marks and that this Agreement
“r;n( ;ubllwnses or permission to third parties to use the M:rk(s)ar:‘z;:
?\*' assignable. Reseller will do nothing inconsistent *. 1 the i:r;d !
cznc;mp of the Marks, and all nghts, l(rany' .r:hu&vnay :)e ;(::x;"er wm

( to the benefit of the Owners.
use of the Marks shall inure > ot il
ction 3 herein,) registe
E use (other than as authonzed in Se

ﬂCl‘:d‘ZD:,cg;w({ any mark anywhere in the world which is identical ::r
SCL' singly simiar to the Marks or which is so similar thereto as to
e lule y'a ' colorable thereof or to suggest or imply
L‘r;-z;“;"auah:m_ sponsorship, or endorsement by the Owners; Thcr
g.«.;\e':mnke no warranties regarding its ownership of any nghts in o
the validity of the Marks

As a condition to the access or use of patents copyngr;lc, lr:;cr::';le:drc;;
" ot (including software) owned vr <
nd other intellectual property (in: .
a third party to the extent necessary to implement tr;.s ‘/:?;e;rlinla:;
scifi plicable federal and s s
pecifically required by the then app! 8
:r: ‘::ny; rc:a:mg to resale and access to le‘ecammunmahonsriacﬂme:
a’r;c s;:rwoes the party providing access may .equu‘e the other upom
whitten notice, from time te time, to obtain permission for such ar:cessssmr|
uw‘-‘ make all payments in connection with obtaining such permi ;i
a’“n:: providing evidence of such permission




Warranties

NOTWITHSTANDING ANY OTHER PROVISION OF THIS AGREEMENT, THE
PARTIES AGREE THAT NEITHER PARTY HAS MADE, AND THAT THERE
DOES NOT EXIST, ANY WARRANTY, EXPRESS OR IMPLIED, INCLUDING
BUT NOT LIMITED TO WARRANTIES OF MERCHANTABILITY AND FITNESS
FOR A PARTICULAR PURPOSE.

Assignment

This Agreement is unique in nature and the result of negotiations between the
Parties.  As such, this Agreement can be assigned only with the prior written

consent of the non-assigning Party, which consent shall not be unreasonably
withheld

Default

If either Party defaults in the payment of any amount due hereunder, or if either
Panty violates any other provision of this Agreement, and such default or violation
shall continue for thirty (30) days after written notice thereof, the other Party may

this Ag forth by written t. The failure of either
Panty to enforce any of the provisions of this Agreement or the waiver thereof in
any instance shall not be construed as a general waiver or relinquishment on its

part of any such provision, but the same shall, nevertheless, be and remain in
full force and effect

Severability

The Parties recognize that the FCC has promulgated rules addressing issues
contained in this Agreement. To the extent that certain of the rules contained n
the FCC 1st Order and the FCC 2d Order are deemed by the courts to be not
effective, this contract shall be modified tc comport with the final court decisions

and subsequent FCC or state Commission decisions or rules ISsut
with the courts’ decisions.  If any other term. condition or provision of this
Agreement is held to be invalid or unenforceable for any reason, such invalidity
or unenforceabiity shall not the entire Ag t The Ag

shall be construed as if it did not contain the invalia or unenforceable provision or
provisions, and the nghts and obligations of each Party shall be construed and
enforced accordingly, provided, however, that in the event that such invalid or
unenforceable provision or prowisions are essential elements of this Agreement
and. in the opinion of either party, substantially \mpair the nghts or obligations of
either party, Reseller and USWC shall ptly g a repl nt
provision or provisions. |f the Parties cannot negotiate such a replacement
provision or provisions, the Parties may agree to terminate the Agreement, In the
event of termination as described herein, for service arangements made
available under this Agreement and existing at the time of termination, those
arangements shall continue without interruption under either a) a new
agreement executed by the Parties, b) standard resale terms and conditions
approved and made generally effective by the Commission, or c) tariff terms and

ed to comply

ol ' or £ c

onditions generally avalable to resellers. If a) does n:A come Tbauréolaz)e:‘e;)‘
:e n‘ov' availlable, the Agreement shall remain in effect until a rep!
provision is determined through arbitration

Nondisclosure

All information including, but not limited to s:e:'.mcahons, :ra\:::g:,
sketches, models, tools, technical information em:.oye; rec::; ‘sr;e o{:e‘,'
financial reports, and market data, (i) fumnished by one an‘y ol
Party or to which one Party provides to the cther Fjany ac..?(s: o
to a database) dealing with customer specific, 1? -;ly spe:A lm.: e
specific information, or (ii) in wnitten, graphic e.e.mmag.‘é r;ﬁdem.ar
l;ng.t\c form and marked at the tme of delvery as p :’a" g by,
“Propnetary”, or other similar 'egend, or (iir) r.z:mthJ,nlt:aheaI e :"me g

sual and d to the g Party ;‘ o )
:ﬂlwer; or by wntten notice gven to the recewing Party w‘ﬂ in te:

ays after o be "C or "P: Yy y
?;y;v:dﬂi; ::y;f:é.m:mw Information™), shall remain the property of the
disclosing Party

pon request by the disclosing Party, the recewing Party shall return all
|a.n“‘b‘c <co-p\es of Propnetary Information, whether wntten, graphic 'or
o'nz;\uxae except that the receiving Party may retain one copy for

archival purposes

The recewing Party acknowledges and agrees that P:':opnc?hrz
Information constitutes trade secrets of the d:sclosun? ; ’ny e
receing Party shall maintain in confidence all of the cn.cvogéi "e!:w
Propnetary Information and shall use the dicclosing Party’ sr ex;usmg
Information only for performing the covenants contained, of bt
any nghts granted, in this Agreement Only the employee's ar amg s
with a need to know shall have access to the Proprietary Inf :nn'xbI b
each such employee and agent shall be advised of his or her ol |9P o
;‘;":w this Section O. Netther Party shal use the other h ‘ae");s
Propnetary Information for any other purpose except upon su’::lln

and conditions as may be agreed upon between the parties in wnting

< otherwise agreed, the obligations of confidentiality and non-use
set forth n this Agroement do not apply to the extent that such
Propnetary Information
was at the time of receipt already known to the receiving Party
free of any obligation to keep it confidential (evidenced by written
records prepared prior to delivery by the disclosing Party).

s or becomes publicly known through no wrongful act of the
receving Party




1s nghtfully recewed from a third
indirect secrecy or wnﬁuenhahr{ obli
with respect to such information; or

person having no direc: or
gation to the disclosing Party

's independently developed by receivin,

g Party individuals who do
not have access to the Propnelary Info

mation;

Is disclosed to a third person by the disclosing Party without
restncticns on disclosure; .

1s approved for release by written authonzation of the disclosing
Party, or

USWC grants Reseller the i
license to access and use inf
databases (Directory  Assi

mited, personal, nonexclusive night and
ormation contained in certain of uswc's
stance and Operator Services databases,
certain Advanced | gent N d. and O Support
System databases) but only to the extent as specifically required by the
then applicable federal and state rules and regulations relating to access
to and use of such databases, as they may be amended from time to
time, and for no other purpose.  Without limiting the generality of the
foregoing, this nght and license 1o Reseller does not include the license
and nght to extract or copy (including by any manual, mechanical or
electronic means) or use any such database information, in whole or in
Part. to enhance the quality of any of Reseller's own database services or
offenngs, as Inputs to Reseller's or other's directory assistance or
directory publishing operations or for the creation of marketing
databases, in the absence of USWC's Prior wntten consent. Reseller
agrees thal any and all information contained in any of such uUswc's
databases shall be Proprietary Informatio;

conditions of this section O, provided, howe

¢ shall not apply even though the individual

information contained in any such databas;
such Sections

€S may otherwise fall within

N

S any other py of this Agreement, the Propne{ary
Information provisions of this Agreement shall apply to all information
furnished by either Party to the other in furtherance of the Purpose of this
Agreement, even if furnisheq before the date of this Agreement

The Parties acknowledge that this A,
confidential information that may be

greement contains commercially
by either or both Parties, and agree t

considered Proprietary Information
0 limit distribution of this Agreement
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ed to know the
to those individuais in their respective companies with a ne
contents of this Agreement

Survival

y liabiliues or gation r r issi r to the
An: for acts or omissions pno
obligations of a Party

h” lllcl;n or of this Ag t, any o’ a Pgny under lh- e

cancellati

provisions reg 9 i ; o
ab: ‘X’y‘ and any other provisions of this Agreement which, by mex r terms are.
lca' ]'h 'pl ted to survive (or to be performed a er) termination of this Agreement,

ntemplal v i f A
shall survive cancellation or termination thereof.

Dispute Resolution

the
troversy or dispute between
the Act, if any claim, con en tne
e prcv:daez:é employees, officers, directors or ab";h .rrl::mvcgd o
Ftdﬂ‘éﬁ. 'mec‘;nng( be settled through negotiation, it shallmw Lot
( z'iztlgn)mnduced by a single arbitrator engaged mAlhe gra . ')‘ s
arbitrati o j
Aoty m the
e s A 1-16, not state law, shall gove
n Adt, 9 USC. Secs 3 bhall govem e
Federa; |}:ym2:a:§ Disputes.  The arbitrator shall not ha;e lra‘:.hcn ym“’s varg
arbitrabili ra g >
: i it an 2 tered in
e dam:r%ll,x:auﬁs award shall be final and binding and n(\ayO:en ec:ms 2
aaﬁpliou.'::awng junsdiction thereof. Each Pa‘r:‘y sl::"s b::; les‘pensps 15 and
. i lly in the B
% nd shali share equally as a1, B2
et '18':s-l:ws of the state where the services subject to \h\: u_?emem
nmmmmacd"iull govem the construction and interpretation of this Ag!
are prove S|

State Commission Arbiration Issues

sues during
a le tc agree on certain is ]
S nd USWC are unab! '
R :qhe‘e:::baes will idertfy such issues for amnlrah(:\ l:?(;:n;;
e ‘?n' lafe regulatory agency Only those points |denhﬁ:d py;.mes e
an:foaﬂulﬁ ; wil be submitted All other terms on which the
for tration wil T ! 5
"0 :ﬂ:enl will be submitted for approval in ther final form
agreem p

Governing Law

t madi r and shall be
This Agreement shall be deemed to be a cnnlradca.nza.,:“:ndlie o e ore
: s = accor C 3
tr ! and enforced in o
sty ‘memreee?aws the state where the services subject (c:)' e
aD:‘-::ab\e.( ﬂndp:med and shall be subject to the exclusive junsdiction
greement are 5
':::l"‘s in that state, unless otherwise provided by the A

Il Federal
it and keeping in effect al
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responsible for obtaining and keeping in effect all Federal Communications
c , state reg y C k y and other regula-
tory approvals that may be required in connection with its offering of services to
Reseller Ct by this Ag

Limitation of Action

No arbitration demand or judicial action, regardiess of form, arising out of the
transaction(s) under this Agreement, whether in contract, tort, or other theory,

may be brought by either party more than two (2) years after the cause of action
accrues

Joint Work Product

This Agreement is the joint work product of representatives of the Parties. For
convenience, it has been drafted in final form by one of the Parties. Accordingly,
in the event of ambiguities, no inferences will be drawn against either Party
solely on the basis of authorship of this Agreement.

Notices.
Any notices or other or to be given or

delivered under this Agreement shall be in hard-copy wnting (unless otherwise
spectfically provided herein) and shall be given if

or delivered by prepaid overnight express service to the following (unles;

y req by this Agi to be to another
representative or paint of contact)

Any notices required by or concerning this Agreement shall be sent to the Parties
at the addresses shown below

uswc Reseller

Kathenne L. Fleming Brad VanLeur

U S WEST Communications Firstel, Inc.

Interconnection Services Sales & Marketing Director
1801 California, Suite 4920 110 South Phillips, Suite 202
Denver, Colorado 80202-9184 Souix Falls, SD 57102

303-896-6100 (phone) 605-332-3232 (phone)
303- 896-9641 (fax) 605-332-8004 (fax)

Each Party shall inform the other of any changes in the above addresses.

No Third-Party Beneficiaries

Except as may be specifically set forth in this Agreement, this Agreement does
not provide and shall not be construed to provide third parties with any remedy,
claim, liability, reimbursement, cause of action, or other pnvilege.

Putlicity and Advertising

Neither party shall publish or use any advertising, sales promotions or other
publicity matenals that use the other party's name, logo. trademarks or service
marks without the pnor written approval of the other party

Amendments or Wawvers

Except as otherwise pi in this Agi , No 1t or waiver of any
provision of this Agreement, and no consent to any default under this
Agreement, shall be effective unless the same is in wnting and signed by an
officer of the Party against whom such amendment, waiver or consent is

claimed

Most Favored Naticn

The Parties agree that the provisions of Section 252(1) of the Act shall apply,
including state and federal interpretive regulations in effect from time to time.

Executed in Counterparts

This Agreement may be executed in any number of counterparts, each of which
shall be deemed an onginal, but such counterparts shall tegether constitute one
and the same instrument

Head:ngs of No Force or Effect

The headings of Articles and Sections of this Agreement are for convenience of
reference only, and shall in no way define, modify or restnct the meaning or
interpretation of the terms or provisions of this Agreement

Entire Agreement

This Agreement constitutes the entire agreement between the Parties and
supersedes all pnor oral or wnften ags s, repr S,
negotiations, understandings, preposals and undertakings with respect to the
subject matter hereof This Agreement shall prevail in the event of any conflict
between the "Resale Resou ce Guide® and the terms and conditions of this
Agreement




APPENDIX A
LOCAL EXCHANGE SERVICES
RESALE OF SERVICES

The Parties agree the following charges apply to the Resale of Local Services:
1. Nonrecurring Charges.

a. Customer Transfer Charge (CTC): The following nonrecuming charges apply .
when converting a USWC account to a Reseller account or when changing an end user
from one reseller to another.

Mediated access (OSS) usoc Nonrecurring Charge
* Residence
First Line $12.64
Each Additional Line $11.16
« Business
First Line $16.80
Each Additional Line $13.93
Non-Mediated Access
(Manual)
« Residence and Business
First Line $22.20
Each Additional Line $16.38

b. Product Specific Nonrecurring Charge: As set forth in USWC tariffs, the product
specific nonrecurring charges, without discount, will apply when additional lines or trunks
are added or when the end user adds features or services to existing lines or trunks.

2. The following USWC services are available for resale at the rates listed below

Category: Discount Rate
« Basic Exchange Business, PBX Trunks 12%
« ISDN, Frame Relay 12%
* Listings, CO Features 12%

IntraLATA toll is available for resale at the contract toll rates listed below without application of a
further wholesale discount

State: Rate Per Minute of Use
Arizona $ 125
Colorado 14
Idaho 12
lowa 13
Minnesota 135
Montana 12
Nebraska 178
New Mexico 155

IN WITNESS WHEREOF, the
parties hereto have
their respective duly authonzed representatives. P Sected b

FIRSTEL, Inc.
U S WEST Communications, Inc.
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r Party to seek administrative/judidical
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APPENDIX B

North Dakota
DIRECTORY LISTINGS

Oregon
South Dakota
Utan
Washington
Wyoming

Directory Listings
1. Scope

a Reseller Listings Service ("Listings’) consists of USWC placing the names, addresses
and telephone numbers of Reseller’s end users in USWC's listing database, based onend .
user information provided to USWC by Reseller. USWC is authorized to use Listings in

3. The following services are available f
Directory Assistance (DA) and as noted in 1.D.i or 1.D.ii

or resale under this Agreem 2
the wholesaly is Agreement but aj

il esale pncing reflected above unless and until the state public uti o nmol Skdedin
particular state orders that wh public utiities Commission in a

rates are I

b Reseller will provide in standard, format, and USWC will accept at no charge, one fespect to these products in that state ! to

pnmary listing for each main telephone number belonging to Reseller's end user customers. B

Pnmary listings are as defined for USWC end users in USWC's general exchange tariffs. C“‘C Exchange Residence Line

Reseller will be charged for privacy listings and premium listings, e.g., foreign, cross Pe"’"ex

reference, informational, etc., at USWC's general exchange listing tariff rates minus the S“V"e Line

applicable standard resale discount in each state. p“‘-""a' Access

ublic Access Lines

Volume Discount and/or Term Arr:

contracts or USWC tanffs)

with

c USWC will fumish Reseller the Listings format specifications. USWC cannot accept

1t (where ¢
Listings with advance completion dates.

d Reseller grants USWC a 1 license to Listings i intoits
directory assistance database Reseller hereby selects one of two options for USWC's use of
Listings and dissemination of Listings 1o third parties.

4 The following services are not available for resale

Lfeline

Concession Service

Technical Tnals

Grandfathered Products
such services)

EITHER

. Treat the same as USWC's end user listings — No prior authorization is needed for
USWC to release Listings to directory publishers or other third parties. USWC will incorporate
Listings information in all existing and future directory i P i P
USWC. Reseller will authorize USWC to sell and otherwise make Listings available to
directory publi cluding USWC's p affiliate for inclusion in white pages published
on USWC's behalf. USWC shall be entitled to retain all revenue associated with any such

sales Listings shall not be provided or sold in such a manner as to segregate end users by
camer

and Services (except to customers currently served with

OR

i Restrict to USWC’s directory assistance ~ Prior authorization required by Reseller
for all other uses. Reseller makes its own, separate agreements with USWC, third parties
and directory publishers for all uses of its listings beyond DA USWC will sell Listings to
directory publishers (including USWC'S publisher affiliate for inclusion in white pages
published on USWC's behalf), other third parties and USWC products only after third party
presents proof of Reseller's authorization. USWC shall be entitied to retain all revenue
associated with any such sales. Listings shall not be provided or sold in such a manner as to
segregate end users by camier.

FFirste33.97 doc
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e To the extent that state tanfis limit USWC's liability with regard to Listings, the applicable
state tanfi(s) is incorporated herein and supersedes Section VII.G., “Limitation of Liability", of
this Agreement with respect to Listings only

2. USWC Responsibilities.

USWC is resp le for Listings. tering, ing, comrecting,

ging and g Listings in with Reseller orders. USWC will take
reasonable steps in accordance with industry p lished

and

f P ..
non-listed listings provided that Reseller has supplied USWC the necessary privacy indicators

on such Listings.

USWC will inclu:> Reseller’s Listings in USWC's Drrectory Assistance service to ensure that
callers to USWC's D.rectory Assistance service have non-discriminatory access to Reseller's
Listings

USWC will ller's Listings provided to USWC in the white pages directory
published on USWC's behalf

3. Reseller Responsibilities.

a Reseller 2grees to provide to USWC its end user names, addresses and telephone
numbers in a standard format, as specified by uswc

b Reseller will supply its ACNA/CIC or CLCCI/OCN, as appropniate, with each order to
provide USWC the means of identifying Listings ownership

c Reseller represents and warmants the end user information provided to USWC is
accurate and correct. Reseller further represents and warrants that it has reviewed all Listings
to USWC, ding end user req on use such as non-published
and non-listed. Reseller shall be solely responsible for knowing and adhering to state laws or
nulings regarding Listings (e.g.. no solicitation requirements in the states of Arizona and

Cregon, pnvacy requirements in Colorado). and for supplying USWC the applicable Listing
information

d Reseller is responsible for ail dealings with and on behalf of Reseiler's end users
including

! All end user account activity, e.g., end user quenes and complaints

il All account maintenance activity, e.g.. additions, changes, issuance of orders for
Listings to USWC

i Determining privacy requirements and accurately coding the prvacy indicators for
Reseller's end user If end user ) P d by Reseller to USWC does
not contain a privacy indicator, no pnvacy restrictions will apply

w Any additional services requested by Reselier's end users

FFustei 357 doc Page 31
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TELECOMMUNICATIONS SERVICE FILINGS

These are the telecommunications service filngs that the Commission has received 107 the penod of

03/28/97 through 04/03/97

1t you need a complete copy of & Niing faxed. overnight expressed. or maied 10 you. please contact Delaine Kolbo within five days of this filing

DOCKET
NUMBER

1
TITLE/STAFFISYNOPSIS ! FLeo | " DEADLNE -

NEGOTIATED SERVICE RESALE AGREEMENT FILING

TC97-032

:, filing wrtten
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BEFORE THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF SOUTH DAKOTA

IN THE MATTER OF THE AGREEMENT FOR STAFF ANALYSIS AND
SERVICE RESALE BETWEEN FIRSTEL, INC. RECOMMENDATION
AND U S WEST COMMUNICATIONS, INC. TC 97-032

PRELIMINARY STATEMENT

At 47 U S C Section 252 (a)(1) the law pi )

agreements which have been are to to the Public Utilities

Cor (C ) for of the ag is to be in

accordance with subsection (e) of this p 1 (e) provides that the

Ci 11s to reject or app the ag with written findings as to deficiencies

The grounds for rey are in St (e)(2) As summarnzed, those

reasons include discrimination, inconsistency with the public interest, convenience and

necessity, or inconsistency with section 251 or the standards of (d) of Section 252

Staff bases its analysis and recommendationson the standard of the public interest

These comments are directed at that portion of the proposed agreement entitied
"General Provisions” which begin at page 14 of the agreement The areas of concern to

staff are as follow




P NAVS

N,

1 Under C, "Payment” subsection 5. there 1s a provision that US WEST Communications.
Inc (USWF) may disconnect service when the reseller, Firstel, Inc (Firstel) fails to make

payment under the agreement within 60 days of the due date

While this provision will not be operative for the first three billing cycles. of concern
to staff is the lack of protection for the consumer who could be an innocent bystander in
this business relationship  That is to say, what happens to the consumer whose service
1s terminated because Firstel doesn't pay its bill to USWC? If this consumer. and
presumably there will be more than one, is dependant upon phone service either in his or
her business or for private usage. there is nothing to protect the continuity of service that
most telephone patrons should be able to expect It is possible under the language
presently in the agreement for a customer to be stranded while USWC and Firstel engage
in billing battles. The public interest demands that this contingency be addressed and that
some provision for continuing service be included If disconnectionwas to occur, not only

could business and personal convenience be affected, but there could also be a

deprivation of a customer’s access to such emergency services as 911 through no fault of

the customer Even in a compeltitive setting there should be some basic assurance of

continued service and this could be handled contractually

There should, at a minimum, be some contractual provision for continuation of

customer service




2 Under K "Warranties” there is a general and mutual covenant that no warranties exist

Fuirst. staff questions the applicability of this provision to an interconnection
agreement if it is meant to be used in its usual sense. The reason for this is that the
agreement provides for services (see introductory paragraph on page 3). normally,

services as opposed to goods sold on the open market are not the subject of warranties

Second, even if the above concern s invalid, staff submits that some protection is

needed for the consuming public as to the quality of what is being bought and sold under

this agreement

Third, if the intent of this section is to address “"warranties” in a broader sense, then

staff would resist its inclusion in the agreement in its present form. What staff would

propose being included, whether here or elsewhere, is a general warranty in which USWC
warrants that it shall perform under a standard no less than the highest leve! whicn it uses
for ts own operations or those of its affiliates and that such performance be done in a
competitively neutral fashion at technically feasible points for all rights, products and

services that Firstel purchases from USWC pursuant to this agreement

Summarized, the section needs redrafting and it would be in the public interest to

have USWC warrant a level of performance




3 Under S, "Governing Law". staff submits that the language is in certain respects
vague and should a controversy arnise under the agreement, it should be explicit as to the

applicable law for resolving such controversies

Of specific concern to staff is the language contained in the first paragraph of this
section. at ine 3. and in particular the phrase which reads that the agreement shall be
construed. interpreted and enforced in accordance with “laws of the state where the

services subject to this Agreement are provided *

This language is vague in at least one respect It raises a question of which
services are provided in South Dakota and which are provided elsewhere Staff would
submit that 1t is in the public interest that controversies ansing out of this agreement
should be exclusively subject to the law of South Dakota. A practical effect of this would
be to allow consumers more immediate access to the processes of the Commission and

the courts should they wish to intervene in a case

Secondly. there should be some uniformity in addressing issues that may arise in
Iitigation By this, staff submits that under present language, controversies over phone
service actually furnished in South Dakota would be subject to this state’s laws while

controversies over billing, for instance, which may be furnished in lowa or Colorado might

yet a different Under tr flicts of law . numerous variables

might anise as to the law which may be applicable to parts of the ag

depending upon where the service was actually provided




For the sake of simplicity. protection of the consumer and uniformity of law which
may be applied to controversies, all controversies arising under the agreement should be

subject to the laws of the state of South Dakota This should be explicitly stated

CONCLUSION

In doing this analysis. staff submits that each of the three issues discussed above

are of significance and the Commission should give serious consideration to rejection of

the proposed ag| of the impact of the language to which the

parties have agreed

Respectfully submitted this Jgd day of May, 1997

Camron Hoseck

Staff Attorney




CERTIFICATE OF SERVICE

| hereby certify that copies of Staff Analysis and Recommendation were served on
the following by mailing the same to them by United States Post Office First Class Mail
postage thereon prepaid, at the address shown below on this the 7-3"“day of May, 1997

William P Heaston Tamara A Wilka

Senior Attorney Attorney at Law

U S WEST Communications, Inc Boyce. Murphy. McDowell & Greenfield, L L P
1801 Califormia, Suite 5100 P O Box 5015

Denver, CO 80202 Sioux Falls, SD 57117-5015

Brad VanLeur

FirsTel Inc

110 South Phillips, Suite 202

Sioux Falls, SD 57102 >
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Camron Hoseck g s

Staff Attorney

South Dakota Public Utilities Commission

500 East Capitol

Pierre SD 57501
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within thirty (30) days of the duc date on Reseller's bill. USWC agrees,
however, that the of this will be for the
intial three billing cycles of this Agreement and will not apply to amounts
billed during those three cycles.

[ "LNTY

USWC may disconnect for the failure by Reseller to make full payment
for the resold services provided under this Agreement within sy (60)
days of the due data on Reselier's bill. Reseiler will pay the tartff charge
required to reconnect each end user line disconnected pursuant to this
paragraph. USWC agrees, however, that the application of this provision
will be suspended for the first three billing cycles under this Agreement
and will not apply to amounts billed during those three Cycles.

It USWC clects to disconnect Reselier pursuant to this paragraph, USWC
will notify Reseller of such disconnection ten (10) days pnor to the
effective date of the disconnection. Immediately upon receipt of such
notice, Reseller shall notity its end user customers that service will be
disconnected on the date specfied in USWC's notice to Reseller for
Resetier's failure to make payments due hereunder. Reseller shall not
disparage USWC or make Ase false or

abaut USWC or the disconnection in Reseller's notice to its end user
customers. USWC wili not disconnect an end user customer without
first obtaining the approval of the Commission.

Collection procedures and the requirements for deposit are unaffected by
the application cf a late payment charge.

The Parties agree that this payment and dispute resolution process is a
new procedure and they further agree that this Section Vil. C. can be re-
operad for regotiaticn at any time within the first tweive (12) months of
this Agreement

USWC shall creddt Reseler's account the amount due for any trouble or
out-of-service conditions in the same manner thal USWC credits the
accounts of its own end-user customers and pursuant to any applicable
provisions in USWC's tanffs. USWC shall reflect the amount of such
credits on an indvidual customer telephone number basis in the biling
informaton USWC provides Reselier

in the event plling disputes relate 'o service qualty issucs. the dispute
shall be raferred to the USWC account executive assigned to Reselier
who wil evaluate the facts and circumstances of the service quaity
Issues and will work with Reseiier 1o resolve the dspute.

Depasit
1 USWC may require Reseller to make a suitable deposit to be held by

USW/C as a guarantee of the payment of charges. Any deposit required
of an existing reseiler 15 due and payable within ten days after the

Fhrval MN4- 3.7 oo
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RECEIVED

JUK 0§ 1997

June 6, 1997 SOUTH DAKOTA PUBLIC
UTILITIES COMMISSION

Mr Wilkam Bullard. Jr

Executive Director

South Dakota Public Utiiies Commussion
500 East Capitol Avenue

Pierre, SD 57501

Re  Filing Revised Agreement for Service Resale Between
FIRSTEL, Inc and U S WEST Communications, Inc
Docket No TC 97-032

Dear Mr Bullard

Pursuant to the Staff Analysis and Recommendation issued i the above referenced
docket. please find enclosed for filing an original and eleven copies of a revised
Agreement

Please return a date stamped copy of this letter in the enclosed postage paid
envelope  If you have any questions, please contact me at (303) 672-2810

Very truly yours,

- 7 4,

T tiam ¥ 'é»f“t‘"'
William P Heaston b
mb
Enclosures
w Firstel Inc

USWC Interconnection Services
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AGREEMENT
FOR SERVICE RESALE

This 1s an Agreement for Service Resale ("Agreement”), between Firstel, Inc. ("Reseller”), a
Certified Reseller and U S WEST Communications, Inc. ("USWC") (collectively, "the Parties”) in
which USWC will provide certain services to Reseller within the state of South Dakota. Where
required. this Agreement or the portions of this Agreement relative to a particular state, will be
submitted to the appropriate Public Utilities Commission (*“Commission™) and the Parties will
specifically request that the C promptly approve this Agl and refrain from
taking any action to change, suspend or otherwise delay 1 of this Ag The
Parties enter into this Ag without prej to any they have taken previously
or may take in the future in any legislative. regulatory, or other public forum addressing any
matters, including matters related to the types of p by this Ag

The Parties agree and understand that USWC is proposing certain provisions in this contract
based. in large part, on the FCC's First Report and Order. In the Matter of Implementing of the
Local Competition Provisions in the Telecommunications Act of 1996, CC Docket No. 96-98,
rel. Aug 8. 1996 ('FCC 1st Order’) and the Second Report and Order and Memorandum

of the Local Competition Provisions of the
Telecommunications Act of 1996, CC Docket No 96-98. rel Aug. 8, 1996 ("FCC 2d Order")
To the extent that certain of the rules contained in the FCC 1st Order and the FCC 2d Order are
deemed by the courts to be not effective, this contract shall be modified to comport with the
final court decisions and subsequent FCC or state Commission decisions or rules issued to
comply with the courts’ decisions.

RECITALS & PRINCIPLES

WHEREAS. the Telecommunications Act of 1996 (the "Act’) was signed into law on
February 8, 1996, and

WHEREAS, the Act places certain duties and obligations upon. and grants certain rights
to. Telecommunications Carriers. and

WHEREAS. USWC s an Incumbent Local Exchange Carrner or has a majority
ownership interest in local gt which are Local ge Carriers;
and

WHEREAS, tne Telecommunications Act of 1996 has specific requirements for service
resale, commonly referred to as a part of the “checklist” and USWC desires that this Agreement
meet those checklist requirements, and

WHEREAS, USWC, for tself and its Affiliates. is willing to sell services for resaie. on the
terms and subject to the conditions of this Agreement, and.

WHEREAS, Reseller 1s a Telecommunications Carrier and has requested that USWC
negotiate an Agreement with Reseller for the provision of USWC services for resale pursuant to
the Act and in conformance with USWC's duties under the Act. and




WHEREAS. 'he parties have armved at this Agreement through voluntary negotiations
undertaken pursuant to the Act

NOW. THEREFORE. in consideration of the mutual provisions contained herein and
other good and valuable consideration. the receipt and sufficiency of which are hereby
acknowledged. Reseller and USWC hereby covenant and agree as follows

. SCOPE OF AGREEMENT

A

This Agreement sets forth the terms, conditions and prices under which USWC
agrees to provide services for resale Unless otherwise provided in this
Agreement, USWC will perform all of its obligations hereunder to the extent

in the heretc The Agreement includes all
accompanying appendices.

In the pei of their under this Ag: the Parties shall
act in good faith and consistently with the intent of the Act. Where notice,
approval or similar action by a Party is permitted or required by any provision of
this Agreement, the Act, FCC 1" and 2™ Orders, or a state Commission,

g, without the of the parties to further negotiate the
resolution of new or open issues under this Agreement) such action shall not be
unreasonably delayed, withheld or conditioned

The Parties acknowledge that the terms and conditions herein represent a
balancing of interests important to the parties, and for that reason will, uniess

agreed, this Ag as an 9! package without
alteration of any material term or condition, or the inclusion or deletion of terms
and conditions that would serve to alter a material term or condition herein
uniess such term or condition is altered pursuant to Section IV, E. 1 herein or to
comply with a court order or an FCC or state Commission order.

m. DEFINITIONS

A

“Basic Exchange Telecommunications Service” means a service offered to end
users which provides the end user with a telephonic connection to, and a unique
local telephone number address on, the public switched telecommunications
network, and which enables such end user to generally place calls to, or receive
calls from, other stations on the public switched telecommunications network
Basic residence and business line services are Basic Exchange
Telecommunication Services. As used solely in the context of this Agreement
and unless otherwise agreed, Basic T

includes access to ancillary services such as 911, directory assistance and
operator services.

“Basic Exchange Switched features” are optional CLASS, Custom Calling, and
AIN end user switched service features which include, but are not necessarily
limited to: Automatic Call Back; Call Trace; Caller ID and Related Blocking
Features; Di g/Call Waiting Call Forward, Selective Call
Rejection. (See Belicore documemanon for definition )

Flestel-SD-6-3.97 doc




Commission™ means the Public Utilities Commussion(s) in the state of South
Dakota

Directory Listings are any information (1) identfying the lsted names of
subscribers of a telecommunications carrier and such subscribers’ telephone
numbers and addresses and (2) that the telecommunications carrier or an
affihiate has published, caused to be | or for in any
directory format

“Enhanced Services” means any service offered over common carrier
transmission facilities that employ P! that act on
format. content, code, protocol or similar aspecls of the subscriber's transmitted
information; that provide the subscriber with additional, different or restructured
information, or involve customer interaction with stored information

Pre-ordenng and Ordening” includes the exchange of information between
telecomrnunications carners about current or proposed customer products and
services

“Reseller” 1s a category of Local Exchange service providers that are certified to
obtain dial tone and associated telecommunications services from another
provider thrcugh the purchase of bundied finished services for resale to its end
user customers

“Tanff Services" as used throughout this Agreement refers to USWC state tariffs.
price lists, pnce schedules and catalogs

“Technically feasible® Branding of Operator Services and Directory Assistance
shall be deemed technically feasible absent technical or operational concerns
that prevent the fulfillment of a request by a telecommunications carrier for such
branding A determination of technical feasibility does not include consideration
of economic, accounhng billing space or site concerns, except that space and
site may be where there is no possibility
of expanding the space avaiiable The fact that an incumbent LEC must modify
its facilities or equipment to respond to such request does not determine whether
satisfying such request is technically feasible An incumbent LEC that claims
that it cannot satisfy such request because of adverse network reliability impacts
must prove to the state C by clear and 9 that such
inter access, or would result in specific and significant
adverse network reliability impacts

‘Telecommunications Service(s)” means the offering of telecommunications for a
fee directly to the public. or to such class of users as to be effectively available
duecﬂy to the public, regardless of the facilities used As used in this definition

means the between or among points
specified by the user, of of the user's 9. without change in the
form or content of the information sent and received

Fiirstel-50-6.3.97 doc




. RESALE SERVICES
A Description

1 USWC services (as defined in Section IIl.A. and B.) and intralLATA toll
originating from USWC exchanges (herinafter “intralATA toll) will be
available for resale by USWC pursuant to the Act and will reference
terms and conditions (except prices) in USWC tariffs, where applicable.
Appendix A lists services which are available for resale under this
Agreement and the and is and
incorporated herein by this reference

The Parties agree that, at this time, certain USWC services are not
available for resale under this Agreement, including but not limited to
promotions of more than 90 days duration and packages of services
of services for resale and certain other
USWC services are available for resale but at no discount, as identified in
Appendix A or in mdmdual smo tariffs  The availability of services and
A orin tariffs are
subject to change pursuant to Sodlon IVE1

Scope.

1 Basic Exchange Telecommunications Service, Basic Exchange Switched
Features and IntraLATA toll may be resold only for their intended or
disclosed use and only to the same class of customer to whom USWC
sells such services; e.g., residence service may not be resold to business
customers

USWC shall provide to Reseller services for resale lm( are equal in
quality, subject to the same in
USWC's effective tariffs), within the same pvcmlonmq hmo intervals that
USWC provides these services to others, including end users, and in
accordance with any applicable state Commission service quality
a state Ci may impose

to Section 252 (e)(3) of the Act

Cc Ordering and Maintenance.

1 Reseller or Reseller's agent shall act as the single point of contact for its
end users' service needs, including without limitation, sales, service
design, order taking, provisioning, change orders, training, maintenance,
trouble reports, repair, post-sale servicing, billing, collection and inquiry
Reseller shall make it clear to its end users that they are customers of the
Reseller for resold services. Reseller's end users contacting USWC will
be instructed to contact the Reseller. however, nothing in this Agreement,
except as provided in Section IV.C.7(e), shall be deemed to prohibit
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USWC from discussing fts products and services with Reseller's
customers who call USWC for any reason

Reseller shall transmit to USWC all information necessary for the
installation (billing, isting and other information). repair, maintenance and
post-installation servicing according to USWC's standard procedures. as
described in the USWC resale operations guide that will be provided to
Reseller

When USWC's end user or the end user's new service provider
discontinues the end user's service in anticipation of moving to another
service provider, USWC will render its closing bill to end user customer
effective with the disconnection If USWC is not the local service
provider. USWC will issue a bill to Reseller for that portion of the service
provided to the Reseller should Reseller's end user customer, a new
service provider, or Reseller request service be discontinued to the end
user USWC will notify Reseller by FAX, OSS, or other processes when
end user moves to another service provider. USWC will not provide
Reseller with the name of the other reseller or service provider selected
by the end user

The Parties agree that they will not transfer their respective end user
customers whose accounts are in arrears between each other. The
Parties further agree that they work cooperatively together tc develop the
standards and processes applicable to the transfer of such accounts

Reseller shall provide USWC and USWC shall provide Reseller with
points of contact for order entry, problem resolution and repair of the
resold services

Pror to placing orders on behalf of the end user, Reseller shall be
responsible for obtaning and have in s possession Proof of
Authorization (*POA")  POA shall consist of documentation acceptable to
USWC of the end user's selection of Reseller. Such selection may be
obtained in the following ways

a The end user's written Letter of Authorization or LOA

b The end user’s electronic authorization by use of an 800 number

The end user's oral 1 verified by an third
party (with third party verification as POA)

A prepaid returnable postcard supplied by Reseller which has
been signed and returned by end user Reseller will wait fourteen
(14) days after mailing the postcard before placing an order to
change




Fhesiel SD6.3.97 doc

Reseller shall make POAs available to USWC upon request Prior to
placing orders that will disconnect a line from another reseller's account
the Reseller is for g all needed to process
the disconnect order and re-establish the service on behalf of the end
user If a Reseller is displaced by another reseller or service provider,
the Reseller is responsible for coordination with the other reseller or
service provider Should an end user dispute or a discrepancy arise
regarding the authority of Reseller to act on behalf of the end user, the
Reseller is for g written of its y to
USWC within three (3) business days If there is a conflict between the
end user designation and Reseller's written evidence of its authoriy,
USWC shall honor the designation of the end user and change the end
user back to the previous service provider |If the Reseller does not
provide the POA within three (3) business days, or if the end user
disputes the authonty of the POA, then the Reseller must, by the end of
the third business day

. notify USWC to change the end user back to the previous reseller
or service provider. and

provide any end user information and billing records the Reseller
has obtained relating to the end user to the previous reseller, and

notify the end user and USWC that the change has been made.

remit to USWC a charge of $10000 (‘slamming charge’) as
compensation for the change back to the previous reseller or
service provider

If an end user customer is switched from Reseller back to USWC and
there 1s a dispute or discrepancy with respect to such change in service
provider, Reseller may request to see a copy of the POA which USWC
has obtained from the end user to effectuate a return to USWC as the
end user's service provider If USWC is unable to produce a POA within
three (3) business days. USWC shall change the end user back to
Reseller (or other previous reseller) without imposition of any Customer
Transfer Charge

Reseller shall designate Pnmary Interexchange Camer (PIC)
assignments on behalf of its end-users for interLATA services and
intral ATA services when intraLATA presubscription 1s implemented

When end user customers switch from USWC to Reseller, or to Reseller
from any other reseller, such customers shall be permitted to retain their
current telephone numbers if they so desire and do not change their
service address to an address served by a different central office. USWC
shall take no action to prevent Reseller customers from retaining their
current telephone numbers




Reseller and USWC will employ the following procedures for handling
misdirected repair calls

a Reseller and USWC will provide their respective customers with
the correct telephone numbers to call for access to their
respective repair bureaus

Customers of Reseller shall be instructed to report all cases of
trouble to Reseller Customers of USWC shali be instructed to
report all cases of trouble to USWC

To the extent the correct provider can be determined, misdirected
repair calls will be referred to the proper provider of Basic
Exchange Telecommunications Service

Reseller and USWC will provide their respective repair contact
numbers to one another on a reciprocal basis

Notwithstanding the provisions of Section IV. C 1., USWC will not
discuss its products and services with Reseller's customers during
the course of repair calls or visits

Reseller Responsibilities.

1
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Reselier must send USWC pi and d- listing
information for Directory Assistance, Directory, and 911 Emergency

Services using USWC's resale order form and process. Reseller must
provide to USWC to ensure

listings in any databases in which USWC is required to retair and/or
maintain end- uswc no labiity for the
accuracy of information provided by Reseller

Reselier may not reserve blocks of USWC telephone numbers, except as
aliowed by tanffs

Reseller 1s iiable for all fraud associated with Service to its end-users and
accounts USWC takes no y. will not and will
make no adjustments to Reseller's account in cases of lraud unless such
fraud is the result of any act or gross neglig of USWC
Notwithstanding the above, if USWC becomes aware of potential fraud
with respect tc Reseller's accounts. USWC will promptly inform Reseller
and. at the direction of Reseller, take reasonable action to mitigate the
fraud where such action is possible

Reseller will indicate the date it will offer to residential and business
subscribers telephone exchange services. The Reseller will provide a
two year forecast within ninety (90) days of signing this Agreement
During the first year of the term of this Agreement. the forecast shall be
updated and provided to USWC on a quarterly basis Thereafter, during




the term of this Agreement. Reseller will provide updated forecasts from
time to time as requested by USWC The initial forecast will provide

The date service will be offered (by city and/or state)
The type and quantity of service(s) which will be offered
Reseller's anticipated order volume

Reseller's key contact personnel

The information provided pursuant to this paragraph shall be considered
Proprietary Information under Section VII. O of this Agreement

In the event USWC terminates the provisioning of any resold services to
Reseller for any reason, Reseller shail be responsible for providing any
and all necessary notice to its end users of the termination In no case
shall USWC be responsible for providing notice to Reseller's end user
customers  USWC will provide notice to Reseller of its termination of

a resold service on a timely basis consistent with Commission rules and
notice requirements.

Rates and Charges

1
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Resold services as listed in Appendix A are available for resale at the
applicable discount percentage or rate per minute set forth in Appendix A
or at the retail tanff rates for services lable for resale but excl
from the wholesale pricing arrangement in this Agreement

However. state Commissions may do any of the following (collectively
referred to hereinafter as “Order’) during the term of this Agreement

« establish wholesale discount rates through decisions in arbitration,
interconnection and/or resale cost proceedings
other g and g rates related lo resale,
including but not limited to Customer Transfer Charges and
Slamming Charges (*Other Resale Charges®). and
order that certain services be made available for resale at
specified wholesale discount rates

If a state Commission orders services to be available for resale, the
Parties agree that they wili, on a state-by-state basis. revise App A
to incorporate the services determined by such Order into this
Agreement, effective on the date ordered by a Commission When a
state Commission, through a decision in arbitration, identifies services
that must be available for resale at wholesale discount rates, such
decision shall be deemed to have defined that such services are
generally available to resellers in that state If a state Commission
establishes wholesale discount rates and Other Resale Charges to be
made generally available to resellers or establishes a resale tanff, the
Parties agree that they will, on a state-by-state basis, revise Appe A
to incorporate such wholesale discount rates and/or Other Resale




Fhestel 506397 doc

Charges into this Agreement effective on the date ordered by a
Commission, provided, however, that USWC shall have a reasonable
time to implement system or other changes necessary to bill the
Commission ordered rates or charges

The rates for those resold services initially included in the wholesale
prcing arrangement under this Agreement shall be subject to true-up to
the wholesale discount rates established by a Commission Order making
such rates generally available to resellers or established by a resale taniff
retroactively to the effective date of this Agreement Any true-up shall be
on a service-by-service bass if wholesale discount rates are established
by a Commission on such a basis

Services excluded from the wholesale pricing arrangement under this
Agreement as identfied in Appendix A shall be made avalable on a
going forward basis from the date a of Commission Order that orders
such services be made generally available to any reseller in the state
where such a Commission Order is issued Such services shall be
avallable at the discount rate applicable to basic exchange business
service identified in Section 2 of Appendix A provided, however, that
when a C order discount rates for such
services as generally availlable to resellers, Appendix A shall be revised
to incorporate the wholesale discount rates generally available to
resellers

If a state Commission fails to issue such an Order or make effective such
a tanff by the end of the first year this Agreement either USWC or
Reseller may elect to renegotiate this Section of the Agreement

If the resold services are purchased pursuant to Tanffs and the Tariff
rates change charges billed to Reseller for such services will be based
upon the new Tanff rates less the applicable whoiesale discount as
agreed 1o herein or established by resale Tariff The new rate will be
effective upon Tanff effective date

A Customer Transfer Charge (CTC) as specified in Appendix A applies
when transfernng any existing account or lnes to a Reseller Tanffed
non-recurnng charges will apply to new installations

A Subscriber Line Charge (SLC) will continue to be paid by the Reseller
without discount to USWC for each local exchange line resold under this
Agreement  All federal and state rules and regulations associated with
SLC as found in the applicable tanffs also apply

Reseller will pay to USWC the PIC change charge without discount
associated with Reseller end user changes of inter-exchange or
ntralLATA camners




Reseller agrees to pay USWC when its end user activates any services
or features that are billed on a per use or per activation basis subject to
the applicable discount in Appendix A as such may be amended pursuant
to Section IV E 1 (e g . continuous redial. last call return, call back calling
call trace, etc )

Resold services are available only where facilities currently exist and
are capable of providing such services without construction of additional
facilties or enhancement of existing facilities However, if Reseller
requests that facilities be constructed or enhanced to provide resold
services. USWC will review such requests on a case-by-case basis and

in its sole fitis feasible for USWC to
build or enhance facilities If USWC decides to build or enhance the
requested facilities, USWC will develop and provide to Reseller a price
quote for the construction If the quote is accepted, Reseller will be
billed the quoted price and construction will commence after receipt of
payment

Nonrecurring charges will not be discounted and will be billed at the
applicable Tariff rates

As part of the resold line. USWC provides and Reseller accepts, at this
time. operator services, directory assistance, and IntralATA long
distance with standard USWC branding Reseller is not permitted to alter
the branding of these services in any manner when the services are a
part of the resold line without the prior wntten approval of USWC
However, at the request of Reseller and where technically feasible.
USWC will rebrand operator services and directory assistance in the
Reseller's name, provided the costs associated with such rebranding are
paid by Reseller

Collateral and Training

The Parties will jointly develop procedures regarding Reseller's use of USWC's
retail product training materials. Except for any rights granted by USWC to
Reseller for the use or copying of product training matenal. product training

under this Ag shall be “Proprietary Information” as
descnbed in Section VIl O, and shall be subject to the terms and conditions
specified therein

Cooperation

The Parties agree that this Agreement involves the provision of USWC services
in ways such services were not previously available and the introduction of new
processes and procedures to provide and bill such services Accordingly, the
Parties agree to work jointly and cooperatively in testing and implementing
processes for p dering. ordering g and billing and
in reasonably resoiving issues which result from such mplememahon on a timely
basis
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ACCES3S TO OPERATIONAL SUPPORT SYSTEMS (OSS)

A The Parties acknowledge that USWC s developing a proposal for access to its
Operational Support Systems (OSS) to meet the requirements of the FCC's 1st
and 2nd Orders and to provide Reseller and other telecommunications carriers
with electronic interfaces for pre-ordering. ordering. repair and billing functions by
January 1, 1997 for Plain Old Telephone services (POTs) Subsequent phases
of the plan will incorporate the capabilities to support designed services for pre-
orderning. ordenng and repair. which are estimated o be available between the
second and third quarters of 1997 Reseller understands that USWC i1s
proposing that these interfaces will have the necessary mediation to protect the
integrity of the network and protect the privacy of customer information

The Parties further acknowledge that USWC is. or soon will be presenting its
0ss to state C for aj I 9 al of fees or
cost recovery methods that USWC may charge or use to charge Reseller in
connection with the design, and on-going and
support of the OSS ("OSS fees’) The Parties further acknowledge that
because the OSS s still in the conceptual stage of development at the time of
execution of this Agreement. USWC 1s unable to specify or estimate the amount
of OSS fees to be charged Reseller at this time

The Parties agree that, at such ime as the interfaces to USWC's OSS become

| and a state C. pp! USWC's OSS plan and
establishes OSS fees or cost recovery methods. the Parties will amend this
Agreement to incorporate terms and conditions regarding Reseller's access 1o
USWC's OSS. including OSS fees. on a state-by-state basis The Parties further
agree that Reseller may terminate this Agreement if the amount of OSS fees
turns out 10 be so excessive as to make the overall terms and conditicns of this
Agreement uneconomic for Reseller In the event of such termination, Reseller
snall give USWC (sixty) 60 days written notice

Prior to approval and deployment of USWC's OSS interfaces, USWC shall
continue to provide ali pre-ordenng, ordenng. repair and billing functions and
services through manual procedures outiined in a separately provided Resale
Resource Guide Such manual procedures shall be available where USWC's
OSS interfaces are unable to handle pre-ordering, ordenng. repair and billing
functions for the services available to Reseller under this Agreement

Reseller reserves the nght to intervene and participate in any manner in any
state C g that USWC's OSS interface proposal
including the establishment of OSS fees to the extent such participation is
permitted by a Commission

vi DIRECTORY LISTING.

USWC will accept at no charge one primary listing for each main telephone
number belonging to Resellers end user customer based on end user
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information provided tc USWC by Reseller USWC will place Reseller's listings
in USWC's directory listing database for directory assistance purposes and will
make listings available to directory publishers and other third parties Additional
terms and conditions with respect to directory listings are described in Appendix
B which by this reference is incorporated and made a part of this Agreement

VIl.  GENERAL PROVISIONS

A

Term

This Agreement shall be effective upon approval by a Commission(s) and shall
continue for a period of two (2) years Thereafter the Agreement shall continue
in force and effect unless and until a new agreement, addressing all of the terms
of this Agreement, becomes effective between the Parties. The Parties agree to
commence neg: on a new ag no later than 1% years after this
Agreement becomes effective This Agreement shall be effective pursuant to
Sections 251 and 252 of the Act

Biling

1 USWC shall bili Reseller and Reseller is responsible for all applicable
charges for the resoid services as provided herein. The Reseller shall
also be responsible for all tanffed charges and charges separately
dentified in this Agreement associated with services that the Reseller
reseils to an end user under this Agreement

USWC shall provide Reselier. on a monthly basis, within 7-10 days of the
last day of the most recent billing period, in an agreed upon standard
electronic billing format, billing information including (1) @ summary bill,
and (2) individual end user b- it inf t

with the samples provided to Reseller for Reseller to render end user
customer bills indicating all recurnrng and nonrecurring charges
£ with each indvidual s account for the most recent
billing period

Payment

1 Amounts payable under this Agreement are due and payable within thirty
(30) days after the bill date of USWC's invoice  Dunng the initial three
billing cycles of this Agreement, Reseller and USWC agree that
undisputed amounts shall be paid as provided herein Reseller and
USWC further agree that, duning said three billing cycle period, they will
cooperate to resolve amounts in dispute or billing process issues in a
timely manner but no later than sixty (60) days after the bill date of
USWC's invoice or identification and notice of the billing process issue
Disputed amounts will be paid within thirty (30) days following resolution
of the dispute

Fhestel SD6.3.47 doc




NA~E

AL A

Fhestel SD6.3.97 doc

After the three (3) month perod outhned in Section C 1 above. the
Reseller will pay the bill in full within 30 days after the bill date of the
invoice  Billing disputes will be processed and jointly resolved Any
disputed amounts that USWC remits to the Reseller will be credited on
the next billing cycle including an interest credit of 15% per month
compounded

A late payment charge of 15% applies to all billed balances which are
not pad by 30 days after the bill date shown on the invoice. USWC
agrees. however, that the ) of this p will be

for the initial three billing cycles of this Agreement and will not apply to
amounts billed during those three cycles

USWC may discontinue processing orders for the failure by Reseller to
make full payment for the resold services provided under this Agreement
within thirty (30) days of the due date on Reseller's bill USWC agrees,
however, that the of this pi will be for the
initial three billing cycles of this Agreement and will not apply to amounts
bilied during those three cycles

USWC may disconnect for the fallure by Reseller to make full payment
for the resoid services provided under this Agreement within sixty (60)
days of the due date on Reseller's bill Reseiler will pay the tanff charge
required to reconnect each end user line disconnecied pursuant to this
paragraph. USWC agrees. however, that the application of this provision
will be suspended for the first three billing cycies under this Agreement
and will not apply to amounts billed during those three cycles

USWC will not disconnect an end user customer without first obtaining
the approval of the Commission. USWC will notify Reseller ¢f the date of
Reseller's disconnection thirty (30) days prior to the effective date of the
disconnection Reseller shall notify its end user customers that service
will be on the date in USWC's notice to Reseller
for Reseller's failure to make payment due hereunder ten (10) days prior
to the effective date of Reseller's disconnection If Reseller is granted a
stay of the disconnection, then Reseller shall notify its end users that
service will be disconnected ten (10) days prior to the subsequent
disconnection date, if any. established by the Commission or by USWC
pursuant to Commission order

Collection procedures and the requirements for deposit are unaffected by
the application of a late payment charge

The Parties agree that this payment and dispute resolution process is a
new procedure and they further agree that this Section VIl C can be re-
opened for negotiation at any time within the first tweive (12) months of
this Agreement




USWC shall credt Reseller's account the amount due for any trouble or
out-of-service conditions in the same manner that USWC credits the
accounts of its own end-user customers and pursuant to any applicable
provisions in USWC's tanffs USWC shall reflect the amount of such
credits on an individual customer telephone number basis in the billing
information USWC provides Reseller

in the event billing disputes relate to service quality issues, the dispute
shall be referred to the USWC account executive assigned to Reseller
who will evaluate the facts and circumstances of the service quality
issues and will work with Reseller to resolve the dispute

Deposit

1 USWC may require Reseller to make a suitable deposit to be held by
USWC as a guarantee of the payment of charges Any deposit required
of an existing reseller 1s due and payable within ten days after the
requirement 1s imposed The amount of the deposit shall be the
estimated charges for the resold Service which will accrue for a two-
month period

When the service is terminated or when Reseller has established
satisfactory credit, the amount of the initial or additional deposit. with any
interest due as set forth in applicable tanffs, will, at Reseller's option.
either be credited to Reseller's account or refunded Satisfactory credit
for a reseller 1s defined as tweilve consecutive months service as a
reseller without a termination for nonpayment and with no more than one
of intent to t te Service for pay t Interest will be
paid on cash deposits at the rate applying to deposits under applicable
Commuission rules, regulations, or tarffs. Cash dcpomh and accrued
interest will be credited to account or
upon the earlier of the termination of this Agreement or one full year of
timely payments in full by Reseller The fact that a deposit has been
made does not relieve Reseller from any requirements of this Agreement

Taxes

Reseller shall be respo for the J and remittance of all
federal, state or local sales, use, excise or gross receipls taxes, fees or
surcharges (collectively “Taxes®) imposed on or with respect to its sale of
services or under this Ag except those Taxes which
are explicitly required by a governmental authority to be collected by USWC
Reseller shall seek sale for resale from any
or taxing body for payment of any and all Taxes related to Rosellerl purchase of
services or equipment from USWC under this Agreement  Until such time as
are or Reseller shall pay USWC for the amount
of any such Taxes that USWC s required to pay or collect Reseller shall in no
event be lable for payment of any income taxes payable by USWC
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Force Majeure

Neither Party shall be responsible for delays or failures in performance resulting
from acts or occurrences beyond the reasonable control of such Party.
regardiess of whether such delays or failures in performance were foreseen or
foreseeable as of the date of this Ag g. without fire
explosion, power failure, acts of God, war, revolution, civil commotion, or acts of
public enemies, any law, order, or of any
government or legal body. or labor unrest. including, without limitation, strikes.
slowdowns, picketing or boycotts, or delays caused by the other Party or by
other service or equipment vendors, or any other circumstances beyond the
Party's reasonable control. In such event, the Party affected shall, upon giving
prompt notice to the other Party, be excused from such performance on a day-
to-day basis to the extent of such interference (and the cther Party shall likewise
be excused from performance of its obligations on a day-for-day basis to the
extent such Party’s obligations relate to the performance so interfered with). The
affected Party shall use its best efforts to avoid or remove the cause of non-
performance and both parties shall proceed to perform with dispatch once the
causes are removed or cease

Responsibility of Each Party

Each Party is an independent contractor, and has and hereby retains the right lo
exercise full control of and supervision over its own performance of its
under this Ag and retains full control over the employment.
direction and ge of all p g in the
performance of such obligations Each Party will be sulely responsible for all
matters relating to of such including with social
secunty taxes, withholding taxes and all other regulations governing such
matters  Each Party will be solely responsible for proper handllng storage.
transpert and disposal at its own of all (i) that it
or its contractors or agents bring to, create or assume comrol over at Work
Locations or, (i) Waste resulting or in
with its or its contractors’ or agents’ activities at lhe Wark Locations  Subject to
the Iimitations on liability and except as in this Ag
each Party shall be responsible for (i) its own acts and performance of all
obligations imposed by Law in with its legal
status and property, real or personal and, (1) the acts of its own affiliates.
employees, agents and contractors during the performance of that Party's
obligations hereunder

Limitation of Liability

Except for indemnity obligations. each Party's liability to the other for any loss

related to or ansing out of any negligent act or sion in its perf of this
Agreement, whether in contract or in tort. shall be imited to the total amount that
1s or would have been charged to the other Party by such negligent or breaching
Party for the service(s) or function(s) not performed or improperly performed
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In no event shall either Party be hable to the other in connection with the
provision or use of services offered under this Agreement for indirect, incidental
consequential. reliance or special damages. including (without limitation)
damages for lost profits lost revenues, lost savings suffered by such other
Parties regardiess of the form of action, whether in contract. warranty, strict
lability. or tort g (without of any kind and
regardiess of whether the Parties know the possibility lhal such damages could
result  Nothing contained in this Section H shall hmit USWC: or Reseller's
liability to the other for (i) wallful or g gross
negligence). (i) bodily injury, death or damage to tangible real or tangible
personal property proximately caused by USWC's or Reseller's negligent act or
omission or that of their agents, s or nor
shall anything contained in this section limit the parties mdemmﬁcahon
obligations, as specified below

Indemnification

1 Each of the Parties agrees to release. indemnify, defend and hold
harmiess the other Party and each of its officers, directors. employees
and agents (each an “Indemnitee’) from and against and in respect of
any loss. debt. liability, damage, obligation, claim, demand, judgment or
settlement of any nature or kind, known or unknown, liquidatea or
unliquidated including, but not limited to, costs and attorneys’ fees.
whether suffered, made, instituted. or asserted by any other party or
person. for invasion of privacy, personal injury to or death of any person
or persons, or for loss. damage to, or destruction of property, whether or
not owned by others. resulting from the indemnifying Party's

per . breach of Law, or status of its employees.
agents and subcontractors, or for failure to perform under this
Agreement, regardiess of the form of action

The indemnification provided herein shall be conditioned upon

a The indemnified Party shall promptly notify the indemnifying Party
of any action taken against the indemnified Party relating to the
indemnification Failure to so notify the Indemnifying Party shall
not relieve the Indemnifying Party of any lability that the
Indemnifying Party might have, except to the extent that such
failure prejudices the Indemnifying Party's ability to defend such
Claim

The indemnifying Party shall have sole authority to defend any
such action, including the selection of legal counsel. and the
indemnified Party may engage separate legal counsel only at its
sole cost and expense
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In no event shall the indemnifying Party sett'e or consent to any
judgment pertaining to any such action without the prior written
consent of the indemnified Party

Patents and Trademarks

1
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Neither Party shall have any obligation to defend, indemnify or hold
harmless. or acquire any license o right for the benefit of, or owe any
other obligation or have any liability to. the other based on or arising from
any claim, demand. or proceeding (hereinafter “claim”) by any third party
alleging or asserting that the use of any circuit, apparatus, or system. or
the use of any software, or the performance of any service or method, or
the provision of any facilties by either Party under this Agreement
constitutes direct or contributory infringement, or misuse or
misappropnation of any patent, copyright, trademark, trade secret, or any
other propnietary or intellectual property right of any third party

No license or affiliation

Nothing in this Agreement shall be construed as the grant of a

license. either express or implied, with respect to any patent
logo. trade secret or any other

mlellecmal property nght now or hereafler owned, controlled or

licensable by either Party. Reseller may not use any patent
logo. trade secret or other

mlehaclual property right of USWC or its affiliates without
ofa g the Parties

Reselier shall not, without the express wrntten permission of
USWC, state or imply that. 1) Reseller is connected. or in any
way affihated with USWC or its affiliates or, 2) Resellei is part of
a joint business association or any similar arrangement with
USWC or s affiliates or, 3) USWC and its affiliates are in any
way sponsoring. endorsing or certifying Reseller and its goods
and services or, 4) the resold goods and services are in any way
associated with or onginated from USWC or any of its affiliates
Notwithstanding the above, Reseller may state in response 10 a
specific customer inquiry concerning the origin of the resold
services that “Reseller is reseling USWC services” No other
statements may be made

Notwithstanding the above, unless otherwise prohibited by USWC
P to an p herein, Reseller may use the phrase
“(Name of Reseller) 1s a reseller of U S WEST Communications services”
(the “Authorized Phrase”) in Reseller's printed matenals provided

2) The Authonzed Phrase is not used in connection with any goods
or services other than USWC services resold by Reseller
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Reseller's use of the Authorized Phrase does not. in USWC's sole
discretion, cause customers to believe that Reseller is USWC

The Authorized Phrase. when displayed, appears only in text form
(Reseller may not use the U S WEST logo) with all letters being
the same font and point size.  The point size of the Authorized
Phrase shall be no greater than one fourth the point size of the
smallest use of Reseller's name and in no even shall exceed 8
point size

Reseller shall provide all printed matenals to USWC for its pnor
written approval

If USWC determines that Reseller's use of the Authonized Phrase
causes customer confusion, USWC may in it's sole discretion
immediately terminate Reseller's right to use the Authorized
Phrase

Upon termination of the Reseller's right to use the Authorized
Phrase or termination of this Agreement, all permission or nght to
use the Phrase shall cease to exist and
Reseller shall inmediately cease any and all such use of the
Authorized Phrase Reseller shall either promptly return to USWC
or destroy all inits or control di the
Authorized Phrase

Reseller acknowledges the value of the marks “U S WEST” and ‘U S
WEST Communications™ (the "Marks®) and the goodwill associated
therewith and acknowledges that such goodwill is a property right
belonging to U S WEST, Inc. and USWC respectively (the “Owners’)
Reseller recognizes that nothing in this Ags is

as an assignment or grant to Reseller of any right, title or interest in or to
the Marks and that this Agreement does not confer any nght or license to
grant sublicenses or permission to third parties to use the Marks and is
not assignable Reseller will do nothing inconsistent with the Owner's
ownership of the Marks, and all rights, if any , that may be acquired by
use of the Marks shall inure to the benefit of the Owners Reselier will
not adopt, use (other than as authorized in Section 3 herein ) register or
seek to register any mark anywhere in the world which is identical or
confusingly similar to the Marks or which is so similai thereto as to
constitute a deceptive colorable imitation thereof or to suggest or imply
some p, or by the Owners, The
Owners make no g g its p of any nghts in or
the validity of the Marks

As a condition to the access or use of patents, copynghts, trade secrets
and other intellectual property (mcludmg 'u!twave) owned or controlled by
a third party to the extent Y i this Ag or
specifically required by the then apphcabh federal and state rules and




regulations relating to resale and access to telecommunications facilities
and services, the party providing access may require the other upon
written notice, from time to time, to obtain permission for such access or
use, make all pay in with g such

and providing evidence of such permission

Warranties

NOTWITHSTANDING ANY OTHER PROVISION OF THIS AGREEMENT, THE
PARTIES AGREE THAT NEITHER PARTY HAS MADE, AND THAT THERE
DOES NOT EXIST, ANY WARRANTY, EXPRESS OR IMPLIED, INCLUDING
BUT NOT LIMITED TO WARRANTIES OF MERCHANTABILITY AND FITNESS
FOR A PARTICULAR PURPOSE

Assignment

This Agreement is unique in nature and the result of negotiations between the
Parties.  As such, this Agreement can be assigned only with the prior written
consent of the non-assigning Party, which consent shall not be unreasonably
withheld

Default

If ether Party defaults in the payment of any amount due hereunder, or if either
Party violates any other provision of this Agreement, and such default or violation
shall continue for thirty (30) days after written notice thereof, the other Party may
terminate this Agreement forthwith by written instrument. The failure of either
Party to enforce any of the provisions of this Agreement or the waiver thereof in
any instance shall not be construed as a general waiver or relinquishment on its
part of any such provision, but the same shall, nevertheless, be and remain in
full force and effect

Severability

The Parties recognize that the FCC has promulgated rules addressing issues
contained in this Agreement. To the extent that certain of the rules contained in
the FCC 1st Order and the FCC 2d Order are deemed by the courts to be not
effective, this contract shall be modified to comport with the final court decisions
and subsequent FCC or state Commission decisions or rules issued to comply
with the courts’ decisions. If any other term, condition or provision of this
Agreemant is held to be invalid or unenforceable for any reason, such invalidity
T

or y shall not the entire Agi g

shall be construed as if it did not contain the invalid or unenforceable provision or
provisions, and the rights and obligations of each Party shall be construed and
enforced accordingly, provided, however, that in the event that such invalid or
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unel p are el ts of this Ag

and. in (he opinion of eslhev pany substantially impair the nghts or obligations of
either party, Reseller and USWC shall promptly negotiate a replacement
provision or provisions If the Parties cannot negotiate such a replacement
provision or provisions, the Parties may agree to terminate the Agreement, In the
event of termination as described herein for service arrangements made
available under this Agreement and existing at the time of termination, those
arrangements shall continue without interruption under either a) a new
agreement executed by the Parties. b) standard resale terms and conditions
approved and made generally effective by the Commission, or c) tanff terms and
conditions generally available to resellers If a) does not come about, or b) or ¢)
are not available, the Agreement shall remain in effect until a replacement
provision 1s dete ed through

Nondisclosure

All information including, but not imited to, specifications, drawings
sketches, models, tools, technical information. employee records, maps
financial reports, and market data, (i) furnished by one Party to the other
Party or to which one Party provides to the other Party access (such as
tc a database) dealing with customer specific. facility specific. or usage
specific information, or (n) in wntten. graphic. electromagnetic, or other
tangible form and marked at the time of delivery as "Confidential
“Propnetary”, or other similar legend. or (i) communicated orally or by
visual p and d to the g Party at the time of

delivery, or by written notice given to the receiving Party within ten (10)
days after delivery, to be "Confidential® or "Proprietary” (collectively
referred to as "Proprietary Information”), shall remain the property of the
disclosing Party

Upon request by the disclosing Party, the receving Party shall return all
tangible copies of Propnetary Information, whether written, graphic or
otherwise, except that the receiving Party may retain one copy for
archival purposes

The recewing Party acknowledges and agrees that Propnetary
Information constitutes trade secrets of the disclosing Party The
receiving Party shall maintain in confidence all of the disclosing Party's
Propretary Information and shall use the disclosing Parly's Propnetary
Information only for performing the , or

any nghts granted. in this Ag Only the and aganu
with a need to know shall have access to the Propnetary Information and
each such employee and agent shall be advised of his or her obligations
under this Section O  Neither Party shall use the other Party's
Propnetary Information for any other purpose except upon such terms
and conditions as may be agreed upon between the parties in writing
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Unless otherwise agreed. the obligations of confidentiality and non-use
set forth in this Agreement do not apply to the extent that such
Proprietary Information

a was at the time of receipt already known to the receiving Party
free of any oblig: to keep it (e by written
records prepared prior 1o delivery by the disclosing Party)

1s or becomes publicly known through no wrongful act of the
receiving Party

1s nghtfully received from a third person having no direct or
indirect secrecy or c 1 to the g Party
with respect to such information; or

s y by g Party who do
not have access to the Proprietary Information;

1s disclosed to a third person by the disclosing Party without
restrictions on disclosure

is approved for release by written authorization of the disclosing
Party. or

is required to be made public by the recewving Party pursuant to

fa g or order, that
the receiving Party shall give suffi notice of the t
to the disclosing Party to enable the disclosing Party to seek
protective orders where possible

USWC grants Reseller the limited. personal, nonexclusive iight and
license to access and use information contained in certain of USWC's
databases (Directory Assistance and Operator Services databases,
certain Advanced Intelligent Network databases and Operation Support
System databases) but only to the extent as specificaliy required by the
then applicable federal and state rules and regulations relating to access
to and use of such databases, as they may be amended from time to
time, and for no other purpose. Without limiting the generality of the
foregoing. this right and license to Reseller does not include the license
and right to extract or copy (including by any manual, mechanical or
electronic means) or use any such database information, in whole or in
part, to enhance the quality of any of Reseller's own database services or
offerings, as inputs to Reseller's or other's directory assistance or
directory publishing operations or for the creation of marketing
databases. in the absence of USWC's prior written consent. Reseller
agrees that any and all information contained in any of such USWC's
databases shall be Propnetary Information subject to the terms and
conditions of this section O, provided. however, that Sections 4 a. b, and
¢ shall not apply even though the individual parts or components of the
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information contained in any such databases may otherwise fall within
such Sections

NPT

g any other of this Ag the
Information prowisions of this Agreement shall apply to all mfo(manon
furnished by either Party to the other in furtherance of the purpose of this
Agreement. even if furnished before the date of this Agreement

wun.

The Parties acl that this Agl contains

confidential information that may be Propnietary )
by either or both Parties. and agree to limit distribution of this Agreement
to those in their with a need to know the
contents of this Agreement

Survival

Any ||ab-|mes or obligations of a Party for acts or omissions prior to the
car or of this Agl any of a Party under the
p g Ci on
liability, and any other provisions of this Agreement which by their terms. are
contemplated to survive (or to be performed after) termination of this Agreement
shall survive cancellation or termination thereof

Dispute Resolution

Except as provided by the Act, if any claim, controversy or dispute between the
Parties. their agents, employees, officers, directers or affiiated agents
("Dispute”) cannot be settled through negotiation, it shall be resolved by
by a single ged in the practice of law. under
the then current rules of the American Arb«rahon Association ("AAA"). The
Federal Arbitration Act, 9 USC Secs. 1-16, not state law, shall govern the
arbitrability of all Disputes. The arbitrator shali not have authority to award
punitive Ail by the AAA rules shall
apply The arbitrator's award shall be final and binding and may be entered in
any court having junisdiction thereof Each Party shall bear s own costs and
attorneys’ fees, and shall share equally in the fees and expenses cf the
arbitrator. The laws of the state where the services subject to this Agreement
are provided shall govern the construction and interpretation of this Agreement

State Commission Arbitration Issues

In the event Reseller and USWC are unable to agree on certain issues during
negotiation, the Parties will identify such issues for arbitration before an
appropnate state regulatory agency Only those points identified by the Parties
for arbitration will be submitted All other terms on which the Parties reach
agreement will be submitted for approval in their final form
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Governing Law

This Agreement shall be deemed to be a contract made under and shall be
construed. interpreted and enforced in accordance with the Act. where
applicable. and the laws of the state of South Dakota and shall be subject to the
exclusive junsdiction of the courts in that state, uniess otherwise provided by the
Act

USWC shall be responsible for obtaining and keeping in effect all Federal
Communications Ci state reg y C authonty
and other regulatory approvals that may be required in connection with the
performance of its obligations under this Agreement Reseller shall be
responsible for obtaining and keeping in effect all Federal Communications
Ci ). state reg y C: authority and other regula-
tory approvals that may be required in connection with its offering of services to
Reseller C by this Ag

Limitation of Action

No arbitration demand or judicial action, regardless of form. ansing out of the
transaction(s) under this Agreement, whether in contract, tort, or other theory,
may be brought by either party more than two (2) years after the cause of action
accrues

Joint Work Preduct

This Agreement is the joint work product of representatives of the Parties For
convenience, it has been drafted in final form by one of the Parties Accordingly
n the event of ambiguities, no inferences will be drawn against either Party
solely on the basis of authorship of this Agreement

Notices

Any notices or other communications required or permitted to be given or
delivered under this Agreement shall be in hard-copy writing (unless otherwise
specifically provided herein) and shall be sufficiently given if delivered personally
or delivered by prepaid overnight express service to the following (unless
otherwise specifically required by this Agreement to be delivered to another
representative or point of contact)

Any notices required by or concerning this Agreement shall be sent to the Parties
at the addresses shown below

uswc Reseller
Katherine L Fleming Brad VanLeur
U S WEST Communications Firstel, Inc

Interconnection Services Sales & Marketing Director
1801 Calfornia, Suite 4920 110 South Phillips, Suite 202
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Denver, Colorado 80202-9184 Souix Falls, SD 57102

303-896-6100 (phone) 605-332-3232 (phone)
303- 896-9641 (fax) 605-332-8004 (fax)

Each Party shall inform the other of any changes in the above addresses

No Third-Party Beneficiaries

Except as may be specifically set forth in this Agreement, this Agreement does
not provide and shall not be construed to provide third parties with any remedy,
claim, hability. reimbursement, cause of action, or other privilege

Publicity and Advertising

Neither party shall publish or use any advertising, sales promotions or other
publicity materials that use the other party's name, logo, trademarks or service
marks without the prior written approval of the other party

Amendmants or Waivers

Except as p in this Ags . no or waiver of any
provision of this Agreement, and no consent to any default under this
Agreement, shall be effective uniess the same is in writing and signed by an
officer of the Party against whom such amendment, waiver or consent is
claimed

Most Favored Nation

The Parties agree that the provisions of Section 252(1) of the Act shall apply,
including state and federal interpretive regulations in effect from time to time.

Executed in Counterparts
This Agreement may be executed in any number of counterparts, each of which

shaii be deemed an original; but such counterparts shall together constitute one
and the same instrument

Headings of No Force or Effect

The headings of Articles and Sections of this Agreement are for convenience of
reference only, and shall in no way define, modify or restrict the meaning or
interpretation of the terms or provisions of this Agreement
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FAX NO. 605 3328004

This Agreement constitutes the entire agreement between the Parties and
supersedes all prior oral or written

g P
and with respect to the
subject matter hereof This Agreemaent shall prevail in the event of any conflict
between the "Resale Resource Guide® and the terms and conditions of this
Agreement.

IN WITNESS WHEREOF, the parties hereto have caused this Agreement to be executed by
their duly i

FIRSTEL, Inc. us W/ES" Commuﬁl/e,ﬂ , Inc.
. é é,i Y ZL ‘
/

S

Kathtvia L Flem .
Name Printed/Typed \

‘VENL l_._)c'c.hv' ,\m-,.ud’
Title

5 i e
Date

ilgmmn does not waive any rights of either Party to seek administrative/judicial review
of all or part of the Agreement or to reform this as @ result of
administrative/judicial review and/or future g the Parties
r this Agreement.

|




APPENDIX A
LOCAL EXCHANGE SERVICES
RESALE OF SERVICES

The Parties agree the following charges apply to the Resale of Local Services
1. Nonrecurring Charges

a Customer Transfer Charge (CTC) The following nonrecurring charges apply
when converting a USWC account to a Reseller account or when changing an end user
from one reseller to another

Mediated access (OSS) usoc Nonrecurring Charge
* Residence
First Line $1264
Each Additional Line $11.16
* Business
First Line $16.80
Each Additional Line $13.93
Non-Mediated Access
(Manual)
* Residence and Business
First Line $22.20
Each Additional Line $16.38

b. Product Specific Nonrecurring Charge: As set forth in USWC tariffs, the product
specific nonrecurring charges, without discount, will apply when additional lines or trunks
are added or when the end user adds features or services to existing lines or trunks.

2 The following USWC services are available for resale at the rates listed below:

Category: Discount Rate
« Basic Exchange Business, PBX Trunks 12%
* ISDN, Frame Relay 12%
* Listings, CO Features 12%

IntraLATA toll is available for resale at the contract toll rates listed below without application of a
further wholesale discount:

Rate Per Minute of Use
10

South Dakota
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APPENDIX A - Continued

3 The following services are available for resale under this Agreement but are not included in
the wholesale pricing reflected above unless and until the state public utilities Commission in a
particular state orders that wholesale discount rates are generally available to resellers with
respect to these products in that state

Basic Exchange Residence Line

Centrex

Private Line

Special Access

Public Access Lines

Volume Discount and/or Term g
contracts or USWC tariffs)

4. The following services are not available for resale

Lifeline

Concession Service

Technical Tnals

Grandfathered Products and Services {except to customers currently served with
such services)
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APPENDIX B
DIRECTORY LISTINGS

Directory Listings
1 Scope

a Reseller Listings Service ("Listings’) consists of USWC placing the names, addresses
and telephone numbers of Reseller's end users in USWC's listing database, based on end
user information provided to USWC by Reseller USWC is authorized to use Listings in
Directory Assistance (DA) and as noted in 1 D tor 1 D

b Reseller will provide in standard, format, and USWC will accept at no charge. one
pnmary listing for each main telephone number belonging to Reseller's end user customers
Pnmary listings are as defined for USWC end users in USWC's general exchange tariffs
Reseller will be charged for privacy listings and premium listings, e g . additional. foreign. cross
reference, informational, etc . at USWC's general exchange listing tariff rates minus the
applicable standard resale discount in each state

c USWC will furnish Reseller the Listings format specifications. USWC cannot accept
Listings with advance completion dates

d Reseller grants USWC a non license to Listings intc its
directory assistance database Reseller hereby selects one of two options for USWC's use of
Listings and dissemination of Listings to third parties

EITHER

i Treat the same as USWC's end user listings - No prior authorization 1s needed ‘or
USWC to release Listings to directory publishers or other thira parties. USWC will incorporate
Listings information in all existing and future directory assistance applications developed by
USWC Reseller will authorize USWC to sell and otherwise make Listings available to
directory publishers including USWC's publisher affiliate for inclusion in white pages published
on USWC's behalf USWC shall be entitled to retain all revenue associated with any such
sales Listings shall not be provided or sold in such a manner as to segregate end users by
camer

OR

n  Restrict to USWC's directory i - Prior q! by

for all other uses. Reseller makes its own, separate agreements with USWC. third parties
and directory publishers for all uses of its listings beyond DA USWC will sell Listings to
directory publishers (including USWC'S publisher affiliate for inclusion in white pages
published on USWC's behalf). other third parties and USWC products only after third party
presents proof of Reseller's authonization USWC shall be entitied to retain all revenue
associated with any such sales Listings shall not be provided or sold in such a manner as to
segregate end users by carner

Fhrste SD-6.3.97 doc




e To the extent that state tariffs limit USWC's hability with regard to Listings, the applicable
state tanff(s) 1s incorporated herein and supersedes Section VII. G , “Limitation of Liability", of
this Agreement with respect to Listings only

2 USWC Responsibilities

USWC s for g Listings, g entering

g and g Listings in with Resel!er orders USWC will laka
Ieasonable steps in accordance with industry to blished and
non-listed listings provided that Reseller has supplied USWC the necessary privacy indicators
on such Listings

USWC will include Reseller’s Listings in USWC's Directory Assistance service to ensure that
callers to USWC's Directory service have Yy access to Reseller's
Listings

USWC will incorporate Reseller's Listings provided to USWC in the white pages directory
published on USWC's behalf

3. Reseller Responsibilities

a Reseller agrees to provide to USWC its end user names, addresses and telephone
numbers in a standard format, as specified by USWC

b Reseller will supply its ACNA/CIC or CLCC/OCN, as appropriate. with each order to
provide USWC the means of identifying Listings ownership

c Reseller and the end user to USWC is
accurate and correct. Reseller further and that it has all Listings
p to USWC, g end user on use such as non-published
and non-isted. Reseller shall be solely responsibie for knowing and adhering to state laws or
rulings regarding Listings (e g . no solicitation requirements in the states of Arizona and
Oregon, privacy requirements in Colorado), and for supplying USWC the applicable Listing
information

d Reseller is responsible for all dealings with and on behalf of Reseller's end users,
including

| All end user account activity, e g, end user queries and complaints

[ All account maintenance activity, e.g . additions, changes, issuance of orders for
Listings to USWC

il D g privacy and coding the privacy indicators for
Reseller's end user information. If end user information provided by Reseller to USWC does
not contain a privacy indicator, no privacy restrictions will apply

v Any additional services requested by Reseller's end users
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BEFORE THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF SOUTH DAKOTA

IN THE MATTER OF THE AGREEMENT FOR
SERVICE RESALE BETWEEN FIRSTEL, INC. SUPPLEMENT TO STAFF
AND U S WEST COMMUNICATIONS, INC.
ANALYSIS AND
RECOMMENDATION

TC 97-032

On May 23, 1997, the undersigned staff attorney filed an analysis and
recommendation with the Public Utilities Commission (Commission) in this docket The
docket came up for consideration at the Commission's regular meeting on June 3, 1997
it was not approved at that ime The parties to the above-captioned agreement have
submitted another Agreement dated June 5 1997 for Commission approval | have
reviewed this second agreement and would offer the following analysis for the

Commissien’s consideration

1__Payment and disruption of service to the consumer.

My original concern was that in the event of a billing dispute between Firstel and
U S WEST that customers would be left stranded if U S WEST terminated service to
Firstel The new Agreement on page 15 paragraph 5 addresses this situation and
provides some safeguards for consumers U S WEST agrees not to disconnect an end
user without first obtaining Commission approval Further. Firstel as the reseller must
notify end users that Service will be disconnected at least 10 days prior to the

disconnection date unless a continuance 1s granted and then the 10 day notice must be




before the new disconnection date Presumably this means that the reseller must notify
the end user of the end user's disconnection from U § WEST and the bottom line 1s that
U S WEST will not disconnect the end user without first obtaining Commission approval

This does provide significantly greater protection for the end user than the prior
version of the Agreement provided The Commission is urged to consider whether this is
sufficient in their mind to protect end users in the event of billing disputes between Firstel

and U S WEST

2. Warranties

The new Agreement does not have language on this that is different from the first
version | would continue to question the propriety of the ianguage in the same manner
as indicated in my first analysis and recommendation In doing this. especially with regard
to my first recommendation about an assurance of minimal levels of performance. | am not
unmindful of the requirements of 47 U S C Sec 251 (c)(2)(C) which define the duties of
the incumnbent local exchange carner However. language similar to that which | proposed
in my first recommendation in this docket was proposed in the US WEST/AT&T arbitration

My current recommendation is based on the fact that there are not any direct
measurements of qualty (DMOQs) upon which this critical performance 1s measured
therefore. | continue to recommend some contractual assurance that Firstel will receive

quality service from U S WEST during the course of this Agreement

3_Governing Law
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My previous objection was to confusion that may be caused by the existing
language as to what state’'s law might apply ntractual disputes The revised
Agreement on page 25 paragraph S. addresses this and specifies that the Agreement
1s made and interpreted in accordance with the Telecommunications Act of 1996 where
applicable and the laws of South Dakota and s subject to the exclusive jurisdiction of
South Dakota courts unless the Act provides otherwise

My objection to this section has been adequately addressed

Respectfully submitted mus[ggay of June, 1997

Camron Hoseck

Staff Attorney




CERTIFICATE OF SERVICE

| hereby certify that copies of Supplement to Staff Analysis and Recommendation
were served on the following by mailing the same to them by United States Post Offic 3

First Class Mail, postage thereon prepaid. at the address shown below on this the /9 7%
day of June, 1997

Wiliam P Heaston Tamara A Wilka

Senior Attorney Attorney at Law

U S WEST Communications, Inc Boyce, Murphy. McDowell & Greenfield, L L P
1801 California, Suite 5100 P O Box 5015

Denver. CO 80202 Sioux Falls, SD 57117-5015

Brad VanLeur

FirsTel, Inc

110 South Phillips. Suite 202
Sioux Falls, SD 57102

Camron Hoseck

Staff Attorney

South Dakota Public Utilities Commission
500 East Capitol

Pierre. SD 57501
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June 11, 1997

Mr. Camron Hoseck

South Dakota Public Utilities Commission
State Capito! Building

Pierre, South Dakota

RE: TC97-032
Resalc Service Agreement between Fitstel, Inc. and U S WEST Communications

Dear My. Hoseck:

Nmmhmn@m.mhlowﬁmhmouymmm the
contract, dated June 5, 1997 and recently refiled with the South
Dmmmmcm“mmuwmvmc,wh
paragraph 5 and Section VII, S. “Goveming Law”. Other than these two changes, the
refiled contract is the same a5 the contract which was previously filed and considered
by the Commission.

Please call me on 303-793-6345 if you have any questions.

Very truly yours,

e

Susan Keesen

¢ Bill Heastoa, US WEST
Fred Thunman and Brad Van Lewr, Firstel, Inc.

AV TABINAN) [ L2150 26, BT N




BEFORE THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF SOUTH DAKOTA

IN THE MATTER OF THE FILINGBY US ) ORDER APPROVING
WEST COMMUNICATIONS, INC. FOR ) NEGOTIATED AGREEMENT
APPROVAL OF AN AGREEMENT FOR )
SERVICE RESALE BETWEEN FIRSTEL, INC. ) TC97-032
AND U S WEST COMMUNICATIONS, INC. )

On March 31, 1997, the Public Utiities Commission (Commission) received a filing from U S
WEST Communications. Inc (US WEST) In this filng. U S WEST requested Commussion approval
of a negotiated Agreement for Service Resale with FisTel Inc (FirsTel) pursuantto 47 US C §§

252(a)(1) and 252(e)

On Apnl 3 1997 the Commussion electronically transmitted notice of this filing to interested
ndwiduals and entties  The notice stated that any person that wanted to comment on the request
for approval of the negotiated Agreement for Service Resale could do so by filing wntten comments
with the Commission and the parties to the agreement no later than Apnl 21, 1997 Wntten
comments were filed by staff

Atts June 3 1997 meetng the Commussion considered whether 1o approve the negotiated
Agreement for Service Resale between FirsTel and U S WEST  In hght of staff's analysis. the matter
was deferred At its June 24 1997 meeting. the C i a revised agree and
staff's analysis of it The Commussion has junsdiction over this matter pursuant to SDCL Chapter
49-31 and the federal Telecommunications Act of 1996 Upon review of the revised agreement. the
Commussion found that as required by 47 U S C § 252(e)(2)(A). the revised agreement does not
disciminate agans! a telecommunications carner not a party to the revised agreement nor is the
:mplementation of this revised agreement inconsistent with the public interest, convenience. and
necessity The Commuission unanimously voted to approve the negotiated redrawn Agreement for
Service Resale dated June 5 1997

It 1s therefore

ORDERED. that pursuant to 47 US C § 252(e) the C the
Agreement for Service Resale between FirsTel and U S WEST. said Agveemem being aaled June
5 1997

Dated at Pierre. South Dakota. this 25th day of June. 1997

CERTIFICATE OF SERVICE BY ORDER OF THE COMMISSION

The undersgned hersty cenfies that ths

Gocment fuas Deen served foday Upon al paes
ord i thes Gorket. 35 ksted on ¥

service it by lacsmie of by firs! class

propey addtessed enveicpes win charges

prepad theregn

PAM NELSON Commissioner

/ e/ 44',,(/ At
LASKA SCHOENFELDER. Commissioner
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U'S WEST, Inc

December 10, 199

Mr Wilham Bullard, Jr | Executive Director
South Dakota Public Utilities Commission
500 East Capitol Avenue

Pietre. SD 57501

Re First Amendment to Agreement for Service Resale
between U'S WEST Commumications, Inc and
Firstel, Inc
Docket No TC97-032

Dear Mr Bullard

Please find enclosed for tiling an onginal and ten copies of an executed First
Amendment to the above referenced Agreement. which negotiated Agreement was approved
by the Commission on June 25. 1997

Please date stamp the additional copy enclosed and return in the self-addressed
stamped envelope enclosed  Thank you for vour cooperation

Ul im /7/1%.

William P Heaston

WPH mb

Enclosures

Mr Brad Vanleur
Furstel, Inc
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FIRST AMENDMENT TO AGREEMENT FOR SERVICE RESALE (SOUTH DAKOTA)
BETWEEN FIRSTEL, INC. AND U S WEST COMMUNICATIONS, INC

This First Amendment (‘First Amendment’) 1s made and entered into by and between
U S WEST Communications. Inc (‘USWC’) and Firstel. Inc ("Reseller’)
RECITALS

USWC and Reseller entered into that certain Agreement for Service Resale executed by
Reseller on June 4, 1997 and by USWC on June 6. 1997 (the “Agreement ). and

USWC and Reseller wish to amend the Agreement for the state of South Dakota under the
terms and conditions contained herein

AGREEMENT

In of the mutual pi and ges to the parties. the parties incorporate
by reference and agree to the accuracy of the above recitals and further agree as follows

1 DESCRIPTION OF AMENDMENT AND MODIFICATIONS:

1 A new paragraph D shall be added to Section Il (Scope) of the Agreement as
follows

‘D This Agreement is entered into as a result of both private negotiations between
the Parties and the incorporation of some of the results of arbitrated decisions by
the Commuission. acting pursuant to Section 252 (b) of the Act, and involving

gl of other parties. The Parties have included

for convenience certain rates, terms, or conditions in this Agreement which
reflect rates, terms. or conditions established in some or all of those other

Reseller ackr g (1) that those rates terms, or conditions
are extended only because of the arbitrated results in other Jdockets (2) that

USWC intends to appeal certain of those decisions and (3) that any

negctiations, appeal, stay injunction, or similar proceeding impacting the

applicability of those rates. terms, or conditions to the local service providers who
were parties t0 those arbitrations will simifarly impact the applicability of those
rates. terms or conditions to Reseller The Parties further recognize that this

Agreement is subject to the genernc 1gs by the C 9

the services in this Agreement *

12 Section IV E 1 (Resale Services/Rates and Charges) of the Agreement shall be
deleted in its entirety and replaced with the following

A Resold services as listed in Appendix A are available for resale at the
applicable discount percentage or rate per minute set forth in Appendix A
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or at the retail tanff rates for services available for resale but excluded
from the wholesale pricing arran, t in this Agreement

The discount rate set forth in Appendix A s pending before the
Commission as a result of the March 20 1997 arbitrator s decision in
TC96-184. “In the Matter of the Interconnection Contract Negotiations
between AT&T Communications of the Midwest Inc and U S WEST
Communications. Inc pursuant to 47 USC Section 252 (the ‘ATAT
Arbitration’). which decision recommended the services which should be
available for resale and a wholesale discount rate of 15 49% (the "AT&T
Rate’) The Parties hereby agree that whatever services and wholesale
discount rate the Commission establishes in its final decision in the AT&T
Arbitration shall become effective with respect to this Agreement on a
going-forward basis and without true-up to the effective date of this
Agreement on the date of the Commission s decision Appendix A will be
modified to reflect such rates and services. if necessary

if the wholesale discount rates established in the AT&T Arbitration are
established as intenm rates and are pending the outcome cf a final
Commission decision in an interconnection cost docket. such rates as
adopted in this Agreement will be subject to true-up from the date those
rates became effective in this Agreement to the effective date of the final
interconnection cost docket order

It 1s the intent of the Parties that  the ATAT Rate 1s changed by any
negotiations, appeal. stay injunction settiement or similar proceeding
the AT&T Rate made available to Reseller shall be impacted in the same
way and to the same extent If the AT&T Rate or applicabiity of the
wholesale discount rate(s) to the services set forth in Appendix A s
stayed or enjoined, the Parties agiee that the telecommunications
services stil available for resale following the stay or injunction wili be
availlable to Reseller effective as of the date of the stay order or
injunction at a wholesale discount rate of 12% (the "Standard Rate ) until
such tme as a nonappealabie order establishes a wholesale discount
rate(s) If the Standard Rate becomes effective pursuant to this
paragraph the Standard Rate will also be subject to true-up to the rate(s)
established in the nonappealable order for the penod that the Standard
Rate was in effect If the ATAT Rate or the appiicability of the rate to the
services in Appendix A 1s changed by a ncnappealable administrative or
judicial order following approval of negotiated rates rates reached in an
approved settiement agreement. a decision on appeal or other similar
proceeding. such changed rate(s) will be available to Reseller effective
as of the date of the order The AT&T Rate shall be subject to true-up to
the changed rates for the period of ime the AT&T Rate was in effect

USWC shall have a reasonable time to implement system or other
changes necessary to bill any Commission ordered rates or services




13 Section VIIV (General Provisions/Notices) shall be amended by deleting the
address listed for USWC and repiacing it with the following

“Director-Interconnection Compliance
150 South 5" Street, Room 2800
Minneapolis. Minnesota 55402
612-663-3425 (phone)

612-663-3551 (fax)"

14 Appendix A to the Agreement shall be deleted in its entirety and replaced with
Attachment 1 to this First Amendment which is attached hereto and incorporated herein and in
the Agreement by this reference

2. Effective Date.

This First Amendment shall be deemed effective upon approval by the South Dakota
Public Service Commission

3. Further Amendments.
Except as modified herein, the provisions of the Agreement shall remain in full force and

effect Neither the Agreement nor this First Amendment may be further amended or altered
except by written instrument by an of both parties.

The parties intending to be legally bound have executed this First Amendment as of the
dates set forth below, in multiple counterparts. each of which is deemed an onginal, but all of
which shall constitute one and the same instrument

Firstel. Inc U S WEST Communications, Inc

i Ll EH
Sighature ignature
Katherine L_Fleming

_~Fred L _Thurman
Name Printed/Typed Name Printed/Typed
President X v r-Intercon
Title ) o Title
ST e 1lin/e>

Date ,,. ¢ 57 Date

Sigrature does not waive any rights of either Party to seek administrative/judicial review
of all or part of the Agreement or to reform this Agreement as a result of successful
administrative/judicial review andl/or future the Parties
to this Agreement.
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1toFirstA
APPENDIX A - SOUTH DAKOTA
LOCAL EXCHANGE SERVICES
RESALE OF SERVICES

The Parties agree the following charges apply to the Resale of Local Services

1 Nonrecurring Charges
a Customer Transfer Charge (CTC) The following nonrecurring charges apply
when converting a USWC account to a Reseller account or when changing an end user from one
reseller to another

Mediated access (OSS) usoc Nonrecurring Charge
* Residence

First Line $1264

Each Additional Line $11.16
* Business

First Line $16 80

Each Additional Line $1393
Non-Mediated Access (Manual)
« Residence and Business

Furst Line $2220

Each Addtional Line $16.38

b Product Specific Nonrecurnng Charge  As set forth in USWC tanffs. the product specific
nonrecurnng charges, without discount. will apply when additional lines or trunks are added or when the
end user adds features or services to existing lines or trunks

2 Except as qualified below, all USWC telecommunications services shall be avaiiabie for resale at
a 15.49% discount

(a) The following services are not available for resale
« Customer Premises E orina
* Enhanced Services
* USWC Calling cards
* Inside Wire sale or
.
.

9
Dedicated or Switched Access Service
Promotions of less than 90 days

(b) The following services are available only to the same class of customer eligible to purchase
that service from USWC

« Grandfathered

¢ Residence

o Lifeline/Link-up
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BEFORE THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF SOUTH DAKOTA

IN THE MATTER OF THE FILING BY US ) ORDERAPPROVING FIRST
WEST COMMUNICATIONS, INC. FOR ) AMENDMENT TO A
APPROVAL OF AN AGREEMENT FOR ) NEGOTIATED AGREEMENT
SERVICE RESALE BETWEEN FIRSTEL, INC. )
AND U S WEST COMMUNICATIONS, INC. ) TC97-032

On March 311997, the Public Utiiies Commission (Commission) received a filing
from U S WEST Communications, Inc (U S WEST) Inthis fiing U S WEST requested
Commission approval of a negotiated Agreement for Service Resale with FirsTel. Inc
(FirsTel) pursuant to 47 U S C §§ 252(a)(1) and 252(e)

On April 3. 1997 the Commussion electronically transmitted notice of this filing to
interested individuals and entities  The notice stated that any person that wanted to
comment on the request for approval of the negotiated Agreement for Service Resale
could do so by filing wntten comments with the Commission and the parties to the
Agreement no later than Aprii 21, 1997 Written comments were filed by staff

At its June 3, 1997 meeting. the Commission considered whether to approve the
negotiated Agreement for Service Resale between FirsTel and U S WEST In light of
staff's analysis, the matter was deferred At its June 24, 1997 meeting, the Commission
considered a revised Agreement and staff's analysis of t The Commission has jurisdiction
over this matter pursuant to SDCL Chapter 49-31, and the federal Telecommunications Act
of 1996 Upon review of the revised Agreement, the Commission found that, as required
by 47 US C § 252(e)(2)(A). the revised Agreement does not discriminate against a
telecommunications carrier not a party to the revised Agreement nor is the implementation
of this revised Agreement inconsistent with the pubiic interest, convenience. and necessity
The Commussion unarumously voted to approve the negotiated redrawn Agreement for
Service Resale dated June 5. 1997

On December 12. 1997, the Commission received a first amendment to the
Agreement described above At its regularly scheduled January 20, 1998, meeting, the
Commission considered the approval of this first amendment Commission staff
recommended approval of the first amendment The Commission unanimously voted to
approve the first amendment to the negotiated Agreement Pursuant to § 252(e)(2)(A). the
Commission finds that the amendment does not discriminate against a telecommunications
carrier not a party to the amendment nor i1s the impiementation of the amendment
inconsistent with the public interest. convenience and necessity It is therefore

ORDERED, that pursuant to 47 U S C § 252(e) the Commission approves the first
amendment to the riegotiated Agreement for Service Resale between FirsTel and U S
WEST . the negotiated Agreement is originally dated March 19, 1997 and the revised
version filed pursuant to Commission order is dated June 5 1997 The first amendment
1s dated November 17, 1997
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Dated at Pierre, South Dakota, this ;'] “* day of January, 1998

CERTIFICTE OF SERVICE

The undersgned hereby cenifes that ths
document has been served loday upon at partes of
1eCOrd in this Gocket. as ksted on the docket servce
81 by facsmie or by frst class mad. i properly
adressed enytiopes wih Charges prepac thereon

2 &L :{r'

BY ORDER OF THE COMMISSION

WL, ey
JAMES A BURG Chalrmgnf

PAM NElSON Commrsnoner
Vi .

th 7 724 uCuA

b L
LASKA SCHOENFELDER, Commissioner
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