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~er izon '  hereby submits its comments in response to the Commission's ~ o t i c e ~  

seeking further comment on the "final" switched access charge rules that the Commission 

adopted at its public meeting on March 18,2011. The essential element of the new rules 

is a requirement that a competitive local exchange carrier ("CLEC") may not charge a 

rate for intrastate switched access service that exceeds the intrastate switched access rates 

of the Regional Bell Operating Company operating in South Dakota, which is Qwest. 

See Section 20:10:27:02.01. Verizon supports the Commission's adoption of this rule. 

The requirement is supported by substantial evidence and argument in the record of this 

and prior proceedings.3 The price cap rule is also a reasonable and prudent means of 

implementing the Commission's earlier decision - with which all parties agreed - that 

pricing regulation is appropriate for switched access services offered by CLECS.~ 

1 The Verizon companies participating in this filing are MCI Communications Services, Inc. d/b/a Verizon 
Business Services and MCImetro Access Transmission Services LLC d/b/a Verizon Access Transmission 
Services ("Verizon"). 
2 Notice of Further Comment Period, mailed April 1,2011. 
3 See., e.g., Verizon's Comments on Proposed Rules Regarding Switched Access Rates (Jan. 31,201 1). 
Verizon incorporates those comments herein as if fully set forth. 

See In t1te Matter of the b~vestigatioiz of Pricing Regulation for Switclted Access Services Provided by 
Conzpetiti~~e Local Exchange Carriers, Order Finding Pricing Regulation Appropriate for CLECs' 
Switched Access Services; Order Denying in Part and Granting in Part Qwest's Motion; Order Taking 
Judicial Notice; and Order Closing Docket, Docket TC10-014 (May 4,2010), at 2 (noting Qwest's 
statement that the parties agreed in their written testimony that price regulation is appropriate for CLECs' 



Verizon will not reiterate the lengthy history of this multi-year proceeding, the 

purpose of which has been to consider modifications to the Commission's longstanding 

switched access rules.5 For present purposes, it is sufficient to recall that the issue of 

capping CLEC access rates has been a central focus of the discussion since at least 

September 2007. At that time, AT&T and Verizon submitted similar, detailed proposals, 

with Verizon recommending that the Commission 

replace the existing access charge rules with a single, administratively 
efficient requirement. Specifically, all LECs (including competitive local 
exchange carriers or "CLECs") should be precluded from charging 
intrastate switched access rates that are higher than the access rates of the 
Regional Bell Operating Company ("RBOC") operating in South Dakota, 
Qwest Corporation ("Qwe~t").~ 

In the intervening years, other parties have presented variations on this proposal as well 

as alternative recommendations, but it is beyond dispute that all parties have had ample 

opportunity to comment on the substance and merits of this type of price cap rule.7 

On June 1,2010, the Commission Staff distributed draft switched access rules. 

These were followed up by the Commission's issuance of a modified set of proposed 

switched access rules on November 24,2010. The two sets of proposed rules would have 

capped CLEC access rates at two different price levels depending on where a carrier 

provides service. In their comments, Verizon and several other parties criticized the 

switched access rates and that, at the Commission's public meeting, "none of the parties objected to the 
Commission finding that pricing regulation is appropriate for switched access services provided by 
CLECs."). 
5 See, e.g., Midcontinent's Comments (Jan. 28,2011) at 1-8. 

Verizon's Proposed Revisions to the Commission's Switched Access Rules, filed Sept. 20,2007. 

In fact a number of carriers opposed AT&T3s and Verizon's recommendations for capping CLEC rates, 
and two CLECs expressly objected to proposals that CLEC rates be tied to the level of competing ILEC 
rates in a manner similar to that provided by the FCC's rules, and offered testimony in support of their 
opposition. See, e.g., Reply Comments of Northern Valley Communications, L.L.C. and Sancom, Inc. on 
Proposed Rule Changes (June 28,2010) at 1-3 and Exhibit A; Reply Comments of Midstate Telecom and 
RC Communications, Inc., d/b/a RC Services (June 28,2010) at 1; and Reply Comments of the South 
Dakota Te~ecommunications Assn. and the Local Exchange Carriers Assn. (June 28,2010) at 3-4. 



proposed rules because they were inadequate to curb excessive rates and the competitive 

problems they create, and because the proposed pricing standards were arbitrary, ill- 

defined, vague and administratively inefficient. After taking into consideration the 

parties' written comments, oral testimony presented at the hearing and additional 

commentary during its public meeting on March 18, 2011, the Commission modified its 

initial proposals and adopted instead a rule that was well-grounded in the record, and 

consistent with the price cap rules adopted by the FCC and numerous other states. 

The rules adopted by the Commission embrace the equitable concept that all 

CLECs should be treated similarly regardless of where they provide service. This is 

consistent with Midcontinent's comment that "[tlhere is no basis in state law to create 

categories of CLECs or to treat one set of CLECs differently from another set of 

cLEcs."' AT&T and Qwest also pointed out that allowing some CLECs to charge 

higher rates would create enormous arbitrage opportunities, which is already a serious 

problem in South ~ a k o t a . ~  To overcome these problems, Qwest recommended that the 

Commission prohibit CLECs from charging more than the per minute intrastate access 

rate charged by the RBOC in South Dakota.'' This is an appropriate benchmark, Qwest 

explained, because the RBOC's switched access rates "have been subject to the 

Commission's regulatory scrutiny and strictest economic discipline regarding recovery of 

revenues from its end-users, rather than from other carriers."ll AT&T urged the 

Commission to go further and cap CLECs' intrastate access rates (as well as the rates of 

Midcontinent's Comments (Jan. 28,201 1) at 10. 

Qwest's Refreshed Written Comments on Proposed Rule Changes (Jan. 27,2011) at 1-3; Comments of 
AT&T (Jan. 3 1,201 1) at 2. 

lo Qwest's Refreshed Written Comments on Proposed Rule Changes (Jan. 27,201 1) at 4 and Exhibit 1 
(Direct Testimony of William R. Easton filed in Docket TC10-014, on April 1,2010) at 15, 17-18. 

l1 Id. at 4. 



all local exchange carriers) at the level of the ILECs' interstate rates.'' Accordingly, 

there is substantial justification and ample precedent for capping all CLECsY rates at a 

uniform level, and the Commission acted well within its discretion when it adopted the 

pricing standard proposed (repeatedly) by Qwest and Verizon. 

Relying on Qwest's intrastate rate as a benchmark is a fair and reasonable method 

for capping CLECsY access rates. As Sprint pointed out, "[tlhere is no reason to assume 

that CLECs have higher cost structures than the EECs with whom they compete."13 This 

is also consistent with the FCC's finding a decade ago "that it is highly unusual for a 

competitor to enter a market at a price dramatically above the price charged by the 

incumbent, absent a differentiated service offering."14 As newer market entrants, CLECs 

have the opportunity to construct and expand their networks using modern, efficient, and 

generally less expensive equipment. Because they can decline to serve a particular area, 

a particular type of customer, or to provide a particular type of service, they can limit 

their network costs by focusing on, and investing in, only the networks they choose to 

build. In other words, they are generally free to make decisions based solely on their 

assessment of business and economic factors, and the requirements of the customers they 

choose to serve. Moreover, they are not saddled with legacy regulations and constraints 

imposed on other carriers. Thus, there is no rational basis (and certainly no evidence in 

the record) for concluding that the costs of a new market entrant will be higher than those 

of the incumbent. 

l2  Comments of AT&T (Jan. 31,201 1) at 2. Interstate access rates are typically lower than intrastate rates, 
and are generally thought to exceed the carriers' costs of providing switched access. 

l3 Sprint's Comments on Proposed Rules (Jan. 31,2011) at 1-2. 

l4 111 the Matter of Access CIzarge Refonn, Refonn of Access CIzarges blzposed by Conzpetitive Local 
Exclzalzge Carriers, 16 FCC Rcd 9923 (2001) at ¶ 37. 



If anything, using Qwest's intrastate rate as the benchmark for CLEC access rates 

is overly-generous. This is because Qwest's intrastate rate in South Dakota is 

substantially higher (in some cases three to four times higher) than its intrastate access 

rate in other jurisdictions and is one of the highest (if not the highest) RBOC intrastate 

access rate in the country.15 Moreover, CLECs are already complying with a federal rate 

cap under which they currently charge much lower rates for interstate switched access. 

Accordingly, they will not be disadvantaged or precluded from recovering their costs if 

they are prevented from charging a higher amount for intrastate switched access than 

Qwest. 

The Commission's new rules contain a "safety valve" that would enable a CLEC 

that "believes a higher rate . . . is justified" to file a cost study to support a higher rate. 

Section 20:10:27:02.02. This provision is not warranted or necessary, but it was 

apparently included in the rules to address the concerns expressed by some parties. 

Verizon has participated in several proceedings in which CLECs have attempted to 

justify switched access rates higher than those authorized by regulation or statute, but in 

its experience, no CLEC has yet to meet its burden of proof and convince a state 
- 

commission that hlgher rates are warranted. Given the very high intrastate rate permitted 

under the Commission's newly-adopted rule (Qwest's current rate), the likelihood that 

any CLEC could succeed in such an endeavor in South Dakota is exceptionally remote. 

Finally, although it has no bearing on the substance of the new rules, Verizon will 

address what it understands to have been a concern raised during the Legislative Rules 

Review Committee's recent consideration of the new rules. That question relates to the 

l5 This is true even in rural states. For example, Qwest and all other local exchange carriers may not 
charge more than $0.03 per minute for intrastate switched access service in Wyoming. See Wyoming 
Statute 37-15-203Cj). 



role of Form 14 - Small Business Impact Statement Form." State law provides that when 

an agency submits a proposed rule that will have a direct impact on small business, it is to 

prepare an impact statement.16   here is no requirement in the statute for an agency to 

update or modify a small business impact statement based on the comments received or 

action taken by the agency during the process of promulgating rules. In addition, an 

agency is only required to use readily available information and existing resources to 

prepare the impact statement. SDCL 1-26-2.1. The steps taken by the Commission in 

this instance are fully compliant with state law and the practice of other state agencies. 

Moreover, it is questionable whether, based on the purpose of the small business 

impact statement process, it even applies in this context. Existing law grants the Public 

Utilities Commission the authority "to determine and approve individual rates to be 

charged by any telecommunications company for a noncompetitive service," which 

includes switched access. SDCL 5 49-31-4. Existing law also authorizes the 

Commission to investigate and adopt appropriate methods of price regulation, to 

determine and implement fair and reasonable access rates, and to prevent 

telecommunications companies from unlawfully discriminating against other companies. 

SDCL $8 49-3 1-4.1 and 49-3 1-18. Pursuant to its authority, the Commission long ago 

established rules that provide for payments between telecommunications companies 

when they exchange traffic that originates or terminates over their respective facilities. In 

December 14,2005, the Commission commenced this rulemaking proceeding to consider 

revisions and/or addition to its existing switched access rules. 

l6 On April 8,201 1, the Chairman of the Commission signed such a form that addresses all of the pertinent 
items. 



Under this regulatory system, the Commission is empowered to establish rules 

that govern the relationships and transactions between telecommunications service 

providers. When, in 2004, the legislature first required the filing of small business 

impact statements, the intent was to identify the direct impact on small businesses of 

action by the agency itself, and not the effects of a rule change on the relationship and 

financial arrangements between different businesses in the state. Switched access 

services are provided in a market in which payments are made between companies based 

on provisions in carriers7 tariffs that they file with, and are subject to regulation by, the 

Commission. The Commission's current rule making addresses the method by which 

carriers are to set switched access rates that they charge other telecommunications 

companies at levels that are fair, reasonable and nondiscriminatory, as SDCL 55  49-31-4 

and 49-31-18 require. Thus, the nature and effect of these rules is different than those 

contemplated within SDCL 1-26-2.1. 

In any event, that issue is moot, given that the Commission has fully explained the 

new requirements, as well as the options that CLECs have for setting switched access 

rates that are fair, reasonable and nondiscriminatory. The new rules do not impose any 

new reporting requirements and are more administratively efficient than the current rules, 

and thus do not create any new regulatory burden on telecommunications companies 

operating in South Dakota. Finally, it bears emphasizing that all purchasers of switched 

access service, including small interexchange carriers and CLECs, will benefit from the 

more rational pricing structure that the new rules are designed to achieve. 



For all these reasons, Verizon urges the Commission to again adopt the 

requirement in 20:10:27:02.01 that a CLEC may not charge intrastate switched access 

rates that are higher than Qwest's intrastate switched access rate. 

Dated: April 13,201 1 
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