


































8. 

The Pipeline constitutes a transmission facility as defined in SDCL 49-41 B-2.1 (2). 

9. 

Because a federal EIS is required for the Pipeline and because the federal EIS complies 

with the requirements of SDCL Chapter 34A-9, the Commission appropriately exercised its 

discretion under SDCL 49-41 B-21 in determining not to prepare or require the preparation of a 

second EIS. 

10. 

The Pipeline, if constructed and operated in accordance with the terms and conditions of 

this permit, will comply with all applicable laws and rules, including all requirements of SDCL 

Chapter 49-41 B and ARSD 20: 10:22. 

11. 

The Pipeline, if constructed and operated in accordance with the terms and conditions of 

this permit, will not pose an unacceptable threat of serious injury to the environment nor to the 

social and economic conditions of inhabitants or expected inhabitants in the siting area. 

12. 

The Pipeline, if constructed and operated in accordance with the terms and conditions of 

this permit, will not substantially impair the health, safety or welfare of the inhabitants of the 

siting area. 

13. 

The Pipeline, if constructed and operated in accordance with the terms and conditions of 

this permit, will not unduly interfere with the orderly development of the region with due 

consideration having been given the views of governing bodies of affected local units of 

government. 
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14. 

The Commission has the authority to revoke or suspend any permit granted under the 

South Dakota Energy Facility Permit Act for failure to comply with the terms and conditions of 

the permit pursuant to SDCL 49-41 B-33 and must, pursuant to SDCL 49-41 B-29, approve any 

transfer of the permit that is granted. 

15. 

The Applicant has met its burden of proof pursuant to SDCL 49-41 B-22 and is entitled to 

a permit as provided in SDCL 49-41 B-24, subject to the following: 

STIPULATE TO THE FOLLOWING TERMS AND CONDITIONS: 

1. 

The Applicant shall obtain all governmental permits which reasonably may be required 

by any township, county, state or federal agency or any other governmental unit for construction 

activity prior to engaging in the particular activity covered by that permit. Copies of any permits 

obtained by the Applicant shall be sent to the Commission. 

2. 

The Applicant shall comply with all other terms and conditions as set forth in the 

Findings of Fact and Conclusions of Law. 

3. 

The terms and conditions of the permit shall be made a uniform condition of 

construction, subject only to an affirmative written request for an exemption addressed to the 

Commission. A request for an exemption shall clearly state which particular condition should 

not be applied to the property in question and the reason for the requested exemption. The 

Commission shall evaluate such requests on a case-by-case basis. 
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4. 

If construction of any portion of the Pipeline commences more than four years after the 

date the permit is granted, Applicant must certify to the Commission before the construction 

commences that such facilities will meet the permit conditions. 

5. 

Basin Electric shall comply with and implement the Commitments as set forth in the Final 

Environmental Impact Statement. 

6. 

The permit granted by this Order shall not be transferable without the approval of the 

Commission pursuant to SDCL 49-41 B-29. 

7. 

Basin Electric shall construct, operate and maintain the Pipeline in a manner consistent 

with: 1) descriptions in the Application, 2) Application supplements, 3) responses to data 

requests; and 4) the conditions of the Permit to Construct, Operate and Maintain the Pipeline. 

8. 

The Applicant shall ensure that its employees, contractors and agents involved in ROW 

negotiations and acquisitions, ROW clearing, construction and ROW maintenance understand 

fully and comply with the terms and conditions of this permit. 

9. 

Basin Electric shall inform the Commission of its intent to start construction on the 

Project 60 days prior to the commencement of construction and supply data as required under 

ARSD 20: 10:37: 18 Notice Requirements for Transmission Lines. 

10. 

Prior to the start of construction, Basin Electric shall file maps with the Commission 

depicting the final pre-construction plan and profiles of the Pipeline. Thirty days upon the 
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conclusion of construction, Basin Electric shall file detailed maps with the Commission depicting 

the final as-built Project. 

11. 

Basin Electric agrees that the Commission's complaint process as set forth in ARSD 

20: 10:01 shall be available to landowners, other persons sustaining or threatened with damage 

as the result of Basin Electric's failure to abide by the conditions of this permit or otherwise 

having standing to seek enforcement of the conditions of the permit. 

12. 

Not later than one month prior to commencement of construction, Basin Electric shall 

commence contacts with state, county and municipal emergency response, law enforcement 

and highway, road and other infrastructure management agencies serving the Project area in 

order to educate such agencies concerning the planned construction schedule and the 

measures that such agencies should begin taking to prepare for construction impacts and the 

commencement of Project operations. 

13. 

Basin Electric shall conduct a pre-construction conference prior to commencement of 

any construction, which must include a Basin Electric representative, its construction supervisor 

and a representative of the Commission Staff to ensure that Basin Electric fully understands the 

conditions set forth in the Order. 

14. 

The Applicant shall provide each landowner on whose property the Pipeline is to be 

constructed with the following information: 

(a) A copy of the Commission Order. 

(b) Detailed safety information describing: 

( 1) reasonable safety precautions for existing activities on or near Pipeline; 
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(2) known activities or uses that are presently prohibited near the Pipeline; 

and 

(3) other potential dangers or limitations near the Pipeline. 

(c) Construction/maintenance damage compensation policies and procedures; 

( d) The Commission's address, web site and phone number; 

( e) Contact person within the company including name and phone number; 

(f) An explanation regarding trenching and topsoil and subsoil/rock removal, 

segregation and restoration methods. 

15. 

The Applicant shall seek local input to properly and effectively coordinate an emergency 

response plan consistent with local resources and response abilities for the operation of the 

Pipeline. Upon completion the emergency response plan shall be filed with the Commission for 

public availability. 

16. 

The Applicant shall notify the Commission and all affected landowners, utilities and local 

governmental units as soon as practicable if material deviations are proposed to the route. The 

Applicant shall advise the Commission and all affected landowners, utilities and local 

governmental units prior to implementing such changes and afford the Commission the 

opportunity to review and approve such modifications to the Project. 

17. 

Except as otherwise provided in the conditions of this Stipulation, the Applicant shall 

comply with all mitigation measures set forth in the Application. If modifications to the mitigation 

measures are made by Basin Electric, such modifications shall be filed with the Commission 

and shall be complied with by Basin Electric. 

18. 
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Numerous conditions in this Stipulation relate to construction and its effects upon 

affected landowners and their property. Basin Electric may encounter physical conditions 

during construction which make compliance with certain conditions impracticable. If, after 

providing a copy of the permit, including the conditions, to the landowner and advising 

Commission Staff, Basin Electric and landowner agree in writing to modifications of one or more 

requirements specified in this Stipulation, Basin Electric may follow the alternative procedures 

and specifications agreed to between it and the landowner. 

19. 

If radio or television interference is caused by the presence or operation of the Pipeline 

and/or its associated facilities, the Applicant shall take all appropriate action to restore or 

provide reception equivalent to reception levels in the immediate areas just prior to construction 

of the Pipeline. This mitigation requirement shall apply to homes or other structures in place at 

the time of construction but shall not apply to any dwellings or other structures built after 

construction of the Pipeline approved in this permit has been completed. 

20. 

The Applicant shall take appropriate action to mitigate wind-blown particles created 

throughout the construction process, including but not limited to implementation of dust control 

measures such as road watering, covering of open haul trucks when transporting material 

subject to being wind-blown, the use of paved roads wherever possible to access the 

construction site, and the removal of any soils or mud deposits by construction equipment when 

necessary. 

21. 

Basin Electric shall endeavor not to locate fuel storage facilities within 200 feet of private 

wells and 400 feet of municipal wells and shall minimize and exercise vigilance in refueling 

activities in areas within 200 feet of private wells and 400 feet of municipal wells. 

22. 
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Basin Electric shall implement the following sediment control practices: 

(a) Basin Electric shall use floating sediment curtains to maintain sediments within 

the construction ROW in lieu of straw bales when the depth of non-flowing water 

exceeds the height of straw bales or silt fence installation; 

(b) Basin Electric shall install sediment barriers in the vicinity of delineated wetlands 

and water bodies at locations as needed to prevent silt or soil from entering the 

delineated wetland or water body regardless of the presence of flowing or 

standing water at the time of construction; and 

(c) Basin Electric shall consult with South Dakota Game, Fish and Parks (SDGFP) to 

avoid construction near water bodies during fish spawning periods, if any, and in 

which in-stream construction activities should be avoided to limit impacts on 

specific fisheries with commercial or recreational importance. 

23. 

Basin Electric shall comply with the following conditions regarding construction across or 

near wetlands, water bodies and riparian areas: 

(a) Unless a wetland is actively cultivated or rotated cropland or unless site specific 

conditions require utilization of a wider 60 foot width and the landowner has 

agreed to such greater width, the width of the construction ROW shall be limited 

to 60 feet in non-cultivated wetlands; 

(b) Unless a wetland is actively cultivated or rotated cropland, extra work areas shall 

be located at least 25 feet away from wetland boundaries except where site­

specific conditions render a 25-foot setback infeasible. Extra work areas near 

water bodies shall be located at least 25 feet from the water's edge, except 

where the adjacent upland consists of actively cultivated or rotated cropland or 

other disturbed land or where site-specific conditions render a 25-foot setback 
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infeasible. Clearing of vegetation between extra work space areas and the 

water's edge shall be limited to the construction ROW; 

(c) Water body crossing spoil, including upland spoil from crossings of streams 

greater than 30 feet in width, shall be stored in the construction ROW at least 10 

feet from the water's edge or in additional extra work areas and only on a 

temporary basis; 

(d) In-stream spoil from streams greater than 30 feet in width may be temporarily 

stored in-stream. This storage shall only be conducted in conformity with any 

required federal permit(s) and any applicable federal or state statutes, rules and 

standards; 

( e) Wetland and water body boundaries and buffers shall be marked and maintained 

until ground disturbing activities are complete. Basin Electric shall maintain 

25-foot buffers where practicable, which for stream crossings shall be maintained 

except during the period of trenching, pipe laying and backfilling the crossing 

point; 

(f) BMP's shall be implemented to prevent heavily silt-laden trench water from 

reaching any wetland or water body directly or indirectly; 

(g) Erosion control fabric should be used on water body banks immediately following 

final stream bank restoration unless riprap or other bank stabilization methods 

are utilized in accordance with federal or state permits; 

(h) Low ground-weight construction equipment will be used or normal equipment will 

be operated on timber riprap, prefabricated equipment mats, or geotextile fabric 

overlain with gravel. Geotextile fabric used for this purpose will be strong enough 

to allow removal of all gravel and fabric from wetland; and 

- 25 -



(i) Vegetation restoration and maintenance adjacent to water bodies shall be 

conducted in such manner to allow a riparian strip at least 25 feet wide as 

measured from the water body's mean high water mark to permanently 

re-vegetate with native plant species across the entire construction ROW. 

24. 

Basin Electric shall comply with the following conditions regarding road protection: 

(a) Basin Electric shall coordinate road closures with state and local governments 

and emergency responders and shall acquire all necessary permits authorizing 

crossing of county and township roads; 

(b) Basin Electric shall implement a regular program of road maintenance and repair 

through the active construction period to keep paved and gravel roads in an 

acceptable condition for residents and the general public; and 

(c) After construction, Basin Electric shall repair and restore, or compensate 

governmental entities for their repair and restoration of, any deterioration caused 

by construction traffic such that the roads are returned to at least their 

preconstruction condition. 

25. 

Basin Electric shall use appropriate preventative measures to prevent damage to paved 

roads and to remove excess soil or mud from such roadways. Before commencing 

construction, the Applicant shall furnish an indemnity bond in the amount of $1.3 million to 

comply with the requirements of SDCL 49-41 B-38. Such bond shall be issued in favor of, and 

for the benefit of, all such townships, counties, and other governmental entities whose property 

is crossed by the Pipeline. The bond shall remain in effect until released by the Commission, 

which release shall not be unreasonably denied following completion of the construction and 

repair period. Basin Electric shall give notice of the existence and amount of these bonds to all 

counties, townships and other governmental entitles whose property is crossed by the Pipeline. 
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26. 

All pre-existing public roads and lanes used during construction must be restored to at 

least their pre-construction condition, and privately owned areas used as temporary roads 

during construction must be restored to their original condition, except as otherwise requested 

or agreed to by the landowner or any governmental authority having jurisdiction over such 

roadway. 

27. 

Basin Electric shall, prior to any construction, file with the Commission a list identifying 

private and new access roads that will be used during construction and a description of methods 

used by Basin Electric to reclaim those access roads. 

28. 

Basin Electric shall promptly report to the Commission the presence of any critical 

habitat of threatened or endangered species in the siting area that Basin Electric becomes 

aware of and that was not previously reported to the Commission. 

29. 

If during construction, Basin Electric or its agents discover what may be an 

archaeological resource, cultural resource, historical resource or gravesite, Basin Electric or its 

contractors or agents shall immediately cease work at that portion of the site and notify the 

affected landowners and the State Historical Preservation Office (SHPO). If the SHPO 

determines that a protectable resource is present, Basin Electric shall develop a plan that is 

acceptable to the SHPO to salvage, avoid or protect the archaeological resource. 

30. 

The Applicant shall take appropriate precautions to protect livestock and crops during 

construction. 

31. 
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The Applicant shall take all necessary steps to mitigate construction related damages to 

rangeland and pastureland. Such actions shall include but not be limited to re-vegetation and 

weed control. 

32. 

Basin Electric shall separate and segregate topsoil from subsoil in agricultural areas, 

including grasslands and shelter belts. 

33. 

Basin Electric shall repair any damage to property that results from construction 

activities. 

34. 

Basin Electric shall restore all areas disturbed by construction of the Pipeline to their 

preconstruction condition, including their original preconstruction topsoil, vegetation, elevation, 

and contour, or as close thereto as is feasible, except as otherwise agreed to by the landowner. 

35. 

Except where unfeasible, final grading and topsoil replacement and installation of 

permanent erosion control structures shall be completed in non-residential areas within 30 days 

after backfilling the trench. In the event that seasonal or other weather conditions, extenuating 

circumstances, or unforeseen developments beyond Basin Electric's control prevent compliance 

with this time frame, temporary erosion controls shall be maintained until conditions allow 

completion of cleanup and reclamation. 

36. 

In the event the winter season delays successful completion of de-compaction, topsoil 

replacement or seeding of disturbed lands until the following spring, Basin Electric shall prepare 

and execute a winterization plan. The Commission and affected landowners shall be notified. 
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37. 

Basin Electric's obligation with respect to reclamation and maintenance of the ROW 

shall continue throughout the life of the Pipeline for disturbances caused by Basin Electric or its 

agent's actions. 

38. 

Basin Electric shall work closely with landowners or land management agencies to 

determine a plan to control noxious weeds. Landowner permission shall be obtained before the 

application of herbicides. 

39. 

The size, density and distribution of rock within the Pipeline ROW shall be restored as 

nearly as reasonably possible to the conditions existing prior to disturbance. Basin Electric shall 

treat rock that cannot be backfilled within or below the level of the natural rock profile as 

construction debris and remove it for disposal off-site except when the landowner agrees to the 

placement of the rock on his property. In such case, the rock shall be placed in accordance with 

the landowner's directions. 

40. 

Basin Electric shall employ adequate measures to decompact soil. Topsoil shall be de­

compacted if requested by the landowner. 

41. 

Basin Electric shall install trench and slope breakers where necessary. 

42. 

If reasonably requested by landowners, Basin Electric shall apply mulch following 

seeding to stabilize the soil surface and to reduce wind and water erosion. 

43. 

Upon reasonable request, and in a manner consistent with local zoning regulations, and 

federal and state laws, Basin Electric shall coordinate with landowners regarding the protection 
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of cattle in the Pipeline ROW area. Basin Electric shall compensate a landowner for any loss of 

livestock attributable to a failure by Basin Electric or it agents to implement and to follow prudent 

practices. 

44. 

Basin Electric shall develop frac-out plans specific to areas in South Dakota where 

horizontal directional drilling will occur. The plan shall be followed in the event of a frac-out. If a 

frac-out event occurs, Basin Electric shall promptly file a report of the incident with the 

Commission. Basin Electric shall also, after execution of the plan, provide a follow-up report to 

the Commission regarding the results of the occurrence and any remaining questions or 

concerns on the part of Basin Electric. 

45. 

Reclamation and clean-up along the ROW must be continuous and coordinated with 

ongoing construction. 

46. 

Basin Electric shall repair or replace all property removed or damaged during all phases 

of construction, including but not limited to, all fences, gates and utility, water supply, irrigation 

or drainage systems. Basin Electric shall compensate the owners for damages or losses that 

cannot be fully remedied by repair or replacement, such as lost productivity and crop and 

livestock losses. 

47. 

Any damage that occurs as a result of soil disturbance from the Pipeline activities on a 

persons' property shall be paid for by Basin Electric. 

48. 

Basin Electric agrees not to pursue a legal claim against a landowner for a Pipeline leak 

that occurs as a result of his/her normal farming practices over the top or near the Pipeline; 

provided, however, that this covenant shall not apply in situations involving negligence or willful 
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misconduct on the part of the landowner, his employees, agents, contractors or other 

representatives. 

49. 

Basin Electric shall, in a manner consistent with its easement agreement with 

landowners, identify and hold the landowner harmless for loss, damage, claim or actions 

resulting from Basin Electric's use of the easement, including any damage resulting from any 

release, except to the extent such loss, damage claim or action results from the negligence or 

willful misconduct of the landowner, his employees, agents, contractors or other 

representatives. 

50. 

If trees are to be removed that have commercial or other value to affected landowners, 

Basin Electric shall compensate the landowner for the fair market value of the trees to be 

cleared and/or allow the landowner the right to retain ownership of the felled trees. 

51. 

Basin Electric shall implement the following protections in areas where the Project 

passes within 500 feet of a residence: 

(a) To the extent feasible, Basin Electric shall coordinate construction work 

schedules with affected residential landowners prior to the start of construction in 

the area of the residences; 

(b) Basin Electric shall maintain access to all residences at all times, except for 

periods when it is infeasible to do so or except as otherwise agreed between 

Basin Electric and the occupant. Such periods shall be restricted to the minimum 

duration possible and shall be coordinated with affected residential landowners 

and occupants, to the extent possible; 
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(c) Basin Electric shall install temporary safety fencing, when reasonably requested 

by the landowner or occupant, to control access and minimize hazards 

associated with an open trench and heavy equipment in a residential area; 

(d) Basin Electric shall notify affected residents in advance of any scheduled 

disruption of utilities and limit the duration of such disruption; 

( e) Basin Electric shall repair any damage to property that results from construction 

activities; and 

(f) Basin Electric shall separate topsoil from subsoil and restore all areas disturbed 

by construction to at least their preconstruction condition. 

52. 

In accordance with 49 CFR 192, Basin Electric shall evaluate whether any high 

consequence areas (HCA) exist along the Pipeline. Prior to Basin Electric commencing 

operation, if HCAs exist, Basin Electric will develop an Integrity Management Plan. 

53. 

To facilitate periodic Pipeline leak surveys during operation of the facilities in wetland 

areas, a corridor centered on the Pipeline and up to 15 feet wide shall be maintained in an 

herbaceous state. Trees within 15 feet of the Pipeline greater than 15 feet in height may be 

selectively cut and removed from the permanent ROW. 

54. 

To facilitate periodic Pipeline leak surveys in riparian areas, a corridor centered on the 

Pipeline and up to 10 feet wide shall be maintained in an herbaceous state. 

55. 

The Commission shall be notified prior to any decommissioning action. 
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56. 

At decommissioning, all equipment will be removed from the Pipeline ROW and 

disposed of appropriately. Concrete will be buried on the site as approved, and the ground 

surface will be returned to its pre-Pipeline contour, quality and usage. The Pipeline will not 

produce any hazardous material that will be stored or disposed of on site, thus it is anticipated 

that removal of produced hazardous materials will not be required at decommissioning. The 

Pipeline will be capped below grade and abandoned in place. 

oated this / D-1" d•v o1 m,.-, 2010. 

BASIN ELECTRIC POWER COOPERATIVE 

By.~/l·~ 
ROnaldRHarper I 
CEO, Basin Electric Power Cooperative 

SOUTH DAKOTA PUBLIC UTILITIES COMMISSION 
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