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1.0  EXECUTIVE SUMMARY 

 
This narrative discussion addresses pertinent actions and activities that have occurred since the last quarterly 

report was filed for the quarter ending June 30, 2020.   

 

On June 6, 2019, the U.S. Court of Appeals for the Ninth Circuit entered an order granting TC Energy and 

the Government’s motions to dismiss the appeals from the 2017 Presidential Permit as moot; granting TC 

Energy’s motion to vacate the district court’s judgments; dissolving the district court’s permanent injunction 

orders; and remanding with instructions to dismiss the district court actions as moot.  The order was based 

on the March 29, 2019 issuance of the new Presidential Permit, which superseded and revoked the 2017 

Permit and moots the cases which challenged that Permit.  Dissolution of the district court’s injunction 

orders took effect July 29, 2019. Two judicial challenges to the 2019 Presidential Permit are pending in 

federal district court in Montana.  

 

Keystone has received its grant of right-of-way and temporary use permit from the Bureau of Land 

Management, which included permission under 33 USC § 408 permission from the US Army Corps of 

Engineers.  Two judicial challenges to these authorizations are pending in federal district court in Montana. 

Keystone continues to pursue the remaining federal and state permits and authorizations.  

 

Construction activities will only take place in South Dakota where the required permits and 

regulatory approvals have been obtained for any proposed construction site.  The construction plan 

for the portion of the Keystone XL Pipeline Project through South Dakota is dependent on the timing of 

final regulatory approvals.  Keystone will implement the conditions of any applicable federal and state 

permits at the times specified by those permits.  

 

TC Energy has been conducting pre-construction activities including pursuing remaining outstanding 

permits; interfacing with landowners and acquiring necessary land rights; procuring pipe, materials and 

equipment, and other long lead-time items; and inspecting and refurbishing workforce camp modules, 

pipe and associated materials and equipment previously purchased.  The company is also engaging with 

communities, including indigenous communities, as well as federal, state, and local governmental entities, 

agencies, and other stakeholders.  The company is also hiring additional Project staff, and soliciting, 

engaging, and working towards contracting with potential construction contractors, specialty service 

providers, and suppliers.  Additionally, TC Energy has conducted field activities including civil surveys; 

completing public county road upgrade activities as directed by county road superintendents; and 

maintaining security at Project pipe yard and workforce camps sites to ensure public safety, and 
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maintaining environmental protections as required by permits and best management practices. Construction 

activity is underway at certain pump station, camp, and pipe and contractor yard locations.  

 

The Field Office located in Rapid City is closed temporarily out of caution due to current health concerns.  

However, KXL officials, as well as the Liaison, are available via phone to address landowner and other 

stakeholder questions and concerns, to provide updates and general information on the project, and to advise 

of the Project schedule and activities taking place in the state. 

2.0  PROJECT DESCRIPTION 

The project will include approximately 1,210 miles of 36-inch diameter pipeline from Hardisty, Alberta to 

Steele City, Nebraska, including approximately 315 miles in South Dakota.   

3.0  LAND ACQUISITION STATUS (South Dakota) 

3.1 Pipeline Right-of-Way Acquisition 

The pipeline crosses property owned by 314 landowners in South Dakota.  Keystone has acquired easements 

across the property of 100% of the private landowners on the route in South Dakota.  

Acquisitions of all easements in South Dakota are complete.   

Keystone updated property ownership records along the pipeline route in South Dakota.  Additional updates 

will be completed as necessary to support notification and pre-construction consultations with landowners.   

3.2 Pump Stations 

The pump stations will be located in Harding, Meade, Haakon, Jones, and Tripp County, South Dakota.  

Keystone has purchased all seven pump station sites. The size of each pump station site is approximately 7-

11 acres. 

3.3 Pipe and Contractor Yards 

Keystone continues to lease 10 pipe yards and 7 contractor yards in South Dakota.  The leases were 

originally for 36 months, with a yearly option to extend through December 31, 2022. The leases were 

extended through December 31, 2020. The yards are in Harding, Meade, Haakon, Jones, Lyman and Tripp 
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Counties.  Each pipe yard is approximately 30 acres in size and contractor yards are approximately 40 acres 

in size.  

3.4 Contractor Housing Camps  

As outlined in the FSEIS, in Section 2.1.5.4 – Construction Camps, some remote areas in South Dakota do 

not have sufficient temporary housing near the proposed route to house all construction personnel working 

on spreads in those areas.  In those remote areas, temporary work camps would be constructed to meet the 

housing needs of the construction workforce.  Details of the construction camp configuration will depend on 

the final construction spread configuration and construction schedule. These leases have been extended with 

a yearly option to renew the lease through December 31, 2022. 

4.0  NON-ENVIRONMENTAL PERMITTING STATUS (South Dakota) 

4.1 County Roads 

A total of 103 crossing permit applications have been filed for the pipeline to cross under all county road 

rights-of-way; all of these road crossing rights have been acquired. The Project has confirmed by written 

agreement use of approved haul roads with County officials. Upgrades to public roads are in progress, with 

some to be completed in 2021. 

4.2 State Roads 

Thirteen (13) crossing permits and twenty-five (25) temporary approach permit applications have been filed 

with the state of South Dakota Department of Transportation (SD DOT) for the pipeline to cross under the 

state road rights-of-way. All crossing and temporary approach permits have been received from the SD 

DOT. 

4.3 Railroads 

The South Dakota State Railroad permit was received November 23, 2012, then extended for an additional 2 

years on March 17, 2020. Canadian Pacific Railway was sold to the Genesee & Wyoming Railway; a utility 

crossing permit was acquired on May 1, 2020.  

4.4 Pump Stations  

The special use permits required for Harding County (2) and Meade County pump stations have been 

approved.  Jones County has a building permit requirement which has been approved and acquired.  The 
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other three pump stations which include one in Haakon County and two in Tripp County do not require a 

special use permit. 

4.5 Contractor Camps 

 

All construction camps will be permitted, constructed and operated consistent with applicable county, state, 

and federal regulations.  (See Table 2.1-11 of the FSEIS for relevant regulations and permits required for the 

construction.) 

5.0  ENVIRONMENTAL PERMITTING STATUS (South Dakota) 

Keystone is pursuing the remaining federal and state permits and authorizations for the project and will 

obtain the required permits in advance of pipeline construction activities at respective locations. 

6.0  FEDERAL PERMITS 

 
On March 29, 2019, President Trump revoked the 2017 Presidential Permit and issued a new Presidential 

Permit to Keystone. On June 6, 2019, the U.S. Court of Appeals for the Ninth Circuit entered an order 

granting TC Energy and the Government’s motions to dismiss the appeals from the 2017 Presidential Permit 

as moot; granting TC Energy’s motion to vacate the district court’s judgments; dissolving the district court’s 

permanent injunction orders; and remanding with instructions to dismiss the district court actions as moot.  

Dissolution of the district court’s injunction orders took effect July 29, 2019.  

 

On February 7, 2020, Keystone received its grant of right-of-way and temporary use permit from the Bureau 

of Land Management, which included permission under 33 USC § 408 from the US Army Corps of 

Engineers. Keystone is pursuing the remaining federal and state permits and authorizations required for the 

Project.   

 

6.1 Permit Compliance 

Keystone will implement the conditions of applicable federal and state permits at the times specified by 

those permits.    

7.0  STATE PERMITS 

In the third quarter 2020, Keystone received state permits for:  
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 Meade County Floodplain Development Permit for work within a floodplain (June 18, 2020). 

 hydrostatic test water discharges at pump station 18 under SWD General Permit for Temporary 

Discharge Activities (June 30, 2020);  

 hydrostatic test water discharges at pump station 19 under SWD General Permit for Temporary 

Discharge Activities (June 30, 2020);  

 hydrostatic test water discharges on spread 6A under SWD General Permit for Temporary 

Discharge Activities (July 2, 2020); 

 construction stormwater discharges at pump station 18 under SWD General Permit for Stormwater 

Discharges Associated with Construction Activities (July 6, 2020); 

 Pennington County Floodplain Permit for work within a floodplain (July 15, 2020) 

 construction stormwater discharges on Spread 6A under SWD General Permit for Stormwater 

Discharges Associated with Construction Activities (July 21, 2020); 

 No additional permit applications were submitted for state permits in the third quarter 2020.  

These authorizations are pending. 

8.0  CONSTRUCTION STATUS 

Construction on PS 18 Haakon in Haakon County (started July 14, 2020), on PS 19 Murdo in Jones County 

(started July 14, 2020), and PS 20 Winner (started June 1, 2020) in Tripp County is progressing and is 

approximately 50% complete.   

Mowing activities occurred during March 2020 at all pump station, pipe yard, camp, and contractor yard 

locations as part of maintenance and for the MBTA mitigation. 

 Certain additional pre-construction activities started in the third quarter. 

 

       Pipe Yard deliveries from Rail Sidings Philip Rail Siding, with 

deliveries to PY-15 completed July 6, 2020 

 

Workforce Camp installation Philip Camp was completed in the third quarter 

9.0  ENVIRONMENTAL CONTROL ACTIVITIES 

Environmental control activities, as required by applicable permit conditions, have been implemented at 

Pump Stations 18, 19, and 20. Pre-construction environmental survey activity has concluded for the 2020 

calendar year on the pipeline ROW and at auxiliary sites, such as drilling mud disposal sites. Environmental 

Inspections are ongoing at all disturbed sites.  
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STATUS OF EMERGENCY RESPONSE AND INTEGRITY MANAGEMENT PLANS  

9.1 Emergency Response Plan  

Development of the Keystone Pipeline Project operational Emergency Response Plan for the U.S. has been 

suspended. The ERP will be submitted to Pipeline and Hazardous Materials Safety Administration 

(PHMSA) six months before pipeline in-service.  New TC Energy-owned emergency response equipment 

trailers are planned for storage in South Dakota.  

Through its annual public awareness program, TC Energy provides various types of information related to 

Keystone emergency response and pipeline safety awareness to local and state emergency responders and 

public officials, along the existing Keystone Pipeline and proposed Keystone XL asset counties.  Detailed 

records of annual public awareness contacts, and information shared, is available on request.  

9.2 Integrity Management Plan for High Consequence Areas  

Development of the Integrity Management Plan for high consequence areas has been suspended.  These 

tactical plans will be included in the Emergency Response Plan.  After further discussions and coordination 

with PHMSA, the Integrity Management Plan will be formally submitted to PHMSA. 

10.0  OTHER COMPLIANCE MEASURES  

See Appendix A for the Status of Implementation of South Dakota Public Utilities Commission (PUC) 

Conditions. 



Keystone XL Pipeline Project 
Response to Condition 8 for the  
South Dakota Public Utilities Commission  
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APPENDIX A 
 

Table 1: Status of Implementation of South Dakota PUC Conditions 

 

NO. CONDITION 
STATUS OF OTHER MEASURES 

REQUIRED BY CONDITIONS 

1 Keystone shall comply with all applicable laws and regulations in its 
construction and operation of the Project. These laws and 
regulations include, but are not necessarily limited to: the federal 
Hazardous Liquid Pipeline Safety Act of 1979 and Pipeline Safety 
Improvement Act of 2002, as amended by the Pipeline Inspection, 
Protection, Enforcement, and Safety Act of 2006, and the various 
other pipeline safety statutes currently codified at 49 U .S.C. § 601 
01 et seq. (collectively, the "PSA"); the regulations of the United 
States Department of Transportation implementing the PSA, 
particularly 49 C.F.R Parts 194 and 195; temporary permits for use 
of public water for construction, testing or drilling purposes, SDCL 
46-5-40.1 and ARSD 74:02:01 :32 through 74:02:01 :34.02 and 
temporary discharges to waters of the state, SDCL 34A-2-36 and 
ARSD Chapters 74:52:01 through 74:52:11, specifically, ARSD § 
74:52:02:46 and the General Permit issued thereunder covering 
temporary discharges of water from construction dewatering and 
hydrostatic testing. 

 

Construction of the project has been 
initiated in South Dakota.  Keystone will 
comply with all applicable laws and 
regulations during construction and 
operation of the Project.   

2 Keystone shall obtain and shall thereafter comply with all applicable 
federal, state and local permits, including but not limited to: 
Presidential Permit from the United States Department of State, 
Executive Order 11423 of August 16, 1968 (33 Fed. Reg. 11741) 
and Executive 'Order 13337 of April 30, 2004 (69 Fed. Reg. 25229), 
for the construction, connection, operation, or maintenance, at the 
border of the United States, of facilities for the exportation or 
importation of petroleum, petroleum products, coal, or other fuels to 
or from a foreign country; Clean Water Act § 404 and Rivers and 
Harbors Act Section 10 Permits; Special Permit if issued by the 
Pipeline and Hazardous Materials Safety Administration; Temporary 
Water Use Permit, General Permit for Temporary Discharges and 
federal, state and local highway and road encroachment permits. 
Any of such permits not previously filed with the Commission shall 
be filed with the Commission upon their issuance. To the extent that 
any condition, requirement or standard of the Presidential Permit, 
including the Final EIS Recommendations, or any other law, 
regulation or permit applicable to the portion of the pipeline in this 
state differs from the requirements of these Conditions, the more 
stringent shall apply. 

 

Construction of the project has been 
initiated in South Dakota.     On March 29, 
2019, President Trump revoked the 2017 
Presidential Permit and issued a new 
Presidential Permit to Keystone, which has 
been filed with the Commission. 
 

Upon commencement of construction 
Keystone will follow all applicable laws and 
conditions related to any applicable permits. 

3 Keystone shall comply with and implement the Recommendations 
set forth in the Final Environmental Impact Statement issued by the 
United States Department of State pursuant to its Amended 
Department of State Notice of Intent To Prepare an Environmental 
Impact Statement and To Conduct Scoping Meetings and Notice of 
Floodplain and Wetland Involvement and To Initiate Consultation 
Under Section 106 of the National Historic Preservation Act for the 
Proposed TransCanada Keystone XL Pipeline; Notice of Intent--
Rescheduled Public Scoping Meetings in South Dakota and 
extension of comment period (FR vol. 74, no. 54, Mar. 23, 2009).  

 

Keystone will comply with the 
recommendations and conditions of the 
2011 Final Environmental Impact Statement, 
and the 2014 Final Supplemental 
Environmental Impact Statement, as well as 
recommendations and conditions in the 
December 2019 further Supplemental EIS. 

TransCanada 
In business to deliver 
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NO. CONDITION 
STATUS OF OTHER MEASURES 

REQUIRED BY CONDITIONS 

4 The permit granted by this Order shall not be transferable without 
the approval of the Commission pursuant to SDCL 49-418-29. 

 

N/A at this time. 

5 Keystone shall undertake and complete all of the actions that it and 
its affiliated entities committed to undertake and complete in its 
Application as amended, in its testimony and exhibits received in 
evidence at the hearing, and in its responses to data requests 
received in evidence at the hearing. 

 

Construction of the project has been 
initiated in South Dakota.  Keystone will 
undertake and complete the actions 
committed to during the SDPUC proceeding.  

6.a The most recent and accurate depiction of the Project route and 
facility locations is found on the maps in Exhibit TC-14. The 
Application indicates in Section 4.2.3 that Keystone will continue to 
develop route adjustments throughout the pre-construction design 
phase. These route adjustments will accommodate environmental 
features identified during surveys, property-specific issues, and civil 
survey information. The Application states that Keystone will file 
new aerial route maps that incorporate any such route adjustments 
prior to construction. Ex TC-1.4.2.3, p. 27. 

Keystone has filed new aerial route maps 
reflecting route adjustments prior to 
construction. 

 

 

 

 

 

6.b Keystone shall notify the Commission and all affected landowners, 
utilities and local governmental units as soon as practicable if 
material deviations are proposed to the route. 

Keystone will continue to work with all 
landowners, utilities, local government and 
other affected parties as the final route is 
being developed and will notify the 
Commission and all affected parties of any 
material deviations to the proposed route. 

 

6.c Keystone shall notify affected landowners of any change in the 
route on their land. 

Keystone will continue to notify landowners 
of route changes on their land as well as 
inform them of associated activities, such as 
civil and environmental surveys. 

 

6.d At such time as Keystone has finalized the pre-construction route, 
Keystone shall file maps with the Commission depicting the final 
preconstruction route 

Construction of the project has been 
initiated in South Dakota.  Keystone has 
filed the required documents to satisfy 
Condition 6, including the list of landowners 
and maps, with the Commission. 

 

6.e If material deviations are proposed from the route depicted on 
Exhibit TC-14 and accordingly approved by this Order, Keystone 
shall advise the Commission and all affected landowners, utilities 
and local governmental units prior to implementing such changes 
and afford the Commission the opportunity to review and approve 
such modifications. 

Keystone has advised the Commission of all 
material route changes to date and has 
afforded the commission the opportunity to 
review and approve such modifications.  

 

 

6.f At the conclusion of construction, Keystone shall file detail maps 
with the Commission depicting the final as-built location of the 
Project facilities. 

Keystone will submit final route maps to the 
Commission at the conclusion of 
construction. 

 

TransCanada 
In business to deliver 



Keystone XL Pipeline Project 
Response to Condition 8 for the  
South Dakota Public Utilities Commission  

 
 

Keystone XL Pipeline Project, September 30, 2020  11 

 

NO. CONDITION 
STATUS OF OTHER MEASURES 

REQUIRED BY CONDITIONS 

7 Keystone shall provide a public liaison officer, approved by the 
Commission, to facilitate the exchange of information between 
Keystone, including its contractors, and landowners, local 
communities and residents and to promptly resolve complaints and 
problems that may develop for landowners, local communities and 
residents as a result of the Project. Keystone shall file with the 
Commission its proposed public liaison officer’s credentials for 
approval by the Commission prior to the commencement of 
construction. After the public liaison officer has been approved by 
the Commission, the public liaison officer may not be removed by 
Keystone without the approval of the Commission. The public 
liaison officer shall be afforded immediate access to Keystone's on-
site project manager, its executive project manager and to 
contractors' on-site managers and shall be available at all times to 
the Staff via mobile phone to respond to complaints and concerns 
communicated to the Staff by concerned landowners and others. 
Keystone shall also implement and keep an up-dated web site 
covering the planning and implementation of construction and 
commencement of operations in this state as an informational 
medium for the public. As soon as the Keystone's public liaison 
officer has been appointed and approved, Keystone shall provide 
contact information for him/her to all landowners crossed by the 
Project and to law enforcement agencies and local governments in 
the vicinity of the Project. The public liaison officer's contact 
information shall be provided to landowners in each subsequent 
written communication with them. If the Commission determines 
that the public liaison officer has not been adequately performing 
the duties set forth for the position in this Order, the Commission 
may, upon notice to Keystone and the public liaison officer, take 
action to remove the public liaison officer. 

The Commission has approved Sarah 
Metcalf as the public liaison officer for the 
Keystone XL project.  The liaison can be 
reached at: 

 

Mailing Address: 

 

South Dakota Pipeline Liaison Officer 

1301 West Omaha St. 

Suite 219 

Rapid City,  SD 57701 

 

Phone: (605) 380-0254 

 (888) 443-6466 

 

Email: smetcalf12@gmail.com 

 

Notification to landowners, law enforcement 
agencies and local governments in the 
vicinity of the Project was completed in 2010 
and updated contact information was sent in 
the first quarter of 2016. 

 

The TC Energy Keystone Pipeline website 

at: is http://www.keystone-xl.com/ 
Provides general information about planning 
for construction of the project.  When 
construction commences, more detailed 
construction information will be posted. 

 

8 Until construction of the Project, including reclamation, is 
completed, Keystone shall submit quarterly progress reports to the 
Commission that summarize the status of land acquisition and route 
finalization, the status of construction, the status of environmental 
control activities, including permitting status and Emergency 
Response Plan and Integrity Management Plan development, the 
implementation of the other measures required by these conditions, 
and the overall percent of physical completion of the project and 
design changes of a substantive nature. Each report shall include a 
summary of consultations with the South Dakota Department of 
Environment and Natural Resources and other agencies concerning 
the issuance of permits. The reports shall list dates, names, and the 
results of each contact and the company's progress in 
implementing prescribed construction, land restoration, 
environmental protection, emergency response and integrity 
management regulations, plans and standards. The first report shall 
be due for the period ending June 30, 2010. The reports shall be 
filed within 31 days after the end of each quarterly period and shall 
continue until the project is fully operational. 

Keystone will continue to submit quarterly 
reports until the construction and 
reclamation of the Keystone XL pipeline is 
complete and the pipeline is operational. 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

TransCanada 
In business to deliver 
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NO. CONDITION 
STATUS OF OTHER MEASURES 

REQUIRED BY CONDITIONS 

9  Until one year following completion of construction of the Project, 
including reclamation, Keystone's public liaison officer shall report 
quarterly to the Commission on the status of the Project from 
his/her independent vantage point. The report shall detail problems 
encountered and complaints received. For the period of three years 
following completion of construction, Keystone's public liaison 
officer shall report to the Commission annually regarding post-
construction landowner and other complaints, the status of road 
repair and reconstruction and land and crop restoration and any 
problems or issues occurring during the course of the year 

Quarterly reporting began in 2016 and will 
continue through construction and 
reclamation activities.  Reports are available 
on the SD-PUC website, as they are filed. 
Annual Liaison reports on KXL project for 
the years 2010, 2011, 2012, 2013, 2014 
and, 2015, are also available. 

 

10 Not later than six months prior to commencement of construction, 
Keystone shall commence a program of contacts with state, county 
and municipal emergency response, law enforcement and highway, 
road and other infrastructure management agencies serving the 
Project area in order to educate such agencies concerning the 
planned construction schedule and the measures that such 
agencies should begin taking to prepare for construction impacts 
and the commencement of project operations. 

Keystone implemented and continues 
annually a program of personal contacts to 
inform and coordinate with county and 
municipal emergency response, law 
enforcement and highway, road and other 
infrastructure management agencies 
regarding planned construction and eventual 
operation of the Keystone XL Pipeline. 
Keystone has updated contacts for the 2020 
constructions scope and will continue 
refresh these contacts as needed during  

construction. 

 

11 Keystone shall conduct a preconstruction conference prior to the 
commencement of construction to ensure that Keystone fully 
understands the conditions set forth in this order. At a minimum, the 
conference shall include a Keystone representative, Keystone's 
construction supervisor and Staff.  

On May 20, 2020, a meeting was conducted 
with the SD PUC to inform the PUC of our 
construction plans demonstrate an 
understanding of the conditions of the PUC 
permit order.  

 

 

 

12 Once known, Keystone shall inform the Commission of the date 
construction will commence, report to the Commission on the date 
construction is started and keep the Commission updated on 
construction activities as provided in Condition 8.  

Keystone is complying with this condition in 
the continuing quarterly reports. 

 

13 Except as otherwise provided in the conditions of this Order and 
Permit, Keystone shall comply with all mitigation measures set forth 
in the Construction Mitigation and Reclamation Plan (CMR Plan)  

Construction of the Project has been 
initiated in South Dakota.  Keystone will 
comply with the requirements set forth in the 
CMR Plan during construction.  

13.a If modifications to the CMR Plan are made by Keystone as it refines 
its construction plans or are required by the Department of State in 
its Final EIS Record of Decision or the Presidential Permit, the CMR 
Plan as so modified shall be filed with the Commission and shall be 
complied with by Keystone. 

Keystone submitted refinements to its CMR 
Plan as Appendix C, Attachment A to its 
September 15, 2014 Petition for Order 
Accepting Certification in Docket HP14-001. 
Keystone will submit any additional 
modifications to the CMR Plan to the 
Commission and comply with any 
modifications to the CMR Plan. 

14 Keystone shall incorporate environmental inspectors into its CMR 
Plan and obtain follow-up information reports from such inspections 
upon the completion of each construction spread to help ensure 
compliance with this Order and Permit and all other applicable 
permits, laws, and rules 

Construction of the project has been 
initiated in South Dakota.  Keystone will 
utilize environmental inspectors and comply 
with this condition during the construction of 
the project. 

 

TransCanada 
In business to deliver 
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NO. CONDITION 
STATUS OF OTHER MEASURES 

REQUIRED BY CONDITIONS 

15 Prior to construction, Keystone shall, in consultation with area 
NRCS staff, develop specific construction/reclamation units 
(Con/Rec Units) that are applicable to particular soil and subsoil 
classifications, land uses and environmental settings. The Con/Rec 
Units shall contain information of the sort described in response to 
Staff Data Request 3-25 found in Exhibit TC-16.  

Keystone has completed the consultation 
with NRCS and has received the 
concurrence of the NRCS for Con/Rec Units 
to be utilized in South Dakota.  Keystone will 
consult further with the NRCS should 
alterations to the Con/Rec Units be required. 

 

15.a In the development of the Con/Rec Units in areas where NRCS 
recommends, Keystone shall conduct analytical soil probing and/or 
soil boring and analysis in areas of particularly sensitive soils where 
reclamation potential is low. Records regarding this process shall 
be available to the Commission and to the specific land owner 
affected by such soils upon request 

Keystone has completed analytical soil 
probing and/or soil boring and analysis in 
areas of particularly sensitive soils where 
reclamation potential is low.  Records 
regarding the process are available to the 
Commission and to the specific land owner 
affected by such soil upon request. 

 

15.b Through development of the Con/Rec Units and consultation with 
NRCS, Keystone shall identify soils for which alternative handling 
methods are recommended.  

Keystone has completed the analytical soil 
probing and/or boring in areas of sensitive 
soils following the NRCS recommendations. 

 

15.b.1 Keystone shall thoroughly inform the landowner regarding the 
options applicable to their property, including their respective 
benefits and negatives, and implement whatever reasonable option 
for soil handling is selected by the landowner. Records regarding 
this process shall be available to the Commission upon request.  

This is discussed with the landowners and 
itemized in the “Binding Agreement.”  These 
agreements are available to the 
Commission upon request. 

 

 

15.c Keystone shall, in consultation with NCRS, ensure that its 
construction planning and execution process, including Con/Rec 
Units, CMR Plan and its other construction documents and planning 
shall adequately identify and plan for areas susceptible to erosion, 
areas where sand dunes are present, areas with high 
concentrations of sodium bentonite, areas with sodic, saline and 
sodic-saline soils and any other areas with low reclamation potential 

Keystone’s construction planning and 
execution process consisted of consultation 
with the NRCS for identified areas 
susceptible to erosion, areas where sand 
dunes are present, areas with high 
concentration of sodium bentonite, areas 
with sodic, saline and sodic-saline soils and 
any other areas with low reclamation 
potential.  The identified areas were 
addressed in the CON/REC Units, CMR 
Plan, and will be listed on construction 
alignment sheets.  

 

15.d The Con/Rec Units shall be available upon request to the 
Commission and affected landowners. Con/Rec Units may be 
evaluated by the Commission upon complaint or otherwise, 
regarding whether proper soil handling, damage mitigation or 
reclamation procedures are being followed.  

Con/Rec Units will be available upon 
request to the Commission and affected 
landowners. 

 

 

15.e Areas of specific concern or of low reclamation potential shall be 
recorded in a separate database. Action taken at such locations 
and the results thereof shall also be recorded and made available to 
the Commission and the affected property owner upon request.  

Areas of specific concern or of low 
reclamation potential will be recorded in a 
separate database.  Action taken at such 
locations and the results thereof will be 
recorded and made available to the 
Commission and the affected property 
owner upon request. 
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NO. CONDITION 
STATUS OF OTHER MEASURES 

REQUIRED BY CONDITIONS 

16 Keystone shall provide each landowner with an explanation 
regarding trenching and topsoil and subsoil/rock removal, 
segregation and restoration method options for his/her property 
consistent with the applicable Con/Rec Unit and shall follow the 
landowner's selected preference as documented on its written 
construction agreement with the landowner, as modified by any 
subsequent amendments, or by other written agreement(s). 

 

This is discussed with the landowners and 
itemized in the “Binding Agreement.” 

16.a Keystone shall separate and segregate topsoil from subsoil in 
agricultural areas, including grasslands and shelter belts, as 
provided in the CMR Plan and the applicable Con/Rec Unit.  

 

Keystone will separate and segregate 
topsoil from subsoil in agricultural areas, 
including grasslands and shelter belts, as 
provided in the CMR Plan and the 
applicable Con/Rec Unit.  

 

16.b Keystone shall repair any damage to property that results from 
construction activities. 

Keystone will address this during or 
following construction activities. 

 

16.c Keystone shall restore all areas disturbed by construction to their 
preconstruction condition, including their original preconstruction 
topsoil, vegetation, elevation, and contour, or as close thereto as is 
feasible, except as is otherwise agreed to by the landowner. 

 

Keystone will address this during or 
following construction activities and will 
restore disturbed areas as close as feasible 
to their preconstruction conditions or as 
otherwise agreed to by the landowner. 

16.d Except where practicably infeasible, final grading and topsoil 
replacement and installation of permanent erosion control 
structures shall be completed in non-residential areas within 20 
days after backfilling the trench. 

Keystone will address this during 
construction. 

 

 

16.d.1 In the event that seasonal or other weather conditions, extenuating 
circumstances, or unforeseen developments beyond Keystone's 
control prevent compliance with this time frame, temporary erosion 
controls shall be maintained until conditions allow completion of 
cleanup and reclamation. 

Keystone will address this during 
construction. 

 

 

 

 

16.d.2 In the event Keystone cannot comply with the 20-day time frame as 
provided in this Condition, it shall give notice of such fact to all 
affected landowners, and such notice shall include an estimate of 
when such restoration is expected to be completed. 

 

Keystone will address this during 
construction. 

 

16.e Keystone shall draft specific crop monitoring protocols for 
agricultural lands. 

Keystone will develop specific crop 
monitoring protocols for agricultural lands.  
These protocols will be finalized prior to the 
end of the first full growing season after 
construction so that crop yields on the right-
of-way can be compared to crop yields in 
adjacent off-right-of-way areas.   
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NO. CONDITION 
STATUS OF OTHER MEASURES 

REQUIRED BY CONDITIONS 

16.e.1 If requested by the landowner, Keystone shall provide an 
independent crop monitor to conduct yield testing and/or such other 
measurements of productivity as he shall deem appropriate. The 
independent monitor shall be a qualified agronomist, rangeland 
specialist or otherwise qualified with respect to the species to be 
restored. The protocols shall be available to the Commission upon 
request and may be evaluated for adequacy in response to a 
complaint or otherwise. 

If requested by the landowner, Keystone will 
provide an independent crop monitor and 
develop appropriate protocols, which will be 
available to the Commission upon request 

 

16.f Keystone shall work closely with landowners or land management 
agencies to determine a plan to control noxious weeds. Landowner 
permission shall be obtained before the application of herbicides. 

Keystone consulted with land management 
agencies in the development of a noxious 
weed control plan, which was submitted to 
the county weed boards. 

16.g Keystone's adverse weather plan shall apply to improved hay land 
and pasture lands in addition to crop lands.  

Keystone has developed an adverse 
weather plan which has been submitted to 
and approved by the PUC. 

16.h The size, density and distribution of rock within the construction 
right-of-way following reclamation shall be similar to adjacent 
undisturbed areas. 

Keystone will require the Contractor to 
remove excess rocks so that the size 
density and distribution of rock within the 
construction right-of-way is similar to the 
adjacent undisturbed areas. 

16.h.1 Keystone shall treat rock that cannot be backfilled within or below 
the level of the natural rock profile as construction debris and 
remove it for disposal offsite except when the landowner agrees to 
the placement of the rock on his property. In such case, the rock 
shall be placed in accordance with the landowner's directions.  

Keystone will require the Contractor to treat 
rock that cannot be backfilled within or 
below the level of the natural rock profile as 
construction debris and remove it for 
disposal offsite except when the landowner 
agrees to the placement of the rock on his 
property. In such case, the rock shall be 
placed in accordance with the landowner's 
directions and all Federal and State permits. 

16.i Keystone shall utilize the proposed trench line for its pipe stringing 
trucks where conditions allow and shall employ adequate measures 
to de-compact subsoil as provided in its CMR Plan. Topsoil shall be 
de-compacted if requested by the landowner.  

Keystone will utilize the trench line for its 
pipe stringing trucks when site conditions 
allow and will employ adequate measures to 
de-compact subsoil as provided in its CMR 
Plan and in the specified CON/REC unit. 

16.i.1 Topsoil shall be de-compacted if requested by the landowner.  Keystone will employ adequate measures to 
de-compact subsoil as provided in its CMR 
Plan and in the specified CON/REC unit and 
will de-compact topsoil if requested by the 
landowner. 

16.j Keystone shall monitor and take appropriate mitigative actions as 
necessary to address salinity issues when dewatering the trench, 
and field conductivity and/or other appropriate constituent analyses 
shall be performed prior to disposal of trench water in areas where 
salinity may be expected. 

Keystone will monitor and take appropriate 
actions as necessary to address salinity 
issues when dewatering the trench.   Field 
conductivity and/or other appropriate 
constituent analyses will be performed prior 
to disposal of trench water in areas where 
salinity is expected. 
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STATUS OF OTHER MEASURES 

REQUIRED BY CONDITIONS 

16.j.1 Keystone shall notify landowners prior to any discharge of saline 
water on their lands or of any spills of hazardous materials on their 
lands of one pint or more or of any lesser volume which is required 
by any federal, state, or local law or regulation or product license or 
label to be reported to a state or federal agency, manufacturer, or 
manufacturer's representative. 

Keystone will notify landowners prior to any 
discharge of saline water on private lands or 
of any spills of hazardous materials on 
private lands of one pint or more or of any 
lesser volume which is required by any 
federal, state, or local law or regulation or 
product license or label to be reported. 

16.k Keystone shall install trench and slope breakers where necessary in 
accordance with the CMR Plan as augmented by Staff's 
recommendations in Post Hearing Commission Staff Brief, pp. 26-
27 

Keystone will install trench and slope 
breakers where necessary in accordance 
with the CMR Plan and SDPUC Staff’s 
recommendations.  

16.l Keystone shall apply mulch when reasonably requested by 
landowners and also wherever necessary following seeding to 
stabilize the soil surface and to reduce wind and water erosion. 
Keystone shall follow the other recommendations regarding mulch 
application in Post Hearing Commission Staff Brief, p. 27.  

Keystone will apply mulch in accordance 
with the CMR Plan and the specific 
CON/REC units to stabilize the soil surface 
and to reduce wind and water erosion.  
Keystone will apply mulch at the 
landowner’s reasonable request and in 
accordance with site reclamation 
requirements.  Keystone will follow the other 
recommendations regarding mulch 
application in Post Hearing Commission 
Staff Brief, p. 27. 

16.m Keystone shall reseed all lands with comparable crops to be 
approved by landowner in landowner's reasonable discretion, or in 
pasture, hay or native species areas with comparable grass or 
forage crop seed or native species mix to be approved by 
landowner in landowner's reasonable discretion. 

Keystone has developed seed mixtures in 
consultation with the NRCS. 

 

16.m.1 Keystone shall actively monitor revegetation of all disturbed areas 
for at least two years.  

Keystone will monitor revegetation on all 
disturbed areas for at least two years.  

 

16.n Keystone shall coordinate with landowners regarding his/her 
desires to properly protect cattle, shall implement such protective 
measures as are reasonably requested by the landowner and shall 
adequately compensate the landowner for any loss.  

Keystone will coordinate with landowners 
and implement reasonably requested cattle 
protective measures during construction and 
adequately compensate landowners for any 
loss. 

16.o Prior to commencing construction, Keystone shall file with the 
Commission a confidential list of property owners crossed by the 
pipeline and update this list if route changes during construction 
result in property owner changes 

Keystone has submitted to the Commission 
a confidential list of property owners crossed 
by the pipeline and will update this list if 
route changes result in property owner 
changes during construction. 

 

16.p Except in areas where fire suppression resources as provided in 
CMR Plan 2.16 are in close proximity, to minimize fire risk, 
Keystone shall, and shall cause its contractor to, equip each of its 
vehicles used in pre-construction or construction activities, including 
off-road vehicles, with a hand held fire extinguisher, portable 
compact shovel and communication device such as a cell phone, in 
areas with coverage, or a radio capable of achieving prompt 
communication with Keystone's fire suppression resources and 
emergency services. 

Keystone will address compliance with this 
condition with Contractor prior to the 
commencement of construction on the right-
of-way.  Each vehicle that is subject to this 
condition will be equipped with fire 
extinguisher, portable compact shovel, and 
proper communications devices. 
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NO. CONDITION 
STATUS OF OTHER MEASURES 

REQUIRED BY CONDITIONS 

17 Keystone shall cover open-bodied dump trucks carrying sand or soil 
while on paved roads and cover open-bodied dump trucks carrying 
gravel or other materials having the potential to be expelled onto 
other vehicles or persons while on all public roads.  

Keystone will address this with the 
Contractor.  Contractor vehicles carrying 
sand, soil, or gravel while traveling on paved 
public roads shall be covered to avoid the 
potential of expelling the material onto other 
vehicles or persons. 

 

18 Keystone shall use its best efforts to not locate fuel storage facilities 
within 200 feet of private wells and 400 feet of municipal wells and 
shall minimize and exercise vigilance in refueling activities in areas 
within 200 feet of private wells and 400 feet of municipal wells.  

Keystone will address this in the pre-
construction planning.  Fuel storage tanks 
and refueling activities shall follow the 
requirements set forth in the CMRP and 
Spill Prevention and Containment Plan. 

 

19 If trees are to be removed that have commercial or other value to 
affected landowners, Keystone shall compensate the landowner for 
the fair market value of the trees to be cleared and/or allow the 
landowner the right to retain ownership of the felled trees. 

Keystone will comply with this condition 
during the easement acquisition process. 

19.a Except as the landowner shall otherwise agree in writing, the width 
of the clear cuts through any windbreaks and shelterbelts shall be 
limited to 50 feet or less, and the width of clear cuts through 
extended lengths of wooded areas shall be limited to 85 feet or 
less. The environmental inspection in Condition 14 shall include 
forested lands. 

Keystone will comply with this condition prior 
to or during construction. 

20. Keystone shall implement the following sediment control practices:  

a) Keystone shall use floating sediment curtains to maintain 
sediments within the construction right of way in open water bodies 
with no or low flow when the depth of non-flowing water exceeds 
the height of straw bales or silt fence installation. In such situations 
the floating sediment curtains shall be installed as a substitute for 
straw bales or silt fence along the edge or edges of each side of the 
construction right-of-way that is underwater at a depth greater than 
the top of a straw bale or silt fence as portrayed in Keystone's 
construction Detail #11 included in the CMR Plan.  

b) Keystone shall install sediment barriers in the vicinity of 
delineated wetlands and water bodies as outlined in the CMR Plan 
regardless of the presence of flowing or standing water at the time 
of construction.  

c) The Applicant should consult with South Dakota Game, Fish and 
Parks (SDGFP) to avoid construction near water bodies during fish 
spawning periods in which in-stream construction activities should 
be avoided to limit impacts on specific fisheries, if any, with 
commercial or recreational importance. 

 

Keystone will comply with parts (a) and (b) 
of this condition during construction.  
Keystone will consult with SDGFP regarding 
spawning periods.  The current construction 
schedule will avoid impacts to streams 
during the spawning season.   

  

 

 

 

 

 

 

 

 

 

 

 

 

21 Keystone shall develop frac-out plans specific to areas in South 
Dakota where horizontal directional drilling will occur. The plan shall 
be followed in the event of a frac-out. 

Keystone has developed a draft frac-out 
plan and HDD plan for South Dakota.  The 
plan will be finalized with the input from the 
Contractor.  The plan will be followed in the 
event of a frac-out. 
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STATUS OF OTHER MEASURES 

REQUIRED BY CONDITIONS 

21.a If a frac-out event occurs, Keystone shall promptly file a report of 
the incident with the Commission. Keystone shall also, after 
execution of the plan, provide a follow-up report to the Commission 
regarding the results of the occurrence and any lingering concerns. 

 

Keystone will comply with this requirement 
in the event of a frac-out. 

22. Keystone shall comply with the following conditions regarding 
construction across or near wetlands, water bodies and riparian 
areas:  

 

a) Unless a wetland is actively cultivated or rotated cropland or 
unless site specific conditions require utilization of Keystone's 
proposed 85-foot width and the landowner has agreed to such 
greater width, the width of the construction right-of-way shall be 
limited to 75 feet in non-cultivated wetlands unless a different width 
is approved or required by the United States Army Corps of 
Engineers.  

b) Unless a wetland is actively cultivated or rotated cropland, extra 
work areas shall be located at least 50 feet away from wetland 
boundaries except where site-specific conditions render a 50-foot 
setback infeasible. Extra work areas near water bodies shall be 
located at least 50 feet from the water's edge, except where the 
adjacent upland consists of actively cultivated or rotated cropland or 
other disturbed land or where site-specific conditions render a 50-
foot setback infeasible. Clearing of vegetation between extra work 
space areas and the water's edge shall be limited to the 
construction right-of-way.  

c) Water body crossing spoil, including upland spoil from crossings 
of streams up to 30 feet in width, shall be stored in the construction 
right of way at least 10 feet from the water's edge or in additional 
extra work areas and only on a temporary basis.  

d) Temporary in-stream spoil storage in streams greater than 30 
feet in width shall only be conducted in conformity with any required 
federal permit(s) and any applicable federal or state statutes, rules 
and standards.  

e) Wetland and water body boundaries and buffers shall be marked 
and maintained until ground disturbing activities are complete. 
Keystone shall maintain 15-foot buffers where practicable, which for 
stream crossings shall be maintained except during the period of 
trenching, pipe laying and backfilling the crossing point. Buffers 
shall not be required in the case of non-flowing streams.  

f) Best management practices shall be implemented to prevent 
heavily silt-laden trench water from reaching any wetland or water 
body directly or indirectly. 

g) Erosion control fabric shall be used on water body banks 
immediately following final stream bank restoration unless riprap or 
other bank stabilization methods are utilized in accordance with 
federal or state permits.  

h) The use of timber and slash to support equipment crossings of 
wetlands shall be avoided.  

 

Keystone will comply with all ROW widths, 
setbacks, and BMPs as detailed by the 
Commission.  Keystone will identify the 
appropriate locations for these conditions at 
or near wetlands, water bodies and riparian 
areas during the pre-construction process 
and will identify the ROW widths and 
setbacks on the construction drawings.  
BMPs will be installed as detailed in the 
CMRP. 
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STATUS OF OTHER MEASURES 

REQUIRED BY CONDITIONS 

 i) Subject to Conditions 37 and 38, vegetation restoration and 
maintenance adjacent to water bodies shall be conducted in such 
manner to allow a riparian strip at least 25 feet wide as measured 
from the water body's mean high-water mark to permanently re-
vegetate with native plant species across the entire construction 
right-of way. 

 

Keystone will implement this requirement 
during the reclamation phase of the project.  
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STATUS OF OTHER MEASURES 
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23. Keystone shall comply with the following conditions regarding road 
protection and bonding: 

 

a. Keystone shall coordinate road closures with state and local 
governments and emergency responders and shall acquire all 
necessary permits authorizing crossing and construction use of 
county and township roads.  

 

b) Keystone shall implement a regular program of road 
maintenance and repair through the active construction period to 
keep paved and gravel roads in an acceptable condition for 
residents and the general public.  

c) Prior to their use for construction, Keystone shall videotape those 
portions of all roads which will be utilized by construction equipment 
or transport vehicles in order to document the pre-construction 
condition of such roads.  

d) After construction, Keystone shall repair and restore, or 
compensate governmental entities for the repair and restoration of, 
any deterioration caused by construction traffic, such that the roads 
are returned to at least their preconstruction condition.  

e) Keystone shall use appropriate preventative measures as 
needed to prevent damage to paved roads and to remove excess 
soil or mud from such roadways.  

f) Pursuant to SDCL 49-418-38, Keystone shall obtain and file for 
approval by the Commission prior to construction in such year a 
bond in the amount of $15.6 million for the year in which 
construction is to commence and a second bond in the amount of 
$15.6 million for the ensuing year, including any additional period 
until construction and repair has been completed, to ensure that 
any damage beyond normal wear to public roads, highways, 
bridges or other related facilities will be adequately restored or 
compensated. Such bonds shall be issued in favor of, and for the 
benefit of, all such townships, counties, and other governmental 
entities whose property is crossed by the Project. Each bond shall 
remain in effect until released by the Commission, which release 
shall not be unreasonably denied following completion of the 
construction and repair period. Either at the contact meetings 
required by Condition 10 or by mail, Keystone shall give notice of 
the existence and amount of these bonds to all counties, townships 
and other governmental entities whose property is crossed by the 
Project. 

During the pre-construction planning period 
Keystone will develop and implement 
videotaping of road conditions prior to 
construction activities.  Keystone, 
Contractor, and County Representatives will 
be present for evaluation and determination 
of road conditions. 

 

Keystone will notify state and local 
governments and emergency responders to 
coordinate and implement road closures.  All 
necessary permits authorizing crossing and 
construction use of county and township 
roads will be obtained 

 

Keystone has obtained a $15.6 million bond 
for the first year of construction.  The bond 
was previously filed with the Commission 
and approved. 

 

Keystone will acquire any remaining 
necessary bonds prior to construction in 
those years. 
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24 Although no residential property is expected to be encountered in 
connection with the Project, in the event that such properties are 
affected and due to the nature of residential property, Keystone 
shall implement the following protections in addition to those set 
forth in its CMR Plan in areas where the Project passes within 500 
feet of a residence:  

a) To the extent feasible, Keystone shall coordinate construction 
work schedules with affected residential landowners prior to the 
start of construction in the area of the residences.  

 

b) Keystone shall maintain access to all residences at all times, 
except for periods when it is infeasible to do so or except as 
otherwise agreed between Keystone and the occupant. Such 
periods shall be restricted to the minimum duration possible and 
shall be coordinated with affected residential landowners and 
occupants, to the extent possible.  

c) Keystone shall install temporary safety fencing, when reasonably 
requested by the landowner or occupant, to control access and 
minimize hazards associated with an open trench and heavy 
equipment in a residential area.  

d) Keystone shall notify affected residents in advance of any 
scheduled disruption of utilities and limit the duration of such 
disruption.  

e) Keystone shall repair any damage to property that results from 
construction activities.  

f) Keystone shall separate topsoil from subsoil and restore all areas 
disturbed by construction to at least their preconstruction condition.  

g) Except where practicably infeasible, final grading and topsoil 
replacement, installation of permanent erosion control structures 
and repair of fencing and other structures shall be completed in 
residential areas within 10 days after backfilling the trench. In the 
event that seasonal or other weather conditions, extenuating 
circumstances, or unforeseen developments beyond Keystone's 
control prevent compliance with this time frame, temporary erosion 
controls and appropriate mitigative measures shall be maintained 
until conditions allow completion of cleanup and reclamation.  

In the event that Keystone constructs within 
500 feet of a residence, it will implement 
these protective measures and those set 
forth in the CMR Plan. 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

25 Construction must be suspended when weather conditions are such 
that construction activities will cause irreparable damage, unless 
adequate protection measures approved by the Commission are 
taken. At least two months prior to the start of construction in South 
Dakota, Keystone shall file with the Commission an adverse 
weather land protection plan containing appropriate adverse 
weather land protection measures, the conditions in which such 
measures may be appropriately used, and conditions in which no 
construction is appropriate, for approval of or modification by the 
Commission prior to the start of construction. The Commission shall 
make such plan available to impacted landowners who may provide 
comment on such plan to the Commission 

Keystone has developed an adverse 
weather plan which has been submitted to, 
and approved by, the PUC. 

26 Reclamation and clean-up along the right-of-way must be 
continuous and coordinated with ongoing construction.  

Keystone will implement this requirement 
during construction of the project.  
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27 All pre-existing roads and lanes used during construction must be 
restored to at least their pre-construction condition that will 
accommodate their previous use, and areas used as temporary 
roads during construction must be restored to their original 
condition, except as otherwise requested or agreed to by the 
landowner or any governmental authority having jurisdiction over 
such roadway 

Keystone will coordinate with county and 
state road authorities during the pre-
construction planning phase.  Pre-
construction conditions will be documented 
and pre-existing roads will be restored to 
pre-construction condition following 
construction.  Keystone will comply with the 
condition with respect to temporary roads 
after construction. 

 

28 Keystone shall, prior to any construction, file with the Commission a 
list identifying private and new access roads that will be used or 
required during construction and file a description of methods used 
by Keystone to reclaim those access roads.  

A list of access roads, including the 
reclamation methods that will be 
implemented during construction has been 
provided to the Commission.  Keystone will 
supplement the list of new roads that are 
identified post-submittal. 

 

29 Prior to construction, Keystone shall have in place a winterization 
plan and shall implement the plan if winter conditions prevent 
reclamation completion until spring. The plan shall be provided to 
affected landowners and, upon request, to the Commission.  

Keystone has developed a winterization 
plan which addresses these factors.  It will 
be provided to affected landowners, if 
necessary. 

 

 

 

30 Numerous Conditions of this Order, including but not limited to 16, 
19, 24, 25, 26, 27 and 51 relate to construction and its effects upon 
affected landowners and their property. The Applicant may 
encounter physical conditions along the route during construction 
which makes compliance with certain of these Conditions infeasible. 
If, after providing a copy of this order, including the Conditions, to 
the landowner, the Applicant and landowner agree in writing to 
modifications of one or more requirements specified in these 
conditions, such as maximum clearances or right-of-way widths, 
Keystone may follow the alternative procedures and specifications 
agreed to between it and the landowner.  

Keystone will comply with this condition and 
through negotiations with the landowner and 
any such modifications shall be agreed upon 
in writing. 

 

Note: Through the SDPUC liaison, Keystone 
has validated a typo in this condition with 
John Smith, the SDPUC General Counsel.  
The typo occurs in the first sentence and is 
a reference Condition 51, which does not 
exist.  This should actually reference 
Condition 45. 

  

 

31 Keystone shall construct and operate the pipeline in the manner 
described in the application and at the hearing, including in 
Keystone's exhibits, and in accordance with the conditions of this 
permit, the PHMSA Special Permit, if issued, and the conditions of 
this Order and the construction permit granted herein 

Keystone will comply with this condition 
during construction and operation of the 
pipeline.  Keystone XL has withdrawn its 
application to PHMSA for a Special Permit, 
subject to its right to apply for a Special 
Permit at a later time. 

 

32 Keystone shall require compliance by its shippers with its crude oil 
specifications in order to minimize the potential for internal 
corrosion.  

Keystone will require compliance by its 
shippers with its crude oil tariff 
specifications. 

 

33 Keystone's obligation for reclamation and maintenance of the right-
of-way shall continue throughout the life of the pipeline.  

Keystone will monitor the right-of-way 
conditions throughout the life of the pipeline.  
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33.a In its surveillance and maintenance activities, Keystone shall, and 
shall cause its contractor to, equip each of its vehicles, including off-
road vehicles, with a hand-held fire extinguisher, portable compact 
shovel and communication device such as a cell phone, in areas 
with coverage, or a radio capable of achieving prompt 
communication with emergency services. 

Keystone will require all Operators to 
maintain the required equipment in all 
vehicles on the right-of-way during 
surveillance and maintenance activities. 

 

 

 

34 In accordance with 49 C.F.R. 195, Keystone shall continue to 
evaluate and perform assessment activities regarding high 
consequence areas.  

Keystone will continue to identify and 
assess high consequence areas in 
accordance with 49 C.F.R. 195. 

34.a Prior to Keystone commencing operation, all unusually sensitive 
areas as defined by 49 CFR 195.6 that may exist, whether currently 
marked on DOT's HCA maps or not, should be identified and added 
to the Emergency Response Plan and Integrity Management Plan 

Keystone will identify HCA’s as defined at 
49 CFR 195.6 and add them to the 
Emergency Response Plan and Integrity 
Management Plan. 

 

 

 

34.b In its continuing assessment and evaluation of environmentally 
sensitive and high consequence areas, Keystone shall seek out and 
consider local knowledge, including the knowledge of the South 
Dakota Geological Survey, the Department of Game Fish and Parks 
and local landowners and governmental officials.  

Keystone has conducted numerous 
consultations with South Dakota state 
agencies, local agencies and landowners 
and essentially concluded the assessment 
and evaluation of environmentally sensitive 
and high consequence areas and has 
concurrence from stakeholders related to 
construction and restoration plans within 
these areas. 

 If new or different information on 
environmentally sensitive and high 
consequence areas becomes available, 
Keystone will assess that information. 

 

35 The evidence in the record demonstrates that in some reaches of 
the Project in southern Tripp County, the High Plains Aquifer is 
present at or very near ground surface and is overlain by highly 
permeable sands permitting the uninhibited infiltration of 
contaminants. This aquifer serves as the water source for several 
domestic farm wells near the pipeline as well as public water supply 
system wells located at some distance and upgradient from the 
pipeline route. Keystone shall identify the High Plains Aquifer area 
in southern Tripp County as a hydrologically sensitive area in its 
Integrity Management and Emergency Response Plans. Keystone 
shall similarly treat any other similarly vulnerable and beneficially 
useful surficial aquifers of which it becomes aware during 
construction and continuing route evaluation 

Keystone will identify the High Plains Aquifer 
area in southern Tripp County and any other 
similarly vulnerable and beneficially useful 
surficial aquifers as a hydrologically 
sensitive area in its Integrity Management 
and Emergency Response Plans. 
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36 Prior to putting the Keystone Pipeline into operation, Keystone shall 
prepare, file with PHMSA and implement an emergency response 
plan as required under 49 CFR 194 and a manual of written 
procedures for conducting normal operations and maintenance 
activities and handling abnormal operations and emergencies as 
required under 49 CFR 195.402. Keystone shall also prepare and 
implement a written integrity management program in the manner 
and at such time as required under 49 CFR 195.452. At such time 
as Keystone files its Emergency Response Plan and Integrity 
Management Plan with PHMSA or any other state or federal 
agency, it shall also file such documents with the Commission. The 
Commission's confidential filing rules found at ARSD 20:10:01:41 
may be invoked by Keystone with respect to such filings to the 
same extent as with all other filings at the Commission. If 
information is filed as "confidential," any person desiring access to 
such materials or the Staff or the Commission may invoke the 
procedures of ARSD 20:10:01 :41 through 20: 10:01 :43 to 
determine whether such information is entitled to confidential 
treatment and what protective provisions are appropriate for limited 
release of information found to be entitled to confidential treatment.  

Keystone will file its Emergency Response 
Plan and Integrity Management Plan with 
the Commission upon filing with PHMSA 
and will invoke the Commission's 
confidential filing rules. 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

37 To facilitate periodic pipeline leak surveys during operation of the 
facilities in wetland areas, a corridor centered on the pipeline and 
up to 15 feet wide shall be maintained in an herbaceous state. 
Trees within 15 feet of the pipeline greater than 15 feet in height 
may be selectively cut and removed from the permanent right-of-
way. 

Keystone will maintain a corridor centered 
on the pipeline and up to 15 feet wide in an 
herbaceous state to facilitate periodic 
pipeline leak surveys during operation of the 
facilities in wetland areas. 

 

38 To facilitate periodic pipeline leak surveys in riparian areas, a 
corridor centered on the pipeline and up to 10 feet wide shall be 
maintained in an herbaceous state. 

Keystone will maintain a corridor centered 
on the pipeline and up to 10 feet wide in an 
herbaceous state to facilitate periodic 
pipeline leak surveys during operation of the 
facilities in riparian areas. 

39 Except to the extent waived by the owner or lessee in writing or to 
the extent the noise levels already exceed such standard, the noise 
levels associated with Keystone's pump stations and other noise-
producing facilities will not exceed the L 1 0=55dbA standard at the 
nearest occupied, existing residence, office, hotel/motel or non-
industrial business not owned by Keystone. The point of 
measurement will be within 100 feet of the residence or business in 
the direction of the pump station or facility. Post-construction 
operational noise assessments will be completed by an 
independent third-party noise consultant, approved by the 
Commission, to show compliance with the noise level at each pump 
station or other noise-producing facility. The noise assessments will 
be performed in accordance with applicable American National 
Standards Institute standards. The results of the assessments will 
be filed with the Commission. In the event that the noise level 
exceeds the limit set forth in this condition at any pump station or 
other noise producing facility, Keystone shall promptly implement 
noise mitigation measures to bring the facility into compliance with 
the limits set forth in this condition and shall report to the 
Commission concerning the measures taken and the results of 
post-mitigation assessments demonstrating that the noise limits 
have been met. 

Keystone designed pump stations and other 
noise-producing facilities so that noise will 
not exceed the L 1 0 = 55dbA standard at 
the nearest occupied receptor (existing 
residence, office, hotel/motel or non-
industrial business not owned by Keystone).  
Keystone will utilize a third-party noise 
consultant, approved by the Commission, to 
show post-construction compliance with the 
noise level at each pump station or other 
noise-producing facility and will file the 
assessments with the Commission. 
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40 At the request of any landowner or public water supply system that 
offers to provide the necessary access to Keystone over his/her 
property or easement(s) to perform the necessary work, Keystone 
shall replace at no cost to such landowner or public water supply 
system, any polyethylene water piping located within 500 feet of the 
Project with piping that is resistant to permeation by BTEX.  

Keystone will replace polyethylene water 
piping located within 500 feet of the Project 
with piping that is resistant to permeation by 
BTEX when requested and provided access 
by the landowner or a public water supply 
system. 

 

 

40.a Keystone shall publish a notice in each newspaper of general 
circulation in each county through which the Project will be 
constructed advising landowners and public water supply systems 
of this condition.  

In Q4 2018, Keystone published a notice in 
each newspaper of general circulation in 
each county through which the Project will 
be constructed advising landowners and 
public water supply systems of condition 40. 

 

41 Keystone shall follow all protection and mitigation efforts as 
identified by the U.S. Fish and Wildlife Service ("USFWS") and 
SDGFP 

Keystone will consult with the USFWS and 
SDGFP and will follow protection and 
mitigation efforts agreed to during 
consultation with the agencies. 

 

41.a Keystone shall identify all greater prairie chicken and greater sage 
and sharp-tailed grouse leks within the buffer distances from the 
construction right of way set forth for the species in the FEIS and 
Biological Assessment (BA) prepared by DOS and USFWS 

Construction in 2020 will not occur during 
the greater prairie chicken or greater sage 
or sharp-tailed grouse lekking season.  In 
spring 2021, Keystone will conduct surveys 
for greater prairie chicken and greater sage 
and sharp-tailed grouse leks. 

 

41.b In accordance with commitments in the FEIS and BA, Keystone 
shall avoid or restrict construction activities as specified by USFWS 
within such buffer zones between March 1 and June 15 and for 
other species as specified by USFW Sand SDGFP.  

Keystone will address this requirement 
during pre-construction planning efforts. 

 

 

 

 

42 Keystone shall keep a record of drain tile system information 
throughout planning and construction, including pre-construction 
location of drain tiles. Location information shall be collected using 
a sub-meter accuracy global positioning system where available or, 
where not available by accurately documenting the pipeline station 
numbers of each exposed drain tile. 

 

Records will be kept of drain tile system 
information. 

 

42.a Keystone shall maintain the drain tile location information and tile 
specifications and incorporate it into its Emergency Response and 
Integrity Management Plans where drains might be expected to 
serve as contaminant conduits in the event of a release. 

Keystone will maintain the drain tile location 
information and tile specifications and 
incorporate it into its Emergency Response 
and Integrity Management Plans where 
drains might be expected to serve as 
contaminant conduits in the event of a 
release. 

 

42.b If drain tile relocation is necessary, the applicant shall work directly 
with landowner to determine proper location.  

Keystone will work directly with landowner to 
determine proper location should drain tile 
relocation be necessary. 
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42.c The location of permanent drain tiles shall be noted on as-built 
maps. Qualified drain tile contractors shall be employed to repair 
drain tiles.  

Keystone will identify the location of 
permanent drain tiles on as-built maps. 
Keystone will employ qualified drain tile 
contractors to repair drain tiles impacted by 
the project. 

 

43 Keystone shall follow the "Unanticipated Discoveries Plan," as 
reviewed by the State Historical Preservation Office ("SHPO") and 
approved by the DOS and provide it to the Commission upon 
request. Ex TC-1.6.4, pp. 94-96; Ex S-3.  

Keystone will comply with the "Unanticipated 
Discoveries Plan," as reviewed by the State 
Historical Preservation Office ("SHPO") and 
approved by the DOS and will provide the 
plan to the Commission upon request. 

 

43.a If during construction, Keystone or its agents discover what may be 
an archaeological resource, cultural resource, historical resource or 
gravesite, Keystone or its contractors or agents shall immediately 
cease work at that portion of the site and notify the DOS, the 
affected landowner(s) and the SHPO.  

Keystone will comply with this condition 
during construction. 

 

43.b If the DOS and SHPO determine that a significant resource is 
present, Keystone shall develop a plan that is approved by the DOS 
and commenting/signatory parties to the Programmatic Agreement 
to salvage avoid or protect the archaeological resource.  

Keystone will develop a treatment plan that 
is approved by the DOS and 
commenting/signatory parties to the 
Programmatic Agreement to salvage, avoid, 
or protect an archaeological resource that 
DOS and SHPO determine as significant. 

 

43.c If such a plan will require a materially different route than that 
approved by the Commission, Keystone shall obtain Commission 
and landowner approval for the new route before proceeding with 
any further construction. 

Keystone will obtain approval from the 
Commission and affected landowner(s) for 
any materially different route that may be 
required as a result of unanticipated 
discoveries prior to further construction. 

 

43.d Keystone shall be responsible for any costs that the landowner is 
legally obligated to incur as a consequence of the disturbance of a 
protected cultural resource as a result of Keystone's construction or 
maintenance activities.  

Keystone will be responsible for costs that 
the landowner is legally obligated to incur as 
a consequence of the disturbance of a 
protected cultural resource as a result of 
Keystone's construction or maintenance 
activities. 

 

44.a Prior to commencing construction, Keystone shall conduct a 
literature review and records search, and consult with the BLM and 
Museum of Geology at the S.D. School of Mines and Technology 
("SDSMT") to identify known fossil sites along the pipeline route 
and identify locations of surface exposures of paleontologically 
sensitive rock formations using the BLM's Potential Fossil Yield 
Classification system. 

Keystone has consulted with the BLM and 
Museum of Geology at the S.D. School of 
Mines and Technology ("SDSMT") to identify 
known fossil sites along the pipeline route 
and identify locations of surface exposures 
of paleontologically sensitive rock 
formations using the BLM's Potential Fossil 
Yield Classification system. 

 

44.a.1 Any area where trenching will occur into the Hell Creek Formation 
shall be considered a high probability area.  

Keystone has identified locations along the 
pipeline route where trenching will occur into 
the Hell Creek Formation and has identified 
these locations as areas of high probability 
to yield fossils. 
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44.b Keystone shall at its expense conduct a pre-construction field 
survey of each area identified by such review and consultation as a 
known site or high probability area within the construction ROW. 
Following BLM guidelines as modified by the provisions of 
Condition 44, including the use of BLM permitted paleontologists, 
areas with exposures of high sensitivity (PFYC Class 4) and very 
high sensitivity (PFYC Class 5) rock formations shall be subject to a 
100% pedestrian field survey, while areas with exposures of 
moderately sensitive rock formations (PFYC Class 3) shall be spot-
checked for occurrences of scientifically or economically significant 
surface fossils and evidence of subsurface fossils. Scientifically or 
economically significant surface fossils shall be avoided by the 
Project or mitigated by collecting them if avoidance is not feasible. 
Following BLM guidelines for the assessment and mitigation of 
paleontological resources, scientifically significant paleontological 
resources are defined as rare vertebrate fossils that are identifiable 
to taxon and element, and common vertebrate fossils that are 
identifiable to taxon and element and that have scientific research 
value; and scientifically noteworthy occurrences of invertebrate, 
plant and trace fossils. Fossil localities are defined as the 
geographic and stratigraphic locations at which fossils are found 

Keystone will conduct pre-construction field 
surveys of each area identified as high 
probability to yield fossils within the 
construction ROW.   

Keystone will conduct pedestrian field 
surveys on 100% of areas with exposures of 
high sensitivity (PFYC Class 4) and very 
high sensitivity (PFYC Class 5) rock 
formations utilizing the BLM guidelines as 
modified by the provisions of Condition 44, 
including the use of BLM permitted 
paleontologists.   

Additionally, Keystone will spot-check areas 
of moderately sensitive rock formations 
(PFYC Class 3).   

Keystone will avoid scientifically or 
economically significant surface fossils or 
will mitigate by collecting them if avoidance 
is not feasible. 

 

 

 

 

 

 

44.c Following the completion of field surveys, Keystone shall prepare 
and file with the Commission a paleontological resource mitigation 
plan. The mitigation plan shall specify monitoring locations, and 
include BLM permitted monitors and proper employee and 
contractor training to identify any paleontological resources 
discovered during construction and the procedures to be followed 
following such discovery. Paleontological monitoring will take place 
in areas within the construction ROW that are underlain by rock 
formations with high sensitivity (PFYC Class 4) and very high 
sensitivity (PFYC Class 5), and in areas underlain by rock 
formations with moderate sensitivity (PFYC Class 3) where 
significant fossils were identified during field surveys. 

Keystone has prepared and filed with the 
Commission a paleontological resource 
mitigation plan. 
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44.d If during construction, Keystone or its agents discover what may be 
a paleontological resource of economic significance, or of scientific 
significance, as defined in subparagraph (b) above, Keystone or its 
contractors or agents shall immediately cease work at that portion 
of the site and, if on private land, notify the affected landowner(s). 
Upon such a discovery, Keystone's paleontological monitor will 
evaluate whether the discovery is of economic significance, or of 
scientific significance as defined in subparagraph (b) above. If an 
economically or scientifically significant paleontological resource is 
discovered on state land, Keystone will notify SDSMT and if on 
federal land, Keystone will notify the BLM or other federal agency. 
In no case shall Keystone return any excavated fossils to the 
trench. If a qualified and BLM-permitted paleontologist, in 
consultation with the landowner, BLM, or SDSMT determines that 
an economically or scientifically significant paleontological resource 
is present, Keystone shall develop a plan that is reasonably 
acceptable to the landowner(s), BLM, or SDSMT, as applicable, to 
accommodate the salvage or avoidance of the paleontological 
resource to protect or mitigate damage to the resource. The 
responsibility for conducting such measures and paying the costs 
associated with such measures, whether on private, state or federal 
land, shall be borne by Keystone to the same extent that such 
responsibility and costs would be required to borne by Keystone on 
BLM managed lands pursuant to BLM regulations and guidelines, 
including the BLM Guidelines for Assessment and Mitigation of 
Potential Impacts to Paleontological Resources, except to the 
extent factually inappropriate to the situation in the case of private 
land (e.g. museum curation costs would not be paid by Keystone in 
situations where possession of the recovered fossil(s) was turned 
over to the landowner as opposed to curation for the public). If such 
a plan will require a materially different route than that approved by 
the Commission, Keystone shall obtain Commission approval for 
the new route before proceeding with any further construction. 
Keystone shall, upon discovery and salvage of paleontological 
resources either during pre-construction surveys or construction 
and monitoring on private land, return any fossils in its possession 
to the landowner of record of the land on which the fossil is found. If 
on state land, the fossils and all associated data and documentation 
will be transferred to the SDSM; if on federal land, to the BLM. 

 

Keystone will comply with this condition 
during construction. 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

44.e To the extent that Keystone or its contractors or agents have control 
over access to such information, Keystone shall, and shall require 
its contractors and agents to, treat the locations of sensitive and 
valuable resources as confidential and limit public access to this 
information.  

To the extent that Keystone or its 
contractors or agents have control over 
access to such information, Keystone will, 
and will require its contractors and agents to 
treat the locations of sensitive and valuable 
resources as confidential and limit public 
access to this information. 
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45 Keystone shall repair or replace all property removed or damaged 
during all phases of construction and operation of the proposed 
transmission facility, including but not limited to, all fences, gates 
and utility, water supply, irrigation or drainage systems.  

Keystone will repair or replace all property 
removed or damaged during all phases of 
construction and operation of the proposed 
transmission facility. 

 

45.a Keystone shall compensate the owners for damages or losses that 
cannot be fully remedied by repair or replacement, such as lost 
productivity and crop and livestock losses or loss of value to a 
paleontological resource damaged by construction or other 
activities.  

Keystone will compensate the owners for 
damages or losses that result from 
construction and operation of the proposed 
transmission facility and cannot be fully 
remedied by repair or replacement. 

 

46 In the event that a person's well is contaminated as a result of 
construction or pipeline operation, Keystone shall pay all costs 
associated with finding and providing a permanent water supply that 
is at least of similar quality and quantity; and any other related 
damages, including but not limited to any consequences, medical or 
otherwise, related to water contamination.  

Keystone will pay all costs associated with 
finding and providing a permanent water 
supply that is at least of similar quality and 
quantity and any other related damages 
related to water contamination in the event 
that a well is contaminated as a result of 
construction or pipeline operation. 

 

47 Any damage that occurs as a result of soil disturbance on a 
persons' property shall be paid for by Keystone 

Keystone will compensate for damage that 
occurs as a result of soil disturbance on a 
persons' property caused by construction 
and operation of the Project. 

 

48 No person will be held responsible for a pipeline leak that occurs as 
a result of his/her normal farming practices over the top of or near 
the pipeline 

Keystone will not hold any person 
responsible for a pipeline leak that occurs as 
a result of normal farming practices. 

 

49 Keystone shall pay commercially reasonable costs and indemnify 
and hold the landowner harmless for any loss, damage, claim or 
action resulting from Keystone's use of the easement, including any 
resulting from any release of regulated substances or from 
abandonment of the facility, except to the extent such loss, damage 
claim or action results from the gross negligence or willful 
misconduct of the landowner or its agents.  

Keystone will pay commercially reasonable 
costs and indemnify and hold the landowner 
harmless for any loss, damage, claim or 
action resulting from Keystone's use of the 
easement, including any resulting from any 
release of regulated substances or from 
abandonment of the facility, except to the 
extent such loss, damage claim or action 
results from the gross negligence or willful 
misconduct of the landowner or its agents.  

50 The Commission's complaint process as set forth in ARSD 20:10:01 
shall be available to landowners, other persons sustaining or 
threatened with damage or the consequences of Keystone's failure 
to abide by the conditions of this permit or otherwise having 
standing to obtain enforcement of the conditions of this Order and 
Permit.  

The Commission's complaint process as set 
forth in ARSD 20:10:01 shall be available to 
landowners, other persons sustaining or 
threatened with damage or the 
consequences of Keystone's failure to abide 
by the conditions of this permit or otherwise 
having standing to obtain enforcement of the 
conditions of this Order and Permit. 
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