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BEFORE THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF SOUTH DAKOTA

STAFF’S FIRST SET OF DATA

IN THE MATTER OF THE REQUESTS TO MS. BUNDORF

APPLICATION BY WILD SPRINGS
SOLAR, LLC FOR APERMIT OF A
SOLAR ENERGY FACILITY IN
PENNINGTON COUNTY, SOUTH
DAKOTA

EL20-018

R T T T T

Below, please find Staff’s First Set of Data Requests to Ms. Bundorf. Please submit
responses within 10 business days, or promptly contact Staff to discuss an alternative
arrangement.

1-1) Provide copies of all data requests submitted to Ms. Bundorf or by Ms. Bundorf and
copies of all responses provided to those data requests. Provide this information to date
and on an ongoing basis.

1-2) Refer to SDCL 49-41B-22, Applicant’s burden of proof:

The applicant has the burden of proof to establish by a preponderance of the evidence that:
(1) The proposed facility will comply with all applicable laws and rules;

(2) The facility will not pose a threat of serious injury to the environment nor to the social
and economic condition of inhabitants or expected inhabitants in the siting area. An applicant
for an electric transmission line, a solar energy facility, or a wind energy facility that holds a
conditional use permit from the applicable local units of government is determined not to
threaten the social and economic condition of inhabitants or expected inhabitants in the siting
area;

(3) The facility will not substantially impair the health, safety or welfare of the inhabitants;
and

(4) The facility will not unduly interfere with the orderly development of the region with due
consideration having been given the views of governing bodies of affected local units of
government. An applicant for an electric transmission line, a solar energy facility, or a wind
energy facility that holds a conditional use permit from the applicable local units of
government is in compliance with this subdivision.

(a) Please specify particular aspect(s) of the Applicant’s burden that Ms. Bundorf intends
to personally testify on.

(b) Please specify particular aspect(s) of the Applicant’s burden of proof that Ms.
Bundorf intends to call a witness to testify on.



1-3)

1-4)

1-5)

1-6)

1-7)

1-8)
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Refer to SDCL 49-41B-2, Permit for wind or solar energy facility:

Within nine months of receipt of the initial application for a permit for the construction of a
wind energy facility or solar energy facility, the commission shall make complete findings,
and render a decision, regarding whether a permit should be granted, denied, or granted
upon such terms, conditions, or modifications of the construction, operation, or
maintenance as the commission determines are appropriate. In the decision, the commission
shall find that the construction of the facility meets all requirements of this chapter. Notice of
the commission's decision shall be given to the applicant and to parties to the hearing within
ten days following the decision. {emphasis added}

(a) Identify any “terms, conditions, or modifications of construction, operation, or
maintenance” that Ms. Bundorf would recommend the Commission order. Please
provide support and explanation for any recommendations.

(b) Specifically, what mitigation efforts would Ms. Bundorf like to see taken if this
Project is constructed?

Please list with specificity the witnesses that Ms. Bundorf intends to call. Please include
name, address, phone number, credentials and area of expertise.

Does Ms. Bundorf intend to take depositions? If so, of whom?

Please identify every concern Ms. Bundorf has with the proposed project that Ms.
Bundorf intends to address at the evidentiary hearing. For each concern identified, please
provide support for the concern.

Other than intervening in this docket, has Ms. Bundorf pursued any legal action with
respect to this Project?

Refer to Wild Spring Solar’s responses to Ms. Bundorf’s written questions and verbal
comments made during the public input meeting held on July 1, 2020. Do Wild Spring
Solar’s responses to the questions and comments address Ms. Bundorf’s concerns, or,
does Ms. Bundorf have further questions, comments, or concerns? Please explain.

Dated this 4th day of August 2020.

Amanda M. Reiss

Staff Attorney

South Dakota Public Utilities Commission
500 East Capitol

Pierre, SD 57501
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Part 1 - Responses to Staff’s First Set of Data Requests to Ms. Bundorf for Docket EL20-018,
Wild Springs Solar Energy Facility

Responses to items received 8/4/2020

1-1) No comment
1-2) Agreed to items (1) through (4)

(a) 1'wish to have Wild Springs Solar, LLC, comply with the Terms and Conditions as set
forth in the Revised Settlement Stipulation for Docket EL18-59, as edited for
Pennington County, and attached.

(b) 1donotintend to call a witness to testify.

1.3)(a) Referto Terms, conditions, etc. as set forth in the Revised Settlement Stipulation for
Docket EL18-059

(b) Mitigation as set forth in referenced Revised Settlement Stipulation for Docket EL18-
059.

1-4) 1donotintend to call witnesses.

1-5) | do not intend to take depositions.

1-6)  Concerns will be addressed by the edited Settlement Stipulation, if adopted.
1-7) No legal action has been pursued.

1-8) Nearly all concerns were answered in Wild Springs Solar’s responses. However, the
proposed payment (Item 5 on my list) to the New Underwood School System of $200/year per
MW of built capacity, estimated to be 128 MW or approximately $25,600 per year, should be in
the form of a written agreement with the New Underwood School System. The agreement
should clearly state the annual payments are based on capacity and not capacity factor, which
will likely be less than 20 percent of the name plate rating.

Also, Item 11, regarding the Lake Effect of solar panels, needs to be continually monitored and
avian deaths recorded over the life of the project and reported to SD Game, Fish and Parks, and
U.S. Fish and Wildlife Service. The Migratory Bird Treaty Act (MBTA) recently withstood a court
challenge trying to weaken its requirements. South Dakota is a major flyway for many species
of water birds, as well as other migratory avian species. My hope is that continued expansion
of solar and wind developments not result in the entire Mid-West becoming an “avian sink”.
Studies are ongoing regarding Lake Effect.
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Part 2 — Responses to Staff’s First Set of Data Requests to Ms. Bundorf for Docket EL20-018,
Wild Springs Solar Energy Facility.

| am using the “Revised Settlement Stipulation” for EL18-059, Lookout Solar Park, LLC, as a
template for developing a similar Settlement Stipulation for Wild Springs Solar, LLC. Proposed
edits to tailor the referenced Revised Settlement Stipulation are itemized by Page Number and
Paragraph Number, where applicable. Also attached is a scan of the Settlement Stipulation
with changes noted.

Page 1, top of page: Replace “Lookout ...” with Wild Springs Solar, LLC; replace “Oglala County”
with Pennington County.

Paragraph 1: same as above.

INTRODUCTION: Replace entire paragraph with the description for Wild Springs Solar.
PURPOSE: Replace Docket EL18-059 with Docket EL20-018

Page 2: No change.

Page 3: Paragraph 3: Delete “and final Bureau of Indian Affairs EA and FONSI”

Page 4: No change.

Page 5: Paragraph 10., revise first sentence to read: Applicant will negotiate road use
agreements with Pennington County, the City of New Underwood, and all affected townships, if

required.

Paragraph 11.a., revise to read: “All necessary permits authorizing the crossing of federal,
state, county, township and City of New Underwood roads are properly acquired.”

Paragraphll.e., last sentence, insert “City of New Underwood” following the word townships.
Page 6: No change

Page 7: No change.

Page 8: No change.

Page 9: Paragraph 31. Revise last sentence to read: The agencies contacted will include the
South Dakota Department of Public Safety, the Sheriff and Office of Emergency Management

for Pennington County, and the New Underwood Volunteer Fire Department.

Page 10: Delete Paragraph 35, and renumber the last two paragraphs.
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Page 10: (Continued)
Change the line following the last paragraph to read:
Dated this day of August 2020.

Change Lookout Solar Park I, LLC to Wild Springs Solar, LLC.
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Upon execution of this Stipulation, the Parties shall file this Stipulation with the
Commission together with a joint motion requesting that the Commission issue an order
approving this Stipulation in its entirety without condition or modification.

This Stipulation includes all terms and conditions of the settlement and is submitted
with the condition that, in the event the Commission imposes any material changes or
conditions to this Stipulation which are unacceptable to any Party, this Stipulation may,
at the option of any Party, be withdrawn and shall not constitute any part of the record
in this proceeding or any other proceeding, nor be used for any other purpose.

This Stipulation shall become binding upon execution by the Parties, provided
however, that if this Stipulation does not become effective in accordance with
Paragraph 2 above, it shall be null, void, and privileged. This Stipulation is intended to
relate only to the specific matter referred to herein; no Party waives any claim or right,
which it may otherwise have, with respect to any matter not expressly provided for
herein. No Party or a representative thereof shall directly or indirectly refer to this
Stipulation as precedent in any other current or future proceeding before the

Commission.

The Parties to this proceeding stipulate that the Application, as amended and
supplemented, all pre-filed testimony, exhibits, and responses to Staff data requests on
the settled issues will be made a part of the record in this proceeding. The Parties
understand that if these issues had not been settled, the Parties may have filed further

testimony.

The terms and conditions contained in this Stipulation shall inure to the benefit of and
be binding upon the respective successors, affiliates, owners, stockholders, partners,
parents, subsidiaries, directors, officers, agents, employees, representatives, attorneys,
and assigns of the Parties. In addition, the terms and conditions of this Stipulation,
including all facts leading up to the signing of this Stipulation, shall bind the Parties,
including consultants, contractors, and retained professionals.

. This Stipulation constitutes the entire agreement between the Parties and shall be
deemed to supersede any other understanding or agreements, whether written, oral,
expressed or implied, relating to the Application. This Stipulation may not be amended,
modified, or supplemented, and waivers or consents to departures from the terms and
conditions of this Stipulation may not be given without the written consent thereto
executed by all Parties.

This Stipulation shall be interpreted and construed in accordance with the laws of the
State of South Dakota.
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Applicant agrees that the Commission’s complaint process as set forth in ARSD
Chapter 20:10:01 shall be available to landowners and other persons sustaining or
threatened with damage as the result of Applicant’s failure to abide by the
conditions of the Permit or otherwise having standing to seek enforcement of the
conditions of the Permit. Participating landowners are free to use the complaint
process free from retribution or consequence regardless of any private easement
term to the contrary.

At least 14 days prior to commencement of construction, Applicant shall provide
each participating and non-participating landowner in the Project Area as shown in
the Application and one-half mile outside the Project Area, using the names and
addresses designated to receive the property tax bill sent by the county treasurer,
with the following information:

a) A copy of the Final Decision and Order Granting Permit to Construct
Facilities with attached Permit Conditions;

b) Detailed safety information describing:

i Reasonable safety precautions for existing activities on or near the
Project;

i. Known activities or uses that are presently prohibited near the
Project; and

iii. Other known potential dangers or limitations near the Project;

c) Construction/maintenance damage compensation plans and procedures
(only to participating landowners);

d) The Commission’s address, website, and phone number;
g) Contact person for Applicant, including name, e-mail address, and phone
number.

In order to ensure compliance with the terms and conditions of this Permit pursuant
to SDCL 49-41B-33, it is necessary for the enforcement of this Order that all
employees, contractors, and agents of Applicant involved in this Project be made
aware of the terms and conditions of this Permit.

Except as otherwise provided in the Permit Conditions, Applicant shall comply
with all mitigation measures set forth in the Application and Applicant’s responses



Attachment 2
Page 10 of 15



Attachment 2
Page 11 of 15



19.

20.

21,

Attachment 2
Page 12 of 15

restoration shall include replacement of original pre-construction topsoil or
equivalent quality topsoil to its original elevation, contour, and compaction and re-
establishment of original vegetation as close thereto as reasonably practical. In
order to facilitate compliance with this Permit Condition, Applicant shall:

a) Strip the topsoil to the actual depth of the topsoil, or as otherwise agreed to
by the landowner in writing (e-mail is sufficient), in all areas disturbed by
the Project; however, with respect to access roads, Applicant may remove
less than the actual depth of the topsoil to ensure roads remain low-profile
and the contours align with the surrounding area;

b) Store the topsoil separately from the subsoil in order to prevent mixing of
the soil types;

c) All excess soils generated during the excavation shall remain on the same
landowner’s land, unless the landowner requests or agrees otherwise in
writing; and

d) When revegetating non-cuitivated grasslands, Applicant shall use a seed

mix that is recommended by the Natural Resource Conservation Service
(NRCS), or other land management agency, unless otherwise agreed upon
with the landowner in writing.

The spread of noxious weeds will be avoided or minimized by delivering clean,
washed vehicles 1o the site; using weed-free straw or waddles for erosion control,
if readily available; and through the use of weed-free seed mixes following
construction. Applicant shall work closely with landowners or land management
agencies, such as the NRCS, to determine a plan to control noxious weeds.

Applicant shall stage construction materials in a manner that minimizes the adverse
impact to landowners and land users as agreed upon between Applicant and
landowner or Applicant and the appropriate federal, state, and/or local government
agency. All excess (non-permanent) construction materials and debris shall be
removed upon completion of the Project, unless the landowner agrees otherwise.

In order to mitigate interference with agricultural operations during and after
construction, Applicant shall locate all structures, to the extent feasible and prudent,
to minimize adverse impacts and interferences with agricultural operations,
shelterbelts, and other land uses or activities. Applicant shall take appropriate
precautions to protect livestock and crops during construction. Applicant shall
repair all fences and gates removed or damaged during construction or maintenance
unless otherwise agreed upon with the landowner or designee. Applicant shall be



22.

23,

24,

25.

26,

27
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responsible for the repair of private roads damaged when moving equipment or
when obtaining access to the right-of-way.

Applicant shall bury the underground collector system at a minimum depth of 4
feet, or deeper if necessary, to ensure the current land use is not impacted.

Applicant shall repair or replace all property removed or damaged during all phases
of construction, including but not limited to, all fences, gates, and utility, water
supply, itrigation or drainage systems. Applicant shall compensate the owners for
damages or losses that cannot be fully remedied by repair or replacement, such as
lost productivity and crop and livestock losses. All repair, replacement and/or
compensation described above shall be in accordance with the terms and conditions
of written agreements between Applicant and affected landowners where such

agreements exist.

Applicant shall, in the manner described in its written agreement with a landowner,
indemnify and hold the landowner harmless for loss, damage, claim, or actions
resulting from Applicant’s use of the easement, including any damage resulting
from any release, except to the extent such loss, damage claim, or action results
from the negligence or willful misconduct of the landowner or his employees,
agents, contractors, invitees, or other representatives.

Applicant may adjust access roads, the collector system, the operations and
maintenance facility, the Project substation, and temporary facilities, so long as
they are: located on land leased for the Project; cultural resources are avoided, or
mitigated in consultation with the SHPO; documented habitats to listed species are
avoided; wetland impacts are avoided or are in compliance with applicable USACE
regulations; and all other applicable regulations and requirements are met.

If the Project causes interference with radio, television, or any other licensed
communication transmitting or receiving equipment, Applicant shall take all
appropriate action to minimize any such interference and shall make a good faith
effort to restore or provide reception levels equivalent to reception levels in the
immediate areas just prior to construction of the Project. This mitigation
requirement shall not apply to any dwellings or other structures built after
completion of the Project.

Applicant will provide Global Positioning System (GPS) coordinates of structure
locations to affected landowners at any time during the life of the Project.
Coordinates will be provided in writing to landowners within 30 days of a request.
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