turbines, is the cause of many of the health complaints.

The anecdotal evidence, documented on internet blogs, in
newspaper articles, in expert testimony in legal proceedings,
and recently in the documentary movies Windfall and Wind
Rush, is compelling and illustrative of the similarity in
symptoms. These adverse symptoms appear when people are
exposed to operating wind turbines, and disappear when the
turbines stop operating These observations resemble single-
subject research experiments, in which individuals serve as
their own controls while being subjected to alternating
conditions or treatments. Dr. Carl Phillips, noted
epidemiologist, describes the use of adverse event reporting
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differs from and is more annoying than other
sources of noise, including community,
transportation, and industrial sources.

These differences are attributed to the substantial infrasound
and low-frequency noise (ILFN) produced by the turhines,
Such sounds are not easity masked by other environmental
sounds, including wind noise.

As the blade passes the tower, infrasound pulses are emitted, while njore audible low-
frequency sounds are produced by blade movement. Used by perm{ssion of Esther
Wrightman, Ontario.

Annoyance from turbine noise at 35 dBA corresponds to the
annoyatice reported for other common eommunity-noise



sources at 45 dBA. The World Health Organization (WHO)
has concluded that observable effects of nighttime, outdoor
noise levels of 40 dBA or higher will lead to diminished
health. This also occurs when levels inside homes [especially
bedrooms) rise above 30 dBA or contain non-steady and/er
low-frequency noise.

Yet, the wind industry commonly promotes 50
dBA as an appropriate limit for homes, even
though the World Heaith Organization has
identified such high levels as a cause of serious
health effects.[3]

HEALTH EFFECTS OF WIND TURBINE NOISE

By far, sleep disturbance is the most common complaint of
families living near wind turbines. Prolonged lack of sleep
affects our capacity to learn and negatively affects our
memory, temperament, heart health, stress levels, and
hormones that regulate growth, puberty and fertility. It can
also lead to high blood pressure, changes in heart rate, and an
increase in heart disease, as well as weight gain and lowered
immunity to disease. These symptoms have regularly been
reported by individuals who live near IWTs.

In a controlled clinical study, residents wheo lived within 1.4
kilometers, or 0.87 mile, of IWTs exhibited greater sleep
disturbance and poorer mental health than those living at
distances greater than 3.3 kilometers, or 2 miles, away, and
scores on sleep and mental-health measures correlated well
with noise exposure levels. Another study found lower
quality of life (Qol,) in residents living within 2 kilometers of
a turbine installation than at lenger distances. Abandonment
of homes near wind turbines has been associated primarily
with disruptions to sleep and QoL.

Nina Pierpont, MD, PhD,[4] and a practicing pediatrician,
coined the term Wind Turbine Syndrome (WTS) in 2009 to
describe the symptoms she observed in a cohort study of 38
members of 10 families. Those symptoms include: sleep
disturbance; headache; Visceral Vibratory Vestibular
Disturbance (VVVD); dizziness, vertigo, unsteadiness;
tinnitus; ear pressure or pain; external auditory canal
sensation; memory and concentration deficits; irritability and
anger; and fatigue and loss of motivation. Although her case-
series report, published as a book, has often been maligned
by the wind industry as being non-scientific, an increasing
body of scientific evidence supports her observations and
their links to exposure to wind turbines. Dr. Robert
McMurtry, a well-respected Ontario physician, recently




proposed specific diagnostic criteria for a case definition of
AHEs due to [WTs.

INDUSTRY REACTS TO CLAIMS

In 2009, a joint report of the American and Canadian Wind
Energy Associations (AWEA/CanWEA) established the basis
for arguments routinely used by wind energy advocates to
persuade the public and public officials that [WTs present no
health risks. The panel members who produced the report
were handpicked by AWEA's acoustical consultant, and all
had prior positions on noise from wind turbines favorable to
the industry.

The report concluded that exposure to wind turbine noise
has no direct adverse physiological or health consequences, a
conclusion shown to be erroneous by multiple lines of
evidence, at least several of which were established prior to
the report. The report’'s major weaknesses were its
comparisons of wind turbine noise leveis to those produced
by other environmental noises and its embrace of the
A-weighted measurement scale as valid, even though that
scale minimizes low-frequency sound and completely
exchides infrasound.

Several scholarly researchers have rejected the
AWEA/CanWEA report as misleading and unscientific, One of
the report’s co-authors, Dr. Geoff Leventhall, whose own
research demonstrates that ILFN leads to various health
symptoms, attributes those symptoms to extreme
psychological stress from low-frequency noise, but does not
acknowledge that IWTs also cause such symptoms. He argues
that the ILFN emitted by wind turbines falis below the
threshold of hearing, claiming that what we can't hear can't
hurt us—a topic we will address in our final installment.

Jerry Punch is an audiologist and professor emeritus at
Michigan State University in the Department of Communicative
Sciences and Disorders. Since his retirement in 2011, he has
become actively involved as a private audiological consultant
in greas related to his long-standing interest in community
noise.

Richard James is an acoustical consultant with over 40 years
of experience in industrial noise measurement and control. He
is an adjunct instructor in Michigan State University’s
Department of Communicative Sciences and Disorders and an
adjunct professor in Central Michigan University’s Department
of Communication Disorders.




[1] Part 1: Some Background. Part 3: How the Ear and Brain
Process Infrasound.

[2] Of note: the authors of this series are currently preparing
a comprehensive, fully referenced paper for publication
elsewhere,

[3] Night Noise Guidelines for Europe set limit at 40 dBA.

[4] MD degree earned from Johns Hopkins and PhD from
Princeton.

[Originally published at Hearing Health & Technology Matters,
Nov. 11, 2014]
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IT'S OBVIOUS WIND TURBINES CAN CREATE NUMEROUS HEALTH AND NUISANCE HAZARDS
OTHERWISE CALIFORNIA COMPANY INFINITY WOULDN'T REQUIRE AN INDEMNITY SECTIDN.I

specifying the event of self-insurance coverage hereunder. Any insurance coverage provided by
Developer shall be for the benefit of Developer and Owner, as their respective interests may
appear. After each fifteen (15) years of the Easement Term, Developer shall adjust the limit of
required insurance, if necessary, o a commercially reasonable amount.

122 Reguirements of Policies. The insurance required in this Section 12 shall be with
an insurance company or companies authorized to do business in the State of South Dakota. All
the insurance policies referred to in this Section 12 shall contain a provision that they cannot be
cancelled without first giving Owner thirty (30) days’ notice in writing of the company’s intention
to do so. If Developer does not pay the premiums thereon when due, Owner may procure and
maintain insurance and any such premium plus interest at the Default Interest Rate shall be payable
to Owner with the next payment due pursuant to Section 5.

13.  Indemmity.

/- 151 Indemnity by Developer. Developer shall defend, indemnify and hold Owner
harmless from and against all loss, damages, liability and claims of liability, for damage to property
or injury to persons resulting from the activities of Developer, its agents, contractors, employees,
guests, invitees, licensees and permitees (collectively, “Developer’s Agents™) on or about
Owner’s Property, except to the extent that such liability or loss is due to any negligent acts of
Owner or its agents, employees, contractors, guests, invitees, licensees and permitees (collectively,
“Owner’s Agents”). Owner hereby waives any claims against Developer for damage or injury
directly suffered by Owner arising as a result of any audible or electromagnetic noise, electrical
interference, radio frequency interference, vibration, visual impacts, flicker, shadows or weather-
related effects or hazards attributable to Developer’s Operations on Owner’s Property; provided
that nothing herein shall be deemed to release Developer from its obligation to indemnify and hold
harmless Owner from third party claims under the first sentence of this Section 13.1.

C??\]n__d__emmtv by Owner. Owner shall defend, indemnify and hold Developer harmless
from and against all liability and claims of liability, for damage to property or injury to persons
resulting from the activities of Owner and Owner’s Agents on or about Owner’s Property during
the Easement Term; except to the extent that such liability or loss is due to any acts of Developer
or Developer’s Agents.

---Cﬁfﬁ?g;‘f_{/ Dolsrs T LR ant /ADIVIDYLRL. ~ ¢ e GIER

13.3 Hazardous Materials.

13.3.1 Owner shall not violate, and shall indemnify Developer for, from and
against any claims, costs, damages, fees or penalties arising from a present or future violation by
Owner or Owner’s agents or contractors of, any federal, state or local law, ordinance, order, or
regulation relating to the generation, manufacture, production, use, storage, release or threatened
release, discharge, disposal, transportation or presence of any substance, material or waste which
is now or hereafter classified as hazardous or toxic, or which is regulated under current or future
federal, state or local laws or regulations, on or under Owner’s Property.

13.3.2 Developer shall not violate, and shall indemnify Owner against, any claims,
costs, damages, fees or penalties arising from a present or future violation by Developer or
Developer’s agents or contractors of any federal, state or local law, ordinance, order, or regulation

15
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EASEMENT

This Easement for Wind Energy Development (this “Easement”) is made and entered into
as of , 20 (the “Effective Date”) by and between
(“Owner”), and Triple H Wind Project, LLC, a Delaware
limited liability company (“Developer™) in respect of Owner’s Property (defined below). Owner
and Developer are sometimes referred to herein individually as a “Party” and collectively as the
‘tParu'cs'”

By executing this Easement, Owner confirms that Owner did not execute this Easement until at
least ten (10) business days after Developer first delivered this Easement to Owner, in accordance
with the waiting period requirement in South Dakota Statutes Chapter 43, Section 13-20.4.

1. Definitions. Capitalized terms that are not otherwise defined in this agreement shall have
the meanings assigned to them in this Section 1:

1.1  Day, as used in this Easement with respect to time of notice or performance, means
any day that is not a Saturday, Sunday, or a State or federal holiday.

1.2  Royalty, Royalties and Fees shall mean those amounts due and owing from
Developer to Owner under Section 5.1, Section 5.2, Section 5.4, Section 5.5 and Section 5.6 of
this Easement.

1.3 Improvements shall mean all facilitics, structures, equipment, machinery, roads,
signage, transmission lines, materials and property of every kind and character, which are
constructed, installed and/or placed on, above or under Owner’s Property by or on behalf of
Developer.

14 Interconnection Facilities shall mean all Improvements the purpose of which is to
deliver electrical power from the Project to a utility grid or other system, including without
limitation transformers and electrical transmission lines.

1.5 Mortgage means any mortgage, deed of trust or other real or personal property
security instrument.

1.6  Mortgagee shall mean any mortgagee, beneficiary of a deed of trust, or other holder
of a beneficial interest in a Mortgage.

1.7  Qwner’s Property shall mean the real property consisting of approximately 160
acres located in Hughes County, State of South Dakota (“State™) as more particularly described
on Exhibit A attached hereto and incorporated herein by this reference.

(_ 1.8 ' Project shall mean any and all Improvements, including WTGs and Interconnection
Facilities, that are developed, constructed and/or operated on Owner’s Property, and on other
property to be acquired by easement or by fee purchase, by or on behalf of Developer or any
transferee or assignee of Developer, as a single integrated system to generate and deliver electrical

power to purchasers of such power.

. / £ UM P TEL e K E S __;}g'f W T 1A Ly T |

SD-01



2 Easement Term.

7 2.1  Development Term; Construction Term; Operation Term. This Easement shall be
exclusive and commence on the Effective Date and shall terminate on the day preceding the fiftieth
(50th) anniversary of the Effective Date (the “Easement Term”). During the period commencing
on the Effective Date and continuing for up to seven (7) years therefrom, and which period may
be extended by Developer for an additional three (3) years by giving notice of such extension to
Owner (the “Development Period™), Developer shall have only those rights of use set forth in
Section 3.1(a). At any time during the Development Period, Developer may commence
construction of a Project on Owner’s Property, which shall operate to terminate the Development
Period and to commence the “Construction Period.” The Construction Period shall terminate and
the “Operations Period” shall begin on the first day of the first month afier the date of such
Project’s first commercial deliveries of electrical energy to the local utility grid. For the avoidance
of doubt, first commercial deliveries of electrical energy from a Project in which Owner’s Property
is a part, but which electricity is generated from property other than Owner’s Property, shall
commence the Operations Period. In the event the Construction Period has not commenced within
the Development Period (including any extensions of the Development Period pursuant to this
Section 2.1), this Easement shall immediately terminate.

2.2  Statutory Term Limits on Wind Easements. Owner and Developer acknowledge
that South Dakota Statutes Chapter 43, Section 13-17 provides that a wind easement shall become
void after the fifth (5%) anniversary of the date that it was executed if the wind developer has not
before then began the “development of the potential to produce energy from wind power associated
with the easement” in the manner described in South Dakota Statutes Chapter 43, Section 13-20.2;
provided, however, that said five year development period under a wind casement shall be
extended to a maximum development period of twelve (12) years pursuant to South Dakota
Statutes Chapter 43, Section 13-20.1 for any wind developer that files a sworn affidavit with the
Public Utilities Commission which (i) states the intention of the wind developer to pursue a
proposed wind energy project of five hundred megawatts or greater in nameplate capacity and a
transmission solution for the project involving an interstate electric transmission line with a design
of 345 kV or greater; and (ii) describes the geographic area covered by the project. In
consideration of the foregoing, Owner and Developer hereby agree that if, within six (6) months
prior to the fifth anniversary of the Development Period, it appears that development of the Project
will not be sufficient to prevent this Easement from becoming void under the requirements of
South Dakota law (whether by Developer beginning development of the potential to produce
energy from wind power associated with the easement or filing a sworn affidavit with the Public
Utilities Commission), then Owner and Developer will use good faith and diligent efforts to
negotiate and enter into a new wind easement agreement, under substantially the same terms and
conditions as provided in this Easement, for the further development of the Project. -

* Use of Owner’s Prope Developer.

3 3 Permitted Uses. By this Easement, Owner hereby grants to Developer an exclusive
easement, in gross, for wind resource assessment and analysis, wind energy conversion, for the
collection and transmission of electric power, and for related and incidental purposes and activities

2
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(collectively, “Operatibns") during the Easement Term (subject to the limitation on Developer’s
use of Owner’s Property during the Development Period as provided in Section 2.1 above),
including, without limitation:

(2)  without limiting the generality of the foregoing, during all periods
comprising the Easement Term, conducting studies of wind speed, wind direction, and other
meteorological data, geotechnical studies, surveying, erection, operation, and maintenance of data
collection equipment, ingress to and egress from Owner’s Property by means of any existing roads
and lanes thereon, and by such other route or routes as Developer or any transferee or assignee of
Developer may construct on Owner’s Property from time to time, for the benefit of and for
~ purposes incidental to Operations on Owner’s Property and for the benefit of and for purposes
incidental to Operations, including Operations on lands other than Owner’s Property;

— Gty ICE 2Ky AC m«a SyARGpls SEES

¢ (b) | constructing, reconstructing, erecting, installing, improving,
replacing, relocating and removing from time to time, and maintaining, using, monitoring and
operating, existing, additional or new (i) wind turbines, wind energy conversion systems and other
power generation facilities, of any type or technology (“WTGs™), and associated towers, (i)
electrical transmission and distribution facilities, including without limitation, overhead and
underground transmission, distribution or collector lines, circuit breakers, meters, conduit,
footings, towers, poles, crossarms, guy lines, anchors, cabling and wires, (iii) overhead and
underground control, communications and radio relay systems, (iv) substations, interconnection
and/or switching facilities and electric transformers and transformer pads, (v) energy storage
facilities, (vi) meteorological towers and wind measurement equipment, (vii) control buildings,
control boxes and computer monitoring hardware, (viii) utility installations, (ix) safety protection
facilities, (x) maintenance buildings and yards and construction laydown yards, (xi) roads and
erosion control facilities, (xii) signs and fences, and (xiii) other improvements, fixtures, facilities,
machinery and equipment associated or connected with the generation, conversion, storage,
switching, metering, step-up, step-down, transmission, distribution, conducting, wheeling, sale or
other use or conveyance of electricity (all of the foregoing, including the WTGs, collectively
“Windpower Facilities™); and

(c)  undertaking any other lawful activities, whether accomplished by
Developer or a third party authorized by Developer, that Developer reasonably determines are
necessary, helpful, appropriate or convenient in connection with, incidental to or to accomplish
any of the foregoing purposes,

3.2 Additional Uses. Without limiting the generality of the foregoing:

(@)  the Parties recognize that windpower technologies are improving at
a rapid rate and that it is highly probable that Developer may (although Developer shall not be
required to) replace from time to time existing WTGs on Owner’s Property with newer model (and
potentially larger) WTGs or other wind energy electrical generation facilities having increased
energy capture and efficiency;

(b)  this Easement includes the right of ingress to and egress from the

Windpower Facilities over and along Owner’s Property by means of any existing roads and lanes
thereon, and by such other route or routes as Developer or any transferee or assignee of Developer
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may construct on Owner’s Property from time to time, for the benefit of and for purposes incidental
to Operations on Owner’s Property and for the benefit of and for purposes incidental to Operations,
activities and projects on lands other than Owner’s Property (“Access Easement”™); and

(c). this Easement includes the right to conduct any and all Operations
on Owner’s Pmpert?or any portion thereof in connection with, for the benefit of and for purposes
incidental to the Operations related to the Project (whether Developer performs such Operations
on Owner’s Property or on lands other than Owner’s Property), including, without limitation, the
right to (i) install and maintain on Owner’s Property overhead and underground (at least four (4)
feet deep) transmission lines and facilities for the transmission of electrical energy to or from lands
other than Owner’s Property, and (ii) install and maintain on Owner’s Property overhead and
underground (at least four (4) feet deep)communication lines and facilities for the transmission of
communications to and from lands other than Owner’s Property (collectively, “Transmission
Easement”),

3.3  Grant of Wind Easement. Any obstruction to the free flow of the wind by Owner
or persons other than Developer or any transferee or assignee of Developer or persons claiming
through or under Developer or any transferee or assignee of Developer is prohibited throughout
< the entire area of Owner’s Property, which shall consist horizontally three hundred and sixty
degrees (360°) from any point where any Windpower Facilities are or may be located at any time
or from time to time (each such location referred to as a “Site™) and for a distance from each Site
to the boundaries of Owner’s Property, together vertically through all space located above the
surface of Owner’s Property, that is, one hundred eighty degrees (180°) or such greater number or
numbers of degrees as may be necessary to extend from each point on and along a line drawn along
the surface from each point along the exterior boundary of Owner’s Property through each Site to
each point and on and along such line to the opposite exterior boundary of Owner’s Property.
Trees, structures and improvements located on Owner’s Property as of the Effective Date of this
Easement shall be allowed to remain and Developer may not require their removal. After the
Effective Date of this Easement, Owner may not place or plant any trees, structures or
improvements on Owner’s Property exceeding thirty (30) feet in height that may, in Developer’s
sole judgment, impede or interfere with the flow of wind to any Site or the Windpower Facilities,
unless Owner has received prior written approval from Developer for any such trees, structures or
Impmments' A T o000 & A= O Heedioly i TTENS I T T
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34  Limitation on Use. Developer shall not use Owner’s Property for any purpose other
than as set forth in Sections 3.1, 3.2 and 3.3.

3.5  Placement of Windpower Facilities. Developer shall confer with Owner prior to
construction of any Windpower Facilities on Owner’s Property to discuss the placement of any
such Windpower Facilities thereon, and shall consider and use commercially reasonable efforts to
address any comments, concerns or suggestions Owner may have as to the location of such
Windpower Facilities on Owner’s Property; provided, however, that the final decision regarding
placement of such Windpower Facilities shall be in thé sole discretion of Developer.
Notwithstanding the foregoing, Developer shall not place any WTGE within one thousand four
hundred feet (1,400%) of Owner’s existing residence on Owner’s Property. -
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3.6 Damage to Owner's Crops & Personal Property. The Parties anticipate and
acknowledge that Owner or its renters may suffer damage to crops (harvested and unharvested,

and including fallow ground), livestock forage, drain tiles, fences, and other personal property or
improvements on Owner’s Property during Developer’s construction, installation, maintenance,
repair, replacement, removal or restoration of the Project(s) on Owner’s Property. Developer shall
compensate Owner for any such damage as follows:

3.6.1 Crop & Forage Damage. In connection with any crop or livestock forage
damage caused by Developer’s Operations on Owner’s Property (including the inability of Owner
to plant, work or harvest any crop duc to Developer’s Operations), Developer shall pay Owner fair
compensation for such damage based on the following formula: Unit Price x Average Unit Yield
Per Acre of Undamaged Portion of Owner’s Property x Acres Damaged = “Crop/Forage Damage
Compensation.” The “Unit Price” for damaged crops or livestock forage will be based on the
local market price currently in effect for that crop or livestock forage. Compensation for damage
to fallow ground shall be based on the Unit Price of crop previously harvested on that ground
within the prior year’s harvest cycle. The “Average Unit Yield Per Acre” shall be based on the
average unit yield over the preceding three (3) years.

3.62 Soil Compaction. As to the compaction of soil on the area of Owner’s
Property not occupied by the Project after construction is complete, which compaction is caused
by Developer’s construction, installation, maintenance, repair, replacement, removal or restoration
of the Project on Owner’s Property, Developer shall compensate Owner for the area of compacted
soil (“Soil Compaction Compensation”) pursuant to the following terms and conditions: (i)
Developer shall pay the Soil Compaction Compensation, if any, to Owner as soon as practicable
after the harvest cycle that follows Developer's construction, installation, maintenance, repair,
replacement, removal or restoration of the Project which caused the soil compaction; (ii)
Developer shall only be obligated to pay owner Soil Compaction Compensation if the average
crop or forage unit yield per acre on the compacted soil area of Owner’s Property is at least ten
percent (10%) lower than the average crop or forage unit yield per acre on Owner’s Property for
the previous three (3) years; and (iii) the Soil Compaction Compensation = (Unit Price x Average

Yield P : :

il j
d Portion of Owner’s Property x Acres of Compa 01l

i 2 x Units H : Area). The “Unit Price™ for Soil Compaction
Compensation will be based on the local market price currently in effect for the affected crop or
livestock forage. The “Average Unit Yield Per Acre” shall be based on the average unit yield over
the preceding three (3) years. The Soil Compaction Compensation is the only compensation
Owner shall receive from Developer for any compaction of soil on Owner’s Property caused by
Developer’s Operations.

3.6.3 Native Grasses. Notwithstanding anything to the contrary in this Easement,
Developer shall reseed any areas of Owner’s Property with native grasses that are damaged,
destroyed or removed during the construction, installation or maintenance of the Project(s) on
Owner's Property, and upon restoration of Owner’s Property pursuant to Section 17.2 herein
below.

Damag er Personal Property. Unless otherwise specified herein,
Developer shall pay Owner fair market replacement cost for damage to drainage tiles, fences, and
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other personal property or improvements on Owner’s Property resulting from Developer’s
Operations on Owner’s Property.

3.6.5 Damage to Livestock. If Developer’s Operations on Owner’s Property
causes the injury or death of any of Owner’s livestock, then Developer shall compensate Owner
for such injury or death at an amount equivalent to the value of the injured or dead livestock
calculated at a rate of (i) Owner’s contracted rate of sale to market for the livestock, if any, or (ii)
the market cost for Owner’s replacement of like kind livestock.

3.6.6 itation of Crop & Personal Property Damage C S8
extent Developer pays Owner Crop/Forage Damage Compensation, Soil Compaction
Compensation, or compensation for damage to other personal property or improvements, or similar
losses suffered by a tenant of Owner, Owner shall pay the tenant the applicable compensation and
Owner agrees to indemnify and hold Developer harmless from any failure by Owner to advance
or remit such compensation to its tenant. After construction is complete, Developer shall not be
responsible to pay Owner or its renters any losses of income, rent, business opportunities, profits
or other losses arising out of Owner’s inability to grow crops, livestock forage or otherwise use
that portion of Owner’s Property occupied by the Project. Nothing in this Section 3.6 shall be
interpreted to reduce or limit any liability Developer may incur to Owner for losses (other than
consequential damages) suffered by Owner due to damage to crops, drain tiles, improvements, or

fields caused by an accidental event, LS S
3.6.7 Asbitration of Disputes. If the Parties cannot reach agreement as to the

amount which would constitute Crop/Forage Damage Compensation, Soil Compaction
Compensation, or fair market replacement cost for other losses or damage specified under this
Section 3.6, then the issue shall be submitted to binding arbitration before a qualified appraiser or
any other arbitrator mutually agreed to by the Parties.

3.7 Conservation Program. If Owner is a party to a Conservation Reserve Program
contract (“CRP Contract”) with the U.S. Department of Agriculture pursuant to 7 C.F.R. Part
1410, Owner shall provide Developer with a true and complete copy of such CRP Contract,
together with all amendments and modifications. To the extent Owner must remove any portion
of Owner’s Property from participation in the Conservation Reserve Program (“CRP”) or similar
program to accommodate, or as a result of, the Windpower Facilities, and Owner thereby incurs
any penalties or reimbursement obligations, Developer agrees to reimburse Owner the amount of
such penalties and obligations or to pay the amounts on behalf of Owner. Owner shall notify
Developer of any such penalties or reimbursement obligations as soon as practicable after
becoming aware of those penalties or obligations. Owmer shall cooperate with Developer in
completing and submitting documents to obtain any exemptions allowed under the CRP for the
use of Windpower Facilities on Owner’s Property covered by a CRP Contract.

3.7.1 Releaseo servation Reserve O i Owner hereby
consents to the Farm Service Agency’s (“FSA”) disclosure and release to Developer of any and
all CRP information and data, in print format, digital format or otherwise, regarding or related to
Owner’s Pmpcrty including, without limitation, the CRP Contract terms and the FSA’s digital
CRP mapping data, at any time as Developer may reasonably request from Owner or the FSA
throughout the Easement Term. A separate consent form, providing the same consent by Owner

6

SD-01



to the disclosure and release of CRP information and data as provided under this Section 3.7.1, is
attached to this Easement as Exhibit C, and incorporated herein by this reference, which consent
form shall be signed by Owner, in single or counterpart form, and which may be used by Developer
in obtaining said CRP information and data from the FSA in lieu of Developer’s presenting and
disclosing to the FSA the entirety of this Easement

3.8  Fences, Gates & Caitle Guards. Where Developer’s Operations on Owner’s
Property cause damage to or destruction of Owner’s gates or cattle guards, Developer shall, at

Developer’s sole cost and expense, install, repair or replace such gates or cattle guards, as
necessary. If Owner keeps livestock on Owner’s Property, then Developer shall install a gate and
cattle guard in any fence where a road which is newly constructed by Developer crosses the fence
lines. Developer shall design and construct all of the newly installed, repaired or replaced gates
or cattle guards, and all such gates and cattle guards shall be of at least the same quality as the
gates and cattle guards that were damaged or destroyed or which are already in existence on
Owner’s Property. Furthermore, Developer shall repair or replace any of Owner’s existing fencing
that Developer damages or destroys as a result of its Operations on Owner’s Property. Developer
shall design and construct such fences and all such replacement fencing shall be of at least the
same quality and height as the fencing that was damaged or destroyed. Developer will consider
Owner’s reasonable requests for construction or replacement of any fences, gates and cattle guards.

3.9  Prohibition of Hunting. Neither Developer nor any of its agents, employees,
contractors, invitees or Grantees (as defined below) shall hunt on Owner’s Property.

3.10 Uses by Multiple Projects. Developer may use Owner’s Property for one Project
or Developer may divide Owner’s Property for use in multiple Projects. In the event that

Developer elects to construct and operate more than one Project, then Owner agrees to enter into
new and separate Easements, and to amend this Easement, to permit each such separate Project to
have a separate easement which applies only to such easement’s respective Project. All such new
and separate easements shall have the same terms and conditions as this Easement except that (a)
Owner's Property shall be defined specifically in each case, (b) each separate Developer shall
make the payments required under Section 5 with respect to its Project or Projects, and (c) the
separate Developers may apportion this Easement to the then grantees under the other easements
for easements for access, distribution, transmission, communications or other purposes associated
with or for the benefit of other wind projects. :

- /

(_3.11- Noninterference. Developer shall have the sole and exclusive right to convert all of
the wind resources of, and to conduct Operations (including without limitation the installation or
placement of WTGs, electrical transmission and distribution lines, substations, meteorological
towers and transformers) on, Owner’s Property; Owner shall not grant any rights in Owner’s
Property purporting to permit others to conduct Operations on Owner’s Property in derogation of
Developer’s sole and exclusive right to conduct Operations on Owner’s Property. Without the prior
written consent of Developer, Owner shall not (i) waive any right available to Owner or grant any
right or privilege subject to the consent of Owner by law or contract, including without limitation
any environmental regulation, land use ordinance or zoning regulation, with respect to setback
requirements, noise limitations or other restrictions and conditions respecting the placement of
WTGs and other equipment ancillary to wind farm operations on parcels adjacent to or within
2500 feet of Owner’s Property or (ii) grant, confirm, acknowledge, recognize or acquiesce in any
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right claimed by any other person to conduct Operations on Owner’s Property whether arising in
judicial proceedings or otherwise and Owner agrees to give Developer notice of any such claims
or proceeding with respect to such claims and to cooperate with Developer in resisting and
disputing such claims.

3.12 Mineral Development. Notwithstanding anything herein to the contrary, and
provided Owner in fact owns the mineral and other similar sub-surface resource rights in and under
Owner’s Property, Owner shall have and does hereby expressly reserve the right to develop or to
allow a third party to develop the minerals (including oil and gas), hydrocarbons, water, gravel, or
any other similar resource in, to or under Owner’s Property, if any, so long as such development,
including, without limitation, any drilling or mining, does not materially interfere with Developer’s
use of Owner’s Property under this Easement once Developer has determined a WTG Location on
Owmer’s Property, and does not materially diminish the amount of available land surface of
Owner’s Property available to Developer to install Windpower Facilities thereon. If requested by
Owner, under the terms of this Section 3.12, Developer hereby agrees to cooperate in good faith
with Owner’s mineral development and each party’s respective uses of the surface estate of
Owmer’s Property during the Easement Term, so long as such uses are consistent with the easement
granted hereunder and the terms and provisions of this Easement.

If Owner develops or allows a third party to develop the minerals (including oil and gas),
hydrocarbons, water, gravel, or any other similar resource in, to or under Owner’s Property during
the Easement Term, Owner shall expressly retain the right to select, determine, prohibit or control
the location of sites for drilling, exploitation, production, and/or exploration of minerals,
hydrocarbons, water, gravel, or any other similar resource in, to or under Owner’s Property. Ovmer
shall exercise such right so as to minimize interference with Developer’s Operations on Owner’s
Property, and those rights implied in favor of the mineral estate of Owner’s Property are to be
exercised with due regard for the rights of Developer as they pertain to the surface use of Owner’s
Property. Under the terms of this Section 3.12, Owner will execute, and shall use good faith efforts
to cause and facilitate any third party to whom it has granted rights to develop the minerals
(including oil), hydrocarbons, water, gravel or any other similar resources in, to or under Owner’s
Property during the Easement Term, fo execute, a surface use agreement or non-disturbance
agreement in form and substance reasonably acceptable to Developer, Owner and such ‘i“rd party.
e eee— Mg o 1 E Ka

/"3.13)| No_ Obligation to Install or Maintain Installed WTGs.,| Nothing expressly or
impliedly Confained in this Easement shall be construed as requiring Developer to (a) undertake

construction or installation of any Improvements on Owner’s Property or elsewhere, (b) continue

operation of any Windpower Facilities from time to time located on Owner’s Property or elsewhere
or (c) generate or sell any minimum or maximum amount of electrical energy from Owner’s
Property. Developer may construct and install as many WTGs on Owner’s Property as Developer
deems reasonable or appropriate. A 250 oo T

T AErrons
4. riits nmental A als. Developer shall be responsible for obtaining at
its sole cost and expense any governmen rovals necessary for the construction and operation
of the Project, .including but not limited to any subdivision, zoning variances, building permits,
Wﬂs, environmental statements, licenses or authority from any county, state or federal
authority and shall pay all costs associated therewith. Owner shall cooperate with Developer as
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necessary to obtain any governmental approvals, provided that Developer shall reimburse Owner
for its reasonable out-of-pocket expense directly incurred in connection with such cooperation.

5 Payments to Owner. Developer shall pay Owner Royalties and Fees all as the foregoing
are set forth in the following subsections.

. 51 Royalties. For each calendar year of the Operations Period commencing on January
1 of each vear during the Operations Period (“Operations Year”), Developer shall pay to Owner
the greater of (a) $3,500.00 per megawatt (MW) of installed nameplate capacity (the “Minimum
Royalty™), and (b) $1.25 per megawatt hour (MWh) of energy produced by WTGs on Owner’s
Property, measured at the controller of each WTG, during each Operations Year (the “Generation
Royalty”). The Generation Royalty shall be set and adjusted throughout the Operations Period as
follows:

Years 1-15: $1.25/MWh
Years 16-30: $1.75/MWh
Years 31-50: $2.25/MWh

Developer shall pay Owner the Minimum Royalty annually in advance within thirty (30)
days of the first day of each Operations Year. The Minimum Royalty shall be adjusted upward
annually after each Operations Year (starting after the first complete twelve month Operations
Year) by the same percentage increase between the most recent annval figure and the previous
year in the annual Consumer Price Index for All Urban Consumers (CPI-U) for the U.S. City
Average for All Items, 1982-84=100 (unadjusted) (“Index”). Notwithstanding the foregoing, the
maximum annual upward adjustment shall not exceed four percent (4%). If there has been a
decrease between the most recent annual Index figure and the previous year, or an increase of less
than one percent (1%), the adjustment to the Minimum Royalty payment amount will be an
increase of one percent (1%). If, in the mutual agreement of the Parties, for any reason the Index
is unavailable or unusable, the Parties agree that the index most similar in nature as published in
the Wall Street Jowrnal shall be substituted in its place.

Royalty payments shall be trued up at the end of each Operations Yeor, and, in the event
the Generation Royalty exceeds the Mininum Royalty for any applicable Operations Year,
Developer shall pay Owner the Generation Royalty in arrears as a supplemental true up payment,
if any is due, within thirty (30) days of the end of each Operations Year, such that Developer shall
pay Owner the amount of the Generation Royalty that exceeds the Minimum Royalty for the
applicable Operations Year.

Notwithstanding the foregoing, (i) the initial Minimum Royalty payment shall be prorated
at the daily value of the Minimum Royalty for the number of days from the commencement of the
Operations Period through the last day of that initial Operations Year (i.e., December 31), and (ii)
the initial Generation Royalty payment shall begin to accrue on the commencement of the
Operations Period.

For purposes of this Section 5.1, “installed nameplate capacity” means the maximum

power output of a WTG according to the manufacturer’s specifications for WTGs in the Project
which have been placed in commercial operation and have not been permanently removed from
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service after any termination, surrender or expiration of this Easement as provided in §§¢_-tr_o" n 15
and Section 17 herein, in each case as of the first day of the month with respect to which the
calculation is made.

52 Alternate Royalty. Inthe event that ne WEGs are placed on Owner’s Property, but
OwT}e#S"Pmpeny is ejther: (i) used for the placement, operation and maintenance of Windpowe.r
Facilities other than WTGs, (i) located adjacent to propesty on which WTGs are located, or (iii)
otherwise located within a one (1) mile radius of 2 WTG within the Project, then Developer shall
pay Owner a royzity of $15.00 per acre of Owner's Property per Operations Year (“Alternate
Royalty”). The initiat ARemate Royalty payment shall be prorated at the daily v.alue of the
Alternate Royalty for the number of days from the commencement of the Qperations Period
through the last day of that initial Operations Year due and payable in advance within thirty (30)
days of the commencement of the Operations Period, and the Alternate Royalty shall thereafter be
paid annually in advance within thirty (30) days of the first day of each Operations Year. The
Alternate Royalty shall be adjusted upward annually after each Operations Year (starting after the
first complete twelve month Operations Year) by the same percentage increase between the most
recent annual figure and the previous year in the Index. Notwithstanding the foregoing, the
maximum annwal upward adjustment shall not exceed four percent (4%). If there has been a
decrease between the most recent annual Index figure and the prévious year, or an increase of less
than one percent (1%), the adjustment to the Payment amount will be an increase of one percent
(1%). K, in the mutual agreement of the Parties, for any reason the Index is unavailable or
unusable, the Parties apree that the index most similar in nature as published in the Wall Street
Journal shall be substifuted in its place. '

53  Records: Right to Review. Developer shall keep records of: (i) the amount of
Generation Royalty payable to Owner during each Operations Year, and (ii) the amount of
Minimum Royalty previously paid to Owner pursuant to Section 5. ] in each such Operations Year.
Developer shall grant Owner (or Owner’s consultants or agents) reasonable access to those records
at the principal place of business of Developer. Owner may examine such records relating to
transactions under, and the administration of, this Easement at any time upon request with
reasonable notice and during normat business hours. '

54  Development and Construction Period Fees. Developer shall pay as Fees during
the Development Period One Thousand Two Hundred Dollars ($1,200.00) per year, or Four
Dollars ($4.00) per acre per year of the Development Period, whichever is greater, commencing
on the Effective Date. In the event Developer elects to exercise its right to extend the Development
Period pursuant to Section 2.1 of this Easement;, Developer shall increase the Fees during such
extended Development Period to One Thousand Seven Hundred Dollars ($1,700.00) per year, of
Six Dollars ($6.00) per acre per year, whichever is greater. The initial Development Period Fee
shail be paid in advance within thirty (30) days of the Effective Date, and the Development Period
Fee shall thereafter be made annually in advance on the anniversary of the Effective Date until
commencement of the Construction Period or earlier termination of this Easement. Developer
shall pay as Fees during the Construction Period Three Thousand Dollars (£3,000.00) per year, or
Eight Dollars ($8.00) per acre per year of the Construction Period, whichever is greater, The initial
Construction Period Fee shall be paid in advance in full within thirty (30) days of the
commencement of the Construction Period, and any subsequent Construction Petiod Fee shall be
paid in advance on the anniversary of the commencement of the Construction Petiod until

I
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commencement of the Operations Period or earlier termination of this Easement, and shall be
prorated for any partial year in which it is paid.

§5  Installation Fees. In addition to other Fees which may be due Owner hereunder,
Developer shall pay the following Fees to Owner as applicable: (a) fair market purchase price or
annual fair market rent to be negotiated in good faith and mutually agreed upon by Developer and
Owner for the actual area needed for the construction, installation, use and operation of any facility,
building or other improvement other than an electrical substation or WTG on Owner’s Property,
including but not limited to an operations and maintenance facility, a temporary construction
laydown yard or a permanent meteorological tower, which fair market purchase price will be paid
in advance or which fair market rent shall be paid within thirty (30) days of the completion of
construction and installation of any such facility, building or other improvement, and thereafier
paid annually in advance on the anniversary of the completion of said construction and installation;
(b) 2 one-time payment of Eighteen Dollars and Fifty Cents ($18.50) per rod of new roads and
overhead transmission lines (constructed within 10 years of the Effective Date and a fair market
value per rod for any other new roads or overhead transmission lines thereafter constructed) within
thirty (30) days of the completion of construction and installation of same upon Owner’s Property
(except temporary roads created for construction only); and (c) fair market purchase price or annual
fair market rent to be negotiated in good faith and mutually agreed upon by Developer and Owner,
for the actual area needed for the construction, installation, use and operation of a substation which
shall be constructed in an area no less than three (3) acres and no greater than ten (10) acres on
Owner's Property, which fair market purchase price will be paid in advance or which fair market
rent will be paid within thirty (30) days of the completion of said construction and installation and
thereafter paid annually in advance on the anniversary of the completion of said construction and
installation (collectively “Installation Fees”).

5.6 : allation & Fees ent Period. Notwithstanding
any other provisions of Easement pertaining to the installation of buildings or other
improvements on Owner’s Property, any meteorological tower installed on Owner’s Property
during the Development Period (including any extensions of the Development Period pursuant to
Seciion 2.1) will be installed at a mutually agreeable location. Developer shall pay Owner an
annual payment of One Thousand Dollars {$1,000.00) per meteorological tower that is installed
during the Development Period. Such payment shall be made annually in advance, commencing
on the date that Developer completes installation of any such meteorological tower. Developer’s
obligation to make payments pursuant to this Section 5.6 shall terminate when Developer removes
the meteorological tower from Owner’s Property, and returns that portion of Owner’s Property
used for the meteorological tower to substantially the same condition as existed immediately prior
to installation of the meteorological tower.

5.7  Payment of Fees and Royalties. Developer shall make payments that are due to
Owner and remit such payments to Owner’s address as follows: Steven & Tonja Jessen (50%),
20220 324" Avenue, Harrold, SD 57536; Ronald Jessen (50%), 20509 324" Avenue, Harrold, SD,
57536. Payments shall be accompanied by reports of current Project production. Owner shall give
Developer advance written notice of any pending sale of the Owner’s Property, which notice shall
include the name and the address of the party that is under contract to purchase Owner’s Property.
In accordance with South Dakota Statutes Chapter 43, Section 13-17, all payments made under
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Section 5 of this Easement are to be paid to the owner of record of the Owner’s Property. Inro
event will Owner be allowed to sever payments rights due hereunder from the Owner’s Property.

6. Taxes and Assessments,
6.1 Ps (1) es.

6.1.1 Developer covenants and agrees to pay prior to delinquency ali real and
personal property and other taxes, general and special assessments, and other charges of every
description levied or assessed against Developer’s Improvements or against Owner’s Property
attributable to Developer’s installation of the Improvements on Owner’s Property owned by or
under the control of Developer (“Developer’s Taxes™), subject to Developer's right to contest
such taxes under Section 6.2 below, and subject further to Owner’s cooperating with Developer in
obtaining reasonable notice of the due dates, amounts and mefhod of payment of such Developer’s
Taxes and assessmenis, Except as expressly provided otherwise in this Section 6.1.1, Owner shall
pay, prior to delinquency, any and all taxes applicable to Owner and its interest in Qwner’s
Property (“Owner’s Taxes™). If Owner shall £il to pay Owner’s Taxes prior to delinquency as set
forth in this Section §.1.1, then Developer shall have the right (but not the obligation) to pay
Qwner’s Taxes and o be reimbursed for any such payment (including penalties) together with
interest at the Default Interest Rate {defined below) upon demand or to offset any such amounts
against future payments due under the Payment Agreement.

6.1.2 Developer’s failure to pay the Developer®s Taxes prior to delinquency shall
constitute a default pursvant to Section 16 hereof. In the event of such a default by Developer
under this Section 6,1.2, Owner shall have the right to cure such default by payment of those
Developer’s Taxes which are due and such amount shall immediately become due and payable by
Developer, together with interest plus penaities on such taxes from the due date of such taxes until
the date of payment by Developer, such interest ot a per annum rate (the “Defaulf Interest Rate”)
equal to the lesser of (i) the prime rate (*Prime Rate™) quoted in The Wall Street Journal under
the Money Rates column during the period the indebtedness in question is outstanding, as such
prime rate changes from time to time, pius six (6) percent or (ii) the maximum interest that may
be charged on such indebtedness under the applicable law (if any).

6.1.3 Owner and Developer shall cooperate with each other to apply for and
secure any property tax abatements, exemptions and reductions tha may be available to them or
to the Owner’s Property, the Developer's interest in the Owner’s Property or Developer's
Improvements upon the Owner’s Property.

6.2  Developer’s Right to Contest. Developer may contest the legal validity or amount
of any such taxes, assessinents, or other charges for which it is responsible under this Easement,
and may institute such proceedings as it considers necessary, provided that such contest shall be
prosecuted to a final conclusion as speedily as possible, and Developer shall bear all expenses in
pursuing such contest or proceeding. With respect to any tax for which Developer is responsible
which may constitaie a lien on Owner’s Property, Developer shall promptly pay such tax unless
the proceeding in which it contests such tax shail operate to prevent or stay the collection of the
iax so contested or unless Developer removes any such lien by bonding or otherwise. Owner
agrees to render to Developer all reasonable assistance, at no cost or expense whatsoever to Owner,
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in contesting the validity or amount of any such taxes, assessments or charges, including joining
in the signing of any reasonable protests or pleadings which Developer may reasonably deem
advisable to file; provided, however, that Developer shall reimburse Owner for its reasonable
attorneys’ fees incurred in connection with providing such assistance,

7. Liens. Developer agrees to pay promptly for all costs and charges for all labor done or
materials furnished for any work of repair, maintenance, improvements, alteration or addition,
including installation of WTGs, underiaken by Developer in connection with development of
Owmer’s Property by Developer, and Developer hereby indemnifies and agrees to hold Owner and
Owner's Property free, clear and harmless of and from all mechanics liens and claims of liens and
all other liability, claims and demands, including attorneys” fees, that arise by reason of such work.
If any such mechanics lien shall at any time be filed against Owner’s Property, or any portion
thereof, Developer shall either cause the same to be discharged of record within forty-five (45)
days after receipt of notice that such lien has been filed, or if Developer in its discretion and in
good faith determines that such lien should be contested, Developer shall cause said lien to be
removed from Owner’s Property by bonding or otherwise. Notwithstanding anything to the
contrary stated in this Section 7, Developer shall not commence construction on Owner’s Property
until five (5) days after Owner has received written notice from Developer stating the date when
Developer intends to commence Construction so as to give Owner the opportunity, should Owner
elect to do so, to post a notice of nonresponsibility on Owner’s Property. '

8. Maintenance of Owner’s Property.

8.1  Maintenance. Throughout the Easement Term, Developer shall, at Developer’s
sole cost and expense, maintain the Improvements and all arcas of Owner’s Property used by
Developer in Developer’s operations in good order and repair and in accordance with all applicable
laws, rules, ordinances, orders, and regulations of all governmental agencies.

8.2  Clean Condition. Developer shall not unreasonably clutter Owner’s Property and
shall collect and dispose of any and all of Developer’s refuse and trash.

8.3  Noxious Weeds. Developer shall use commercially reasonable efforts to prevent
bringing on to Owner’s Property any noxious weed species, including washing all equipment
(whether mobile or stationary, and including automobiles, trucks, dirt-moving equipment, cranes,
tractors and equipment carriers), prior to its entry on to Owner’s Property, that will touch the
ground and that Developer determines could reasonably be expected to introduce noxious weed
species on Owner’s Property. If any noxious weed species appears on or adjacent to any site of
Developer’s Operations on Owner’s Property, including on any roads or routes used by Developer,
then Developer will take steps necessary to eliminate the same from those sites. This provision is
not intended to make Developer an unlimited insurer against noxious weed species intrusion on
Owner’s Property, but to the contrary, is intended solely to be applicable to those situations where

it is reasonably evident that such intrusion was caused by Developer's Operations.

8.4  Failure to Comply. If Developer fails to comply with any obligation of Developer
under this Section 8, Owner shall have the right but not the obligation, following the notice and
cure provisions set forth in Section 16.1(iii), to take such corrective measures as Owner deems
necessary in its sole discretion and charge the reasonable cost and expense thereof to Developer
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plus interest at the Defanlt Interest Rate, which amounts shall be due with the next payment due
pursuant to Section 5; provided, however, that Owner shall only be obligated to provide one (1)
business days’ writien notice to Developer before taking corrective action to cure Developer’s
failure to maintain any Access Roads (as defined in Section 19.1.2 below) in such a manner so that
they are not open for Owner’s use.

9, Imprgvements

91 Qwnership. All Improvements shall at all times remain the property of the
Developer or its successors and assigns and the Owner shall have no right, title or interest therein,
except as otherwise provided herein, .

92 Removal. All Improvements constructed or placed on Owner’s Property by
Developer during the Easement Term may be removed, repaired or replaced by Developer at any
time during and at the end of the Easement Term, as more fully set forth in Section 17.

10.  Security. Developer shall provide, at its sole expense, all security measures reasonebly
necessary, in Developer’s sole determination, for Owner’s Property, including, if reasonably
necessary, waming signs, closed and locked gates, and other measures appropriate and reasonable
to protect against damage or destruction of Developer’s WTGs and other Windpower Facilities, or
injury or damage fo persons or property on Owner's Property. If Owner maintains livestock on
Owmer’s Property, Developer shall install a gate in any fence where a newly consiructed road by
Developer crosses the fence line.

11.  Developer’s Access, Developer shall at all times during the Easement Term have access
to Owner’s Property and to Developer’s Improvements, including any Interconnection Facilities
located thereon, for all purposes specified in this Easement. ‘

12. Insursnce.

12.i Commercial General Liability Insurance. At all times during which Developer is
conducting any activities on Owner’s Property, and at all times during the Easement Term,
Developer shall, at its own cost and expense, obtain and maintain in effect commercial general
liability insurance, covering all aspects of Developer’s Operations while on Owner’s Property.
Developer may satisfy the requirements of this Section 12.] by mainiaining a qualified sclf-
insurance program, pursuant to which Developer or its affiliate is itself acting as though it were
the insurance company providing the iosurance required under the provisions hereof and
Developer shall pay any amounts due in lieu of insurance proceeds because of self-insurance,
which amounts shall be freated as insurance proceeds for all purposes under this Easement.
Developer’s commercial general liability insurance policy shall name Owner as an additional
insured as respects general liability coverage thereunder, and shall provide bodily injury and
property damage coverage, written on a primary and non-contributory basis with any insurance
mamtamed by Owner, with limits of at least Two Million Dollars ($2,000,000.00) combined single
limit, per occurrence and in the aggregate; provided that such amount may be provided as part of
a blanket policy covering other properties. Upon request by Owner, Developer shall provide to
Owner a certificate evidencing such coverage during the Easement Term. In the event that
Developer ¢lects to self-insure, Developer shall provide Owner with certificates of self-insurance

14
SD-01



specifying the event of self-insurance coverage hereunder. Any insurance coverage provided by
Developer shall be for the benefit of Developer and Owner, as their respective interests may
appear. After each fifteen (15) years of the Easement Term, Developer shall adjust the limit of
required insurance, if necessary, to a commercially reasonable amount.

12.2 Requirements of Policies. The insurance required in this Section 12 shall be with
an insurance company or companies authorized to do business in the State of South Dakota. All
the insurance policies referred to in this Section 12 shall contain a provision that they cannot be
cancelled without first giving Owner thirty (30) days’ notice in writing of the company’s intention
to do so. If Developer does not pay the premiums thereon when due, Owner may procure and
maintain insurance and any such premium plus interest at the Default Interest Rate shall be payable

to Owner with the next payment due pursuant to Section §.

13.  Indemnity.

13.1 ' Indemmity by Developer. Developer shall defend, indemnify and hold Owner
harmless from and against all loss, damages, liability and claims of liability, for damage to property
or injury to persons resulting from the activities of Developer, its agents, contractors, employees,
guests, invitees, licensees and permitees (collectively, “Developer’s Agents”) on or about
Owner’s Property, except to the extent that such liability or loss is due to any negligent acts of
Owner or its agents, employees, contractors, guests, invitees, licensees and permitees (collectively,
“Owner’s Agenis”). Owner hereby waives any claims against Developer for damage or injury
directly suffered by Owner arising as a result of any audible or electromagnetic noise, electrical
interference, radio frequency interference, vibration, visual impacts, flicker, shadows or weather-
related effects or hazards attributable to Developer’s Operations on Owner’s Property; provided
that nothing herein shall be deemed to release Developer from its obligation to indemnify and hold
harmless Owner from third party claims under the first sentence of this Section 13.1.

(132 Indemnity by Owner. Owner shall defend, indemnify and hold Developer harmless
from afid against all liability and claims of liability, for damage to property or injury to persons
resulting from the activities of Owner and Owner’s Agents on or about Owner’s Property during
the Easement Term; except to the extent that such liability or loss is due to any acts of Developer
or Developer’s Agents, — <%/ Ladpe relodrons
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13.3 Hazardous Materials.

13.3.1 Owner shall not violate, and shall indemnify Developer for, from and
against any claims, costs, damages, fees or penalties arising from a present or future violation by
Owner or Owner’s agents or contractors of, any federal, state or local law, ordinance, order, or
regulation relating to the generation, manufacture, production, use, storage, release or threatened
release, discharge, disposal, transportation or presence of any substance, material or waste which
is now or hereafter classified as hazardous or toxic, or which is regulated under current or future
federal, state or local laws or regulations, on or under Owner’s Property.

13.3.2 Developer shall not violate, and shall indemnify Owner against, any claims,
costs, damages, fees or penalties arising from a present or future violation by Developer or
Developer’s agents or contractors of any federal, state or local law, ordinance, order, or regulation
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relating to the generation, manufacture, production, use, storage, relegse or threataned r?lease,
discharge, disposal, transportation or presence of any substance, material or waste which is now
or hereafier classified as hazardous or toxic, or which is regulated under current or future federal,
state or local laws or regulations, on or under Owner’s Property.

14,  Assignments and Other Grants.

14,1’ Assignment by Developer. Developer may assign or transfer, without the prior
written consent of Owner, Developer’s interest under this Easement, provided that Developer shall
provide Owner with written notice of such assignment within a reasonable tune of such
assignment. Developer may, without the consent of Owner, assign, or grant a security interest in,
this Easement for financing purposes. s sk TE sl NEL £ o LEC

14.2 Delegation and Apportionment. Developer may, at Developer’s election, (a)
delegate performance of any or all of its covenants hereunder to any one or more transferees or
other person or entities, or (b) apportion the interests granted by this Easement, provided such
apportionment does not impose burdens on the Owner’s Property greater or different than those
Developer has a right to impose pursuant to this Easement. Any such delegate or grantee of an
apportionment shall be a “Grantee.” Any performance delegated by Developer to a Grantee shall
be deemed Developer’s performance; but Developer shall not be deemed to be released from any
obligation to Owner hereunder by reason of such delegation, without the written consent of Owner,
which consent shall not be unreasonably withheld, conditioned or delayed.

143 Notice; Right to Cure Default. Owner agrees that, if Developer or any Grantee has
previously provided Owner with such Grantee’s name and address for the purpose of receiving
notices under this Easement, then in the event that Owner gives notice to Developer of any event
of default by Developer hereunder, Owner shall simultaneously give such Grantee a copy of such
notice. Such Grantee of whom Owner has notice shall have the right, but not the obligation, to
cure any default(s) of Developer during the cure period(s) given to Developer hereunder, and if
Grantee cures or causes to be cured any default (other than performance unigue to Developer that
cannot reasonably be performed by Grantee), such cure shall be as effective as if done by
Developer; provided, however, that in the event Grantee is prohibited from curing Developer’s
default by any process, stay or injunction issued by any governmental authority or pursuant to any
bankruptcy or insolvency proceeding or other similar proceeding involving Developer, then the
time period specified herein for curing a default shall be extended for the period of such
prohibition. {
' \&

. 144 Substation Right Holder. Notwithstanding anything to the contrary contained in
this Basement, Developer and any subsequent assignee shall have the right without the consent of
Owner, to assign, convey, apportion, and transfer to a third party (together with its grantees,
successors and assigns, a “Substation Right Hoelder”), all rights under this Easement nccessary
or appropriate for the construction, installation, operation, maintenance, replacement, relocation,
removal, access to, and egress from an electric substation and related facilities for the gathering
and transmission of electricity (a “Substation™ and the “Substation Rights”). The Substation
Rights may be further assigned, transferred, apportioned, and conveyed, by subeasement or
otherwise, in whole or in part, without the consent of Owner. If this Easement or the cascments
or other rights granted to Developer hereunder are assigned, conveyed, apportioned, or transferred,

16
SDO0



in whole or in part, to a Substation Right Holder, the Substation Right Holdt?r and not Developer,

shall be responsible for the payments due under Sections 5.4, and ﬁ[g) of tl}ls Easement, but only

in relation to the improvements constructed pursuant to the Substation Rxgl?ts (the “Electrlcfal

Substation Payment”). Upon an assignment, transfer, conveyance, apportionment, or partial

assignment to a Substation Right Holder, as provided herein, Developer shgll be released from any

obligation to Owner in respect of the Substation Rights. A Substation Right Holder s_hall_not_bc

required to make any other payments under this Easement or comply with any obligations of
Developer under this Easement not directly relating to the Substation or the Su.bstatwn Rights. In
the event a Substation Right Holder holds an interest in less than all of th:s_Easancnt or the
easements or other rights granted to Developer hereunder, any default under this Easement shall
be deemed remedied, as to such Substation Right Holder’s partial interest, and Owner sha_ll not
disturb such partial interest, if the Substation Right Holder, shall have cured its pro rata portion of
the default by paying the Electrical Substation Payment. Following the assignment, nansfer,
conveyance, apportionment, or partial assignment to the Substation Right Holder of Subs'tatlon
Rights, no Substation may be constructed, developed or operated on the Owner’s Property without
the consent of the Substation Right Holder. A Substation Right Holder shall have all of the rights
of a Grantee under Sections 14.2 and 14.3 of this Easement, and all of the rights of a Mortgagee
under Section 21 of this Easement, so that the covenants contained in such sections shall also run
to the benefit of a Substation Right Holder with respect to the Substation Rights.

14.5 Owmer’s Right to Direct & Assign Payment. Owner shall have the right to direct
and assign any payments of Fees and Royalties due Owner under this Easement upon providing
written notice to Developer, or to any assignee or Grantee of Developer, at least sixty (60) days
before any such payment is due. Such notice shall be on a form provided by Developer upon
request by Owner, and shall include (i) the name of any assignee(s) of Owner, (ii) the address(es)
of any assignee(s), (iii) the percentage amounts in which such payments are to be made, if there
are multiple assignees, and (iv) a completed and signed IRS Form W-9 or other applicable tax
form from the assignee(s) (“Payment Instructions™). The Payment Instructions shall be effective
as of the date specified in the notice, and shall remain in effect until Owner delivers new written
Payment Instructions to Developer. During such time as the Payment Instructions are effective,

Developer’s payments made pursuant to such Payment Instructions shall be deemed to be in full
compliance with this Easement.

15.  Termination and Abandonment.

15.1 Termination by Developer. Subject to Section 16 below, but notwithstanding any
other provisions of this Easement, Developer shall have the right at any time to terminate this
Easement and quitclaim and surrender to Owner all of Developer’s right, title and interest in and
to Owner’s Property by executing and delivering to Owner, or placing on record, a form of release
or quitclaim and surrendering to Owner all of Owner’s Property and terminating this Easement,
provided, however, Developer shall be obligated to remove all Improvements and restore Owner’s
Property as required by Section 17.2 prior to the termination of the Easement, At any time during
the Development Period, Developer may terminate this Easement by delivery of a notice of such
termination to Owner not less than three (3) months prior to the termination date designated
therein. If Developer exercises its right of termination at any time during the Operations Period,
Developer shall pay to Owner on or before the effective date of such termination a sum equal to
all amounts accruing to the time of surrender plus an amount equal to the Fees and Minimum
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Royalty payable for the then current Operations Year. It is understood that Owner’s damages due
to early termination of this Easement would be uncertain and difficult to determine. Accordingly,
this Section 15.1 is a liquidated damages provision, upon which the Parties have agreed as Owner’s
sole compensation and remedy in the event of termination by Developer pursuant thereto.

152 Abandonment. If Developer abandons Owner’s Property, Owner shall have the
right to terminate this Easement upon thirty (30) days” prior written notice to Developer. For the
purpose of this Section, *abandonment™ shall mean cessation of use of all WTGs on the Projeci(s)
for a period of twelve (12) consecutive months; provided, however, such twelve month period
shall be tolled for up to an additional twelve months as long as such cessation of use of all WTG’s
is due to (i) events of Force Majeure and Developer is diligently pursuing the repair and
reactivation of such WTG’s; (ii) the expiration of all power purchase agreements theretofore
served by the Project or Projects and Developer (including for purposes of this Section 15.2 any
assignee or Grantee of Developer) is actively pursuing eniry into new power purchase agreements
for the Project or Projects; or (iii) the loss of all transmission or interconnection capabilities
theretofore available to the Project or Projects and Develpper is actively pursuing alternate
transmission or interconnection capability. Abandonment of Owner’s Property by Developer shall

mnsﬁtuteadefaultbyl)cvelopq‘h_mmdm: ¢ oSl — TiiEy KavE R
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16.1 If Developer shall fail to (i) pay any sums due and payable hereunder within ten
(10) days from receipt of written notice from Owner that such amounts are due (provided however,
interest at the Default Interest Rate shall accrue from and after the date such sum was due until
paid), (ii) reinstate the insurance required by Section 12 hereof within fifteen (15) days written
notice from Owner that such insurance has been cancelled, or (iii) perform any of the other terms
and conditions of this Easement and fail to remedy the same within forty-five (45) days afier
receipt of written notice from Owner to do so, or, with respect to a curable default, if the failure to
perform is such that it cannot reasonably be cured within forty-five (45) days, fail to commence
cure within forty-five (45) days and prosecute such cure with reasonable diligence to completion
thereafter, then Developer shall be in default hereunder and Owner shall have the following
remedies which shall not be exclusive but cumulative and in addition to any remedics now or later
available to Owner at law or in equity:

16.1.1 Owner may continue this Easement in effect as long as Owner does not
terminate Developer’s rights of use, and Owner shall have the right to collect all sums due pursuant
to Section J, plus accrued interest at the Default Interest Rate.

16.1.2 Owmer may cure any default by Developer after Developer’s cure period
has expired. If Owner at any time by reason of Developer’s default, pays any sum or does any act
that requires the payment of any sum, the sum paid by Owner shall be due immediately from
Developer to Owner, together with interest at the Default Interest Rate.

l§.1.3 Subject to the requircment for notice and right to cure set forth above,
Owmer may terminate Developer’s right to use Owner’s Property upon written nofice to Developer.
No act by Owner other than the giving of such notice to Developer shall terminate this Easement.
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The appointment of a receiver on Owner’s initiative to protect Owner’s interest under this
Easement shall not constitute a termination of Developer’s right of use of Owner’s Property.

() Upon termination, and subject to Owner’s compliance with the
‘requirements of applicable laws, Owner has the right to recover from Developer:

1) The amount of the unpaid Fees and/or Royalties due and
owing to Owner as of the date of termination;

(ii)  The value, at the time of the award, of the unpaid. Fees fmd
Royalties that would have been earned afier the date of termination of the Easement until the time

of award;

(b) Owner shall not terminate this Easement by reason of the
nonpayment of Fees or Royalties if Developer in good faith disputes the amount of Fees or
Royalties claimed by Owner and if, within the period of cure set forth in Section 16.1 above,
Developer pays to Owner the undisputed portion of such Fees or Royalties, provided that any
award in favor of Owner shall include interest on the amount of unpaid Fees or Royalties at an
annual rate equal to the Prime Rate plus two (2) percent, simple interest. Owner shall have all
rights available to Owner under law and this Easement to dispute any unpaid Fees or Royalties.

(¢)  Notwithstanding the above, Developer may at any time surrender
Owner’s Property to Owner pursuant to Section 15 which surrender shall stop the accruing of
unpaid Fees, Royalties and other damages under this Section 16.1.

17 Surrender and Restoration. Aot

17.1 Sumender. Upon any termination, swrrender, or expiration of this Easement,
Developer shall remove all of Developer’s Improvements from Owner’s Property and shall
peaceably deliver up to Owner full use of Owner’s Property, and other rights granted by this
Easement, and shall execute, at Owner’s request, any and all documents needed to record or
evidence such termination with the appropriate governmental agency of the State of South Dakota.

17.2 Restoration. Prior to any termination, surrender or expiration of this Easement
Developer shall restore, to the extent required by any applicable ordinance of Hughes County,
State of South Dakota, the subsurface of Owner’s Property, but in any event Developer shall
restore such subsurface as is reasonably practicable to its original condition as of the Effective
Date to a depth of four (4) feet below the surface of Owner’s Property. In addition, Developer
shall restore the surface of Owner’s Property as is reasonably practicable to its original condition
as the same existed as of the Effective Date and shall pay for any losses (including Crop/Forage
Damage Compensation) and repair any damage, to the extent reasonably practicable, to Owner’s
Property as a result of any removal of Developer’s Improvements under this Section.

17.3  Restoration Fund. Upon the commencement of the eleventh (11th) year of the
Operations Period, Developer shall establish a fund (“Restoration Fund”) &t a federally chartered
bank to secure the obligations of Developer under Section 17.2. Upon written request by Owner,
Developer shall provide to Owner contact and account information for said federally chartered
bank. Developer shall contribute the estimated cost of meeting Developer’s restoration obligations
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for each of the properties in the Project in which Owner’s Property is a part, including the
obligations to Owner set forth in Section 17.2, net of any estimated salvage value of Developer’s
equipment, facilities and Improvements located on each of the Project properties in which Owner’s
Property is a part (“Net Restoration Amount”); provided that the Net Restoration Amount shall
be re-set every seven (7) years after it is initially set, based on new estimates of the cost of removal
and salvage value of Developer’s equipment, facilities and Improvements located on the Project
properties in which Owner’s Property is a part. Notwithstanding anything to the contrary,
Developer shall have no obligation to establish or maintain the Restoration Fund if (i) Developer
is a regulated public utility, (ii) Developer has a senior unsecured and uncredit-enhanced long term
debt rating from Standard & Poor’s of at least BBB- (or its equivalent) or from Moody's of at least
Baa 3 (or its equivalent), or (jii) a governmental authority requires Developer to provide security
for removal or decommissioning of the WTGs on the properties in the Project in which Owner’s
Property is a part. If Developer fails to complete its restoration obligations pursuant to Section
17.2, Owner shall have the right to demand payment of such amounts in the Restoration Fund for
the purpose of performing such restoration obligations itself. -

e ¥

18. Condemnation.

18.1 Complete Taking, If, at any time, any authority having the power of eminent
domain shall condemn all or substantially all of Owner’s Property, or the Project thereon, for any
public use or otherwise, then the interests and obligations of Developer under this Easement in or
affecting Owner’s Property shall cease and terminate upon the earlier of (i) the date that the
condemning authority takes physical possession of Owner’s Property or the Project thereon, (ii)
the date that Developer is, in its sole judgment, no longer able or permitted to operate the Project
on Owner’s Property in a commercially viable manner, or (iii) the date of the condemnation
judgment. Developer shall continue to pay all amounts payable hereunder to Owner until the
earlier of such dates, at which time Owner and Developer shall be relieved of any and all further
obligations and conditions to each other under this Easement. -

182 Partial Taking. If, at any time during the Easement Term, any authority having the
power of eminent domain shall condemn one or more, but not all, of the WIGs, any
Interconnection Facilities, and/or any portion of the Improvements or Owner’s Property, then the
interest and obligations of Developer under this Easement as to those WTGs, Interconnection
Facilities and/or any portion of the Improvements or Owner’s Property so taken shall cease and
terminate upon the earlier of (i) the date that the condemning authority takes physical possession
of such WTGs, Interconnection Facilities and/or any portion of the Improvements or Owner’s
Property, (ii) the date that Developer is, in its sole judgment, no longer able or permitted to operate
the Project on Owner’s Property, or any portion thereof, in a commercially viable manner, or (iii)
the date of the condemnation judgment, and, unless this Easement is terminated as hereinafter
provided, this Easement shall continue in full force and effect as to the remainder of the WTGs,
Interconnection Facilities, Improvements and Owner’s Property. If the remainder of the WTGs,
Interconnection Facilities and/or any portion of the Improvements or Owner’s Property, is or
becomes insufficient or unsuitable for Developer’s purposes hereunder, then Developer shall have
the right to terminate this Easement as to the portion of Owner’s Property to which Developer
continues to hold the rights, at which time Owner and Developer shall be relieved of any further
obligations and dutics to cach other under this Easement, except for those indemnities and
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obligations which, by their nature, are intended to survive the termination or expiration of this
Easement. '

18.3 Apportionment, Distribution of Award. On any taking covered by Section 18.1 or
18.2 above, all sums, including damages and interest, awarded shall be paid as follows:

18.3.1 Any portion of the award awarded by the court on account of any cost or
loss that Developer may sustain in the removal and relocation of Developer’s Improvements, to

Developer;

, 18.3.2 Any portion of the award awarded by the court for Developer’s anticipated
or lost revenues or profits, to Developer; :

18.3.3 Any portion of the award awarded by the court for Owner’s lost revenues
to Owner; ‘

18.3.4 Any portion of the award awarded by the court for the taking of the real
property constituting Owner’s Property to Owner;

18.3.5 All remaining amounts of the award, to Owner or Developer consistent with
South Dakota law.

19, Certain Protective Covenants.

-~
)

o~
<19.1 - Interference.

19.1.1 During the Easement Term, Owner covenants and agrees that neither it nor
Owner’s Agents will (i) materially interfere with or prohibit the free and complete use and
enjoyment by Developer of its rights granted by this Easement; (ji) take any action that may
materially interfere with the availability, accessibility, flow, frequency, or direction of air and wind
over and above Owner’s Property; (iii) take any action that may in any way materially interfere
with the transmission of electric, electromagnetic or other forms of energy to or from Owner’s
Property; or (iv) take any action thal may materiaily impair Developer’s access t0 Owner’s
Property for the purposes specified in this Easement or materially impair Developer’s access to
any or all of the Improvements, where “materiaily” shall mean, among other things, any act or acts
cumulatively that would violate Section 3.11 or that could impair the generation and transmission
of electrical energy from any Project or Projects constructed on Owner’s Property. Owner shall
be permitted to conduct farming, ranching, grazing, hunting, fishing and other agricultural uses
reasonably compatible with and which do not unreasonably infringe upon Developer’s exercise of
the rights granted hereunder.

19.1.2 During the Easement Term, Developer covenants and agrees that neither it
nor Developer’s Agents will take any action that may materially impair Owner’s access to Owner’s
Property, including over any roads or lanes located on Owner’s Property that are shared with
_ Developer (“Access Roads™) for the purposes of exercising rights reserved to Owner under this
Easement. This Section 19.1.2 shall not apply to the installation, construction, operation, or use of
(1) Developer’s WTGs and related Improvements, (ii) roads which have the sole purpose of serving
Developer’s WTGs and related Improvements (and which shall not be construed fo be Access
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Roads), or (iii) other activities by Developer that are permitted under the terms of this Easement.
Owner agrees to pay for all damages caused to any Access Roads as a result of the Owner’s use
thereof not attributed to normal day to day wear and tear.

19.2 Quiet Enjoyment. As long as Developer observes the terms and conditions of this
Easement, Owner warrants that Developer shall peaceably use and enjoy Owner’s Property, and
any and all other rights granted by this Easement for the entire Easement Term without hindrance
or inferruption by Owner or any other person or persons lawfully or equitably claiming by, through
or under Owner except as expressly provided in this Easement.

19.3 arranty of Title s. Owner hereby warrants with respect to Owner’s
Property that (i) Owner has good and marketable fee simple title to Owner’s Property, (ii) Owner,
previous to the time of execution of this Easement, has not granted a similar easement on Owner’s
Property, or any part thereof, under any easement agreement or other instrument that is currently
in effect, and (iii) the interest in land created hereby with respect to Owner’s Property is free from
any prior liens, encumbrances, leases, mortgages or deeds of trust granted, made, encumbering or
suffered by Owner or Owner’s Property, or any person claiming under Owner, except for any such
liens, encumbrances, leases, mortgages or deeds of trust that are of public record or that are
disclosed to Developer by Owner prior to the Effective Date of this Easement. With respect ta
any prior liens, mortgages or deeds of trust affecting Owner’s Property, Owner hereby agrees to
cooperate with Developer and use Owner’s good faith efforts, at no cost to Owner, to obtain any
Subordination, Non-Disturbance & Attornment Agreements (“SNDA"), in form and substance
reasonably acceptable to Developer, that Developer may request or require from any third party
that owns or holds a lien, mortgage or deed of trust affecting Owner’s Property, whether recorded
or unrecorded.

19.4  Observance of Laws and Covenants. Developer shall use Owner's Property granted
by this Easement only for the purposes stated herein and shall conduct all of its operations on
Owner’s Property in a lawful manner after obtaining all necessary permits and government
approvals. Developer will carry out its responsibilities and exercise any rights which it possesses
under this Easement in a manner which is consistent with all applicable laws, rules, ordinances,
orders and regulations of governmental agencies.

20. Consent to Mortgage.

20.1 Disclosure and Consent. The disclosure in the following sentence is given pursuant
to South Dakota Statutes Chapter 43, Section 13-17. Developer or any Grantec may from time to
time, without the prior written consent of Owner, encumber Developer’s or Grantee’s interest in
this Easement and the rights granted hereunder by one or more Mortgages, provided that any
Mortgage and all rights acquired under it shall be subject to each and all of the covenants,
conditions and restrictions stated in this Easement and to all rights and interests of Owner.
Developer or Grantee shall, upon written request of Owner, promptly deliver a true copy of any
such Mortgage to Owner. Without limiting the generality of the foregoing nothing contained in
such Mortgages shall release or be deemed to relieve Developer from full and faithful observance
and performance of the terms, covenants and conditions herein contained to be observed and
performed by Developer or from any liability for the non-observance or non-performance of any
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of the terms and conditions hereof, nor be deemed to constitute a waiver of any rights of Owner
hereunder, except as expressly provided for herein.

202  Assignment. Notwithstanding any other provisions of this Easement, Developer
may assign this Fasement and the rights granted hereunder without Owner’s consent to one or
more Mortgagees in connection with financing (including refinancing) of the Project, the WTGs,
or other Improvements, and the development of Owner’s Property.

203 Statement by Owner. At the request of Developer or @ Mortgagee, Owner (a) shall
execute, acknowledge and deliver to such Developer or Mortgagee, a written statement declaring:
(i) either that the Easement is unmodified and in full force and effect, or the manner in which the
Easement had been modified and whether the Easement as so modified is in full force and effect;
(ii) the dates to which Developer s monetary obligations hereunder have been paid in advance;
(iii) whether Developer is or is not then in default hereunder; and (iv) whether any past defaults
have been fully cured, and (b) enter into an estoppel and consent agreement recognizing the rights
of the Mortgagees of Developer as may be reasonably requested by Mortgagees of Developer.

204 Statement by Developer. At the request of Owner, Developer shall execute,
acknowledge and deliver to Owner a written statement declaring: (i) either that this Easement 1s
unodified and whether the Easement as so modified is in full force and effect; (ii) whether the
Owner is or is not then in default hereunder; and (iii) whether any past defaults of Owner have
been fully cured.

21,  Protection of Mortgapee. Any Morigagee of any interest of Developer hereunder shall
for so long as its Mortgage is in existence and until the lien thereof has been extinguished be
entitled to the following protection:

21.1 No Amendment. Qwner shall not agree to any amendment, mutual termination or
modification or accept any surrender of this Easement, nor shall any such amendment, fermination,
modification or surrender be effective, without the written consent of the Mortgagee,

212  Right to Cure: Notice of Default. Mortgagee shall be entitled to remedy any defanit
under this Easement in the manner and on the smme terms as granted to Developer.

Notwithstanding any default by Developer under this Easement, Owner shall have no night to
terminate this Easement unless and uatil (a) Developer or any Morigagee shall have failed to cure
such default pursuant to the provisions set forth in Section 16, and (b) following the expiration of
all applicable cure periods in Section 16, Owner shall then bave given Mortgagee(s) a second
writien notice of Developer’s default and failure to cure, affording Mortgagee(s) an opportunity to
cure such default within an additional period of time equal to the applicable cure period specified
in Section 16 and Mortgagee(s) shall have failed to effect the cure of such default within such
additional period.

21,3 Rightto Perform, Mortgagee shall have the right at any time to pay any Fees and/or
Royalties due hereunder and to perform or cause to be performed any other obligation of Developer
at or within the time such payment or performance is required under this Easement. Nothing in
this Easement shall be construed to obligate Mortgagee to cure any default of Developer.
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21.4 Foreclosure. If Developer’s “First Mortgagee” (meaning the Mortgagee that
recorded first in time) becomes the assignee of this Easement by means of foreclosure or transfer
in lieu thereof, such First Mostgagee shall be liable under this Easement only for the period First
Mortgagee remains 8 Developer hereunder, provided that any subsequent assignee or Developer
shall assame and agree to be bound by all the terms and conditions of this Easement.

21.5 Mortgagee’s Right to a New Easement. If this Easement shall terminate prior to
the expiration of the Easement Term for any reason, including without limitation by operation of

law or because of a failure to cure a default pursuant fo Section 16, Owner shall enter into a new
Eagement in recordable form with the Mortgagee that holds the most senior lien against
Developer’s estate and demands such new Easement within thirty (30) days following receipt of
Owner’s notice. Such new Easement shall contain the same terms and provisions as this Easement.
Owner’s obligation to enter into a new Easement as provided herein is conditionied upon the cure
of any and all defaults under this Easement other than defaults, if any, that are unique to the
defaulting Developer which cannot be cured by the payment of meney or the acts of the curing
Mortgagee.

21.6 Assig ing_Fore crmination. In the event (i) that any
Mortgagee acqtnres the Developer’s estate hereunder follomng judicial foreclosure of, or exercise
of the power of sale contained in, any Mortgage or by a transfer in lieu thereof; or (i) any
Mortgagee enters into a new Easement, such Mortgagee shall have the right to assign or transfer
this Easement or any such new Easement, one time only, to any person or entity without Owner’s
consent, provided notice of such assignment is given to Owner. The liability of such Morigagee
under this Basement or any such new Easement shall cease upon the assignment, provided that the
assignee agrees to perform each and every- obligation of the Developer under this Easement or
such new Easement and that there is no default under this Easement or any such new Easement.
The right of such Mortgagee {o assign this Easement or any such new Easement as provided herein
is conditioned upon the cure of any and all defaults under this Easement as of the time of such
assignment.

21.7 No Merger. In the event Developer acquires fec tifle ownership of Owner’s
Propeity, there shall be no merger of the estate created by this Easement with the fee title interest
in Owner’3 Property without the prior written consent of all Mortgagees.

21.8 Subsequent Apportionment Not Terminable. Any subscquent cascment or
apportionment by Developer pursuant to Section 14 hereof shall not be terminable by Owner
because of a breach of this Easement uniess (i) all Mortgagees shall have received notice of such
breach and have failed to cure such breach pursuant to this Section 21, and (ii) Grantees or
Mortgagess, shall have received notice of such breach and have failed to cure such breach pursuant
to Section 14.3.

22. Further Amendments. Owner and Developer shall cooperate in inclading in this
Eagement by suitable amendment from time to time any provision which may reasonably be
requested by a proposed Mortgagee; provided, however, that such amendment does not impair any
of Owner’s rights under this Easement or increase the burdens or obligations of Owner hereunder.

23.  Notice.
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23.1 Wiiting. All notices given or permitted to be given hereunder shall be in writing;
provided, however, that no writing other than the check or other instrument representing the Fee
or Royalty payment itself need accompany the payment of the Fees or Royaities.

232 Delivery. Notice is considered given either (a) when delivered in person to the
recipient named below, or (b) three (3) business days after deposit in the United States mail-in a
sealed envelope or container, postage and postal charges prepaid, addressed by name and
addressed to the party or person intended as follows:

Notice to Owner:
(Insert Owner info here)

Telephone No.:

Notice to Developer:

Triple H Wind Project, LLC
3760 State St., Ste. 200

Santa Barbara, CA 93105
Facsimile No.: (805) 569-6190
Attention: Derek M. Harding

23.3  Change of Recipient or Address. Either party may, by notice given at any time or
from time to time, require subsequent notices to be given to another individual person, whether a
party or an officer or representative, or to a different address, or both. Notices given before actual
receipt of notice of change shall not be invalidated by the change.

24.  Non-Responsibility.

24.1  Owner shall not be responsible for any loss, liability, claim, or demand for property
damage, property loss, or personal injury, including but not limited to death arising out of any
injury or damage caused by or resulting from any act or omission of Developer in conmection with
Developer’s use of Owner’s Property.

24.2 Developer shall not be responsible for any loss, liability, claim or demand for
property damage, property loss, or personal injury, including but not limited to death, arising out
of any injury or damage caused by or resulting from any act or omission of Owner in connection
with Owner’s use of Owner’s Property.

25. ' Expenses of Enforcement. If any party hereto brings any legal action or proceeding to
interpret or enforce any of the terms, covenants or conditions of this Easement, the prevailing party
shall be entitled to recover from the other party or parties thereto reimbursement for all reasonable
expenses, costs and attorneys’ fees incurred in connection therewith,
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26.  Further Assuxance. The parties hereto shall at al! times hereafier execute any docmnengs
and do any further acts which may be necessary or desirable to carry out the purposes of this
Easement and to give full force and effect to each and all of the provisions thereof.

27. Cogoperstion. Owner shall fully support and cooperate with Developer in the conduct of
its Operations and in otherwise giving effect fo the purpose and intent of this Easement, including,
without limitation, in Developer’s efforts to obtain from any governmental authority or any other
person or entity any environmental impact review, permit, entitlement, approval, authonzaﬁgn or
other rights necessary or convenient in connection with their Operations or proposed Operations;
and Owner shall promptly upon request, execute, and, if appropriate, cause to be acknowledged
and recorded, any map, application, document or instrument (including, without limitation any
variance or setback waiver) that is reasonably requested by Developer or such transferee in
connection therewith, Without limiting the generality of the foregoing, in connection with any
application by Developer for a governmental permit, spproval, authorization, entitlement or other
consent, Owner agrees (a) if requested by Developer to support such application by filing a letter
with the appropriate govemmental authority in a form reasonably satisfactory fo Developer, (b) fo
support Developer’s position in regard to any requirement or condition of such permit, approval,
authorization, entitlement or consemt, including, without limitation, in regard to bonding or
security requirements or amount, mitigation, environmental impacts or monitoring (provided such
position is consistent with Developer’s obligations under this Easement), and (c) not to oppose, in
any way, whether directly or indirectly, any such application or approval at any administrative,
judicial or legislative level.

28.  Approvals and Congents Generally. Whenever in this Easement the approval or consent
of cither Party is required or contemplated, unless otherwise specified, such approval or consent
shail not be unreasonably withheld, conditioned or delayed, nor shall it be conditioned upon the
payment of money not othierwise due hereunder.

29.  Amendments, This Easement shall not be amended or modified in any way except by an
instrument signed by Owner and Developer and consented to by Mortgagee, if any.

30.  Severabllity. If any term or provision of this Easement, or the application thereof to any
person or circumstance shall, to any extent, be determined by judicial order or decision to be
invalid or unenforceable, the remainder of this Easement or the application of such term or
provision to persons or circumstances other than those as fo which it is held to be invalid or
unenforceable shall not be affected thereby, and each term and provision of this Easement shall be
valid and shall be enforced to the fullest extent permitted by law. :

31. Governing Law. This Easement shall be governed by the laws of the State of South
Dakota. Any suit arising from its provisions shall be filed in any State or Federal Court within the

State of South Dakota having jurisdiction and which is a proper venue in the matter, except as
otherwise provided in Section 3.6 of this Easernent.

32.  Section Headings. The section headings herein are inserted only for convenience of

reference and shall in no way define, limit or describe the scope or intent of any provision of this
Easement.
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33.  Entire Agreement. This Easement shall constitute the entire understanding and agreement
between the Parties with respect to the subject matier of this Easement, and supersedes all other

prior or contemporaneous writings and understandings.

34. Memorandum of Easement. Owner and Developer agree to execnte a memorandum of
this Easement, substantially in the form attached as Exhibit B hereto, and to record same vpon the

request of cither Party. Upon the expiration of the Easement Term or earli'er termination of this
Easement, Developer shall record a release of the Easement in the public records of Hughes

County, South Dakota.

35.  Condition_of Property. Owner makes the following warranties and representations
concerning the condition of Owner’s Property as of the time of the execution of this Easement:

35.1 Physical Condition of Demised Premises. Owner knows of no physical conditions
of Owner’s Property which Owner has reason to believe would prevent or significantly restrict
Developer’s development of Owner’s Property for the purposes specified in Section 3 hereof or
which could, with the passage of time, or the giving of notice, constitute a violation of any
govemmental law, ordinance, order, rule or regulation. Developer has made its own investigations
of the physical conditions of Owner’s Praperty including but not limited to the wind conditions on
Owner’s Property and is not relying on any statements or representations of Qwner with respect
thereto and, subject to the foregoing representation, hereby accepts Owner’s Property in its “AS-
IS, WHERE-IS” condition.

35.2 Legal Restrictions Affecting Demised Premises. Without having made any specific
investigation thereof, and without undertaking to do so, Owner knows of no law, regulation,
ordinance or order of any local, state or federal governmental authority which would prohibit or
significantly restrict Developer’s development of Owner’s Property pursuant to Section 3 hereof.
Developer has made its own investigations of all laws, regulations, ordinances and orders of any
local, state or federal governmental authority affecting Developer’s development of Owner’s
Property.

36.  Swrvival of Covenants. Notwithstanding any other provision of this Easement to the
contrery, any termination of this Easement pursuant to the tenns hereof shall not relicve either
party from any liabilities, obligations or indemnities arising prior to the effective date of such
termination,

37.  Time of Essemce. Time is of the essence as to each provision of this Easement.

38. No Waiver. No waiver by either party of any provision of this Easement shall be deemed
to be a waiver of any other provision hereof or of any subsequent breach by the other patty. The
delay or failure by a Party to enforce any obligetion, right or default under this Easernent shall not
constitute a waiver of that obligation, right or default, or a waiver of the ability to enforce the same
obligation, right or default in the future.

39, ‘ Counterparts. This Easement may be executed in counterparis as duplicate originals, each
of which shall be deemed an original, and il of which together shall constitute a single instrument.
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'40._,-} Force Majeure. Notwithstanding any other provision of this Easement, Developer’s
- obligations under this Easement (exclusive of payments of Fees and/or Royalties) shall be
suspended and excused, and the Easement Term (except for the expiration date), and any other
time periods set forth herein shall continue and be extended for a like period of time, (a) while
Developer is hindered or prevented, in whole or in part, from (i) conducting Operations or (ii)
complying with any term, covenant, condition or provision of this Easement, by: strikes, lockouts
or other labor disturbances; delays in transportation; inability to secure labor or materials in the
open market; acts of God or the elements, including without limitation, fire, flood, washout, perils
at sea, lightning, carthquake or accidents; conditions arising out or attributable to acts of war, civil
disturbances or riots; acts or failures to act of Owner; the effects of any law, statute, decree,
ordinance, rule or regulation; the failure of any governmental authority to issue any permit,
entitlement, approval or authorization within a reasonable period of time after an application for
the same has been submitted; or any other matter or condition beyond the reasonable control of
Developer, whether or not similar to the matters or conditions herein specifically enumerated, and
(b) while litigation contesting all or any portion of the right, title and interest of Owner in Owner’s
Property and/or Developer under this Easement shall be pending and not finally determined.

41.  Authority. The signatories hereto warrant that each has the authority to execute this
Easement on behalf of Owner and Developer, respectively, under this Easement and that each of
said entities has executed this Easement in accordance with its governing documents.

42. | Wind Access Agreement. In order to maximize the total area of Owner’s Property as to
whith wind power development is authorized by local ordinances, Owner and Developer each
agree to enter into agreements with each other and to seek such agreements with other contiguous
or adjacent property owners, as the case may be, to provide (i) for a waiver of any setbacks from
property lines for WTG installation provided by local ordinances, and (i) to permit the
encroachment during the Easement Term of wind turbine blades over property lines; provided,
however, that Developer or such other party benefiting from such agreement shall bear all costs
and otherwise be responsible for obtaining such agreements with the other contiguous or adjacent
property owners. Such agreements shall be in the form, if any, required by local government(s)
andshallbelﬁnitcdtothchvopmpomspmiﬁedinﬂﬁssmon.r . e
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43.  Qwnership of Improvements. The Improvements shall not be deemed to be permanent
fixtures (even if permanently affixed to Owner’s Property) and shall be and remain the sole
property of Developer, except as otherwise provided in this Section 43. Without limiting the
generality of the foregoing, Owner hereby waives any statutory or common law lien that it might
otherwise have in or to the Improvements or any part thereof and agrees that, notwithstanding the
occurrence of an event of default under the Easement beyond all applicable notice and cure periods
(including those granted to Mortgagee), Mortgagee (or its designec) or Developer shall remove
the Improvements from Owner’s Property. Within the thirty (30) day period after receipt by
Mortgagee or Developer of a notice that the Easement hes been terminated prior to the expiration
date (or such longer time as may be reasonably necessary to remove the Improvements from
Owner’s Property), Mortgagee or Developer shall remove the Improvements from Owner’s
Property. In the event either Developer or Mortgagee fails to remove the Improvements from
mer:s Property as set forth in this Easement, then, in addition to all other rights and remedies at
law or in cquity available to Owner, Owner may, in Owner’s sole discretion, accept ownership of
such Improvements and upon Developer's receipt of written notice of such intent from Owner, the
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Improvements shall be deemed transferred to Owner and shall thercafter be deemed a part of
Owner’s Property and neither Developer nor Mortgagee shall thereafier have any further
ownership interest in such Improvements. :

44.  Confidentiality. Owner and Developer each mutually agree to hold and maintain the terms
of this Easement in the strictest confidence, except that Developer may disclose the terms of this
Easement, as needed, to its lenders, accountants, attorneys, proposed investors, and proposed
assignees. Owner agrees to hold and maintain in the strictest confidence, and shall require its
principals, officers, employees, representatives, and agents (if any) to hold and maintain in the
strictest confidence, for the sole benefit of Developer, any financial information, books, records,
computer printouts, product design, information regarding Developer, or an affiliate thereof, and
any information regarding Operations on Owner's Property or any other lands or projects
(collectively, “Confidential Information™), whether disclosed by Developer or an affiliate of
thereof or discovered by Owner, unless such Confidential Information either (a) is in the public
domain by reason of prior publication through no act or omission of Owner or its principals,
officers, employees, representatives or agents, or (b) was already known to Owner at the time of
disclosure and which Owner is free to use or disclose without breach of any obligation to any
person or entity. Without limiting the generality of the foregoing, Owner shall not use any such
Confidential Information for its own benefit, publish or otherwise disclose such Confidential
Information to others, or permit the use of such Confidential Information by others for their benefit
or to the detriment of Developer. Notwithstanding the foregoing, preliminary or proposed terms
of this Easement and negotiations regarding the same were not and are not required to be held
confidential, pursuant to South Dakota Statutes Chapter 43, Section 13-20.5. Owner confirms that
Developer has not required Owner to maintain the confidentiality of such preliminary or proposed
terms (except for Developer’s trade secrets or competitive business plans) discussed or negotiated
prior to the execution of this Easement. .

45. No Partmership. Nothing contained in this Easement shall be deemed or construed by the
parties or by any third person to create the relationship of principal and agent, partnership, joint
venture or any other association between Owner and Developer, other than the relationship of
Owner and Developer.

46.  Brokerage Commissions. Owner and Developer represent to the other that such Party has
not incurred, directly or indirectly, any liability on behalf of the other Party for the payment by the
other Party of any real estate brokerage commission, finder’s fee or other compensation to any
agent, broker or finder in connection with this Easement. Owner and Developer shall indemnify,
defend and hold the other Party harmless from and against any claim for any brokerage
commissions, finder’s fees or other compensation claimed to be due and owing by reason of the
indemnifying Party’s activities.

4‘7.' _ Limitations. Neither Owner nor Developer shall be liable to the other (or to any person
cimmmg by or through the other), for any special, indirect, incidental, punitive (except in
connection with any fraud or willful misconduct of a party), or consequential damages, including

lost profits or loss of business, arising out of or in any manner connected with the performance or
non-performance of this Easement.
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48.  Successors and Assigms. This Easement, and all of the easements, rights, options, and
restrictions granted herein, shall burden Owner’s Property and shall run with the land. - Owner may
not assign this Easement except to an assignee that has acquired an ownership interest in QOwner’s
Property; and any such new owner must accept and agree to be bound by all the terms and
conditions of this Fasement before having any rights or remedies as the Owner hereunder.
References in this Easement to “Owner” shall be deemed to include any party that acquires an
ownership interest in Owner’s Property {or any portion thereof), and such party agrees that he or
she has notice of the terms and conditions of this Easement, that this Easement burdens and runs
with the land, and that they are bound by all of the terms and conditions of this Easement. No
transfer or conveyance of any present or future fee title ownership interest in Owner’s Property
shall be binding on Developer, and Developer will have no obligation to make payments under the
terms of this Easement, uniess and until such Owner, or Owner’s heirs, transferees, successors or
assigns, provides Developer with (a) notice of any such transfer or conveyance, which notice shall
include any and all recorded instruments or documents and other information necessary in the
opinion of Developer to establish a complete chain of record title from Owner, and (b} an IRS tax
Form W-9, or other applicable tax form, executed by any new owner (including the new owner's
social securify number, tax identification number or employer identification number, as
applicable), provided said new owner is to become a payee under the Easement. Upon receiving
an executed tax Form W-$ or other applicable tax form from any new fee title owner, Developer
shall make payment to Owner pursuant to Section 5 of all amounts due and owing to Owner,
including any umpaid amount that accrued during any period of suspension of Developer’s payment
obligations pursuant to this Section 48. This Easement shall imure to the benefit of and be binding
upon Owner and Developer and, to the extent provided in any assignment or other transfer under
Section 14 hereof, any assignee or subtenant, and their respective heirs, transferees, successors and
assigns, and all persons claiming under them. References to “Developer” in this Easement shall
be deemed to include transferecs, successors, assignees and subtenants, which hold a direct
ownership interest in this Easement and actually are exercising rights under this Easement to the
extent consistent with such interest, _

49, MM Developer hereby represents and warrants that the amounis payable to
Owner under Section 5 are not less than any corresponding amounts to which any other owner of
land within the Project is entitled under the terms of such owner’s agreement with Developer.
Ownmer’s sole remedy for any breach of the warranty given in this Section 49 shall be the payment
to Owner by Developer of the difference between the agreed payments to the other owner and the
amounts payable under Section 5 hereof.

{Signatures on following page.]
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IN WITNESS WHEREOQF, the Farties hereto have executed this Easement for Wind
Energy Development as of the day and year first set forth above.

DEVELOPER: OWNER:

TRIPLE H WIND PROJECT, L1C, a Delaware
limited liability company

By: Infinity Power Partners, LLC, aDelaware By

limited liability company Name:
Its: Sole Member Tts: Owner
By: : By:
Name: Matt T. Riley Name:
Its: Manager Its: Owner
By:
Name:
Its: Owner
3]

sl



EXHIBIT A
DESCRIPTION OF OWNER'S PROPERTY

Real property situated in Hughes County, South Dakota described as follows:

" Subject to all conveyances, restrictions or reservations of record, if any.
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EXHIBIT B
FORM OF MEMORANDUM OF EASEMENT FOR WIND ENERGY DEVELOPMENT
{Follows this Page]}
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(Space Above this Line for Recorder’s Use Only)
PREPARED BY, AND _
WHEN RECORDED, RETURN TO:

Triple H Wind Project, LLC
3760 State St., Ste, 200
Santa Barbars, CA 93105
Atin: Land Acquisition Dept.

MEMORANDUM OF EASEMENT FOR WIND ENERGY DEVELOPMENT

THIS MEMORANDUM OF EASEMENT FOR WIND ENERGY DEVELOPMENT (this
“Memorandum”) is made as of the ____ day of __,20__(the “Effective Date”)
by and between (“Owner™), whose addresses

_, and TRIPLE H WIND PROJECT, LLC, a Delaware limited
Hability company (“Developer”), whose address is stated above. Each of Owner and Developer
is sometimes referred to individually as a “Party” and collectively as the “Parties.”

RECITALS

A, Owner and Developer are parties to that certain Easement for Wind Energy
Development dated as of the Effective Date (the “Easement”), whereby Owner demised and
granted an exclusive easement, i gross, and right-of-way unto Developer, and Developer took an
interest throngh an Easement from Owner on, over and across that certain real property located in
Hughes County, South Dakota, as more particularly described on Exhibit A attached hereto and
incorporated herein by this reference (“Owner’s Property™).

B. The Parties desire to execute and record this Memorandum for the purpose of

putting alf persons on notice of Developer’s right, title and interest in and to Owner’s Property
under the Easement.

C. Capitalized terms used but not otherwise defined in this Memorandum shall have
the meanings assigned to them in the Easement. :

NOW, THEREFORE, in consideration of the mutual promises set forth in the Easement
and th'is Memorandum, and of other good and valuable consideration, the receipt and sufficiency
of which are hereby acknowledged, Owner and Developer agree as follows:
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5 Purpose and Scope of Easement. The Easement grants to Developer an exclusive
easc;nmt, in gross, for wind resource assessment and analysis, wind energy conversion, for the
collection and transmission of electric power, and certain rights and easements for related and
incidental purposes and activities. Owner shall have no ownership or other interest in any.
windpower facilities installed on the Owner’s Property by Developer, and Developer may remove
any or all such windpower facilities at any time. :

Among other rights and restrictions in the Easement, is the following restriction: Any

obstruction to the free flow of the wind by Owner or persons other than Developer or any

. © transferee or assignee of Developer or persons claiming through or under Developer or any

transferee or assignee of Developer is prohibited throughout the entire area of Owner’s

- (Property, which shall consist horizontally three hundred and sixty degrees (360°) from any

point where any Windpower Facilities are or may be located at any time or from time to

time (each such location referred to as a “Site”) and for a distance from each Site to the

boundaries of Owner’s Property, together vertically through all space located above the

surface of Owner’s Property, that is, one hundred eighty degrees (180°) or such greater

number or numbers of degrees as may be necessary to extend from cach point on and along

a line drawn along the surface from each point along the exterior boundary of Owner’s

Property through each Site to each point and on and along such line to the opposite exterior

boundary of Owner’s Property. Trees, structures and improvements located on Owner’s

" . Property as of the Effective Date of this Easement shall be allowed to remain and

Developer may not require their removal. After the Effective Date of this Easement, Owner

may not place or plant any trees, structures or improvements on Owner’s Property

. exceeding thirty (30) feet in height that may, in Developer’s sole judgment, impede or

~  interfere with the flow of wind to any Site or the Windpower Facilities, unless Owner has

Y received prior written approval from Developer for any such trees, structures or
@ improvements.
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2, Term. The Easement Term commenced on the Effective Date and shall continue

for fifty (50) years thereafter, unless earlier terminated or extended in accordance with the terms
and conditions of the Easement.

3. Interpretation. The terms, conditions and covenants of the Easement are
incorporated herein by reference as though fully set forth in this Memorandum, This Memorandum
does not supersede, modify, amend or otherwise change the terms, conditions or covenants of the
Easement, and this Memorandum shall not be used in interpreting the terms, conditions or
covenants of the Easement. The purpose of this Memorandum is to give public notice of the
existence of the Easement. The terms and conditions of the Easement are incorporated by reference
into this Memorandum as if set forth fully herein at length. In the event of any inconsistency
between this Memorandum and the terms and conditions of the Easement, the Easement shall
prevail. The Easement contains a full description of the real property encumbered by the Easement
and the easements and other rights granted therein, which terms burden the Owner’s Property and
run with the land. All of the terms and conditions under which the Easement is granted or may be
terminated are included within the Easement.

4. Counterparts. This Memorandum may be executed in counterparts and such
counterparts shall, when taken together, constitute one and the same agreement.

2
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: IN WI‘I‘NESS WHEREOF, the Parties have executed this Memorandum of Easement for
Wind Energy Development, by their duly-authorized representatives, as of the day and year first
above written.

OWNER:
By: By:
Printed Name: Printed Name:
Its: Owner . Its: Owner
STATE OF )

} ss
COUNTY OF )

On , 20__ before me,

{(Name, Title of Officer, Notary ‘Public), personally appeared
personally known to me or proved to me on the basis of satisfactory evidence, to be the persons
whose names are subscribed to the within instrument and acknowledged to me that they executed
the same in their authorized capacity and that by their signatures on the instrument the persons, or
the entity upon behalf of which the petsons acted, executed the instrument.

Notary Public

[Signatures continued on following page)
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[Signatures continued from preceding page]

OWNER:
By:
Printed Name;:
Its: Owner
STATE OF )
) 8s

COUNTY OF )

On , 20__ before me,

{Name, Title of Officer, Notary Public), personally appeared

‘personally known to me or proved to me on the basis of satisfactory evidence, to be the person
whose name is subscribed to the within instrument and acknowledged to me that he executed the
same in his authorized capacity and that by his signature on the instrument the person, or the entity
upon behalf of which the person acted, executed the instrument,

SD-0!

Notary Public

[Signatures continued on following page]
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{Signatures continued from preceding page]
DEVELOPER:

TRIPLE H WIND PROJECT, LLC, a Delaware
limited liability company

By: Infinity Power Partners, LLC, a Delaware
limited liability company
Its: Sole Member

By:
Name: Matt T. Riley
Its: Manager

A notary public or other officer completing this certificate verifies only the identity of the individual who signed
the document to which this certificate is attached, and not the truthfulness, accuracy, or validity of that document.

STATE OF CALIFORNIA )
} ss
COUNTY OF SANTA BARBARA )
On y 20__ before me, Katherine A. Dowling, (Notary Public),
personally appeared T, Rile a i Partners, LL.C, a De ¢ limited
liability company, personally known to me or proved to me on the basis of satisfactory evidence,

to be the person whose name is subscribed to the within instrument and acknowledged to me that
he executed the same in his authorized capacity and that by his signature on the instrument the
person, or the eatity upon behalf of which the person acted, executed the instrument.

I certify under PENALTY OF PERJURY under the laws of the State of Califbrnia that the
foregoing paragraph is true and correct.

WITNESS my hand and official seal,

Notary Public

Prepared by Infinity Wind Power
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EXHIBIT A
DESCRIFTION OF OWNER’S PROPERTY
Real property situated in Hughes County, South Dakota described as follows:

Subject to all conveyances, restrictions or reservations of record, if any.
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EXHIBIT C
TO EASEMENT FOR WIND ENERGY DEVELOPMENT

Owner’s Consent to Disclosure and Release of Conservation
Reserve Program Information and Data

Pursnant to the terms and conditions of that certain unrecorded Easement for Wind Energy
Development {“Easement™) entered into by and between
(“Owner™), and Triple H Wind Project, LLC, a
Delaware limited liability company (“Developer™) on _, 20_, whereby
Owner demised and granted an exclusive easement, in gross, and right-of-way unto Developer,
and Developer took an interest through an easement from Owner on, over and across certain real
property owned by Owner (“Owner’s Property”), described below, for the production, collection
and transmission of wind generated energy, Owner consents to the Farm Service Agency’s
(“FSA”) disclosure and release to Developer of any and all Conservation Reserve Program
(“CRP”) information and data, in print format, digital format or otherwise, regarding or related to
Owmer’s Property, including, without limitation, Owner’s CRP contract terms and the FSA’s
digital CRP mapping data, at any time as Developer may reasonably request from Qwner or the
FSA, in Developer’s sole discretion, throughout the Easement Term.

Qwner’s Property is located in Hughes County, South Dakota, and is described as follows:

OWNER:

By: By:
Name: Name;
Its: Owner its: Owner

By:
Name:
Hs: Owner
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