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Experiences with Wind Lease and Easement Agreement 

Recently we were given a copy of a letter from Invenergy to a land owner regarding securing 
land for a wind project. The letter says in part: "The lease is a bit of a dry read, so I will save 
you a bit of time by pointing to the page most people are concerned with which is page B-1." B­
l is entitled "Payment Terms" the part of the contract concerning lease payments. A copy of the 
entire letter is attached. 

 and I retired and built a home on the shores of Lake Alice. The footprint for the 
Deuel Harvest North Wind Farm project surrounds Lake Alice. 

One day  from Invenergy knocked on our door. The purpose of their 
visit was to get us to sign a lease agreement. They informed us if we would sign the lease, we 
would be paid  a year. During that visit we asked them, why did Invenergy want us to 
sign an agreement, since our lake lot is less that an acre. They responded they did not want us to 
construct any structure 30 feet or greater in height. We informed them by county zoning 
regulations buildings could not exceed 35 feet in height. No other details of the agreement were 
discussed. We told them that we were not interested in signing an agreement. However, they left 
us a copy of an agreement just in case we would change our minds.  later read the agreement 
over and what he found was rather disturbing. 

 sent Senator Rounds an email, which in part expressed concerns regarding what he had 
found in the agreement. The email ended: "I would appreciate the opportunity to discuss the 
lease with you or your staff'. 

 and I were pleasantly surprised when we received a message from , Northeast 
Director for Senator Rounds. He asked to meet with us regarding our concerns. An April 2, 2018 
date was set for the meeting. Prior to this meeting we had prepared three pages of comments 
regarding the Wind Lease and Easement Agreement. Those comments and a copy of the Wind 
Lease and Easement Agreement are attached. 

Some of the items discussed at the meeting were: overhang, interference, indemnity/liability and 
the right to terminate. 

Regarding Overhang. 

The Owner grants to Invenergy the right to construct wind turbines on adjacent participating 
property up to the Owner's property line and allows the blades to extend over the Owner's 
property. Although the turbine is on the adjacent property, the Owner will not be able to place 
structures and/or trees within a 150-foot radius of the wind turbine and only place structures and 
trees less then 30 feet within a 151 ~ 400-foot radius of the wind turbine. 



Regarding Interference 

The Owner grants to Invenergy an exclusive easement for: electromagnetic, audio, flicker, 
visual, view, light, noise, vibration, air turbulence, wake, electrical, radio inte1ference, shadow or 
other effects attributable to the Wind Turbines, or any other Development Activities, this 
easement shall extend throughout the entire property ... 

The Owner has given lnvenergy the right to allow all these items on the Owners property, 
whether they originate on the owner's property or elsewhere within the project. 

This exclusive easement list includes "other effects" attributable to the wind Turbines or any 
other Development Activities and could include such items as negative impacts on property 
value, physical health and mental health. 

Regarding Indemnity/Liability 

In no event shall Invenergy or its Related Persons be liable to Owner for property damage or 
personal injuries to Owner or its Related Persons attributable to risks of known and unknown 
dangers associated with normal day-to-day operation of electrical generating facilities, such as 
flickering, noise and electromagnetic fields. 

"Known and unknown dangers'~ How can lnvenergy not be liable to an Owner for a known 
Danger or an unknown Danger caused by their operation. 

Indemnity/Liability are found in Section 7 of the Wind Lease and Easement Agreement. 
The last paragraph in Section 7 states: "This Section 7 shall survive expiration or early 
termination of this Agreement." How can a portion of a contract still be in effect after 
expiration or termination? 

Regarding Invenergy's Right to Terminate 

Invenergy shall have the right to terminate this Agreement as to all or any part of the Property at 
any time and without cause, effective upon written notice to Owner from Invenergy. This is very 
convenient for lnvenergy. 

Note: for this presentation we have substituted Invenergy for the Grantee. 

 made two trips to our house to discuss issues related to wind turbines. He told us he 
would have the Wind Lease and Easement Agreement concerns reviewed by their legal staff and 
prepare findings in a letter/report to Senator Rounds.  was in contact with last week. He 
is now our State Treasure. He said a staff attorney was provided our information. However: both 

aitd t."ie staff attorney have moved on in their careers,  was going to check the status of 
the review. 

It is our hope that PUC staff and Commissioners would review the comments and Wind Lease 
and Easement Agreement, in light of PU C's authority and responsibilities. As state officials, 
please consider asking the States Attorney General's Office to also review this agreement, 
especially the Indemnity/Liability portion. 



Invenergy 

Th.UISday, October 20, 2016 

As you may know, Invenergy has been securing land for a wind project in Palo .Alto 
County. With great success, to date, we have secured a -nuttiber of your neighboring landowner's 
tmcts of land. We ate diligently wotking on fina1izmg our project boundary along with 
identifyiag those landowners who want to participate and take advantage of this opportunity. 

I would like to include your property in Palo Alto County in this project. I have .included all of 
the information I curre:o.tly hs.ve'Wlthin this packet and have taken the liberty of highlighting and 
:no taring fi:equentlyasked questions. The lease is a bit long and a dty read, so I will save you a. 

hit of time by pointing to the page most people are concemed with which is page B---1. A quick 
description ofthatpage follows: 

-We will pay you $5.00/ Acre during development (now until final construction) and then 
$10.00/Acrepetac:reperyearonccwego operational I horetdio tlltochcda ~uJimaling 
what the long term pote,;fiaj is basrd D1I. the est.itnahd n111'11btr uj tJ1:T1s and the po.rtib/e 1l1l1!Jber of turbines we 
,mgj,t pl,,, ,. y,,,r land 
-IF you get a tuJ:bine on the property we will pay you a one-time paJllllentof$2000.00 per 
turbine. 
-IF you get a turbine we will pay you $4000 per megawatt (size of tower) per tower;pet 
year. This project is set to have 2 to 2.3 MW towers installed That said, we would pay you 
around $9,200 per tower, per year if a 23 is inst.alled.. 
-We pay $1.00 per: linear foot for the road, and 25 per linear foot for the trenched cable. Eac:b. 
will be paid per year 
-All paytnentS we make -will incr:ease at least 2% compounWilg'interest each year after opera.ti.on 
begins. 

I look forward to hearing from you and fielding any questions you may have. Please feel :&ee to 
call me anytime you wish. 



,., 

COMMENTS ON WIND LEASE AND EASEMENT AGREEMENT 

2. GRANT OF ADDITIONAL EASEMENTS 
2.l(a) Overhang 
Allow the rotors of Wind Turbines installed on adjacent land to overhang onto the property. 

Refer to Deuel County WES zoning. It appears that a turbine could be placed right next to a 
neighbor's property line if the neighbor is a participant. 

See 9.2 No Interference 

2.1 ( c) Interference. 
"An exclusive easement for electromagnetic, audio, flicker, visual, view, light, noise, 
vibration, air turbulence, wake, electrical, radio interference, shadow or other effects 
attributable to the Wind Turbines, or any other Development Activities, ... " 

It appears to me that if one signs this document and you have any problems related to the 
above, too bad. You have given the Grantee the right to all these items on your property so 
it isn't his fault. Note: it also includes other items - so the Grantee is covered. Other items 
could include negative impacts on property value and health. 

2.1( d) Access Easement. 
This gives the Grantee unlimited ingress to and egress from the Owners property. The 
Grantee could use the access and build a road over to the neighbor's property to install a 
turbine. The Grantee has the right the Owner has given him that right. 

3. TERM 
Development Term, Operational Term and Extended Term 
5 year+ 25 years+ 20 years = 50 years 
Electricity produced by substantially all wind turbines + 25 years + 20 years= 45 plus years 
7 years+ 25 years+ 18 years= 50 years 

4. PAYMENTTOOWNER 
Amounts are not recorded, are not most transaction amounts recorded? 

6. TAXES 
Increased value of land due to presence of Wind Turbine(s). Presently values are based 
upon soil type. 

7. INDEMNITY /LIABILTIY 
"7.4 In no event shall Grantee or its Related Persons be liable to Owner for property 
damage, or personal injuries to Owner or its Related Persons attributable to risks of known 
and unknown dangers associated with normal day-to-day operation of electrical generating 
facilities, such as flickering, noise and electromagnetic fields." 
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" 

"Grantee shall have the right to terminate this Agreement as to all or any part of the Property 
at any time and without cause, effective upon written notice to Owner from Grantee". 

This is very convenient for Grantee. 

13.2 Owner's Right to Terminate 
"Subject to Section 12.4, Owner shall have the right to terminate all or any portion of its 
rights in this Agreement after the seventh (7th

) anniversary of the Effective Date if at the 
time Owner's written termination notice is delivered, Grantee had not commenced 
construction ofWindpower Facilities for the Project on or near the Property. 
Section 12.4 states: so long as there exists an unpaid Mortgage, this Agreement shall not be 
modified or amended and Owner shall not accept a surrender of the Property or any part 
thereof or accept a cancellation termination or release of this Agreement from Grantee prior 
to written consent of the Mortgagee". 

The Owner's right to terminate is very limited or nonexistent. 

Note: The agreement does not agree with South Dakota Law, see below: 

South Dakota Codified Law 43: 13: 17 reads: 
Any such easement is void if no development of the potential to produce energy from wind 
power or solar power associated with the easement bas occurred within five years afrer the 
effective date of the easement. 

South Dakota Codified Law 43:13:19 
Any such lease is void if no development of the potential to produce energy from wind or 
solar power has occurred on the land within five years after the lease began. 
Note: the two additionaliears was also added in the Memorandum of Wind Lease and 
Easement Agreement. O,,,t:., SOI!,./... '13: 13; 2<l,t 7,e,1J-l i/1'j /z";;; 

13.3 Effects of Termination 
"If Grantee fails to remove such Windpower Facilities within one (1) year of termination of 
this agreement, or such longer period as Owner may provide by extension , Owner shall 
have the right to restore the Property and remove, or to cause removal of, any property 
owned by Grantee to the extent required under this section 13.3, and the right to receive 
reimbursement, less the salvaged value of the Windpower Facilities, from Grantee for any 
remaining amount incurred for removal and restoration of the Property." 

It is obvious that most Owners will not be able to remove these huge structures without 
hi..--ing professionals to do the job. If the Grantee fails to complete the required removal with 
in the time frame provided by the Agreement, it may be a red flag that reimbursement may 
be difficult to collect on. 

14. MISCELLANEOUS 
14.2 Confidentiality 
14.12 Waver of Right to Trial by Jury WRITTEN ALL IN CAPITAL LETTERS! 
14.13 Public Officials 
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Drafted by and after recording return to: 
Invenergy Wind Development LLC 
ATTN: Land Administration 
One South Wacker Drive 
Suite 1800 
Chicago, Illinois 60606 

WIND LEASE At~D EASEMENT AGREEMENT 

Deuel County, State of South Dakota 

Execution of Document 

South Dakota law requires that this document may not be executed 
by the parties until at least 10 business days after it has been 
delivered to the property owner. The property owner 
acknowledges that the document was delivered, and if applicable 
executed, on the dates set forth below. 

Date I Days Owner Initials 

Date document 
delivered to Owner ,20_ 

Date document executed 
by Owner ,20_ 

Number of business 
days between delivery days 
and execution 
(excluding holidays and 
·weekends) 
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WIND LEASE AND EASEMENT AGREEMENT 

Deuel County, State of South Dakota 

IBIS WIND LEASE AND EASEMENT AGREEMENT (this "Agreement") is made, dated and 
effective as of , 2016 ( the "Effective Date"), between - ) 

( collectively, and together with their successors, assigns and 
heirs, comprising "Owner"), and Invenergy Wind Development LLC, a Delaware limited iiability 
company (together with its transferees, successors and assigns, "Grantee"), and in connection herewith, 
Owner and Grantee agree, covenant and contract as set forth in this Agreement. Owner and Grantee are 
sometimes referred to in this Agreement as a "Party'' or collectively as the "Parties". 

1. Lease/Easement. For good and valuable consideration, the receipt and sufficiency of 
which is hereby acknowledged by Owner and Grantee, upon the terms and conditions set forth in this 
Agreement, Owner hereby grants and conveys to Grantee an exclusive easement and lease to convert, 
maintain and capture the flow of wind and wind resources over across and through the surface estate of 
that certain real property, including, but not limited to, the air space thereon, located in Deuel County, 
(the "County"), State of South Dakota consisting · cres, as more 
particularly described in Exhibit A attached hereto and incorporated herein (the "Property") for the 
purposes set forth below. 

1 .1 Purposes of the Lease/Easement. This Agreement is solely and exclusively for wind 
energy purposes (as such term is broadly defined, including ancillary rights related thereto and necessary 
for the development and operation of Windpower Facilities (as defined below)), and not for any other 
purpose, and Grantee shall have the exclusive right to develop and use the Property for wind energy 
purposes and to derive all profits therefrom, including but not limited to the following activities 
( collectively, "Development Activities"): 

(a) Converting wind energy into electrical energy, and collecting and 
transmitting the electrical energy so conve11ed; 

(b) Determining the feasibility of wind energy conversion and other power 
generation on the Property or on adjacent lands, including studies of wind speed, wind direction and other 
meteorological data, and extracting soil samples; 

(c) Constructing, laying down, installing, using, replacing, relocating, 
reconstructing and removing from time to time, and monitoring, maintaining, repairing and operating the 
following only for the benefit of the Project or Projects (as defined below) (i) wind power generating 
machines, of any kind (including supporting towers, foundations and any other associated equipment or 
structures)(collectively, "Wind Turbines"); (ii) overhead and underground electrical distribution, 
collection, transmission and communications lines, electric transformers, telecommunications equipment, 
and power generation facilities; · (iii) roads and crane pads; {iv) meteorological towers and wind 
measurement equipment; and (v) undertaking any other activities, whether accomplished by Grantee or a 
third party authorized by Grantee, that Grantee reasonably determines are necessary, useful or appropriate 
to accomplish any. of the foregoing (all of the above, including the Wind Turbines, collectively 
"Windpower Facilities"). The term "Project", for the purposes of this Agreement, means an integrated 
wind energy generation system, consisting of Windpower Facilities, that is constructed and operated on 
the Property, and/or adjacent lands, by Grantee, or a third pmty authorized by Grantee. Grantee may 
determine whether any particular group of Windpower Facilities constitutes a single Project or multiple 
Projects for purposes of this Agreement, and in the case of mnltiple Projects, which portion of the 
Property shall be included within each Project. 
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1.2 Other Uses. Subject to Sections 9.2, and 9.5 below, Owner reserves the right to use 
the Property for any purpose other than wind energy purposes; provided, however, that such uses shall 
0clude use of the property for the development or generation of wind energy. During the Tenn y,hen 
Grantee construction is or is about to occur, Owner agrees to provide Grantee with current information 
concerning the status and location of all other land uses occurring on the Property (including, without 
limitation, agricultural use, industrial use and oil and gas exploration and production activities). Any new 
leases or renewals and or extensions of existing leases, options to lease, seismic operations, or any other 
agreement made by Owner with a third party regarding the Property (including any of the foregoing 
related to water, oil, gas or other minerals) shall contain language that states that such third party shall not 
disturb, interfere with, preclude, or destroy Grantee's rights hereunder. Except for any competing 
developers of wind energy projects, Grantee shall accommodate the reasonable development of essential 
services on the Property, including any electric transmission and distribution lines and associated 
facilities, telecommunications fucilities, and rural water systems, provided that such services do not 
interfere with the Windpower Facilities. In the event that the Windpower Facilities cause any interference 
with essential services installed on the Property, Owner shall deliver written notice to Grantee, and 
Grantee will undertake commercially reasonable efforts to mitigate such interference. 

· 2. Grant of Additional Easements. 

2.1 Owner hereby grants, conveys and warrants to Grantee the following additional 
easements upon, over, across and under the Property: 

(a) Overhang. An exclusive easement to allow the rotors of Wind Turbines 
installed on adjacent land to overhang onto the Property; 

(b) Non Obstruct. An exclusive easement to capture, use and conve1t the 
unobstructed wind resources over and across the Property; 

(c) Interference. An exclusive easement for electromagnetic, audio, flicker, 
visual, view, light, noise, -vibration, air turbulence, wake, electrical, radio interference, shadow or other 
effects attributable to the Wind Turbines, or any other Development Activities, which easement shall 
extend throughout the entire Property to and for the benefit of the area existing horizontally three hundred 
and sixty degrees (360°) from each Wind Turbine within the Project ( each such point referred to as a 
"Site") and for a distance from each Site through the Property, together vertically through all space 
located above the surface of the Property, that is, one hundred eighty degrees ( 180°) or such greater 
number or numbers of degrees as may be necessary to extend from each point on and along a line drawn 
along the surface from each point along the exterior boundary of the Property to each point and on and 
along such line to the opposite exterior boundary of the Property; and 

( d) Access Easement. A non-exclusive easement for ingress to and egress from 
the Project or Projects (whether located on the Property, on adjacent property or elsewhere) over and 
across the Property by means of roads and lanes thereon if existing or later constructed by Owner, or 
othenvise by such route or routes as Grantee may constmct from time to time. 

3. Term. 

3. I Development Term This Agreement shall be for an initial term (the "Development 
Term") conunencing on the Effective Date and continuing until the earlier to occur of: (a) the date on 
which Grantee begins selling electrical energy generated by substantially all of the Wind Turbines to be 
included in the Project to a third party power purchaser (as declared by Grantee, the "Operations Date"), 
or (b) the fifth (5th) anniversary of the Effective Date (the Development Period Termination Date"). 
Notwithstanding the foregoing, in the event that Grantee files a sworn affidavit with the Public Utilities 
Commission as provided in S.D. 43-13-20.1, Grantee may extend the Development Period Termination 
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Date by two (2) years to the seventh (7th) anniversary of the Effective Date upon delivery of Wlitten 
notice to Owner. 

3.2 Operations Term. Upon the expiration of the Development Term, the term of this 
Agreement shall automatically extend for an additional twenty-five (25) year term (the "Operations 
Term"). 

3.3 Extended Term. Provided that Grantee has not fully surrendered or terminated this 
Agreement, then on or before the expiration of the Operations Term, Grantee may, at its option, extend 
the term of this Agreement for an additional twenty {20) year period (the "Extended Term", collectively 
with the Development Term and Operations Term, the "Term"). Notwithstanding the foregoing, if the 
Development Period is extended by two (2) years pursuant to Section 3.1 above, the Extended Term shall 
consist of an eighteen (18) year period. Grantee may exercise its option to extend this Agreement for the 
Extended Term by giving Owner written notice thereof on or before the date that is one hundred and 
eighty (180) days prior to the expiration of the Operations Term._ 

4. Pavments to Owner. In consideration of the rights granted hereunder, Grantee will pay 
Owner the amounts set forth in Exhibit B attached hereto. Exhibit B shall not be recorded without the 
specific prior written consent of Grantee, and removal of Exhibit B for recording purposes shall not affect 
the validity hereof. 

5. Ownership ofWindpower Facilities. Owner shall have no ownership, lien, security or 
other interest in any Windpower Facilities installed on the Property, or any profits derived therefrom, and 
Grantee may remove any or all Windpower Facilities at any time. Except for payments to Owner 
described in this Agreement, including Exhibit B, Owner shall not be entitled to any other payments or 
benefits accrued by or from the Project, including, but not limited to, renewable energy credits, 
environmental credits or tax credits. 

6. Taxes. Owner shall pay all taxes, assessments, or other governmental charges, general 
and specific, that shall or may during the Term be imposed on, or arise in connection with the Property 
itself; provided, however, during the Term Grantee shall be liable for any incremental increase in such 
taxes, assessments, or other governmental charges directly resulting from the presence of the Windpower 
Facilities on the Property ("Grantee Taxes"). To the extent the applicable taxing authority provides a 
separate tax bill for the Grantee Taxes to Grantee, Grantee shall pay snch Grantee Taxes directly to the 
applicable taxing authorities prior to the date such Grantee Taxes become delinquent. If a separate tax bill 
for the Grantee Taxes is not provided to Grantee, Grantee shall pay the Grantee Taxes within thirty (30) 
days following receipt of written demand from Owner of the amonnt of the Grantee Taxes with a copy of 
the applicable tax bill. Both Parties shall pay their respective tax bills when due and if either Party fails to 
make such payments when due, then the other Party may, but shall not be obligated to, pay the taxing 
authorities the entire amount due on the tax bill, including any interest and/or penalties, and obtain 
reimbursement for such amount paid on behalf of such Party plus interest ( computed from the date of 
payment) at a rate equal to the sum of: (i) two percent (2%) per annum; plus, (ii) the prime lending rate as 
from time to time may be published by The Wall Street Journal under the "Money Rates" section; 
provided, that in no event shall such total interest exceed the maximum rate permitted by law. If Grantee 
pays taxes, assessments, and/or real property taxes on behalf of Owner that are Owner's obligation 
hereunder, Grantee may offset the amount of such payments against amounts due Owner under this 
Agreement. 

7. lndemnitv/Liability.· 

7.1 Each Party (the "Indemnifying Party") shall defend, indemnify and hold harmless 
the other Party and such other Party's Related Persons (as defined below)(each, an "Indemnified Party") 
from and against any and all third party (excluding Related Persons)- claims, litigation, actions, 
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proceedings, losses, damages, liabilities, obligations, costs and expenses, including reasonable attorneys', 
investigators' and consulting fees, court costs and litigation expenses (collectively, "Claims") suffered or 
incurred by such Indemnified Party, arising from the negligence or intentional misconduct of the 
Indemnifying Party. Notwithstanding the foregoing to the contrary, Grantee may elect, upon written 
notice, to control any or all aspects of the defense of any legal action covered by the prior sentence. 

7.2 In no event shall either Party be liable to the other Party to the extent any Claim is 
caused by, arising from or contributed by the negligence or intentional misconduct of such other Party or 
any Related Person thereof 

7.3 Except for payments expressly required herein (such as crop damage compensation), 
in no event, whether as a result of breach of contract, warranty, indenmity, tort (including negligence), 
strict liability or otherwise, shall either Party be liable to the other Party for loss of profit or revenues, loss 
of business opportunities or for any other special, consequential, incidental, indirect or exemplary 
damages. 

7.4 In no event shall Grantee or its Related Persons be liable to Owner for property 
damage or personal injuries to Owner or its Related Persons attributable to risks of known and unknown 
dangers associated with normal day-to-day operation of electrical generating facilities, such as flickering, 
noise and electromagnetic fields. 

7.5 In no event shall either Party or its Related Persons be liable to the Other Party for 
expenses incurred in such other Party's lawful enforcement of its rights under this Agreement for a 
default dming any applicable cure period. 

7.6 As used herein the term "Related Person" shall mean any affiliates, contractors, 
lessees, and sub lessees of a Party, and each of their respective, principals, officers, employees, servants, 
agents, representatives, subcontractors, licensees, invitees, and/or guests. 

7.7 This Section 7 shall survive expiration or earlier termination of this Agreement. 

8. Grantee's Representations, Warranties, and Covenants. Grantee hereby represents, 
wa1rants, and covenants to Owner that: 

8.1 Grantee's Authority. Grantee has the unrestricted right and authority to execute 
this Agreement. Each person signing this Agreement on behalf of Grantee is authorized to do so. When 
signed by Grantee, this Agreement constitutes a valid and binding agreement enforceable against Grantee 
in accordance with its terms. 

8.2 Minimal Impacts. Grantee agrees to conduct its Development Activities and to 
locate and operate its Windpower Facilities in such a way as to reasonably minimize impacts to the 
Property and to Owner's activities on the Property, to the extent practical, without negatively impacting 
the Project(s). At least fifteen (15) days prior to Grantee commencing construction of the Windpower 
Facilities on the Property, Grantee shall provide Owner with a site plan indicating the approximate 
proposed location of the Wind Turbines and access roads. No later than five (5) days after receipt of the 
site plan from Grantee, Owner shall provide Grantee with all, if any, suggestions or concerns Owner has 
regarding the proposed site plan. Grantee shall consider in good faith any such suggestions or concerns 
Owner may have with the siting of such Wind Turbines and access roads and shall implement those that, 
in Grantee's reasonable discretion, do not negatively impact the Project. Grantee shall operate and 
maintain the Windpower Facilities in ·good order and repair throughout the Term. Grantee shall not store 
materials, vehicles or equipment on the Property, except to the extent that such materials, vehicles and 
equipment are directly connected with the construction, operation and/or ,maintenance of the Windpower 
Facilities. If Owner's Property is fenced, all access roads constructed by Grantee on the Property shall be 
gated by Grantee at Grantee's expense, and Owner shall be furnished with keys or other ability to open 
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and close such gates. The tenns "commencing construction" and "commencement of constn1ction" as 
used in this Agreement shall mean that date on which Grantee begins excavation on a Wind Turbine 
foundation on the Property. If any event of Force Majeure (as defined in Section 14.1) occurs which 
requires, in Grantee's reasonable discretion, relocation of Grantee's Windpower Facilities, then subject to 
the terms and conditions ofthis Agreement including those contained in this Section 8.2 and the payment 
provisions set forth herein, Grantee shall have the right to relocate such Windpower Facilities on the 
Property at its sole cost and expense. In addition to the foregoing, Grantee shall comply with the 
additional special conditions described on the attached Exhibit D, if any. 

8.3 Insurance. Grantee shall, at its expense, be responsible for assuring that 
insurance coverages, as would be customary and reasonable for similarly situated companies performing 
the work carried out by Grantee at such time, are maintained, including, without limitation, adequate 
coverage to cover any personal iajuries or accidents that could reasonably be expected as a direct result of 
the Development Activities conducted by Grantee or its Related Pe~sons on the Property. 

8.4 Requirements of Govermnental Agencies. Grantee, at its expense, shall comply 
in all material respects with valid laws, ordinances, statutes, orders, and regulations of any governmental 
agency applicable to the Windpower Facilities. Grantee shall have the right, in its sole discretion, to 
contest by approp1iate legal proceedings, the validity or applicability to the Property or Windpower 
Facilities of any law, ordinance, statute, order, regulation, property assessment, or tbe like now or 
hereafter made or issued by any federal, state, county, local or other governmental agency or entity. Any 
such contest or proceeding shall be controlled and directed by Grantee. 

8.5 Construction Liens. Grantee shall keep the Property free and clear of all liens 
and claims of liens for labor and services performed on, and materials, supplies, or equipment furnished 
to, the Property in connection with Grantee's use of the Property pursuant to this Agreement; provided, 
however, that if Grantee wishes to contest any such lien, Grantee shall, ,vithin sixty (60) days after it 
receives written notice of the filing of such lien, provide a bond to Owner for the amount of such lien, or 
provide Owner with title insurance insuring Owner's interest in the Property against such lien claim. 

8.6 Hazardous Materials. Neither Grantee nor its Related Persons shall violate any 
federal, state, or local law, ordinance, or regulation relating to the generation, manufacture, production, 
use, storage, release, discharge, disposal, transportation or presence of asbestos-containing materials, 
petroleum, explosives or any other substance, material, or waste which is now or hereafter classified as 
hazardous or toxic, or which is regulated under current or future federal, state, or local laws or 
regulations, on or under the Property ( each, a "Hazardous Material"). Grantee shall promptly notify 
Owner if any violation occurs. 

9. Owner's Representations, Warranties. and Covenants. Owner hereby represents, 
warrants, and covenants as follow: 

9.1 Owner's Authority. Owner is the sole owner of the Property and has the 
unrestricted right and authority to execute this Agreement and to grant to Grantee the rights granted 
hereunder. Each person signing this Agreement on behalf of Owner is authorized to do so. When signed 
by Owner, this Agreement constitutes a valid and binding agreement enforceable against Owner in 
accordance with its terms. Each person/entity comprising Owner, as listed in the preamble to this 
Agreement, owns the :fractional interest in the Property set forth below: 

Owner: 

Fractional 100% ' Ownership: 
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9.2 No Interference. Owner's activities and any grant ofrights Owner makes to any 
person or entity, shall not, currently or prospectively, disturb or interfere with: the construction, 
installation, maintenance, or operation of the Windpower Facilities, whether located on the Property or 
elsewhere; access over the Property to such Windpower Facilities; any Development Activities; or the 
undertaking of any other Grantee activities permitted hereunder. Without limiting the generality of the 
foregoing, Owner's activities or any rights granted by Owner to a third party shall not (i) disturb or 
interfere with the wind speed or wind direction over the Property, whether by placing telecommunication 
towers or antennas, planting trees or constructing buildings or other structures, or by engaging in any 
other activity on the Property or elsewhere that could be reasonably expected to cause. a decrease in the 
output or efficiency of the Windpower Facilities, or (ii) disturb the subsurface such that it could be 
reasonably expected io damage or interfere with the strnctural integrity of the Windpower Facilities. 
Owner and Grantee agree that the dynamics of the wind flow across the Property would not be expected 
to be compromised if Owner builds no structures and plants no trees within a one hundred and fifty (150) 
foot radius of any turbine and, in the radii between one hundred and fifty one ( 151) feet and four hundred 
( 400) feet, if Owner limits structures to less than thirty (30) feet in height and plants crops or trees with an 
anticipated mature height of less than thirty (30) feet. Grantee agrees to discuss a reduction in the 
aforesaid radii with Owner if requested to do so by Owner, and Grantee shall consider entering into a 
written radius reduction agreement with Owner if, in Grantee's sole discretion, struchlres or activities 
sought to be approved by Owner would not interfere with the wind flow across the Property. 

9.3 Liens and Tenants. Except as may be disclosed in the real property records of the 
County, or as disclosed by Owner in writing to Grantee on or prior to the date hereof, Owner represents 
there are no leases, mortgages, deeds of trust, liens, security interests, mechanic's liens or any other 
encumbrances encumbering all or any portion of the Property that could interfere with Grantee's 
operations on the Property, including mechanic's liens. If such Owner representation and warranty is 
breached and such breach is not caused by Grantee, then Owner shall fully cooperate and assist Grantee in 
removing or limiting such interference, including, but not limited to, obtaining a subordination and non­
disturbance agreement where Grantee deems it necessary, with terms and conditions reasonably requested 
by Grantee to protect its rights hereunder, from each party that holds such rights (recorded or unrecorded), 
and in the case of monetary liens such as mechanic's liens, bonding over any such liens in an amount that 
may be reasonably requested by Grantee. 

9.4 Requirements of Governmental Agencies and Setback Waiver. Owner shall 
_assist and fully cooperate with Grantee, at no out-of-pocket expense to Owner, in complying with or 
obtaining any land use permits and approvals, building permits, environmental impact reviews or any 
other permits_ and approvais required for the financing~ construction, installation, monitoring, replacement 
relocation, maintenance, operation or removal of Windpower Facilities, including, but not limited to, 
execution of applications and documents reasonably necessary for such approvals and permits, and 
participating in any appeals or regulatory proceedings respecting the Windpower Facilities. To the extent 
permitted by law, Qwner hereby waives enforcement of any applicable setback requirements respecting 
the Windpower Facilities to be placed on or near the Property that are reasonably necessary, in Grantee's 
sole and absolute discretion, to carry out Grantee's power-generating activities on or near the Premises. 

9.5 Hazardous Materials. Neither Owner nor its Related Persons shall violate any 
federal, state or local law, ordinance or regulation relating to the generation, manufacture, production, 
use, storage, release, discharge, disposal, transportation or presence of any Hazardous Material. Owner 
shall promptly notify Grantee if any such violation occurs. To the best of Owner's knowledge, (i) no 
underground tanks are now located or at any time in the past have been located on the Property or any 
portion thereof, (ii) no Hazardous Material has been generated, manufactured, transported, produced, 
used, treated, stored, released, disposed of or otherwise deposited in or on or allowed to emanate from the 
Property or any portion thereof other than as permitted by applicable law and (iii) there are no Hazardous 
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Materials in, on or emanating from the Property or any portion thereof which may support a claim or 
cause of action under any applicable law. Owner certifies it has never received any notice or other 
communication from any govermnental authority alleging that the Property is or was in violation of any 
applicable law. 

9.6 Litigation. No litigation is pending, and, to the best of Owner's knowledge, no 
actions, claims or other legal or administrative proceedings are pending, threatened or anticipated with 
respect to, or which could affect, the Property. If Owner learns that any such litigation, action, claim or 
proceeding is threatened or has been instituted, Owner shall promptly deliver notice thereof to Grantee 
and provide Grantee with periodic updates of the status of said litigation, action, claim or proceeding that 
1s ongomg. 

9.7 Title Insurance and Financing. Owner agrees that Owner shall execute and 
deliver to Grantee any documents reasonably required by the title insurance company and/or a financing 
party within five (5) business days after presentation of said documents by Grantee; provided, however, in 
no event shall such documents materially increase any obligation or materially decrease any right of 
Owner hereunder. Owner shall have no obligation to initiate the process to obtain title insurance on 
behalf of the Grantee. 

10. Assignment. 

JO.I Collateral Assignments. Grantee shall have the absolute right in its sole and 
exclusive discretion, without obtaining the consent of Owner, to finance, mortgage, encumber, 
hypothecate, pledge or transfer to one or more Mortgagees any and all of the rights granted hereunder, 
including the easements granted in Section 2, and/or any or all 1ights and interests of Grantee in the 
Windpower Facilities. The parties acknowledge that foregoing statement satisfies the mortgage or 
encumbrance disclosure requirement set forth in S.D. 43-13-17. 

10.2 Non-Collateral Assignments. Grantee shall have the right, without the prior 
consent of Owner, to sell, convey, lease, assign or transfer (including granting co-easements, separate 
easements, subeasements) any or all of its rights hereunder in and to any or all of the Property provided 
such transfer is related to a Project. Grantee shall be relieved of all of its obligations arising under this 
Agreement, as to all or such portion of its interests in the Prope11y transferred, from and after the effective 
date of such transfer, provided such rights and obligations have been assumed by such transferee._ 

I 0.3 Acquisition oflnterest. The acquisition of all interests. or any portion of interest, 
in Grantee by another person shall not require the consent of Owner or constin1te a breach of any 
provision of this Agreement and Owner shall recognize the person as Grantee's proper successor. 

11. Default and Remedies. 

1 I.I If a Party defaults in or otherwise fails to perform an obligation under this 
Agreement, the non-defaulting Party shall not have the right to exercise any remedies hereunder if the 
defauli is cured by the defaulting Party within sixty (60) days of receiving written notice of such default 
specifying in detail the default and the required remedy (a ~Notice of Default"); provided, that if the 
natnre of the default requires, in the exercise of commercially reasonable diligence, more than sixty (60) 
days to cure, the non- defaulting Party shall not have the right to exercise any remedies hereunder as long 
as the defaulting Party commences performance of the cure within sixty (60) days and thereafter 
completes such ctll'e with commercially reasonable diligence. Further, if the Parties have a good faith­
dispute as to whether a payment is due hereunder, the alleged defaulting Party may deposit the amount iii 
controversy (not including claimed consequential, special, exemplary or punitive damages) into escrow 
with any reputable third party escrowee, or may interplead the same, wliich am01mt shall remain 
undistributed and shall not accrue interest penalties, and no default shall be deemed to have occurred, 

WSDDECOII • - 8 -



until final decision by a court of competent jurisdiction or upon agreement by the Parties. No such 
deposit shall constitute a waiver of the defaulting Par(y's right to institute legal action for recovery of 
such amounts. 

11.2 Remedies. Except as qualified by Section 12 regarding Mortgagee Protections, 
should a default remain uncured beyond the applicable cure periods, the non-defaulting Party shall have 
the right to exercise any and all remedies available to it at law or in equity, all of which remedies shall be 
cumulative, including the right to enforce this Agreement by injunction, specific performance or other 
equitable relief. Notwithstanding anything in this A~ement to the contrary or any rights or remedies 
Owner might have at law or in equity, if any of Grantee's Windpower Facilities are then located on the 
Property and Grantee fails to perform any of its non-monetary obligations hereunder beyond applicable 
cure periods, Owner shall be limited to pursuing damages and Owoer may not commence any action to 
terminate or cancel this Agreement. 

12. Mortgagee Protection. In the event that any mortgage, deed of trust or other security 
interest in this Agreement or in any Windpo~er Facilities, or any portion thereof, is entered into by 
Grantee (a "Mortgage"), then any person who is the mortgagee, grantee or beneficiary of a Mortgage (a. 
"Mortgagee") shall, for so long as its Mortgage is in existence and until the lien thereof has been 
extinguished, be entitled to the protections set forth in this Section 12. Grantee shall send written notice 
to Owner of the name and address of any such Mortgagee; provided that failure of Grantee to give notice 
of any. such Mortgagee shall not constih1te a default under this Agreement and shall not invalidate such 
Mort.gage. 

12.1 Mortgagee's Right to Possession. Right to Acquire and Right to Assio:n. A 
Mortgagee shall have the absolute right: (i) to assign its security interest; (ii) to enforce its lien and 
acquire title to the leasehold and/or easement estate by any lawful means; (iii) to take possession of and 
operate the Windpower Facilities or any portion thereof, to exercise all of Grantee's rights hereunder, and 
to perform all obligations to be ~rformed by Grantee hereunder, or to cause a receiver to be appointed to 
do s.9; and (iv) to acquire the leasehold and/or easement estate by foreclosure or by an assignment in lieu 
of foreclosure and thereafter to assign or transfer the leasehold and/or easement estate to a third paftY. 
Owner's consent shall not be required for the acquisition of the encumbered leasehold, easement or 
subeasement estate by a third party who acquires the same by foreclosure or assignment in lieu of 
foreclosure. 

12.2 Notice of Default: Opportunity to Cure. As a precondition to exercising any 
rights or remedies as a result of any default of Grantee, Owner shall give a Notice of Default to each 
Mortgagee of which it has notice, concurrently with delivery of such notice to Grantee. In the event 
Owner gives a Notice of Default, the following provisions shall apply: 

(a) A "Monetary Default" means Grantee's failure to pay when due any 
monetary obligation of Grantee under this Agreement Any other default by Grantee is a "Non-Monetary 
Default." 

(b) The Mortgagee shall have the same period after receipt of the Notice of 
Default to remedy the default, or cause the same to be remedied, as is given to Grantee, plus, in each 
instance, the following additional time periods: (i) thirty (30) days, for a total of ninety (90) days after 
receipt of the Notice of Default in the event of any Monetary Default; and (ii) sixty (60) days, for a total 
ofone hundred twenty (120) days after receipt of the Notice of Default in the event of any Non-Monetary 
Default, provided that such 120-day period shall be extended for the time reasonably required to complete 
such cure, including the time required for the Mortgagee to perfect its right to cure such Non-Monetary 
Default by obtaining possession of the Property (including possession by a receiver) or by instituting 
foreclosure proceedings, provided the Mortgagee acts with reasonable and continuous diligence. The 
Mortgagee shall have the absolute right to substitute itself for Grantee and perform the duties of Grantee 
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hereunder for purposes of curing such default. Owner expressly consents to such substitution, agrees to 
accept such performance, and authorizes the Mortgagee ( or its employees, agents, representatives or 
contractors) to enter upon the Property to complete such performance with all the rights, privileges and 
obligations of the original Grantee hereunder. Owner shall not take any action to terminate this 
Agreement in law or equity prior to the expiration of the cure periods available to a Mortgagee as set forth 
above. 

(c) During any period of possession of the Property by a Mortgagee (or a 
receiver requested by such Mortgagee) and/or during the pendency of any foreclosure proceedings 
instituted by a Mortgagee, the Mortgagee shall pay or cause to be paid all monetary charges payable by 
Grantee hereunder which have accrued and are unpaid at the commencement of said period and those 
which accrue thereafter during said peliod. Follmving acquisition of Grantee's leasehold and easement 
estate by the Mortgagee or its assignee or designee as a result of either foreclosure or acceptance of an 
assignment in lieu of foreclosure, or by a purchaser at a foreclosure sale, this Agreement shall continue in 
full force and effect and the Mortgagee or party acquiiing title to Grantee's leasehold and/or easement 
estate shall, as promptly as reasonably possible, commence the cure of all of Grantee's defaults which are 
reasonably susceptible of being cured by the Mortgagee or party acquiring title, hereunder and thereafter 
diligently process such cure to completion, whereupon such defaults shall be deemed cured without 
incurring any default hereunder. 

(d) Any Mortgagee or other party who acquires Grantee's leasehold and/or 
easement interest pursuant to foreclosure or assignment in lieu of foreclosure shall be liable to perform 
the obligations imposed on Grantee by this Agreement for such interest so long as such Mortgagee or 
other party has ownership of the leasehold and/or easement estate or possession of the Property. 

( e) Neither the bankruptcy nor the insolvency of Grantee shall be grounds 
for terminating this Agreement as long as all material obligations of Grantee under the terms of this 
Agreement are performed by the Mortgagee in accordance with the terms hereunder. 

( f) N°';;thing herein shall be construed to extend this Agreement beyond the 
Term or to require a Mortgagee to continue foreclosure proceedings after a default has been cured. If the 
default is cured and the Mortgagee discontinues foreclosure proceedings, this Agreement shall continue in 
full force and effect. 

12.3 New Agreement to Mortgagee. If this Agreement terminates because of 
Grantee's default or if the leasehold and/or easement estate is foreclosed upon, or if this Agreement is 
rejected or disaffirmed pursuant to bankruptcy law or other law affecting creditors' rights, Owner shall, 
upon written request from any Mortgagee within ninety (90) days after such event, enter into a new 
agreement for the Property on the following terms and conditions: 

(a) The tenns of the new agreement shall commence on the date of 
termination, foreclosure, rejection or disaffirmance and shall continue for the remainder of the Tenn, at 
the same rent and subject to the same terms and conditions set forth in this Agreement. 

(b) The new agreement shall be executed within thirty (30) days after receipt 
by Owner of written notice of the Mortgagee's election to enter a new agreement, provided said 
Mortgagee: (i) pays to Owner all rent and other monetary charges payabie by Grantee under the terms of 
this Agreement up to the date of execution of the new agreement, as if this Agreement had not been 
terminated, foreclosed, rejected or disaffirmed; (ii) performs all other obligations of Grantee under the· 
terms of this Agreement, to the extent performance is then due and susceptible of being cured and 
performed by the Mortgagee; and (iii) agrees in writing to perform, or cause to be performed, all non­
monetary obligations which have not been performed by Grantee and would have accrued under this 
Agreement up to the date of commencement of the new agreement, except those obligations which 
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constitute non-curable defaults. Any new agreement granted to the Mortgagee shall enjoy the same 
priority as this Agreement over any lien, encumbrances or other interest created by Owner. 

(c) At the option of the Mortgagee, the new agreement maybe executed by a 
designee of such Mortgagee without the Mortgagee assuming the burdens and obligations of Grantee 
thereunder. 

( d) If more than one Mortgagee makes a written request for a new agreement 
pursuant hereto, the new agreement shall be delivered to the Mortgagee requesting such new agreement 
whose Mortgage is prior in lien, and the written request of any other Mortgagee whose lien is subordinate 
shall be void and of no further force or effect. 

(e) The provisions of this Section 12 shall survive the termination, rejection 
or disaffirmance of this Agreement and shall continue in full force and effect thereafter to the same extent 
as if this Section 12 were a separate and independent contract made by Owner, Grantee and such 
Mortgagee, and, from the effective date of such termination, rejection or disaffirmation of this Agreement 
to the date of execution and delivery of such new agreement, such Mortgagee may use and enjoy said 
Property without hindrance by Owner or any person claiming by, through or under Owner, provided that 
all of the conditions for a new agreement as set forth herein are complied with. 

12.4 Mmtgagee's Consent to Amendment. Termination or Surrender. 
Notwithstanding any provision of this Agreement to the contrary, the Parties agree that so long as there 
exists an unpaid Mortgage, this Agreement shall not be modified or amended and Owner shall not accept 
a surrender of the Property or any part thereof or accept a cancellation, termination or release of this 
Agreement from Grantee prior to expiration of the Term without the prior written consent of the 
Mortgagee. This provision is for the express benefit of and shall be enforceable by such Mortgagee. 

12.5 No Waiver. No payment made to Owner by a Mortgagee shall constitute an 
agreement that such payment was, in fact, due under the terms of this Agreement; and a Mortgagee, 
having made any payment to Owner pursuant to Owner's wrongful, improper or mistaken notice or 
demand, shall be entitled to the return of any such payment. 

12.6 No Merger. There shall be no merger of this Agreement, or of the leasehold or 
easement estate created by this Agreement, with the fee estate in the Property by reason of the fact that 
this Agreement or the leasehold estate or the easement estate or any interest therein may be held, directly 
or indirectly, by or for the account of any person or persons who shall owo the fee estate or any interest 
therein, and no such merger shall occur unless and until all persons at the time having an interest in the 
fee estate in the Property and all persons (including Mmtgagee) having an interest in this Agreement or in 
the leasehold estate or in the estate of Owner and Grantee shall join in a written instrument effecting such 
merger and shall duly record the same. 

12. 7 Estoppel Certificates, Etc. Owner shall execute such estoppel ce1tificates 
( certifying as to such matters as Grantee may reasonably request, including without limitation that no 
default by Grantee then exists under this Agreement, if such be the case) and/or coosents to assignment 
(whether or not such consent is actually required) and/or non-disturbance agreements as Grantee, any 
transferee of Grantee or Mortgagee may reasonably request from time to time. The failure of Owner to 
deliver any estoppel certificate within fifteen (15) days after Grantee's written request therefor shall be 
conclusive evidence that (i) this Agreement is in full force and effect and has not been modified; (ii) any 
amounts payable by Grantee to Owner have been paid through the date of such written request; (iii) there 
are no uncured defaults by Grantee; and (iv) the other certifications requested by Grantee in its estoppel, 
are in fact, true and correct. 
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13. Termination. 

13.1 Grantee's Right to Terminate. Grantee shall have the right to terminate this 
Agreement as to all or any part of the Property at any time and without cause, effective upon written 
notice to Owner from Grantee. 

13.2 Owner's Right to Terminate. Subject to Section 12.4, Owner shall have the right 
to terminate all or any portion of its rights in this Agreement after the seventh (7th) anniversary of the 
Effective Date if, at the time Owner's written termination notice is delivered, Grantee has not commenced 
construction of Windpower Facilities for the Project on or near the Property. 

13.3 Effect of Termination. Upon termination of this Agreement, Grantee shall, as 
soon as practicable thereafter, but not later than one (I) year after the termination, remove above-ground 
and below-ground (to a depth of three (3) feet below grade) Windpower Facilities from the Property. All 
Property disturbed by Grantee shall be restored to a condition reasonably similar to its original condition 
as it existed upon the Effective Date. If Grantee fails to remove such Windpower Facilities within one (I) 
year of termination of this Agreement, or such longer period as Owner may provide by extension, Owner 
shall have the right to restore the Property and remove, or to cause removal of, any property owned by 
Grantee to the extent required by Grantee under this Section 13.3, and the right to receive reimbursement, 
less the salvage value of the Windpower Facilities, from Grantee for any remaining amounts incurred for 
removal and restoration of the Property. 

14. Miscellaneous. 

14.1 Force Majem·e. If performance of this Agreement or of any obligation hereunder 
is prevented or substantially resrricted or interfered with by reason of an event of Force Majeure ( defined 
below), the affected Party, upon giving notice to the other Party, shall be excused from such pe,formance 
to the extent of and for the duration of such prevention, restriction or interference, and the Term or any 
other time periods hefein shall be extended for such period of time. The affected Party shall use its 
reasonable efforts to avoid or remove such causes of nonperformance and shall continue performance 
hereunder whenever such causes are removed. "Force Majeure" means fire, earthquake, flood, or other 
casualty, condemnation or accident; strikes or labor disputes; war, civil strife or other violence; any law, 
order, proclamation, regulation, ordinance, action, demand or requirement of any government agency or 
utility; or any other act or condition beyond the reasonable control of a Party hereto. 

14.2 Confidentiality. The Parties acknowledge that prior to the execution of this 
Agreement, neither party may require the other party to maintain the confidentiality of any negotiations or 
the tem1S of the Agreement. After the Effective Date, however, both Parties shall maintain in confidence, 
for the benefit of the other party, all information pertaining to the financial terms of or payments under 
this Agreement. Neither party will use such information for its own benefit, publish or otherwise disclose 
it to others, or permit its use by others for their benefit or to the detriment of the other party. 
Notwithstanding the foregoing, each party may disclose such information to such party's lenders, 
attorneys, accountants and other advisors; any prospective purchaser or lessee of such party's interests in 
Property; or pursuant to lawful process, subpoena or court order requiring such disclosure, provided the 
party making such disclosure advises the party receiving the information of the confidentiality of the 
information. 

14.3 Successors and Assigns. This Agreement shall inure to the benefit of and be 
binding upon Owner and Grantee and, to the extent provided in any assignment or other transfer under 
Section 10 hereof, any trausferee, and their respective heirs, trausferees, successors and assigns, and all 
persons claiming under them. References to Grantee in this Agreement shall be deemed to include 
transferees of Grantee that hold a direct ownership interest in this Agreement and actually are exercising 
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rights under this Agreement to the extent consistent with such interest. All covenants, conditions and 
agreements contained in this Agreement shall he construed as covenants running with the land. 

14.4 Memorandum: Recording. At Grantee's option: (i) Grantee may record a copy of 
this Agreement, or (ii) upon request from Grantee, Owner shall execute in recordable form,. and Grantee 
may then record, a memorandum of this Agreement substantially in the form of Exhibit C attached hereto, 
incorporating only those non-substantive· changes to the form as may be required by the applicable 
jurisdiction in which recording is sought and to reflect the terms of this Agreement. Owner hereby 
consents to the recordation of the interest of a transferee of Grantee in the Property. With respect to the 
Operations Term and Extended Term, upon request from Grantee, Owner shall execute, in recordable 
form, and Grantee may then record, a memorandum evidencing the Operations Term and Extended Term, 
as applicable; provided that the execution of such memorandum is not necessary for such Operations 
Term or Extended Term to be effective. 

14.5 Notices. All notices or other communications required or permitted by this 
Agreement, including payments to Owner, shall be in writing and shall be deemed given when personally 
delivered to Owner or Grantee, the same day if sent via facsimile with confirmation, or the next business 
day if sent via overnight delivery or five (5) days after deposit in the United States mail, first class, 
postage prepaid, certified, addressed as follows: 

If to Grantee: 
c/ o Invenergy LLC 
Attn: General Counsel 
One S. Wacker Drive, Suite 1800 
Chicago, Illinois 60606 
Fax: 312-224-1444 

Either Party may change its address for purposes of this paragraph by giving written notice of such 
change to the other Parties in the manner provided in this paragraph. 

14.6 Entire Agreement: Amendments. This Agreement, together with all exhibits 
attached hereto, constitutes the entire agreement between Owner (and its respective successors, heirs, 
affiliates and assigns) and Grantee ( and its respective successors, heirs, affiliates and assigns) respecting 
its subject matter, and supersedes any and all oral or written agreements. All of the provisions of the 
Exhibits shall be treated as if such provisions were set forth in the body of this Agreement and shall 
represent binding obligations of each of the Parties as part of this Agreement. Any agreement, 
understanding or representation respecting the Property, or any other matter reforenced herein not 
expressly set forth in this Agreement or a previous writing signed by both Parties is null and void. No 
pmported modifications or amendments, including without limitation any oral agreement ( even if 
supported by new consideration), comse of conduct or absence of a response to a unilateral 
communication, shall be binding on either Party unless in a writing signed by both Parties. Provided that. 
no material default in the performance of Grantee's obligations under this Agreement shall have occurred 
and remain uncured, Owner shall cooperate with Grantee in amending this Agreement from time to time 
to include any provision that may be reasonably requested by Grantee for the purpose of implementing 
the provisions contained in this Agreement or for the purpose of preserving the security interest of any 
transferee of Grantee or Mortgagee. 

14.7 Legal Matters. This Agreement shall be governed by and interpreted in 
accordance with the laws of the State of South Dakota. If the Parties are unable to resolve amicably any 
dispute arising out of or in connection with this Agreement, they agree that such dispute shall be resolved 
in the state courts located in the County. The Parties agree that any rule of corlstruction to the effect that 
ambiguities are to be resolved in favor of either Party shall not be employed in the interpretation of this 
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Agreement and is hereby waived. The prevailing Party in any action or proceeding for the , forcement, 
protection or establishment of any right or remedy under this Agreement shall be entitled 1 recover its 
reasonable attorneys' fees and costs in connection with such action or proceeding from the non-prevailing 
Party. 

14.8 Partial Invalidity. Should any provision of this Agreement be held, in a final and 
unappealable decision by a court of competent jurisdiction, to be either invalid, void or unenforceable, the 
remaining provisions hereof shall remain in full force and effect, unimpaired by the holding. 
Notwithstanding any other provision of this Agreement, the Parties agree that in no event shall the Term, 
or the term any easement granted herein be longer than, respectively, the longest period permitted by 
applicable law. 

14.9 Nature of Easement. The easement and related rights granted by Owner in this 
Agreement to Grantee are "in gross", which means, among other things, that they are interests personal to 
and for the benefit of Developer, and its successors and assigns, as owner of the rights granted herein. 
Such easements and other rights granted to Grantee by Owner in this Agreement are independent of any 
lands or estates or interest in lands, there is no other real property benefiting from the easements and 
related rights and, as between the Property and other tracts of property within the Project, no tract is 
considered dominant or servient as to the other. 

14.10 Tax and Renewable Energy Credits. If under applicable law, the holder of a 
leasehold or easement estate becomes ineligible for any tax credit, renewable energy credit, 
environmental credit or any other benefit or incentive for renewable energy established by any local, state 
or federal government, then, at Grantee's option, Owner and Grantee shall exercise good faith and 
negotiate an amendment to this Agreement or replace it with a different instrument so as to convert 
Grantee's interest in the Property to a substantially similar interest that makes Grantee eligible for such 
credit, benefit or incentive. 

14.11 No Partnership. Nothing contained in this Agreement shall be construed to 
create an association, joint venture, trust or partnership covenant, obligation or liability on or with regard 
to any one or more Parties in this Agreement. 

14.12 Waiver of Right to Trial by Jury. EACH OF THE PARTIES KNOWINGLY, . 
VOLUNTARILY AND INTENTIONALLY WAIVES THE RIGHT TO A TRIAL BY JURY IN 
RESPECT OF ANY LITIGATION BASED ON THIS AGREEMENT, OR ARISING OUT OF, UNDER 
OR IN CONNECTION WITH THIS AGREEMENT AND ANY AGREEMENT CONTEMPLATED TO 
BE EXECUTED IN CONJUNCTION HEREWITH, OR ANY COURSE OF CONDUCT, COURSE OF 
DEALING, STATEMENTS (WHETHER VERBAL OR WRITTEN) OR ACTIONS OF ANY PARTY 
HERETO. EACH OF THE PARTIES TO THIS AGREEMENT WAIVES ANY RIGHT TO 
CONSOLIDATE ANY ACTION IN WHICH A JURY TRIAL HAS BEEN WAIVED WITH ANY 
OTHER ACTION IN WHICH A JURY TRIAL CANNOT OR HAS NOT BEEN WAIVED. THIS 
PROVISION IS A MA TER!AL INDUCEMENT TO EACH OF THE PARTIES FOR ENTERING INTO 
THIS AGREEMENT. 

14.13 Public Officials. Owner acknowledges that its receipt of monetary and other good 
and valuable consideration hereunder may represent a conflict of interest if Owner is a government 
employee or otherwise serves on a governmental entity with decision-making authority (a "Public 
Official") as to any rights Grantee may seek, or as to any obligations that may be imposed upon Grantee. 
in order to develop and/or operate the Project ("Development Rights"), and Owner hereby agrees to (I) 
recuse him/herself from all such decisions related to Grantee's Development Rights unless such recusal is 
prohibited by law or is not reasonably practicable considering the obligations' of such Public Official's 
position and (2) recuse him/herself from all such decisions related to Gnmtee's Development Rights if 
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such recusal is required by law. If Owner is not required pursuant to (!) or (2) above to recuse 
him/herself from a decision related to Grantee's Development Rights, Owner shall, in advance of any 
vote or other official action on the Development Rights, disclose the existence of this Agreement (but not 
tbe financial terms therein) at an open meeting of the relevant governmental entity Owner serves on as a 
Public Official. Additionally, if Owner is a Public Official and any of Owner's spouse, child or other 
dependent has a financial interest in the Project, Owner shall disclose such relationship (but not the 
financial terms thereat) at an open meeting of the relevant governmental entity Owner serves on as a 
Public Official, prior to participation in any decision related to Grantee's Development Rights. 

14.14 Countemarts. This Agreement may be executed in counterparts, each of which 
shall be deemed an original and all of which when taken together shall constitute one and the same 
document. 

[Signatures on Following Page] 
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IN WITNESS WHEREOF, Owner and Grantee, acting through their duly authorized 
representatives, have executed this Agreement with the intent that it be effective as of the Effective Date, 
and certify that they have read, understand and agree to the terms and conditions of this Agreement. 

"Owner(s)" "Grantee" 
Invenergy Wind Development LLC 

By~:-----------­
Name: Kevin Parzyck 
Title: Vice President, Development 

ACKNOWLEDGMENT OF OWNER 

STATE OF ILLINOIS 

COUNTY OF _______ ) 

Personally came before me this 

aclmowledged the same. 

) 
)SS. 

day of ____ ~ 2016, 
who executed the foregoing instrument individually and 

(SE AL) 

Name: _____________ _ 
Notary Public, State of _______ _ 
My Commission Expires: 

ACKNOWLEDGMENT OF GRANTEE 

STATE OF ILLINOIS ) 
) ss. 

COUNTY OF COOK ) 

Personally came before me this __ day of _____ ~ 2016, Kevin Parzyck who executed 
the foregoing instrument as Vice President of Invenergy Wind Development LLC, and acknowledged the 
same. 

(SEAL) 

Name: _____________ _ 
Notary Public, State of _______ _ 
My Commission Expires: _______ _ 
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EXIHBIT A 

Schedule of Locations: 

Record Number Township/ Range Acreage ... .. 
Total .. 

Legal Description: 

IQ 



EXHIBITB 
Pavment Terms 

In consideration for the rights provided to Grantee under the Agreement, Grantee agrees to make 
payments to Owner as follows: 

I. Development Term Fees. Within forty-five (45) days of the Effective Date of 
this Agreement Grantee shall pay Owner a fee equal to the greater of five and no/JOO Dollars ($5.00) per 
acre of Property subject to the Easement or five hundred and no/I 00 Dollars ($500.00). Within thirty days 
of each anniversary of the Effective Date dming the Development Term, Grantee shall pay Owner an 
annual fee equal to the greater of five and no/JOO Dollars ($5.00) per acre of Property subject to the 
Easement or five hundred and no/I 00 Dollars ($500.00) ( each a "Development Term Fee"). 

2. Installation Fee. Within sixty (60) days after the commencement of constmction 
of a wind turbine foundation on the Property, Grantee shall pay to Owner a one-time payment of Five 
Thousand and no/100 Dollars ($5,000.00) per wind turbine that will be installed on Owner's Property. 

3. Operations Term Fees. For each year during the Operations Term (each an 
"Operations Term Year"), Grantee shall pay to Owner as operating fees (the "Operating Fees") an amount 
equal to the greater of the following listed in Table 3(a) below: (i) the product of the number listed in 
"Column A" in Table 3(a) below as the "Per Acre Amount" and the number of acres of the Property then 
subject to this Agreement (the "Per Acre Amount"); (ii) the product of the nlllilber listed in "Column B" 
in Table 3(a) below as the "Per Megawatt Amount" and number of megawatts of nameplate capacity (as 
determined by the manufacturer of the Wind Turbines) of Wind Turbines Grantee has then installed on 
the Property (the "Per Megawatt Amount"); (iii) the Minimum Fee listed in "Column C" of Table 3(a) 
below of One Thousand and Five Hundred Dollars ($1,500.00) (the "Minimum Fee"). 

(a) Table 3(a). 
. 

Column A ColumnB ColurnoC 

Per Acre Amount Per Megawatt Amount Minimum Fee 

$15.00 $4,500.00 $1,500.00 

(b) Access Road Payment. One and no/JOO Dollars ($1.00) per lineal foot of 
access road installed on the Property. 

(c) Underground Transmission and Distribution Facilities Payment. Twenty 
five cents ($0.25) per lineal foot of underground transmission and/or distribution line 
installed on the Property. 

(d) Overhead Transmission and Distribution Facilities Payment. If on the 
Operations Date there are Grantee installed overhead transmission lines on the Property 
then Grantee shall pay owner a one-time payment of the following amount (the 
"Transmission Line Fee"): (i) an amount equal to the product of Fifty Dollars ($50.00) 
and the number of rods ( one rod = I 6.5 linear feet) of overhead transmission line that 
Grantee has installed on the Property, if there is at least one Grantee installed Wind 
Turbine on the Property; or (ii) an amount equal to the product of One Hundred Dollars 
($100.00) and the number of rods ( one rod = 16.5 linear feet) of overhead transmission 
line that Grantee has installed on the Property if there are no Grantee installed Wind 
Turbines on the Property. .. 



(e) Permanent Meteorological Tower Payment. Two thousand and no/100 
Dollars ($2,000.00) for each permanent meteorological tower installed on the Property. 

Commencing on the first year after the Operations Date, such Operating Fees shall be adjusted upwards 
by the greater of two percent (2%) per year on a compounded basis or by the percentage change, if any, in 
the GDPIPD for the preceding available four quarters. GDPIPD means the gross domestic product 
implicit price deflator, as computed and published quarterly by the U.S. Department of Co=erce (Index 
2000=100), as presented and revised from time to time in the "Gross Domestic Product: [applicable 
quarter] Quarter 'Final' Press Release" released periodically by the Bureau of Economic Analysis. The 
amounts payable hereunder for a calendar year shall be prorated for Windpower Facilities for which the 
Operations Date or expiration or termination of this Agreement occurs during such year, based on the · 
number of days in such year following the Operations Date or prior to the termination or expiration date. 
Payments of Operating Fees each year shall be made in two equal semi-annual installments and shall be 
due within thirty (30) days of the end of each semi-annual period (such end being the six-month and one­
year anniversary date of the Operations Date). 

4. Crop Compensation. Grantee shall pay Owner one-time compensation for any and 
all portions of the Property where permanent Windpower Facilities are not constructed that are either 
taken out of commercial crop production for a season because of the construction of the Windpower 
Facilities, or that are removed or damaged as a direct result of Grantee's construction of the Windpower 
Facilities on the Property ("Crop Damage Compensation"). Portions of the Property shall be deemed to 
have been taken out of commercial crop production only if the Owner was actually farming such portions 
of the Property immediately prior to Grantee's commencing construction of the Windpower Facilities on 
the Property. The Crop Damage Compensation shall be deemed full compensation for any losses of 
income, rent, business opportunities, profits or other losses arising out of such Grantee construction. 
Crop Damage Compensation shall be equal to the fair market value of the crops that are damaged per 
season, but a minimum of the following amounts determined by multiplying the total acreage of damaged 
cultivated crops, specialty crops, pasture or hay on the Property for which Grantee is responsible pursuant 
to this Agreement by the following amounts: (i) hay at Two Hundred Sixty and no/100 Dollars ($260.00) 
per acre, (ii) com at Six Hundred and no/100 Dollars ($600.00) per acre, (iii) oats at One Hundred 
Seventy-Five and no/100 Dollars ($175.00) per acre, (iv) pasture at Fifty-Five and no/100 Dollars 
($55.00) per acre, (v) soybeans at Six Hundred and no/100 Dollars ($600.00) per acre, and (vi) wheat at 
Six Hundred and no/100 Dollars ($600.00) per acre. The above minimum amounts shall be adjusted by 
the GDPIPD on an annual basis after the Operations Date. If less than one acre of Owner's cultivated 
crops, pasture or hay on the Property is damaged by Grantee's activities on the Property, the applicable 
dollar amount per acre shall be reduced proportionally. The Parties shall attempt, in good faith, to agree 
upon the extent of damage and amount of acreage affected. If the Parties cannot agree, the Parties shall 
have the area measured and the extent of damage assessed by an impartial party chosen by mutual 
agreement of the Parties, such as a crop insurance adjuster. 

5. Compaction Compensation. In addition to payments owed herennder for crop 
compensation, if any, Grantee shall pay Owner for areas determined to have significant soil compaction 
directly caused by Grantee's activities on the Property ("Compaction Compensation") if Grantee fails to 
de-compact such areas within three (3) months of completion of construction ofWindpower Facilities for 
the Project. Compaction Compensation shall be equal to a.1 ammmt that is quadruple the fuir market 
value of the crops that Owner had most recently been growing on such Property for the area compacted. 
In consideration of this payment, no additional damages shall be paid in future years for that incident of 
soil compaction. The Parties shall try in good faith to agree to the extent of damage and acreage affected. 
If the Parties cannot agree, the Parties shall have the area measured and the extent of damage assessed by 
an impartial party chosen by mntual agreement of the Parties, such as a crop insurance adjuster. 



l 

6. Late Payment Penalty. If Grantee fails to make any payment to Owner required 
of it hereunder when due, interest shall accrue on the overdue amount, from the date of expiration of 
Grantee's cure period until the date paid, at a rate equal to the sum of: (i) two percent (2%) per annum; 
plus, (ii) the prime lending rate as from time to time may be published by The Wall Street Journal under 
the "Money Rates" section; provided, that in no event shall such total interest exceed the maximum rate 
permitted by law. 

7. IRS Form W-9. Notwithstanding anything in this Agreement to the contrary, 
Grantee shall have no obligation to make any payment to Owner otherwise required under this Agreement 
until Owner has returned to Grantee a completed Internal Revenue Service Form W-9, such W-9 form to 
either (i) have been provided by Grantee to Owner prior to execution of this Agreement or (ii) be 
provided by Grantee to Owner promptly upon execution of this Agreement. 

8. Payment Instructions. Unless otherwise indicated in the table below, all 
payments issued hereunder will be paid to Owner, and if Owner is comprised of more than one person or 
entity, such payments will be issued by a single check payable to all such persons or entities. If Owner 
elects to have payments made as set forth in the table below, Owner and each person or entity holding 
record title to the Property hereby acknowledges and agrees that all payments are legally pennitted to be 
made as set forth in the table below and that no other party shall have any right to such payments or to 
contest the payments and allocations as set forth below. Each person receiving payment pursuant to the 
table below hereunder agrees to fully indemnify, defend and hold harmless Grantee against claims and 
liability by any third party in connection with its payments hereunder to the person/entities set forth 
herein. Check one below: 

Owner: 

Payment 
Allocation: 

~ A single check should be issued payable to all persons/entities comprising Owner. 

□ Separate checks should be issued to each Owner as set forth below: 

,-,,-,,.! 

100% 

10. No Severance. Owner acknowledges and agrees that it shall not be permitted to 
sever the payments under the Agreement, and shall not be permitted to assign payments due to Owner 
under the Agreement to a third party without the prior written consent of Owner. Upon the transfer of an 
interest in the Property to an heir, legal representative, successor or assign, the payments hereunder ( or 
the proportionate share thereof) shall inure to the benefit of such transferee. 



Drafted by and after recording return to: 
Invenergy Wind Development LLC 
Attn: Land Administration 
One South Wacker Drive 
Suite 1800 
Chicago, Illinois 60606 

MEMORANDUM OF WIND LEASE AND EASEMENT AGREEMENT 

THESTATEOFSOUTHDAKOTA § 
§ KNOW ALL PERSONS BY TIIESE PRESENTS: 

COLTNTY OF DEUEL § 

THIS MEMORANDUM OF WIND LEASE AND EASEMENT AGREEMENT (this "Memorandum"), 
is made, dated and effi:ctive as of (the "Effective Date"), between -•~ 

· · " ogether with its successors, assigns and 
heirs, "Owner"), whos , and Invenergy Wind 
Development LLC, a Delaware limited liability company (together with its transferees, successors and 
assigns, "Grantee"), whose address is One South Wacker Drive, Suite 1800, Chicago, lL 60606, with 
regards to the following: 

I. Owner and Grantee did enter into that certain WIND LEASE AND EASEMENT 
AGREEMENT of even date herewith (the "Agreement"), which grants and conveys to Grantee an 
easement and lease to convert, maintain and capture the flow of wind and wind resources over across and 
through the real property located in Deuel County, South Dakota as more particularly described in Exhibit 
A attached hereto (the "Property"). Capitalized terms used and not defined herein have the meaning given 
the same in the Agreement. 

2. The Agreement grants certain easements that benefit Grantee, and among other things, 
contains certain additional terms regarding payments to be made by Grantee to Owner, rights of Grantee and 
Owner to terminate the grant of easements, compliance with governmental requirements, representations and 
warranties by Grantee and O"11er to each other, third party use restrictions, and other matters. 

3. The Agreement shall commence on the Effective Date and continue until the twenty-fifth 
(25th) anniversary of the earlier of (i) the date five (5) years thereafter, or (ii) the date on which Grantee 
begins selling electrical energy generated by substantially all of the wind turbines to be included in the 
Project ( as defined in the Agreement) to a third party power pmchaser, regardless of whether Windpower 
Facilities are installed on the Property, and may be extended for an additional period of twenty (20) years at 
Grantee's option in accordance with the terms specified in the Agreement. Notwithstanding the foregoing, 
Grantee may extend the Development Period by two (2) years to the seventh (7th) anniversary of the 



EXHIBITC 

FORM OF MEMORANDUM 

See attached. 



Effective Date pursuant to the terms specified in the Agreement; in such event the additional period of twenty 
(20) years shall be reduced to eighteen (18) years. 

4. This Memorandum does not supersede, modify, amend or otherwise change the terms, 
conditions or covenants of the Agreement, and Owner and Grantee executed and are recording this 
Memorandum solely for the purpose of providing constructive notice of the Agreement and Grantee's 
rights thereunder. The terms, conditions and covenants of the Agreement are set forth at length in the 
Agreement and are incorporated herein by reference as though fully set forth herein. This Memorandum 
shall not, in any manner or form whatsoever, alter, modify or vary the terms, covenants and conditions of 
the Agreement. 

5. This Memorandum shall also bind and benefit. as the case may be, the heirs, legal 
representatives, assigns and successors of the respective parties hereto, and all covenants, conditions and 
agreements contained in the Agreement shall be construed as covenants running with the land. 

6. Except as otherwise set forth in the Agreement, Owner shall have no ownership, lien, 
security or other interest in any Windpower Facilities installed on the Property, or any profits derived 
therefrom, and Grantee may remove any or all Windpower Facilities at any time. Except for any 
competing developers of wind energy projects, Grantee shall accommodate the reasonable development 
of essential services on the Property, including any electric transmission and distribution lines and 
associated facilities, telecommunications facilities, and rural water systems, provided that such services 
do not interfere with the Windpower Facilities. 

7. Addresses of the parties are as follows: 

lftoOwner: 

lfto Urantee: 
Invenergy LLC 
Attn: General Counsel 
One S. Wacker Drive, Suite 1800 
Chicago, Illinois 60606 
Fax: 312-224-1444 

8. This Memorandum may be executed in counterparts, each of which shall be deemed an 
original and all of which when taken together shall constitute one and the same document. 

[ signature page to follow] 



IN WITNESS WHEREOF, the parties have executed this Memorandum to be effective as of the 
date first written above. 

"?wner{s)': "@·· 

f IL I -

"Grantee" 
· j ;ifnvenergy Wind Development LLC 

a married couple 

By:. _____________ _ 

Name: Kevin Parzyck 
Title: Vice President, Development 

STATE OF ILLINOIS 

ACKNOWLEDGMENT OF OWNER 

) 
)SS. 

COUNTY OF _______ ) 

Personally came before me this day of ------
who executed the foregoing instrument individually and 

acknowledged the same. 

(SEAL) 

Name: ____________ _ 
Notary Public, State of _______ _ 
My Commission Expires: ______ _ 

ACKNOWLEDGMENT OF GRANTEE 

STATE OF ILLINOIS ) 
) ss. 

COUNTY OF COOK ) 

Personally came before me this __ day of _____ ~ 2016, Kevin Parzyck who executed 
the foregoing instrument as Vice President of Invenergy Wind Development LLC, and acknowledged the 
same. 

(SEAL) 

Name: _____________ _ 
Notary Public, State of _______ _ 
My Commission Expires: ______ _ 
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ExhibitD 
Special Conditions 

I. Upon completion of construction, all Property disturbed by Grantee and not required for 
continuing operations of the Windpower Facilities shall be restored to a condition reasonably 
similar to its original condition, consistent with the continued use of the Property pursuant to this 
Agreement. Reclamation shall include, as reasonably required, leveling, teJTacing, mulching and 
other reasonably necessary steps to prevent soil erosion. Included in the scope of reclamation 
activities shall be the repair, and when reasonably determined to be necessary, the replacement of 
underground drainage tile that was disturbed during the construction process. Grantee shall use 
commercially reasonable efforts to substantially replace removed topsoil to its general original 
location, with the exception of the access roads and wind turbine foundations. Except for de 
minimus amounts that are removed as a consequence of construction, topsoil shall not be 
removed from the Property without the consent of Owner . 
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