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WINO LEASE ANO EASEMENT AGREEMENT 

Deuel County. State of South Dakota 

THlS WIND LEASE AND EASEMENT AGREEMENT (this ''Agreement") is made dated and 

effective as of . 20 _ (the ·'Effective Date"), between llnsert Landowner Na~e}, [Insert 

Landowner Marital Status} (collectively, and together with their successors, assigns and heirs, 

comprising .. Owner·,, and lnvenergy Wind Development LLC, a Delaware limited liability companv 

(together with its transferees. successors and assigns, ··Grantee"). and in connection berc,•.-ith, Owner and 

Grantee agree, covenant and contract as set forth in this Agreement. o,..,ner a11d Grantee are sometimes 

referred to in this Agreement as a '·Party" or collectively as the '·Parties·•. 

1. l,ease/Easement. For good and valuable consideration, the receipt and sufficiency of 

which is hereby acknowledged by Owner and Grantee, upon the terms and conditions set forth in this 

Agreement, Owner hereby grants and conveys to Grantee an exclusive easement and lease to convert. 

maintain and capture the flow of wind and wind resources over across and through the surface estate of that 

certain real property, including. but not limited to, the air space thereon, located in Deuel County, (the 

'·County"), State of South Dakota consisting of {Insert Landowner Total Acreage) (00.00) acres. as more 

particularly described in Exhibit A attached hereto and incorporated herein (the "Property") for the purposes 

set forth below. 

l.l Purposes of the Lease/Easement. This Agreement is solely and exclusively for \\ind 

energy purposes (as such tennis broadJy defined, including ancillary rights related thereto and necessary 

for the development and operation of Windpower Facilities (as defined below)), and not for any other 

purpose. and Grantee shall have the exclusive right to develop and use the Property for \\ ind energy 

purposes and to derive all profits therefrom. including but not limited to the following activities 

'{collectively, '·Development Activities"'): 

(a) Converting \\ind energy into electrical energy, and collecting and transmitting 

tl1e electrical energy so converted; 

(b) Determining the feasibility of \...-ind energy conversion and other power 

generation oo the Property or on adjacent lands, including srudies of wind speed, "';nd direction and other 

meteorological data. and cxtracting_soil samples-=-- ',:: 
-

(c) Constructing, laying down, installing, using, replacing. relocating, 

reconstructing and removing from time to time. and monitoring, maintaining, repairing and operating the 

followino onlv for the benefit of the Project or Projects (as defined below) @wind power generating 

machine:. of ~\' kind (including supporting to,vers, foundations and any other associated equipment or 

structure~)(colle~tively, •'Wind Turbin~s")~ @ overhead and underground electrical distribution, 

collection. transmission and communications lines, electric transformers, telecommunications equipment, 

and pow~r generation facilities; (iii) . roads and crane Ba_d_s;, (iv) meteorologi~l towers and wind 

measurement equipment; and (v) undertaking any other act1v1tles~ \Vhether accomphshed by Grantee ~r a 

t11ird party authorized by Grantee. that Grantee rcas~nabt}: detenm~es are n~cessary, us~fid ~~ a~1uopnate 

to accomplish any of the foregoing (all of the above, mclu~mg the Wmd Turbines. c~lli;:cuvcl) ~mdpov.er 

facilities .. ). The tcnn ·'Project"', for the purposes of this Agreement, means an integrated wind energy 

generation system. consisting of Windpower Facilities. ~1at is constructed and operated on t~c Property. 

and/or adjacent lands, by Grantee, or a third party authonzed by Grantee. Grante~ may d~ennme whether 

any particular group of Windpower Faciliti~s consti~tes a si?gle Project or multiple Pr~.1ccts for ~urposes 

of this Agreement~ and in the case of multiple Projects, \\luch portion of the Propl!rt) shall be included 

within each Project. 

WSD:\IJC (Landowner '.°'am.:) 
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1.2 Other Us~s. Subject to Sections 9.2. and 9.5 below, Owner reserves the right to use 

the Propcrtv for anv purpose other than wind energ\· purposes; provided, however, that such uses shall 

· · · · · · D · th Term when 

exclude use of the property for the developm~nt or generation of wmd energ~ • . urmg e . . 

Grantee construction is or is about to occur. O\\11er agrees to provide Grantee with c~rrent _mfom~ation 

concerning the status and location of all other land uses occurring· on the Prop_erty (1?c_l~dang, without 

limitation, agricultural use, industrial use and oil and gas exploration and pr?du~t~on act!vittes). Any new 

leases or renewals and or extensions of existing leases. options to lease. se1sm1c operation$, or_ any .other 

agreement made by Owner with a third party regarding the Property (including any of the foregomg r_elatcd 

to water~ oil, gas or other minerals) shall contain language that states that such third part~: shall 0_~t disturb. 

interfere with, preclude, or destroy Grantee·s rights hereunder. Except for any compct_mg dc~dopers of 

wind energy projects~ Grantee shall accommodate the reasonable development of essentta~ sen'ices ?~ _the 

Property, including any electric transmission and distribution lines and associated fac!hues, 

telecommunications facilities~ and mral water systems,_providcd that such services do not iotc~cre w1th t~te 

Windpower Facilities. ln the event that the Windpower Facilities cause any interference with essential 

~rvices installed on the Property, Owner shall deliver written notice to Grantee, and Grantee will undertake 

commerciallv reasonable efforts to mitigate such interference. 

2. Grant of Additiom1I Easements. 

2.1 O\,11er hereby grants, conveys and warrants to Grantee the following additional 

easements upon, over, across and under the Property: 

(a) Overhang. An exclusive easement to allow the rotors of Wind Turbines 

installed on adjacent land to overhang onto the Property: 

(b) Non-Obstruct. An exclusive easement to capture, use and convert the 

unobstructed wind resources over and across the Property; -!".• 

(c) Interference. An exclusive easement for electromagnetic, audio, flicker. 

visual, view. light, noise, vibration, air turbulence, wake, electrical. radio interference, shadow or other 

effects attributable to the Wind Turbines, or any other Development Activities, which easement shall extend 

throughout the entire Property to and for the benefit of the area existing horizontally three hundred and 

sixty degrees (360°) from each Wind Turbine within the Project (each such point referred to as a "•Site") 

and for a distance from each Site through the Property, together vertically through all space located above 

the surface of the Property. that is, one hundred eighty degrees ( I 80°) or such greater number or numbers 

of degrees as may be necessary to extend from each point on and along a line drawn along the surface from 

each point along the exterior boundary of the Property to each point and on and along such line to the 

opposite exterior boundary of the Property~ and 

(d) Access Easement. A non-exclusi"e easement for ingress to and egress from 

the Project or Projects (whether located on the Property. on adjacent property or elsewhere) over.and across 

the Property by means of roads and lanes thereon if existing or later constmcted b,· Owner. or otherwise bv 

such route or routes as Grantee ma\· construct from time to time. , . · · 

- ,. :. 

3. Term. 

[r3-_ f_D_c-,·e_l_QI_J_m_c_u_t -T-t;r_n_1=..,J TI1is Agreement shall be for an initial term (the '·Development ,..:-.> 

Tenn"') commencing on the Effective Date and continuing until the earlier to occur of: (a) the date on which 

Grantee begins selling electrical energy generated by substantially all of d1e Wind Turbines to be included 

in the Project to a third party power purchaser (as declared by Grantee, the "Operations Date"'), or (b) the 

fifth (5th) ~nni,:ersary of the Effective Date (the Development Period Termination Date··). Notwithstanding 

the foregoing. m the event that Grantee tiles a sworn affidavit with the Public l !tilities Commission as 

provided in S.D. 43-13-20. l. _Grantee may extend_ the Development Period Termination Date b\· two (2) 

_years to the se\cnth (7th) anmversary of the Effective Date upon delivery oh-Hitten notice to O,,ncr. -
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A r 3 .2 Op~ratio~s Tenn. Upon ~1~ expiration of the ?evelopment Term, the tenn of this 
g eement shall automaticall~ extend for~ add1t1onal twenty-five (2:>) , ·ear tem1 (the ~·Operations Tenn .. ). 

3.3 Extended Tenn. Provided that Grantee has not fully surrendered or terminated this 
Agreemen_t, then on or before the expiration of the Operations Tenn. Grantee ma:i,·. at its option, extend the 
term of th1s Agreement for an additional twenty (20) year period (the ;.fa.iended Term .. , collectiveh' \\ith 
the Development_ T~nn and Operations Term, the ·"Tenn"). Noh .. ithstanding the foregoing, ·if the 
Dev~lopment ~enod 1s e:\.1:cnded by two (2) years pursuant to Section 3.1 above~ the Extended Term shall 
consist of an eighteen ( 18) year period. Grantee may exercise its option to extend this Agreement for the 
Extended Tenn by giving Om1er \!\tTittcn notice thereof on or before the date that is one hundred and eight,· 
( 180) days prior to the expiration of the Operations Tenn._ · 

4 . Payments to Owner. In consideration of the rights granted hereunder. Grantee will pay O,,ner 
the amounts set forth in Exhibit B attached hereto. Exhibit B shall not be recorded \Vithout the s ecific 

,,,.. pri~r. written consent of Grantee, and removal of Exhibit B for rec·or mg purposes s 1a 1 not affect the 
. validity hereof. 

S. Ownership of Windpower Facilities. Owner shall have no ownership, lien, security or 
other interest in any Windpowcr Facilities installed on the Property, or any profits derived therefrom, and 
Grantee may remove any or all Windpower Facilities at ariy ume. l!Xcept tor payments from Owner 
described in this Agreement, including Exhibit B. Owner shall not be entitled to any other payments or 
benefits accrued by or from the Project, including. but not limited to, renewable energy credits. 
environmental credits or tax credits. 

6. Taxes. O\\ner shall pay all taxes, assessments, or other governmental charges, general and 
specific, that shall or may during the Tenn be imposed on, or arise in connection ·with the Property itself~ 
provided, hO\vever, during the Tenn Grantee shall be liable for any incremental in'crease in such taxes, 
assessments, or other governmental'"" charges directly resulting from the presence of the Windpowcr 
Facilities on the Property ("Grantee Taxes"). To thx, extent the applicable taxing authority provides a 
separate tax bill for the Grantee Taxes to Grantee. Grantee shall pay such Grantee Ta-xes directly to the 
applicable taxing authont1es pnor to the date such Grantee Taxes become delinquent. If a separate tax bill 
for the Grantee Ta'C.es is not provided to Grantee, Grantee shall pay the Grantee Taxes within thirty (30) 
davs follO\'•ing receipt of written demand from Owner of the amount of the Grantee Taxes with a copy of 
th~ applicable tax bill . Both Parties shall pay their respective tax bills when due and if either Party fails to 
make such pavments ,,vhen due. then the other Party may, but shall not be obligated to, pay the taxing 
authorities th; entire amount due on the tax bill, including any interest and/or penalties. and obtain 
reimbursement for such amount paid on behalf of such Party plus interest (computed from the date of 
payment) at a rate equal to the sum of: (i) two percent (2%) per annum; p_lus, (ii) the p~me l~nding ra_te as 
from time to time mav be published by The Wall Street Journal under the· Money Rates section: pr0\

1

1ded, 
that in no event shatt"such total interest exceed the maximum rate pcrmitte? by l~w .. If Grantee pays taxes, 
assessments. and/or real property taxes on behalf of Owner that are Owners obhgauon hereunder~ Grantee 
may offset the amount of such payments against amounts due 0\\ ner under this Agreement. 

7 I Each Partv (the "lndemnif,,-in • Partv" shall defend indcmnif v and h~ h;mnlcss tht: 
other Partv and s~ch olher Part;·•s Relate~ Person_s (as defined bdow~(cach: ~n "_Indemn_ificd Part}:') ~rom --o1----· . d all third partv (excluding Rdutcd Persons) ch11ms, ht1gat1on, acuons, procc;edmgs. 

7. Indemnity/Liability. 

anu against an" an , . . . . . . 
losses, damage~. liabilities. obligations. costs and expenses in~ludin~ r~son

1
~blc a_ttomey~ . mvcstlg~tors 

and consulting fees, court costs an itigation expenses_ (coll~ct1vely .. Claims ) suflered or mct~rr~d ~~ sud~ 
Indemnified Partv. arising from the negligence or mtent1onal m1scond~ct of tl!e lndenm1f~111g _Part~. 
Notwithstanding the foregoing to the contrar::; Grantee ma,: elect. upon ,u1ttcn notice. to control any or all 

aspects of the defense of any legal action covered by the pnor sentence. 

- 4 • 
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7 .2 In no ~vent shall either Partv be liable to the other Pam· to the extent an\' Claim is 

caused by, arising from or contributed by the negligence or intentional misconduct of such oth~r Party or 

any Related Person thereof. 

7.3 Except for payments expressly required herein (such as crop damage compensation), 

~ no event~ whether as a result of breach of contracL warranty. indemnity, tort (including negligence). strict 

habthty or otherwise, shall either Party be liable to the other Party for loss of profit or reyenues loss of ./ ' ,,..-/ 

business opportunities or for any o't'i-1er sp!!cial. consequential, incidental, indirccfor exemplary da~ges. -

7.4 In no event shall Grantee or its Related Persons be liable to Q\\11er for ro ertv damage 

or pe~sonal i1~j_~1riefu_Owncr or tts Related Persons attributable to risks o known and unknown dangers 

associated mt!, nonnal day-to-day operation of electrical generating facilities, such as flickering. noise and 

electromagneti~;-. -------------- ----

7 .5 In no event shall either Part\' or its Related Persons be liable to the Other Partv for 

expenses incurred in such other Patty·s lawful enforcement of its rights under this Agreement for a d~fault 

during any applicable cure period. 

7.6 As used herein the tenn (Related Person) shall mean any affiliates, contractors. 

lessees, and sublessees of a Party--, and each of their respective. principals, officers, employees. servants, 

agents. representatives, subcm,tractors, licensees, invitees, and/or guests. 

7. 7 TI1is Section 7 shall survive expiration or earlier termination of this Agreement. 

8. Grantee's Representations, Warranties, and Covenants. Grantee hereby repr~s'lnts, ·. 

\:\arrants. and covenants to Owner that: 

8 .1 Grantec·s Authoritv. Grantee has the unrestricted right and authority to execute 

this Agreement. Each person signing this Agreement on behalf of Grantee is authorized to do so. \Vhen 

signed by Grantee, this Agreement constitutes a valid and binding agreement enforceable against Grantee 

in accordance ,,.·ith its terms. 

8.2 Minimal Impacts. Grantee agrees to conduct its Development Activities and to 

locate and operate its Windpower Facilities in such a ,·..-ay as to reasonably minimize impacts to the Property 

and to O,mer·s activities on the Property, to the extent practical, without negatively impacting the 

Project(s)._At least fifteen ( 15) daYs prior to Grantee commencing construction of the Windpower Facilities 

on the Property, Grantee shall provide Own~r with a site plan indicating the approximate proposed location 

of the Wind Turbines. and access roads. No later than five (5) davs after recctpt of the site plan from 

Grantee, Owner shall provide Grantee wit fl all. if anv. suggesttons or concerns 0,,11er has regarding the 

proposed site plan. Grantee shall consid in good faith ny such suggestions or concerns O\\ner may have 

,..,.ith the siting of such Wind ur mes and access roads and shall implement those that, in Gra11tee · s 

reasonable discretio, do not negativelv im act the Pro·ect. Grantee shall operate and maintain the 

Windpower Facilities in good order and repair throughout the Term. Grantee shall not store materials. 

vehicles or equipment on the Property. except to the extent that such materials, vehicles and equipment are 

directlv connected with the construction, operation and/or maintenance of the WindpO\ver Facilities. If 

Owne;·s Property is fenced. all access roads constructed by Grantee on the Property shall be gated by 

Grantee at Grantee's expense, and Own~r shall be fomishcd with keys or other ability to open and close 

such gates . The tenus ··commencing constniction" and '·commcnccmcnt of construction·· as used in this 

Agreement shall mean that date on which Grantee begins excavation on a Wind Turbine foundation on the 

Property. If any event of Force Majeure (as defined in Section 14.1) occurs which requires. in Grantee ·s 

reasonable discretion. relocation of Grantee 's Windpower Facilities. then subject to the tenns and 

conditions of this Agreement including thost: contain~d in this Sc=ction 8.2 and the paym~nt provisions set 

forth herdn, GranLt:c shall have the right to relocate such Windpower Facilities on the Property at its sole 

\\Sl)\DC ll.ando1111cr :-::un~I • 5 . 
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~nd expense. In addition to the foregoing. Grantee shall complv \\"ith the additiona . s cial conditions descnbed on the attached Exhibit D, if any. · ,,.,.. _____ _ 

. 8.3 Insurance. Grantee shall, at its expense, be responsible for assuring that insurance CO\.~rages, as _would be customa!)' and reas~na~le for_ simil~rly situated companies performing the work 
earned out b~ Grant~c _at _such time: are mamtamed, mcludmg, without limitation, adequate coverage to 
cov~r ~ person_al_ ~Junes or accidents that could reasonablv be c~Eect~~ as a direct result of the 
De'1elopment Act1v1ties conducted by Grantee or 1ts Related Persons on the Property. 

. 8.4 R.~uirements of Governmental Agcnci~. Grantee, at its expense, shall comply in 
all matenal. respects with ~alid laws. ordinances: statutes, orders, and regulations of any governmental 
agency app~1cable to the Wmdpower Facilities. Grantee shall have the ri ht, in its sole discretion, to contest 
b,, a propna~e le al roceedings, the validity or applicability to c Property or Windpov,·cr acilities of 
~ny law, or mance, statute, or er. regu at1on, property assessment, or the like now or hereafter made or 
issued by any federal, state. county, local or other governmental agency or entity. Any such contest or 
proceeding shall be controlled and directed by Grantee. ' ·· · ,_.., ~ - , , 

- 8.5 Construction Liens. Grantee shall keep the Property free an~ c;~;';f al; l~~~ ·~d ,z ~ • - ~· ~ ---~ · 
claims of liens for labor and services perfonned on, and materials, supplies, or equipment furnished to, the 
Property in connection with Grantee's use of the Property pursuant to this Agreement; provided, however. 
that if Grantee wishes to contest any such lien, Grantee shall, within si,--t)· (60) days after it receives written 
notice of the filing of such lieni provide a bond to Owner for the amount of such lien, or provide Owner 
with title insurance insuring O\,ner's interest in the Property against such lien claim. _... ? 

8.6 Hazardous Materials. Neither Grantee nor its Related Persons shall violate any 
federal. state. or local law, ordinance, or regulation relating to the generation. manufacture, production. use, 
storage, rel~e, discharge, disposal, transportation or presence of asbestos-containing materials. petroleum. 
explosives or any other substance, material, or waste which is now or hereafter classifie~ as hazardous or toxic. or \\hich is regulated under current or future federal, state, or local laws or regulations, on or under 
the P.ropertv (each, a "Hazardous Material"). Grantee shall promptly notify Owner if any violation occ~rs. ... 

r;.; It .. 

9. Owner's Representations, Warranties, and Covenants. O~·ncr hereby represents. 
warrants, and covenants as follow: 

9. l Owner~s Authoritv. O\\ner is the sole m,ner of the Property _and has the 
t · t d n·ght and authoritv to execute this Agreement and to grant to Grantee the nghts granted unres nc c . . • d Wh · d hereunder. Each person signing this Agrceme1~t on beh~lf ?f Owner 1s authonzed to o so._ en s1~~ 

bv Owner. this Agreement constitutes a valid and b1~d_mg agreement ~nforc~ble against Own.,;r 1_n 
· dan · ··th ·ts tenns Each person/entitv compnsmg O\,ner, as listed m the preamble to this accor ce \\l 1 . • 

Agreement, owns the fractional interest in the Property set forth below: 

Owner: Owner I 

Fractional [ /% 
O,,.nership: 

N I J e o,"ner's activities and anv grant of rights Owner makes to any 9 2 o ntcr 1crcnc . ~--~~~:=-,:--:.-:..;"'.... · · · II · · · . ti .. clv disturb or interfere with: the construct10n. msta at1on. person or entity, shall not, currentl~ o~ pdrospec F ·:1· ·t·cs ,,·hetl1er located on the Propert,· r else\\· ere: · f of th~ Wm power act 1 1 1 • • maintenance, or opera ion c ~--~--,·•· . o~\.·elopm->tlt Act1·, ·itics· or ilie un erta mg of ..... W- ct o vcr Fae, 1 1es anv t: .., • • access over the Property to such . inp , d· W'tl o. l t ·11·n11·ting th~ general it'" of the foregoing. Owner·s G · •·t·»sperm1ttcdhcreun er. 1 1 1 • • . • d am· other rantce actl\-1 h, 
1. d rt. 1 ll not (i) disturb or interfere with the win activities or any rights granted by Owner to a t ur pa ~· s ia . 

wso:--:rx: 1unJou11cr \:un.:I - 6 -
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-3>eed or wind direction over the Property, whether by placing telecommunication towers or antennas~ 
planting trees or constructing buildings or other structures, or bv en in in nv other activitv on the 

,,-Prope~· or - \; . l~r~ . at co~. ~e rcasona y expectc to cause ·a ecrcase_ in the output or effic.iency or 
the_Wmdpow~r Fac1hties, or (11)_ d1stu~b the subsurface such that it could be reasonably expected to damage 
or mte~cre \\1th t~e structural mtegnty of the Windpower Facilities. O\..,ner and Grantee agree that the 
dynamics of the wind flow across the Property would not be expected to be compromised if Owner builds 
no structures and plants no trees within a one hundred and fiftv ( 150) foot radius of an,· turbine and in the 
radii between one hundred and fifty one ( 15 l) feet and four h~mdred ( 400) feet, if Q,,,,~er limits str:icturcs 
to .less than thirty (30) feet in height and plants crops or trees with an anticipated mature height ofless than 
tlmty (30) feet. Grantee agrees to discuss a reduction in the aforesaid radii with O,mer if requested to do 
so by Owner: and Grantee shall consider entering into a \\Titten radius reduction agreement with Owner if, 
in Grantee·s sole discretion, structures or activities sought to be approved bv Owner would not interfere 
with the wind flow across the Property. -

9 .3 Liens and Tenants. Except as may be disclosed in the real property records of the 
County. or as disclosed by Owner in writing to Grantee on or prior to the date hereof, Owner represents 
there are no leases. mortgages, deeds of trust, liens, security interests, mechanic's liens or any other 
encumbrances encumbering all or any portion of the Property that could interfere \\;th Grantee· s operations 
on the Property, including mecha.nic·s liens. lf such O,mer representation and warranty is breached and 
such breach is not caused by Grantee, then Owner shall fully cooperate and assist Grantee in removing or 
limiting such interference, including, but not limited to, obtruning a subordination and non-disturbance 
agreement where Grantee deems it necessary, with terms and conditions reasonably requested by Grantee 
to protect its rights hereunder, from each party that holds such rights (recorded or unrecorded), and in the 
case of monetary liens such as mechanic's liens. bonding over any such liens in an amount that may be 
reasonably requested by Grantee. 

9.4 Requirements of Governmental A encies and Setback Waiver. ~rncr shallGs_~i_i) 
and folly coo erate with Grant t n out-o · oc e ex ensc to Owner in complying ,,ith or obtaining 
any Ian use pem1its and approvals, building permits, environmental impact reviews or any other pennits 
and approvals required for the financing, construction, installation, monitoring, replacement relocation, 
maintenance. operation or removal of Windpower Facilities, including, but not limited to. execution of 
applications and documents reasonably necessary for such approvals and permits. and participating in any 
appeals or regulatory proceedings respecting the _Windpower Faciliti_es. To the exte~t pennitted_ by law. 
Owner hereb"· waives enforcement of anv a hcabh:: setback re urrements respectmg the \Vmdpower 

-Fac,h~h:«;ed on or near the Property that are reasona ly necessar~:.2,in Grante~·s sole and absolute 
discretion. to carry out Grantee's power-generating activities on or near the Prcnuses. -. 

9 .5 ~rdou.LMatcriajj. Neither Owner nor its Related Persons shall -violate any 
federal. state or local law. ordinance or regulation relating to the generation, manufacture. production, use. 
storag~. release, discharge, disposal, transportation or presence of any Haz.ardous l':faterial. O,mcr _shall 
promptly notify Grantee if any such violation occurs. To the best of Owners kno,,ledge. (1) no 
underground tanks arc now located or at any time in the past Juve been located on the Property or any 
portion thereof, (ii) no Hazardous Material has been gcncra_tcd, ~anufacturcd. transported, produced. used, 
treated. stored, released. disposed of or otherwis~ deposited ~n or on or allo_~~·ed to emanate from the 
Property or any portion th~reof other than as pcnmttcd by ~pphcablc law_and (111.) there are no _Ha.1.ardou~ 
Materials in, on or emanating from the Property or any portion ther~oh,h1ch m~~ support a claim o~ ca~1se 
of action under any applicable law. Owner certifies it has ne\'er received ~1y n~uce or other commun1cat1on 
frorn any governmental authority alleging that the Property is or was in "1olataon of any applicable law. 

9.6 L,jtj~tion No litigation is pending. and. to the best of Owner·s k~owledge. no 
actions. claims or other legal or administrative proceedings are pending. thrca~e_ncd_ or anti_c,pated_ \\1th 
respect to, or \\hich could affect, the Property . If O\\ner !cams that any such ht1gataon, action. claim or 

. 7. 
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proceeding is threatened or has been instituted. Owner shall promptly deliver notice thereof to Grantee and 
provide Grantee with periodic updates of the status of said litigation, action, claim or proceeding that is 

ongoing. 

9. 7 Title Insurance and Financing. Owner agrees that 0",ner shall execute and deliver 

to Grantee any documents reasonably required by the title insurance company and/or a financing party 

within five (5) business days after presentation of said documents by Grantee: provided, however, in no 

event shall such documents materially increase any obligation or materially decrease any right of Owner 

hereunder. o,~ner shall have no obligation to initiate the process to obtain title insurance on behalf of the 

Grantee. 

10. Assignment. 

10. l Collateral Assignments . Grantee shall have the absolute right in its sole and 

exclusive discretion, \\ithout obtaining the consent of Owner, to finance, mortgage, encumber, hypothecate, 

.t•pledge or li:tnsfer to one or more Mortgagees anv and all of the ri hts ranted hereunder, including the 

granted in Section 2, and/or any or all rights and interests of Grantee in ilie Windpowcr Facilities. 

1l1e parties acknowledge that foregoing statement satisfies the mortgage or encumbrance disclosure 

requirement set forth in S .D. 43-13-17. 

I 0 .2 Non-Collateral Assignments. Grantee shall have the right, without the prior 
consent of O\\ner. to seJl , convey, )case, assign or transfer (including granting co-easements, separate 

easements, subeasements) any or all of its rights hereunder in and to any or all of the Property provided 
such transfer is related to a Project. Grantee shall be relieved of all of its obligations arising w1der this -

Agreement, as to all or such portion of its interests in the Property transferre4. from and after the effective 

date of such transfer. provided such rights ·and obligations have been assumed by such transferee._ 

l 0.3 Acquisition of Interest. The acquisition of all interests, or any portion of interest, 

in Grantee by another person shall not require the consent of Q\\ner or constitute a breach of any provision 

of this Agreement and Owner shall recognize ihe person as Grantee ·s proper successor. 

l l , I .Qefault and Remedies.] 

l l . l If a Party defaults in or otherwise fails to perform an obligation under this 

Agreement, the non-defaulting Party shalJ not have the right to ex~r_cise anv remedies hereunder if the 

default is cured by the defaulting Party within sixty (60) days of receiving ,,Titten notice of such default 
specifying in detail the default and the required remedy (a ''Notice of Default"); provided. that if the nature 

of the default requires, in the exercise of commercially reasonable diligence, more than sixty (60) days to 

cure, the non- defaulting Party shall not have the right to exercise any remedies hereunder as long as the 

defaulting Party commences perfonnance of the cure \vithin sixty (60) days and thereafter completes such 

cure with commercialh: reasonable diligence. Further, if the Parties have a good faith dispute as to whether 

a"" payment is due hereunder, the alleged defaulting Party may deposit the amount in controversy (not 

including claimed consequential. special, exemplary or punitive damages) into escrow with any reputable 
third party escrowee. or may interplead the same, which amount shall remain undistributed and shall not 

accrue interest penalties, and no default shall be deemed to have occurred, until final decision bv a court o( 

competent jurisdiction or upon agreement by the Parti~s. No such dcposifshall constitute a waiver of the 

defaulting Party's right to institute legal action for recovery of such amounts. 

11 .2 Rcme_4ie~. Except as qualified by Section l 2 regarding Mortgagee Protections. 

should a default remain uncured beyond the applicable cure periods. the non-defaulting Party shalt have the 

right to exercise any and all remedies available to it at law or in equity, all of \"v-hich remedies shall be 

cumulative, including the right to enforce this Agreement by injunction, specific performance or other 

equitable relief. Not,,-ithstanding anything in this Agreement to the contrary or any rights or remedies 

\\"SD,';DC [l.iinJ◊\\ller '.\:un~I - 8 -
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O\\11er might have at law or in equity,. any of Grantec,s Windpower Facilities are then located on the 
Property and Grantee fails to perform any of its non-monetary obligations hereunder beyond applicable 

rz_ ..,, __ c_u_r_e_p_e_n_·o_d_s_,_o_,_,_,n_e_r_s_h_al_l_b_e_l_i_m_it .... cd to ursuing damages and Ov.ner may not commence any action to 

.,. _terminate or cance 

12. Mortgagee Protection. In the event that any mortgage, deed of trust or other security 

interest in this Agreement or in any Windpov .. ·er Facilities. or any portion thereof, is entered into by Grantee 

(a --Mortgage"'), then any person who is the mortgagee, grantee or beneficiary of a Mortgage (a 

"'Mortgagee'') shall, for so long as its Mortgage is in existence and until the lien thereof has been 

extinguished, be entitled to the protections set forth in this Section 12. Grantee shall send written notice to 

Owner of the name and address of any such Mortgagee; provided that failure of Grantee to give notice of 

any such Mortgagee shall not constitute a default under this Agreement and shall not invalidate such 

Mortgage. 

12. l Mortgagee·s Right to Possession Right to Acquire and Right to Assign. A 

Mortgagee shall have the absolute right: (i) to assign its security interest; (ii) to enforce its lien and acquire 

title to the leasehold and/or easement estate by any lawful means: (iii) to take possession of and operate the 

Windpower Facilities or any portion thereof, to exercise all of Grantee's rights hereunder, and to perform 

all obligations to be performed by Grantee hereunder, or to cause a receiver to be appointed to do so; and 

(iv) to acquire the leasehold and/or easement estate by foreclosure or by an assignment in lieu of foreclosure 

and thereafter to assign or transfer the leasehold and/or easement estate to a third party. O\\ner's consent 

shall not be required for the acquisition of the encumbered leasehold, easement or subeasement estate by a 

third party who acquires the same by foreclosure or assignment in lieu of foreclosure. 

12.2 Notice of Default: Opportunitv to Cure. As a precondition to exercising any rights 

or remedies as a result of any default of Grantee, Owner shall give a Notice of Default to each Mortgagee 

of which it has notice. concurrently with delivery of such notice to Grantee. In the event Q\-..11er gives a 

Notice of Default, the following provisions shall apply: 

(a) A ('·Monctan.· Defau1t'1means Grantee ·s failure to pay ,vhen due any 

monetary obligation of Grantee under this Agreement. Any otl1er default by Grantee is a --Non-Monetary 

Default.·· 

(b) The Mortgagee shall have the same period after receipt of the Notice of 

Default to remedy the default, or cause the same to be remedied. as is given to Grantee~_. in each 

instance, the following additional time periods: (i) thirty (30) days, for a total of ninety -W.Jtays after 

receipt of the Notice of J?efault in the event of any Monetarv Default: and (ii) sixty (60) days, for a total of 

one hundred ~\vent~ays after re~eipt of the Notice of Ddaul~ in the event of any Non-Monetary 

Default, provided that such 120-day penod shall be extended for the time reasonably required to complete 

such cure, including the time required for the Mortgagee to perfect its right to cure such Non-Monetary 

Default by obtaining possession of the Property (including possession by a receiver) or by instituting 

foreclosure proceedings, provided the Mortgagee acts with reasonable and continuous diligence. The 

Mortgagee shall have the absolute right to substitute itself for Grantee and perform the duties of Grantee 

hereunder for purposes of curing such default. Owner expressly consents to such substitution, agrees to 

accept such performance. and authorizes the Mortgagee (or its employees. agents. representatives or 

contractors) to enter upon the Property to complete such perfomiance with all the rights. privileges and ·7 
obligations of the original Grantee hereunder. Owner shall not take any action to terminate this Agreement) 

in law or equity prior to the expiration of the cure periods a'vailable to a Mortgagee as set forth above. 

(c) During any period of poss~ssion of the Property by a Mortgagee (or a 

rccci\.er requested by such Mortgagee) and/or during the pcndency of any foreclosure proce~dings instituted 

by a Mortgagee. the Mortgagee shall pay or cause to be paid all monetary charges payable by Grantee 

hereunder which have accrued ~nd arc unpaid al the commencement of said period and those which accrue 

\\"SJ)\T)(.' (l.unJ\l\\lh!r \'am.:I • 9 -
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thereafter during said period. Following acquisition of Grantee's leasehold and easement estate bv the 
~ortgagee or its assignee or dcsignee as a result of either foreclosure or acceptance of an assignm~nt in 

heu of foreclosure. or by a purchaser at a foreclosure sale, tl1is Agreement shall continue in full force and 

effect and lhe Mortgagee or party acquiring title to Grantce·s leasehold and/or easement estate shall, as 

promptly as reasonably possible, commence the cure of all of Grantee·s defaults which are reasonabh· 

susceptible of being cured by the Mortgagee or party acquiring title, hereunder and thereafter diligent!}' 

process such cure to completion, whereupon such defaults shall be deemed cured without incurring any 

default hereunder. 

(d) Any Mortgagee or other party who acquires Grantee's leasehold and/or 

easement interest pursuant to foreclosure or assignment in lieu of foreclosure shall be liable to perfonn the 

obligations imposed on Grantee by this Agreement for such interest so long as such Mortgagee or other 

party has ownership of the leasehold and/or easement estate or possession of the Property. 

(e) Neither the bankruptcy nor the insolvency of Grantee shall be grounds for 

tem1inating this Agreement as long as all material obligations of Grantee under the terms ohhis Agreement 

arc perforrned by the Mortgagee in accordance with the terms hereunder. · 

(f) Nothing herein shalJ be constmed to extend this Agreement beyond the 

Term or to require a Mortgagee to continue foreclosure proceedings after a default has been cured. If the 

default is cured and the Mortgagee discontinues foreclosure proceedings. this Agreement shall continue in 

full force and effect. 

12.3 New Agreement to Mortgagee. If this Agreement tem1inates because of Grantee 's 

default or if the leasehold and/or easement estate is foreclosed upon, or if this Agreement is rejected or 

disaffinned pursuant to<[ankruptcv law or other law affecting creditors· rights} Om1er shall, upon written 

request from any Mortgagee \\·ithin ninety (90) days after such event, enter into a new agreement for the 

Property on the follo\\ing terms and conditions: 

(a) The tem1s of the new agreement shall commence on the date of 

tennination, foreclosure, rejection or disaffinnance and shall continue for the remainder of the Term, at the 

same rent and subject to the same terms and conditions set forth in this Agreement. 

(b) TI1e new agreement shall be executed within thirty (30) days after receipt 

by Owner of written notice of d1e Mortgagee ·selection to enter a new agreement, provided said Mortgagee: 

(i) pays to Owner all rent and other monetary charges payable by Grantee under the terms of this Agreement 

up to the date of execution of the new agreement, as if this Agreement had not been tem1inatecl foreclosed, 

rejected or disaffirmed: (ii) performs all other obligations of Grantee under the tem1s of this Agreement, to 

the extent perfom1ance is then due and susceptible of being cured and perfonncd by the Mortgagee: and 

(iii) agrees in writing to perform, or cause to be performed, all non-monetary obligations which have not 

been performed by Grantee and would have accrued under this Agreement up to the date of commencement 

of the new agreement, except those obligations which constitute non-curable defaults. Any new agreement 

granted to the Mortgagee shall enjoy the same priority as this Agreement over any lien, encumbrances or 

other interest created by Owner. 

(c) At tl1e option of the Mortgagee. the new agreement may be executed by a 

designee of such Mortgagee without the Mortgagee assuming the burdens and obligations of Grantee 

thereunder. 

(d) If more than one Mortgagee makes a written request for a nc\\· agreement 

pursuant hereto, the new agre~m~nt shall be delivered to the Mortgagee requesting such new agreement 

whose Mortgage is prior in lkn. and the ,,-ritten n:qucst of any other Mortgagee whose lien is subordinate 

shall be void and of no further force or effect. 

• IO • 



Kilby Aff Ex E 10

(e) The provisions of this Section 12 shall survive the tennination, rejection 

or disaffirmance of this Agreement and shall continue in full force and effect thereafter to the same extent 

as if this Section 12 were a separate and ind~pendent contract made by O\\ner, Grantee and such Mortgagee. 

and, from the effective date of such tennination. rejection or disaffirmation of this Agreement to the date 

of execution and delivery of such new agreement, such Mortgagee may use and enjoy said Property without 

hindrance by Owner or any person claiming by, through or under 0\\11er, provided that all of the conditions 

for a new agreement as set forth herein arc complied with. 

12.4 Mortgagee's Consent to Amendment. Tennination or Surrender. Notwithstanding 

any provision of this Agreement to the contrary, the Parties agree that so long as there exists an unpaid 

Mortgage. this Agreement shall not be modified or amended and O,vner shall not accept a surrender of the 

Property or any part thereof or accept a cancellation, termination or release of this Agreement from Grantee 

prior to expiration of the Term without the prior written consent of the Mortgagee. This provision is for 

the express benefit of and shall be enforceable by such Mortgagee. 

12 .5 No Waiver. No pa~ment made to Onner by a Mortgagee shall constitute an 

agreement that such pa}ment was. in fact,. due under the tem1s of this Agreement; and a Mortgagee, having 

made any payment to Q\'.1,,ner pursuant to 0\'vner's \\Tongful, improper or mistaken notice or demand, shall 

be entitled to the return of any such payment. 

12.6 No Merger. There shall be no merger of this Agreement, or of the leasehold or 

easement estate created by this Agreement, with the fee estate in tl1e Property by reason of the fact that this 

Agreement or the leasehold estate or the easement estate or any interest therein may be held, directly or 

indirectly, by or for the account of any person or persons who shall own the fee estate or any interest therein, 

ai1d no such merger shall occur unless and until all persons at the time having an interest in the fee estate 

in the Property and all persons (including Mortgagee) having an interest in this Agreement or in the 

leasehold estate or in the estate of Owner and Grantee shall join in a written instrument effecting such 

merger and shall duly record the same. 

12. 7 Estoppel Certificates. Etc. 0\\-ner shall execute such estoppel certificates 

(certifying as to such matters as Grantee may reasonably request, including without limitation that no 

default bv Grantee then exists under this Agreement. if such be the case) and/or consents to assignment 

(whether- or not such consent is actually required) and/or non-disturbance agreements as Grantee, any 

transferee of Grantee or Mortgagee may reasonably request from time to time. The failure of O\rncr to 

deliver any estoppel certificate within fifteen (15) days after Grantee· s written request therefor shall be 

conclusive evidence that {i) this Agreement is in full force and effect and has not been modified: (ii) any 

amounts payable by Grantee to Owner have been paid through the date of such \\ Titten request: (iii) there 

are no uncured defaults by Grantee: and (iv) the other certifications requested by Grantee in its estoppd, 

are in fact , true and correct. 

13 . Termination. 

13. l yrnntee ·s Right to Terminate. Grantee shall have the ri ht to tem1inate this 

Agreement as to aJJ or any part of the Property at any time and without cause. e cctive upon \\rttten notice 

to o,,.,ner from Grantee. 

13.2 Owner's Right to Tcnninatc. Subject to Sl.!ction 12.4. O\\ncr shall ha\1e the right 

to terminate all or any portion of its rights in this Agreement after the seventh (7th) anniversary of the 

Effective Date if. at th ·me Q\\ner's \\Titt~n termmafion notice is delivered, Grantee has not commenced 

construction o · :indpowcr Facilities For the ProJcct on or near the Property. 

13.3 EfTcct of Termination . Upon tennination of this Agrcl.!m~nt. Grantee shall. as soon 

as practicable thereafter, but not later than one (I) \'@I.after _!!le termination. remove a~o\'e-ground and 

beJow-ground (to a depth of three (3) feet bdo"• grade) Windpower FaciTities from the Property. All 
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Property disturbed by Grantee shall be restored to a condition reasonably similar to its original condition 

t 
as it existed upon the Effective Date. If Grantee fails to remove such Wmdpower Facilities w~c (I)_ ' 
year of termination of this Agreement, or such longer period as 0\\ner may provide by extension, Owner 

shall have the right to restore the Property and remove. or to c~usc removal of~,· property owned by 

' Grantee to thcextent reqmred by Grantee under Bus Sc-~13.3, and the right to receive reimburseme~ 

less the saJvage value of the Windpower Facilities. from Grantee for any rcmaming amounts mcurrecf for 

removal and restoration of the Property. 

l4. Miscellaneous, 

14. l Force Majcure. If perfonnance of this Agreement or of any obligation hereunder 

is prevented or substantially restricted or interfered with by reason of an event of Force Majeure (defined 

below). the affected Party, upon giving notice to the other Party, shall be excused from such performance 
to the extent of and for the duration of such prevention, restriction or interference, and the Tem1 or any 

other time periods herein shall be extended for such period of time. The affected Party shall use its 

reasonable efforts to avoid or remove such causes of nonperformance and shall continue perfonnance 

hereunder whenever such causes are removed. "Force Majeure" means fire, earthquake. flood, or other 

casualty, condemnation or accident; strikes or labor disputes: war, civil strife or other violence~ any law, 

order, proclamation, regulation., ordinance, action, demand or requirement of any government agency or 

utility; or any other act or condition beyond the reasonable control of a Party hereto. 

14.2 Confidentialitv. The Parties acknowledge that prior to the execution of this 

Agreement, neither party mav require the other party to maintain the confidentiality of any negotiations or 

the tem1s of the Agreement. After the Effective Date. how_ever, both Parties shall maintain in confidence, 

for the benefit of the other party, all~ormation pertaining to the financial tenns of or payments under this 
Agreement. Neither party will use such information for its own benefit, publish or otherwise disclose it to 

others, or permit its use by others for their benefit or to the detriment of the other party. Non, 1thstanding 

,. the fmcgoing, each party may disclose such information to such party's lenders. attorneys, accountants and 

other advisors; any prospective urchascr or lessee of such party's interests in Property: or pursuant to 

lawful process. subpcre or court or er reqmring sue 1sc osure, prov1 e ne party making such 

disclosure advises the party recei"Ving the information of the confidentialitv of the infom1alion. 

14.3 Successors and_ Ass.i_gn~- This Agreement shall inure to the benefit of and be 

binding upon O\\ner and Grantee and, to the extent provided in any assignment or other transfer unct~r 
Section 10 hereof, any transferee, and their respective heirs. transferees, successors and assigns, a~•· ::ill 

persons claiming under them. References to Grantee in this Agreement shall be deemed to include 

transfor~s of Grantee that hold a direct ownership interest in this Agreement and actually are exercising 

rights under this Agreement to the extent consistent with such interest. All covenants, conditions and 

agreements contained in this Agreement shall be construed as covenants nmning with the land. 

14.4 Memorandum: Rt_:cording. At Grantee·s option: (i) Grantee may record a copy of 

this Agreement, or (ii) upon request from Grantee. Owner shall execute in recordable form. and Grantee 

may then record, a memorandum of this Agreement substantially in the fom1 of Exhibit C attached hereto, 

incorporating only those non-substantive changes to the fonn as may be required by the applicable 

jurisdiction in which recording is sought and to reflect the terms of this Agreement. Owner hereby consents 

to the rccordation of the interest of a transferee of Grantee in the Property. With respect to the Operations 

Term and Extended Term, upon request from Grantee. Owner shall execute, in recordable form. and 

Grantee may then record. a memorandum evidencing the Operations Term and Extended Term, as 

applicable: prO\ ided that t.he execution of such memorandum is not necessary for such Operations T l!nn or 

Extended Tenn to be effective. 

l.J .5 ~Qtic_<;~ . All notices or other communications required or pcnnitted by this 

Agreement, including payments to Owner. shall be in writing and sh~ll be dc\:!mcd given whl!n pcrson:1lly 

• 12 -



Kilby Aff Ex E 12

delivered to Owner or Grantee, the same day if sent ,ia facsimile with confinnation. or the ne\1 business 

day if sent via overnight delivery or five (5) days after deposit in the United States m~il. first class. postage 

prepaid, certified, addressed as follo\·vs : 

If to Owner: 

(Landmmer Name] 

(Address I J 

[Address 21 
[Phone) 
[Email) 

If to Grantee: 

c/o lnvenergy LLC 
Attn: General Counsel 

One S . Wacker Drive, Suite J 800 

Chicago, Illinois 60606 

Fa.-x: 312-224-1444 

Either Party may change its address for purposes of this paragraph by giving written notice of such 

change to the other Parties in the manner provided in this paragraph. 

14.6 Entire Agreement; Amendments. This Agreement. together with aJI exhibits 

attached hereto. constitutes the entire agreement between O,mer (and its respective successors. heirs. 

affiliates and assigns) and Grantee (and its respective successors, heirs, affiliates and assigns) respecting its 

subject matter. and supersedes any and all oral or \\Titten agreements. All of the provisions of the Exhibits 

shall be treated as if such provisions were set forth in the body of this Agreement and shall represent binding 

obligations of each of the Parties as part of this Agreement. Any agreement, understanding or representation 

respecting the Property, or any other matter referenced herein not expressly set forth in this Agreement or 

a previous writing signed by both Parties is null and void. No purported modifications or amendments, 

including without limitation any oral agreement (even if supported by new consideration), course of conduct 

or absence of a response to a unilateral communication, shall be binding on either Party unless in a writing 

signed by both Parties. Provided that no material default in the performance of Grantee ·s obligations under 

this Agreement shall have occurred and remain uncured, O\,ner shall cooperate with Grantee in amending 

this Agreement from time to time to include any provision that may be reasonably requested by Grantee for 

the purpose of implementing the provisions contained in this Agreement or for the purpose of preserving 

the security interest of any transferee of Grantee or Mortgagee. 

14. 7 Legal Matters. TI1is Agreement shall be governed by and interpreted in accordance 

with the laws of the State of South Dakota. If the Partjes are unable to resolve amicably any dispute arising 

out of or in connection v.·ith this Agreemen~uch dispute shall be resolved in the state courts 

located in the Coun , ·. The Parties agree tfiat any rule of coilStnraion tot.he effect that an1biguities are to 

e rcsoh:ed in favor of either Party shall not be employed in the interpreta6on of this Agreement and is 

hereby waived. The prevailing Party in any action or proceeding for the enforcement~ protcctton or 

·~tablishment of any right or remedy under this Agreement shall be entitled to recover its reasonable 

attorneys· fees and costs in connection with such action or proceeding from the non-prc,ailing Party. 

14.8 Partial fm,alidit\·. Should any provision of this Agreement be held. in a final and 

unappealable decision by a court of competent jurisdiction, to be either invalid. void or unenforceable. the 

remaining provisions hereof shall remain in full force and effect, unimpaired by the holding. 

Notwithstanding any other provision of this Agreement, the Parties agree that in no event shall the Tenn, 

or the tenn any eas~mcnt granted herein be longer tfom. respectively, the longest period permitted by 

applicable la,,. 

14 .9 Nature of Eas~nt. The casement and related rights granted by O"ner in this 

Agreement to Grantee are •'in gross ... \\'hich means, among other things, tJ1at they are interests personal to 

and for the benefit of Devc°loper. a11d its successors and assign~s o" ncr of the rights granted herein. Such 

·~mtoffierrights granted to Grantee by Owner in this Agreement arc independent of any lands or 

~states or intcn::st in lands, then:! is no other real property bcnditing from the casements and related rights 

and, as between the Property and other tracts of property within the Project. no tract is considered dominant 

or servicnt as to the other. 

• 13 -



Kilby Aff Ex E 13

* 
14.10 Tax and Renewable Energv Credits. If under applicable law. the holder of a 

leasehold or easement estate becomes ineligible for any tax credit, renewable energy credit, environmental 

credit or any other benefit or incentive for renewable energy established by any loca l. state or federal 

government, then. at Grantee's option, Owner and Grantee s 1all exercise good faith and negotiate an 

/} - amendment to this Agreemem or ieplace it withadi crent instrument so as to convert Grantee s mterest" 

., "- .,..... ~n the. Property to a substanttally similar interest thatmak'es-urantee ehg1bie for such credit, beneht or 

mcentJve. 

// 
t 

14.11 No Partnership. Nothing contained in this Agreement shall be constrned to create 

an association, joint venture, crust or partnership covenant, obligation or liability on or with regard to any 

one or more Parties in this Agreement. 

14.12 Waiver of Right to Trial bv Jury. EACH OF THE PARTIES KNOWINGLY, 

VOLUNTARILY AND INTENTIONALLY WAIVES THE RIGITT TO A TRJAL BY JURY f1_i___ 

RESPECT OF ANY LITIGATION BASED ON THIS AGREEMENT, OR ARISING OUT OF, UNDER 

0 NNECTION WITH THIS AGREEMENT AND ANY AGREEMENT CONTEMPLATED TO 

BE EXECUTED IN CONJUNCTION HEREWIIB. OR ANY COURSE OF CONDUCT, COURSE OF 

DEALING, STATEMENTS (WHETHER VERBAL OR WRITTEN) OR ACTIONS OF ANY PARTY 

HERETO. EACH OF IBE PARTIES TO THIS AGREEMENT WAIVES ANY RIGHT TO 

CONSOLIDATE ANY ACTION IN \VHJCH A JORY lRJAi:·HAS BEEN WAlvED WllH ANY 

0 I HER AC 1 tON fN WHICH A JURY l RIAL CANNOT O~BEEN°WAIVED. IBIS 

PROVISION IS A MATERlAL fNDUCEMENTTO EACH OF THE PARTIES FOR ENTERING INTO 

IBIS AGREEMENT. 

14 . 13 Public Officials. Owner acknowledges that its receipt of monetary and other good 

and valuable consideration hereunder may re resen conflict of mterest If Owner is a goverriinent 

emplo\·ce or otherwise serves on a governmental entity with dec1s1on-ma mg aut ority (a ·'Public Official") 

as to any rights Grantee may seek, or as to any obligations that may be imposed upon Grantee in order to 

develop and/or operate the Project ("'Development Rights"), and Owner herebv agrees to (j) recuse 

him/herself from all such decisions related to Grantee' s Development Rights unless such recusal is 

prohibited by law or is not reasonably practicable considering the obligations of such Public Officiars 

position and@recusc him/herself from all such decisions related to Grantee·s Development Ri hts if such 

recusal is require y aw,__ wner 1s not required pursuant to ( l) or (2) above to recuse 1m/herself from 

• a dec1s1on related to Grantee ~s Development Rights, 0\\11er shall. in advance of any vote or other official 

action on the Development Rights. disclose the existence of this A reement (but not the financial tenns 

therein) at an open m(leting of tljc rc._g_yant covcmmcnta cntitv Owner s on as a Pu61ic 

Official. Additionally. if Owner is a Public Official and any of O,mer·s spouse, child or other dependent 

has a financial interest in the Project, O\\ner shall disclose such relationship (but not the financial tem,s 

thereof) at an open meeting of the relevant governmental entity Owner serves on as a Public Official, prior 

to participation in any decision related to Grantee's Development Rights. 

14.14 Counterparts. This Agreem~nt may be executed in counterparts, each of which shall 

be deemed an original and all of which when taken together shall constitute one and the same document. 

!Signatures on Following Pagel 
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IN WITNESS \VHEREOF. O,\ner and Grantee, acting through their duly authorized 

representatives. ha,·c executed this Agreement with the int~nt that it be effective as of the Effective Date. 

and certify that they have read. understand and agree to the terms and conditions of this Agrccrnent. 

"Owner(s)" uGrantee" 

{f nsert Landowner Name) Invcncrgy Wind Development LLC 

By: _____________ _ 

Name: flnscrt Landowner Name) Name: Kevin Parzyck 
Title: Vice President, Development 

ACKNOWLEDGMENT OF OWNER 

STATE OF SOUTH DAKOTA ) 

) SS. 
COUNTY OF _______ ) 

Personally came before me this __ day of . 201_, (lnsert Landowner Name), 

(Insert Landowner Marital Status), who executed the foregoing instrument individually and 

acknowledged the same. 

(SE AL) 

Name: _____________ _ 

Notary Public. State of _______ _ 

My Commission Expires: 

ACKNOWLEDGMENT OF GRANTEE 

ST A TE OF ILLINOIS ) 
) SS. 

COUNTY OF COOK ) 

Personallv came before me this da,· of ______ . 20 l . Kevin Parz\·ck who 

executed the foregoing instrument as Vice President of lnvenergy Wind Development LLC. and 

acknowledged the same. 

(SEAL) 

Name: ______________ _ 

Notary Public. State of ---------
My Commission Expires: _ ______ _ 
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EXHIBlT B 
Payment Terms 

[n consideration for the rights provided to Grantee under the Agreement. Grantee agrees to make 

payments to O,rncr as follows: 

I. Development Term Fees. Within forty-five (45) days of the Effective Date of this 

Agreement Grantee shall pay Owner a fee equal to the greater of five and no/100 Dollars ($5.00) per acre 

of Property subject to the Easement or five hundred and no/100 Dollars ($500.00). Within thirty days of 

each anni\'ersary of the Effective Date during the Development Tern,, Grantee shail pay O,\ner an annual 

fee equal to the greater of five and no/100 Dollars ($5.00) per acre of Property subject to the Easement or 

five hundred and no/100 Dollars ($500.00) (each a '·Development Term Fee' '). 

2 . Operations Tenn Fees. For each vear during the Operations Term (each an 

··Operations Tenn Year''), Grantee shall pay to Ow';ier as operating fees (the --Operating Fees') an amount 

equal to the greater of the following listed in Table 2(a) below: (i) the product of the number listed in 

--column A'' in Table 2(a) below as the ·'Per Acre Amount" and the number of acres of the Prope~' then 

subject to this Agreement (the '·Per Acre Amount ); (11) the product of the number listed in "Columns-· in 

Table 2(a) below as the "Per Megawatt Amounf' and number of mega, ... atts of nameplate capacity (as 

detern,ined by the manufacturer of the Wind Turbines) of Wind Turbines Grantee has then instaJlcd on the 

Property (the "Per Megamiti Antoun( ). (111) the Minimum Fee listed in '·Column C" of Table 2(a) below 

of One Thousand and Five Hundred Dollars($ 1,500.00) (the ~'Minimum Fee"). 

(a) Table 2{a). 

Column B Column C 

Per Megawatt Amount Minimum Fee 

$4,500.00 $1,500.00 

(b) Access Road Pavment. One and no/ I 00 Dollars ($1.00) per lineal foot of 

access road installed on the Property. 

(c) Underground Transmission and Distribution Facilities Pa,111ent. Twenty 

fi\'e cents ($0.25) per lineal foot of underground transmission and/or distribution line 

installed on the Property. 

(d) Overhead Transmission and Distribution Facilities Paym~nt. If on the 

Operations Date ths;re are Grant~~_m~erhead tran_smisfilQD lines on the Propcrtv, 

.----;hen Grantee shall a\· owner a one-time payment of the following amount (the 

ransnuss1on me Fee") : (i) an amount equal to the product of Fifty Dollars ($50.00) and 

the number of rods (one rod= 16.5 linear feet) of overhead transmission line that Grantee 

has installed on Lhe Property. if there is at least one Grantee installed Wind Turbine on the 

Property: or (ii) an amount equal to the product of One Hundred Dollars($ I00.00) and the 

number of rods (one rod= 16.5 linear feet) of overhead transmission line that Grantee has 

installed on the Property if there arc no Grantee installed Wind Turbines on the Propert~ . 

(<:) Pcnnanent 1\.-ktcorological Tower Pam1ent. Two thousa11d and no/lO0 

Dollars ($2.000 .00) for each permanent meteorological tower installed on the Property. 

f.:--.hihit D 
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--------------------·--·· - -

EXHIBIT A 
[Insert Landowner Name) Property 

Schedule of LO~.illL<2,~ 

Record Number Countv Township/ Ran~ Section 

TotnJ 

Legal Description: 
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Commencing on thl! first year after the Operations Date, such Operating fees shall be adjusted upwards by 

the greater of two percent (2%) per year on a compounded basis or by the percentage change. if any, in the 

GDPlPD for the preceding available four quarters . GDPIPD means the gross domestic product implicit 

. price deflator, as computed and published quarterly by the U.S. Department of Commerce (Index 

2000= I 00), as presented and revised from time to time in the ·'Gross Domestic Product: [applicable quarter] 

Quarter •Finar Press Release" released periodically by the Bureau of Economic Analysis. The amounts 

payable hereunder for a calendar year shall be prorated for Windpower Facilities for which the Operations 

Date or expiration or tennination of this Agreement occurs during such year, based on the number of days 

in such year following the Operations Date_ or prior to the tem1ination or expiration date. Payments of 

Operating Fees each year shall be made in two equal semi-annual installments and sha.11 be due within thirty 

(30) days of the end of each semi-annual period (such end being the six-month and one-year anniversary 

date of the Operations Date). 

3 . Crop Compensation. Grantee shall pay O,"'ner one-time compensation for any and all 

portions of the Property where permanent Windpower Facifii1es arc not constructed that are either taken~ 

out of commercial crop production for a season because of the construction of the Windpo,,er facilities, or 

that are removed or damaged as a direct result ofGrantee·s construction of the Windpower Facilities on the 

Property ("'Crop Damage Compensation"). Portions of the Property shall be deemed to have been taken 

out of commercial crop production only if the 0-wner was actually farming such portions of the Property 

immediately prior to Grantee·s commencing construction of the Windpower Facilities on the Property. 111e 

Crop Damage Compensation shall be deemed full compensation for any losses of income, rent, business 

opportunities, profits or other losses arising out of such Grantee construction. Crop Damage Compensation 

shall be equal to the fair market value of the crops that are damaged per season, but a minimum of the 

follov,-ing amounts detennined by multiplying the total acreage of damaged cultivated crops, specialty 

crops, pasture or hay on the Property for which Grantee is responsible pursuant to this Agreement by the 

following amounts: (i) hay at Two Hundred Sixty and no/l00 Dollars ($260.00) per acre, (ii) corn at Six 

Hundred and no/100 Dollars ($600.00) per acre, (iii) oats at One Hundred Seventy-Five and no/100 Dollars 

($175 .00) per acre, (iv) pasture at Fifty-Five and no/JOO Dollars ($55.00) per acre, (v) soybeans at Six 

Hundred and no/100 Dollars ($600.00) per acre, and (vi) wheat at Six Hundred and no/100 Dollars 

($600.00) per acre. The above minimum amounts shall be adjusted by the GDP[PD on an annual basis 

after the Operations Date. ff less tl1an one acre of O\rner·s cultivated crops, pasture or hay on the Property 

is damaged by Grantee ·s acti\'ities on the Property. the applicable dollar an1ount per acre shall be reduced 

proportionally. The Parties shall attempt, in good faith, to agree upon the extent of damage and amount of 

acreage affected. If the Parties cannot agree. the Parties shall have the area measured and the extent of 

damage assessed by an impartial party chosen by mutual agreement of the Parties. such as a crop insurance 

adjuster. 

4 . Compaction Compensation. In addition to payments o,, .. ed hereunder for crop 

compensatio~ if any, Grantee shall pay O"vner for areas detem,ined to have significant soil compaction 

directly caused by Grantee ·s activities on the Property ( .. Compaction Compensation"') if Grantee fails to 

de-compact such areas within three (3) months of completion of constniction of Windpower Facilities for 

the Project. Compaction Compensation shall be equal to an amount that is quadniple the fair market value 

of the crops that Owner had most recently been growing on such Property for the area compacted. [n 

consideration of this payment, no additional damages shall be paid in foture years for that incident of soi I 

compaction. The Parties shall try in good faith to agree to the extent of damage and acreage affected. lf 

the Parties cannot agree, the Parties shall have the area measured and the extent of damage assessed by an 

impartial party chosen by mutual agreement of the Parties. such as a crop insurance adjuster. 

5. Late Pa\ment Penalt\. If Grantee fails to make any payment to O"·ner required of 

it hereunder \\hen due, interest shall accrue on the overdue amount, from the date of expiration of Grantee ·s 

cure period until the date paid, at a rate equal to the sum of: (i) hvo percent (2%) per annum: plus, (ii) the 

Exhrhit B 
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prime lending rate as from time to time may be published by The Wall Street Journal under the ··Money 

Rates" section; provided, that in no event shall such total interest exceed the maximum rate permitted by 

law. 

6. IRS Form W-9. Notwithstanding anything in this Agreement to the contrary. 

Grantee shall have no obligation to make any payment to O,,ner otherwise required under this Agreement 

until O,,ner has returned to Grantee a completed Internal Revenue Service Form W-9. such W-9 form to 

either (i) ha"·c been provided by Grantee to Owner prior to execution of this Agreement or (ii) be provided 

by Grantee to O,mer promptly upon execution of this Agreement. 

7 . Pa,me.nt Instructions. Unless otherwise indicated in the table below, all payments 

issued hereunder will be paid to O"-..11er, and if Owner is comprised of more than one person or entity, such 

payments will be issued by a single check payable to all such persons or entities. If Owner elects to have 

payments made as set forth in the table below, Owner and each person or entity holding record title to the 

Property hereby acknowledges and agrees that all pa)ments are legally permitted to be made as set forth in 

the table belO\•, and that no other party shall have any right to such pa~ments or to contest the pa~ments 

and allocations as set forth below. Each person receiving payment pursuant to the table below hereunder 

agrees to fully indemnify. defend and hold harmless Grantee against claims and liability by any third party 

in connection \\ith its payments hereunder to the person/entities set forth herein. Check one below: 

o A single check should be issued payable to all persons/entities comprising Owner. 

o Separate checks should be issued to each Owner as set forth below: 

Owner: (Insert Landowner Name) 

Pa)ment ( )% 

Allocation: 

IO. No Severance. O"ner acknowledges and agrees that it shall not be permitted to 

sever the:: payments under the Agreement, and shall not be permitted to assign payments due to O,vner under 

the Agreement to a third party \\ithout the prior written consent of Owner. Upon the transfer of an interest 

in the Property to an heir, legal representative, successor or assign. the payments hereunder (or the 

proportionate share thereot) shaJI inure to the benefit of such transferee. 

WSD:--IX: lln~ n L.tnJ,,\\11,:r '.\',un~f Eshihil B 

-- - ---- -----~-----------
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EXHIBIT C 

FORM OF MEMORANDUM 

Sec attached. 
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Drafted by and after recording return to: 

Invenergy Wind Development LLC 

Attn: Land Administration 

One South Wacker Drive 

Suite 1800 
Chicago~ lllinois 60606 

MEMORANDUM OF WIND LEASE AND EASEMENT AGREEMENT 

TI-IE ST A TE OF SOUTII DAKOTA § 
§ KNOW ALL PERSONS BY THESE PRESENTS: 

COUNTY OF DEUEL § 

THIS MEMORANDUM OF 'WIND LEASE AND EASEMENT AGREEMENT (this 

"Memorandum"). is made, dated and effective as of ________ (the "Effective Date"). between 

flnsert Landowner Name}, (Insert Landowner Marital Status) (together with its successors, assigns 

and heirs, '·O,mcr··). whose address is [Insert Landowner Address]. and lnvenergy Wind Development 

LLC, a Delaware limited liability company (together with its transferees, successors and assigns. 

'·Grantee"). whose address is One South Wacker Drive, Suite I 800. Chicago. IL 60606, \'with regards to the 

follm'fing: 

I. Owner and Grantee did enter into that certain WIND LEASE AND EASEMENT 

AGREEMENT of even date herewith (the "Agreement"), which grants and conveys to Grantee an easement 

and lease to convert. maintain and capture the flow of wind and wind resources over across and through the 

real property located in Deuel County. South Dakota as more particularly described in Exhibit A attached 

hereto (the "Property"). Capitalized terms used and not defined herein have the meaning given the same in 

the Agreement. 

2. The Agreement grants certain easements that benefit Grantee, and among other things, 

contains certain additional tenns regarding pa~ments to be made by Grantee to Owner. rights of Grantee and 

O\\11er to tenninate the grant of easements, compliance \\.ith governmental requirements. representations and 

warranties by Grantee and Owner to each other. third party us<:! restrictions, and other matters. 

3. The Agreement shall commence on the Effective Date and continue until the twenty-fifth 

(25th) anniversary of the earlier of (i) che date five (5) years thereafter, or (ii) the date on which Grantee 

begins selling electrical energy generated by suhstantiallv all of the ·wind turbmcs to be mcludc<l in the 

~ > o cct (as defined in the A rccmcnt to a tltird party ~~'lrdless of whcther\V1ndpowl!r 

Faciliti~s arc_inst_allcd on the Property, and 1rn1, bc_c:xtc,~dcd for an a 1tional peri:9-d......oft,~·ent~· (20) , ·ror_s..,:t 

Grantees o uon m accordance \\tth the terms specified m the Agreement. Not,\1thstand1ng tht: forcgomg. 

Grantee may extend tl1c evclopment Period by two (2) years to the seventh (7th) anniversary of the Effective 

\\ Sl>\'DC fln ~.-11 l,.inJ~l\\11.:r \'..,m~) 
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Date pursuant to the tenns specified in the Agreement in such event the additional period of twenty (20) years 

shall be reduced to eighteen ( 18) years. 

4. This Memorandum does not supersede. modify, amend or otherwise change the tenns. 

conditions or covenants of the Agreement, and O,\-ner and Grantee executed and are recording this 

Memorandum solely for the purpose of providing constructive notice of the Agreement and Grantee ·s rights 

thereunder. The t~nns, conditions and covenants of the Agreement arc set forth at length in the Agreement 

and are incorporated herein by reference as though fully set forth herein. This Memorandum shall not, in 

any manner or fonn whatsoever, alter. modify or vary the tcm1s, covenants and conditions of the 

Agreement. 

5 . This Memorandum shall also bind and benefit, as the case may be, the heirs, legal 

representatives. assigns and successors of the respective partjcs hereto, and all covenants. conditions and 

agreements contained in the Agreement shall be construed as covenants running with the land. 

6. Except as otherwise set forth in the Agreement, Owner shall have no ownership. lien, 

security or other interest in any Windpower Facilities installed on the Property, or any profits derived 

therefrom. and Grantee may remove any or all Windpower Facilities at any time. Except for any competing 

developers of wind energy projects, Grantee shall accommodate the reasonable development of essential 

services on the Property, including any electric transmission and distribution lines and associated facilities, 

telecommunications facilities, and rural water systems, provided that such services do not interfere with the 

Windpower Facilities. 

7. Addresses of the parties are as follows: 

lfto Owner: 
(Landowner Name 1 
[Address JJ 
{Address 2) 
(Phone} 
[Emailj 

If to Grantee: 
lnvcnergy Ll.C 

Attn: General Counsel 

One S. Wacker Drive. Suite 1800 

Chicago. Illinois 60606 

Fax: 312-224-1444 

8. This Memorandum may be executed in counterparts. each of\\hich shall be dce1m:d an original 

and all of \\hich when taken together shall constitute one and the sa.me document. 

!signature page to follow I 

\\'SI)\ DC fln:-.!11 Laud1.n1 n~r :--',1111~) 
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rN WITNESS WHEREOF, the parties have executed this Memorandum to be effective as of the 

date first written above. 
··owner(s),, "Grantee" 

!Insert Landowner Name) lnvenergy Wind Development LLC 

By: _______________ _ 

Name: [Insert Landowner Name] Name: Kevin Parzyck 
Title: Vice President. Development 

ACKNOWLEDGMENT OF OWNER 

STA TE OF SOUTH DAKOTA ) 

) SS. 
COUNTY OF _______ ) 

Personally came before me this __ day of ______ , 201_, (Insert Landowner Name), 

[Insert Landowner Marital Status), who executed the foregoing instrument individually and 

acknowledged the same. 

(SE AL) 

Name: _ _____________ _ 

Notary Public, State of ________ _ 

My Commission Expires: _______ _ 

ACKNOWLEDGMENT OF GRANTEE 

STA TE OF ILLINOIS ) 
) SS. 

COUNTY OF COOK ) 

Personally came before me this da,· of _____ -'. 201 . Kevin Parz\'ck who 

executed the foregoing instrument as Vice President of lnvenergy Wind D~~elopment LLC, and 

acknowledged the same. 

(SE AL) 

Name: ----- - ------
Notary Public, State of ____ ____ _ 

My Commission Expires : _______ _ 

WSO\IX' (111~ 11 L.indl11\11.:r \'am..:( 
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Exhibit D 
Special Conditions 

1. Upon completion of constrnction, all Property discurbcd by Grantee and not required for conlinuing 

operations of the Windpower Facilities shall be restored to a condition reasonablv similar to its 

original condition. consistent with the continued use of the Property pursuant to this Agreement. 

Reclamation shall include, as reasonably required, leveling, terracing, mulching and other 

reasonably necessary steps to prevent soil erosion. Included in the scope of reclamation activities 

shall be the repair. and ,vhen reasonably determined to be necessary, the replacement of 

underground drrunage tile that was disturbed during the construction process. Grantee shall use 

commercially reasonable efforts to substantiaJlv replace removed topsoil to its general original 

l~in the exception of the access roads and wmd turbiileffiundations. ExceptfoT de . I minimus amounts Olal are removed as a consequence of construct,on, topsoil shall not be remo\'ed 

from the Property without the consent of Owner . 

• 

Exhilli1 .-\ - 2 
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Schedule of Locations: 

Record Number 

~~gal Description~ 

EXHIBIT A 
To Memorandum 

{Insert Landowner Name] Property 

Tov.:nship/ Range_ 

Total 

bhibil .\ 

Acreage 
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-------·-- - - ··- ----

Drafted by and after recording return to: 

Invenergy Wind Development LLC 

A TIN: Land Administration 

One South Wacker Drive 
Suite 1800 
Chicago, Illinois 60606 

WIND LEASE AND EASEMENT AGREEMENT 

Deuel County, State of South Dakota 

Execution of Document 

South Dakota law requires that this document may not be executed 

by the parties until at least IO business days after it has been 

de1ivered to the property owner. The property owner acknowledges 

that the document was delivered, and if applicable executed, on the 

dates set forth below. 

Date/ Days Owner Initials 

Date document 

delivered to Owner ,20_ 

Date document 

executed by Owner . 20 

Number of business 
days between delivery days 

and execution 
(excluding holidays and 

weekends) 

WSU\IK' (lu""n Lan,fown\!r ~am~J • I • 

,/ 




