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Monday, February 25. 1980 

DEPARTMENT OF ENERGY 

Federal Ener9y Regulatory 
Commission 

11 CFR Patt 292 

(Oockel No. RM79-5S, Order No. 691 

Small Power Production and 
Cogeneratlon Facilities; Regulations 
Implementing Section 2 O of the Public 
Utlfity Regulatory Pollcles Act or 1978 

AGENCY: Federal Energy Regulato·ry 
Commission. 
ACTION: Final rule. 

SUMMAAT: The Pederal Energy 
Regulatory Commission hereby .sdopts 
regulations that implement .seclion· 210 
or the Public Utility Regulatory Policies 
Act or 19i8 (PURPA). The rul s require 
electric utilities lo purchase electric 
power from and seU electric power to 
qualifying cogeneration and small po~ver 
production facilities, and provide for the 
exemption or qualifying facilities from 
certain federal and State regulation. 
lmplementaUon of these rules Is 
reserved lo State regulatory authorilies 
and nonregulated electric utilities 
UFECTIVE DATE; March 20, 1980. 
FOR FURTtiER INFORMATION CONTACT~ 
Ross A.in. Office of the General Counsel. 

Federal Energy Regu:atory Commission, 
1125 North Capitol Streel, N.E., WashingtM. 
O.C. 20426. 202-3S7--84-l6. 

Juhn o ·sullivan, Office or the General 
Counsel, Feder I Ene-rsy Regulatory 
Commiuion. 825 orlh Capi ol Slfel!I, N,E . 
Wuhington. O.C. 20-t:6, 202...JSi-8-I;-;". 

/\dam Wenner. Office or"the General 
Counsel, Federal Energy Regulatory 
Comminion. 825 North Capitol Street. IL 
Wutli1tgtoA. D.C. 2042&. 202-357-6033. 
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Bemerd Chew, Office or Electric Power 
Regulation, Feder■I Enersy .Regulatory 
Comml11lon, 825 North Capitol Street. N.E.. 
Wa1hlnaton, D,C. 20428, ZOWi'&-8284, 

SUPPLEMENTARYINFORMATIOfC 
)Hued Febnia,y 19, 1980. 

Section 210 or the Public Utillty 
Regulatory Policies Acl of1978 (PURPA) 
require■ the Federal Energy Regulatory 
Commiasfon (Commission) to prescribe 
ruiee ae the CommiHion dete,rmlnes 
neceHary lo encourage cogeneration 
and amall power producUon, including 
rule• requiring electric 11tilitiea to 
purchase electric power from and sell 
electric power lo cogeneraUon and small 
power production facilities. 
Additionally, section 210 or PURPA 
authorizes the CommHslon lo exempt 
qualifying facilities from certain Federal 
and State law and regulali~n. 

Under eection 201 of PURPA, 
cogeneraUon facilities and small power 
production facilities which meet cerlain 
etandarda and which ere nol owned by 
persona primarily engaged in the 
generation or sale of electric power can 
become qualifying facilities, and thus 
become eligible for the rates end 
exemptions eel forth under section 210 
of PURPA. 

Cogeneration facilities almultaneously 
produce two forms of useful energy, 
such ae electric power and steam. 
Cogeneration facilities use significanl1y 
less fuel to produce electricity and 
■team (or other forms of energy) than 
would be needed to produce the two 
eeparalely. Thus, by using fuels more 
efficiently, cogeneration facilities can 
make a significant contribution lo the 
Nation'• effort lo conserve Ha energy 
reeources. 

Small power production facilities use 
biomass, waate, or renewable resources, 
including wind, solar amd water, to 
produce electric power. Reliance on 
these sources of energy can reduce the 
need to consume traditional fossil fuels 
to generate electric power. 

Prior to the enaclment of PURPA, a 
cogenerator or small power producer 
seeking to establish interconnected 
operation with a utility faced three 
major obstacles. First, a utility was not 
generally required to purchase the 
electric output, at an appropriate rate. 
Secondly, some utilitie11 charged 
diacriminatorily high rates for back-up 
service to cogenerators and small power 
producers. Thirdly, a cogenerator or 
smalJ power producer which provided 
electricity to a utility's grid ran Lhe risk 
of being considered an electric utility 
dlld thus being subjected to State and 
federal regulation aa an electric utility. 

Sections 201 and 210 of PURPA are 
designed to remove these obstacles. 
Each electric utility is required-under 

1ection 210 lo offer to purchase 
available elecbic energy from 
cogeneratlon and small power 
production facilities whJch obtaln 
qualifying atatua under 1ection 201 or 
PURPA, For 1ucb purchases, electric 
utilities are required to pay rates which 
are fu11t and reatonable lo the 
ralepayen of the uUllty, in the public 
lnterest, and which do not discriminate 
against cogeneratora or small power 
producers. Section 210 also requires 
electric utilities to provide electric 
1ervlce to qualifying Iecilitiea at rates 
whJch are Juat and reasonable, ln the 
public interest, and which do not 
discriminate against cogeneraton and 
small power p:roducera. Section 210[e) or 
PURPA provides that the Commi11sion 
can exempt qualifying £acllitiea from 
State regulation regarding utility rates 
an~ financial organization, &om Federal 
regulation under the Federal Power Act 
(other than licensing under Part 0, and 
from the Public Utility Holding Company 
Act. 

I. Procedural Hislory 

On June 26, 1979, in Docket No, RM79-
54, 1 the Commission issued proposed 
rules to detennine which cogeneralion 
and small power producUon facilities 
tnay become ''qualifying'1 cogeneration 
or small power production facilities 
under section 201 PURPA. Such 
qualifying facilities are entitled to avail 
lhemselvea o{ the rate end exemption 
provisions under section 210 of PURPA: 
and qualifying cogeneration facilities 
are eligible for exemption from 
incremental pricing under Title D of the 
Natural Gas Policy Act of1978.1 The 
Commission will soon Issue a tmaJ rule 
in Docket No. RM79-54. 

Ae part of the rulemelcb1J!: process in 
this docket. the Commission issued a 
Staff Discussion Paper'on June 27, 1979, 
addressing issues arising under section 
210 of PURPA. 

Public hearings on RM79-54 and the 
Staff Discussion Paper (RM79-55} were 
held in San Francisco on July 23, 1979, 
Ch.lcago on July 27, 1979, and 
Washington, D.C. on July 30, 1979. 
Written comments were also received, 

On October 18, 1979, the Commission 
issued a Notice of Proposed Rulemaking 
under Section 210 of PURPA in Docket 
No. RM79-55. • On October 19, 1979, the 
Commission made available Ila 
preliminary Environmental Assessment 
(EA} of the proposed rules in Docket 
Nos. RM7~ and RM79-55. In a 

'MFR S8873. luly a, t979. 
144 FR 85741. November 15. 1919. 
~ 44 PR 31186.'1, July 3, 11179, 
'44 FR euoo, October z,. 1979, 

-12-

Request for Further Commenlt, • the 
Commission requested further public 
comment on both proposed rules, and on 
the findings eel forth lo the preliminary 
EA. In order lo obtain the data, view,. 
and argument• of intere,ted parties, the 
Commiasion Starr held public hearings 
1n Seattle on November 19, 1979, ln New 
York on November 28, 1979, in Denver 
on November 30, 1979, and 1n 
Washington. D.C. on December 4 and 5, 
1979. The Commission also received 
written commenL 

After consideration of the comments, 
the Com.ml88ion Staff made available a 
final draft rule on January ,W, 1980. State 
public utility commiasionel'I were 
Invited to comment on the draft at a 
public meeting held on February 5, 1980. 
Representatives of electric utilities were 
invited to comment at a public meeting 
held on February 8, 1980. The 
Com.mission Staff also made itself 
available to any other interested parties 
who wished lo comment. All of the 
comments were considered in the 
formula.lion of this final rule. 

In the Staff Discussion Paper and the 
Request for Further Comments, it was 
stated that any environmental effects 
attributable to this program would resull 
from the combined effect of these two 
rulemaking proceedings. ,\a noted 
previously, the Commission intends to 
issue final rules In Docket No. RM7~ 
in the near future. At that time, the 
Commission will also make available its 
final Environmental Assessment. 

D. Swnmary 

These rules provide that electric 
utilitiea must purchase electric energy 
and capacity made available by 
qualifying cogeneratora and 8Inall power 
producers et a rate reflecting the cost 
that the purcbaaing utility can avoid as a 
resu1t of obtaining energy and capacity 
from these sources, rather than 
generating an equivalent amount of 
energy Itself or purchasing the energy or 
capacity from other suppliers. To enable 
potential cogeneratore and small power 
producers to be able to estimate these 
Qvolded costs, the rules require electric 
utilities to furnlah data concerning 
present and future costs of energy and 
capacity on their 11ystems. 

These rules also provide that electric 
utilities must furnish electric energy to 
quelifyins facilities on a 
nondiscriminatory basis, and at a rate 
that is just and reasonable and in the 
public interest; and that they must 
provide certain types of service which 
may be requested by qualifying facilities 
lo supplement or back up those 
facilities' own generation 

1 .. FR 611177, Octo bl!r 29, 1919, 



Exhibit_DDK-1 
Page 3 of 24

I.Z211 Federal Retiater f VoJ. •s. No. 38 / Monday. February ZS.. 1980 / R • and Regulations 

The rule exempt, all quallfytns 
cogeneratfon facUltlea and certain 
qualifying ■mall power ptt)ductfon 
f acllllle1 from certain provlalona of the 
Federal Power Act. from all of the 
provisions of the Public UUlity Holdtn11 
Company Act of 1935 related to eleclric 
utfUtln, and from Slate law, regulaUns 
electric utility rate1 and financial 
ot1anl2atio11. 

The mp1ement.atton or theae rul • re• n-ed to the State regulatory 
1uthcmtle1 and oonreguJaled el~ c 
uUlltie■• Within one year of the Issuance 
of the Commi11lo11'1 rulea. each State 
regulatory authority or nonregulated 
utlllty mu■t Implement theae rules. That 
Implementation may be accomplished 
by the l111uane1t of regulation,, on a 
oaee-,by-caee basil, or by any 0th.er 
meant reaeonably designed to give 
ffect lo the Comm.lnion·, ruJet. 

UL s.ctioD-by..secdoa Auty.11 

Subpotf A-Cent!raJ Proviiiom 
292. 101 DefinitiOM, 

Thi■ section contains deHnJUona 
oppUcable to thJa part of the 
Com.mlaalon'a rulea. Paragnph (a) 
providea that term.a defined In PURPA 
have the Hme meaning a■ they have in 
PURPA. unle11 further defined In· tbit 
p.irt of the Commission's regulaUona. 
Tbe definitions ln PURPA are found n 
section 3 of that Act. 

Subparagraph (1) defines a qual Jyin 
f cility a■ a cogene-ratlon or small power 
production facility which ls a quolifyine 
racility under Subpart B of the 
Commi11lon'a regulations, Tho1e 
regulation, Implement eection Z01 of 
PURPA. and are the eubject of Docke1 
No. RM79-M. 

Subparagraph (2) defines "purchase" 
ae the purchaae of electric energy or 
capacJty or both &om a quallfylna 
racllity by an electric utility. 

Subparasrapb (3) defmee '"ule~ aa I.he 
ule of elecbic energy or capadty or 
both by an electric utility to • qvallfyins 
fadllty. 

ln the proposed rule. 1ubplll'8graph {4) 
defined .. ,yatem emergency" 81 a 
condition on a utility's system ''which Is 
likely to reault In disruption of ■ervtce lo 
a elsnlncant number of cuatomere or 11 
likely lo endanser lile or property ... In 
respon,e lo c:ornment■ noting the 
dlfflculty In determinlns whal 
conaUtulea a "1lgnificant number" of 
cualomer■• the Commiaaton hH 
amended the definition lo ,.a condltfon 
on an electric utility'• ayalem wh ch • 
llkely to reauJI in imminent signific:anl 
disruption of service to cuatomer1. or 
mmlnentJy likely to endanger life or 

property." The emphasie la placed on 
1he algnifloance of lhe disruption Gf 

service. rather than on the number ol 
customers affected. 

Subparagraph (5) dennea "rate" at 
any pri~ rate, charge, or cla111iftcation 
made. demanded. ob1&rved or received 
with respect to the 111 or purchaaa of 
electric eJ:1ergy or capacity, or any rule. 
regulation. or practice reapecting &llJ' 
auch rate. charge, or daa,ificalion. and 
any mntract pertalnins to the aale at 
pu.rchue ol e.ledric fflet'IY or capadt:J. 

In the propoaed Nie. ■ubparagrapb (8) 
defined "avoided eoata .. 81 lhe com 10 
an electtto utility of ene'lll)' or capacity 
or both which. but ror the purchase &om 
a qualifyiq fa.dlity, the electric utility 
would senerate or con,truct ilaeU or 
purchase &om another 1ource. Thit 
definition la derived from the concept of 
"the incremental coil to the electric 
utility of altemalive electric energy'' ael 
forth tn 1ectfoo 21.0(d} of PURPA.11 
lndudn both the fuced and the rwmina 
coats on an eJectrlo utiJlly sy1lem which 
can be avoided by obtalnlns energy or 
capacity from qu&l lfyln, racililiea • • 

The costs whloh an electric utility can 
avoid by makina 1uch pwcltase, 
generaJly can b claulfled aa "energy·· 
coat, or "capacity" co11a. Energy cost• 
ere the variable coslt a11ociated l\,'lth 
the producUon or electric enersY 
(kilowatt-houra}, They repreaent the coal 
or fuel. and ■ome operating and 
maintenance expeoaea. Capacity coat• 
are the coat■ associated wilh providing 
the capability to deliver energy: they 
collllisl primarily of lhe capital costs of 
faciliti~. 

II, by purchulna electric energy lrom 
a qualify~ raclllty, a ulilJty can reduce 
its energy co1!1 or can avoid purchasing 
energy from another utility, the rate for 
a purchase from a qualifying facility is 
to be based on those energy costs which · 
the utility can thereby avoid. If a 
qualifying facility orrere energy of 
sufficient relJabilily and with sufficient 
legally enforceable guarantees or 
deUverabillty to permit lbe purchaslns 
ele<:tnc utility to avoid the need to 
constmcl a seneratlng unit, lo build a 
smaDer, le11 expenalva plant, or lo 
reduce firm power purchase■ from 
another utillt,. then he ralea for euch a 
purchase wil be baeed on the avoided 
capacity and energy costa. 

Tbe Commiu.lon haa added lhe term 
"incremental" to modify the costs which 
an electric utlJlty would avoid aa a 
result or making• purcbaae &om a 
qualif)'ing (acllity. Under the principle. 
of economic diapahlb, utiJHiea generaUy 
ham on laat and turn off fint their 
generatins unite with the highest runnins 
cost. At any siven II.me, an ec;onomicalty 
dispatched utility can avoid opera line 
It■ highest-cost unit, aa a result of 
makin, a purchete from a qualifylns 

facility. 111e utility"a avoided 
lnc:remental coat.a (and not average 
,yetem coat.a) should be used to 
calculate avoided coat.I. With regard to 
capacity. lf • purchaae from a qualif)'ina 
facility pennlta the utility to avoid tha 
addJtioa of aew capacity. then the 
avoided co,t of the new capacity and 
not the av rap embedded ayatem coal 
of capa~ty abould be used. 

Ma:nr comment.a noted thal the 
deflnJUon of "avoided co■ t'" In the 
propoaed ru.l• Wled lo link the capadly 
co la which a utility mlshl avoid a■ a 
retult of purc:hHlng eJectrtc energy or 
capacity or both from a quallfytns 
facility wttb. the eo.ergy coat■ associated 
with the new capaclty. Uthe 
Commlaalon required electric utiUtiea to 
baae lhelr ralet for purchaaee from a 
qualJ9'in8 f.ad.Uty on the high capital or 
capacity coat of • bue load unll and, In 
addJtlon. provt4.ed that the rale for the 
avoided energy ahould be baaed on lh.e 
hip enel'I)' coat BBsoclated with a 
peakina unit. the electric utlliUea' 
purchued power expen11e1 would 
exceed the incremental coat or 
altemaUve electric energy, contrary to 
the Umltation aet forth in the lasl 
sentence of section 21o(b). 

One W8)' or determintns I.he avoided 
coat la to calculate the total (capacity 
and energy) caste that would be 
incuned by I utility to meet a spec Red 
dem nd In comparison to the coal tha t 
the utility would incur if it pW'Chased 
energy 01' capacity 01' both from a 
qu Ufytn, facility to meet part or 1111 
demand. and 1upplied Ila remaining 
needa &om ltl own facilities , Th 
d.iff erence between the1e two figures 
would represent the utility'• net avoided 
cost. 1n thla case, the avoided coals are 
the exce111 of the total capacity and 
energy coat of the system developed In 
accordance with the utility'• optimal 
capacity expan,lon plan.• exc(udfna th 
qualifying facility, over the lotal 
capacity and energy coat of the sy9tem 
(before payment to the qualifying 
facility) developed in accordance wltb 
the utility'• optimal capacity expansion 
plan Jncludina the qualifyins fac llty. • 

Subparagraph (7) definee 
''Int rcoMectloo coat■ ' aa the 
reaaonable coat■ of connection. 
1wllchtn,. metering. tranamiesion. 
d 1bibu1Jon. tafety provfalon1 and 

• All optima! ~ •~ pl n • ,,-
.tula ,_ Illa addlUCIII of - PMn!lllll •nd 

truaam ulaa r.c£l lift wMc:IL baaed oe 
eiuuruMtloa ol capital, fuel. OJ!ffl'llna •nd 
Ola ntllNln. wffl met a 11Ull1y prof,t ttd 
loecf "- .. 1111 lo.Mt lollll CCNt. 

• ~ lhl Nie Md i-amble, Ill. phrw• 
"•Ml'D • a,-cltf"" -.I. Thia phraM It 
nlu.ded • ~ Iha ~d111 Ind encru C011te 

aUOC!lel.ed wlll! dw cap■cll7, If lhe purchu■ 
ln11c,h,w boll~ a, capacity, 
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edmini1trattve cotl1 incurred by the 
electric utility clirectly related to the 
installation and mainl.enance of th 
physical f11cllitie1 necessary to pennil 
lnl.erconnected operation, with a 
qualirying facility, to the e-xtonl l'Ucb 
costs are in exceat of the comspond ng 
cos11 whJch the electric utilily would 
have lncwnd lf it had not engased n 
interconnected operations. bu! inst d 
i,enerated an equivalent amount of 
energy Ir U or purchased an eqvlvttlen1 
amount of el clric eoe.rgy or capacity 
from other aourcea. Interconnection 
cost, do not Include any cost• includt!.d 
In the calculation of avoided costa. 

The Commission has clarified th.is 
definition to include distribution and 
udmlnistrallve costs &Hociated with the 
interconnected operation, In rnponse to 
comments Indicating that the proposed 
rule wa1 vague in these reapeclL Tbi1 
de ioilion i• dealgned to provide the 
St le regulatory authori1iea and 
nonregulated electric utilities with the 
Oe fb Illy lo ensure lhal aU costs which 
are shown lo be reasonably incurred by 
1be electric utility as a result of 
mtt:rconnection with I.be qualifying 
facilily will be considered as part of 1h11 
obllg111ion of the qualifying facility 
under I 292.306. These costs may 
include. but are not limited to, oper ting 
;ind m lntenance expenses, lhe cosl or 
nstaJI lion of equipment elsewhere oo 

the utll ty'1 system 11ecessita1ed by th • 
nterconnection, and reasonable 

insurance expenses. However. the 
Commi88ion does no! expect that 
litigation expenses incurred by th 
ut Illy involving thia Beclion will be 
considered a legitimate lnterconnecl1on 
cost lo be bome by the qualifying 
fucillty. 

C rt In lnterconneclion costs mtty be: 
mcurred ea a result of saJea from A 

utility lo a qualifying facility . 11, 
Cammi slon notea that the Joinl 
Explanatory Stateme.nt of 1he Comm llt'c 
or Conferenc (Conference Report) 
prohibit, the use or "unreasonable ro1 
structure impediments, such a 
unreasonable hook up charges or olher 
discriminatory practicea .. :· 1 This 
proh bltlon la reDected In§ 292,306fa) of 
these Tulea, which provides that 
interconnection costs must be assessed 
on a nondlacrimlnelory baais with 
respect lo other customers wilh slmilur 
load characteriallcs. 

A qualifying racllity which. ,s alre11dy 
rnterconneoled with an electric ulilit" 
fot purpose, or sales may seek to · 
es111blish lnlerconnection for the 
purpo e of u.Ulity purchases rrom thf' 

• Conference Reporl on H.R. 40111, Pull lit Ullllt} 
~l1julw1ory Pollcle• Acl of 1978. H. Rep, Nn 1'M, 1111 
q:, ,11 Cons .. 2d Seu. (1978). 

qualifying f.acility. ln lhl• c:aee, the 
quallfyfog facility may have 
compen.aaled the utW\y for ill 
ioterconnecUon coal.I with respect to 
aales to the qualifyin., facility, either as 
part of the utility'• demand or energy 
charges. ot tbto"8h • separate customer 
charge. U thia I• rhe ca1e, the 
intuconnectioo coata •Hoclated with 
the ptachaae include on.ly tba&e 
additional lotercoMection e p~i 
ncuned by the electric utilit aa a resuh 

of the purchase, and do not include any 
portion of the interoonnect on coats for 
which the qualifyJng f aoillly hH already 
paid through Ila retail rates. 

One commenl recommended that the 
definition be revlaed lo cover "all 
identifiable co1l1, lncluding but nol 
limited to, the cosll of interconnection 
, . . resuJting from Int rconnected 
operation". The CommlHion rejects this 
,uggealioo in order to malnlain 
consistency with t. lnlllal 
determination lo aeparale lhe ulllity'1 
avoided coal• wllh regard to purchases 
from quaJi(yins taciHUea. from the costs 
incurred aa a resull of lnlercoMection 
with a qualifying facility . Accordingly, 
legitimate cosls oot recovered pursuanl 
to lrus aection can be netled oul in the 
calculation or avoided coals. 

This definition also incorporates the 
concept from the propoaed rule, as 
clarified in an erratum no!lce,1 thal 
these costs are limiled lo the nel 
increased iolerconnectJon co ts imposed 
on an electric utility compared to those 
interconnection co1ta t would have 
incurred had it .generated the energy 
ilielf or purchased an equivalent 
amount of energy or capacity from 
another source. 

This section or the rule contains 
definitions of "supplementary power", 
"back-up power", "inlerruplible power", 
and "maintenance power" which did 001 

appear in lhe propoe d ruJe. 
Subparagraph (8) defines 

"supplementary power" a electric 
energy or capacity, 1uppUed by an 
electric utility, regularly used by a 
qualifying facility n addition lo tha1 
which lhe facility generates llseU. 

Subparagraph (9} defines "back-up 
power" as eleclJ'ic energy or capacity 
supplied by an eleclrio ulllity to replace 
energy ordinarily generated by a 
facility's own generation equlpmenl 
during an unscheduled outage of the 
f11cillty , 

Subparagraph (10) defines 
.. interruptible power' ' as electric energ, · 
at capacity supplied by an electric 
utility subject lo interruption by the 
electric utility under spec fled 
conditions. 

•44 Fil 6:JlH. Novemlicr 2. 197g, 

Subparqrapb [U) define, 
"malntenaoc:e power" u eleclric ~ergy 
or capacity eupplied by an eJe~lrlc 
utiU ly dur ng tclteduJed outasea or the 
qualifying facUlly. 

Svbporl C-A.f'T(Jngements Between 
Electn'c Vtilities and Qualifying 
Cogen~rotion and Small Power 
Production Facilities Under Sectlon Z:10 
of lhe 'Public UI 1/ty Regulatory Pollcies 
Actof1916 
I 292,301 Scope. 

Section 292,301(a) describes lbe .c;ope 
of Subpar1 C of Part 292 of the 
Commiation'a rules. Subpart C apples 
to sales e.nd purchases of electric energy 
or capacity between qualifying 
cogeneralion or small power production 
facilities llftd electric utilities, and 
acti<m1 related lo web sales and 
purchaaea, Section 292,301(b)(J) 
provides that this subpart does nol 
pr-eclude negotiated agreements 

elween qualifying cogenerato.rs or 
malJ power producers and electtic 

ulilitlea which differ from rates, or tenns 
or conditions which would otherwise b 
requJred under the subpart. Paragraph 
(b)(2) states that this subpart does no1 
affect the validity of any contract 
entered Into between a qualifying 
facility and an electric utility for any 
purchase. •• 

Paragraph (b)(l) reOects the 
Commission's view that the rate 
provision• of section 210 of PURPA 
apply onl)' if• qua.UJyiJlg cogenerator or 
small power production.racility chooses 
to av ii luell of that section. 
Agreements between an eJectric utility 
and a qualifying cogenerator or small 
power producer for purchases al rates 
different than rates required by these 
rules, or under terms or conditions 
different from those ael Iorlh in thes 
rules, do nol violate the Comm.ission'ti 
rules under aection 210 of PURPA. The 
CommiHlon recognizes lb.at tbe abiUl)' 
of a qualirytng cogenerator or small 
power producer to negotiate wilh an 
electric utility ia butltea&ed by lhe 
exislence of the rights and protection11 of 
these rules. 

Some oomments 1tated thal paragrep~ 
(b){2) wmild unfairly penalize 
cogeneralora and small power producers 
who, prior lo the prom1118ation of these 
regulationa. entered into binding 
contract, with electric utilities under 
Jen ravorable lenm than might be 
obtuinable unde: lhese rules. The 
Comml II on nterprels its mandate 
under ectlon 210(a) to prescribe "such 
rules as ii determines necessary to 
encourage coscneration and ,mall 

•• Tho l11nn "pw-chiiM" 11 defined In I 292,101 I LI) 
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power production • • ... lo mean that 
the total costs lo the utility and the rates 
to its other customers shou1d not be 
greater than they wouJd have been bed 
the utlUty not made lhe purcbaee from 
the qualifying racllity or qualifying 
facilitJea. That a cogeneration or small 
power production facility enlered,into a 
binding contractual arrangement with 
an electric utility indicates that it it 
likely that aufflc(enl inc.entive exiated. 
and t.hat the further encouragement 
provided by theae rules waa not 
nece&11ary. As a r suit. the Commission 
baa not reviaed thlJ p.rovislon. 

f 292.302 A vailobility of electric utility 
system cost data. 

Aa the Commisalon observed ln the 
Notice or Proposed Ru1emaldng, ln order 
lo be able to evaluate the financhd 
fea1ibilJty of a cogeneration or 1mall 
power prod11ction facJUty, an Investor 
neech to be able to estimate, with 
reasonable certainty, the expected 
retum on a potential investment before 
construction or 8 facility. Thia return 
will be determined In part by the price 
at which the qualifying facility can sell 
Its electric output. Under I 292.304 of 
these ruJea, the rate al which a utility 
muat purchase that output is baeed on 
the util ty's avoided costs, laklng ·Into 
account the factors set forth 1n 
paragraph (e} of that section. Seclion 
292.302 of these rules la intended by the 
Commiulon to aasist thoae needing data 
from which avoided costs can be 
derived. It requires electric utllltJea to 
make available to cogeneratora and 
smalJ power producers data concerning 
the present and anlicfpated future costs 
of energy and capacity on the utility's 
1ystem. 

In the preamble lo the proposed rule, 
the Commission atated that moat electric 
utilities will have prepared data 
containing some of this infonnallon in 
compliance with the Commission's rules 
Implementing seotlon 133 or PURPA. 
Several commentere observed that the 
marginal cost data required lo be 
provided pursuant to aecUon 133 cannot 
be directly translated Into a rate for 
pun:hHefl. The Commission baa. 
clarified paragraph (b} to em-pbaafae that 
these data are nol ntended lo represent 
a rate for purchaaes from gualifyins 
facllltlea . Rather, these data are to be 
considered the first step in the 
det.ermlnation of such a rate. 

The Commission b s aJso revlaed thla 
section 10 that the rates for purcha1e1 
can be more readily calculated from the 
data produced. The Commission has 
changed paragraph (bJ(3~ to provide hat 
a u Uty 1hall submit the a99oclated 
energy coat or each planned un l 
expreaaed in kilowatt-houra (kWh) 

along with the e.st{mated capacity cost 
or planned capacity additions. Thi e 
change le Intended to ensure that the 
calcuJaUon of avoided costs includes the 
lower energy costs that might be 
as.societed with the new capacity. The 
Cornmisslon points out that the 
determination of a rate for purchases 
from a qualifying facility which enables 
a utility to defer or avoid the addition of 
a new unH .must also reOect the hours of 
expected use or the deferred or avoided 
capacity addJtlon. 

The coverase under paragraph (a) of 
th11 aeotloo i the same as that provided 
pursuant to aection 133 of PURPA and 
the Commlaslon'e rules Implementing 
lha I aectJon.11 As noted In the Notice of 
Proposed Rulemaking, section 133 o{ 
PURPA applies to each electric utility 
whose totaJ sale, of electric energy for 
purposes other than resale exceeded 500 
million kWh during any calendar year 
beginning after December 31, 1975, and 
before the immediately preceding 
caJendar year. 

Paragraph {b) provides that each 
reguJated electric utility meeting the 
requirements of paragraph (a) must 
furnish to Its State reguJatory authority, 
and maintain ro, public inspection, data 
related to the costs of energy and 
capacity on the electric utUity'a system, 
Bach nonregulated electric utility also 
mual mainlaln such data for public. 
lnspecUon. 

In responae to comments received, the 
Commission has extended the date by 
which these data must be first provided 
lo November 1, 1980, and changed the 
second date to May 31. 1982, to conform 
lo the dates required by the 
Commission' s regulations implementlng 
section 133 of PURPA. The CornmJaslon 
haa added paragraph (d) to aJlow Ii 
State regulatory authori ty or 
nonregu]ated utility to use a different 
approach than that provided in 
paragraph (b), As part of that substitute 
program, a Slate regulatory authority or 
nonregulat d electric utility could 
provide th t coal data be updated more 
frequently than every two years. 

Subparagraph (1) of paragraph (b) 
requires eacb electric udlity lo p:rovtde 
the estimated avoided coat of energy on 
Its eystem for various level of 
pW'Chases from qualifying facilities, The 
levela of purchases are to be stated tn 
blocka of not more than 100 megawatts 
for systems with peak demand 0£1000 
megawatts or more, and in block• 
equivalent to not more than ten pertenl 
of system peak demand for systems leH 
than 1000 megawatts. Th a information 
is to be stated on a cents per ldlowa t­
hour basis, for daily and seasonal peak 

11 u FR 511687, Oolober 11. 1919. 

and off-peak periods. for lbe current 
calendar year and for each of the nexl 
five years. 

Subparagraph (2) of paragraph (bl 
requires each electric util ity ro provide 
Its schedule for the addition of capacity. 
pl Med purchases of firm energy and 
capacity, and planned capacity 
r lirements for each of the next ten 
yeana. 

Subparagraph (3) of paragraph (b) has 
been revised. 89 discussed previously, 
so that the costs of planned capacity 
additions include the associated energy 
coats, 

The Commlasioo received comment 
noting.that some States have · 
implemented or are planning lo 
implement aJternatlve methods by 
which electric utJlities' system cost data 
wou1d be made a ailable. ln order to 
prevent the preparation of duplicative 
data where the alternative method 
subst,antiaJly deviates from the 
Commiuion approach, the Commission 
baa added paragraph (d). This 
paragraph provides that any Slate 
regulatory authority or nonregulated 
electric utility may, after prov ding 
public notice in the area served by the 
utlllly and after opportuni1y for public. 
comment, require data different than 
that which are otherwise required by 
lh1s section if It determines tha t avoideu 
coats can be derived from such data. 
An Stale regulatory authority or 
nonreguJated utll ty shall not fy the 
Commission within 30 days of any 
determination to suatitute data 
requirements. 

lt a qualifying facUily .finds that the 
allematlve regulrementa do not provide 
suffJolent data from which avoided costs 
may be derived, the qualifying facility 
may aeek court review of the ma lier as 
II can with regard to any other aspect or 
the State's implementation or this 
program. 

A qualifying facility may wish lo sell 
energy or capacity lo an electric uUlity 
whJcb la not subject to the repor ing 
requirements of paragraph (b). In thal 
event, paragraph (c) provides that, upon 
request of a qualifying facility. an 
electric utility not otherwise covered by 
paragraph (b) musl provide data 
sufficient to enable the cogenerator or 
small power producer to estimate the 
utility'• avoided cost,. JI such utility 
does not supply the requested data, th 
quallfyin facility may apply to the St t 
regulatory authority which has 
retemakin8 authority over the utility r 
to this Commisaion for an order 
requiring that the information be 
supplied. The consideration or uch 
application, should take into account 
the burden imposed on the small 
uUUtiea. 
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An electric utility·whkh Is legall 
obligaled to obtain alJ of its 
requinroenta far electric energy and 
capacity from another utility may 
pro,·ide the date provided by its 
supplying utility and the rates el which 
11 curtently purchases such energy and 
capacity for any period during which 
1hi1 obligaUon will continue. The 
wholes le rates may require adjustment 
n order to reflect properly I e avoided 

costs. Thia is discussed later lo this 
preamble under I 292.303. In the ca ■e of 
small, non-generating utilitle , lhe 
r qulrementa of this section will be 
considered to have been satisfied If 
these cost data are readily available 
from the supplying utility. 

Numerous comments menlioned thut 
the proposed rule did not sddres the 
i sue of validation of the data to be 
provided pursuant lo this sectfon, As 11 
r .suit. t.h Commiasion has added 
par11grapb (e) which provides tbal a 
data submilled by an electric ut lily 
under this ection shall be subjecl t 
re,·iew by It• State regulatory authorily 
P.sr~graph (e)(2J places the burden of 
providing support for the data on lhe 
ut11!1y supplying the data . 

~ 292.303 Eleclrlc ulUlty obllgatlorn under 
thlB subpart. 

c ion 210(aJ of PURPA prov d lha1 
th Commission prescribe rules 
rPqu r ng electric utiliti es lo offer t 
r,urclta,e electric energy from quallfyins 
fac Illies. The Commission inlerprels 
this provision to impose on electric 
utilil es an obligation lo purchase all 
e_le .Irie energy a.nd capacity made 
r1vaih1ble from qualifying facllllies with 
which the electric utility is directly ~r 
indirectly Interconnected, excepl during 
periods described in i 292.3041f) or 
during system emergencies. 

A quai l fy ng facility may &ee to have 
a utiJ ty purchase more energy or 
c pacity than the"utilily requires lo m el 
l total system load. In such a case. 

while the utility is legally obligated 10 
purcha e any eneTgy OT capacity 
provided by a qualifying facility , ttw 
purchase rate ahouJd only Include 
pc1yme11t for energy or capacity which 
the ulillty can use to meet its tot I 
ystem load, These rules impose no 

requirement on the purchasing utility to 
ti Ii, r unusable energy or capacity 10 

,mother utility tor t1ubsequen1 ale 

~ 292.303(•) Obllgation to purcn 11: rom 
quail ng fae'IIIUea. 

; 292.303(d) Tran1mlaslon to olh4tr 
•1t1ctrlc utllltl••· AO-Requlremenl Con1rec11 

Se\'eral commenters noted lhal the 
11ldit?11 t on to purchase from qualifying 
facil ties under this section m ghl 
i:vnnlc l with contractual commitmunli; 

mto which lhey bad entered requiring 
them to purchue aU of their 
requirementa from • wholeaale 1upplier. 
One commenter noted that. wtlh regard 
lo all-requJremenll rural electric 
cooperatives. any ·Jmpalnnent oF the 
obligation to obtain aU of a 
cooperative'• requtre.rnent1 from a 
generation and tran,mfuion cooperative 
might affect the financing ability of tbs 
generation and traneminlon 
cooperative. The Comm.188lon observes 
that. in general. lf it permitted aoch 
contractual provlt1lon1 to ovenide the 
obligallon to purchaee from qualifying 
facilities, these contractual devices 
might be used to binder the development 
of cogeneration and small power 
produclJon. The Commlasion believes 
that the mandate or PURPA 10 
encourage cogen ration and small 
power production requites that 
obUgalions lo purchase under thts 
provision aupersed_e contrai;tuaJ 
restriclions on a uUI ty'• abilily lo 
obtain energy or capacity &om a 
qualif)ring facility. 

The Commission has, however, 
provided an alternate means by which 
any electric utility can meet this 
obligation. Under paragraph (d), if the 
qualifying facility consents, en all­
requlremenls utility which would 
otherwise be obHgated lo purchase 
energy or capacity from the qualifying 
racility would be pe.rmltted to transmJI 
the energy or capacity lo its supplying 
utility. In most instances, I.his 
transaction would actually lake the form 
of the displacement of energy or 
capacity that would have been provided 
mder the all-requirements obligation. lo 

this case. the supplying utility is deemed 
to have made the pul'tlhase and, as a 
result the aU-requlrem.ents obligation is 
not affected. 

Jn addition, i! compliance with the 
purchase obligation would lmpose a 
special hardahip on an aJl-requlremeols 
customer, the Commiarlon may consider 
waiving such purchaae obligation 
pursuant lo the procedures eel forth in 
t 292,403. 

Tra11smission to Other Facilwes 

There are several circumstances in 
which a qualif)ing facility might desire 
that the electric utility with which it is 
nterconnected nol be the purchllBer of 

the qualifying facility'a energy and 
capacity. but wouJd prefer Instead the 
an electric utility with which the 
purchas:in, utility 1s lntercoMected 
make such a purchase. lr. for example. 
lhe purchasing utility is a non-genersling 
utility, its avoided cos ta JI be the price 
of bulk purchased power ordinarily 
based on the a verage embedded cost of 
capacity and avera,ge energy cost on its 

1upplylns utility'• ayslem. A• • re1ult 
the rate to the qualifyinJ facility would 
be baaed on thote average co111. IL 
however, tbs qualilyins facility'• outpul 
were purchased by the arupplyin, utility. 
Ila output ordinarily will replace the 
highest coat energy on the ,upplylne 
utility'• sy,tem at that time, and it.I 
capaci~ might enable the supplyiag 
utility to .void the addition of new 
capacity, Tbut. the avo ded costs of the 
tupplylos uUllty may be higher than the 
avoided c:os or the non-generating 
utiUty. 

Thia would not appear to be \he caee 
If the qualifying facility offers to 1upply 
capacity and energy ln a aituatron ln 
which the 1upplying utility is In an 
exoeH capacity tltuation. Sfoce the 
supplying utility hae excess capacity, It 
avoided coata would lncJude only energy 
costs. On the olher hand, if the avoid d 
cost were baud on lhe wholesale rate 
lo the all-requirement• utility, the 
a olded coat would Include lhe demand 
charge Included In the wholesale rate, 

hlch would usually reflect a.n 
allocation or a portion of the fixea 
charges a111oclated with excess 
capacity. 

Use of the unadjusted wholesale rare 
fails to lake Into account the effect of 
reduced revenue to the supplying utility 
ea a result of the substitute of the 
qualifying facility's output for energy 
previously supplJed by lhe supplying 
utlllty. As the leve) of purchase by the 
all-requirements utility decreases, the 
supplyin, utJlily't fixed coats will have 
lo be allocated over a smaller number or 
units of outpuL ln effect, the loss In 
revenue lo the aupplying utility will 
cause the demand charges to the 
supplyiQ,a utility'• CWJlomera {includilll! 
the all-requiremeoll customers 
inlercoMected with the qualilyins 
f11cillty) lo Increase. Under the deCinilion 
of ''avoided coats" in Iha section, the 
purchasing utility must be in the same 
financial po&ltion Jt would have beeo 
had ii nol purchased the qualifying 
recility'a oulput. Al a result, rather than 
allocallng 11.1 loaa in revenue among all 
of Its customere, in this situation the 
supplying utility should assign all of 
these Joa■ea lo the all-requirements 
ullllty. That uUlity •hould, in tum. 
deduct thea lonee from its previousl)r 
calculaled avoided cost,. and pay the 
quali!ying facillty •ccordinsly. 

Under these ruJn. certain amaJI 
eJectric ulil tJ • are no1 required 10 
provide aystem cosl data, except upon 
reque1t of a qualiryins facility. If. with 
the consent of the qualifying facility, a 
small electric utility chooses to lransmll 
energy from the qualifying facHity to s 
second electric utility, the small ulllily 
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can avoid the otherwise applicable 
requirements I.hat it provide the system 
cosl dale for the qual fying facility and 
that t purchase th• energy itsetr. 
Howevee. the ability to transmit a 
purchase to another utility Is nol llmlted 
to these smaller systems: It appllee to 
any utility. 

Accordingly. paragraph (dJ provides 
that a utility which receives energy or 
c.apaci y Crom a qualifying racillty may, 
with the CODHnt of the qualifying 
racU ty, ttansmH such energy to another 
electric utility. However, if the first 
(acU ty does not agree to tranamit the 
purchaaed energy or capacity, ii retsina 
the purchase obligation. In addition, If 
the quallfylng facility does not consent 
to transmission lo another utility, the 
Orat utility retains the purchase 
obllgatlon. Any electric ulillb' lo which 
1uch energy or capacity le delivered 
must purchase thia energy under the 
obllsatlons set for1h in these rules as if 
the purchase were made d rectly from 
the qualifying reality. 

One commenter elated that th s 
provl1ton could result tn energy be ng 
tranemltted to a utility which haa littJe 
or no Jnformation regarding the 
rellablllty or the qualifying facility . The 
CornmJaslon believes that, prior to these 
traneacUona occurring, it will be In the 
Interest of the qualifying facility lo 
Inform any ulility to which ·energy or 
capacity 11 delivered, of the nature of 
chose deli erles. so Iha! such energy or 
upaclty can be usefully inregr led into 
that utility·• power supply. 

Several other commenters believed 
that this provision weol beyond the 
authority or section 210 of PURPA­
namel)', that the Commission cannot 
require the fint utility to wheel the 
power nor the second uU!lly to buy the 
power. First, the Commi&11lon notea that 
1h11 tranaml11ion can only occur with 
1h con1ent of the utility lo which 
en l'8Y or capacity from the qua! fylng 
facility ls made ava1lable. Thus. no 
utility 11 forced to wheel. Secondly. 
Hctlon 210 does not limit the obligation 
to purohoae to any parUcuJar ulllily: 
nther, I 11 a generaUy applicable 
requirement. 

Paragraph [dJ provides that charges 
for transmiseion are not a part of the 
rate which an electric utlllly to wh ch 
enefSY (1 transmitted ia obligated to pay 
the qualifying feci)jty. In the case of 
eleclrlc ulilitie11 not subject to the 
Jurl1df ctlon of this Comnuasion, these 
cbusea ahoold be detennined under 
appl ceble State law or regulation wh ch 
m,y pennll agreement between the 
qual!Fylng facility and any electric utility 
which transmits energy or capacily with 
the consent of the qualifying faolllty . For 
utilitlea subject to the Commlsslon'11 

jurlscficl:ion under Part II or the Federal 
Power Act, these charges will be 
determined pursuant to Part n. 

The electric utility to which the 
electric energy la transmitted has the 
obligation lo purchase-the energy at a 
rate which reflects the costs that it can 
avoid as a result of making such a 
purchase. In case9 In which electricity 
actually travels across lhe transmitting 
utility's system. lhe amount of energy 
de1ive ed will be len than that 
transmitted, due to line losses. When 
this occurs, the rate for purchase can 
reflect these losses. ln other cases, the 
energy supplied by the qualifying faciJity 
will displace energy that would have 
been supplied by ilie purchasing utility 
lo the transmitting uUlity. In those cases, 
a unit of energy supplied from the 
qualifying faell ty may replace a greater 
amount or energy from the purchasing 
utility. In lhat case, the rate for purchase 
should be Increased lo reflect the net 
gain. These provisions are also set forth 
In paragraph (dJ. 

§ 292.303/b) Obligation to sell to 
qualifying focilllJ'es. 

Paragraph (bl sets forth lhe statutory 
requirement or section 210(a) of PURPA 
that each electric utility offer to sell 
electric energy lo qualifying facilities. 
The Commission observed ln the Notice 
of Proposed Rulema1dng that State law 
ordinarily aets ou the obligation of an 
electric utility to provide aervice lo 
customers located within ts service 
area. In most nstances. therefore, this 
rule will not Impose addiUonal 
obligations on electric utilltiee. 

It is possible that a qualifying facili ty 
1ocated outside the service area of an 
electric utility might require back-up, 
maintenance, or other types of power, 
The Commission believes that the 
instructions of section Zl0(a) of PURPA 
that it issue rules "aa It determines 
necessary to encourage cogeoeration 
and small power production • • "" 
mandate that it auure that such 
facilities ere able lo fulfill their needs 
for service. 

However, the Commission also 
recognizes that State and local law 
limits the authority of some electric 
utilities lo construct lines outside of 
their service area, Accordingly, the 
Commission requires electric utilities to 
serve any qualifying faolllly, and, 
aubject to the realrlction contained 
therein, to lntetGonnecl with any such 
facility ea requjred In paragraph (c). 
However, an electric utility Is only 
required to construct lines or other 
facilities lo the extent authorized or 
required by State ot local law. As.a 
result, a qualifying f cillty outsidl! the 
eervice ores of a utility may be required 

lo bulld Its line into the service are 
the utility. 

§ 292.303(c) Obligation to lnterconntw 
1n the Notice of Proposed Rulemakln~. 

Iha Commission used the interpretation 
set forth in the Staff Discussion Paper, 
th I the obligation to interconnect with 
a qua!Hy ng facility is subsumed wilhin 
lhe requiremenl of section 210(a) 1h l 
elee\ric utilities offer lo sell electric 
energy to and purchase electric eoe 
from qualify ng facilities . The 
CornmJssloo obse ed that to hold 
otherw se would mean that Congress 
ntended to require that qualifying 

facilities go through the complex 
procedures slmply lo gain 
interconnection, contrary to the 
mandate of section 210 of PURPA to 
encourage cogeneration and small 
power production. 

During the comment period, th s 
q,uestlon was further explored, and II 
was 1u ested that the Commission has 
ample authority under the general 
mandate of seclion 210[a) of PURPA­
namely, that It prescribe rulea necess;iry 
lo encourage cogeneration and am1:1II 
power production-to requlre 
In terconneclion. 

While these interpretations received 
substantial support in the comments 
subm !led, they were al the same lime 
criticized on the theory that section 
210(e)(3) or PURPA does no provid 
that a quaU!ying facility may be 
e empt d (rom section 210 of the 
Federal Power Act (added by section 
202 or PURPA and providing certa n 
tnterconneclloo authority) and lha t this 
interconnection section specifically 
Includes qualifying cogenerators and 
email power producers in its 
applicability. These commenters 
contended that since section 2t0 of the 
Federal Power Act deals e pllcllly with 
the aubjecl of Interconnections between 
qualifying fac ilities and elect ·c ulllllie . 
no other secUon of tha Acl can be 
interp led as also granting authority on 
that aubfect, as such an interpretation 
would render the express provi ion 
"11urplueage". 

With regard to these criticisms, the 
Commission observes lhat this argument 
might be tenable In the situation in 
which the eeotlon of the legislalion 
which deale explicitly with the subj c l 
does not contain an express provision 
that 1111 not to be considered the 
exclusive authority on the subject. The 
Commi11ion notea that section 212 of be 
Federal Power Act {89 added by aecl on 
20t of PURP ) sets forth certain 
determ nations thet the Commlnton 
must make before It can lasue an order 
under elthei section 210 or 211 of the 
Federal Power AcL 



Exhibit_DDK-1 
Page 8 of 24

Federal Register / Vol. 45, No. 38 / Monday. February 25, 1980 / Rules and Regulations 12221 

Section 21 Z(e) states thal no provision 
of section 210 of the Federal Power Act 
shall be treated ''(1) as requlring any 
person lo utilize the authority of 11uch 
seclion 210 or 211 in lieu or any other 
authority of Jaw, or (2) aa limiling, 
impairing, or olherwise effecLing any 
other authority of the Commission under 
any other provision of law." Thus, the 
Federal Power Act. as amended, 
expressly provides that the existence of 
authority tlilder section 210 of the 
Federal Power Act to require 
interconnection is not to be interpreted 
es excluding any other interconnection 
authority availa.ble under any other law. 
The Commission emphasizes that the 
limitation is not restricted to the Federal 
Power Act, but rather extends to include 
other authority of law, such as the 
authority contained in the Public Utility 
Regulatory Policies Act of 1978, of wh1ch 
section 210 is e part. Clearly, the 
existence of Ibis provision refutes the 
contention tbal section 210 of the 
Federal Power Act represents the 
exclusive method by which 
interconnection can be oblalned. As a 
result, the comment that the direction 
contained in section 210(e)(3) of PURPA 
that no qualifying facility cao be 
ex_empted from aeclion 210 or 212 of the 
Federal Power Act ia not persuasive. 

The Commission finda that to require 
qualifying facilities to go through the 
complex procedures sel forth in section 
210 of the FederaJ Power Acl to gain 
interconnection would, in moat 
circumstance&, significantly frustrate the 
achievement of the benefits of this 
program. The Commission doea not feel 
that the legal inle.rpretatlon 1et forth in 
the Staff Discussion Paper and the 
Notice of Proposed Rulemaking ia the 
exclusive theory by which it may 
require interconnecUons under this 
program without resort to 1ectlons 210 
and 212 of the Federal Power Act. The 
interpretation brought out during the 
comment period-that 1ectlon 210{a) of 
PURPA provides a general mandate for 
the Commis11lon to prescribe rules 
necessary to encourage cogeneration 
and small power production-provides, 
in the Commission's view, sufficient 
authority to require interconnection. The 
Commission believes that a basic 
purpose of section 210 of PURPA Is to 
provide a market for the electricity 
generated by small power producers and 
cogenerators. The Commission believes 
that accomplishment of this purpoae 
would be greatly hindered if II were to 
require quaJifylng faciliUea to utilize 
section 210 of the Federal Power Act as 
the exclusive means of obtaining 
interconnection. It therefore concludes 

that such a restrictive Interpretation of 
the law Is not supportable. 

Paragraph (c)(l} lhu1 provides that an 
electric utility must make any 
interconnections with a qualifying 
facility which may be necessary lo 
permit purchases from or 1ales lo the 
qualifying facility. A State regulatory 
authority or nonreguJated electric utility 
must enforce this requirement as part of 
lls impJementetion of the Commission's 
rules. 

In addition, several commentera 
contended that, If the obligation lo 
interconnect is required under sectJon 
210(a) PURPA. the limitation provided in 
section 212 of the Federal Power Act 
would not be available. That limitation 
provides that en electric utility which 
complies with an lnlercoMeoUon order 
under 1ection 210 of the Federal Power 
Acl would not be subject to the 
jurisdiction of the Federal Energy 
Regulatory Commission for any 
purposes other than those specified in 
the interconnection order, 

After consideration of this concern, 
the Commission bas added paragrapb 
(c){2) to provide that no electric utility is 
required to interconnect with any 
qualifying facillly, if, solely by reason of 
purchases or sales over the 
interconnection, the eiectric utility 
would become subject lo regulation as a 
public utility under Part ll or the Federal 
Power Act. Thie exception is provided 
because the Commission notes that, in 
balance, the encouragement of 
cogeneration and small power 
production would not be furthered ti, by 
virtue of interconnection with a 
qualifying facility, a previously 
nonjurladicUonal utility were reluctantly 
to become subject to federaJ utility 
regulation, 

I 292.303{e) Para/Je/ operation. 

In the Notice of Proposed Ru.lemaklng, 
the Commlssioq provided that each 
electric utility musl offer lo operate in 
parallel with a qualifying facility, 
provided that the qualifying facility 
compiles with ,tandards established by 
the Slate regulatory authority or 
nonregulated electric utility with regard 
lo the protection of system reliability 
pursuant to I 292.:,JOS. By operating in 
parallel, quaUfyina facilities are enabled 
to export automatically any electric 
energy which ia not consumed by its 
own load. The comments 1ubmitted 
have not aet forth any convinclna 
reas9ns for chanalng the proposed rule. 
Paragraph {e) thu1 continues to require 
each electric; utility to offer to operate In 
parallel with a qualifying facility. 

I 292.304 Roles for purchases. 

Section 210(b) of PURPA provides thet 
tn requiring any electric utility lo 
purchase electric energy from a 
qualifying facility, the CommiBSion mu.at 
ensure thal the rates for the purchase be 
Just and reasonable to the electric 
consumers of the purchasing utility, Lo 
the public interest, and 
nondiscriminatory to qualifying 
faoilities, but that they not exceed the 
incremental costs of alternative electric 
energy (the costs of energy to the utility, 
which, bul for the purchase, the utility 
would generate ilself or purchase from 
another source). 

Relation lo Stole Programs 

The Commission has become aware 
that several Stales have enacted 
legislation requiring electric utilities ln 
that Stale to purchase the electrical 
output of facilities which may be 
qualifying facilities under the 
Commission's rules at rates which may 
differ from the rates required under the 
Com.mission's rules implementing 
section 210 of PURPA. 

This Commission has set the rale for 
purchases at a level Which it believes 
appropriate to encourage cogeneration 
and small power production, aa required 
by section 210 of PURPA. While the 
rules prescribed under section 210 of 
PURPA are subject lo the statutory 
parameters, the States are free, under 
their own authority, to enact laws or 
regulations providing for rates which 
would result ln even greater 
encouragement of these technologies. 
However, State laws or regulations 
which would provide rales lower than 
lhe federal standards would fail to 
provide the requisite encouragement Qf 
these technologies, and must yield to 
federal law. 

Ha State program were lo provide 
that electric utlliliea must purchase 
power from certain types of facllities, 
among which are included "quali£ying 
faclliUes,'' at a rate higher than that 
provided by these rules, a qualifying 
facility might seek to obtain the benefits 
of that State program. In such a case, 
however, the higher rates would be 
based on Slate authority lo establish 
such ralea, end not on the Commission'• 
rules 

A facility which provides energy or 
capacity to a utility under State 
authority may nevert}leless seek to 
obtain exemption Crom the Federal 
Power Act the Public Utility Holding 
Company Act, and State regulation of 
electric utilities as available under 
section 210{e) of PURPA. The 
Commisalon notes that the Slates lack 
the authority to exempt a facility from 
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the Federal Power Act br PubUc Utility 
Holding Company Act The Comm.isalon 
finds no incon11Jatenoy In a facilJty·, 
1akfog advantage or section 210 in order 
10 obtain one or it benefits, wh.ile 
relying on other aulhonty under which 
o buy from or tell lo a utility. 

§ 292.304/oj Ro~ for purchases. 
Paragraph (a) t1et11 forth the statutory 

requirement that retell for purchases be 
just and res11onable l.o the electric 
consumers of the e1ectrtc utility and In 
the pubUc infel'fft. and not dJscrimlnate 
against qualifying cogeneratfon and 
small power produc ion facilitiea. 

ln the proposed rule, the Commission 
slated that there 11 a rebuttable 
presumption that the rale for purchaaea 
la ecceplable if It reflecta the avoided 
cost resulting from a purchase on the 
basis of system coat data aet forth 
punuant to f 292:302 (b) or (c), Many of 
the comments recefved stated that thJ1 
section was ambiguoua. 1~ The 
Commission baa thererore provided lhat 
the rate for purchases meets the 
atalutory requJrementa lf it equals 
avoided cosls, and has ertminated the 
re[erence to lhe "rebuttabJe 
presumption ... 

Some comments recommended that. 
as a matter of policy, thia section be 
revised lo provide lhat a State 
regulatory authority or nonregulated 
utility ha, discretion to establish the 
relationship between the avoided coat 
and the rate for purchases. Other 
commenlers contended that the 
Commission ahould apeclfy tha th rate 
for purchase must equal the avoided 
cost resulting from such a purchase. In 
addition, several suggested that the 
Commission adopt a ''aplit-the-savlngs" 
approach. 

It is possible that developers of 
technologies which may be included a, 
qualifying facilities may produce and 
make available power to electric 
facilities even though their cost of 
producing this power is greater th n the 
ulilily'a avoided costs. fn mosl 
Instances, however, purchases of energy 
or capacity from qualifying facilities will 
onJy occur when the cost lo the 
qualifying cogenentor or small pow r 
producer of producing the energy or 
capacity is lower t.han the utility's 
avoided costs. Only f Ibis Is the case 
will payment by the utility of its avoided 
costs provide economic benefit for the 
cogenerator or smell power producer. 

When one el ctrfc utility can provide 
energy more cheaply than could anolhff 
electric utility, lhe two utilHies will onen 

'"The rela Uonshlp berwer11 lhe' ullJity 1ysh1m eo.r 
data nd tfle rate .ro, puNlhlltn• r. dlscn.,R(I 1111der 
I 1:9l2..3oZ 1111d I m.»t!b). 

exchange power on • ' 'eplit-the-eavinss" 
basis. 1n that type of 1ranaectlon. the 
two utilltiea splJt the difference between 
the increment I coal.I Incurred and the 
incremental coete lha the punihaa[ng 
utility would have incurred bad It 
generated the power 1t1elf. Several 
commenter, argued that rates for 
purchases from qualifying raciUtles 
should be based upon this same general 
principle. The effect of such a pricing 
mechanism would be lo transfer to the 
utility's ratepayeu a portion of the 
sering• represenled by the coal 
differential between the qualifying 
facility and the purohaslng electric 
utility. Several utilities contend that by 
110 aUocating these savings, the 
Commiselon would provide an lnc:entlve 
for the electric utility to enter into 
purchase tranasct one with qualifying 
cogeneration and 1nna1J power 
production faciliUes. 

These comme.nters also noted th I 
they bad previously engaged ln 
purchases from facilities wrucb might 
become qualifying facilities under the 
Comm.isaion'1 rules, and they had paid 
prices for heae purchases baaed on a 
"spUt-the-savings" methodology. These 
comm.enters observed that lf the 
Commission's rules now reqolre the 
payment of full avoided cost for these 
types of purchases, the purchased power 
expenses or the electric utility would 
Increase. 

Moreover, several utilities commented 
that. for the forseeable future, they are 
inextricably tied o the u_ae of oU to 
produce electricity. They contepd Lh t 
unless they are permitted to putehase 
energy and capacity from qualify ng 
facilities at a rate somewhere between 
the qualifying facilities' coats and their 
own coats, they and their ratepayer11 
will be subject to the continuaUy 
increasing world price of oil 

Commenter• opposing th.ls allocation 
of saving& to parties other than the 
quallfying facUJty noted that this section 
of PURPA is intended to encourage the 
develot:1ment of cogeneraUon and small 
power production. They noted that In 
providing for thu encouragement, the 
Commission may not set rate.a: for 
purchases at a Jevel which exceeds t e 
incremental coat of alr~alive energy. 
Therefore, they ob11erved that, under the 
full avoided cost arandard, the uUlitiea' 
customers are kepi whole, and pay the 
same rates as they would have patd had 
the utility not purchased energy and 
capacity from the qualifying facility. 

Alt.hough use or the foll avoided cost 
etand.ard will not produce any rate 
s vings to the uUJlty·• cu11tomen, 
several commentel'I stated that thee 
ratepayers and the nation as• whole 
will benefit from the decreased reliance 

of scarce foHII fuels, such as oil and 
gas, and the more e£ficient use or 
energy. 

Tbe Commls,ion notes thal. in most 
inslancee, if part of the savings from 
cogeneraUon and small power 
production were allocated among I.he 
utilities' ratepayers, any rate reduclions 
wiU be lnJignificant for any lndivldual 
customer. On the other hand, If these 
savlnga are allocated to the relatively 
small clase of qualifying cogeneratora 
and small power producers, they may 
provide a s gn ficanl incenli e for a 
higher growth rate of these Lechnologies. 

Another concern with the use of a 
split-the-savings rate for purchases i11 
that it would require a determination of 
the costs of production of the qual!f1-ing 
facility. A major portion of this 
legislation is Intended lo exempt 
qualifyin, f acilllies from the cost-of• 
service regulation by which electric 
utilHies !radii anally have been 
regulaled. The Conference Report noted 
that: 

It 11 nol the Intention or the Conferees !hat 
cogeneralor, ■ nd small power prod11ce111 
become 1ubJ cl . , • 10 the l)'lle or 
ex.amlnallon hat ht tradillonally given lo 
electric atlllly rale applications lo determ ""' 
whel 11 the J111t and reaeooable le lb I lhP.1 
should receive for their electric power. 11 

Thus. section Zt0(e) of PURPA 
provides that the Commission shall 
exempt qualifying facilities Crom the 
Public Utility Holding Company Act. 
from the Federal Power Act and horn 
Stale law and regulatioo respecting 
utility ratew or financial organiz tion, to 
the extent that the Commission 
determines that such exemption is 
necessary to encourage cogeneration or 
small power production. 

Several commenters have contended 
thal a delenninatlon of the qualifyin 
facility's costs can be made wi thout the 
detail required by cost-of-servic 
regulallon. However; the Commission 
belie,..es that the basis for the 
determln lion of rates for purchases 
should be the utility's avoided costs and 
should not vary on ihe basis of the costs 
of the particular qualifying facility, 

SeveraJ com.mentera recommended 
that rather than using a spliMhe-savings 
approa ch, the Commission should et 
rates for purchases at a fixed percentage 
or avoided co,ts~ The Commission notes 
that, In mo•t situatton:!11, a qualifying 
cogenerator or email power producer 
will only produce energy if its marginaJ 
coat of production is less than the price 
he receives for lt1 output If some fixed 
petcentage i1t used. a qualifyin racility 

""Conre11,nc Repllfl on H.R. 40\&. P\Jbh,; Urilll) 
Resul■ tory PoJlcle, Acl of 19?8. H. Rep , No, J:SO, 97, 
95111 Co!!8,, 2d. s~u. (1978). 
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may cease to produce additional unite or 
energy when Ila coall exceed tbe price 
to be paid by the uULity. If thls occun, 
the utility will be forced lo operate 
generating unit, which either are le11 
efficient than those which would have 
been used by the qualifying facility, or 
which consume fosail fuel rather than 
the altemaUve fuel which would have 
been consumed by the qualifying facility 
had the price been set at full avoided 
costs. 

I 292.304/b} P.elallonship to avoided 
costs. 

"New Capacity" 

The propose<! rule differentiated 
between "old" and "new'' production in 
connection with simultaneous purchases 
and sales. The proposed rule required 
an electric uUlity to purchase at Its 
avoided coal the total output of a 
facility , construction of which was 
commenced after the date or issuance of 
these rules, even If the utility 
simultaneously sells energy to the 
facility at its retail rate, The effect of 
this proposed rule was to separate the 
p~oduclion aspect or a qualifying facility 
from its consumption function. Under 
this approach, the electrical output of a 
facility is viewed independently of its 
eleolrical needs. Thus, If e.. cogeneration 
facility produces five megawatts, and 
consumes three megawatts, It is treated 
the same as another gualifying facility 
that produces five megawatts, and that 
is located next to a factory that uses 
three megawatts. 

The Commission continues to believe 
that permitting simultaneous purchase 
and sale is necessary and appropriate lo 
encourage cogeneration and small 
power production. The limitation 
contained in the proposed rule waa 
intended lo prevent a cogenerator or 
email power producer, which had found 
It economical to produce power for its 
own consumption prior to the Issuance 
of these rules, from receiving the 
economic rent that might result from the 
purchase of Its entire output at a utility's 
full avoided cost after that date without 
new investment on the part of the 
qualifying facility. 

The same reasoning applies to any 
£acility which was in existence prior to 
the enactment of PURPA, whether or not 
it seeks to purchase and sell 
simultaneously. That construction of the 
facility was commenced prior lo that 
date may Indicate that appropriate 
economic returns were available 
without the further inr;:entives provided 
by section 210, 

The Commission is aware that In 
some Instances. if a previously existing 
qualifying facility were not permitted to 

receive full avoided costs f'or Jta entire 
output. It would no longer have 
sufficient Incentive lo continue to 
produce electric power. The cost of 
production may have r:l.sen 10 as to 
render the previous rate insufficient to 
cover the costs or production, or permit 
an appropriate retwn. 

Thus, with regard to facilities, 
construction of which commenced on or 
after the dale of enactment of PURPA 
(November 9, 1978], the Commission has 
determined it appropriate to provide 
that rates for purchases shall equal full 
avoided costs. For f'aclllties, 
construction or which commenced 
before the enectment of PURPA. the 
Commission will permit the State 
regulatory authorities and nonregulated 
electric utilities to establish ratea for 
purcheses at full avoided costs, or at a 
lower rate, if the State regi,t)atory 
authority or nonregulated electric utility 
determines that the lower rate will 
provide sufficient encouragement of 
cogeneration and small power 
production. Thus, If a previously existing 
facility shows that It requires rates for 
purchases based on full avoided costs to 
remain viable, or to increase its output, 
the State regulatory auth_ority or 
nonregulated electric utilify is required 
to establish .such rates. This distinction 
is intended to reflect the need for further 
incentives and the reasonable 
expectations of persons investing in 
cogeneration or small power productlon 
facilities prior to or subsequent to the 
enactment of this law. 

Paragraph (b)(l) defines "new 
capacity" as any purchase of capacity 
from a qualifying facility, construction of 
which waa commenced on or after 
November 9, 1978, Subparagraph (2) 
provides that for new capacity, ut,iUties 
must pay a rate which equals their 
avoided cost. 

A utility must therefore purchase all 
of the output from a qualifying facility. 
However, as explained above, for any 
portion of that output which ls not ''new 
capacity," the State regulatory authority 
or nonregulated electric utilJty, ea 
provided in paragraph (b)(3), may 
provide for a lower rate, if it determines 
that the lower rate will provide 
sufficient incentive for cogeneration. 

Paragraph (b)(4J requires electric 
utilities 1o pay full avoided coats for 
purchases from new capacity made 
available from a qualifying faoUity, 
regardless of whether the electric Qtillty 
Is simultaneously makiJ18 sales to the 
qualifying faoili~ . 

I 292.304{c} Standard rotes for 
purchases. 

The Notice of Proposed Rulemaldng 
required electric utilities on requeat of a 

qualifying facility to establish a tariff or 
other method for establishing rate, for 
purchase from qualifying facllitie1 of 10 
kw or leas. Upon consideration of the 
comments received, the Commission haa 
determined that the concept of requiring 
a standard rate for purchases should be 
retained. Several comments stated that 
this requirement could suni!arly be 
applied to facilities of up to 100 kw or 
less. 

The Commission la aware that the 
supply characteristics of a particulu 
facility may vary in value from the 
averag~ rate, set forth in the utility's 
standard rate required by this 
paragraph. If the CommJaslon were to 
r~quire individualized ratea, however, 
the transaction coats associated with 
administration of the program would 
likely render the program uneconomic 
for this size of qualifying facility. AB a 
result, the Commiaaion will require that 
standardized tariffs be implemented for 
facilities of 100 kw or less. 

In addition, some commenter& pointed 
out that standard tariffs can be used on 
a technology specific basis, to reflect the 
supply characleristics of the particular 
technology. Some commenters also 
observed that the proposed rule did not 
require that standard rates for 
purchases from these small facilities be 
baaed on the putcbasing utility's 
avolded cost Thie omission might have 
permitted a utility to pay less than that 
rate for purchases. 

The Commission has accordingly 
revised paragraph {cJ to require each 
State regulatory authority or 
nonregulated electric utility to cause lo 
be put into effect standard rates for 
purchases from qualifying facilities with 
a design capacity of 100 kilowatts or 
less. The revised rule requites that 
standard rates for purchases equal the 
purchasing utility's avoided coal 
pursuant to paragraphs fa). (b), and (e). 

SeveraJ commenter& noted (hat 
standard rates for purchases can also be 
usefully applied to larger facilities. The 
Commission believes that the 
establishment of standard rates for 
purchases oan slgniflcantly encourage 
cogeneration and small power 
production, provided that these 
standard rates accurately reflect the 
costs that the utility can avoid as a 
result of such pW'chasea, AccordiJ18ly, 
the Commission baa added 
subparagraph (2) which pennits, but 
does not require, State regulatory 
authorities and nom-egulated electric 
utiliUes to put into effect ·a standard rate 
for purchases from qualifying facilities 
with a design capacity greater than 100 
kilowatts. These rates must equaJ 
avoided cost pursuant to paragraphs (a}1 

(b), and (e}. 
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Many commentera at the 
Commiaaion'e public bearings and in 
written commenta recommended that 
the CommJaaion should require the 
establishment of "net energy bllllns" For­
small qualifying facllltiea. Under thJ1 
billins method, lhe output from a 
qualifying facility reversee the electric 
meter used to measure 1ale1 from the 
electric utility to the qualifying facility. 
The Commission believes that this 
billins method may be an appropriate 
way of approximating avolded cost In 
some clrcumslancea, but does not 
believe that thi& le lhe only practical or 
appropriate method to establish rates 
for amall qualifying fadlitiee. The 
CommJsslon observes that net energy 
billing la likely to be appropriate when 
the retail rates are marginal cost-baaed, 
lim~f-day rates. Accordinsly, the 
Commission will leave lo the Slate 
regulatory authorities and the 
nonregulated electric utilities the 
delennination as to whether to institute 
net energy billing. 

Paragraph (c)(3)(i) provides that 
standard rates for pun:hase should take 
into account the factors set forth In 
paragraph (e). These factors relate to the 
quality of power from the qualifying 
facility, and its ability to fit into the 
purchasing utility's generating mix. 

Paragraph (e)(vi) Is of particular 
significance for facilities of 100 kW or 
less. This paragraph provides tbal rates 
for purchase shall take into account "the 
individual and aggregate value of energy 
and capacity from qualifying facilities 
on the electric utility's system . , - "· 
Several commentera presented 
persuasive evidence showing that an 
effective amount of capacity may be 
provided by dispersed email systems, 
even in the case where delivery of 
energy from any particular facility la 
stochastic. Similarly, qualifyi.ns facilities 
may be able to enter into operating 
agreements with each other by which 
they are able to increase the assured 
availability of capacity to the utility by 
coordinating scheduled maintenance 
and providing mutual back-up service. 
To the extent that this aggregate 
capacity value can be reasonably 
estimated, it must be reflected in 
standard rates for purchases. 

Several commenters observed that the 
patterns of availability of particular 
energy sources can and should be 
reflected in standard rates. An example 
of thit phenomenon la the availability of 
wind end photovoltaic energy on a 
summer peaking system. If it can be 
ahown that system peak occura when 
there la bright sun and no wind, rates for 
purchase could provide a higher 
capacity _payment for photovoltaic cell■ 

than for wind energy converaio_n 
systems. Por syatema peaking on da.r:k 
windy days, the reverse might be true. 
Subparagraph (3)(1i) thua providea that 
stendard rates for JJurchaae. may 
differentiate among qual.i.fying facilltie. 
on the ba■i1 of the 1upply 
characteriatica of the particular 
technology. 

H 292.3/K (b)(SJ and (d} Legally 
Bil{orceable obligalioTIII. 

Parqraphs {b)(S) and (d) a.re intended 
to reconcile the requirement that the 
rates for purchases equal the utilltiel' 
avoided cost with the ueed for 
qualifyins f aciUtiea tQ be able lo enter 
into contractual commHments baJed, by 
necesaity, on eatimates of future avoided 
cost,. Some of the commenta received 
regarding thia aection slated that. if the 
avoided coat of energy at the time ilia 
supplied la leaa than the price provided 
In the contract or obligation. the 
purchasing utility would be required to 
pay a rate for purchases that would 
subsidize the gualifying facilJty at the 
expense of the utility's other ratepayers. 
The Commission recognizes this 
po■aibility, but is cognizant that in other 
cases, the require~ rate-will turn out to 
be lower than the avoided cost at the 
time of purchase. The Commlsalon doe& 
not believe that the reference in the 
statute to the incremental coat of 
alternative energy was intended to 
require a minute-by-minute evaluation 
of costs which would be checked 
against rates established in long term 
contracts between qualifying facilities 
and electric utilities, 

Many commentera have stressed the 
need For certainty with regard to return 
on investment in new technologiee. The 
Commission agrees with these latter 
arguments, and believea that, in the long 
run. "overestimations" and 
"underestlmationa·• of avoided costs 
will balance out 

Paragraph {b)(S} addresses the 
situation in which a quali{ying facility 
has entered into a contract with an ' 
electric utility, or where the qualifying 
Facility bas agreed to obligate Itself to 
deliver at a future date energy and 
capacity to the electric utility. The 
import of this sectio.n ia to ensure that a 
qualifying facility which has obtained 
the certainty of an arrangement is not 
deprived of the benefita of ita 
commitment as a result of changed 
circumstances. Thia provie!on can also 
work to preserve the bargain entered 
into by the electric utility: should the 
actual avoided cost be higher than those 
contracted for, the electric utility la 
nevertheless entitled lo retain the 
benefit of its contracted for, or 
otherwise legally enforceable. lower 

price for purchases from the qualifying 
facility. This aubparagraph will thus 
ensure the certainty of rates for 
purchases from a qualifying facility 
which enten into a commitment to 
deliver energy or capacity lo a utility. 

Paragraph (d)(l) provides that a 
qualifying facility may provide energy or 
capacity on an "as available" basis, i.e., 
without.legal obligation. The proposed 
rule provided that rates for such 
purchases should be based on "actual" 
avoided coats. Many comments noted 
that baaing rates for purchases In such 
cases on the utility'• "actual avoided 
costs" 111 misleading and could require 
retroactive ralemaking. In light of these 
comments. the Commission has revised 
the rule to provide that the rates for 
purchases are to be baaed on the 
purchasing utillty'a avoided costs 
estimated at the time of delivery. 14 

Paragraph {d)(Z) permits a qualifying 
facility to enter into a contract or other 
legally enforceable obligation lo provide 
energy or capacity over a specified term. 
Use of the tenn "legally enforceable 
obligation" is· intended to prevent a 
utility from circumventing the 
requirement that provides capacity 
credit for an eligible qualifying facility 
merely by refusins lo enter into a 
contract with the qualifying facility. 

Many commenters noted the same 
problems for establishing rates for 
l)urchases under subparagraph (2) as in 
subparagraph (1). The Commission 
intends that rates for purchases be 
based, at the option of the qualifying 
facility, on either the avoided costs at 
the time of delivery or the avoided costs 
calculated at the time the obligation is 
incurred. Thia chenge enables a 
qualifying facility to establish a fixed 
contract price for its energy and 
capacity at the outset of its obliga ti~n or 
to receive the avoided costs detemuned 
at the time of delivery. 

A facility which enters into a long 
term contract to provide energy or 
capacity to a utility may wish to receive 
a greeter percentage of the total 
purchase price during the beginning of 
the obligation. For example, a level 
payment achedule from the utility to the 
qualifying facility may be used lo match 
more closely the schedule of debt 
service of the facility. So long as the 
total payment over the duration of the 
contract lenn does not exceed the 
estimated avoided costs, nothing in 
these rules would prohibit a State 
regulatory authority or non-regulated 
electric utility from approving such an 
arrangement. 

•• In ■dditlon to the avoided co1t1 or enrriiy, lho,e 
com moM lnclud■ lhe proHhtd 11\ara of ti\■ 
■11Jet41I■ c■paclty value or web {aci.lH!ea. 



Exhibit_DDK-1 
Page 12 of 24

Federal Register / Vol. 45, No. 38 / Monday, February 25, 1980 / RuJes and Regulations 1ZZ25 

I 292.304/c) Factors affecting rotes for 
purchase& 

Capacity Vafu., 

An issue basic to this paragraph is the 
question of recognition or the capacity 
value of qualifying facilities . 

In. the proposed rule, the Commission 
adopted the a~ent set forth in the 
Staff Discussion Paper that the proper 
interpretation of section 2tO(b) of 
PURPA requires that the rattia for 
purchases include recognition of the 
capacity value provided by qualifying 
cogeneration and small power 
producUon facilities. The Commission 
noted that language u.aed in section 2'10 
of PURPA and the Conference Report as 
well as in the Federal Power Act 
supports this proposiUon. 

In the propo:ied rule, the Commission 
cited the final paragraph of the 
Conference Report with regard lo 
section 210 of PURPA: 

The conferee, expeol that the Commission, 
in judging whether the eleclrlo power 
supplied by the cogenerator or amall power 
producer will replace Cuture power wbioh lbt 
utility would otherwise have lo generate 
itself f!ither through existing capacity or 
add itions lo capacity or purche,e From other 
sources. will teke Into 11c0oun1 the reliebility 
of the power supplied by the cogeneralor or 
~md!I power producer by reason of any 
legally enforceable obligation of 1ucb 
cogeneralor or ■ mall power producer to 
~upply firm power lo the utility. '" 

In addition fo that citation, the 
Commission notes that the Conferenct: 
Reporl sleles that: 

In interpreting the term "incremental costs 
of olternalive energy", the conlerees expect 
tha t the Commission and the States may look 
beyond the costs of altemetive sources which 
_;,re instantaneously 11vailable lo the uUl'i1y. •~ 

Several commenters contended that. 
since section 210{a)(2) of PURPA 
provides that electric utilities must 
·'purchase electric energy'' from 
qualifying £acililies, the rate for such 
purchases should not include payments 
for capacity. The Commission observes 
that the statutory language used in the 
Federal Power Act usea the term 
" lectric energy" to describe the rates 
for sales for resale in interstate 
commerce. Demand or capacil)I 
pt1yments ere a traditional part of such 
rates. The term "electric energy'' is used 
throughout the Act to refer both lo 
electric energy and capacity, The 
Commission does not find any evidence 
tha t the term "electric energy" in section 
210 of PURPA was inlended to refer only 
ro fuel and operating and mainlenancP. 

" CQnforence Report on H.R, 4018. Publln U\illl} 
k ·;cul11tory Policiea Act or 1976. H, Rep, Ni,, 17~0. !l!I, 
%th Coni;., 2d, Sea,. j19?8J. 

•• Id., pp, 98-11. 

expenses, instead of ell or the coau 
eBBoclated with the proviaion or electric 
1ervice. 

In addition. the Commi•lon notes 
that lo interpret thl• phrue to include 
only energy would lead to the 
conclusion that the rates for ulea lo 
qualifying factlilie1 could only include 
the energy component of the rate 1ince 
section 210 also ref en to "electric 
energy" with resard ~ auch aalea. It Is 
the Commission'• belief that thfa was 
not the bttended resuJL Thia provides an 
additional reaeon to interpret the phrase 
"electric enel'JIY" lo include both energy 
and capacity, 

In implementing thi• statutory 
standard. it is helpful to review lndustry 
practice respecting sales between 
utilities. Sales o( electric power are 
ordinarily claHified as either firm eales. 
where the seller provides power at the 
cus1omer'1 request, or non-firm power 
eaJes, where the seller and not the buyer 
makes the decision whether or not 
power is to be available. Rates for firm 
power purchases include payments for 
the cost of fuel end operating expenses, 
and also for the fixed costs associated 
with the construction of generating units 
needed lo provide power al the 
purchaser's discretion. The degree of 
certainty o[ deliverabilily required lo 
constilule "firm power" can ordinarily 
be obtalned only if a utility has several 
generating units end adequate reserve 
capacity. The capacity payment, or 
demand charge, will reflect the cost of 
lhe utility's generating units. 

In contrast, the ability to provide 
electric power at the selling u tility's 
discretion imposes no requirement that 
the seller construct or reserve capacity 
In order to provide power to customers 
et the seller·• discretion. the selling 
utility need only charge £or the coat of 
operating its generating units and 
administration. These costs, called 
"energy" costs, ordinarily are the ones 
associated with non-firm sales of power 

Purchases of power from qualifying 
facilities will fall aomewhere on the 
continuum between these lwo types of 
electric ■ervice. Thus, for example, wind 
macWnes that famish power only when 
wind velocity exceed, twelve miles per 
hour may be so uncertain In availability 
of output that they would only permit a 
utility to avoid generating en equivalent 
amounl of energy. In that situation, the 
utility must continue to provide capacity 
that is available lo meet the needs of its 
customers. Since there are no avoided 
capacity costs, rates £or such sporadJc 
purcht1ses should thus be based on the 
utility system's avoided incremental 
cost of energy. On \he other hand, 
testimony al the Commission's public 
hearings indicated that effective 

amounts of firm capacity exiat for 
dispersed wind 1ystema, even though 
each machine, considered separately, 
could not provide capa.cUy value. The 
aggregate capacity value of such 
facilitiea must be conaidered in the 
calculation of ratea for purcha1e1, and 
the payment diatributed to lhe clan 
providing the capacity. 

Some technolosies, auch it 
photovoltaic cells, although ■ubJecl to 
some uncertainty in power ou.tput, have 
the genual advantase of providing their 
maximum power colncident with the 
syalem peak when UBed on a awnmer 
peaking system, The value of auch 
power is greater to the utility than 
power delivered during off-peak period 
Since the need for capacity is baaed, in 
part, on syatem peaks, the qualifying 
facility's coincidence with the 1yatem 
peak should be reOected in the 
allowance of some capacity value and 
en energy component that reflects lhe 
avoided energy costs at the time of the 
peak. 

A facility bwning municipal wasle or 
biomass may be able to operate more 
predJctably and reliably than solar or 
wind systems. ll can schedule its 
outages during times when demand on 
the utility's system ia low. If such a unit 
demonstrates a degree of reli,ability that 
would permit the utility to defer or avoid 
construction of a generating unil or the 
purchase of firm power from another 
utility, then the rate for such e purchase 
should be based on the avoidance of 
both enei:gy and capacity coats. 

In order to defer or cancel the 
construction of new gent!rating units, a 
utility must obtain a commitment from a 
qualifying facility that provides 
contractual or other legally enforceable 
assurances that capacity from 
alternative sources will be available 
sufficiently ahead of the date on which 
the utility would otherwise bave to 
commit itself to the construction or 
purchase of new capacity. U a qualifying 
facility provides such aseurances, it is 
entitled to receive rates based on the 
capacity cosu that the utility can avoid 
as a result of its obtaining capacity from 
the qualifying facility. 

Other comments with regard to the 
reqairement to include capacity 
payments in avoided costs generally 
track those set forth in the Staff 
Discussion Paper and the proposed rule. 
The thrust of these comments i8 thal, in 
order to receive credit for capacity end 
to comply with the requirement that 
rates for purchasea not exceed the 
incremental cost of alternative energy, 
capacity payments can only be required 
when the availability of capacity from a 
qualifying facility or facilities actually 
perm its lhe purchasing utility to reduce 
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ts need lo pro,ide capacily by d8'erring 
the construction o( new plant or 
commitment, to firm power purchase 
contracts, In the proposed rule, the 
Commission atated lb.al if qualifying 
f cillty offers energy of ufflcient 
reliability and w th sufficient legally 
enforceable guarantees of deliverability 
lo permit the putchasing electric utility 
lo avoid lhe need to construct a 
seneratiog plan , to enable It to build a 
11maller, leH expensive plant, or to 
purchase leSB firm power from another 
utility than it would otherwise have 
purchased, then the rates for purchases 
from the quaJlfylng Facility must lnclude 
the avoided capacity and energy costs. 
As indicated by the preceding 
discussion, the Commission continues lo 
b Ueve lhat the11e principles are valid 
and approprfsle, nd that they properly 
fulfill the mandate of the statute. 

The CommiBSlon also continues to 
believe, as stated In the proposed rule, 
that this rulemaklng: represent& en effort 
lo evolve concept• in e newly 
developing area wilhin certain tatutory 
conslraints. The Commission recognizes 
thet the translation of the principle of 
avoided capacl y costa from theory into 
practice is an tremely difficult 
e-xerclse, end a one which, by 
derlnilion, is besed on esllmal ion and 
forecasting of full.ire occurrences. 
Accordingly. the Commission suppor a 
the recommendation made in I.he Staff 
Discussion Paper that it should leave to 
the Steles and nonregulated utilities 
"Oexibillty for experimentation and 
accommodation or special 
drcamstancea" with regard lO 
Implementation of rates for purchases. 
Therefore, lo the extent that e method of 
calaulatlng the value or capacity from 
qualifying facilltlea reasonably eccounts 
for tb utility's avoided costs, and does 
not fall o provide the required 
e.ncouragemenl of cogenerat on and 
small power production, It will be 
considered SJ aeli factorily 
mplemenl:ing he Commission's rules. 

f 292.304/e) Factors affecting rates for 
purchases. 

A• noted previously, several 
corrunentel'S observed that the utility 
tyatem coat dal required under 
t 292,302 cannot be directly applied to 
ratee for purchase. The CommiHion 
acknowledges this point and. as 
dltcuued prevloualy. haa provided that 
the■e data are 10 be used as a starting 
point for the celculallon of en 
appropriate rate for purchases equal lo 
th.e utility'• avoided cost. Accordingly, 
the Commission has remo ed the 
refuvnoe Jo the utility ayatem cost data 
from the definlt on er ra1e1 for 
pwcha,ea, and ha■ inserted the 

reference to these deta in para aph (eJ. 
es one factor to be considered In 
calculating rates for purchases, 
Subparagraph (1) states tbal these data 
t1ball, to the extenl practicable. be lake.a 
into account in the ca1':ulation of a rate 
for purchases. 

Subparagraph (2) deala with the 
avajlablllty of capacity Crom a qualifying 
facility during system daily and 
seasonal peak periods. U a qualifying 
facility can provide energy to a utility 
during peak periods when the electric 
utility ls running its most expensive 
generating units, this energy haa a 
higher velue o the utility than ene y 
suppUed during off-peak periods, dnring 
which only units with lower running 
coata are opereting, 

The preamble to h proposed tule 
provided lhat. lo the extent thal 
metering equipment fs available, the 
State regulatory authority or 
nonreguleted eleclrio utility should ta e 
into account lhe time or season In which 
the purcbeee from the qualifying Facility 
occurs. Several commentera interpreted 
lhis statement ea implying that, by 
refusing to Install metering equipment, 
an electrrc utility could avoid the 
obligation to cons der the time at wruch 
purchaaee occur. Tills Is not the Intent of 
this provision. Clearly, the more 
precisely the time or purchase Is 
recorded the more exact the calcul lion 
of the avoided costs, and thus the rate 
for purchases, can be. Rather than 
specifying that exact time-of-day or 
seasonal ratea for purchases are 
required, however, the Comnrlssloo 
believes that the selection of 
methodology 1s beat left to lhe State 
regulatory authorities and nonregulated 
electric util!Ues charged with the 
implementation of these prov1siona. 

Clau es (i) through (v) concern 
variou• aspects of the reliability of a 
qualifying facility. When an electrto 
utility 1>rovides power from its own 
generatinJI units or from those or another 
electric utility, It nonnally controls the 
production of such power from a central 
location. The ability to so control power 
production enhances a utility's ability to 
respond to changes In demand, and 
thereby enhances the value of ths.t 
power to the utility. A qualifying fecilily 
mey be able to enter Into an 
arrangement with lhe utility which gives 
the utility the advantage of dispatching 
the f acllity. By 10 doing, ii increase, Its 
value to the utility. Conversely, lf a 
utaUty cannot dispatch a qualifying 
facility, that facility may be or less value 
to the utility. 

Clau1e {Ii) refe.rs to the expected o.r 
demons rated rellab Illy of a qualifyina 
feclllty. A utility cannot avoid the 
con1trucUon or purchase of capacity If lt 

Is likely thal the qualifying facility 
which would claim to replace such 
capacity may go out of service during 
the period when the otillcy needs ii& 
power to meet system d mand. Base 
on the estimated or demonstrated 
rel ability or a qualifying facility, the 
rate for purchases from a qualifying 
facility should be adjusted to reflect ils 
value 10 he utility. 

Clause ( ii} relers to the length of lime 
during which the qualifying facility has 
contractually or olherwise guaranteed 
I.hat It will supply energy or capacity to 
lbe electric uliJity. A utility•owned 
generating un t normally w II supply 
power lor the lire of the plant. or until ii 
is replaced by more efficient capacity, 1n 
contrast, a cogeneralion or small power 
production unil might cease lo produce 
power as a result of changes In the 
Industry or In the industrial processes 
utilized. According.ly, the value of the 
service from the qualify ng facility lo the 
electric utility may be affected by the 
degree to which the quelifylng facility 
ensures by contract or other legally 
enforceable obl!gatioo that II will 
continue to provide power. Included In 
thll determination. among other factor . 
are the term of the commitment, the 
requirement tor noUce pr(or lo 
termination of the commltment. and any 
penalty pro islons for breach of the 
obligation. 

ln order to provide capacity value to 
n electric utility a qua! fying facility 

need not necessarily agree lo provide 
power for lb life o( the plant, A utility's 
seneration expansion plan onen 
include purchases or firm power from 
other utilities In years immediately 
preceding the addition or a major 
generation unit. If a qualifying facUily 
contracts lo deliver power, for example. 
for a one year period, it may enable the 
purchasing utility to avoid entering into 
a bulk power purchase errangemenl 

th another ulllity. The rate for such a 
purchase should thus be based on the 
price at which auch power Is purchased. 
or can be expected to be purchased, 
based upon bona fide offers from 
enot.ber utility, 

Clause (iv) addresses periods during 
which a qual (yins facil ity la unable lo 
provide pow r. Electric utilit ies schedule 
maintenance outages for their own 
generating units during periods wh n 
demand is low. lf a qualirylng racillly 
can aimilerily schedule Its maintenance 
oufoges during periods of low demand. 
or du.rlng periods ln which a ut ility's 
own cepacily will be adequate to handle 
o.lallng demand. It will enable the 
utility to avoid the expenses associated 
w th providing an equivalent amount of 
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capacity, These Hvings should be 
reOected lo the rate for purch eea 

Clause (v) refert to• quallfyiq 
( c ily'a ability and wi.llingne11 lo 
prov de capacity and energy durin9 
system emergencies. Section 2.92.307 or 
1hese regulation• concerns the provision 
or leclric aervice during 1y1tem 
em rgencles. II provide& lhat. lo th& 
el(lent that a qualifying facility II wiUins 
to forego Its own use of energy du inJ 
S)'atem emergencies and provide power 
to • utility's system, the rate for 
purchase• from the qualifyins faciJlty 
ahould reflect the value of that aerviee. 
Small power production and 
cogeneration facilities could provide 
significant back-up capability to eleclrlc 
)'Siems during emergencies. On 

benent of the encouragement of 
interconnected cogeneralion and small 
power production may be to Increase 
o rall system reliability during such 

merg ncy nditions. Any such n fit 
ho"'ld be reDecled in the rate for 

purchases from such qualifying 
facilities. 

Another related factor which arte 1 
the capaclt)' value of a qualifying 
facility Is ils ability to separate It load 
from Its generation during system 
emergencles. During such emergencl 11 

an electric qlillty may institute Jo d 
hedding pl'ocedures which may, among 

o her th nga. require that lndustJ-ial 
ciustomers 01' other large loads slop 
receiving power. Ar. a resull, lo provid 
optimal benefit to a utility in an 
emercency 1ituation, a quaUfying la 1l1IJ' 
migtu be required to continue ope rat-ion 
as a generating plant, whiJe 
almuhaneously ceaai:nJJ operation a. a 
load on the utility's system. 'To the 
ei<tent that a facility i8 unable lo 
separate its load from Us generation. ii& 
value to the purchasing utility decrease5 
during system emergencies. To rene01 
such a possibility. clause (v) provides 
tha the .,urchaaing utility may consider 
the quaU~tng facility'• ability to 
s pare le Ila load from ile generation 
during system emergencies in 
determinin8 the value of the quali[ying 
facility to the electric uUlity. 

Clause (vi] refera io the aggregate 
c11pabllily o( capacity from quallfylng 
r11cillt1es to cllspla(:e planned utllily 
capacity. In some instances. lhe mall 
amounts or capacity provided from 
qualifyl:ns facilities laken individually 
might not enable a purchasing ut lily 1 
de£er or avoid acheduled capacily 
additions. The •~gale capabill of 
1uch purcha1e1 ,may, however, be 
sufficient lo permit the deferral or 
avoidance of a capacity a.ddHion, 
Moreover, while an indMdual qualifying 
filclll!y may not provide the equivalenl 

.of firm power to the eleotrlc utility, the 
diversity of theae facilllles may 
collectively compriH the equivalent of 
capacity. 

ClaUBe (vlJ) re(el'li to the fact that the 
lead lime aHoclatecl with the addition 
or capacity from qu111ilylng facillties 
may be less than the lead time that 
would bave been requ.ired II the 
purchasing uUUty bad constructed its 
own general unlL Such reduced lead 
time tnighl produce aavings In the 
ulility·s total power production costs. b 
permitting uUlillea to avoid the 
"lumpiness." and temporary excess 
capacity all800ialed therewith, which 
normally occur when uliliUes bring on 
line large generatlna units. ID addition. 
reduced lead time provid s the utility 
with greater DexibiJHy with which it can 
accommodate changes 1n forecasts of 
peak demand. 

Subpar88fapb (3) concema the 
relalfonshlp of energy or capacity from 
qualllying facltlly to the purchasing 
electric uliJJty'a need for auch energy or 
capacity. Ir an electric uUlity has 
sufficient capaci\y lo meet Its demano. 
and Is not planning lo add any new 
capacity to its system, then tbe 
avai11tbility of capacity from qualifying 
fRciUties wUI nol immediately enable 
the utility lo avoid any capacity cosls. 
However, an electric utility aystem with 
excess capacity may nevertheless plan 
lo add new, more efl'lcient capacity lo 
its system. U purchase■ from qualifying 
racilities enable a utility lo defer or 
avoid these new planned capacity 
additions, the rate for euch purchases 
should reflect the avoided costs of these 
additione. However, aa noted by several 
commenters, the deferral or avoidance 
of such a unit will also prevent the 
substitulion of the lower energy costs 
that would have accompanied the new 
capacity. As a result. the price for the 
purchase of energy and capacity should 
reflect these lower avoided energy costs 
that the 1.1tllity would have Incurred had 
lhe new capacity been added. 

Thia la not to say that electric. utilities 
which have e,u:e811 capacity need no! 
make purchases from qualifying 
[acHities: qualifying fatlliUes may obtain 
payment based on the avoided energy 
costs on a purchasing uUUty'a system. 
Many utility aystems wllh excess 
capacity have intermediate or peaking 
units which uae blgh-coel foesll foel. As 
a result, during peak houn, the energy 
costa on the ayatema are high. and thus 
the rale to a qualifying uUlily from 
wb1ch the electric uUlity purcha.sen 
energy should similarly be hip. 

Subparagraph (4) eddresaes the costs 
or savings resulting from line losses, An 
appropriate rale for purchases from a 
qualifying reclllly ehould reflect the coat 

aavln,H aclualJy accru1ng to the elec 
utiUl-y. tr energy produced from a 
qualiMns facility undersoea Une tosses 
such that the delivered power Is not 
equivalent to the power that would have 
been delivered from the source of power 
II replacea, then the qualifying racility 
should not be reimbursed ror the 
difference in lo&&es. lf the load served 
by the qualifying facility ill closer lo the 
gualifylng facility than It is lo the utUlly. 
It is possible lhat there may be net 
savings resulting from reduced line 
lossea. ln aucb cases, the rates should be 
adjusted upwards. 

I 292,903{ll Periods during which 
purchase are not required. 

The proposed rule provided that an 
eleclric utility will nol be required lo 
pmchase energy and capacity from 
qualifying facilities during periods In 
which such purchases will resull In ne1 
ncteas d operating costs to .the eleclrii; 
utility. ThJ.s aeclion was intended lo d al 
with a cerlai.n condition which can 
occur during Hght loading periods. lf a 
utility operating only base load unHa 
durlng these periods were forced lo cul 
back output from the units in order to 
accommodate purchases from qualifying 
racilltles, these bad·e load units might 
not be able to Increase their output level 
rapidly when the system demand later 
Iner ased. AJ a resuJt. the utility wouJd 
b requJred to utilize less efficient, 
h gher C09l unlta with feater al8J'l-up lo 
meet the demand that would have bee 
supplied by the le55 expensive base load 
unit had It been permitted to opera le al 
a conslant outruL 

The r suit o such a transaction would 
be that rather than avoiding costs as a 
result or the purchase from a qualifying 
facility. the purchaalng electric utility 
would Incur greater costs than tt would 
have bad II not purchased energy or 
capacity from the qualifying f acilJty. A 
strict application of the avoided cost 
principle aet forth tn thla section would 
assess these additional costs as 
negathre avo ded costa which must be 
reimbursed by the qualifymg facility. In 
order to void tbe anomalous result of 
forcing a qualifying utility lo pay an 
electric ultlity (or purchasing Its oulpul, 
the CommlHlon proposed that en 
electric utility be required to identify 
periods during which this alluatlon 
would occur, 10 that the qualifying 
tacility could ce.11e delivery or 
electricity dwiq tlioae periods. 

Many of tbe comments received 
reflected • su1plcloD that electric 
utillUes would abuse this parasraph to 
circumvent their obligation to purchas 
from qualifytns faclJ!tles. In order to 
minimize that poasiblllty, the 
Comm elon has revised this paragraph 



Exhibit_DDK-1 
Page 15 of 24

Federal Regi ter / Vol. 45, No. 38 / Monday, February 25, 1980 / Rules and Regulations 

to provide that any electric utilJty-which 
aeeks lo cea_se purchaaina from 
qualifylns facilltlee must noufy each 
affected qualifyin,s facility prior lo the 
occw-rence of auch a period. In time r or 
the quallfying facility to cease deUvery 
of energy or capacity to the electric 
utility. This noli1ictition can be 
accomplished in eny rea onable manner 
determined by the State regulatory 
authority, Any claim by an electric 
utility that such a light loading perlod 
wUI occur or bas occurred la aubjecl lo 
1uch ve 8cation by Its Stale regulatory 
authority ea the State authority 
detennine, nece99ary or appropriate 
either before or afte_r its occummce. 
Moreover, any electric utility which faile 
lo provide adequate notice or which 
incorrectly Identifies such a period will 
be required to reimburse the qualifying 
racllity for energy or capacity supplied 
II lf such a light loading period had not 
occurred. 

The section haa alsb been modified to 
clarify that such periods must be due to 
operational circumstance . 

The Comm.is& on does not intend that 
this paragraph ovelT'lde contractual or 
other legally enforceable obUgatJons 
Incurred by the electric utility to 
purchase from a qualifyin facility, In 
auch arrangemenla, the established rate 
11 baaed 00 the recognition that the 
alue of the purchase will vary with the 

changes ln the ut il ity's operating costs. 
These variations ordinarily are la.ken 
Into account. and the resulting rale 
representa the average value of the 
purchase over lhe duration of the 
obUgation. The occurrence of such 
periods may similarly be taken into 
account in detenninlng rate11 for 
purchase a. 
Tax Issues 

The Conference Report slates lhal: 
• • • the examination or the level of ralea 

which ahould apply to the purcllue by the 
utility or the cogenerator'.e or the emsJJ power 
producer'• power ehould not be burdened by 
the ,ame examination ■- are utility race 
appUcatlon1 to detennlne what t, the ju,t and 
reaaonable rate that they abould receive for 
lhelr elect, o power. 11 

The Commission notes that section 
301{b)(2) of the Energy Tax Act of 1978 1• 

makes certain enersY. property eligible 
for Increased buslneas Investment tax 
aredit Some of this property ia 
commonly uaed in cogeneratlon and 
,mall power production. However, 
1ecUon 301(b}(2)(B} excludes Crom such 
eligibility property "which • publio 

"Conference Report on H.R. 4018. l'ubllo Utility 
Reau)■lary Pollcl11 Act of 19'18. H. Rep. No. 1711(1, ae, 
1111th Col:ts- id Se, (19711J. 

11 Pub. L No. ff-818, 211 u.s.c. II 48. 48. 
No111mber11, 1111. 

utility property (within tf;ie meanlng of 
• ctlon 46(f)(S) of the Inlemal Revenue 
Code or 1954)." 1• As a result, if the 
properly or a qualifying (acllity which 
was otherwise Hsible to the credit 
were to be claaalfled as public uttlity 
property under section 46(fJ(5J of the 
Internal Revenue Code, It would not be 
eligible for the Increased Investment tax 
credit. 

The Commiaalon notes that the 
Treasury Depa.rtmeot'a regulations 
provide that the definition of "publi~ 
utility property" does not Include 
property uaed In the businesa or the 
fum.lshlns or eale or electric energy if 
the rates are nol subject lo regulation 
that fixe• '8 rate or return on 
lnveslment•On Ihle basla, the 
CommJHlon beUaves that property o( a 
qualifying racillty that would otherwise 
be eligible for the energy tax credit 
would not be excluded from that 
eligibility under the public utility 
property exclusion. 

First. thJa Commission la exempting 
prope.rty of quaJ rytns fac11tties from 
regulation under Part Il of the Federal 
Power Act. and from similar State and 
local law, and regulatory programs. 
Secondly the Commission observes that 
the rales a qualifying facility will 
receive ror 11alea of power to utiliUe9 are 
not baaed oo a regulatory echeme which 
Bxes a rate or return on investment of 
the qualifying facll ty. 

Aa a result. the Commie ion believes 
that energy property of qual fying 
facilities should not be barred from 
eligibility for the lax credit by reason or 
the public utility property exclusion. The 
Comm1sslon wishes to express ile 
opinion on this matter in an effort lo 
further encourage cogeneratlon end 
amaU power production by means of this 
NJ making procesa. 

I 292,305 Rates for soles. 

Section 210{c) or PURPA provide, that 
the rules requiring uliliUea lo sell 
electric energy lo qualifying facilities 
shall ensure that the rates for such sales 
are fusl and reasonable. in the public 
Interest. and nondiscriminatory with 
respect to qualifyin3 cogenerators or 
email power producers. Thie section 
contemplates formulation or rates on the 
basis of trad.iUonal ratemaklng (i.e., 
cost-of-service) concepts. 

Paragraph (a) expresses I.he statutory 
requirement that such rates be Just and 
reasonable and ln the public interest. 
Paragraph (a) also provides that rates 
for sales from electric utilities to 
qualifying facilitlee not be 

••ze USC. I 48(e)(3)(b). 
•Tre■.u,y Re,. I 14~(sl(2), T.O. 7602 (MIU'dl 

23,18'JII~ 

discriminatory asainst such facilities in 
comparison to ratea to other customers 
served by the electric utility. 

A qualifying faciJity la enlilled to 
purchase baclMJP or standby power at 
nondiscdminalol')' rate which renects 
the probability I.hat the qualifying 
facility wtll or will not contribute lo the 
need for and the use of utility capacity. 
Thus, where the utility must reserve 
capacity to provide service lo a 
qualilyins [acllity, the coats aasociated 
with that reservation are properly 
recoverable from the qualifying fac lily, 
If the utility would similarly assese these 
coau to non-generating customers. 

In the proposed rule, paragraph (b) 
required electric ul!Utles to provide 
energy and capacity and other services 
lo an,y qualifying facility at a rate at 
least aa favorable as would be provided 
to a cuatomer who doee not have his 
own generation. The commenla received 
concemins thJa paragraph noted thal 
this provision mlgbt be interpreted as 
requiring an electric utility to provide 
service t.o a qualif ng facil ty a Its c:nosl 
favo?able rate, even if the qualifying 
facility would not be eligible for such a 
rate if It dJ.d not have ila own generation. 
11 la not the Commi aion'a Intention that. 
for example, an Industrial cosenerator 
receive service al a rate applicable to 
residential customers, rather, such a 
customer should be charged at a ra te 
applicable to a non-generating Industrial 
customer unless the electric utility 
shows that dlfterent rate is justilied on 
the bas a of aufflclent load or other cost• 
related data. Accordingly, this section 
now provides that for qualifying 
faclllliea which do not simultaneously 
sell and purchaee &om the electric 
utility. the rate for sales shall be the ra e 
that would be charged to the class to 
which the qualifying facility would be 
a1111igned i£ H did not have its own 
eneralion. 
Subparagraph (2) pro dea that If, on 

the basis of accurate· data and 
consistent system-wide costing 
prlnciples, the utility demonstra tes lhat 
the rate that would be charged to a 
comparable customer without its own 
generation is no! appropriate, the utility 
may baae Its rates for sales upon those 
data and principles. The utility may onfy 
charge such ratee on a 
nondiscrlmlnatory basis, however, so 
that a cogeneralor waJ not be singled 
oul to lose any Interclass or intraclass 
subsidies lo whJch It might have been 
enlitled had ii not genera led part o( its 
electric energy needs itselr. 

In situallons where a qualifying 
lacWty simultaneously se11a Its output to 
an electric utility and purchases Its 
requln!menl11 &om that electric utility, as 
• book.keeping matter, the Caclllty'a 
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electrical output wW nol serve It, own 
load, but rather will be 1upplied to the 
8fid. A, • result, the facility·, electric. 
load 11 likely lo have the 1ea1e 
charactertetic1 H the load of other non­
genera tln,s cuatomen of the utility. If the 
utility doe, not provide data ahowing 
olherwlee, the appropnate rate for 1ale1 
to 1uch • recility i• the rate that wo1.1ld 
be chai:sed to a comparable customer 
without n, own generation. 

Paragraph (bJ(2) of the rule 1et1 rortb 
certain lypea of irervice whJch electric 
ullll let are required to provide 
9uaUfying f acilitiea upon request of the 
facOlty. These type a of eervioe are 
supplementary power, back-up power, 
lnlerruplible power end maintenance 
power. In response to comments, these 
terma are defined in the text or the rules, 
as well aa ln this preamble. 

Bae -up or maintenance service 
prov ded by an electric utility replaces 
energy or capacity which a qualifying 
fac lily ordinarily supplies to itaelf. 
These rules authorize certain rac U lee to 
purchase and aell simultaneously. The 
amount or energy or capacity provided 
by en electric utility to meet the load of 
a raclllty wh.lch simultaneoualy 
purchases and sells will vary on]y in 
accordance with changes In the facility's 
load: Interruptions in the facility'• 
generation wlll be manifested as 
vatiationa in purchases from the facility. 
In such a case. sales to the qualifyin,s 
facility will no be back-up or 
mainte ance service, but will be similar 
to the fuJl-requirementa service thal 
would be provided U the faclllty were a 
non-generating customer. 

Supplementary power la eleciJ'lc 
energy or capacity uaed by a facility In 
addJUon to that which It ordinarily 
genera tea on Ila own. Thus. a 
cogeneration facility with a capacity of 
ten megawatts mighl require Ove more 
megawatts from a utility on a continuing 
basia to meet Its electric load or fifteen 
megawatts, The five megawatts auppUed 
by th electric utUlty wouJd nonnally be 
provided ea supplementary power 

Back-up power ill electric aneJ"8Y or 
capacity available to replace energy 
generated by a facility'• own generation 
equ pment during an unacheduled 
outage. In the example provided above, 
a cogeneraUon facility might contract 
with an electric utility for the utility to 
have available ten megawatts, ahould 
the cogenerator'1 unit, experience an 
outage. 

Ma ntenance power ii electric energy 
or capacity aupplied during scheduJed 
outages of the qualifying racll ty. By pre­
arran,sement, a utility CQ.b agree lo 
provide ,uch energy during periods 
when the utJUty'a other load la low, 
thereby avoiding the imposition of large 

demands on the utlllly during peak 
period.a. 

Interruptible powar la electric energy 
or capKity 1upplled to e qualifying 
facility subject to Interruption by the 
elecfric ulility under 1pecified 
conditions. Many uUllt:les have utilized 
lntemapUble service lo avo d expensive 
i_nvestment In new capacity that would 
otherwise be neceasaiy lo a11ure 
adequate reserves at lime of peak 
demand. Under this approach uUlitie 
assure the adequacy or reserve, by 
arnnging to reduce peak demand, rather 
than b)I adding cepacl(y. lntemJptible 
1ervlce I• therefore nonna!Jy provided al 
a lower rale than non-lnterrupUble 
service. 

During the Commtaalon'e public 
hearings on this rulemaldng, one 
commenter atated that utll tle1 which 
have exceas capaclty do not eave any 
costs by providing lnlemJpUble 1ervlce. 
The commenter contended that the 
Com.mission ahould not requ.lre a utility 
with excess capacity lo offer 
Interruptible service. If a utility is not 
adding capacity (whether by 
construction or purchase) lo meet 
anticipated Increases n peak demand, 
the rates charged for Interruptible 
service might appropriately be the same 
as for non-interruptible services. 

The Commission believe1 lba these 
metten Involving the provision of 
interruptible rates are besl handled 
through the pricing mechanism. 
However, U' aa dlacuaaed above, 
Interruptible cuatomera provide no 
savings to the electric utility, the rate for 
interruptible service need not be lower 
th.en Lhe rate for firm eervlce. In 1ucb a 
case, the Commission would consider 
grantin,s a waiver from thl1 paragraph, 
under the provlaion1 of I 292 • .«)3. 

Some comments noted that certain 
electric utilftles do not bave any 
generating capacity, and lo require the 
aervices listed in aubparagrapb (l) rmght 
place an undue burden on the electric 
utility. In light of these conunenla. the 
Stale regulatory author1Ue1 or the 
Commi88ion, u the cue may be. will 
allow a waiver or these requirement, 
upon a finding after • 1howin3 by the 
utility lo the Stale regu)atory authority 
or Commission, aa the case may be, that 
provision of these eervtc a will Impair 
the utilily'a ability lo render adequate 
service to Its customere or place an 
undue burden on the electric ulility, 
Notice must be given In the area served 
by the electric u1UJ1y, opportunity for 
public comment must be provided, and 
an application must be 1ubmlt1ed to the 
Stele regulatory authority with respect 
lo any electric util ity over which It haa 
ratemaking authority or the CommJssion 

with respect to any nonregu!ated 
electric utility. 

Paragraph (c)(l) providl!s that rate 
for 1ale1 of back-up or maintenance 
power ahaU not be based. wilbow~ 
factual data, on the a88wnptlon that 
lorced outages or other reduction, ln 
output by each quelif;ying facility on an 
electric uUJJty'• system will OCC\lt e.ithe.r 
slmulta.neously or during the system 
peak. Like other customers, quallfyuia 
facilities may well have lntracla11 
dive.rally. lo addition. because of tbe 
varlet ona lo size end load requlrementa 
am.ong various type.a of qualifyins 
facilitiee, euch facilitiea may well have 
Interclass dtvenlty. 

The effect of such diversity le that an 
electric utlUty supplying back-up or 
maintenance power lo quallfyi:ng 
FeciU ea will not have to plan for 
reserve capacity to serve auoh facUlt a 
on the anumpUon thal every facility 
will use power al the same momenL 'Ih 
Comml1Slon believes that probabWaUc 
analysea or the demand or qualifyln 
faclllllea will abow th.at a utility will 
probably not need to reserve capacl!y 
on a one-to-one basis to meet back-up 
requirements. Paragraph (c)(l) prohibits 
utilities from basing rates on the 
aHumptlon that qualifying facilitle• will 
impose demands simuJtaneously and at 
ayetem pea unless au.pported by factual 
data. 

The rule provides that utiUtiea may 
refute these assumptions on the basla or 
factual data. These dale need not be in 
the fonn of empirical load data, It misht 
be the case that within certain 
geographic areas, weather data and 
performance data would constitute a 
1ufflcienl basla lo refute the assumption 
relating to the coincidence of the 
demandt Imposed. for example, by 
windmill• or photovollaJos, with respect 
lo their need for back-up power. 

Paragraph (c)(2) provides that rel.es 
tor aalee 1haU take lnto account the 
extent to which a qualifying faclUty can 
uaefully coordinate periods of scheduled 
maintenance with an electric utility. U • 
quallfying facility stays on line when the 
utility will need ita capacity, and 
1ohedulea maintenance when the 
utility'• other unJls are operative, the 
quaUfyln,s facility la more.valuable to 
the utility, ae It tan reduce Its capacity 
requirement,. 

I 292.SOfJ lntBl'COM(Jclion costs. 

Paragraph (a) slate• that each 
qu I fytng faoJllty must reimburse any 
electrlc uliJJty which purchases capaclt, 
or energy Erom the qualifying factllly for 
any Interconnection costa, on a 
nondiacrlmlnatory basia with respect to 
other oustomera With aimilar load 
characlensllc11. The CommlHion Rnds 
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merit in those comments which 
,uggested that the basis of comparison 
for nondiscrlminatol'}' practice, In the 
proposed rule to "any other customer'' 
wae too broad, and that the correct 
reference for nond1scrlminat.ion Is the 
practice of the utility in relaUon to 
cu1tomen in the aame cJBS-s who do not 
senerale electricity. Aa noted 
previously, the interconnection costs of 
a facility which Is already 
loterconnected with the utility for 
purposes or seJes are limited to any 
additional expenses incurred by the 
utility to permit purchase,. 

Several commenlef'9 expressed their 
concern that some protection shouJd be 
p.rov1ded lo quallfying facilities from 
potential harasdment by utilities in Lhe 
form of requiring imnecessal'}' safety 

qidpmenl. As discussed above, the 
State regulatory authorities (wilh 
respect to electric utilities over which 
they have ratemaldn authority) and 
oonregulated electric uliliti_es have the 
re,ponsibility and authority to ensure 
that the lntercoMection requirements 
are reasonable, and that assocf t d 
co,ts are legitimately incurred. 

For qualifying facilities w ith a design 
capacity of 100 kW or less, the 
Commission noted th t interconnection 
ooat, could be assess d on a class ba,ie, 
and the standard rates for purchases 
established for classes or facil ties of 
this size pursuant lo I 292.304(0](1) 
might incorporale th ae costs. State 
regulatoey authorities (with respect to 
electric utllllles over whJch they have 
ralemakJng authority) or nonregulated 
electric ulililles may also determine 
Interconnect on costs for qualiiytng 
facilities with a design capacity or more 
than 100 kW on either a class average or 
Individual basis. 

Numerou, commenh1 raised the point 
that the proposed rule did nol address 
the manner in which electric utilities 
would be relmbursed. Potential owner& 
and developers of qualifying faci lities 
recommended that the costs be 
amortized on a reasonable basis, 

cause payil18 a Jari lump awn 
paymeJJl would be a considerable 
ob1lacle lo the program. Electric utilitie 
generally pr rerred payment up front, 

llho\lgh several commenleni indicated 
that 1JJD.orli%alfon might be acceplable 
!or credit-worthy facilities. The 
Commission believes that the manner ol 
reimbursements (which may include 
amortization over a reasonable peiod of 
Ume) 11 best left lo the State regulatory 
authorities and non.regulated utilities. In 
tbe dateaninaUan ol any atandard rates 
fot purc.haae• eatablished pursuanl to 
I i&2.304(c)(i). ff the State approvea 
10DU1 mannw oi amartiz lion, it might 

consider assignment of uncollected 
lnterconnectioo costs to the class for 
which he rate it atablished. 

I 292.301 System emergencies. 
Paragraph {a) provlcfes that, excep aa 

provided under ,ection 202(c) of the 
Fedel'al Power Act, no qualifyins facili y 
shall be compelled to provide energy or 
capacity lo the electric utility during an 
emergency beyond the extenlprovided 
by agreement between the qualifying 
facility and the utilily. 

The Commission finds that a 
qualifying facility should not be required 
to make available all of its generation to 
lhe uliUty during a system emergency. 
Such a requirement might interrupt 
industrial processes with resulting 
damage to equipmenl and manufactured 
oods. Many indus.l.ries install their own 

genera Ung equipment in order to ensure 
that even during a system emergency. 
their supply of power is nol intenupled. 
To put in jeopardy the availabilily of 
power to a qualifying facility during a 
aystem emergency because of the 
raciJlty's abili ty to provide power to the 
1yslem duri:ng non mergency periods 
would result in the discouragement or 
Interconnected operation and a resullant 
discouragement o{ cogeneratJon and 
~l!'lall power production. The 
Comm.inion therefore provide& that the 
qualifying facility', obligation to provide 
energy and capacity ln emergencies be 
established through contract 

ln order lo receiv full credil for 
capacity, a qualifying facility must offer 
energy and capacity during system 
emergencies lo the eame extent that It 
has agreed lo prov1de energy and 
capacity during non-emergency 
situations. For example, a 30 megawatt 
cogenerator may require 20 megawalta 
for ita own industrial purpose,, and lhus 
may contract to p.rovfde 10 mega walls or 
capacity to the purchasing utility. During 
an emergency, the cogenerator musl 
provid the 10 megawatta contracted for 
to the utility; ii need not disrupt ils 
Industrial processea by supplying its full 
capability of 30 megawatt,. Of course, l( 
Jl sbou]d ,o desire, 11 cogenerator could 
contractually agree to supply the full 30 
megaw Its during eyslem emergencies, 
The avaiJabillty of auch additional 
backup capacity should increase utility 
system reliability. and should be 
accounted for in the utility•, rates for 
purchases from the cogenerator. 

Paragraph (b) provides that an electric 
otility may discontinue purchases from • 
qualifylng facility during a syatern 
emergency Ir such purcba1es would 
eontribut11 lo the emergency. 1n addilfonr 
during sy tern emergencies, • qualifyins 
facility must be treated oa a 
nondiscriminatory b&1ia in any load 

shedding program-i.e., on the same 
basis that other customers of a simil11r 
class with similar load characteristics 
are treated with resard 10 lnterrup1ion of 
service. 

Credit for capacity (as noted in 
§ 292.304(e)(2)(vl) wilJ also ake into 
account the ability of the qualifying 
facill!y to separate its load and 
generation during system emergencle9. 
However, the qualifying racilHy may 
well be eligible for some capacity ere it 
even if it cannot eeparate its load and 
generation. 

§ 292.308 Stondards /or operating 
reliability. 

Seclion ztO(a) of PURPA states th t 
the rules requiring electric utilities lo 
buy from and sell to quali!ying facililics 
shall include provision respecting 
minimum reliability of qualifybg 
facllllies (including reliability of such 
facilities during emergencies) and rules 
respecting reliability of electric ubli i s 
during emergencies. The Commission 
believes that lha reliability of qualifying 
faclllUea can be accounted for throu 
price: namely, the less reliable a 
qualifying facility might be, the less I 
should be entitled to receive for 
purchases from. II by the utility. 

A1 a result, the Commission has n<> l 
included specific standards relating lo 
the reliability in lhe sense of the ab!I ty 
of qualifying fa clli1ies. lo pro cide energy 
or capacity. 

The Commission has d 1ennined lhaf 
safety equipment exists which' can 
ensure that qualifying facilities do not 
energize ulilily Lines during ul il ly 
outages. This sectioo accordingly 
provides that each State regulatory 
authority or nonregulated electri u11lil y 
may establish standards for 
UJlerconnected operation between 
electric utiHties and qualifying facili11es . 
These standards may be recommem.ltiu 
by any ulillty, any qualilylng fa_cilll , or 
any other person. These slandards musl 
be accompanied by a statement showing 
the need for the standard on the basis of 
system safely and operating 
requirements. 

Subport D-lmplemenlation 

Summary of th.is Subpol'l 

Rules ln thls ubpart e intended 10 
carry out the responsibility of lhe 
Commi sioo to encourage cogenerr11i n 
and small power production by 
cl■d.fytng the nature of the obligalfon to 
Implement the Con,mission·s rulet1 under 
section 210. 

Theae rulet afford the le regul lory 
authorities and nonregulated electric 
uUlltles great latitude In delerminina the 
manner of implemenlallon of the 
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Commission's rules. provbled that the 
manner ohosen 1, reasonably dealgned 
to implement lhe requirement, of 
Subpart C. The Commission recognlzea 
that many Slate& and Individual 
nonregulated electric utilitiee have 
ongoing program, to encourage ,mall 
power producUon and cogeneration. The 
Commission also recognizes thal 
economic and regulatory circumstances 
vary from State to State and utility to 
utility. It is within this context-In 
recognition of the work already begun 
and of the variety or local condition&­
that the Commission promulgates ita 
regulation, requiring lmplemeotalion of 
rules iesued under section 210. 

Because of the Commission's desire 
not to create unnecessary burdens at the 
State level theAe rules ·provide a 
procedure whereby a State regulatory 
authority or nonregulated electric utility 
may apply lo the Commlasion for a 
waiver lf it can demonstrate that 
compliance with certain requirements ol 
Subpart C ie not neceSBary to encourage 
cogeneralion or small power production 
and l1 not otherwise required under 
1ecUon 210. 

Several commenter& expressed their 
concem that Stale regulatory authorities 
would not be able adequately lo 
implement the Commission's rules, and 
therefore, recommended that the 
Commission IHue specific rules which 
the Stale regulatory authorities would 
adopt without ch8Jl8e. The Commission 
doe, not filld this proposal to be 
appropriate at (hJs time, and believe• 
that providing an opportunity £or 
experimentation by the States la more 
conducive lo development of these 
difficult rale principle■. 

Implementation 

Section 210{0 or PURPA requires that 
within one year after the date that this 
Commi11loo prescribes it• rulee under 
1ubsection (a), and within one year of 
the date any of these rules i1 reviaed, 
each Stale regulatory authority and each 
nonregulated electric utility, after notice 
and opportunity for bearing, must 
implement the rules or revislom thereof, 
as the case may be. 

The obUgaUon to lmplement aecUon 
210 rules l1 a continuing obligaUon 
which beglnl within one year after 
promulgation or 1uch rules. The 
requirement to Implement may be 
fulfilled either (1) through the enactment 
of law, or regulation, at the State level. 
(2) by application on a cue-by-case 
basi1 by the Stale regulatory authority, 
or nonregulated utJUty. or the rule, 
adopted by the Commi111lon, or (3) by 
any other action reaaonably deeigned to 
implement the Commission's rules. 

Review and Enforcement 

5,ectlon 210(g) of PURPA provides one 
of the means of obtainlfl8 f udlclal 
review of a proceeding conducted by a 
Stale regulatory authority or 
nonregulated utility for pu,poses of 
Implementing the Commission's rules 
under section 210. Under subsection (g), 
review may be obtained pursuant to 
procedures set forth in section 123 of 
PURPA. Section 123(c)(l} contains 
provisions concerning judicial review 
and enforcement of determlnationa 
made by Stale regulatory authorities 
and nonregulated utilities under Subtitle 
A. B. or C of Title I ~ . the appropriate 
State- court. Tbe1e provisiona also apply · 
to review of any action taken to 
Implement the rules under secUon 210. 
This means that persons can bring an 
action lo State court to require the State 
regulatory authorities or nonregulated 
utilities to Implement these regulations. 

Section 123[c)(2) of PURPA provides 
that persons seeking review of any 
determination made by a Federal 
agency may bring an action ln the 
appropriate Federal court, This 
distinction between Federal agenciea 
and non-Federal agencies also applies lo 
review of enforcement of the 
implementation of the rules under 
aecllon 210. 

Finally, the Commission believes that 
review and enforcement of 
implementation under section 210 of 
PURPA can consist not only of review 
and enforcement as lo whether the Stale 
regulatory authority or nonregulated 
electric utility has conducted the Initial 
lmplementation properly-namely. put 
into effect regulation• implementing 
tectlon 210 rules or procedure• ror that 
implementation, after notice and an 
opportunity for a hearing. It can alao 
consist of review a.nd enforcement of the 
application by a State regulatory 
authority or nonregulated electric utilJty, 
on a caae-by-case basis. of It• 
regulations or of any other provision it 
may have adopted to Implement the 
Commission's role■ under eectlon 210. 

Section 210(b)(2)(A) of PURPA states 
that the Commi111ion may enforce the 
implementation of regulation• under 
■ection 210(0, The CongreBB bas 
provided not only for private cause, of 
acUon ln State court• to obtain Judicial 
review and enforcement or the 
implementation of the CommiBBion'e 
rules under 1ectlon 210, but also 
provided that the CommlSBlon may 
1erve aa a forum for review and 
enforcement of the implementation of 
thfs program. 

§ 292.401 Implementation by state 
regulatory authorlties and nonregulated 
elecJric ut11ities 

Paragraph (a) of § 292.401 sets forth 
the obligation of eaoh State regulatory 
authority to commence implementallon 
of Subpart C within one year of lhe dale 
these rules take effect. In complying 
with this paragraph the State regulatory 
authorities are required to provide for 
notice of and opportunity for public 
hearing. As described In the summary of 
th1s subpart, such lmplementation may 
consist of the adoption of the 
Commission's rules, an undertaking to 
resolve disputes between qualifying 
facilities and electric utilities arising 
under Subpart C, or any other action 
reasonably designed to implement 
Subpart C. 

This aectlon does not cover one 
provision of Subpart C which is not 
required to be Implemented by the Stale 
regulatory authority or nonregulated 
electric utilHy. This provision is 
§ 292.302 (Availability of electric utility 
eystem cost data), the Implementation of 
which is subject to § 292.402, discussed 
below. 

Subsection (b) sets forth the obligaton 
of each nonregulated electric utility to 
commence, after notice ~nd opportunity 
for public hearing, lmplementatlon or 
Subpart C. The nonregulated electric 
utilities, being both the regulator and the 
utility subject to the regulation. may 
eatisfy the obligation to commence 
implementation of Subpart C through 
fesuance of regulations, an underlaking 
to comply with Subpart C, or any other 
action reasonably designed to 
implement that subpart 

Paragraph (c) sets forth a reporting 
requirement under which each State 
regulatory authority and nonregulated 
electrlo utility is to file with the 
CommJsslon, not later than one year 
after these rules take effect. a report 
deacribi.ng the manner in which it ie 
proceedins to implement Subpart C. 

Comments received regarding this 
1ection indicated a concern that the 
obligation of a State regulatory authori ty 
or nonregulated utility "to commence 
implementation • • • within one year 
• • •" did not provide any guidance as 
to when the process must be completed. 
The Commiasion notes that the intention 
of this aection is that the State 
regulatory authorities and nonregulated 
utilities have one year in which lo 
establish procedures and that at the end 
of that year each State must be prepared 
lo entertain applications. The phrase 
"commence implementation" is intended 
by the Commission to connote that 
implementation of these rules la • 
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conllnulng proce11 and that oversight 
will be Of180ins-
f 21/Z.40Z Implementation of reporting 
objecliv• 

The obU,aUon to comply with 
I 292.302 I• Imposed dlrecUy on etecbic 
uliltdea. Thlt la different from the rest or 
Subpart C where Iha obligation to act ia 
Imposed on the State regulatory 
authority or the oooregulated eJe.::bic 
utWty in its role aa regulator. The 
Commi11ion le exercising it.a authority 
under aection 133 of PURPA and other 
law, within lhe CommJHlon • authority 
to require thJa reporting. ,., 

Any elec;tric utility wbfoh f aile to 
comply with the requirem~ta or 
I 292.302(b) ia subject lo lhe aame 
penallie, aa ti might ree&in a ■ a result 
of • failure to comply wilh the 
requlremenlt of the Commi■aion'a 
regulation■ tasued under aecHon 133 of 
PURPA. Aa stated earlier in thi■ 
preamble, the data required h)' I 292.302 
will form the baaia from which the ratea 
for purchaaea will be derived; I 292.302 
11 thut a criUcal element lo th1t program. 
The CommJuloo beUevu that. w th 
resard lo utilltJea subject to section 133 
of PURPA. the Commission may 
exercise ii• uthority under secUon 133 
to .require the data required by 
t 29Z..S02(b) on the baste the the 
Commj59ion finds such Information 
necessary to allow determination of the 
coalt associated with providing electric 
1ervfce11. With regard to utilities not 
subject to section 133, If they Fail lo 
provide the data called for in 
I Z92.302(c), the Commission may 
com.pal ils production under the Federal 
Power Act and other statutes which 
provide the Commission with authority 
o require reportiJ'lg of lllch data. 

I 292.403 Waivers. 
Paragraph (a) provides for a 

procedure by which any State regulatory 
authority or nonregulated elecnic utilily 
may apply for • waiver from the 
application of any of the requirements of 
Subpart C other than f 292.302. {Section 
292.S02(d) bae been revised lo permit a 
Stale regulatory authority or 
nonregulated utility to adopt a aubetitute 
method for the provision of system cost 
data without prior Commission 
approval) 

Paragraph (b) providea that the 
Commission will grant 1uch a waiver 
only II the applicant can ehow that 
compl ance w th any of the 
requirements le not necessary lo 
encourage cogeneratlon or small power 
production and Is not otherwise required 
under aection 210 of PURPA. 

Thie section I• included in recognition 
of the need for the Commission lo afford 

flexibility lo the Statea and 
nonregu.lated utiliUes to implement the 
Commiaaioo'a rule, under section 210, 

Several comment, auggetted that the 
Comm.iaefon set forth procedunia for 
considerln,g applJcatlon.e for waiver■ 
whlch would allow formal participation 
by qualifying facilltle1 in • public 
hearing. The CommiHion notes that 
lntereeted partiea would be given an 
opportunJty to be beard in uy 
proceedlna it conduct.I to detenni.ne 
whether or not a waiver ahould be 
granted. 

Su part F-Exempdon of Qualttylng 
Small Power Production and 
Cogen.tatton FacmtJ .. From C•rtaln 
Federal and State Lawa and 
Regul■Uona 

I 292.801 Exemption of qualifyina 
/acilitie• from Ultt Federal Power AcL 

Section 210(e) of PURPA •late.a that 
IJ.u1 Comminioo shall preacnoe nalea 
under which qualifying faciltue, are 
exempt. l.n part. from the Federal Powe.r 
Act, from the Public Utility Holding 
Compa.D)' Act of 1935, &om the State 
laws and regulations reepecting the 
ratee, or respecting lhe financial or 
organizetiou regulatioo, of electric 
utiliti.ee, or &om any com6inalloo of the 
foregoing. Ir the Commission determine• 
aucb exemption ia necessary to 
encourage cogeneratlon and small 
power production. Aa noted in the Staff 
Discussion Paper, the Congress nlended 
the Com.mlsalon to make liberal use of 
lte exemption authority in order to 
remove the disinceoUve of utility-type 
regulation. The CommJsaion believes 
that broad ex.emption la appropriate. 

Section 210(e)(2J of PURPA provides 
that the Commission is not authorized to 
e empl ,mall power production 
Facililiel or 30 to 80 megawatt capacity 
Crom theee laws. An exception la made 
for small power production [aclllties 
using bloma69 aa a primary energy 
eoW'1:e. Such facilltiea between 30 and 
80 megawatts may be exempled from 
the Public Utllity Holding Company Act 
of 1935 and from Stat Jaws and 
regulations but may not be exempted 
from the Federal Power Act. The 
Commission will establish procedure, 
for the determination ofratea for these 
facilHiH In a separate proceeding. 

Paragraph (a) sets forth those 
facUitiee which ar eligible Cot 
exemption. Paragraph £bl provides that 
faclliUes described In paragraph (a} 
shell be exempted from all but certain 
epecified aecUons of the Federal Power 
Act. 

Section 210[e)(3J(C) or PURPA 
provides that no qualifying fac lily may 
be e empted Crom any license or permit 

requirement under Part I of the Federsl 
Power AcL Accordingly, no qualifylns 
faclliUe, will be exempl from Part I of 
the Federal Power AcL The Commisefon 
recently issued simplified procedure, for 
obtaining water power Ucenaea for 
hydroelecl:tic projects of 1.5 megawatts 
or I.eat, and has !Hued proposed 
regulallona to expedHe licensing of 
exiating facilillet. 11 

The Comm.iHlon believet 
cogeneretion and am.all power 
producUon facilities could be the subject 
of an order under section 202(c) of the 
Federal Power Act requiring them to 
provide energy lf the Economic 
Regulatory Administration determines 
that an emergency situation exiata. 
Because a.pplic lion of lhla eectioo 11 
limited to emergency situations aod ii 
not af[ected by the feel that a facility 
attaina qualifying status or engages in 
interchanges with ao electric utility, the 
Commlsaion notes that qualifying 
facilJUes will not be exempted from 
section 202(c) of the Act. 

Furthermore, in response to comment, 
the Coauni!slon bas revised this 
paragraph to provide that qualifying 
facilities are not e empt from sections 
210, 211, and 212 of the Federal Power 
Act, as required by section ZlO(e}(S)(B) 
ofPURPA. 

Sections 203, 204, 205, 206, 208, 301, 
302, and 304 of the Federal Power Act 
reOect traditional rate regulation or 
regul Uon of securities of public ulil ties. 
The Commission has determined that 
qualifying facilities shall be exempted 
from these sections of the FederaJ Power 
Act 

Section 305(c) of the Act imposes 
certain reporting requiremenla on 
lnterlockJng d rectorates. The 
CommJsslon beUeves that any person 
who otherwise la required to file a 
report regarding interlocking position& 
ahould not be exempted Crom such 
requirement because he or she is also a 
director or officer of a qualifying facility, 

Finally, the enforcement provisions of 
Part m of the Federal Power Act wlll 
conUnue lo apply with respect lo the 
sections of the tedera.1 Power Act &om 
which qualifying facilHies are not 
exempt. 

t 292,602 E,csmption of qualifyins 
faciiitiea from the Public Utility Holding 
Company Act and certain State law and 
regulation. 

Under section 210(e} of PURPA the 
Commission can exempt qualifying 
facillllea from regulation under th.a 

11.S.. Otdet No. 11, 5 mplllied Prootdut'H ro, 
Ce.rtaln Waler Power Llce03es, Docket o. RM~. 
tnu"d September S, 1916, and Application for 
UcenH fo, Major Proj,ct,-EJrl~tinQ Dam. Dock,1 
No , RM1~ 44 FR Z-,t095 (Apnl 21, 11179). 
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Public: Utility Holding Company Aol of 
1935 and State Jaw■ and reguJstion, 
cionc:emlng rate1 or financial 
ot11anization. Only oogeneretion 
f acilitie• and email poweT producUon 
f11ciHties of 30 me.ga alls or less may be 
exeinpted from both of tbese laws, wilh 
the e.xceplion that any qualifying amalJ 
power product on facility (i.e., up to 80 
megawatts} using biomass as a primary 
ener'I)' ,ouroe can be exempted from 
these laws. 

The Commission ha& determined th I 
where a qualifying facJlity I subject d 
lo more stringent regulation than other 
companies solely by reason of the fact 
that II is engaged In the production or 
electric energy, these more stringent 
requirements 1hould be eased throllgb 
exemption or qualifying facilities. By 
e,ccluding any qualffying facility from 
the definition of an "electric utility 
company" under ection 2(a)(3) of the 
Public Utility Holding Company Act of 
1935, such facilities wouJd be removed 
from Public Utility Holding Company 
Act regulation which is applied 
exclusively to electric utility companies. 
Moreover, by excluding qualifying 
facll Ues from this definition, parent 
companies of qualirylng facilities would 
nol be subject lo addWonal regula tion 
es a result of electric production by their 
1ubaldiariea, The Commission therefore 
believes that In order lo encourage 
cogeneration and small power 
production it is necessary to exempt 
cogenerators and man power producers 
from all of I.he provisions of the Public 
Utility Holding Company Act or 1935 
related to electric utilities. 

Accordingly, paragraph {b) slates thal 
no qualifying facility shall be considered 
lo be an "electric utility company", ea 
defined in section 2(a){3) of the Publ c 
Utility Holding Company Act of 1935, 15 
U.S .C. I 79b(e)(3). 

Section 2l0(e} or PURPA slates that 
qualifying fac lilies which may be 
exempted from Lhe Public Utility 
Holding Company Act may also be 

empted from Stat laws and 
regulations respecting the rates or 
nnancial mganintion of electric 
utililies. 

The Commiss on has decided to 
provide ab oad e mption from State 
law, and regulations whlcb would 
co11Rict with the Stale'• i.tnplementation 
of the Commlsalon'uuJea under 1ectlon 
210, 

The Commiesion b Uevea that euch 
broad exemptioo la neceuary to 
encoU1age cogenera on or 1maU power 
production. Accord(Agly, •ubparagraph 
(c)(l) provides that eny qualifying 
racillty ehall be exempt from State laws 
al'!d regulation11 .respecting rates of 
electric utilities, and from financial and 

organizational resulation of electric 
utilities. Several commenters noted that 
lbie section might be interpreted 88 
exempting qua) fy ng facilitie1 from 
elate laws or-regulation• implementing 
the Commiasion'■ rule■• under eecllon 
210(1) of PURPA. ln order lo clarify that 
qualifying facllities are not to be exempt 
from these Nlee. the Commission baa 
added subparagraph (c)(2) prohibiting 
any exemptions &om State lawe and 
regulations promulgated pursuanl to 
Subpart C of lheae naJes. 

Some commenlen Lndiceled that 
l 292.301(b)(1) m ghl be interpreted a 
prohibiting a State from reviewing 
contracts for purchase,. These 
commentere elated that, as a part of a 
Slate', reguJaUon or electric utilities, a 
Stale regulatory authority needs lo be 
able to review conlracu entered into by 
electric utilllie1 It reJN)ates. 

These rules, and tlie exemption• being 
provided by theae rules, are not 
inleoded lo divest a State regulatory 
agency or Ill authority under State Jew 
lo review cootract1 for purchase• ea 
part of its regul lion or electric uliUUes . 
Such authority may continue to be 
e ·ercised if consist nl with the terms. 
policies and pracUeea under sections 210 
and 201 or PURPA end thia 
Commission'• implementing regulation , 
Jr the authority or la exercise· is In 
conflict with these sections of PURPA or 
the Comm1sslon's regulation• 
thereunder, the State m111t yield o the 
Federal requireD'lenl8. The Commlss on 
does nol believe II po111ible or advi able 
to allempt lo eatabllsh more precise 
guidelines than these. Accordingly, 
Stales which have questions i:n thla 
regerd should aeek an interpretive ruling 
Crom the Commiaslon'a General Counsel. 

Subparagraph (c)(3) provides tut. 
upon request of a Stale regulatory 
authority or nonregulated elecll'ic ut 111 
lhe Comm.iasion may limit the 
applicabjjjty of the broad exemption 
from the Stale laws. Thia provision la 
intended to add 0e ibility to the 
e emptfon. 

The Commission perceives that there 
may be inst ncea in which a qualifyin 
fac Jity would wl1h to have an 
oterprela on of whether or not i ta 

subject lo a particular Stale law in ordeT 
to remove any uncerlainty. Under 
subparagraph (c)(4), the Commission 
may determine whether a qualifying 
racility is exempt from a particular State 
law or regulation. 

(Public U ility llegulalory Policiea Acl or 
19?8. t6 U.S.C. I 2801. el 6eq .. &.e'I}' Supply 
and Environmental Cootdinalioo Act.15 
U.S.C. I 791 el seq .. Federal Power Act. 118 
amended, 18 U.S.C. I 792 et ,eq .. Oepartmeol 
or Energy Orsanlzallon Act, 42 u.s.c. t 7101 
et seq .. E.O.12009, 42 Fed. Reg. 48267) 

IV. EffecUve Dale 

11:ie regulations promulgated in lhh 
order are eff eeUve March 20, 1980. 

In conalderallon of the loregotna, th 
Commission amends Part 292 of Chapter 
I, Tille 18, Code of Federal Regulations, 
as set forth below, ef!ective March 20, 
1980.'By the Commission. 
l<ennelh F. Plumb, 
Secretory. 

(1] Subchapter K is amended In I.be 
table or contents and in the le I ol the 
regulation by deleting the title for Part 
292 and substituting the following in Ueu 
thereof: 
Part 292--Regulallon, Under Sections 201 
and 210 of the Public UliUty Regulatory 
Policlea Act of 1978 With Regard to Small 
Power Production and Cogeneration. 

(2) Subchap ar K·is further amended 
In the table of contents to Parl 292 and 
in the lex of the regulations by 
reserving Subpart B and by addlns new 
Subparts A, C, D, and F to read as 
follows: 

PART 292--REGULATJONS UNDER 
SECTIONS 201 AND 210 OF THE 
PUBLIC UTILITY REGULATORY 
POLICIES ACT OF 1978 WITH REGARD 
TO SMALL POWER PRODUCTION ANO 
COGENERATION. 

Subpart A-General Provl•lona 

Sec. 
292.101 Defln liona. 

Subpart 8-{A rvedl 

Subpar1 C-Amngement• Between Eleclrie 
Utilities and Ouahf)'lng Cogener1tlon and 
Small Power Producllon Facllltlea Under 
Section 210 of lhe Publlo Ullllt)' Aegut.1ory 
Pollcles Act of 1178 

292.301 Bcop . 
292.302 Av liability of Electric UI ltty 

Sy tem Cot Data, 
292-303 Ble ·c UtiUty Obliga Uon Under 

This Subpart. 
292.304 Rat,:a for Purchase,. 
292.305 Rates for Salee. 
292.306 lntercoMeclion Coats. 
292.307 Syatem Emergenc.lea. 
292,308 Standorda for Operating Rellabllfly. 

Subpart D-tmpl mentatlon 

292,401. Implementation by Slate Regulatory 
Authotitiea end Nonttgulaled UlilitiN, 

292.402 Implementation of Certa n 
ReporUns Requirement,. 

292.403 Wa.lvel'9, 
• • • 

SUbpart F-Exemptlon of OuaUfylng Small 
Power Produotlon Facnni.a •net 
Cogeneratlon Facllltte1 From Certain 
Federal and State t.awa and Aevulatlona 

292,801 Exemption of Qualifying Fecilltlei 
from the Federel Power Act. 

292.802 Exemption or Qualifying Faollitiu 
From the Public Utility Holding Company 
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Act and Certain State Law and 
Regula tlon. 

Autho.rity: This part lnued under the Public 
Utility Regulatory PoUcle• Act of 1978, 18 
U.S.C. I 2601 et seq .. Energy Supply and 
Environmental Coordlnallon Act, 15 U.S.C. 
I 791 et seq., Federal Power Acl. 18 U.S.C. 
I 792 et seq., Department o[ Energy 
Organization Act, 42 U.S.C. I 7101 et seq .• 
E.O. 12009, 42 FR 48267. 

Subpart A-General Provisions 

f 2H. 101 Deflnltlona. 
(a) General rule. Terms defined In the 

Public Utility Regulatory Policies Act of 
1978 (PURPA) shall have the same 
meaning for purposes of this part as they 
have under PURPA. unless further 
defined in this part 

(b) Definitions. The following 
definitions apply for purposes of this 
part. 

(1) "Qualifying f acillty" means a 
cogeneration facility or a small power 
production facility whJch is a qualifying 
facility under Subpart B of this part of 
the Commission's regulations. 

{2) "Purchase" means the purchase of 
electric energy or capacity or both from 
a qualifying facility by an electric utility. 

(3) "Sale" means the sale of electric 
energy or capacity or both by an electric 
utiHty to a qualifying facility. 

(4) "System emergency" means a 
condition on a utility's system which is 
likely to result in imminent significant 
disruption of service lo customers or is 
imminently likely lo endanger life or 
property. 

(5) "Rate" means any price, rate, 
charge. or classification made, 
demanded, observed or received with 
respect to the sale or pW'chase of 
electric energy or capacity, or any rule, 
resuJation. or practice respecting any 
such rate. charge, or claHification, and 
any contract-pertaining to the sale or 
purchase of electric energy or capacity. 

(6) "Avoided costs" meana the 
incremental coata to an electric utility of 
electric energy or capacity or both 
which, but for the purchase from the 
quallfying facility or qualifying faciJllles, 
such utility wouJd generate Itself or 
purchase from another source. 

(7) "Interconnection coats" means the 
reaaonable coat■ of connection, 
switching. metering. transmission. 
distribution, 1afety provisions and 
administrative coals Incurred by the 
electric utility directly related to the 
Installation and maintenance of the 
phy1ical facilities neceaaary to permit 
interconnected operation■ with a 
quallfytos facility, to the extent such 
coata are In exceas of the correspondins 
coat& which the electric utility wouJd 
have Incurred lf It had not engased In 
Interconnected operaUon1, but lnatead 

senerated an equivalent amount of 
electric energy itself or purchased an 
equivalent amount of electric energy or 
capacity from other sources. 
Interconnection costs do not include any 
costs included in the calculation of 
avoided costs. 

(8) "Supplementary power" means 
electric energy or capacity supplied by 
an electric utility, regularly used by a 
qualifying facility in addition to that 
which the facility generates itself. 

(9) "Back-up power" means electric 
energy or capacity supplied by an 
electric utility to replace energy 
ordinarily generated by a facility'• own 
seneration equipment durin8 an 
unscheduled outage of the facility. 

(10) "lnterruptible power'' means 
electric energy or capacity supplied by 
an electric utility subject to interruption 
by the electric utility under specified 
conditions. 

(11) "Maintenance power" means 
electric energy or capacity supplied by 
an electric utility during scheduled 
outages or the qualifying facility. 

Subpart 8-{Re.served) 

Subpart C-Arrangements Between 
Electric Utilities and Quallfylng 
Cogeneratlon and SmalJ Power 
Producllon Facllltlea Under Section 
210 of the Public Utility Regulatory 
Pollclea Act of 1978 

§ 82.301 Scope. 
(a) Applicability. This subpart applies 

lo the regulation of sales and purchases 
between qualifying faciliUes and electric 
utilities. 

(b) Negotiated rates ar terms. Nothing 
In this subpart: 

(1) Limits the authority of any electric 
utility or any qualifying facility to agree 
to a rate for any purchase, or terms or 
conditions relating to any purchase. 
which differ from the rate or terms or 
condiliona which would otherwise be 
required by this subpart; or 

(2) Affects the validity of any contract 
entered into between a qualifying 
facility and an electric utility for any 
purchase. 

I 292.302 Avallablllty of electric utlllty 
ayatem coat data. 

(a) Applicab11ity. (1) Except as 
provided In paragraph (a)(2) of 1h11 
section. paragraph (b) appliea lo each 
electric utility, in any calendar year, if 
the total saJea of electric energy by such 
utility for purposes other than resale 
exceeded 500 million kilowatt-hours 
during any calendar year beslnnlng after 
December 31, 1975, and before the 
immediately preceding calendar year. 

(2) Each utility having lotaJ salea of 
electric energy for purpose■ other than 

resale of less than one billion kilowatt­
hours during any calendar year 
beginning after December 31, 1975, and 
before the immediately preceding year, 
shall not be subject lo the provisions of 
this section until May 31, 1982. 

(b) General rule. To make available 
data from which avoided cosl9: may be 
derived, not later than November 1, 
1980, May 31, 1982, and not less often 
than every two years thereafter, each 
reguJated electric utility described in 
paragraph (a) of this section shall 
provide lo its State regulatory authority, 
and shall maintain for public Inspection. 
and each nonregulated electric utility 
described in paragraph (a) of this 
section shall maintain for public 
inspection. the following data: 

(1) The estimated avoided cost on the 
electric utility's system, solely,with 
respect lo the energy component, for 
various levels of purchases from 
qualifying facilities . Such levels of 
purchases shall be slated in blocks of 
not more than 100 megawatts for 
systems with peak demand of 1000 
megawatts or more, and in blocks 
equivalent to not more than 10 percent 
of the system peak demand for systems 
of less than 1000 megawatlll. The 
avoided costs shall be stated on a centa 
per kilowatt-hour basis, during daily and 
seasonal peak and off-peak periods, by 
year, for the current calendar year and 
each of the next 5 years: 

(Z) The electric utility's plan for the 
addition of capacity by amount and 
type. for purchases of firm energy and 
capacity, and for capacity relirementa 
for each year du.ring the succeeding 10 
years; and 

(3) The estimated capacity costs al 
completion of the planned capacity 
additions and planned capacity firm 
purchases, on the basis of dollars per 
kilowatt, end the associated energy 
costs of each unit, expressed ln cents 
per kilowatt hour. These costs shall be 
expressed In terms of individual 
generating units and of individual 
planned fmn purchases. 

(c) Special rule for small electric 
utilities. 

(1) Each electric utility (other than any 
electric utility to which parasraph (b) of 
this section appllea} shall. upon request 

(I) Provide comparable data to that 
required under paragraph (b) of this 
eeclion to enable qualifying facilities t.o 
estimate the electric utility'• avoided 
cost, for periods described In paragraph 
(b) of this section; or 

(ii) With regard to an electric utility 
which la legally obllsated to obtain all 
lt1 requirements for electric energy and 
capacity from another electric utility, 
provide the data of ill aupplylng utility 
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and the rates at which II currently 
purchases such energy and capacil . 

(Z) If a.ny such eleGtric utiUty Calla to 
provide auch information on request, the 
qualifying facility may apply to.th St le 
regulatory authority (which haa 
ratemaking authority o er lhe electric 
ulil ty} or the Commission for an order 
requiring 1ha, the information be 
provided. 

(d) Substilution of of le.motive oietl,od. 
(1) Arter public notice in the area served 
by the electric utilHy. and aner 
opportunity for public comment. any 
State regulatory aulhority may require 
(with respect lo eny electric uUlity over 
which it has ratemaking authority), or 
any non -regulated electric utlllly may 
provide. data different than thos which 
are otherwise required by this section if 
ii determines Iha! avoided costs can be 
derived from such data. 

{2) An} Stale regulatory authority 
(wilh re pec1 to any electric utllit)' over 
w'hich ii has ratemaking authority) or 
nonregulated utility which requ res such 
dlfrerenl dale shall notify the 
C mmission within 30 days of making 
such determination. 

(eJ Slate Re,,iew. (1) Any data 
submit led by an electric utility under 
this s ction shall be subject to review by 
the State regulatory authority which has 
ratemaking authority over euch electric 
utrllty. 

(2) In an~· such re\·iew. the elecbic 
ulllily has the burden of comJn forward 
with justiOcation for its data. 

f 282,303 Electric utlllty obi getion1 under 
lhll 1ubpart. 

(a) Obligatfon to purchase from 
qualifylng facilities. Each electric; utHily 
shall purchase. in accordance with 
§ 292.304, any energy and capacity 
which la made available from a 
qualifying facility: 

(1) Dir clly to the electric utility; or 
(2) lodirectJy to the eleclric utility in 

accordance with paragraph (d) of this 
aection. 

[b) Obligation to sell to qualifying 
facilities. Each electric utility shall ell 
lo any qualifying facility, in accordance 
with i 292,305, any energy and capacity 
requested by the qualifying facility. 

(c) Obligation to interconnect, (1) 
Subject to paragraph (c)(2) of this 
seolion, any electric utility ehaJl a,a_ke 
such Interconnections with any 
qualifying racility as may be necessory 
lo accompUs'1 purchases or 1ale:1 under 
this eubpart. The obligatioo lo pay for 
any lnlerconoection costs shall be 
detennined 'in accordance with 
i 292,soo. 

(2) No electric utility i& required to 
Interconnect with any qualirying facility 
ir, solely by reason of purchases or sales 

over the interconnection. the electric 
utility would become subject to 
regulation as e publi c utility under Part 
11 of the Federal Power Act. 

(d) Transmission to r:,ther electric 
utilities. If e qualifying facility agrees. 
an electric utility which would 
olherwise be obligated to purchase 
energy or capacl1y from such qualifying 
facility ma transmil the energy or 
capacity to any other e_leclric utility. 
Any electric utility lo whJcb ruch energy 
or capacity is transmitted shell purchase 
such energy or ospac:lty under this 
subpart as if the qualifying facillty were 
supplying energy or capacity directly to 
such electric utility. Tbe rate for 
purchase by the electric utility to which 
such energy is transmitted shall be 
adjusted up or down to reflect line 
losses pursuant to I 292.304(e)(4) and 
shall not include any charges for 
transmission 

(e) Parallel operotion. Each.eJectric 
utility shall offer to operate in parallel 
with a qualifyin [acilit , provided tha1 
Lhe quaUfying facility complies with any 
applicable slandards established ln 
accordance with I 292.308. 

§ 292.304 Aatea for purchaaea. 
(a) Rates for purchases. (1) Rates for 

purchases shall: 
{i) Be just and reaeonable to the 

electric consumer of lhe electric utility 
and in the public interest; and 

(it) 'ol d.lscrimi.nate a.gains! qualifying 
cogeneration and am II power 
production fa cilities. 

(2) Nolbing ln this subpart requires 
any electric utility to pay more than the 
avoided costs for purchases. 

(b) Relationship to avoided costs. (1) 
For purposes of this paragraph, "oew 
capacity" means any purchase from 
capacity of a qua.lifyi.na facUily, 
construction of which wa commenced 
on nr after November 9, 1978. 

(2) Subject lo paragraph {b)(3} of this 
section, a rale for purchases satisfies th 
requiremeols of paragraph (a) of this 
section if the rate equals the avoided 
costs determined after coruiideration of 
the factora set fo'rtb In paragraph (e) of 
lhis section 

(3) A rate for purchases (other than 
from new capacity) may be leas th.an lhe 
avoided cost IJ the State regulatory 
authority (with respect lo any electric 
utility over wblob ii hes ratemaking 
authorily) or lhe nonregulated electric 
utility determines that a lower rate is 
consistent with p ragrapb (a) of this 
section, and ia sufficient to encourage 
cogeneration and small power 
production. 

(4} Rates for purchases from new 
capacity shall be In accordance with 
paragraph (b)(2) o( lhla 1ection. 

regardless of whether the electric utlllty 
making such purchases is 
simultaneously making sales to the 
qualifying facility. 

(5) ln Ifie case in which the r tesior 
purchases ere based upon estimates of 
avoided coa ls over the apecific term of 
the contract or other legally enforceable 
obligaUon. the rates fol' such purchases 
do not viola le this subpart ii the rates 
for such purchases differ from avoided 
costs I he lime of delivery. 

(c) Standard rotes for purchases. 111 
There shall be put into effect (with 
respect lo each electric utility} stand rd 
rates for purchases from qualifying 
f ciUtles wit.b a design capacity of 100 
kilow tis or less. 

(2} There may bi: put into effect 
standard rates for purchases from 
qual fying fee lities with a design 
capacity of more than 100 kilowatts. 

(3) The standard rales for purchas & 
under this paragraph: 

{i) Shall be consistent with paragraph& 
(a) and (e) of this section; and 

(ii) May dlfferentiate among 
qualifying facilities using various 
technologies on the basis of the supply 
characteristics of the different 
technologies. 

(d) Purchases "as available" or 
pursuant lo a legally enforceable 
obligation. Each qualifying facility ahall 
have the option either: 

(1) To provide energy as the qualifying 
facil ty determines such energy lo be 
sva lable for such purchases, in which• 
case the rates for such purchases ahall 
be bes d on the purchasing utility's 
avoided costs calculated al the time of 
delivery: or 

(2) To provide energy or capaclly 
pursuant to a legally enforceable 
obll3atlon for !he delivery of energy or 
capacity over a specified term, in which 
case the rates for such purchases aball. 
at the option of the qualifying facility 
exerci ed prior to the beginning of the 
specified term. be based on either: 

(I) The avoided costs calculated at th 
time of delivery: or 

(Ji) The avoided cost• calculated al 
the time the obligation is incUJTed. 

(e) Factors affecting rotes for 
purchases. ln determining avoided cost,,;. 
1he followlns factors shall, to the extent 
practicable, be taken into account: 

(1) The data provided pW'8uant to 
1 292.302(b), (c), or (d), including State 
review of ao . such data: 

{2) The a ailability of cepac·ty or 
energy from• qua.Ufying facility during 
the system dally and seasonal peak 
perlod!I, Including; 

{I) The ability of the atiJity to dispatch 
the qualifying facility: 

(ii) The expected or demonslrated 
reliability of the qualifying facility: 
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(iii) The tenne or any contract or other 
legally enforc-eable obltgation. lncludln, 
the duration or the obligaUon, 
termination notice requirement and 
unctions for non-compliance: 

(iv} The ext.enl to which scheduled 
outagea of the qualifying facility can be 
uaefully coordinated with scheduled 
outages of the utility'• facilJtJea; 

(v) The usefulness of energy and 
capacity supplied from a qualifyins 
facility during system emersenclea, 
includ.ing Its ability to separate !ta load 
from Its generation: 

(vi) The individual and assregate 
value of energy and capacity from 
qualifying facilities on the electric 
utility'• system: end 

(vii)'The smaller capacity increments 
and the shorter lead timea available 
with addition• of capacity from 
qualifylns facilitiea; and 

(3) The relationship of the availability 
or energy or capacity from the qualifying 
faclli ty as derived in paragraph ( e 1(2) of 
this aectlon. to the ability of the electric 
utility to avoid costs, including the 
defen-al of capacity additions and the 
reducHoo of fossil fuel use; and 

(4) The costs or .savings resulting from 
variations ln line losses from those that 
would have existed in the absence of 
purchases from a qualifying facility, if 
the purchasing electric utility generated 
an equivalent amount of energy Itself or 
purchased an equlvalenl amount of 
electric energy or capacity. 

(f) Periods during which purchases 
not required. 

(1) Any electric utility which gives 
notice pursuant to paragraph (f)(2} of 
this section will not be required to 
purchase electric energy or capacity 
during any period during which. due to 
operational circumstances, purchases 
from qualifying facilities will result in 
costs greater than those whioh the utility 
would Incur if it d1d not make such 
purchases, but instead generated an 
equivalent amount 0£ energy itself. 

(2) Any electric utility aeeldng to 
Invoke paragraph (f)(l) of thia secUon 
must notify, in accordance with 
applicable State law or regulation. each 
affected qualifying £acillty ln time for 
the qualifying facility to cease the 
delivery of energy or capaclty lo the 
electric utility. 

(3J Any electric utility whlch rails to 
comply with the provision, or paragraph 
(f)(2) of this section will be required to 
pay the same rate tor auch purchase of 
energy or capacity as would be required 
bad the period described In paragraph 
(f)(l) of thia section not occurred. 

(4) A cJaim by an electric utility tha1 
1uoh a period baa occurred or will occur 
la eubject to such verification by Ua 
Stale regulatory authority aa the State 

regulatory authority determine• 
neceasary or appropriate, either before 
or after the occurrence. 

I 202.305 Ratu fo, ....._ 
(a) General rules, (1) Rates for sales: 
(I) Shall be just and reasonable and In 

the public interest; and 
(ti) Shall not discriminate against any 

qualifying facility in comparison to rates 
for sales to other cuatomen served by 
the electric utility. 

(2) Ratea for sales which are baaed on 
accurate data and consistent 
eystemwlde costing principles shall not 
be considered to discriminate against 
any qualifyins Facility lo the extent that 
such. rates apply to the utility's other 
customera with similar load or other 
cost-related characteristics. 

(b) Additional Services to be Provided 
to Qualifying Facilities. (1) Upon 
request of a qualifying facility, each 
electric utility shall provide: 

{I) Supplementary power: 
(ii) Back-up power; 
(ill) Maintenance power; and 
(iv) Interruptible power. 
(2) The Slate regulatory authority 

(with respect lo any elecb1c utility over 
which it has ratemaking authority) and 
the Commission (with respect to any 
nonregulated electric utility) may waive 
any requirement of paragraph (b)(l} of 
this section if, after notice in the area 
served by the electric utility and after 
opportunity for public co1DIDent. the 
electric utility demonstrates and the 
State regulatory authority or the 
Commission, as the case may be, finds 
that compliance with such requirement 
will: 

(i) Impair the electric utility's ability 
to render adequate service to its 
customers; or 

(il) Place an undue burden on the 
electric utility. 

(c) Rates for sales of back-up Oild 
maintenance power. The rate for salea 
of back-up power or maintenance 
power: 

(1) shall not be based upon an 
assumption (unless suppqrted by factual 
data) that foroed outages or other 
reductions in electric output by all 
qualifying facilities on an •lectrlc 
utility'• system will occur 
aimultaneoualy, or during the syatem 
peak, or both; and 

(2) shall take into account the exlent 
to which scheduled outages of the 
qualifying facillUes can be usefully 
coordinated with scheduled outagr.1 of 
the u.tUity'e facilitiea. 

I 202.308 Interconnection co,ta. 
{a) Obligation to pay. Each qualifyiJ18 

facility shall be obligated lo pay any 
lnterconnection costa which the State 

regulatory authority (with respect lo any 
electric utility over which it has 
ratemaking authority) or oonregulated 
electric utility may assess against the 
qualifying facility on a 
nondiscriminatory basis with respect to 
other cuatomere wilh similar load 
characteristics. 

(b) Reimbursement of interconnection 
costs. Each Stale regulatory authority 
(with respect to any electric utility over 
which it has ratemaking authority) anc' 
nonregulated utility shall determine the 
maMer for payments of interconnection 
costs, which may include reimbursement 
over a reasonable period of time, 

1212.307 Sy1tem emergencleL 
(a) Qualifying facility obligation to 

provide power during system 
emersencies. A qualifying facility shall 
be required to provide energy or 
capacity to an electric utiJity during a 
system emergency only to thee tent: 

(1] Provided by agreement between 
such qualifying facility and electric 
utility: or 

(2) Ordered under section 202(c) of lhe 
Federal Power Act. 

{b) Discontinuance of purchases and 
sales during system emergencies. During 
any system emergency, an electric utility 
may discontinue: 

(1) Purchases from a qualifying facility 
if such purchases would contribute to 
such emergency; and 

(2] Sales to a qualifying facility, 
provided that such discontinuance is on 
a nondiscrimfna tory basis. 

§ 212.301 Standards lot operating 
rellIblllty. 

Any State regulatory authority (with 
respect to any electric utility over which 
it hes ratemaking authority) or 
nonregulated electric utiHty may 
establish reasonable standards to 
ensure system safety and reliabillly or 
lntercoMecled operations. Such 
standards may be recommended by anr 
electric utility, any qualifying facil ity. or 
any other person. If any State regulatory 
authority (wilh respect to anf electric 
utility over whic~ it has ralemaking 
authorttyl or nonregulated ele~tric util ity 
eatablishea such standards. it shall 
specify the need for such standards on 
the basi.a of system safety and 
reliability, 

Subpart 0-lmplementatlon 

f 212.401 Implementation by State 
regulatory authorities and nonregulated 
electrlc utllltlee. 

(a) State regulatory authorities. Not 
Jeter than one year after these rules take 
effect, each State regulatory authority 
aha.II, after notice and an opportunity for 
public hearing, commence 
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mplementslion of Subpart C (olher than 
t 292.302 thereof). Such Implementation 
may consist or the Issuance of 
regulations. an undertaking lo resolve 
disputes between qualifying facilities 
and electric utilities arising under 
Subpart C, or any other action 
reasonably designed to implement such 
ubpart (o her han I 292,302 thereof). 

(b) Nonreaulated electric utilities. Not 
later than one year after these rules lake 
effect, each nonregulated electric utility 
shall, after not ce and an opportunjty for 
public hearing, commence, 
implementatjon of Subpart C ( olhe.r than 
§ 292.302 thereof). Such implementation 
may consist of the issuance of 
regulatjons. an undertaking to comply 
with Subpart C, or any other action 
reasonably designed to Implement such 
subpart (other Lban I 292.302 thereof). 

(cj Reporting requjrement. Not later 
than one year after these rules take 
effect, each State regulatory authority 
and nonregualed electric utility sbaU 61e 
with the Commission a report describing 
the manner in which il wiU Implement 
Subpart C Lother than § 292.302 thereof). 

§ 292.402 Implementation of certain 
r, porting requlrementa. 

Any electric utility which f iJs lo 
comply with the requirement or 
t 292.302{b) shall be subject lo the same 
penalties to which it may be subjected 
for failure to comply with the 
requirements or the Commission's 
regulationB ssued under section 133 of 
PURPA. 

f 292.403 WIIYt,., 

la) State regulatory authority ond 
nonregulated electric utility waivers, 

ny State regulatory authority (with 
respect to any electric u ility over wbicb 
it has ratemaklng authority] or 
nonregulaled electric utilHy may, after 
public notice In the area served by the 
electric utility, apply for a wa iver from 
the application of any of the 
requirements of Subpart C (other than 
t 292.302 thereof). 

(b) Commission action. The 
Commission wilJ grant such a wavier 
only if en applicant under paragraph (a) 
of lhis section demonstrate& tha 
compliance with any of the 
requirement a of Subpart C Is not 
necessary to encourage cogeneretion 
ond small power production end la not 
otherwise required under aectlon 210 of 
PURPA. 

Subpart F-Exemptlon of Qualltylng 
Small Power ProducUon FacJUUn and 
CogeneratJon Facllltlee from Certain 
Federal and State Law1 and 
Regulatlof\1 

t 212.601 ExempUon to qutlltylno 
facllltlea from Ill• 'Ftdertl Pow r Art 

(a) Applicability. Tb.is aection applies 
to: 

(1) qualifylns cogenerallon facilities: 
and 

(.2) qualifying small power produclion 
facilities whJch have a power 
prod'uction capacity which does not 
e ceed 30 megawatts. 

(b] General rule. Any qualifying 
faciUty des.crlbed in paragraph (a) shall 
be exempt from all aections of the 
Federal Power Aot, except: 

(1) Sectiona 1-30: 
(2) Sections 202(c), 210, 211, end 212: 
(3) Sections 305(c}; and 
(4) Any neceseary enforcement 

provision of Part DI with regard lo the 
sections listed ln paragrapba (b] (1), (2J 
and (3) of thia section. 

I 292.602 ExempUof! to quaUl)4'1G 
facllltlea from the Publlc Utlllty Holdlng 
Compani, Act and certain State law and 
,,gulatlon. 

(a) App/lcoblllty. Thjs 111!cUon applies 
to any qualifying £aciUty described ln 
I 292,601{a), end to any qualifying small 
power production facility with a power 
production capacity over 30 megawatts 
if such facility produces electric energy 
solely by the use of biomass as a 
primary energy aource. 

(b] Exemption from the Public Utility 
Holding Company Act of 1935, A 
qualifying facility described ln 
paragraph (a) shall not be considered to 
be an "electric utility company" ea 
defined in section 2{a)(3) or the Public 
UUlity Holding Company Act of 1935, 15 
U.S.C. 79b(a)(3J, 

(c) Exemption from certain State law 
and regulation. 

(1) Any qualifying facility ,hall be 
exempted (e cept es provided ln 
paragraph (c)(2)) of lhis aeotlon from 
State Jew or regulation respecting: 

(i) The rates or lectric utiJitles: and 
(ii] The financial and organizational 

regulation of electric utilities. 
(2) A quelilying facility may not b 

exempted from State law and regulation 
Implementing Subpart C. 

(3) Upon request or a State regulatory 
authority or nonregulated electric utility. 
the Commieeion may consider a 
llmltalion on the exemplions specified ln 
aubparagraph (1}. 

(4) Upon request or any person, the 
Commlasion may determine whether a 

qualifying facility la exempt from a 
perlJcular Stale law or regulatJon. 
ll'llOoc.aH1.aofUNJ.,ZMQ:--J 
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2.;12s Wednesday, April 9, 1980 
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18 CFR Part 292 

(UoQkel No. RM7~55) 

Rates and £.emptions for Ou flfylng 
Small Power ProducUon and 
Cogeneratlon FaclUU~ Com,~tlon 

Aprll J, 1980. 

AGENCY: Federal Energy Regulatory 
Commission, DOE. 
ACTION: EITatu:m notice. 

SUMMARY: Th s notice contains a 
correction of § 292.302 [a) and (b) or the 
Federal Energy Re8ulatory 
Commission's rinaJ regulations. 

fOR F\J~THER IHFOR~I.ATION CON ACT: 

Deborah Go tlheil, Office of the General 
Counsel, Federal Energy Regulatory 
Commlssicn, 825 North Cepitol Street. 
NE., Waslli.'lgton, D.C. 20426 (202) 357-
8000. 

SUPPL!MEHT RY INFORMATION: 1n e 
Federal Energy Regulatory 
Commission's Final Regulations, ssued 
February 19, 1980. entitled Regulatior.!I 
Uoder Section 210 of the Public Utility 
Regulatory Policies Act of 1978 (45 FR 
12214. February 2-, 1980}, et 45 FR 1223-1. 
In I 292 . .302 (a) and (b), the :e!erence to 
May 31, 1982 ahould be. changed to fum: 
30, 1932. This revision will accurate y 
c r. 01:~ t.':e Com ·s:;lc:-:·s in!cr.t. 3'3 

,i_:e ~n the p~ .b!e to the !0 • o 
"con o~ to th att?s reql1~ro?d y :.he 

Corr.miss;on's reg'l!!etic:-..s irnplemen in3 
section !33 of PUP.PA," 
l(e l\Jle~ F. Plumb, 
Secrelaq. 
(FR Ooc. II0-10';'&1 f!IN ~ II.IS a.ml 
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