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STATE OF SOUTH DAKOTA
COUNTY OF CLARK

Crocker Wind Farm, LLC,
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The Clark County Commission

and the Clark County Commission

acting as the Clark County
Board of Adjustment,
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BEFORE: The Honorable
Circuit Court
Third Circuit
Clark, South

APPEARANCES:

Mr. Brian Donahoe

Donahoe Law Firm

401 East 8th St., Suite 215

Sioux Falls, Sb 57103

Mr. Brett Kcocenecke

May, Adam, Gerdes & Thompson

BC Box 160

Pierre, SD 57501

For the Petitioner
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Carmen Means,
Judge in and
State of
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THE COURT: This is the time and place scheduled

h

or a hearing on a motion for partial summary judgment in the
case of Crocker Wind Farm, LLC versus Clark County Boara ot
Adjustment and Clark County Commission, I'd have attorneys

note their appearances here today.

petitioner.

MR. EIEB: Jack Hieb on behalf of the Clark County
entities.
THE COURT: All right. This is your motion Mr.

,

Koenecke and Mr. Donahoe, I1'd hear brief argument from vyou,
I've reviewed your supmissions.

MR. DONAHOE: Thank you, your Honor, I'll be
speaking to the issues. In regard to this particular matter

as we pointed out in our reply brief, the principal case
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relied upon by the County is one from Indiana that applies a

different standard i
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applied to the issues relating to interpretation c¢f a zoning
ordinance in a county like Clark County. In our particular
case we've got a situation where there are some minimum

setbacks and those are decided legislatively through

process of adopting the initial zoning ordinance and then any

amendments to that ordinance, and it's important to draw this
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there's a significant due process right to land owners and

-
9]
Q

others who are going to be subject to these res

ic process by which
the public good and public welfare that's protected by a

zoning ordinance is going
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planning commission and then they make a recommendaticn To
the county commission and the county commission can acopt
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back down and go through that process and come back up and

when they finally have a zoning ordinance
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you have language in a

shall be at least 1,000 feet from a residence or a chuzch or
& business or a government owpned building you set forth a
list and you exclude others that could be included in that
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by implication and that's a statutory interpretation
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canon that has been recognized in this state for a long time.
Here they excluded cemeteries or implicitly they were
included with churches, either way they're not on the list

and when they're not on the list they're recognized as being
excluded. And when a party like Crocker Wind Farm is leooking
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at the potential for the development of a business that's
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They also set out a way in wh
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lark County
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Energy Systems or WES types o

Wind Farm goes into this proc
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thing that they'd have to est

compatipbility with adjacent p

articular area Clark County
condition

not going to deny a
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need to know what it

do that and they

n a completely different

hat process spells out the ways
eased from their minimums and
uld look at in determining that
ich those can be reduced. Here
here for what they call Wind

f applications and so Crocker
ess expecting that the only
ablish is what's called general
roperties or uses and in that
even goes so far as toc say ve're
1al use unless there are specific
teria, and 1'm paraphrasing, but
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type of application. When they use that language even tnoudr

they didn't deny our application here they also canr
turn around and use additional criteria or additicnal

processes to decide how to approve a conditional uase. In

other words when they say we're not geing to deny you based
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change what's spelled out, move the gcal post so to speak

the middle of the game, and make you go further. I'li just

1

wIrap up her your Honozr, by saying when they have all the
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things set out it's clear the intention is they're gocing to
decide these as minimums, they

cemeteries or other things that aren't listed, and when the

do that's a violation of due process, it's
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unauthorized or an act that's exceeding the authority of the

Clark County Board of Adjustment. And all that is because

it's supposed to be decided in open debate about the gener
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egislative and the terms that are going to be imposed upon

when you adopt or amend these ordinances. And wh

<

’_.l
i
't
il
)
t
€]
l.__l
p
Q
F‘
=
143]
-t
Q)]
o
0O
D
O
s
w
),1
%)
]
Q)
i
'-
O
b
L
Q
£
Q
C
l,_..
gl
',.w
o
03]
m
ot
o
i

open and has all of the facts set forth that should apply

these things in general and when you are able tc address
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in that way you don't come up with problems like we have here
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where there's absolutely no evidence in the record that th
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in the setbacks and when we lo
see it goes from what was 1,000 feet to almost 4,000 feet in

the case of residences and then goes to 1 mile or 5,280 feet,

more than 5 times what had been previously determined to pe
adequate in that legislative process for churches, often

times churches will have cemeteries sc it wouldn't make =en
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for this to be separate for cemeteries whereas my co-counse

mentioned at the time this was proceeding with the cocunty, it
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seems like there are rights here being extended to
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are deceased that aren't be
living. It doesn't make sense. So all that comes back to us
here and it's clear the evidence in this case that the
decision was made solely on the basis of an arbitrary
reaction or a capricicus reaction to the political pressure
prought by those opposed without application o
appropriate criteria in this case. Based on that there are
several South Dakota Supreme Court cases that say that that
type of a decision is improper, the Hines case versus City of
Miller is one of the key cases that goes through that
analysis, there are others. The bottom line is that the
County can't do what they did here and the shear magnitude of

the increase here is clear evidence that it was arbitra:

ary and
capricious or at a minimum unlawful because the County board

exceeded their authority. And the one last thing I
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mention is that the final distinction I would make with the
Indiana case that's relied upon by the County is the fact
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Clark County that Crocker Wind Farm would be subjected tTo
this significantly greater distance, even greater than wnat
they thought was appropriate in Indiana and in fact eves
greater than what's recently been determined toc be the
appropriate level of setback by vote in Lincoln county, if
you're watching the news you may have seen it, they recently
had a referendum or initiated meagure, may be mixing that

three quarters of a mile with no pasis for it and
doesn't even try to justify it through facts. Sc
that said, your Honcr, we'd ask for a decision by
that strikes that decision as exceeding the Clark
Board's authority. Unless you have guestions that
my argument.

THE COURT: Mr. Hieb, I'd hear from you.
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MR. HIEB: Thank you, your Honorx. I'm going TO
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start with where he leift off. First of ail Tonere’'s nothing
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in the record about what happened in Lincoln County ail
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1 peint out to the Court that the fact that
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Lincoln County can do what it wants with respect toc setbacks
for wind turbines is how our system 1is set up, it's a county

by county situation. There are counties in South Dakota that

still don't have zoning ordinances at all which would

for vou to put a wind turbine up wherever you wanted to as
& ;¥ B

long as you either own the land or have the permission who
did to put it up. There are counties like
have passed zoning ordinances which tell you in order tTo do
that you need to meet certain criteria. Wnat Mr. Donahoe

seems to be arguing to this Court is this, we're not arguing
with the proposition that Clark County can create a largezr

setback, we are simply saying that in order for them fto do it
effectively they need to amend their ordinance to do that anc

what he's essentially accusin
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doing is exactly that by regquiring setback greater than 1,000
feet in this case. And the case that I think is probably the
most telling for the Court on that issue is the not the H
case, it's the Meier case which was cited in our brief. The

argument that was made in that case by the people that

upset over the denial of their permit for a hog cperation in
advance of the hearing basically argued to the Court that you
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County, it's the promotion of the pubiic nealtn, safety,
morals, or general welfare. And sc in the Meler case what

the Supreme Court was faced with was can we allow the Bcard

to have discretion toc loock at the public health, safety,

morals, or general welfare when considering an appilcation
for a conditional use permit? Or are we limited to the list

of things that the County put inte the ordinance relating to
CAFOs? And what the Supreme Court said was you're not

limited. You can look at the public health, safety, morals,

and general welfare and the reason that you can is that a
conditional use is not a use permitted by right, it's a use

that is only permitted when the Board whose been entrusted

with the responsibility for determining whether that use can
happen or not decides that it's -~ that it fits, and in this

particular case Mr. Donahoe has somewhat conceded the point,

but the Board did not deny their permit request, you know, he

f
talked about how the ordinance says if you're going to deny

somebody you've got to provide some cbjective list of
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‘ney didn't deny them. What they said was we're
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criteria.
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looking at the footprint of this, it's right in their

indings, the footprint being what's the landscape going to
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ock like given the number of towers, the size of the
and where those towers are going to be situated and we have

to decide given that what setback is appropriate in order to

protect the public health, safety, and general welfars of the
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people of the county. His argument is they can
If they say -- to take his argument to its logical
conclusion, your Honor, what he's sayin

agree with him, you're gcin

4
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Board that you can never reguire a setback grea

thousand feet where a residence is concerned, you can never
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require a setback for a cemetery at all because it
specifically listed in the ordinance, so you woculd remand
this to the Board and basically tell them you must approve

this as long as their footprint is at least 1,000 feet

from this or that or in the case of cemeteries, you can't put
a setback there at all. And I think that runs directly
contrary to what the Supreme Court said in Meier, what they
said in Meier is that's the Board's job, the Board's job is
to loock at the overall health, safety, and welfare of the
County and they can make whatever, you know, restrictions
they want to in that regard as long as they're not

inconsistent with the ordinance. And
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to my
second point, they said we've seized on the word minimum.

Well we've seized on the word minimum because that's what

ordinance says right essential
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preamble 1s these are
minimum standards, and then in the more specific part of the

code that talks about wind towers specit

tells an applicant you're not going to get any closer than

fo
AS]




-

wm

[e)}

(e}

=5
=

it
N

=
C%

[y
&
th

,C0
under this ordinanc

agreement from the affected land owner I

5

that you might be able to do it. He
standard is different for CAFOs. Yes it
decrease that setback under the ordinanc

that under certain circumstances. They

them where wind towers are concerned. Und

that they passed they said 1,000 feet is

geing to get without certain specific cirx

don't have the entire Indi

case because we den't have a case directly on point i

Dakota, however I would suggest that wnhe

Indiana case, it is on al

seems to me to be very similar in what o
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think that is

beyond the Court's purview at t
they're asking for a summary Ju
issue. Thank you.
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