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STATE OF SOUTh JAK07A 

:SS 

COUNTY OF C::...ARK 

Crocker Yind Far2, ~LC, 

?eti~ior:e-.e, 

The Clark Councy Comrnission 
and the Clark Countv Co~~ission 
acting as ~he c:ark Coun~y 
Board o~ Adjusc~e~c, 

Resporici.ent. 

THI~D ~ODIC~A~ CI~C~IT 

HeariGg on Moti0: 
:or Surr.·r;a::-~, JLlci.g.:.re rL~ 

.. * ."" --x * 7-" 

BEFORE : The honorable Carmen =·4S:a:1s , 

APPEA~A\JCES : 

Circuit Court ~~dge ~n a~a ~or Lhe 
Thir~ Circ~i-, StaLe of Ss.~: Cakccz, 
Clar~ , So~t~ Jakoca. 

M~ . Brian Donahoe 
Jonat-:oe i,a·.-. ? ..'..:c,r-, 
401 ~ast 8tn St . , Su~te 215 
SiOJX Fal:s, SD 57103 

Mr. Brett Koenecke 
May, Adam, Gerdes & Tho~pson 
PC Box l60 
Pierre, SD S,501 

For ~he ?e~~~ioner 



1 Mr. JacK Eieb 
Richardson, ~yly , ~ise, Sacc~ & ~-so 

2 20 Box ::..030 
Aoerceen, SD 57402 

3 
For che resoo1dencs 

?rcceeain;s ~ere Gelo A~gu~c ·(, 
\: =- c: .. .-=-\ :01-~r: ..... y 2c ~ -., -: ~ .c ..... s 2 

6 

7 
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::..2 

l3 

16 

17 

19 

20 

22 

23 

24 
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• .. 

2 £or a hearing on a reo~ion for pa~t~al su~rar~ ~~agxe~: 

3 case o: Crocker ~i~d ~arD, L_C vers~s ClarK Co~~t.y 50&~2 

~ noce tjeir appearances ~ere _oaay. 

6 

7 

8 petitioner . 

9 ~·~R. "Ji ... .., ·" r1 ___ >.J 

~8 ent..ities . 

12 Koenec~e a,10. '.)oraho2, 

::._3 i've revie~eci your ' . . 
S:10I::.LS32..0l1S. 

::..s speaking L.0 ~he ~ss~es. 

18 ci2.:::':erenc 

- 0 _.., aoo::...:_ed -,... 
Lv ::_ssues 

2C 

:: C 

:~"":ls _s ':/:.~.r.: __ tc.iI::_or ~ ... ~. 

,. ·, 

{"' ..-.,, 1 . .,,. ·­\..... V ....., __ ._ 

,....,. 
'-' - <. .... 

21 case •.-:e' .re got. a s.:t:.:a-c.io::. ·:.rte::e -r.r:ere a::.c: soTe ,:: ri:.~,,. 

22 se--c.oacks a~1c ttose o.:ce ci.ecicieci .:_eg:..s2-c:r.:i,.'e.=..~, c.~:.:-.cv.-:;~: 

23 oroce s s of ini tia~- zo:-:.::..r:g· 

dist.:nct.:on beca~se 
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l t:1e.ce' s a . . ,... ' sign1L_canc 00e orocess 

2 others ~no are go~~g 
. . . 

"'::O CS S~D~SC-

S t.ne public good ana publis ~2_f2re t~at.'s o:co~ccced ov ~. 

6 is co .oe aecicied o·y 

7 pj_an:1ing ccmmiss.:..o:, ar:ci. t!,et, tney ma :<e a :ceco!'···-:12:102 ~ io:- c:c 

8 t.he county comrnissior_ anci -;:-.he cou,,"C.y commiss: or: ,;arc a..:.,cp_ 

9 

10 

I I 
.L -

12 

::_3 

17 

::_s 

19 

20 

2:;_ 

23 

-..=.r .. e~, 

back aown ana go 
. . 

-;:-.nrougn tnat p.cccess a~o 

co that. a:ce a::..so 90.:..ng to S2.Ete 

T ,...~ . .,.. ..... ,.-
- ....... .1- a ... t.fl2t. disci:r-.ction ye, r:ave 

shal: be ac least ~.oco fee:: from a resiaence f .... --._, -

a. b:isiness er a go\re2:':1rc:ErL. 

-~st. and you excl~de others -;:-.tat could ce .:..nc_u~ed in 

ny ' ... . ' ::..:r.p..'..lcac::..or: a!}Q tha-cfs a. 

:::his s .:a:=.e 

ere 

inc::..uded wit.~ c~urc~es, eit.her ~ay ttey·~o not or the 

exc::..uo.ed. 

:..., .... -.. ;­

'-- .i.. C.:-, ·-

2S all01.·JeC. as a condi':::ionai :.:se , r. a Clar:( CcJr:ty o:..- v:....,·2..::.-

-, G 



co~nty situ2t1on like t~is cney take i~:o acco~nt c~o5e 

2 thi~gs thac sec forcn ~inimJ~ setoac~s and cney Jnae~sc2~~ 

3 th2c they as the oote~cia.~ owner and ooera~or of :nat 

~ business can ~ake a greacer d:sca~ce ~er~, chey c2n i~c=easc 

that or .: .c "C.:1.ere are specif~c provisions in the 

6 set f o:cL: a c..:.~ocess - . ...,r 
0.1 .. u 

7 dete~~ination an an individ~a: or slgnc oy slg~r c~ ~c-_ r 

8 oasis that those shoJld be spel:ed cue~ 

9 f' ~) :. ~- (' 

::_o 

12 ani~a: feedi~g operations. 

15 They also set out a way in whicn cnose can ~e reouced. Leu~ 

17 Energy Systems or ~ES cvces o~ aociicac:'...ons and so C~oc~er 

18 Wind Fa~c goes ~nto tnis process exoeccing t~ac c~e 00_J 

-; 0 ~.., 

20 cornpa"C.ioility '.Jitn ac.jacent 9::::·oper.::::'...es or c.,ses 2nc:t i:, ,_ 2 

22 noc going cieny a ccnditio~a~ use :.;.nless 

24 che\1 say '·.1e're goir:.g to l.::_st: -::.:-ie c.ci-csr.::..a ~er '-'O·-' becc:_se v0' 

25 need co know ~ha~ it is chat ~o~:a cause you ~o deny t~a~ 
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9 

tvoe 
.1 -

of - . . ' ap9_ 2.ca. L. .i.c:~. 

ttey d.icin't 0
.,.,.. u_ 

turn arouna and use aaditiocal 

. .!.:32 

::3 __ 3c~ ca 1 1 +-

processes to dec i de no~ co approve a co~ci:~ana.1. ~32 

ocher wo rds wne~ they say 1:.1e' re no':. 

,. ......... ...- I J... 
\_ C. l - . 

the ~iddle of the game, and maKe yo~ go ~ur:~er. 

":1rc..p up ~1ere, ,10.11--
1 '-' --

- l c._ -

t{.c=;.1 

,-, 

()2 seci 

::i.::l thi,.gs seL o-ct. it ' s clear the L1t:.e,.cion lE: +.::;-.cy · :::-e gci_ ~~c: , ___. 

12 

" Li .1. -

15 

17 

decio.e t:-:ese 

ce~ecer~es or othe~ tii~gs 

unaut~orized o~ an that's e~ceeo~~g 

.., ,,.._, .... 
.;..._1\__.. ·...1c,2 

';'" .... "'.:~ ' 
~ • .I. '-- ., 

Clark Coun~y 3oard o~ Adj..1stmenc. Anti all t~aL _s becaJse 

-c.o D2 .::..r .. ~·oo.sec. ,_,.:)o!~ - -

18 a~ app:ican: or a land owner as a ~atcer o~ p~b-~s po:~cy 

:9 c~rougn that iegisla':.ive orocess c~at ~e :alke2 a~c~::. ~c~~-er 

20 1:.11.en yo 1..1 ado·ot o.c 2.rrend t:.hese ord:.r.2rces. 

the se cni~gs 1~ general and. ~he~ you a:::-e ab~c to a~dress 

25 ~here there's absolute~y ~o evidence i~ c~e recoca c~a~ :c2~2 
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~as a soeci!ic ob~ective cricer:..a or oasis £er ::.~s ~~c~e~s2 

2 

3 see it goes from ':i.:-.. at ':!as ::.. , 000 feet. ·::o a2..::os'.: .;, COO 

4 the case 0£ residences a~~ t~e~ g~es ~o r 'J ~' I""\ 

.:) : .~.CV 

S mo::::-e thar .. S times ':!~,a:. han oeec .. ~Ycevio·'""sly (.:iel.e~ .. :::..•-:ec cc ce 

8 for this -co be separa-ce for cemet2ries ·.·.-~e:reas 

ll are tieceasea t~at a~en't nel~g g l ve:: :o -::hose 

::.2 li v:..ng .. .It: cioesn't ma~e sense. Sc iL.!...1-

r""· ,, ... ., 

+- ~-.. ·­
• Cc L. 

13 here and i-c's clear tte evide~ce in ctis case ::.h2~ t~e 

::..s caoricicus reac::.ior: ~o ::he 9 C l i. t :. C: G. : 

" r 
.l 0 orough::. oy t~ose ~pposeo . . . . 

'.-.
1 2.tn.o:...:'t: 2p'.JJ.ica ,.__ :.,··~ 

l7 

18 several South Jakoca Su9re~e CoGrt cases t.hat say ::.hac ::.~ar 

l9 t.y9e 0£ a decision is improper, cte ~ines case ver-us Ci.:v of 

20 Miller is one of c~e key cases c~ac goes th~c~g~ tta~ 

2l ana:ys_s, ::.here are o::.ters. 

22 do :!~Gt ~~ey did ~ere a~~ :re 

23 t~e increase he~e ~s c~ear evidence cha: it was arbitra~y ano 

capr~c:..ous or a: a VY' . ..: r, .' -r; ... urn ' . 
.:Jv ... ::. :i. 

25 exceeded ~~eir au~~or~::.y . -, 
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2 

3 chac t~e decije~ bala~ce ieveis fo~ noise are =o~ple:e_y 

differe~t i~ that coun~y ana ~~ere ~as c ::..o: ,~. ... .,.... .-... r'\~·,• - ..... ·r 
V . ..LVV- t .:...v· 

r 
0 rec.son2c}, e ' .. 

J 

8 ttat's net cur sta~darci i~ Sou~~ !:;. 
...:. ...... 

~ it ~ouldn'~ oe reasonao_e for ~s to exoec~ as a~J~~ca: 

:o . . . 
,:,e Si...-.0~ :::.c ..... e(. 

20-.:,roor.:..:::, ts - - -

13 greater tha~ w~at's recen~ly been de~er~.:..~ed to be L~e 

a,;_::,o:c:ooriate ::..evsl of seci.Ja.ci"_ oy vo::e _n -.-:1,~0 1
_' c;::;:,_,,:__y, 

··.:.s 

f 

15 yo~'re watching t~e ne~s you ~ay have seen ~t, they ~ece~~lv 

17 up :Out: tlcere :!as 2 vo~e by u:e c.-:_t.::..zecs :::r .;:.i,,co 1 ·1 Co,_,:';', 

::..1:::-ee quarc.ers cf a :n~_.e '" - -,.... ~1c 02.s_s -=~ .. ~ - ..-, ...... 
L _c 

20 doesn't: even -crv co ~~st~fy ; r 

tf:at sa.=_d, 

22 strikes dec:..sion as exceecii:-:g ~ - • -..--·.i'" 
V~ C. .L J· ... CoL: ·"' l. , 

23 3oard's au~~or.:..~y. Jn::..ess yo~ have q~es~icns t~a~ ~c~ ... c~ 

24 ::ny a.:::-gume,.::.. 

25 ~r. Hieb, ! 'd hea.:::- froT ~a~. 
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2 le:;: o==· 

4 - "'." ,...... -
- c..... ...... -_ WlL- paint out co t~e Cou=t ..!,.. ,- - I 

.._.:._C • . 

Lincoln Councy can no wnat ic ~a~cs with respecc ta se~oa~.cs 

c 
'7 
I 

9 

for is 

0y councy situacior.. 

!-:o·:! s 2. r" .._..,.._1 ..... 

2 .. s 

iO long as you ei~CTer o~~ tne land or have the oer~_issloD ~~o 

did co puc it up. 

12 have oasseci. zo:-i.:c_:1g crainances · .. 1bic:--1 ::e:.l yo:..: :c '"".O 

::._3 that you need tc seec certain criceria . 

15 with the orooosltion t~at c::..a=k Ccu~ty ca~ creace a la?ge: 

1 ,... 
~o 

17 

: ,_, 

e~feccive~y chey ~eed cc a~e~a ~~eir orai~a~ce 

18 what he's essentially acccsing the Soard of Adjuscree0t of 

~~ doing is exactly c~ac by requiri~g secback greacer c~a~ ~,OG1 

20 feet in cnis case . And che case chat T c~in~ is probab~y the 

22 case, ic's c~e ~eier case w~icn 0as cit~o l~ cur oriei. C 

2 3 argu:rcent ::hat ':1as made ir: t.l1a -c case DY c::e ~:::>ecp~2 -:::.0..c:. t.. ·e ::r; 
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1 people of the councy . His argument is tney ca(l ' c. cio Lha ..... 

2 :f t hey say -- ~o take h~s argu~ent to ics _agical 

3 conclusion , your Honor , wnac he's saying ~s 1~ ycL ~~re t:a 

4 agree 
. .,_, 

1-.12 .... n yo'-'' re "CO ::.ssue on - ~ -· - =---- g 

5 Board tnac: reqci.-:ce -· secoac'.( 

6 thousand feec where a residence is concerred , you can ~eve~ 

7 reouire a sec.back :or a cemetery a c. all becat,sc., _;_ t 's ,1or.. 

8 speci_fica::..ly listed in tr:e ordir1arc2 , so you •.Icc1-c ·::-err,a.:-.o 

1 C) ti1is :s ~t :2ast l,CCC 

1: from thi s or thac or in c~e c ase of ceFeceries, you c2r 1 c o~c 

12 a secbacK chere at all. 

13 con~rary t:o what t~e Supre~e Courc saia i~ ~e_;_e~, ~~aL ~~ey 

14 said in i'-'ieier is '::I'!:3.t 's t: .. e Boarci ' s ~o.o, t::,e Beard's jc;:- 1..s 

15 to look at ~he overall health, safety , a~d we_~are of ~h2 

1 6 County ar1d t:hey cac1 rr:a:<e 1 . . 1;:at:ever , you i<:,101.1 , res.::.:c::..ccj_e,11s 

17 they 1.ant to in Lha~ ~egard as long as ~~ey'~e ~c~ 

13 i,consistent ~-=-~n ::~e orriina~ce. And t:~a: ::akes me ::o ~y 

19 s econa point , ~he y said we ' ve seizeci on ::~e ~ord ~1~~~~=. 

20 ~ell we ' ve seized on che word mi~imu~ because t~ac s ~jat ~ne 

21 orciinance s ays rigiyc essen :: i2.L~Y .:..•, --:ne orea2"1s):e is ::0es2 are 

22 mi~imuM standards , and che~ in t~e ~ore soeci~~c oar~ of ~~e 

'.·mrci at :'.easi::.. 

25 te:: s an app:icanc you're noc goi~g co ;e: 



2 

3 

,, 

r 
C 

~,coo feet to a res~dence. 2ve~ if ~he Board wa~~eo co, 

ordinance tney ca~·~ 

ag:ceerr.ent af£ec-:.eci 

~hat you ~ight be aoie 

decrease t- ~ .... -
1.-1 . a ..... setback u~aer t~e 

do 

r'-ai.rr c. -,­v ... -'-'---'-
-' C - .__, i __ ';::; 

.+-:,.... - .... 
...... :. ..::. ~-

'.: c.: '/ 

()_ 

7 c:ark Cou~ty have given cteir Boa!d the a~cnority ~o ~ec~sas~ 

8 cha~ under cer~ai, circ~res~a~ces. 

9 ~ne~ 0here wi~c to~ers are co~c2r~cd. 

10 tf'.ey passec they saia 1,000 is C~. )3s:::;: 

,.-, 
-v 

i~) ... ~ 1 - ,... 

,, gcing toge~ wi~~aut certai~ specific circ~~sta~ces ce: g -a-

1 2 

13 

lS 

J_ 7 

w~ich aren'~ ~et in ~r1s case. 

about an ~nG~a~a case ~s a ~1I~ere0~ ora~~a~ce. 

ao~'t ~ave ~he entire I~diana ordi~~~ce, 

case because we don't ~ave a case 

Da>:ota, 

case, or_ a __ i ' ..... -= ::, -r-..­...... !t 

.... ~ - t­
t_ 'c ... ._ 

','V,.;::: ,- "':'""'" ,"=! ..... 
-··- - .._ .... ~ i 

18 mean it's t~e very same issJe in cnat case that ~2're Gea~ rg 

c, 0 c_5_. C,... - ' C 

20 seems ~o me ~o be very s~milar in wnac our SJpre~e Cour: saio 

22 areas. conc..1...~s-=..on., :~e 

23 was arbitrary and capriciocs. 

aware because cte t ~! C .s e Ca s 2. s ! 'C .·.'' 

25 t~e standard oefore of ce:::t s ·c.a:naa::d. ::.__:'p0Se0, 



.,-h-...,..... IC:: 
L..!..1.C.<..- -..J :ne coyote 

2SK -chis "'.=o say g·o a.1.d ~caso:1s 

S invalid, ano as 1:.0_e C:cl ... r-c. has h2a 0-d on o;:-svio-...'.:;; occc:s:-._ons . .f 

r 
C 

7 

8 

0 ... 

:i. 0 

:..ss ~~e .. 

~o~ c: 
,. ... , ·. ,,,. -

·.._..J._.:. J·,-. ~ ·- _; s 

:-C.2 joo a t: L.'1is ocin'.::. is to oecic.e .'het:ne::: t:-:e !3ca!'c c::.c'-2,:; '. _. -·---

l 3 .:... t. s au t nor it v ' r s e-c. ti,_ g c r1 e s 2 T. o a. c ~ s in ':1 :r i c ,. ·.: :1 e '·' cU ,' .... c 

14 -c.he orci2-11a:--ices ....--,-,-.-.I,. 
~C.1 = 1 ~:o. 

:i.6 

' . -c.er-:2. 2 ..... , 

~ere 9rescr:-._oea ~y set.l:ac -<s .!. ci_o_...._' .. 

~~e 3oar0 excee0ed 

.'.:.t.i.C. 

23 Mr. riieb, ycu ~av prepare an orcer co~sisL.enc wi~~ ~--~s 

24 dcc:.s~o!:.. 

25 Tha~~ yo~, your ~o~c~. 


