
Yvette K. Lairenlz 
DONEY CKOWI.EY RLX)OMQUIS~  P A Y N I ~  IJIIA P.C 
Diarilotid Block, Suite 200 
44 West 6th Avc~iue 
P.O. Box I 185 
lielcna, MT 59624.1 185 
Tcleplione: (406) 443-221 1 
Facsimile: (406) 449-8443 
Email: y l ~ ~ ! ~ ~ : c ! ~ ~ ; ~ ~ : ~ ~ l ~ ~ ! ~ ~ ~ ! l j ! . w ~ ~ ~ ~ : ~ ~  

REFOIIIS THE PIIB1,IC UTIJTIES COMMISSION 
OF TIIE STATE 01.: SOUTII DAKOTA 

CORPORATION d/b/a NORTHWESTERN 
ENERGY REGARDING THE OAK TREE 
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I N  THE MATTER OF THE COMPLAINT 
FILED BY OAK TREE ENERGY, LLC 
AGAINST NORI'HWESTERN 

COMPLAINT 

Docket No.: 

I. INTRODUCTION 

1. Oak Tlec Energy, L1.C ("Oak T~ze") files this Complaint requesting the South 

Dakota P~iblic Utilities Co~ii~iiissio~i ("Co~lin~ission") assert its jurisdiction and rcsolvc a disputc 

betwcen the Complainant and Respondent NorthWestern Corporation d/b/a Nor~hWcstcrn 

Energy ("NWE") wit11 izspcct to negotiation of a long term clectric power purchase agl.ecmeiit. 

'I'hc clectricity will be prod~iccd ant1 sold ~ )~~~ . suan t  to the P~tblic Utility licgulaiory Policy Act of 

1978,16 U.S.C. $ 824a-n (2003)("PURPAU) fro111 a Qualified F;~cility (as dcfincd in  PURPA) 

with a dcsigli cnpacily greater [hall I00 kilowatts. The Oak Trec Energy pt.oject is loc;ited i ~ i  

Clark County, South Daliota. 



11. COMP1,AINANT AND RESI'ON1)EN'I' 

2. Co~nplainant's addrcss is: 

Oak Tree Energy, LILC 
42563 168th Street 
Clark, SD 57225-5814 

3. Respondenl's address is: 

Service Address: 

CT Corportrtion Sysle~n 
3 19 S. Co tea~~  Slrcet 
Pierre. SD 57501 -3 108 

Corourale Office: 

NorthWestern Energy 
3010 W. 69"' Street 
Sioux Falls, SD 57 108 

4. Oak Tree is an independent wind powcr tieveloper active in  Clark County, South 

Dakota. Oak Tree's existing project is located in Clark Count)!, South Dakota. This project i \  

known as the Oak Trec Project ("Pro,ject"). Thc Project will have an i n i t i t r l  iristalled n;r~neplate 

clcctrrcal general~ng capacliy ol 19.5 megawatts. Thc Project co~iltl begin to produce Lest energy 

as early ;IS July I ,  2012. Oak Trec intends to ow11 :cod operarc the Projcct. 

5. The legal description ol'this pnqxrty is as follows: 

NW%, NE%SW% of Section 16, Township 1 17 N ,  Range 57 W 
NE%, N!/zNW%, N%SE% of Sectioli 17, Township 1 17 N, Range 57 W 
E% of Scctioii 18, Township 1 17 N, Rangc 57 W 
NEi/s, NW%, SW% o1Sectioli 19, Townshi11 117 N, Rttngc 57 W 
SWi/s of Scction 70! Township 1 17 N,  Range 57 W 
SWVi oISectio11 29, Township 1 17 N, Rt~tigc 57 W 
SW1/i of Scction 30, Township 1 17 N, Range 57 W 



NE%, NW%, SEN oI'Section 30, Township 117 N, Range 57 M' 
NE $4 of Section 25, 'l'ownship 1 17 N, Range 58 W 

Oak Tree has secured the conlracl and reel propcrty rights nccded to build and operate the 

Project Cram the landowners at the sitc. These rights Lypically run for a period 01'20 years. 

6. The Project is locateti within NWE's service tcrritory. NWE is ;in electric uriliiy 

withi11 the meaning of and s~rbjec~ to PURPA and its imple~nentaliol~ of federal and statc 

regi~lalions. 

7. The Project is a Qualified Facility ("QF") under PURPA. A copy oflhc 

document qualifying the Project as a QF pursuanr to I8 C.F.R. $292.207 is ttltached lo this 

Co~nplaint and incorporated by rcl'crencc herein for all purposes. See, Exhibit 1 .  Oak Tlec 

~trcviously provided copies of this docutnent to (his Commission and lo NWE purs~~tunt to part 

(ii) ol' this regulation. 

1V. ItII:GUl,ATOI1Y BACI<CROUND 

8. Section 210(a) of PURI'A requires NWE to purchase eleclricity fro111 QFs, 

like the Project, located in  their service territory. Sre, 16 U.S.C. $824~1-3. 

9. , h e  price NWE nwst pay I'or clectricily delivered from a QF is not to 

exceed the "incremental cost to the clcclric utility n l  al~crnative clcctric energy." I d .  The 

FERC regulolions implcme~lling Section 210(a) of PURPA rcfcr lo this rate as the "avoided 

cost." See j iotenrl ly,  18 C.F.R. $292.101(b)(6); 18 C.F.R. $292.304. 

10. Avoided costs are to be determined based on a nunthcr of factors set l'or~h in 

18 C.V.R. $292.304(e). Avoided cost gcnci.:tlly incl~~dcs iwo co~npotlcnts: ( 1  ) avoided energy 

cost, which represents !he variable cosls associated with the protluction of electric energy 

inclutling operating i~n t l  maintenance expenses lhal ;ire ssaccl hy the electric utility bec;~osc of 

deliveries fro111 a QF ("Avoided Energy Costs"); ;inti (2) avoided capacily cost, which rcpresenls, 

1642.000 - PI.  56896 COUI'I.4INI - /',\(;I; .$ 



primarily, the capital costs saved by a11 clcct~.ic utility because new plants or existing plant 

ilnprovcrnents beconic unnccessary as a result of ctclivcrics rrom a QF ("Avoided Cilpacity 

C ~ S ~ S " ) .  

1 1 .  'The Conimission, pui.sunnt to its delegalcd authority undcr Section 210(f) of 

PURPA, issucd a decision and order on Dcccniber I I, 1982 in which it rn;ide ccrtai~i Sindings 

2nd conclusions relative lo avoided cost. Sce, 111 the Murtirr c!ftlti! 11~1'e~figcitio11 iftlre 

I~til~leniertrcc~io~~ oj'Certiri17. Recl~tire~rre~rt.~ (?/'Title I! ofthe I'rtblic Uriliries Kegrrltrrory Policy Acr 

uf 1978 Nc,qirrclirig Cogerlemctio~~ trnd 9,tirll Po\ver I'rotlirction, No. F-3365 (Soutli Dakota 

P~thlic Utilities Commission Uec. I 1, IL)82)( "Comlnission PURPA Order"). 

12. In  tlie Comtnission PIJRPA Ortlcr, the Cornliiission found tIi;~l "long term 

contracts" (dclincd i ~ s  grcatcr than ten years in duration) from QFs with a design capacity grcatcr 

than 100 kilowatts "should be set by contract negotiated hetween t l~e  QF and the electric utility." 

It/, at I I .  The Conitiiission further Sound that its ow11 role ill  these negotiations was lo assist in 

"resolving any disputes which arise between the parties." I(/. 

V. IIISTORY 01: CONTItAC'1' NISGOTIATIONS 

13. Oak Tree has attcmptcd for elmost a year to cngagc NWE in  contract tliscussions. 

Oak 'I'rce and NWE exchat~gcd several letters regarding Oak Tree's nced for il power purchase 

agrcetncnl ("PPA") to scll its output to NWE as a QF. The lcttcrs hctwecn Oak Trcc and NWE 

confirming this course of cor~i~iiunications are h attached lo this complaint. See, ICxhibits 2- 

througi~ 9, inclusive. Tlic latest effort was on February 25, 201 I ,  when Oak Ttec offered t o  scll 

19.5 MW of power gcnc~.atcd by tlic Project to NWE at tllc 69 kV Clal-k J~lnction suhstatioi~. 

See, Exhibit 10. Oak 'Tree's I'ebluary 25,201 I letter expiai~icd lo NM'E $lie methodology by 

which Otik Tree's expert, .I. Ricl~ard I~.auckhart, cnlca~l;ncd NWE's ;tvoidcd cost and reitcratcd 



Oak Tree's offer to sell the outpt~t at $54.40 with an annual csc;rlator of 2.5 %, Tile letler further 

cxplai~icd that this is suhstanti:~lly & NWE's actual avoided cost, producing ;I lcvclized rate 

oS.Y;65/MWI-I over llie 20 year tcrm oS thc proposed PPA. For !he Commission's edification, J .  

Richard Lauckhart's Afl'it1;rvil explaining these calculations is altached. Set,, Exhibit 11. Oak 

'Tree's February 25. 201 I lettcr stated that Oak Tree believeti i t  had donc cvcrytliing in its powei. 

to create a legally enforceable obligatioli ( "LEO)  t111tl that NWE had an obligation lo buy output 

from the Project. Accom]~anying Oak Tree's February 25, 201 1 lcttcr to NWE was a proposed 

PPA sig~led by Oak Tree containing terms and conditions by which Oak Tree woi~ld co~lsitler 

itself bound if NWE agreed to execute the PPA. Oak 'Tree's Februiiry 25, 201 I letter furthcr 

invited NWI-': to negotiate, hut informed NWE that NWE's uilwillingness to negotiate, Oak Tree 

would be l'orccd to submit this dispute to the Commissioi~ Tor rcsolt~tio~i. 

14. On Marc11 10, 201 1 ,  NWE rejected Oak Trec's on'er hy letter and tlcclined Si~rthcr 

~icgotiations. Sec, Exbibit 12. Thus far, NWE's response is generally tllal i t  h t~s  ilo need liir 

additional capacity at this time. Furthermore, NWE intimated that i t  does not inlend to enter into 

any coniracts with renewable energy generators at present, U I I I ~ S S  [lie rcuewablc energy can be 

purchased at a rate which Oak Tree believes is substaotially below NWE's long-tcl-111 ac~unl  

avoitleti costs 

15. As the Commission can see from 1 1 . t ~  corresponde~lcc attached hereto, Oak Tree 

has clone everylhing i n  its power to negotiate an agreement with NWE. NWE has reS~iscd to 

negotiate beyond its position !I~ ; I I  i t  has no need for additional capacily or- cnclgy from the 

Pn),ject; thus they arc not it~tcrested in entering into :I PPA wit11 Oak Tree. Oak 'free has no 

cl~oice but to submit this d i s p ~ ~ t e  to the Coln~uission for rcsoli~tion. 



VI. KE1,IISF RE0UES'TII:D 

Basctl on tlle foregoing, Oak Tree requests that the Corn~nission grant the following 

relief: 

16. Hold a hearing, on an expedited basis, to consider the proposed PPA, the avoided 

cost criteria set forth in  this Complaint and, according to the Co~nn~ission's PURPA Order, 

determine the avoided costs over the 20 year life of the Project that NWE must pay Oak Trec ibr 

electricity gcnet.aletl from the Pro,ject. 

17. Grant Tree s~iclt other I-eliel'as is necessary for Oak Tree to obtain ;r 

I'ower Purcl,ase Agreement with NWE for electricity producetl from the Project on terms 

acceptable to Oak 'l'ree and NWE, but in  all events consistent wit11 thc requirements of lJIJRPA 

;~nd the Commission's I'UKPA Order. 

18. Award attorney fees and costs to Oak Trec for NWEs failure lo fulfill its duties 

under I'IJIIPA and the Co~nnlis\ion's I'URPA ortler 

RESPEC1'FUI.I.Y SUBMITTED this & ~ o S A p r i l ,  201 I 



ST.4-l.E OF. ,-- - .h ) 
: S'i 

COIINTY OF -Cod! 

RF..FORF ME. tilc un<lersigt:ncd auth~>rily: on l h ~ s  day persolwily appcilrcd 

hch;1If'<)f031, Trcc Encrgv l..I..(-. !vlli, heing first duly s\\,i,nl hy mi: upon ilis oath cI~~o . ;cd  ant1 

said that hc has read thc (i~rcgoiny C'crmplitinl i ~ n J  Ih:11 111c f$cls c o n ~ a i ~ ~ c d  ihcrcin ;Ire witl1iir 111s 

prrson:~l knnu-lcdge :md arc truc :lnd r-orrcct. cxccpl wlicre slaie1nc:nrs state !hey arc basctl r>n 

S1IRSCKIBEU AND SWORN TO HEI:ORE ME rhc underslprml aufhoritywi rlic 

3\rrr ~Lar~o l~Apr i I . ?Oi I  ...-............. -.- 

X... r k . .  
& )(. FEc,&+-i-& 

Nowry Pliblic for the Statc 

Raiding a': ..dk*-w.n *.w 
My commission c ~ p i r c s :  .... .I\ - \5:  \?-. 



CERTIFICATE OF SERVICE 

This is to certify that on the 3yVk day of April, 201 1, a copy of this document was 

forwarded to the Respondent Northwestern Corporation d/b/a Northwestern Energy at the 

following address(es) by United States certified mail, return receipt requested, in accordance 

with South Dakota Codified Law: 

CT Corporation System 
3 19 S. Coteau Street 
Pierre, SD 57501-3 108 

Northwestern Corporation d/b/a Northwestern Energy 
3010 W. 69th Street 
Sioux Falls, SD 57108 

The foregoing was e-filed and the original was sent via regular U.S. mail to the following: 

South Dakota Public Utilities Comnlission 
Capitol Building, 1st floor 
500 E. Capitol Ave. 
Pierre, SD 57501-5070 

Audrey J. ~lom4uisi '  i 
Paralegal '---+, 
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