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Q. MR. FERGUSON, HAVE YOU REVIEWED THE TESTIMONY SUBMITTED 
BY MONTANA-DAKOTA UTILITIES COMPANY IN THIS PROCEEDING? 

A. Yes I have. I have reviewed the testimony of Donald R. Ball, Andrea L. Stomberg, and 

Edward B. Kee. 

Q. DOES THAT INCLUDE THE SUPPLEMENTAL TESTIMONY OF MR. KEE? 

A. Yes it does. 

MR. FERGUSON, HAVE YOU LIKEWISE REVIEWED THE TESTIMONY 
SUBMITTED BY THE SDBUC STAFF EXPERT IN THIS PROCEEDING? 

A. Yes, I have. I have reviewed the testimony of Timothy Woolf. 

Q. WOULD YOU LIKE TO OFFER ANY REBUTTAL IN RESPONSE TO THIS 
TESTIMONY? 

A. Yes I would. 

Q. WHAT EXHIBITS HAVE YOU ATTACHED TO YOUR REBUTTAL 
TESTIMONY? 

A. I have included four exhibits to my rebuttal testimony. They are nunlbered as a 

continuation of the exhibits s~lbniitted with my direct testimony. The exhibits are: 



Exhibit 2-Chai-t Showing Recent Steel Products Pricing 

Exhibit 3-Fonn of Power Purchase Agreement 

Exhibit &Power Purchase Agreement Between Exelon and Mill Run Windpower 

Exhibit 5-- Power Purchase Agreement Between Exelon and Somerset 

Q. REGARDING MS. STOMBERG'S TESTIMONY, WHAT REBUTTAL WOULD 
YOU LIKE TO PROVIDE? 

A. First, I would like to higldigl~t a point in Ms. Stomberg's testimony that is very helpfill to 

Superior's position in this proceeding. In her discussion about MDUYs 2003 Integrated Resource 

Plan, Ms. Stomberg says, "Montana-Dakota detern~ined that the plan's reliance on gas fired 

generation exposes our customers to considerable price and reliability risk associated wit11 file1 

cost ..." See Andrea L. Stomberg Testimony at p. 3, lines 18-21. While Jolm Calaway and Ken 

Slater make the point that this alleged change of direction suppoi-ts S~perior's reliance on the 

Lignite Vision 21 unit as the avoided cost unit, I tllink it merits noting that wind power 

iliherently provides a natural hedge against the volatile file1 prices about which Ms. Stomberg 

expresses concern. The only file1 used by the Java Wind Facility will be the wind itself. 

Q. WHAT ABOUT MS. STOMBERG'S TESTIMONY DO YOU THINK IS 
IMPORTANT TO EMPHASIZE IN DETERMINING MDU'S AVOIDED COST? 

A. Ms. Stomberg's testimony compliments the testimony of the Commission Staffs expest 

Witness Woolfs regarding the impact of increased environmental regulations on conventional 

power generation. Ms. Stomberg says, "Several years ago, we began considering cons t~~~c t io i~  of 

another baseload coal plant for several reasons- the expiration of the Basin contract, the ageing 

of our current plant fleet, new environmental regulations that may be difficult to meet with our 

older ~ l a n t s  ..." See Andsea L. Stomberg; Testimony at u. 4, lines 3-7. This testimony shows how 



n l ~ ~ c h  of a factor the costs of environmental regulations play in plant costs, and therefore avoided 

costs. 

Q. WHAT ADDITIONAL COMMENTS WOULD LIKE TO MAKE REGARDING 
MS. STOMBERG'S TESTIMONY? 

A. Ms. Stomberg admits that MDU is presently deficit long-tern1 capacity and further 

admits that a new coal plant is MDU's best choice for a new capacity addition. She also states, 

"Building a new coal fired plant can take ten years or more years from initiation to conlpletion. 

Because of the expiration of the Basin contract, we face an interim period of deficit capacity, 

from October 2006 to a b o ~ ~ t  2010, the earliest we feel we could have a new plant on-line" See 

Andrea L. Stomberg Testimony at p. 4, lines 20-23. From her testimony, it is difficult at best to 

detemine what if any strategy MDU is deploying. 

Q. WHAT DOES THIS DISCUSSION HAVE TO DO WITH THE AVOLDED COST 
DETERMINATION? 

A. Ms. Stomberg's testimony demonstrates that this interim period of deficit capacity is the 

result of less than optimal long-term plailning. The Java Wind Facility should receive full 

colnpensatio~l for the long-term avoided capacity comnponent stasting from its first day of 

operation. Any interim period capacity calculation that arises from MDU's failure to plan 

prudently for the long tenn would not reflect the actual avoided costs that MDU would have 

experienced had it planned properly and completed its base load addition before the admitted 

capacity shortfall arose. 

Q. DO YOU HAVE ANY ADDITIONAL COMMENTS REGARDING MS. 
STOMBERG'S TESTIMONY? 

A. Yes, I believe that the costs estimates for MDU's base load coal plants may be even more 

understated than shown by Ken Slates's direct supplenzental testimony. In the last eighteen 

months, the materials inarkets are experiencing an unprecedented amount of inflation. My 



Exhibit 2, drawn fi-om data was taken from Metalprices.com, a licensed vendor for the LME and 

NYMEX / COMEX, shows how steel and steel product prices have increased 250% during that 

time period. If any cost estimates for MDUYs base load coal plants were prepared more than 

eighteen months ago, they may not have properly taken this inflation into account. 

Q. WHAT SHOULD THE COMMISSION DO WITH THIS INFORMATION? 

A. The Conmission should req~~ire that MDU ~lpdate their construction costs estimates for 

any plant utilized in this proceeding to include the effects of raw materials price increases to 

determine the avoided cost. 

Q. OK, LET US TURN NOW TO THE POWER PURCHASE AGREEMENT THAT 
YOU HAVE SUBMITTED WITH YOUR TESTIMONY AS EXHIBIT 3. DID YOU 
DRAW FROM ANY PARTICULAR INDUSTRY SOURCE IN PREPARING THIS 
CONTRACT? 

A. Yes, the form of this power purchase agreen-ient comes fi-om two wind power contracts 

that were entered into by Exelon Generation Company, LLC, one with Mill Run Windpower, 

LLC and the otl-ier with Somerset Windpower LLC. I have attached copies of those contracts as 

Exhibits 4 and 5 to my testimony. 

WHAT IS THE LENGTH OF YOUR PROPOSED CONTRACT? 

A. The proposed Java Wind Facility power purcl-iase agreement is for a period of 20 years. I 

believe that this period is most consistent with the purposes of PURPA and the Co~-imissionYs 

Decision and Order implementing PURPA. I do not believe that a ten year contract will enable 

Superior to obtain financing to constl-uct the project beca~lse it does not yield a long enough 

period of predictable, stable cash flows to be able to attract both a debt and eq~~ i ty  component for 

the financing. 

Q. WHAT IS THE PRICE PAYABLE UNDER THE TERMS OF YOUR 
CONTRACT? 



A. Although I have left these price terns blank on the form of my agreement, I believe that 

the Coinmission should adopt avoided cost of energy and the avoided cost of capacity 

calculations as described by our expert, Ken Slater. 

Q. HOW ARE THE CAPACITY PAYMENTS TO BE DETERMINED? 

A. The capacity payments are to be determined based on principals outlined by Ken Slater 

and me originally and discussed at length by Timothy Woolf in his testimony on behalf of the 

Coinnlission Staff. 

Q. WHAT PERFORMANCE PROVISIONS HAVE YOU INCLUDED IN YOUR 
PROPOSED AGREEMENT? 

A. I have included miles tones for finance, the stai-t of co11st1-u~ tion and coi~missioning of the 

Java Wind Facility. 

Q. WHAT IS YOUR PROPOSED MILESTONE FOR COMMERCIAL 
OPERATION? 

A. That milestone is no later than December 31, 2006. It is dependent, however, on the 

cessation of all appeals and related legal activity coming from this proceeding. Until these legal 

~lncei-tainties are resolved, Superior believes that additional time must be provided for S~lperior 

to reach first conmercial operation. 

Q. ARE THE ANY DEDUCTIONS FOR WIND INTEGWAT3[ON OR OTHER 
"CLEARLY IDENTIFIABLE COSTS" AS SUGGESTED BY MR. KEE? 

A. No, there are not. MDU has never identified to Superior such costs so they have not been 

included in the contract. Even if there were such costs, I expect them to be inucl~, much lower 

tllan the amount identified by Mr. Kee. 

Q. WHAT ABOUT FINANCIAL SECURITY TO GUARANTEE PERFORMANCE 
OF THE JAVA WIND FACILITY? 



1 A. The proposed Superior power purchase agreement includes provisions for posting of an 

2 investment grade commercial letter of credit or an equivalent security to secure all of Superior's 

obligations for the life of the PPA. 

Q. ARE THERE ANY RISKS MANAGEMENT PROVISIONS LIKE THOSE 
PROPOSED BY MR. KEE? 

A. , No, there are not. I thought that Mr. Kee's implication that a generator's ownership 

stsucture would somehow benefit fi-om slmtting down the facility early was nonsensical. 

FUI-thesmore, there is no precedence in PURPA for a utility's right to acquire a QF's assets. 

Q. WHAT OTHER KEY TERMS ARE THERE IN THIS CONTRACT THAT YOU 
BELIEVE YOU SHOULD HIGHLIGHT FOR THE COMMISSION? 

A. As customary, the contract stipulates that Java is responsible for all costs associated with 

delivering the power to the metering point and MDU is responsible for all costs beyond the 

metering point. This is a standard provision in power purchase contracts. 

Q. DOES THIS CONCLUDE YOUR TESTIMONY 

A. Yes it does. 
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Draft 3/8/05 

POWER PURCHASE AGREEMENT 

THIS POWER PURCHASE AGREEMENT (this "Agreement") is entered into as of 
,2005, by and between Java Wind LLC, a Delaware limited liability company 

.....\.I+,...-..-: -..., 
(""Sellerv), and MDU Resources Group Inc a ~ ~ ? ; : ; ; ! ~ ; ? : ~ . ~ ~ ~ ~ k ~ : ~ ~  ., ba~!!:;i~i::.;:7.L~.:fi:~~5:I corporation ("Buyer"). Buyer and 
Seller are sometimes referred to in this Agreement individually as a "Party" and collectively as 
the "Parties." 

WHEWAS, Seller will construct and own, operate and maintain, or arrange for the 
operation and maintenance of, a wind-powered electric generating plant with a nameplate 
capacity of approximately 30.6 MW and an estimated annual output of approximately 124,000 
megawatt hours (the "Plant") to be located at a site in Walworth County, South Dakota to be 
selected by Seller, as further defined on Exhibit A attached hereto; 

WHEREAS, Buyer desires to purchase all of the Electrical Output and Capacity from the 
Plant; and 

WHEREAS, Seller will retain all right, title and interest in and to the Renewable Energy 
Credits associated with the Plant, including, without limitation, the right to sell all Renewable 
Energy Credits associated with the Plant to Persons other than Buyer; 

NOW THEREFORE, in consideration of these premises and the mutual promises set 
forth below, Seller and Buyer agree as follows: 

ARTICLE 1 
DEFINITIONS 

AAA: has the meaning given in Section 17.7(b). 

Affiliate: means, when used with reference to a specified Person, any other Person that 
directly, or indirectly through one or more intermediaries, conlxols, is controlled by or is under 
common control with the specified Person. For purposes of the foregoing, "control," 
"controlled" and "under common control" with respect to any Person means the possession, 
direct or indirect, of the power to direct or cause the direction of the management and policies of 
such Person or entity, whether through the ownership of voting securities, partnership interests or 
other ownership interests, by contract or otherwise. 

After-Tax Basis: means, with respect to any payment received or deemed to have been 
received by any Person, the amount of such payment (the "Base Pavment") supplemented by a 
further payment (the "Additional Pavment") to such Person so that the sum of the Base Payment 
plus the Additional Payment shall, after deduction of the amount of all taxes required to be paid 
by such Person in respect of the receipt or accrual of the Base Payment and the Additional 
Payment (taking into account any current or previous credits or deductions arising fi-om the 
underlying event giving rise to such payments), be equal to the mount required to be received. 
Such calculations shall be made on the ass~unption that the recipient is subject to Federal income 
taxation at the highest statutory rate applicable to corporations for the relevant period or periods, 
is subject to state and local income taxation at the highest statutory rates applicable to 



corporations doing business in the state of South Dakota and shall take into account the 
deductibility (for Federal income tax purposes) of state and local income taxes. 

Agreement: is defined in the preamble to this Agreement. 

Alternate: has the meaning provided in Section 5.6. 

Authorized Representative: has the meaning provided in Section 5.6. 

Business Day: means any Day that banks are open for business in New York, New York. 

Buyer: has the meaning provided in the preamble to this Agreement. 

Capacity: means the megawatt output potential a machine or system is capable of 
producing or carrying under specified conditions. 

Central Monitoring and Control System: means Seller's control and monitoring 
system for the Plant, including central computer, remote personal computer system (exclusive of 
remote personal computers), software, passwords and all licenses and ancillary and individual 
wind turbine controllers. 

Claims: means any claims, judgments, losses, liabilities, costs, expenses (including 
reasonable attorneys' fees) and damages of any n a b e  whatsoever (except workers' 
compensation claims) in relation to personal injury, death or property damage incurred or made 
by third parties. 

Code: means the Internal Revenue Code of 1986, as amended. 

Commencement of Construction: means the earlier to occur of (a) Seller's issuance of a 
Notice to Proceed to a supplier of wind turbines for the Plant or (b) commencement of grading at 
the Plant site. 

Commercial Operation: shall occur for a wind turbine when (a) such wind turbine is 
able to generate Electrical Output, (b) such wind turbine has been commissioned, and (c) all 
related facilities and rights have been completed or obtained, including such facilities and ri&ts 
contemplated by the hterconnection Agreement, to allow regular operation of such wind turbine. 

Commercial Operation Date: means the later of (a) January 1,2006, and (b) the date 
designated by Seller as the first date that the Plant is able to generate Electrical Output, which 
date will be no earlier than the Day following the Day on which (a) all related facilities and 
rights have been completed or obtained, including such facilities and rights contemplated by the 
Interconnection Agreement, to allow regula operation for 8760 hours of a year less hours 
allowed for Planned Outages pursuant to Section 5.3, and (b) Commercial Operation for at least 
seventy percent (70%) (rounded to the next whole wind turbine) of the wind turbines has been 
achieved. 

Commercially Reasonable or Commercially Reasonable Efforts: means, with respect 
to any action required to be made, attempted or taken by a Party under this Agreement, the level 



of effort in light of the facts known to such Party at the time a decision is made that: (a) can 
reasonably be expected to accomplish the desired action at a reasonable cost; (b) is consistent 
with Prudent Industry Practices; and (c) takes into consideration the amount of notice of the need 
to take such action, the duration and type of action and the competitive environment in which 
such action occurs. 

Contest: means, with respect to any Person, a contest of (a) any Governmental Approval 
or any act or omission by Governmental Agencies, or (b) the amount or validity of any claim 
pursued by or against such Person in good faith and by appropriate legal, administrative or other 
proceedings diligently conducted. 

Contract Year: means the twenty (20) 12-Month periods during the Term commencing 
upon the last Day of the Month during which the Commercial Operation Date occurs and ending 
twenty (20) years fiom such date, which may be extended in accordance with Section 2.1. 

Day: means the 24-hour period beginning and ending at 12:OO midnight. 

Delivery Excuse: means, at any time during the Term, any of the following: (a) any 
Event of Default of Buyer (as defined in Section 15.1 (b)j umder this Agreement; (b) any delay or 
failure by Buyer in giving any approval, or deciding whether to give any approval, within the 
times required under this Agreement that is not the result of Force Majeure affecting the 
performance of the Buyer; (c) any delay or failure by Buyer in performing any obligation under 
this Agreement that is not the result of Force Majeure affecting the performance of the Buyer; 
and (d) any failure of Buyer to have adequate transmission rights to take delivery of the Electric 
Output at the Point of Metering, in accordance with the Agreement, that is not the result of Force 
Majeure affecting the performance of the Buyer. 

Effective Date: means the date of execution and delivery of this Agreement by Seller and 
Buyer. 

Electrical Output: means the entire electric energy output of the Plant, net of Station 
Service Power - Non-Retail, and therefore delivered to the Point of Metering, as measured by 
the meters installed pursuant to Article 8 of this Agreement. 

Emergency Condition: means a condition or situation that presents an imminent 
physical threat of danger to life, health or property, or could reasonably be expected to cause a 
significant disruption on the distribution system operated by Buyer or the transmission system 
operated by a Transmission Provider. 

Event of Default: has the meaning provided in. Section 15.1. 

FERC: means the Federal Energy Regulatory Commission, or any successor agency. 

Financing Documents: means, collectively, the contracts, agreements and documents by 
and between the Seller and the Financing Parties, pursuant to which the financing for the 
acquisition, development, cons~~~ct ion,  ownership, operation, maintenance or leasing of the 
Plant is documented. 



Financing Parties: means any entity (including any tnxstee or agent on behalf of such 
entity) providing debt financing or refinancing to Seller for the acquisition, development, 
construction, ownership, operation, maintenance or leasing of the Plant. 

Force Majeure Event: means an event, condition or circumstance described in Section 
14.1. 

Forced Outage: means an unplanned component failure, transmission system failure, or 
other condition that requires all or a portion of the Plant or the Interconnection Facilities to be 
removed from service immediately. 

Government Agency: means any federal, state, local, territorial, tribal or municipal 
government and any department, commission, board, bureau, agency, instrumentality, judicial or 
administrative body thereof having jurisdiction over the Plant, Buyer or Seller, as the case may 
be. 

Governmental Approval: means any authorization, consent, approval, license, nding, 
permit, exemption, variance, order, judgment, decree, declarations of or regulation by any 
Government Agency relating to the acquisition, development, ownership, leasing, occupation, 
construction, start-up, testing, operation or maintenance of the Plant or to the execution, delivery 
or performance of this Agreement. 

Guaranty: has the meaning set forth in Section 2.4. 

Interconnection Agreement: means the Interconnection Agreement to be entered into 
between Seller and Buyer, providing for the interconnection of the Plant to the Buyer's Utility 
T&D System, as more fully described in Article 7 of this Agreement. 

Interconnection Facilities: means all the facilities installed for the purpose of 
interconnecting the Plant to Point of Interconnection, including, but not limited to all the bus, 
breakers and associated equipment, relay and switching equipment, and safety equipment. 

Investment Grade: means a rating on a Person's senior unsecured long-term debt of 
BBB- or higher by S&P or Baa3 or higher by Moody's and which does not contah a "credit 
watch", '%egative outlook" or other rating downgrade alert by either S&P or Moody's. 

Law: mems any stabte, law, rule or regulation ox my judicid or adiriristrative 
interpretation thereof having the effect of the foregoing imposed by a Government Agency, 
whether in effect now or at any time in the future. 

Letter of Credit: means an irrevocable standby letter of credit, issued by a financial 
institution acceptable to Buyer or Seller, as the case may be, on terms reasonably acceptable to 
Buyer or Seller, as the case may be. For purposes of this defn~ition, an institution shall be 
deemed acceptable to both Parties if it has a rating on its senior unsecured long-term debt of A- 
or higher by S&P and A3 or higher by Moody's (without a "credit watch", "negative outlool~" or 
other rating decline alert by either S&P or Moody's). 

Meters: has the meaning set forth in Section 8.1. 



Month: means a calendar month. 

Moody's: means Moody's Investors Service, Inc. or any successor to Moody's Investors 
Service, Inc. 

MW: means megawatt. 

MWh: means megawatt hour. 

Name Plate Capacity Rating: means the sum, expressed in MWs, of the manufacturer's 
rated electric energy output of each of the wind turbines comprising the Plant. The Name Plate 
Capacity Rating of the Plant is 30.6 MW. 

Off Peak Hours: means the hours commencing at 10:OOpm and ending at 7:OOam on the 
applicable day of the Term. 

On Peak Hours: means the hours commencing at 7:OOam and ending at 10:OOpm on the 
applicable day of the Term. 

Operating Procedures: has the meaning provided in Section 5.6. 

Party: has the meaning set forth in the preamble to this Agreement. 

Person: means any individual, corporation, partnership, limited liability company, joint 
venture, tmt ,  unincorporated organization or Government Agency or any business entity whose 
existence may be authorized by a Government Agency. 

Planned Outage: means the removal of all or a portion of the Plant, the substation or the 
Interconnection Facilities fkom service to perform repairs that are scheduled in advance and have 
a predetermined duration (e.g., overhauls, inspections and testing). 

Planned Start Date: has the meaning assigned to such tern in Section 2.2. 

Plant: means an approximately 30.6 MW wind power electricity plant comprised of 
Seller's wind turbines, supervisory control and data acquisition system, and other facilities and 
equipment located in Wdworth County, South Dakota. 

Point of Interconnection: means the Plant's interconnection point with Buyer's 1 15 kv 
line between the Glenham Substation and the Bowdle Substation through a three ring bus to be 
constructed by Buyer, as more fully described in Section 7.1 herein and in the Interconnection 
Agreement. 

Point of Metering: means the high side of Seller's collection substation located at the 
plant. 

Prime Rate: has the meaning provided in Section 10.2(b). 

Prudent Industry Practice: means any of the practices, methods, standards and acts 
(including, but not limited to, the practices, methods and acts engaged in or approved by a 



significant portion of the wind power generation industry in the United States) that, at a 
particular time, in the exercise of reasonable judgment in light of the facts known or that should 
reasonably have been known at the time a decision was made, could have been expected to 
accomplish the desired result consistent with good business practices, reliability, economy, 
safety and expedition, and applicable Governmental Approvals and Law. Prudent Industry 
Practice is not intended to be the optimum practice, method, standard or act to the exclusion of 
all others, but rather is intended to be any of the practices, methods, standards or acts generally 
acceptable in the region. 

PTC: means the renewable electricity production tax credit described in Section 45 of the 
Code. 

PUC: means the South Dakota Public Utilities Commission. 

Renewable Energy Credits: means any credits, credit certificates, renewable energy 
credits, offsets, allowances or similar items, and any other environmental or renewable energy 
attributes associated with the generation of electricity fiom wind turbines, such as those for 
greenhouse gas reduction or the generation of green power or energy fiom renewable resources, 
any avoided emissions of poll~~tants to the air, soil or water such as s u l k  oxides (SOX), nitrogen 
oxides @Ox), carbon monoxide (CO), carbon dioxide (C02), methane (CHx) and all reporting 
rights with respect to such avoided emissions, whether created by any Government Agency 
and/or independent certification board or created pursuant to private bilateral contracts, in each 
case generally recognized in the electric power generation industry, and generated by or 
associated with the Plant, but specifically excluding any and all state and federal production tax 
credits, investment tax credits and any other tax credits which are or will be generated by the 
Plant. 

S&P: means Standard & Poor's Rating Group, a division of The McGraw-Hill 
Companies, Inc. or any successor to Standard & Poor's Rating Group, a division of The 
McGraw-Hill Companies, Inc. 

Seller: has the meaning provided in the preamble to this Agreement. 

Station Service Power - Non-Retail: means electric energy used to operate the Plant 
that is generated by the Plant. 

Station Service Power - Retail: means electric energy used to operate the Plant other 
than such electric energy generated by the Plant, whether the Plant is generating electric energy 
or not. 

Summer Months: means the calendar months of April through September. 

Taxes: has the meaning provided in Article 1 I .  

Term: has the meaning provided in Section 2.1. 

Transmission Provider: means any provider of transmission, distribution or control area 
services or any independent system operator or regional transnlission organization, regional 



reliability council or any other Person empowered to exercise authority over the scheduling or 
operating of the Plant. 

Transmission Provider Requirements: means all tariffs, operational manuals, rules and 
regulations established by the Transmission Provider and the normal business practices, as they 
may be amended and modified from time to time, of the Transmission Provider. 

Transmission Services: means services that allow a transmission service customer to use 
the transmission facilities of other electric utilities to efficiently and economically utilize 
generation resources to reliably serve its loads and to deliver energy to another transmission 
customer. 

Utility T&D System: means the electrical transmission and distribution system of Buyer 
as in existence on the date hereof. 

Winter Months: means the calendar months of March through October. 

ARTICLE 2 
TERM, FINANCIAL CLOSING, COMMENCEMENT OF OPERATION 

This Agreement will become effective as of the Effective Date and will continue 
in effect for a period ending on the date that is twenty (20) years from the last Day of the Month 
during which the Commercial Operation Date occurs (the "Term"), unless otherwise extended or 
terminated in accordance with the provisions of this Agreement. To the extent that, after the 
Commercial Operation Date of the Plant, Seller is prevented or delayed in delivering Electrical 
Output associated with the Name Plate Capacity Rating by a Force Majeure Event in accordance 
with Section 14.1, then the Term will be extended by the period of such Force Majeure Event, on 
a Day-for-Day basis for each Day on which a Force Majeure Event continues for more than eight 
hours. 

2.2 Planned Start Date 

The Planned Start Date will be no later tl~an December 3 1,2006 as such date may 
be extended on a Day-for-Day basis for any delay in achieving the Commercial Operation Date 
that resuits from (i) a Force Majeure Event, (iij a Delivery Bxcuse, (iii) an Emergency Condition, 

,,'%.b,* ,xr: -.:=;::: . .. ,.. .. . - or (iv) a delay in the Commencement of Constructioll beyond ~ @ ~ ~ ~ @ E ~ $ ~ ~ $ ~ .  

2.3 Commencement of Operation 

The respective rights and obligations of Buyer and Seller under this Agreement 
relating to the commercial operation of the Plant will commence on the Commercial Operation 
of the first wind turbine. 



2.4 Seller's Credit Support. 

As security for the performance by Seller of its obligations hereunder, within one 
hundred twenty (120) days after the Effective Date, Seller shall provide Buyer with a Letter of 
Credit in the amount of $250,000 which shall be effective through the earlier of the date which is 
one year from the effective date of the Letter of Credit or the fifteenth (1 5') Day after the 
Commercid Operation Date, As continuing security for the performance by Seller of its 
obligations hereunder, Seller shall provide Buyer with an annual Letter of Credit in the amount 
of $750,000, which Seller shall maintain during the period commencing thirty (30) days before 
the date the above Letter of Credit terminates and terminating ten (1 0) days after the end of the 
Term of this Agreement. 

The Letter of Credit shall provide that it may be drawn by Buyer only if (i) Seller 
has failed to renew or extend such Letter of Credit within thirty (30) Days prior to its termination 
date, or (ii) Seller is in material breach of its obligations hereunder. In the event that Buyer 
draws on the Letter of Credit, Buyer shall (a) hold all such funds drawn in trust in an interest- 
bearing account as security for Seller's obligations hereunder, (b) use such h d s  to satisfy 
Seller's obligations hereunder, and (c) return all of such funds with interest earned thereon (less 
mounts properly utilized pursuant to clause (b)) to Seller upon the delivery by Seller of a 
replacement Letter of Credit, Guaranty or other form of credit support reasonably acceptable to 
Buyer or upon the termination of this Agreement, whichever is earlier. 

Notwithstanding the above, Seller shall have the right at its sole option in lieu of 
providing any Letter of Credit to provide Buyer with an unconditional guaranty (a "Guarantv") 
fiom an entity that has an Investment Grade rating fiom S&P or Moody's. 

ARTICLE 3 
EARLY TERMINATION RIGHTS 

3.1 Seller's Early Termination Rights 

Seller may terminate this Agreement without further obligation on the part of 
either Party if it is unable to successfully secure construction financing for the Plant by July 3 1, 
2006 on terms and conditions satisfactory to Seller in its sole discretion. 

3.2 Buyer's Early Termination Rights 

Buyer may terminate this Agreement without further obligation on the part of 
either Party if Seller has failed to (a) secure construction financing (which may be provided by 
Seller or one of its Affiliates) for the Plant by July 3 1,2006 or (b) Commencement of 
Construction has not occurred by September 3 1,2006. 

In order to exercise the tennination right pursuant to this Section 3.2, the Buyer 
must provide written notice of termination to the Seller thirty (30) Days before the date specified 
for termination, and the Agreement will terminate on the effective date of such termination set 
forth therein (so long as the Commercial Operation Date has not been achieved on or before such 
date of termination). 



3.3 Other Early Termination Rights 

(a) If any Force Majeure Event claimed by a Party continues for an 
uninterrupted period of more than twenty-four (24) Months from the date of notice provided by 
such Party in accordance with Section 14.2(a), then the other Party may, at any time following 
the end of such period, terminate this Agreement immediately upon written notice to the affected 
Party, without further obligation by the terminating Party, except as to payment of any costs and 
Iiabilities incurred before the effective date of such termination; provided, such notice of 
termination must be given during the period that performance continues to be delayed or 
prevented by the Force Majeure Event. 

(b) A Party may terminate this Agreement in accordance with Article 15. 

ARTICLE 4 
SALE AND PURCHASE COMMITMENTS; PAYMENT 

4.1 Sale and Purchase of Electrical Output and Capacity 

During the Term of this Agreement, Seller shall deliver and sell to Buyer and 
Buyer shall accept and purchase from Seller (a) all of the Electrical Output of the Plant delivered 
to the Point of Metering during each hour; and (b) d l  Capacity associated with the Plant, 
provided, that Seller makes no representation, warranty or guaranty as to the quality or 
characteristics of such Capacity or the amount of Capacity that Buyer may be able to have 
accredited by or use to satisfy Capacity obligations imposed by any Government Agency or 
Transmission Provider, any independent certification board or created pursuant to private 
bilateral contracts, in each case generally recognized in the electric power generation industry. 
So long as no Event of Default or Delivery Excuse has occurred and is continuing with respect to 
Buyer, Seller will not have the right to sell to third parties any of the Electrical Output or 
Capacity associated with the Plant. 

4.2 Renewable Energy Credits: Cooperation 

Seller shall retain ownership of all of the Renewable Energy Credits associated 
with the Electrical 0~1tput of the Plant. Buyer acknowledges and agrees that Buyer shall have no 
right, title, interest (legal, equitable, beneficial or otherwise) or claim in or to any of the 
Renewable Energy Credits, and Buyer agrees upon written request from Seller to execute and 
deliver io Seller such additional documents, instruments and assurances and to take such 
additional actions as are reasonably necessary to fully vest all right, title and interest in and to the 
Renewable Energy Credits in Seller and to enable Seller to own, market, sell, trade or otherwise 
dispose of the Renewable Energy Credits. Without limiting the generality of the foregoing, 
Buyer agrees in good faith to cooperate and use Coinrnercially Reasonable Efforts to enable 
Seller to successfully own, market, sell, trade or otherwise dispose of the Renewable Energy 
Credits associated with the Electrical Output of the Plant in accordauce with any "renewable 
attributes trading system" or the like developed by the PUC or any other Government Authority 
or Trmsmission Provider or in connection with any market for or bilateral trading of Renewable 
Energy Credits. Buyer shall use Commercially Reasonable Effol-ts to cooperate with Seller to 
ensure the Renewable Energy Credits fall within the parameters contained within any Green-E 



Renewable Energy Certification Requirements of the Center for Resource Solutions, S m  
Francisco and such other parameters or certification requirements as may be implemented by a 
Government Agency or independent certification board that may become commonly used to 
assess the environmental quality of electric energy during the Term. Buyer acknowledges that 
the cooperation requirements in this Section 4.2 are a material inducement to Seller entering into 
this Agreement. 

Buyer agrees that Seller shall be entitled to specific performance and injunctive or 
other equitable relief as a remedy for any breach by Buyer of this Section 4.2, and Buyer agrees 
to waive any requirement for the securing or posting of any bond in connection with the 
foregoing remedies. 

4.3 Payment 

(a) Purchase Price. Buyer will pay Seller for the Electrical Output and 
Capacity delivered to Buyer at the Point of Metering as follows. For Capacity, Buyer shall pay 

y- 7,;7c;:.7<G:pc.qr+y 

Seller each month in the manner specified in Section 10.2 an amount equal to per ... ,.?-' ::.-<..,l.ii 
kW-year multiplied by j@-j?-flitidBwiJ, with the result thereof divided by twelve (12). For Electrical 
Output, Buyer shall pay seller the amounts set forth in Exhibit B attached hereto. 

(b) Buyer's Failure to Accept Delivery of Energy. In the event that Buyer 
fails to accept delivery of all of the Electrical Output tendered at the Point of Metering by Seller 
as provided herein for any reason other than due to a Force Majeure Event that physically 
prevents such acceptance by Buyer at the Point of Metering, then Buyer shall pay to Seller as 
liquidated damages (and not as a penalty) an amount equal to the positive difference, if any, 
between (i) (x) the amount that would have been payable by Buyer to Seller hereunder if such 
tendered Electrical Output had been accepted by Buyer, plus (y) the fair market value of any lost 
Renewable Energy Credits as a result of Buyer's failure to accept such tendered Electrical 
Output, plus (z) the amount of any payment or penalty that is due fiom Seller to any third party 
as a result of Buyer's failure to accept such tendered Electrical Output; and (ii) the net amount, if 
any, that Seller, using Commercially Reasonable Efforts under the circumstances actually 
realizes through remarketing of such Electrical Output to Persons other than Buyer, provided, 
that in the event Seller is unable to remarket such Electrical Output, then the net amount 
described in clause (ii) herein shall be $0, and if such failure to accept delivery of Electrical 
Output occurs during the first ten (10) Contract Years, then the damages owed by Buyer shall 
also include the then-cum-ent amount of the Production Tax Credit (on a per MWh basis) on an 
After-Tax Basis for each MWh of such Electrical Output that Seller was unable to remarltet. 
Seller shall include in a monthly invoice delivered to Buyer p~lrsuant to Article 10 the amount 
owed by Buyer pursuant to this Section 4.3(c) and a description in reasonable detail of the 
calculation of such amount. 

4.4 Measurement and Quality of Electricity 

All Electrical Output will be measured at the Point of Metering and will meet the 
specifications established by the Intercomection Agreement, as the same may be amended from 
time to time. For purposes of monthly billing in accordance with Article 10, Seller will ensure 
that the Meters are read at the end of each Month. 



G3RTXCLE 5 
OPERATION AND MAINTENANCE OF THE PACILI[TY 

5.1 Seller's Core Obligation 

Seller will operate and maintain, or cause the operation and maintenance of, the 
Plant in accordance with Prudent Industry Practices and otherwise in accordance with this 
Agreement. 

5.2 Seller's Choice of Onerator 

Seller will, during the Term, only employ or contract with appropriately qualified 
(as determined in Seller's reasonable opinion) personnel for the purposes of operating and 
maintaining the Plant. 

5.3 Planned Outapes 

Seller must notify Buyer by September 15 of each calendar year of the schedule 
for all Planned Outages for the following calendar year. 

5.4 Access and Information 

(a) Each Party will keep complete and accurate records and all other data that 
the Parties muhzally agree, and memorialize in the Operating Procedures, that will be required by 
either Party for the purpose of proper administration of this Agreement, including, without 
limitation, metering records, billing records kept in accordance with Section 10.2, and such 
records regarding ownership, management, control, operation and maintenance of the Plant as 
may be required by any applicable Law. Each Party will maintain such records for a minimum 
of six (6)  years and for any additional length of time required by any applicable Law. Subject to 
the confidentiality requirements of Section 17.2, each Party will, upon reasonable request of the 
other Party, provide the other Party with prompt reasonable access to records and data that relate 
to this Agreement or either Party's performance of its obligations hereunder. In addition, Seller 
will provide to Buyer from time to time the following information with respect to the Plant: 

(i) The manufacturers' guidelines and recommendations for 
maintenance of the Plant equipment; 

(ii) A report summarizing the results of maintenance performed during 
each Planned Outage and any Forced Outage, and upon request of Buyer any of the technical 
data obtained in connection with such maintenance; 

(iii) Before the Commercial Operation Date, on or before the 10th Day 
of each Month, a monthly progress report stating the percentage completion of the Plant and a 
brief summary of construction activity during the prior Month, and 

(iv) Before the Commercial Operation Date, on or before the 10th Day 
of each Month, a monthly report containing a brief summary of construction activity 
contemplated for the next Month. 



(b) Upon reasonable prior notice (in light of the circumstances) and subject to 
the safety rules and regulations of Seller, Seller will provide Buyer and its authorized agents, 
employees and inspectors with reasonable access to the Plant site and the Plant: (i) for the 
purpose of reading or testing metering equipment in accordance with Section 8.2; (ii) as 
necessary to witness any required capacity tests to determine the amount of Capacity associated 
with the Plant in accordance with applicable Transmission Provider Requirements; (iii) in 
connection with the operation and maintenance of the Interconnection Facilities; and (iv) for 
other reasonable purposes at the reasonable request of Buyer. 

5.5 Ooerating Procedures 

Buyer and Seller will endeavor to develop written operating procedures 
 o opera tin^ Procedures") before synchronization with the Utility T&D System, which Operating 
Procedures will only be effective if made by mutual written agreement of the Parties. The 
Parties agree that the Operating Procedures they will endeavor to establish will cover the 
protocol under which the Parties will perform their respective obligations under this Agreement 
and will include, but will not be limited to, procedures concerning the following: (a) the method 
of Day-to-Day comunications; (b) key personnel lists for Seller and Buyer; (c) Forced Outage 
and Planned Outage reporting; (d) daily capacity level and Electrical Output reporting; and 
(e) capacity tests conducted by and/or for Transmission Provider performed in connection with 
the determination of the amount of Capacity associated with the Plant. 

As a means of securing effective cooperation and interchanges of information and 
of providing consultation on a prompt and orderly basis between the Parties in connection with 
various administrative, commercial and technical issues which may arise during the performance 
of this Agreement, the Operating Procedures will also provide that the Parties will both appoint 
an authorized representative (with respect to each Party, the "Authorized Representative") and 
may appoint an alternate (with respect to each Party, the "Alternate") to act in its Authorized 
Representative's absence. The Authorized Representatives and Alternates shall be managers 
well experienced with regard to matters relating to the implementation of the Parties' rights and 
obligations under this Agreement with full authority to act for and on behalf of the Parties 
appointing them. Each Party will not@ the other in writing of its Authorized Representative and 
Alternate and these appointments will remain in fill1 force and effect until written notice of 
substitution is delivered to the other Party. 

ARTICLE 6 
SCHEDULING AND DELIVERY 

6.1 Seller's Delivery-Related Notice Obligations 

Seller will inform Buyer, when appropriate, of any major limitations, restrictions, 
deratings or outages affecting the Plant for the following Day and will promptly update Seller's 
notice to the extent of any material changes in this information, with ccmajor" defiled as affecting 
more than 20% of the Name Plate Capacity Rating of the Plant. 



6.2 Scheduling/Res~onsibility for Generation Imbalance Charges 

The Parties will reasonably cooperate with each other with respect to the bidding 
and scheduling with the Transmission Provider of the Electrical Output to be sold and delivered 
by Seller and accepted and purchased by Buyer. Buyer will be responsible for all such bidding 
and scheduling of the Electrical Output. Seller and Buyer agree and understand that Buyer will 
bid and schedule the Electrical Output in a way that will avoid or minimize the imposition of 
generation or energy imbalance charges or the equivalent on Seller or Buyer and optimize the 
value of the Electrical Output and Capacity. All generation or energy imbalance charges or the 
equivalent, including, without limitation, all charges, penalties and settlement amounts for 
uninstructed deviations will be Buyer's sole responsibility. 

6.3 Green-E and Other Environmental Quality Certification Requirements 

Seller and Buyer agree to use Commercially Reasonable Efforts to conform the 
operation of the Plant to: (a) fall within the parameters contained within the Green-E Renewable 
Energy Certification Requirements of the Center for Resource Solutions, San Francisco, to 
enable qualification of the Electrical Output as renewable energy, as defined in those 
requirements, and (b) qualify as renewable energy under any other certification requirements by 
a Government Agency or independent certification board that may become commonly used to 
assess the enviroilmental quality of electric energy during the Term. 

6.4 Communications 

Within three (3) months following the end of each Contract Year, Seller will 
provide Buyer with a detailed report of the actual wind speeds at the Plant site for the preceding 
Contract Year. 

ARTICLE 7 
INTERCOMVECTION 

7.1 Interconnection Facilities 

Seller will be soley responsible for construction and maintenance of the 
transmission line from the Point of Metering to the Point of Interconnection. Buyer shall be 
solely responsible for construction and maintenance of the Intercoimection Facilities and all of 
the costs expeilses associzted with hterc~mectioii of the Pkmt at its Nzi'iiie Phte Capacity at 
the Point of Interconnection, including the costs of any system upgrades beyond the Point of 
Interconnection necessary to interconnect the Plant with Buyer's Utility T&D System for 
delivery of the Electrical Output to the Point of Interconnection; provided, however, that Seller 
shall pay amounts designated in the pending Interconnection Agreement between the Seller and 
Buyer as accepted by FERC. 

7.2 Point of Metering 

Seller will have the responsibility, at its expense, to deliver the Electrical Output 
to Buyer at the Point of Metering. Buyer shall be responsible for arranging and paying for all 
charges for any and all transmission services (including, without limitation, all ancillary service 



charges), transmission or wheeling services, ancillary services, balancing, control area services, 
transaction charges and line losses with respect to Buyer's transmission of Electrical Output 
beyond the Point of Metering. Buyer will be responsible for accessing any Open Access Same 
Time Information Systems (OASIS) necessary to obtain transmission service, tagging, 
transmission scheduling or similar protocols with the Transmission Provider during the Term 
hereof. 

7.3 Risk of Loss; Exclusive Control 

As between the Parties, Seller will be deemed to be in exclusive control of the 
Electrical Output before the Point of Metering and Buyer will be deemed to be in exclusive 
control of the Electrical Output at and fiom the Point of Metering. Risk of loss related to the 
Electrical Output will transfer from Seller to Buyer at the Point of Metering. 

7.4 fnterconnection Agreement 

Seller and Buyer shall enter into an Interconnection Agreement on mutually 
agreeable terms consistent with the tenns hereof. The Interconnection Agreement shall enable 
Seller (a) to interconnect the Plant with Buyer's Utility T&D System that is located in 
yy~~~~;jt*s~!i~y$$;~~~~- ....... - .... ' .... e,iiJ._P-q 1,.,,.1):5 il-.i . p.T.."---. -..,.w *..". , ~ , . s , . . . , , ,  and (b) to deliver the Electrical Output of the Plant and the associated Capacity 
to the Point of Metering. 

7.5 Station Service Power - Retail 

Seller will be solely responsible for obtaining and paying for all Station Service 
I 

Power - Retail. 

ARTICLE 8 
METERING 

8.1 Meter Requirements 

(a) The meters and metering equipment (collectively, the "Meters") at the 
Point of Metering will be installed, maintained and repaired in accordance with the 
Interconnection Agreement and will be owned and operated by Seller in accordance with the 
Interconnection Agreement. The Meters will be installed such that they will measure the 
Electrical Outpt  on the high side of the Plmt's step-up t rmsf~mers  at the Poi;lt of Meteriiig. 
Buyer will have no responsibility for the ownership, operation, maintenance and control of the 
Meters. 

(b) The Meters will have telemetering equipment that will be capable of 
telemetering data to Buyer. 

8.2 Inspection and Testing of the Meters 

(a) Seller shall test and verlfy the accuracy'of the Meters' recordings and 
measurements at least once every calendar year and at a h e  mutually convenient to Buyer and 



Seller. Seller will provide Buyer with reasonable advance notice of, and permit a representative 
of Buyer to witness and verify such inspections, tests and adjustments. 

(b) In addition to the other inspections and tests required under Section 8.2(a), 
the Interconnection Agreement shall enable the following inspections and tests. Upon two 
weeks' prior written notice by Buyer, Seller will perform additional inspections or tests of the 
Meters. Seller and Buyer will agree on a mutually convenient time for such inspections or tests, 
and Seller will permit a qualified representative of Buyer to inspect or witness such testing of the 
Meters. The actual expense of any such requested additional inspection or testing will be borne 
by Buyer unless, upon such inspection or testing, the Meters are found to register inaccurately by 
more than +I- 0.5%, in which event the expense of the requested additional inspection or testing 
will be borne by Seller. 

(c) If, as a result of any test performed in accordance with this Section 8.2, 
any of the Meters is found to be registering outside the applicable ANSI accuracy standard in 
effect at the time of the test, such Meter shall be restored to the ANSI accuracy standard or an 
accurate meter substituted and payments pursuant to this Agreement shall be corrected in 
accordance with this Section 8.2(c). If the payments by Buyer to Seller must be corrected, as 
required in this Section 8.2(c), the account between Seller and Buyer shall be corrected for a 
period equal to one-half of the elapsed time since the most recent test, up to a maximum 
correction period of six months, by applying the percentage of inaccuracy so found. If, however, 
the meter became defective or inaccurate at a reasonably ascertainable tirne since the most recent 
test, the correction shall extend back to such tirne. Should metering equipment at any time fail to 
register, the energy delivered shall be determined fiom the best available data. The Meters shall 
be kept under seal, and such seals may only be broken when the meters are to be tested, adjusted, 
modified, or relocated in accordance with this Agreement andlor the Interconnection Agreement. 
When there is to be any break to a seal, Seller must notify Buyer as soon as possible. 

ARTICLE 9 
COMMISSIONING AND TESTING 

9.1 Seller's Notice 

Seller will notify Buyer of the commissioning and initial testing of the Plant and 
of each capacity test thereafter. 

9.2 Test Energy 

Seller will deliver, and Buyer will accept, all of the Electrical Output generated 
prior to the Commercial Operation Date. Buyer will pay the amounts designated in Section 
4.3(a). 



ARTICLE 10 
BILLING AND PAYMENT 

10.1 Billing 

Seller shall be responsible for billing between the Parties and shall bill Buyer for 
the Electrical Output and Capacity at the prices specified in Section 4.3 and Exhibit B based on 
the amount of Electrical Output delivered to Buyer at the Point of Metering in accordance with 
Seller's readings of the Meters as provided in Section 4.4. 

10.2 Payment 

(a) Seller shall bill Buyer by the tenth (10th) Day of each Month for all 
Electrical Output and Capacity sold and purchased under this Agreement during the previous 
Month. Seller shall promptly provide a copy of the invoice for each month to Buyer by facsimile 
and US first class mail. If Buyer, in good faith, disputes the amount of any such invoice or any 
part thereof, Buyer will pay to Seller such amount as it acknowledges is correct. If Buyer 
disputes the amount due, Buyer shall provide supporting documentation to verify the amount 
paid. Upon the Parties' resolution of any accounting discrepancy or disagreement, Buyer and 
Seller agree to settle the outstanding balance which is due within five (5) Business Days 
following such resolution. If it is ultimately determined that Buyer owes the disputed amount, 
Buyer shall pay Seller the amount with interest, as determined below. 

(b) Buyer's payment under this Agreement will be due on the first Business 
Day that is not less than fifteen (1 5) Days following the date of the invoice and must be made by 
electronic fund transfer to Seller's account. Payments received after the due date shall be 
considered late and shall bear interest on the payment due at a rate equal to the prime rate (the 
"Prime Rate") plus two percent (2%) as published in the Wall Street Jozmal fiom time to time, 
multiplied by the number of Days elapsed fiom and including the Day after the due date, to and 
including the payment date. Alternatively, any overpayment to Seller made by Buyer arising 
solely out of an error made by Seller shall be reimbursed to Buyer with interest at a rate equal to 
the Prime Rate plus two percent (2%) multiplied by the number of Days elapsed from and 
including the Day after the Day overpayment was made by Buyer to and including the date of 
reimbursement by Seller to Buyer. 

(c) Each Party shall have the sight from time to time, upon written request and 
at its own expense, to audit the other Party's books and records to verify the information 
provided by that Party under this Article 10. 

(d) Any claim based upon error in any statement must be made within one (I) 
year of the date of the invoice in which the error first occurred. Following such one (1) year 
period, the invoice and payments related thereto shall be final. 

ARTICLE 11 
TAXES, Ii%ES, AND TAX CREDITS 

Seller will pay or cause to be paid all taxes, fees, levies, assessments, penalties, 
licenses, or charges imposed by any Government Agency (collectively, "TLY~s") on or with 



respect to Electrical Output and Capacity before or at the Point of Metering. Buyer will pay or 
cause to be paid aIl Taxes on or with respect to the Electrical Output and Capacity imposed after 
the Point of Metering. In the event Seller is required to remit or pay Taxes that are Buyer's 
responsibility under this Agreement, Buyer shall promptly reimburse Seller for such Taxes. If 
Buyer is required to remit or pay Taxes that are Seller's responsibility under this Agreement, 
then Seller shall promptly reimburse Buyer for such Taxes. Seller will receive and retain any 
existing or future tax credits or other tax benefits available to the owner or operator of the Plant, 
including all federal income tax credits under the Code. 

ARTICLE 12 
REPRESENTATIONS AND WARRANTIES 

12.1 Representations and Warranties of Seller 

Seller represents and warrants to Buyer as of the Effective Date as follows: 

(a) Seller is a limited liability company duly organized, validly existing and in 
good standing under the Laws of the state of Delaware and is qualified and in good standing in 
each other jurisdiction where the failure to so qualify would have a material adverse effect upon 
the business or financial condition of Seller or the Plant, and Seller has all requisite power and 
authority to conduct its business, to own its properties and to execute, deliver and perform its 
obligations under this Agreement. 

(b) The execution, delivery, and performance of its obligations under this 
Agreement by Seller have been duly authorized by all necessary action, and do not and will not: 

(i) require any consent or approval of Seller's members or managers 
which has not been obtained and each such consent and approval that has been obtained is in 111 
force and effect; 

(ii) violate any provision of any Law, order, writ, judgment, 
injunction, decree, determination, or award having applicability to Seller or any provision of the 
organizational documents of Seller, the violation of which could reasonably be expected to have 
a material adverse effect on the ability of Seller to perform its obligations under this Agreement; 

(iii) result in a breach of or constitute a default under any provision of 
the orgaiizatioad doi.;uuleiits of Seller; 

(iv) result in a breach of or constitute a default under any agreement 
relating to the management or affairs of Seller or any indenture or loan or credit agreement or 
any other agreement, lease, or instrument to which Seller is a party or by which Seller or its 
properties or assets may be bomd or affected, the breach or default of which could reasonably be 
expected to have a material adverse effect on the ability of Seller to perform its obligations under 
this Agreement; or 

(v) result in, or require the creation or imposition of any mortgage, 
deed of trust, pledge, lien, security interest, or other charge or encumbrance of any naiure (other 
than as may be contemplated by this Agreement) upon or with respect to any of the assets or 



properties of Seller now owned or hereafter acquired, the creation or imposition of which could 
reasonably be expected to have a material adverse effect on the ability of Seller to perform its 
obligations under this Agreement. 

(c) This Agreement constitutes a legal, valid and binding obligation of Seller 
and is enforceable against Seller in accordance with its terms, except as may be limited by 
bankruptcy, insolvency, reorganization, moratorium or other similar Laws relating to or affecting 
the rights of creditors generally and except as the enforceability of this Agreement is subject to 
the application of (i) general principles of equity (regardless of whether considered in a 
proceeding in equity or at law), including, without limitation, the possible unavailability of 
specific performance, injunctive relief or any other equitable remedy and (ii) concepts of 
materiality, reasonableness, good faith and fair dealing. 

(d) There is no pending or, to the best of Seller's knowledge, threatened 
action or proceeding affecting Seller before any court, Government Agency or arbitrator that 
could reasonably be expected to have a material adverse effect on the ability of Seller to perform 
its obligations hereunder, or that purports to affect the legality, validity or enforceability of this 
Agreement. 

(e) Seller is a "qualified facility" for purposes of the Public Utility Regulatory 
Policy Act of 1978. 

12.2 Representations and Warranties of Buver 

Buyer represents and warrants to Seller as of the Effective Date as follows: 

(a) Buyer is a corporation duly organized and validly existing under the Laws 
of [ 1 and has the full legal right, power and authority to conduct its 
business, to own its properties and to execute, deliver and perform its obligations under this 
Agreement. 

(b) The execution, delivery and performance of its obligations under this 
Agreement by Buyer have been duly authorized by all necessary corporate action, and do not and 
will not: 

(i) require any consent or approval of Buyer's board of directors or 
Zi.iiB Buyer shareholder which has no1 been obtained ancl each such consent and approval &at has 
been obtained is in full force and effect; 

(ii) violate any provision of any Law, order, writ, judgment, 
injunction, decree, determination, or award having applicability to Buyer, the violation of which 
could reasonably be expected to have a material adverse effect on the ability of Buyer to perform 
its obligations under this Agreement; 

(iii) result in a breach of or constitute a default under any provision of 
the articles of incorporation or by-laws of Buyer; 



(iv) result in a breach of or constitute a default under any agreement 
relating to the management or affairs of Buyer or any indenture or loan or credit agreement or 
any other agreement, lease, or instrument to which Buyer is a party or by which Buyer or its 
properties or assets may be bound or affected, the breach or default of which could reasonably be 
expected to have a material adverse effect on the ability of Buyer to perform its obligations under 
this Agreement; or 

(v) result in, or require, the creation or imposition of any mortgage, 
deed of trust, pledge, lien, security interest, or other charge or encumbrance of any nature (other 
than as may be contemplated by this Agreement) upon or with respect to any of the assets or 
properties of Buyer now owned or hereafter acquired, the creation or imposition of which could 
reasonably be expected to have a material adverse effect on the ability of Buyer to perform its 
obligations under this Agreement. 

(c) This Agreement constitutes a legal, valid and binding obligation of Buyer 
and is enforceable against Buyer in accordance with its terms, except as may be limited by 
bankruptcy, insolvency, reorganization, moratorium or other similar Laws relating to or affecting 
the rights of creditors generally and except as the enforceability of this Agreement is subject to 
the application of (i) general principles of equity (regardless of whether considered in a 
proceeding in equity or at law), including, without limitation, the possible unavailability of 
specific performance, injunctive relief or any other equitable remedy and (ii) concepts of 
materiality, reasonableness, good faith and fair dealing. 

(d) There is no pending or, to the best of Buyer's knowledge, threatened 
action or proceeding affecting Buyer before any court, Government Agency or arbitrator that 
could reasonably be expected to have a material adverse effect on the financial condition or 
operations of Buyer or the ability of Buyer to perform its obligations hereunder, or that purports 
to affect the legality, validity or enforceability of this Agreement. 

ARTICLE 13 
INSURANCE 

13.1 Insurance Required 

Subject to Section 13.3(b), Seller will carry and maintain or cause to be carried 
and maintained no less than the following ins~rance coverages applicable to all operations 
undertaken by Seller and Seller's personnel in the ininimum amounts (limits) indicated: 

(a) A Property All Risk Insurance Policy in an amount equal to the full 
replacement value of the Plant for "all risks" of physical loss or damage except as hereinafter 
provided, including coverage for earth movement, flood, boiler and machinery, transit and off- 
site storage accident exposure, but excluding any equipment owned or leased by Buyer and its 
subcontractors and their personal property. The policy may contain separate sub-limits and 
deductibles subject to insurance company underwriting guidelines. The policy will be 
maintained in accordance with terms generally available in the insurance market for electric 
generating facilities. Subject to insurance company underwsiting and approval, Business 
Interruption insurance shall be provided and maintained by Seller in an amount covering a period 



of indemnity equal to twelve (12) months. Such Business Interruption insurance shall only apply 
in the event of physical loss or damage to the Plant caused by an insured peril under the policy. 
In the event a loss is sustained under the policy, such loss will be adjusted by Seller. 

(b) Minimum coverage to comply with any statutory obligation imposed by 
Workers Compensation or Occupational Disease Laws. 

(c) A policy of insurance on a standard form with a commercial insurer 
reasonably acceptable to Buyer providing Commercial General Liability coverage in an amount 
of not less than $1,000,000 per occurrence and $2,000,000 aggregate. 

(d) A policy of insurance on a standard form with a commercial insurer 
reasonably acceptable to Buyer providing automobile liability coverage in an amount of not less 
than $1,000,000 per occurrence. 

(e) An excess liability insurance policy covering employer's liability, 
commercial general liability, and business auto Liability, with a minimum of $5,000,000 per 
occurrence and aggregate for bodily injury and property damage. 

Such minimum limits may be satisfied either by primary insurance or by any 
combination of primary and excess1umbrelIa insurance. The required insurance coverages will 
be in effect on or before the commencement of on site construction of the Plant and will be 
maintained in effect throughout the Term of this Agreement. 

13.2 Evidence and Scope of Insurance 

(a) Seller will annually cause each insurer or authorized agent to provide 
Buyer with two original copies of insurance certificates reasonably acceptable to Buyer 
evidencing the effectiveness of the insurance coverages required to be maintained. A complete 
copy of each policy will be available at Seller's offices during normal business hours for review 
by Buyer upon witten request. 

(b) All such insurance policies will: 

(i) name Buyer as an additional insured (except in the case of 
worker's compensation insurance); 

(ii) provide that Buyer will receive from each insurer 30 Days' prior 
written notice of non-renewal, cancellation of, or significant modification to, any of such policies 
(except that such notice period will be 10 Days in case of non-payment of premiums); and 

(iii) provide a waiver of any rights of subrogation against Buyer, its 
Affiliates and their officers, directors, agents, subcontractors, md employees. 

The insurance certificates will indicate that the insurance policies have been endorsed as 
described above. 



(c) Except as provided in Section 13.2(g), all policies will be written by one 
or more nationally reputable insurance companies authorized to do business in South Dakota and 
rated or higher by A.M. Best Company or Lloyds Companies or other insurers 
reasonably acceptable to Buyer. 

(d) Buyer will receive certificates for all insurance policies required by this 
Article 13 before the start of construction of the Plant except for the Operational All Risk policy, 
which certificate or certificates Buyer must receive before the Commercial Operation Date. 

(e) All policies will be written on an occurrence basis unless procured fiom 
AEGIS on a claims made basis. Policies will contain an endorsement that Seller's policy will be 
primary as respects construction and operations of the Plant regardless of like coverages, if any, 
carried by Buyer. 

(0 Buyer may request Seller to require that any insurance obtained and 
maintained by a third party operator of the Plant name Buyer as an additional insured, with any 
cost for such coverage payable by Buyer. 

(g) Any insurance required by this Article to be maintained by the Seller may 
be maintained in the form of self-insurance by an Affiliate of Seller (i) that has a rating that is at 
least Investment Grade; (ii) the obligations of which are guaranteed by an entity that has a rating 
that is at least Inveslment Grade; or (iii) that has other credit support acceptable to Buyer in its 
sole discretion. 

13.3 Term and Modification of Insurance 

(a) In the event that the third party liability insurance required pursuant to the 
Commercial General Liability policy, andlor the Excess/Umbrella Liability policy is on a 
"claims made" basis and not on an occurrence basis, such insurance will provide for a retroactive 
date and continuing "tail" coverage not later than the Effective Date and such insurance will be 
maintained by Seller, with a retroactive date not later than the retroactive date required above, 
for a minimum of five years after the Term. 

(b) If the designated coverage, or relatively comparable coverage, are 
unavailable on reasonable commercial terms, Seller will obtain the maximum amount of 
available coverage that it is able to purchase on reasonable commercial terms in Seller's sole 
discretion. 

ARTICLE 14 
PORCE MAJEUKE EVENT 

14.1 Force Majeure Event Defmed 

(a) As used in this Agreement, "Force Maieure Event" means, causes or 
events that are beyond the reasonable control of, and without the fault or negligence of, the'Party 
claiming such Force Majeure Event, including, without limitation, natwal disasters; fire; 
lightening strikes that damage the wind turbines; earthquake; cold weather below -20°C that 
affects the operation of the Plant's wind turbines; acts of God; unusually severe actions of the 
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elements such as floods, hurricanes, or tornadoes; winds greater than meters per second or 
a:. . .,, ...-..,, , , , below pf.lBii2$$&f ~:.+.i:~.\::.&~ : meters per second *hat affect the operation of the Plant's wind turbines; sabotage; 

terrorism; war; riots or public disorders; strikes or other labor disputes; and actions or failures to 
act of any Government Agency (including expropriation and requisition), to the extent such 
cause or event prevents or delays performance of any obligation imposed on the Party claiming 
such Force Majeure Event (other than an obligation to pay money), 

(b) Force Majeure Event does not include: (i) causes or events affecting the 
performance of third party suppliers of goods or services except to the extent caused by an event 
that otherwise is a Force Majeure Event under subsection (a) of this Section 14.1; (ii) the 
unavailability of equipment that would have been avoided by compliance with Prudent Indusby 
Practices by the Party claiming the Force Majeure Event; (iii) changes in market conditions and 
actions or fglures to act of any Government Agency or Transmission Provider that affect the 
price of energy, capacity or transmission; or (iv) any Delivery Excuse. 

14.2 Applicability of Force Maieure Event 

Neither Party will be in breach or liable for any delay or failure in its performance 
under this Agreement to the extent such performance is prevented or delayed due to a Force 
Majeure Event, provided that: 

(a) the non-performing Party will give the other Party written notice within 48 
hours of the commencement of the Force Majeure Event or as soon as practically possible after 
the occurrence of the Force Majeare Event, with details to be supplied within 10 Days thereafter 
further describing the particulars of the occurrence of the Force Majeure Event; 

(b) the delay in performance will be of no greater scope and of no longer 
duration than is directly caused by the Force Majeure Event; 

(c) .the Party whose performance is delayed or prevented will proceed with 
Commercially Reasonable Efforts to overcome the events or circuulstances preventing or 
delaying performance and will provide weekly written progress reports to the other Party during 
the period that performance is delayed or prevented describing actions taken and to be taken to 
remedy the consequences of the Force Majeure Event, the schedule for such actions and the 
expected date by which performance will no longer be slffected by the Force Majeure Event; or 

(d) when the performance of the Party ciaiming the Force NIajeure event is no 
longer being delayed or prevented, that Party will give the other Party written notice to that 
effect. 

AItTICLE 15 
TERMINATION AND DEFAULT 

15.1 Event of Default 

(a) The occurrence of any one of the following will constitute an Event of 
Default with respect to Seller: 



(i) Seller fails to make payments for undisputed amounts due under 
this Agreement to Buyer within 10 Days after written notice from Buyer that such payment is 
unpaid and due; 

(ii) Seller fails to comply with any material provision of this 
Agreement (other than the obligation to pay money when due), and such failure continues 
uncured for 30 Days after notice thereof by Buyer, provided that if such failure is not capable of 
being cured within such period of 30 Days with the exercise of reasonable diligence, then such 
cure period will be extended so long as Seller is exercising reasonable diligence to cure such 
failure; 

(iii) Seller (a) admits in writing its inability to pay its debts as such 
debts become due; (b) makes a general assignment or an arrangement or composition with or for 
the benefit of its creditors; (c) fails to controvert in a timely and appropriate manner, or 
acquiesce in writing to, any petition filed against such Party under any bankruptcy or similar 
Law; or (d) takes any action for the purpose of effecting any of the foregoing; 

(iv) A proceeding or case is commenced, without the application or 
consent of Seller, in any court of competent jurisdiction, seeking: (a) its liquidation, 
reorganization of its debts, dissolution or winding-up, or the composition or readjustment of its 
debts; (b) the appointment of a receiver, custodian, liquidator or the like of Seller or of all or any 
substantial part of its assets; or (c) similar relief in respect of Seller under any Law relating to 
bankruptcy, insolvency, reorganization of its debts, winding-up, composition or adjustment of 
debt, and such proceeding remains in effect, for a period of 90 Days; 

(v) Any representation made by Seller under Section 12.1 is false in 
any material respect when made and Seller fails to remedy such false representation within 30 
Days after notice thereof by Buyer; 

(vi) Abandonment of the operation of the Plant for any period in excess 
of 180 consecu~tive Days, except in the case of a Force Majeure Event in which case the 
provisions of Article 14 shalI apply; or 

(vii) Seller Iails to deliver a Guaranty or Letter of Credit in the amounts 
or on the dates required herein, or any Letter of Credit terminates or is repudiated prior to its 
stated term and is not replaced within five ( 5 )  Business Days thereafter by a Letter of Credit, 
Guaranty or other credit support reasonably satisfactory to Buyer. 

(b) The occurrence of any one of the following will constitute an Event of 
Default with respect to Buyer: 

(i) Buyer fails to make payments for undisputed amounts due under 
this Agreement to Seller within 10 Days after written notice from Seller that such payment is 
unpaid and due; 

(ii) Buyer fails to comply with any material provision of this 
Agreement (other than the obligation to pay money when due), and such failure continues 
uncured for 30 Days after notice thereof by Seller, provided that if such failure is not capable of 



being cured within such period of 30 Days with the exercise of reasonable diligence, then such 
cure period will be extended for an additional reasonable period of time so long as Buyer is 
exercising reasonable diligence to cure such failure; 

(iii) Buyer (a) admits in writing its inability to pay its debts as such 
debts become due; (b) makes a general assignment or an arrangement or composition with or for 
the benefit of its creditors; (c) fails to controvert in a timely and appropriate manner, or 
acquiesce in writing to, any petition filed against such Party under any bankruptcy or similar 
Law; or (d) takes any action for the purpose of effecting any of the foregoing; 

(iv) A proceeding or case is commenced, without the application or 
consent of Buyer, in any cowt of competent jurisdiction, seeking: (a) its liquidation, 
reorganization of its debt, dissolution or winding up, or composition or readjustment of its debt; 
(b) the appointment of a receiver, custodian, liquidator or the like of Buyer or of all or any 
substantial part of its assets; or (c) similar relief in respect of Buyer under any Law relating to 
bankruptcy, insolvency, reorganization of its debts, winding-up, composition or adjustment of 
debts, and such proceeding remains in effect, for a period of 90 Days; or 

(v) Any representation made by Buyer under Section 12.2 is false in 
any material respect when made and Buyer fails to remedy such false representation within 30 
Days after notice thereof by Seller. 

1 5.2 Remedies for Default 

Subject to Section 15.3, if an Event of Default occurs with respect to a defaulting 
Party at any time during the Term, the non-defaulting Party may, for so long as the Event of 
Default is continuing, (a) deliver a written notice that establishes a date (which date will be no 
earlier than 30 Days after the Non-Defaulting Party delivers notice) on which this Agreement 
will be terminated if such Event of Default is still continuing; and (b) pursue any other remedies 
available at law or in equity, except to the extent such remedies are expressly limited by this 
Agreement. 

15.3 Financing Pat* Cure Rights 

Buyer's right to exercise the option to terminate this Agreement pursuant to 
Section 15.2 is subject to Buyer's first delivering to the Financing Parties, simultaneously with 
deiivery thereof to Seiier, notice of Seller's failure to cure the Seller Event of Default and 
Buyer's intent to terminate as a result thereof. Each Financing Party shall have the option to cure 
such Seller Event of Default within ninety (90) Days after receipt of such notice or to cause the 
Financing Parties' designee to assume this Agreement. If the Financing Parties desire to cause 
their designee to assume this Agreement, they shall provide notice to that effect within ninety 
(90) Days after receipt of Buyer's notice to the Financing Parties of the Seller Event of Default. 
In either such case, Buyer's right to terminate this Agreement shall be of no fi~rther force and 
effect upon the cure by the Financing Parties of such default. Buyer hereby consents to any such 
assumption by the Financing Parties' designee, agrees to sender all performance required of 
Buyer under this Agreement to such designee and agrees that the Financing Parties and/or its 
designee shall not have personal liability to Buyer for the obligations of Seller hereunder, and the 



sole recourse of Buyer in seeking enforcement of such obligations shall be to such parties' 
interest in the Plant. 

1 5.4 Additional Financing Partv Protections 

Buyer may encumber its interest under this Agreement by security, clmge or 
otherwise for the purposes of financing the construction and/or operation of the Plant. Within 10 
Days after making such encumbrance, Buyer shall notify Seller in writing of the names, 
addresses, telephone and facsimile numbers of the Financing Parties to which Buyer's interest 
under this Agreement has been encumbered. Such notice shall include the names of the account 
managers or other representatives of the Financing Parties to whom all written and telephonic 
communications may be addressed. After giving Seller such initial notice, Buyer shall promptly 
give Seller written notice of any change in the information provided in the initial notice or any 
revised notice. If Buyer encumbers its interest in this Agreement as permitted by this Section 
15.4, the following provisions shall apply: 

(a) the Parties, except as provided by the terms of this Agreement, shall not 
modify or cancel this Agreement without prior written consent of the Financing Parties, which 
consent shall not be unreasonably withheld, delayed or conditioned; 

(b) Buyer shall, upon request by Seller, execute (A) statements certifying (i) 
that this Agreement is either unmodified or modified, including a description of the nature of any 
modification, and in full force and effect; and (ii) the absence or existence of defaults hereunder 
by Buyer and the nature of any such default; and (B) documents of consent to such encumbrance 
and any assignment to such Financing Parties; 

(c) upon the receipt of a written request from any Financing Party, Buyer 
shall enter into reasonable agreements with such Financing Party, which agreements provide that 
Buyer recognizes the rights of the Financing Parties hereunder upon foreclosure of the Financing 
Party's security interest; and 

(d) in the event that this Agreement is rejected in any bankruptcy proceeding 
of Seller, Buyer shall enter into a replacement agreement with such Financing Parties containing 
the same terms and conditions (including price and term) as this Agreement. 

(a) Each Party will indeimify, defend and hold the other Party and its 
officers, directors, members, managers, Affiliates, agents, employees, contractors and 
subcontractors, harmless from and against any and all Claims, to the extent caused by any act or 
omission of the lldemnifying Party or the indemnifying Party's own officers, directors, 
members, managers, Affiliates, agents, employees, contractors or subcontractors or to the extent 
such Claims arise out of or are in any manner connected with the performance of this Agreement 
by such indemnifying Party. 



(b) Notwithstanding anything to the contrary in this Agreement, each Party 
will indemnify, defend and hold harmless the other Party from any Claims arising from the 
Electrical Output that occur when risk of loss of the Electrical Output is vested in the 
indemnifying Party. 

(c) Nothing in the foregoing provisions of this Section 16.1 will be construed 
to require one Party to this Agreement to indemnify the other Party to this Agreement or its 
officers, directors, members, managers, Affiliates, agents, employees, contractors and 
subcontractors for any cost or expense that is to be borne by such other Party pursuant to any 
express provision of this Agreement or for injury or damage caused by the negligence or willful 
misconduct of the other Party or its officers, directors, members, managers, Affiliates, agents, 
employees, contractors and subcontractors. 

16.2 Limitations of Liability, Remedies and Damages. 

(a) Each Party acknowledges and agrees that in no event will any partner, 
shareholder, member, manager, owner, officer, director, employee or Affiliate of either Party be 
personally liable to the other Party for any payments, obligations, or performance due under this 
Agreement or any breach or failure of performance of either Party and the sole recourse for 
payment or performance of the obligations under this Agreement will be against Seller or Buyer 
and each of their respective assets and not against any other Person, except for such Liability as 
expressly assumed by an assignee pursuant to an assignment of this Agreement in accordance 
with the terms hereof. 

. (b) Each Party acknowledges and agrees that, after the Commercial Operation 
Date, Seller will be held harmless against, any claims, damages or liabilities of any kind resulting 
from a Forced Outage or other failure to provide and deliver the Electrical Output to Buyer other 
than as reflected in the calculation of the payments specified in Section 4.3 or pursuant to 
Section 16.1. Seller will not be liable for or deemed in breach of this Agreement to the extent 
the performance of its obligations under this Agreement is delayed or prevented by a Delivery 
Excuse, Force Majeure or Emergency Condition. 

(c) THE EXPRESS REMEDY, PAYMENT OBLIGATIONS, OR 
MEaSURE OF DAMAGES SET FORTH N THIS AGREEMENT -WILL BE THE SOLE AND 
EXCLUSIVE REMEDY WITH RESPECT TO SUCH SECTIONS IN ACCORDANCE WITH 
THE TERMS AND CONDITIONS OF SUCH SECTIONS. ACCORDNGLY, EACH 
PARTY'S LIABILITY WILL BE LIMITED AS SET FORTH IN SUCH SECTIONS AND ALL 
OTHER REMEDIES OR DAMAGES AT LAW OR IN EQUITY FOR THE SAME DAMAGE 
OR INJURY NOT PERMITTED BY SUCH SECTIONS ARE WAIVED. UNLESS 
EXPRESSLY PROVIDED IN THIS AGREEMENT, NEITHER PARTY WILL BE LIABLE 
TO THE OTHER FOR CONSEQUENTIAL, INCIDENTAL, PUNITIVE, EXEMPLARY OR 
INDIRECT DAMAGES SUFFERED BY THAT PARTY OR BY ANY CUSTOMER OR ANY 
PURCHASER OF THAT PARTY, LOST PROFITS OR OTHER BUSTNESS INTERRUPTION 
DAMAGES, BY STATUTE, IN TORT OR CONTRACT, UNDER ANY INDEMNITY 
PROVISION OR OTHERWISE (EXCEPT TO THE EXTENT THAT AN INDEMNIFYING 
PARTY PURSUANT TO THE PROVISIONS OF SECTION 16.1 I-EREOF IS OBLIGATED 
TO INDEMNIFY AGAINST THlRD PARTY CLAIMS NOT ARISING OUT OF 



CONTRACTS WITH THE INDEMNIFIED PARTY FOR CONSEQUENTIAL,, INCIDENTAL, 
PUNITIVE, EXFMPLARY OR INDIRECT DAMAGES OR LOST PROFITS OR OTHER 
BUSTNESS INTERRUPTION DAMAGES). IT IS TJ3E INTENT OF THE PARTIES THAT 
TEE LIMITATIONS HEREIN IMPOSED ON REMEDIES AND THE MEASURE OF 
DAMAGES BE WITHOUT REGARD TO THE CAUSE OR CAUSES RELATED THERETO, 
INCLUDING, WITHOUT LIMITATION, THE NEGLIGENCE OF ANY PARTY, WHETHER 
SUCH NEGLIGENCE BE SOLE, JOINT OR CONCURRENT, OR ACTIVE OR PASSIVE. 
TO THE EXTENT ANY DAMAGES REQUIRED TO BE PAID HEREUNDER ARE 
LIQUIDATED, THE PARTIES ACKNOWLEDGE THAT TIB? DAMAGES ARE DIFFICULT 
OR IMPOSSIBLE TO DETERMINE, OTHERWISE OBTAINING AN ADEQUATE 
F?EMEDY IS INCONVENIENT AND THE LIQUIDATED DAMAGES CONSTITUTE A 
REASONABLE APPROXIMATION OF THE KARM OR LOSS. 

(d) The provisions of this Section 16 will survive the termination of this 
Agreement. 

ARTICLE 17 
GENERAL 

17.1 Assignment 

(a) This Agreement may not be assigned by either Party without the prior 
written approval of the other Party, which shall not be unreasonably withheld. 

. (b) Notwithstanding Section 17.1 (a), Seller will have the right, without the 
consent of Buyer, to assign all of its rights, interests and obligations under this Agreement with 
respect to all or any portion of the Plant to an owner trust or an equity investment vehicle or a 
special purpose entity or as security to a lender for the purpose of providing financing or 
refinancing for all or such portion of the Plant (and in connection therewith, Buyer shall execute 
and deliver to the Financing Parties a consent agreement in a form reasonably requested by the 
Financing Parties). 

(c) The foregoing restrictions shall not prohibit the sale of membership 
interests in Seller to third parties. 

(d) No assignment of this Agreement or of the rights or obligations by Seller 
wiii relieve Seller of liability for any breach by the assignee or for any other failure by the 
assignee to perform its obligations hereunder. 

(e) The assigning Party shall give prompt written notice to the other Party of 
any assignment which does not require the consent of the other Party. Any assignment in 
violation of this Section 17.1 will be void and of no force or effect. 

17.2 Confidentiality 

Any information provided by either Party to the other Party pursuant to this 
Agreement will be utilized by the receiving Party solely in connection with the purposes of this 
Agreement and will not be disclosed by the receiving Party to any third party, except with the 



providing Party's consent, and upon request of the providing Party will be returned thereto, 
except that the receiving Party will not be obligated to return any such information contained in 
documents generated by the receiving Party that: (a) reflect or refer to confidential information 
provided by the receiving Party; and (b) are stored electronically by the receiving Party. With 
respect to any such retained electronically stored confidential information, the receiving Party 
will continue to comply with the obligations of this Section 17.2. Neither Party shall disclose the 
terms and conditions of this Agreement. Notwithstanding the foregoing, the Parties 
acknowledge and agree that such confidential information may be disclosed to actual and 
prospective Financing Parties, actual and prospective purchasers and/or investors in Seller, 
suppliers and potential suppliers of major equipment to the Plant, employees, counsel, 
accountants or advisors and other third parties as may be necessary for Buyer and Seller to 
perform their obligations under this Agreement and the Financing Documents. To the extent that 
such disclosures are necessary, the Parties also agree that they will in disclosing such 
information seek to preserve the confidentiality of such disclosures. This provision will not 
prevent either Party £tom providing any confidential information received -from the other Party to 
any court in accordance with a proper discovery request or in response to the reasonable request 
of any Government Agency charged with regulating the disclosing Party's affairs, provided that, 
if feasible, the disclosing Party will give prior notice to the other Party of such disclosure and, if 
so requested by such other Party, will have used all reasonable efforts to oppose or resist the 
requested disclosure, as appropriate under the circumstances, or to otherwise make such 
disclosure pursuant to a protective order or other similar arrangement for confidentiality. 

17.3 Several Obligations 

Except when specifically stated in this Agreement to be otherwise, the duties, 
obligations, and liabilities of the Parties are intended to be several and not joint or collective. 
Nothing in the Agreement shall be construed to create an association, t~ust, partnership, fiduciary 
relationship, or joint venture or impose a trust or partnership duty, obligation or liability or 
agency relationship on or with regard to either Seller or Buyer. Each Party shall be liable for its 
own obligations under this Agreement. Any undertaking by one Party to the other Party under 
any provision of this Agreement shall not constitute the dedication of the electrical system or any 
portion thereof of either Party to the public or to the other Party, its customers, or any other 
person or entity. 

17.4 Notices 

Any notice of a routine character in connection with the delivery of electric 
energy or the operation of the Plant may be given in such manner as may be mutually agreeable 
between the Parties' Authorized Representatives. Any formal notice, demand, request, or 
communication required or authorized by this Agreement shall be delivered in writing either by 
hand, facsimile, overnight courier or mailed by certified mail, return receipt requested, with 
postage prepaid, to the following addresses: 



Buyer: MDU Resources Group Inc. 

Attention: 
Telephone: 
Facsimile: 

Seller: Java Wind LLC 

Attention: Project Manager 
Telephone: 
Facsimile: 

17.5 Captions 

All titles, subject headings, section titles and similar items are provided for the 
purpose of reference and convenience and are not intended to be inclusive, d e f ~ t i v e  or to affect 
the meaning of the contents or scope of this Agreement. 

17.6 Governing Law 

17.7 Dispute Resolution 

(a) In the event a dispute arises between Buyer and Seller regarding the 
application or interpretation of, or in any way relating to this Agreement, Buyer and Seller shall 
use reasonable efforts to reach a reasonable and equitable resolution of the matter on an 
expedited basis. In the event such efforts do not result in the resolution of the dispute, either 
Party may by written notice request the other Party to designate an officer of its management to 
meet at the Plant, or at any other mutually agreed location, to resolve the dispute. The 
designated officers shall meet within five (5) Days following the notice date unless a later date is 
specified in the notice, to resolve the dispute. In conjunction with any meetings pursuant to this 
paragraph, upon request of either Party the other Party shall cooperate to select a mutually 
agreeable inciependelli tecjltlical consuitant to assist in the resolution of any techuicai dispute. 

(b) If the procedures referenced in the preceding paragraph do not result in 
resolution of the dispute within five (5) Days after commencement of the referenced officers' 
meeting (and in any event within the time which legal or equitable proceedings based on such 
claim, dispute, or controversy would not be barred by the applicable statute of limitations), the 
Parties shall submit the dispute to binding arbitration. Each Party will have the right to designate 
an arbitrator of its choice, who need not be fiom the American Arbitration Association (LLAAA") 
panel of arbitrators but who (i) will be an expert in the independent power electric generation 
field and (ii) will not have been previously an employee or agent of or consultant or counsel to 
either Party and will not have a direct or indirect interest in either Party or the subject matter of 
the arbitration. Such designation will be made by notice to the other Party and to the AAA 



within 10 Days or, in the case of payment disputes, five Days after the date of the giving of 
notice of the demand for arbitration. The arbitrators designated by the Parties will designate a 
third arbitrator, who will have a background in legal and judicial matters (and who will act as 
chairman), within 10 Days or, in the case of payment disputes, five Days after the date of the 
designation of the last of the arbitrators to be designated by the Parties, and the arbitration will be 
decided by the three arbitrators. If the two arbitrators cannot or do not select a third independent 
arbitrator within such period, either Party may apply to the AAA for the purpose of appointing 
any person listed with the AAA as the third independent arbitrator under the expedited rules of 
the AAA. Such arbitration will be held in alternating locations of the home offices of the Parties, 
commencing with Buyer's home ofbe ,  or in any other mutually agreed upon location. The rules 
of the AAA will apply to the extent not inconsistent with the rules herein specified. The 
arbitrators will designate the Party to bear the expenses of the arbitrators or the respective 
amounts of such expense to be borne by each Party. 

(c) Any award of the arbitrators may be enforced by the Party in whose favor 
such award is made in any court of competent jurisdiction. 

(d) Unless otherwise agreed in writing, each Party will diligently continue to 
perform its obligations under this Agreement during the pendency of any disputes or arbitration 
proceedings so long as all undisputed amounts payable hereunder have been paid. 

17.8 No Residual Value in Power System 

This Agreement shall not be construed to provide any residual value to either 
Party or its successors or any other Party, for rights to, use of, or benefits from the other Party's 
system following expiration of this Agreement. 

17.9 No Third Partv Beneficiary 

No provisions of this Agreement shall in any way inure to the benefit of any 
customer, or any other third party so as to constitute any such person as a third party beneficiary 
under this agreement, or of any one or more of the terms of this Agreement or otherwise give rise 
to any cause of action in any person not a Party hereto. 

17.10 Entire Agreement; Modification and Waiver; Severability Counterparts 

T5is Agreeilieilt aid the other ageemeiits referred to herein, constitute the entire 
agreement between the Parties relating to the transaction described in this Agreement and 
supersede any and all prior oral or written understandings. No addition to or rnodifkation of any 
provision of this Agreement shall be binding upon either Party, and neither Party shall be 
deemed to have waived any provision of this Agreement or any remedy available to it unless 
such addition, modification or waiver is in writing and signed by a duly authorized officer of 
such Party. 

If any term of this Agreement is found to be unenforceable, this Agreement will 
remain in fidl force and effect except that the unenforceable term will be replaced, by good faith 
agreement of the Parties, with an enforceable term as similar as possible to the unenforceable 
term. If the Parties are unable to agree on such replacement term, then such term shall be 



deemed modified to the minimum extent necessary to make such term enforceable, unless such 
term is incapable of being so modified, in which case such term shall be excised from this 
Agreement, and the remaining terms hereof shall remain in full force and effect. 

This Agreement may be executed by facsimile and in one or more counterparts, 
each of which shall be deemed to be an original, but all of which shall be one and the same 
document. 

17.1 1 Legal Fees 

In the event of a dispute arising from or relating to this Agreement, the prevailing 
party shall be entitled to an award of its costs, expenses and legal fees incurred as a result 
thereof. 

[Signature page follows] 



IN WITNESS WHEREOF, the Parties have caused this Agreement to be duly executed 
as of the day and year first above written. 

JAVA WIND LLC naDU RESOURCES GROUP INC. 

By: By: 
Name: Name: 
Title: Title: 



EXHIBIT A 

Description of the Plant 



EXHIBIT B 

Price for Electrical Output 

Buyer shall pay Seller for Electrical O~ltput each month in the manner specified in 
Section 10.2 of the Agreement an amount equal to the following prices per MWh: 

1 Year I Winter Months On 1 Winter Months Off I Summer Months On I Summer Months I 
2006 
2007 

Peak Hours 
$ /MWh 

Peak Hours Hours Peak Hours Off Peak Hours 



,*., . Exhibit 4 - , 

r +' ToThe 
Testimony of Jeff Ferguson 

I N F O m T I O N  HAS B m  REMOVED FROM THIS 
DOGIJMENT FOR PRIVIUtCGED TREATMENT 

P 
CMnptltlv f i ,  )I P" 
**a m4 
y~ FERC %lid&Nk' / 

a \ r /d /o /  
b D d *  3 m ... " 0 --• 

fa? 
,=-To - : 
T-c 

. . 
p.: 5 :: 
1; 
c 3  :-: 
;O.-, -1 

0 - * p  - 

-. $,k w .L* - - 3  
POWER PX.lRCmSE A G R E E n 4 E ~  3 ;r: 

AND 

final ppu-2-12_01 

. . 



EXECUTION COPY 

TABLE OF CONTENTS 

Page 

ARTICLE 1 DEFINITIONS. ..+ .......................... .................................................... . . . . . . .  . .  1 

............................ ..................................................................... .........* ......................... 2.1 l.. nc.. ..r .. 6 - 
2.2 DESIGNATEI~ START D A ~  ................ , ............ .. L .-..................................................... 1 ............,...................... 7 - 
2.3 COMMEN~EMHNTQF~PERA~ON .......-......... ., ......... .... ............................................. ........................ 7 - ......................................................................... .......... 2.4 PAYMENTSPQRDBLA - YED COMMERCIAL OPERATION 7 ................ .................................................................. .............. ..... 2 5  SEUBR'S ~ ~ S U P W R T  .. .... 7 - ............................................................................................................................ 2.6 BUYI?R'SCRE~~SUPPORT 8 - 

...................... ......... ...... ....................... ....... ARTICLE 3 EARLY TEIUMINATION RIGHTS ,.,,.., ..,. .. '. " ... 9 

........................ ............................ 3.1 SELLER'S EARLY TERMINATION RIGW , ............................................ 9 
3.2 ~ARLYTERMIN ....................................................... - A ~ O N  Rrum B~RECQMMERCIAL OPERA~ON DATE 9 
3.3 OTHER EARLYTERM~ A ~ N  RIGHTS ................................................................................................ 9 

... ... ARTICLE 4 SALE AND PURCHASE COMMFllMm; PAYMENT..,., a*--. -..n~.l-.l-.l-..pw~. .- - -  10 
SALB AM)P~~CHASB OFENERGY . UNFORCBD C A P A ~  . ANWY S~VICES.  ANU CREDITS ................ 10 
NOSAL~TOTHIRDPARTIES ................................. ........ ...................................................................... 10 

4.3 PAYMENTIAVAILAB~L~ ..................... ....-..-.......................................... .................................................. 10 - 
4.4 M E A S U R ~  AND O u m  OF EUxm - ............................................... ICrry .......................................-... 12 

ARTICLE 5 OPERATION AND MAINTENANCE OF THE FACILITY., ........,.,., , ............... -i.. ... 12 

5.1 SW'S CORE OBUGATION ...................................... ............................................... ......... ..... 12 - 
5.2 SEUBR'S CHOICEOFOPERATOR .......................................................... ............................................... 13 - 
5.3 PLANNED OUTAGIQ ............... .....................................-,.............................................................................. 13 

# . 
5.4 AC - a s s  AND IMPORMATION ...,......... -- ............. - ........................... ........................................... 13 
5.5 PaR - . ......... ........................................................-.................,....................... ~ n s ;  COMPLIANC~ wmr LAWS .. 14 
5.6 OFIUIATMG ~ W C F B  ............................... ..... ................................. - URES L. ... 14 

. - ARTICLE 6 S C B ~ ' u Z 2 ~ G  DBLTV"m"nY.,....., .- .....,. ....................... ........................ 15 
6.1 SEU&S DEUVRRY-RELATBD NOTICE OBLIQATIONS .................................................................................. 15 - 
6.2 S C H E D U W N ~ N S I B ~  FOR - GENERATION IMEALANCE CHARGES ............................... .......... .......... 15 . 
6.3 OREBN-B ANDO - .................................... ENVJRONMWAL OUAW~Y CBRT~WATION 15 
6.4 $ - ......................-......................................-................................................. L F X T R O N I C C O M ~  16 

ARTICLE 7 ~ R C O N N E C T I O N  ....-........ .... ...........,....... ...... ........... .... -- ...... .......... ................. 16 

a INTERCOWC~ION FACWW ........ ................................................ ................................................... 16 
7.2 PoINTOFh&'X'ERMO ................................................................................................................................... 16 - 
7.3 RISK OFLOSS: BXCLUSWE CQNTR - OL ................................................. .. .................................,..-........... 17 
7.4 CONNEC~ION AQREEMENT .........................-...................................................................................... 17 - - 17 ............................ -.... ...........-....-.--..-................................. 



EXECUTION COPY 

A m C L E  8 METERING ..m.e..a~..........r...m...m.*.iiiiie~s.-~s... n n  17 

8.1 M m n  R E O U ~ M W S  ........................................................................................................................ 17 - 
8.2 INS~ECI~QN AND "~'BTING OF THI~ MEJ"ERS ............................w.................................. . . . . . . . . .  ................ 18 

........ . .  .......,,.,....,,, ARTICLE 9 COMmSSIONING AND 'X'lESl'ING ......,........... .... 1 8  

9.1 $EIJBR'S NOTICE AND TESTING OBLIOATIOI~ .....................................................-................................ 18 
9.2 TEs~Emax ................... L.......... . ....... .................................~...................................................................... 19 

...... ARTICLE 10 BILLING AND PAYMENT... ..,..~...-HIIm.....-~-....HI.w.U......U...U.............H.-..w...... ..w...... 19 
................................................................................................................................................... 10.1 B U N G  19 - 

10.2 PAYMENT., ...................... .. .................................................................................................................... 19 

ARTICLE 11 TAXES, PEES. AND TAX CREDITS ............................... "... .. ............................... 2 0  

ARTICLE 12. REPRESENTATIONS AND W+RRANTIES ,. ..... ... ......... ..- ..... ....UI ..........~~.mn....*....U.uH . 20 

............................................................................... 12.f. REPRESENTATIONS AND WARRANTIES OF S E W  2 0  
..................................... ............,.............................. 12.2 REPRESBNTATIONS AND W A R R A ~  OFBUYER ,. 22 

..................................... 1 ~.~N~URGNC~REQUIRED .. ...............................................................................-. 23 
13.2 EVIDENCE AND Scorn OF INSURANC~ .............................................................................,....................... 24 
13.3 TERM AND MODIFICATION OI:INSURANCE ............................................................................................... 25 

APPLICATION OF PROCEEDS ...................................... .. ........................ 25 

ARTICLE 14 FORCE MAJEURE EVENT ............... ... ....... ...-........-..-... .- ................. ............... 26 

..... ................................... ........*.................. ARTICLE 15 TERMINATION AND DEFAULT , " .... . . . . .  27 

ARTICLE 16 INDEMNIFICATION AND LIABILITY ............................M, .................... ..---..- . 30 

..... ..................... ................. ............ ....... ARTICLE 17 GENERAL ............ ~.~.c..c.LI..~IHH...H....H. .by ...L....... ..-....... .... 33 
. . Il.i A s i B ~ m i -  ,.m 

k .......................................................................... .. ........................................................... 33 

CONFIDENTIAL~ ................................................................................................................................ 34 
17.3 SEVERAL ................................................................. .............................. - OBLIGATIONS .............. 35 
17c1 ~ O T I C ~  .............................. .. .......".......".......,...,...,................*,".,........".".,..,............,.,,................ 35 
175 CAPFIONS ................................................................................................................................................. 35 
17.6 G O V & R N J N G L A W N ~  .................. ., .................................................................................................. 36 

.................................... DISPW R E S O L U ~  .. ...................................................................... 36 
17.8 N o W n u ~  . .............................. ................................................................ - VALUS IN POWER SYSM .. 37 
17.9 NO THIRD PARTY BENE~CIARY ............................... ..................................................... ..................... 37 
17.10 ENTIRE AGREEMENT: MODIFICATION AND WAIVER: SEVERABLITY ...............,..................................... . 38 - 



EXECUTION COPY 

POWER PURCHASE AGREEMENT 

THIS POWER PURCHASE AGREEMENT is entered into on this lq'daY of February. 
2001, by and between Mill Run Windpower, UC, a Delaware limited liability company 
("Seller"), and Exelon Generation Company, LU3, a Pennsylvania limited liability company 
("Buyer"). Buyex and Seller are sometimes referred to in this Agreement individually as a 
"Party" and collectively as the "Parties." 

WHEREAS, Buyer d e s k s  to purchase (a) electric energy and capacity from a renewable 
source, and (b) the Wts associated with, and to the extent available from, the generation of 
such electric energy; and 

WHEREAS, Seller will construct and own, operate and maintain, or arrange for the 
operation and maintenance of, a wind-powered electric generating plant (the "w') to be 
located at a site in Fayette County, Fennsyhania to be selected by Seller, 

NOW 'l"JiEREFOm, in consideration of these premises and the mutual promises set 
forth below, Seller and Buyer agree as follows: 

ARTICLE 1 
DEFXNITIONS 

Agreement: means this Power Purchase Agreement entered into between Seller and 
Buyer, as amended by the Parties from time to time. 

M i a t e :  means, when used with reference to a specxed Person, any other Person that 
directly, or indirectly through one or more intermediaries, controls, is controlled by or is under 
common control with the smed Person. For purposes of the foregoing, ''control," 
"controlled" and "under common control" with respect to any Person means the possession, - 

. direct or in$re,ct, of the power to .&ect or cause the direction of the management and policies of 
such Person or entity, whether through the ownership of voting securities, partner~hi~~.terests or 
other ownership interests, by contract or otherwise, 

Alternate: has the meaning provided in Section 5.6. 

Ancillary Services: means spinning reserve, non-spinning reserve, voltage support. and 
any and all similar or related services capable of being provided by the Plant, to the extent 
commonly sold or saleable (or used or usable) in the electric power generation or trgnsrnission 
industry from time to time. 

APS: means Allegheny Power System. 

APS Interface: means the interface busses between the PJM control area and the 
adjacent APS control area. 
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Authorized Representative: has the meaning provided in Section 5.6. 

Business Day: means any Day that banks are open far business in New York, New 
York. 

Buyer: has the meaning provided in the preamble to this Agreement. 

Claims: means any claims, judgments, losses, liabilities, costs, expenses (including 
reasonable attorneys' fees) and damages of any nature whatsoever (except workers' 
compensation cIaims) in relation to personal injury, death or property damage incurred or made 
by third parties. 

Commercial Operation: shall occur for a wind turbine when (i) such wind turbine is 
ablk to generate Electrical Outpit, (ii) such wind turbine has been tested, and (iii) all related 
iacilities and rights have been completed or obtained, including such facilities and rights 
contemplated by the Interconnection Agreement, to allow regular operation of such wind turbine. 

Commercial Operation Date: means the date designated by Seller as the first date that 
the Plant is able to generate Electrical Output, which date will be no earlier than the Day 
following the Day on which (i) the Plant has been tested, (ii) all related facilities and rights have 
been completed or obtained, including such facilities and rights contempiated by the 
Interconnection Agreement, to ailow regular operation for 8760 hours of a year less hours 
allowed for Planned Outages pursuant to Section 5.3, and (iii) Commercial Operation for at least 
seven (7) wind turbines has been achieved. 

Commercially Reasonable or Commercially Reasonable Efforts: means, with respect 
to any action required to be made, attempted or taken by a Party under this Agreement, the level 
of offore in light of  the facts known to such Party at the tim a decision is made that: (i) can 
reasonably be expected to accomplish the desired action at a reasonable cost; (ii) is consistent 
with Prudent Industry Practices; and (iii) takes into consideration the amount of notice of the 
need to take such action, the duration and type of action and the competitive environment in 
wMch such action occurs. . . 

Contest: means, with respect to any Person, a contest of (a) any Governmental Approval 
or my act or omission by Governmental Agencies, or (b) the or validity of my claim 
pursued by or against such Person in good faith and by appropriate legal, administrative or other 
proceedings diligently conducted. 

Contract Year: means the twenty (20) 12-Month periods during the Term commencing 
upon the last Day of the Month during which the Commercial Operation Date occurs and ending 
20 years from such date, which may be extended in accordance with Section 2.1. 

Credit Support: means a guarantee, Letter of Credit, bond or other form of security. 
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Credits: means any credits, credit certificates or similar items such as those for 
greenhouse gas reduction, or the generation of green power or renewable energy, created by any 
GovemmentaI Agency andfor independent ceMication board or group generally recognized in 
the electric power generation industry, and generated by or associated with the Plant, but 
specifically excluding any and all state and federal production tax credits, investment tax credits 
and any other tax credits which are or will be generated by the Plant. 

Day: means the 24-hour period beginning and ending at 12:W midnight (Eastern 
Prevailing Time). 

Delivery EXCWI: means, at any time during the Term any of the following: (i) any Event 
of Default of Buyer (as defined in Section 15.2@)) under this Agreement; (ii) any delay or 
failure by Buyer in giving @y approval, or deciding whether to give any approval, within the 
&s required under this Agreement that is not the resuit of Force Majeure affecting h e  
periomance of the Buyer; (iii) any delay or failure by Buyer in performing any obligation under 
this Agreement that is  not the result of Force Majeure affecting the performance of the Buyer; 
and (iv) any failure of Buyer to have adequate transmission rights to take delivery of the Electric 
Output at the Point of Metering, in accordance with the Agreement, that is not the result of Force 
Majeure affecting the performance of the Buyer. 

Designated Start Date: has the meaning assigned to such term in Section 2.2. 

Effective Date: means the date of execution and delivery of this Agreement by Seller and 
Buyer. 

Elechical Output: means the entire electric energy output of the Plant, net of Station 
Service Power - Non-Retail, and therefore delivered to the Point of Metering, as measured by 
the meters installed pursuant to Article 6 of this Agreement. 

Emergency Condition: means a condition or situation that presents an imminent 
physical threat of danger to life, health or property, or could reasonably be expected to cause a 

. . signifimt disruption on the distribution system operated by APS or the transmission system 
operated by PIM. . . .  .. - . . . - .  

htimated Annual Energy Output: 44,000 MWh, provided, that in the case of a Force 
Majeure Event, such amount shall be decreased by one-half (.S)MWh per actual hour (or any 
fraction thereof) during which the Force Majeure Event continues for each wind turbine so 
affected by the Force Majeure Event. 

Event of Default: has the meaning provided in Section 15.1. 

Financing Parties: means institutions (including any trustee or agent on behalf of such 
institutions) providing debt financing or refinancing to Seller for the acquisition, development, 
construction, ownership, operation, maintenance or leasing of the Plant. 
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Force Maeure Event: means an event, condition or circumstance described in Section 
14.1. 

Forced Outage: means an unplanned component failure, transmission system failure, or 
other condition that requires all or a portion of the Plant or the hkrconnection Facilities to be 
removed from service immediately. 

Government Agency: means any federal, state, local, territorial, tribal or municipal 
government and any department, commission, board, bureau, agency, instnunentality, judicial or 
administrative body thereof having jurisdiction over the Plant, Buyer or Seller, as the case may 
be. 

Governmental Approval: means any authorization, consent, approval, license, ruling, 
permit, exemption, vaiiance, order, judgment, decre'e, declarations of or regulation by any 
Government Agency relating to the acquisition, development, ownership, Ieasing, occupation, 
construction, start-up, testing, operation or maintenance of the Rant or to the execution, delivery 
or performance of this Agreement. 

Interconnection Agreement: means the interconnection agreement into which Seller 
must enter with APS, as more fully described in Article 7 of this Agreement. 

Interconnection Facilities: means all the facilities installed for the purpose of 
interconnecting the Plant to Point of Metering, including, but not limited to all transformers and 
associated equipment, relay and switching equipment, and safety equipment. 

Investment Grade: has the meaning assigned to such term in Section 17.l(f). 

kW: means Kilowatt. 

kwh: means Kilowatt hour. 

Law: means any statute,jaw, rule or regulation or any judicial or administrative - 
interpretation thereof having the effect of the foregoing imposed by aGovernment Agency, . 
whether in effect now or at any time in the future. 

Letter of CrdIt: means an irrevocabie staaciiiy ietter of credit, issued by a financial . 
institution acceptable to Buyer or Selter, as tbe case may be, on terms reasonably acceptable to 
Buyer or SelIer, as  the case may be. For purposes of this definition, an institution shdl be 
deemed acceptable to both Parties if it has (i) a capital surplus of at least Fifty Million Dollars 
($50,000,000), or (ii) a corporate rating from at least one nationally recognized statistical ratings 
organization that is at least Investment Grade. 

Locational Marginal Price: means the hourly integrated market clearing price for 
energy at the APS literface, as calculated by PJM. 

Meters: has the meaning set forth in Section 8.2. 

final ppa-2-12-01 4 



---. . . - - .. 

EXECUTION COPY 

Month: means a calendar month. 

MW: means megawatt. 

MWh: Megawatt hour. 

Name Plate Capacity Rating: means the sum, expressed in W s ,  of the manufacturer's 
rated electric energy output of each of the generating units comprising the Plant, 

Operating Procedures: has the meaning provided in Section 5.6. 

Party: has the meaning set forth in the preamble to this Agreement. 

PECQ Settlemant Funding: means the fund established pursuant to Paragraph 41 of the 
Joint Petition for Settlement approved in the PECO Energy /Unicorn merger proceeding 
(Pennsylvania Public utility Commission Docket A-1 lO!%OFOl47], administered by the 
Sustainable Development Fund of Pennsylvania and known as the Pennsylvania Wind 
Drtvelopment Program. 

Person: means any individual, corporation, pamenhip, limited liability company, joint 
venture, trust, unincorporated organization or Government Agency or any business entity whose 
existence may be authorized by a Government Agency. 

PJM: means the PJM Interconnection, L.L.C., or the Office of Intercoxlnection of the 
.PJM Interconnection, L.L.C. 

PJM Requirements: means all PJM Agreements, a l l  tariffs, operational manuah, rules 
and regulations established by PJM, and the normal business practices, as they may be amended . . 
and modified fcom t h e  to time, of PJM. 

Planned Outage: means the removal of all or a portion of the Plant, the substation or the 
Interconnection Facilities fiom service to perform repairs that are scheduled in advance and have 
a predctennined duration (e.g,'overhauls, inspections andksting). -. . . . . . .. 

Plant: me- the Sdler's wind turb'mes, supervisory control and data acquisition system, 
and other facilities and equipment located in Fayette County, Pennsylvania. 

Point of Metering: means the interconnection point with APS, which is more fully 
described in the Interconnection Agreement. 

PPUC: means the Pennsylvania Public Utility Commission or any successor 
organization. 

Prime Rate: Has the meaning provided in Section 10.2m). 
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Prudent Industry Practice: means any of the practices, methods, standards and acts 
(including, but not limited to, the practices, methods and acts engaged in or approved by a 
significant po&on of the electric power generation hdushy in the United States) that, at a 
particular time, in the exercise of masonable judgment in light of the facts known or that should 
reasonably have been known at the time a decision was made, could have been expected to 
accomplish the desired result consistent with good business practices, reliability, economy, 
safety and expedition, and applicable Governmental Approvals and Law. 

Reliability Assurance Agreement: means the Reliability Assurance Agreement Among 
b a d  Serving Entities in the PJM control area, dated as of June 2,1997, as amended and 
hereafter amended. 

Seller: has the meaning provided in the preamble to this Agreement. 

Staiion Service Power - Retail: means electric energy used to operate the Plant other 
than such electric energy generated by the Plant, whether the Plant is generating electric energy 
or not. 

Station Service Power - Non-RetaiI: means electric energy used to operate the Plant 
that is generated by the Plant. 

Taxq: has the meaning pravided in Article 1 1. 

Transmission Services: means services that allow a transmission service customer to 
use the transmission facilities of other electric utilities to efficiently and economically utilize 
generation resources to reliably serve its loads and to ddiver energy to mother transmission 
customer. 

Unforced Capacity: has the meaning set forth in the Reliability Assurance Agreement. 

- . . . _  ARTICLE 2- 
TERM, FPPIJANCEePL CLOSING, CO-NCEmT 

OF OPERATION, AND CREDIT SUPPORT 

2.1 Term 

This Agreement will become effective as of the Effective Date and will continue in effect 
for a period ending on the date that is 20 years from the last Day of the Month during 
which the Commercial Operation Date occurs (the 'Term"), unless otherwise extended .or 
terminated in accordance with the provisions of this Agreement. To the extent that, after 
the Commercial Operation Date of the Plant, Seller is prevented or delayed in delivering 
Electrical Output associated with the Name Plate Capacity Rating by a Force Majeun: 
Event in accordance with Section 14.1, then the Term will be extended by the period of 
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such Force Majeure Event, on a Day-for-Day basis for each Day on which a Force 
Majeure Eventcontinues for more than eight hours. 

2 3  Designated Start Date 

The "Designated Star& Date" wiU be Decexnber 20,2001, as such date may be extended 
on a Day-for-Day basis for any delay in achieving the Commercial Operation Date that 
results from (a) a Force Majeure Event, (b) a Delivery Excuse or (c) an Emergency 
Condition. 

2.3 Commencement of Operation 

T& nspective rights and obligations of Buyer and Seller relating to the commareid 
operation of the Plant will commence on the Commercial Operation of the first wind . 

. . turbine. -- 

2.5 Seller's Credit Support 

Seller will provide Buyer with the following and for the following periods: 

(1) 
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ARTICLE 3 
EARLY TERMINArnON RIGrnS 

3.1 Seller's Earlv Termination Riphts 

(a) Seiler may terminate this Agreement if it has complied with the requirements 
of Section 7.4 and is nevertheless 

- 

(b) Seller may terminate this Apement if it is  unable to successhrUy . . 

Seller will use Commercially Reasonable 
Efforts to obtai- 

3.2 Earlv Termination Rihts before Commercial Operation Date 

Buyer may terminate this Agreement without folther obligation to Seller if the 

&order to exercise the termination right pursuant to 
this Section 3.2, the Buyer must provide wricten notice of termination to the Seller 30 
Days before the date specified for termination and the Agreement wiII terminate on the 
effective date of such termination set forth therein (so long as the Commercial Operation 
Date has not been achieved on or before such date of termination). 

3,3 Other EarIv Termination Rights 

(a) If any Force Majeun Event claimed by a Party continues for an uninterrupted 
period of more than 24 Months from the date of notice provided by such Party in 
accordance with Section 14.2(@, then tbe other Party may, at any time following the end 
of such. period, terminate this Agreement immediately upon written notice to the affected 
Party, without further obligation by the terminating Party, except as to payment d &y 
costs and liabilities incurred before the effective date of such termination; provided, such 
notice of termination must be given during the period that perfomnnce continues to be 
delayed or prevented by the Force Majeure Event. 

(b) Pursuant to Section 4.3(b), ;' 

(c) A Party may terminate this Agreement in accorduce with Article 15. 
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ARTICm 4 
SALE AM) PURCHASE 

CO-S; PAYMENT 

4.1 Sale and Purchase of Energy, Unforced Ca~acitv. Ancillarv Services. and Credits 

During the term of this Agreement, Seller shall deliver and sell to Buyer and Buyer shall 
accept and purchase from Seller (a) the Electrical Output of the Plant; 0) all Credits 
associated with, and to ,the extent available from, such Electrical Output purchased by 
Buyer; (c) al l  Unforced Capacity, if any, associated with the Plant as determined by PJM; 
and (d) all Ancillary Services, if any. 

So long as.no Event of Default has occurred and is continuing with respect to Buyer, 
Seller will not have the right to sell to third parties any of the Electrical Output of the 
Plant, any of the Credits associated with the Plant, any Unforced Capacity associated 
with the Plant, and any Ancillary Services from the Plant. 

I - I  Contract Year 
I 

. Prior to the Commercial Operation Date I_ 
From the Commercial Operation Date through 

the end of-the First Contract Year 

final ppa-2-12-01 10 
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(b) Seller will pay to Buyer, and Buyer will pay to Seller, amounts determined as 
follows in accordaace with the EoLIowing output requirements: 

final ppa,2,12,01 
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The actud output of the project calculated as a percentage of the Estimated Annual 
Energy Output for the purpose of determining the One-Year Payment, if any, and Five- 
year Payment, if my, shall be rounded to the nearest whole percentage as follows: (1) 0.5 
or less will be rounded down; (2) greater than 0.5 will be rounded up. 

Notwithstanding anything to the contrary which may be contained in tbis Agreement, in 
the event that actual output is less than Estimated Annual Energy Output, Buyer's sole 
remedies are as set forth in this Section 4-30} and in Section 33@). 

AU Electrical Output will be measured.,at: the Point of Metering andl will meet the - . 

specifications established by the Interconnection Agreeme? t, as the same may be 
amended from time to time. For purposes of monthly billing in accordance with Article 
10, Seller will ensure that the Meters are read at the end of each Month. 

AR!IICLE 5 
OPERATION AM) MAINTENANCE OF 'IrJtIE ZACILITY 

5.1 Seller's Core Obligation 

Seller will operate and maintain, or cause the operation and maintenance of, the Plant in 
accordance with Prudent Industry Practices and otherwise in accordance with this 
Agreement. 
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: 5.2 Seller's Choice of Qerator 

; Sailer will, during rhe Tcm, only employ or conrract with appropriately qualified (as; 
determined in Seller's reasonable opinion) ptrsonnd for the purposes of operatidg and 

1 mabraining rhe Plant. 

i 5.3 Planned Outage . 

Seller will make mmmercialIy msonable efforts not to schedule or conduct any Pla.med 
; Outage during any pbrtion of the Month of May, June:, Jay, August, or September, 

unless such Planned Outage can be schcdulcd during low-wind periods and the plan1 
1 capacity factor is projected ta be below 10%. Saller must notify Buyer by September 15 
I of each calendar year of the schedule far all Planned Outages for  he fallowing caler.dar 

year. 
i 
: 5 4  Access nnd Tnforrnation , 

I 

(a) Each Party will keep complete a d  accurate records and all other data th2.t the 
Pames mumally agree, and memorialize in the Operaring Roccdures, that will be 

I .required by either Fany for the purpose of propew administration of this Agreement, 
iincluding wichout limitation merefin8 records, billing  cords kept in occordunce wirh 

i Secrion 10.2, and such records regarding ownership, management, control, operation and 
maintenance af the Plant as may be required by any applicable Law. Each P q  will 
/maintain yuch records LC a mirdrnum of six (6) ycan a d  for any additional length of 
itime ~quired by any applicable Taw. Subject to the confidentiality requirements of 
Seerion 17.2, each Pwty will, upon reasonable request of the other Party, provide the 
ather Party with prompt reasonable access to neerds and data that relate ro this 
Agreement or either Party's performance of its obligations hereunder. In addition, %Her 
will prbvide to Buyer from time to time the following information with respect to the 
Plant: 

, i )  Tbe manlsfacturers' guideIines and recommendations for . . maintenance of the Plaut equgdnt; .. . 

( 1  fGp~12 sum-ariZjgg the results d maintenance performed during 
each Planned Outage and my Forced Outage, and upon request of Buycr any of 
the technical data obtain~d in connection with such maintenance; 

(iii) Before the Commercial Operation Date, on or before the 10" Day 
of each Month, a monthly progress report stating the percentage completion of the 
Plant and a brief summary of constnrctian activity during rhe prior Month; and 

(Iv) Before the Cornmomla1 OperatMn Date, on 01 Wre the 10" Day 
of sach Month, a monthly wprt containing a brief summary of construction 
activity contemplared for the next Month. 
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(b) Upon teasonable prior notice (in light of !be circumstances) and subject ro the 
safety des and regulations af Sdltr, StHcr will provide Buytr and is authokd agents, 
cmploye:es and inspecton with muonable access to rbe Planl Site and the Plan!: (i) for 
the puiposc of reading or resting metering equipment in accordance with Section 8.2, (ii) 
as awessary to wimtss my rcquind capacity tests in accordance with PJM Requiremenrs 
nccsssary to determine the ainount of Unforced Capacity associated with the Plant, (iii) in 
connection with the operation and maintenance of thc Interconnection Facilities, (iv) ro 
provide roun of the Plant to customers md arher guests of Buyer, and (v) for other 
reasonable purposes at the reasonable nqumt of Buyer. 

(a) Subject to the right of Contest, Seller will, at irs expense, acquire and maintain 
in effect, from any and all Govemmcntd Agencies with jurisdiction over Seller andlor 
the Plant. all C;3avernrnenr;al Approvals, in each case necessary (i) for the construcrion, 
operation and maintenance of the Plant in accordance with this Agreement and to parnit 
the Plani to op8nte ar Nama Place Capacity Rating. of a year less hours 
allawed for Planned Outages pursuant to $ect;lon 53, and (ii) for Seller to perform ie 
obligations under his Agreement. 

(b) Subject ro the right of Conrest, Seller wlllt, at all tjmes, comply in all rnattxial 
! .  respects with all Laws and Governmeatal Approvals applicable to it and/or to the Plimt, 
i including alI envimnmtntal jaws in effect at my time during the Tern. During the b:rm 

--J of this Agreement, Seller shall submit to Buyer's Authorized Representative any fomd 
written notice of Seller's violation of (i) any operating permit issued in connection with 
the Plant or [ii) any federal or state law or regulation applicable to the Plm!, which 

! violation would rnirrerially adversely sect Seller's ability to perform ie obligations 
under this Agreement. 

i 
(t) Subject to the Pighc of Contest, Buyer will, at atl rimes, comply with all Laws 

: necessary for Fuyw to perf~nn its obligations under this Agreement. 
1 

i (d) Subject to the right to coftteae their applicability, both Barks will cornply with 
I all applicable PJM Requirements. 

Buyer and Seller will endeavor to &vdop written operating procedures ("Qperacing 
I 
! Procedures") before synchfonizatio~ with the A.E'S and PJM Systems, which Operating 

Procedures will onIy be effective if made by mutual written agreement of the Parties. 
The Partie agree .that the Qpmating Procedures they will endeavor to estabIish will cover 

I Qe protocol under which thc Parties will perform their respective obligations under this 
Agretment and will include. but will not be limited id, procedures concerning Be 

I 
! following; (1) the method of bay-mDay corrmulnications; (2) key personnel lists fa 

Seller and Buyer; (3) Forced Outage md Planned Outage reptM3ng; (4) capacity tests 
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conducted by ador for P5M performed in connection with the determination of the 
amount of Unforced Capacity associated with the Plant; and (6) daily capacity level and 
Electrical Output reporting. 

As a means of securing effective cooperation and interchanges of information and of 
providing consultation on a prompt and orderly basis between the Parties in connection 
with various administrative, commercial and technical issues which may arise ducing the 
performance of this Agreement, the Operating Procedures will also provide that the 
Parties will both appoint an authorized representative (with respect to each Party, the 
"Authorized Representative") and may appoint an alternate (with respect to each Party, 
the "Alternate") to act in its Authorized Representative's absence. The Authorized 
Representatives and Alternates shall be managers well experienced with regard to matters 
relating to the irnpleplentation of the Parties' rights and obligations under this Agreement 
with full authority to act for and on behalf of the &-ties appointing them. Each Party 
will notify the other in writing of its Authorized ~ ~ s k n t i t t i v e  and Alternate and these 
appointments will remain in full force and effect until written notice of substitution is 
delivered to the other Party. 

ARTICLE 6 
SCHEDULING AND DELIVERY 

6.1 Sdier's Deliverv-Related Notice Obliaations 

Seller will inform Buyer when appropriate of any major limitations, restrictions, 
deratings or outages affecting the Plant for the following Day and will promptly update 
Seller's notice to the extent of any material changes in this infoI?11;Ltion, with "major" 
defined as affecting more than 20% of the Name Plate'Capacity Rating of the Plant. 

6.3 Green-E and Other Environmental Oualitv Certification Requirements 

Seller agrees to use Commercially Reasonable Efforts to conform its operation of the 
Plant to: (i) fall within the paramaem contained within the Green-E Certification 
Requirements of the Center for Resource SoIutions, San Francisco, to enable 

final ppa,2-12-01 
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qualification of the Elecoricd Output as renewable energy, as defined in those 
requirements. and (ii) qualify as renewable energy under any other certification 
requirements by a Governmental Agency or independent certification board that may 
become commonly used to assess the environmental quality of electric energy during the 
Tam. 

6.4 EIectronic Communications 

(a) Seller will provide telemetering equipment and facilities capable of 
transmittiag the following information with respect to the Plant to Buyer and to the 
control center of Buyer and will operate such equipment when requested by Buyer: 

(i) Actual wind speed at the Project site.; 

(ii) Instantaneous MW output at the Point of Metering; and 

(ii) Electrical Output 

(b) Seller will install a dedicated direct com~unication circuit (which may be by 
commoa carrier telephone) to Buyer and to the control center in the Plant's control room 
or such other communication equipment as the Parties may agree. 

ARTICLE 7 
INTERCONNECTION 

7.1 Interconnection Facilities 

Seller will operate, maintain and control (or cause the operation, maintenance and control 
by APS andlor PJM) during the Term at Seller's sole cost and expense all hterconnection 
Facilities located at thd Plant site up to; and including, the Point of Metering, and SeiIer 
will be solely responsible for al l  of the costs and expenses associated with 
hterconnectiun of the Plant at its Name Plate Capacity Rating up to and including the 
Point of Metering including the costs of any system upgrades beyond the Point of 
Metering necessary to interconnect with APS and/or PJM for delivery of the Electrical. 
Output to the Point of Metering. 

7.2 Point, of Metering 
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7.3 Risk of Loss: Exclusive Control 

7.4 Interconnection Aseement 

Seller must use Commercially Reasonable Efforts to conclude the Interconnection 
Agreement. The Interconnection Agreement must include provisions with respect to (i) 
the interconnection of the Plant in a timely manner with the APS andlor PJM systems at 
the Point of Metering; (ii) communications control intqfaces between the Plant and 
Buyer's control center; and (iii) providing the Plant with the capability to transmit at least 
the Name Plate Capacity Rating of the Plant in accordance with the terms of this 
Agreement. Seller will provide Buyer with the interim drafts of the Interconnection 
Agreement for Buyer's review. The fnal form of the Interconnection Agreement will be 
subject to approval by Buyer, which approval will not be unreasonably withheld or 
delayed and which will be deemed given if Buyer will not have given Seller written 
notice of the Buyer's disapproval and the reasons therefor within 10 Days of receipt of 
such find form by Buyer. Buyer will cooperate with Seller and provide information as 
reasonably requested by Seller in connection with the negotiation and pe r fomce  of the 
Interconnection Agreement. 

7.5 Station Service Power - Retail 

Seller will be solely responsible for obtaining and paying for dl Station Service Power - 
Retail. 

'ARTICLE 8 
mmmG 

8.1 Meter Reuuirements 

(a) The meters and metering equipment (collectively, the "Meters") at the Point 
of  Metering will be installed, maintained and repaired in accordance with the 
Interconnection Agreement and will be owned and operated by APS in accordance with 
the Tnterconnection Agreement. Sellei must cause the hterconnection Agreement to 
provide that the Meters wiil be installed such that they wiU measure the Electrical Output, 
on the high side of the Plant's step-up &ansfomem at the Point of Metering. Buyer will 
have no responsibility for the ownership, operation, maintenance and control of the 
Meters. 

The Interconnection Agreement must also provide that the Meters will have 
telemetering.equipment that will be capable of telemetering data to Buyer. 
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]b.lsmtion and Testing of the Metmq 

(a) Seller will ensure that the Interconnection Ajpemcnt provides that APS/I>JM 
must inspect, test and adjust tfis Merrtrs at least once wwy calendar year and at a time 
mutually cdnvenienr ro Buyer and Sells. Seller will provide Buyer with reuonsiblc 
advance n0GCIZ of, and permit a representative of Buyer to witness and verie, such 
inspections, tests and adjusments, and will cause AFS and/or PJM to test any 
adjustments to be made thereto in accdrdmcs with Section 8,2(c). 

(b) In addition to the other inspections and tests required under Section 8.2(a:1, 
Seller will cause rhc Interconnection Agn?ernent to enable the following inspections and 
tests. Upon two weeks' prior written notice by Buyer, Seller will perfom additional 
~inopstions or tests of tb Meters. Sdler and Buyer wiu agree on a mutually c~nveluwir 
jtime for such inspections or 1est6, and Sellerwill permit a qualified representative of 
]Buyer io inspect or witness such testing of the heet~rs., The actual expense of any such 
:requested additionid inspection or tasting will be bomi by Buyer unless, upon such 
iinspaction or testiap, the Meters ar8 found to register inaccurately by moiv than*/-0..j%, 
in which event the expense of the requested additional inspection or testing will be borne 
by S e l l ~ t  - 

(c) 15, as a result of any test performed in accordance with chis Secbon 8.2 aodhc 
by APS and/or PJM, any of he Meters is found to be reastering outside the applicai?le 
ANSI accuracy standard in effect at the time of the test, such Meter shall be restored to 
che ANSI accuracy standard or an accurate meter substituted and payments pursuant to 
this Agreement shall be corrected in accordance with this Section 8.2(c). If the payments 
by Buyer w Seller must be corrected, as requind in this Saction 8.2(c), the account 
between SolIer tlnd Buyer shall be corrected for a period equal to one-half of the elq~sed 
time since the most recent test, up to a maximum correction period of six months, by 
applying the percentage of inmuracy so fmd If, however, the meter became defective 
or inaccurate: at a reasonably ascertainable Lime since the most recent 'lest, the eorrecion 
shall extend back to such time. Should metering equipment at any time fail to register, 
the energ3 delivered shd4 be determined from the best avidable data Sefller will cause 
the htetconnecaon Agreement, to provide that she Meters shall be kept under seal. and 
that such seals may only be broken when the meters are to be tested, adjusted, modified, 
Qr relocated in accordivlct with this Agreement ancUor the! hterconneerion Agreement. 
When there is to be any break to a seal, Seller must notify Buyer as soon as possible 



. (a) Seller wiIl ensure that tho hter~anntction Agreement provides that APS/I?IM 
must inspect, tea[ md adjust the Meters at least once every calendar year and at a time 
mutually convenienr ro Buyer and SQler. Seler will provide Buyer with reasonable 
advance notice of, and permic a representative of Buyer to witness and verify, such 
inspections, tests and adjustments, and will cause APS and/or PJM to test any 
adjusrrnents so bc made therc~o in accordance with Secti~n 8.2(c). 

(b) In addition to tha other inspections and tests required under Section 8.2(a:1, 
Seller will cause rhc Interconnection Agmement to enable the foll~wing inspections md 

I 
tests. Uparl two weeks' prior wittea notice by Buyer, Seller will perform additional 
:inspections or tests of the Merers. Seller and Buyer will agree on a mutudly convenl.crit 
itime for such inspections or tests, and Seller will p e d t  a qudified represtntnrive of 
j ~ u ~ e r  ro inspcl or witness such testing of the Meters. The actual expense of any such 
irequested additiond.inspection or testid& w51 be b o w  by Buyer unless, upon such 
iinspsction or testing, the Meters are found to register inxcurately by more than*/-0..j%, 
in which event the expense of the requested additional inspwtion or testing will be borne 
by Seller. - 

(c) If. as a result of m y  test perf~nnd in accordance with this Section 8.2 acdlor 
by APS andlor PJM, any of the Metes is f o d  to be registering outside the applicable 
ANSI accuracy standard in effect at the time d the test, such Meter shall be restored to 
the ANSI accuracy stmdarrd c3r an accurate meter substituted and paymenrs pursunnt to 
this Apernent shall be comcced in accordance with this Secrion 8.2(c). If the payments 
by Buyer ro Seller must be corrected, as requited in this Section 8.2(c), the account 
between Seller and Buyer shall be corrected for a perid equal to one-half of the eIapsed 
time sinca the mast recent test, up to a maxlmurn con-ecdon period of six months, by 
applying the percentage of inaccuracy so found. If, however, the meter became defective 
or inaccurate at a reasonably ascertainable  me since the most recenr rest, the correcdon 
shall extend back to such time Should metering equipment ar any time fail to repjstm, 
the energy delivered shall be determined b r n  the best wailable data- Seller will cause 
the Inrerwnnectirtun Agreement,m-pm~ida that the Meters sball be kept under seal, q d  . 
that such seals may only be broken when the meters are is be tested, adjusted, modiiied, 
or ral6catr;d in accordance with this Agreement andlor the Interconnection Agreement. 
When there is to be my break to a seal, Seller must ootify Buyer as soon as possible 

Seller's Notice and Testing: O b l i ~ a w  
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Seller will notify Buyer of the commissioning and initial testing of the Plmt and of each 
capacity test thereafter, which tests must be conducted in accordance with the 
requirements of the Interconnection Agreement. 

Test Energy 

Seller will deliver, and Buyer will accept, all Electrical Output generated during the 
commissioning and initial testing of the Plant. Buyer will pay the Locational Marginal 
Price at the APS Interface as calculated by PJM. 

ARTICLE 10 
BILLING AND PAYMENT . 

Billing 

Seller shaIl be responsible for billing between the Parties and shall bill Buyer for the 
Electrical Output, Unforced Capacity, Ancillary Services, and Credits at the price per 
MWH specified in Section 4.3 based on the amount of EIectdcd Output deliveked to 
Buyer at the Point of Metering in accordance with Seller's readings of the Meters as 
provided in Section 4.4. 

(a) SelIer shall bill Buyer by the tenth (10th) Day of each Month for all 
Electrical Output, Unforced Capacity, Ancillary Services, and Credits sold and purchased 
under this Agreement during the previous Month. Seller shall promptly provide a copy 
of the invoice for each month to Buyer by facsimile and US fvst class mail. EBuyer, in 
good faith, disputes the amount of any such invoice or any part thereof, Buyer will pay to 
Seller such amount as it acknowledges is correct. If Buyer disputes the amount due, 
Buyer shall provide supporting documentation to verify the mount paid. Upon the 
Bartiesy resoltidon of thy accountiig discrepancy or disagreement, Buyer and Seller .. . . .. 

agree to settle the outstanding bdance which is due within five Business Days following 
such resolution, if it is uitimateiy determined that Buyer ow= the disputed ktwiiit, 
Buyer shall pay Seller the mount with interest, as determined below. 

(b) Buyer's payment under this Agreement will be due on the first Business 
Day that is at least 15 Days following the date of the invoice and must be made by 
electronic find ttansfer to Seller's account. Payments received after the due date shall be 
considered late and shall bear interest on the payment due at a rate equal to the prime rate 
(the "Prime Rate") plus two percent (2%) as published in the Waf1 Street Journal from 
time to time, times the number of Days elapsed from and induding the Day after the due 
date, to and including the payment date. Alternatively, any overpayment to Seller made 
by Buyer arising solely out of an error made by Seller shall be reimbursed to Buyer with 
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interest at a rate equal to the Prime Rate plus two percent (2%) times the number of Days 
elapsed from and including the Day after the Day overpayment was made by Buyer to 
and including the date of reimbursement by Seller to Buyer. 

(c) Each Party shall have the right from time to time, upon written request and 
at its own expense, to audit the other Party's books and records to verify the information 
provided by that Party under this Article 10. 

(d) Any claim based upon error in any statement must be made within two (2) 
years of the date of the invoice in which the error first occurred. Following such two (2) 
year period, the invoice and payments related thereto shall be final. 

ARTICLE 11 
TAXES, FEES, AND TAX CREDITS 

Seller will pay or cause to be paid all  taxes, fees, levies, assessments, penalties, licenses, or 
charges imposed by any Governmental Agency (collectively, "Taxes") on or with respect to 
Electrical Output before or at the Point of Metering. Buyer will pay or cause to be paid all Taxes 
on or with respect to the IElech.ica1 Output imposed after the Point of Metering. In the event 
SelIer is required to remit or pay Taxes that are Buyer's responsibility under this Agreement, 
Buyer shall promptly reimburse Seller for such Taxes. If Buyer is required to remit or pay Taxes 
that are Seller's responsibility under this Agreement, then Seller s b d  promptly reimburse Buyer 
for such Taxes. Seller will receive and retain any existing or future tax credits or other tax 
benefits available to the owner or operator of the Plant, including all federal income tax credits 
under the Internd Revenue Code of 1986, as amended. 

ARTICLE 12 
~ ~ E N T A ~ Q N S  AND WA.RRANTm . . . .  . . - . . -" 

12.1 Revresentations and Warranties of Seller 

Seller represents and warrants to Buyer as of the Effective Date as follows: 

(a) Seller is a limited liability company duly organized, validly existing and in 
good standing under the laws of.ththe state of Delaware and is qualified and in good 
standing in each other jurisdiction where the failure so to qualify would have a material 
adverse effect upon the business or financial condition of Seller or the Plant, and Seller 
has all requisite power and authority to conduct its business, to own its properties and to 
execute, deliver and perform its obligations under this Agreement. 

final ppa-2-12-01 
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(b) The execution, delivery, and performance of its obligations under this 
Agreement by Seller have been duly authorized by a11 necessary action, and do not and 
will not: 

(i) require any consent or approval of Seller's members or managers 
which has not been obtained and each such consent and approval that has been 
obtained is in full force and effect, 

(ii) violate any provision of any law, rule, regulation, order, writ, 
judgment, injunction, decree, determination, or award having applicability to 
Seller or any provision of the organizational documents of Sdler, the violation of 
which could reasonably be expected to have a material adverse effect on the 
ability of Seller to perform its obligations under this Agreement, 

(iii) result in a breach of or constitute a default under any provision of 
the organizational documents of Seller, 

(iv) result in a breach of or constitute a default under any agreement 
relating to the management or affairs of Seller or any indenture or loan or credit 
agreement or any other agreement, lease, ox instrument to which Seller is a party 
or by which Seller or its properties or assets may be bound or affected, the breach 
or default of which could reasonably be expected to have a material adverse effect 
on the ability of Selfer to perform its obligations under this Agreement, or 

(v) result in, or require the creation or imposition of any mortgage, 
deed of trust, pledge, lien, security interest, or other charge or encumbrance of 
any nature (other than as may be contemplated by this Agreement) upon or with 
respect to any of the assets or properties of Seller now owned or hereafter 
acquired, the creation or imposition of which could reasonably be expected to 
have a material adverse effect on the ability of Seller to perform its obligations 
under this Agreement. 

(c) This Agreement constitutes a legal, valid and binding obligation of Seller 'ad'd 
is enforceable against Seller in accordance with its tern, except as may be limited by 
bankruptcy, insolvency, reorganization, moratorium or other s M a r  jaws reiating to or 
affecting the rights of creditors generally and except as the enforceability of this 
Agreement is subject to the application of (i) general principles of equity (regardless of 
whether considered in a proceeding in equity or at law), including, without limitation, the 
possible unavailability of specific performance, injunctive relief or any other equitable 
remedy and (ii) concepts of materiality, reasonableness, good faith and fair dealing. 

(d) There is no pending or, to the best of Seller's knowledge, threatened action or 
proceeding affecting Seller before any court, Governmental Agency or arbitrator that 
could reasonably be expected to have a material adverse effect on the ability of Seller to 
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perf~nn its obligations hereunder, or that purports to affect the legality, validity or 
enforceability of this Agreement. 

12.2 ~e~resentations and Warranties of Buyer 

Buyer represents and wanrants to SelIer as of the Effective Date as follows: 

(a) Buyer is a limited liability company duly organized and validly existing under 
the laws of the Commonwealth of Pennsylvania and has the full legal right, power and 
authority to conduct its business, to own its properties and to execute, deliver and 
perfom its obligations under this Agreement. . 

(b) The execution, delivery, and performance of its obligations under thjs 
Agreement by Buyer have been duly authorized by all necessary corporate.action, and do 
not and will not: 

(i) require any consent or approval of Boyer's board of directors or 
any Buyer member or shareholder which has not been obtained and each such 
consent and approval that has been obtained is in full force and effect, 

(3) violate any provision of any law, rule, regulation, order, writ, 
judgment, injunction, decree, determination, or award having applicability to 
Buyer, the violation of which could reasonably be expected to have a material 
adverse effect on the ability of Buyer to perform its obligations under this 
Agreement, 

(iii) result in a breach of or constitute a default under any provision of 
the articles of incorporation or by-laws of Buyer, 

(iv) result in a breach of or constitute a default under any'agreement 
rel.ating to the management or affairs of Buyer or any indenture or loan or credit 
agreement or any other agreement, lease, or instrument to which Buyer is a party 
or by which Buyer or its proptties or assets may be bound or affected, the #breach 
or default of which could reasonably be expected to have a material adverse effect 
oii ~5~ &iUpj iif B~~~~ to Peefn- A v r i r l  it,, a A u&auva~ 1 * ~ . ~ t : ~  utlder this A p m m ~ t ,  GZ 

(v) result in, or require, the creation or impositimt of any mortgage, 
deed of trust, pIedge, lien, security interest, or other charge or encumbrance of 
any nature (other than as may be contemplated by tbis Agreement) upon or with 
respect to any of the assets or properties of Buyer now owned or hereafter 
acquired, the creation or imposition of which could reasonably be expected to 
have a materid adverse effect on the ability of Buyer to perform its obligations 
under this Agreement. 

final ppa-2,1291 
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(c) This Agreement constitutes a legal, valid and binding obligation of Buyer and 
is enforceable against Buyer in accordance with its terms, except as may be limited by 
bankruptcy, insolvency, reorganization, moratorium or other similar laws relating to or 
affecting the rights of creditors generally and except as the enforceability of this 
Agreement is subject to the application of (i) general. principles of equity (regardless of 
whether considered in a proceeding in equity or at law), including, without limitation, the 
possible unavailability of specific performance, injunctive relief or any other equitable 
remedy and (ii) concepts of materiality, reasonableness, good faith and fair deding. 

(d) There is no pending or, to the best of Buyer's knowledge, threatened action or 
proceeding affecting Buyer before any court, Governmental Agency or arbitrator that 
could reasonably be expected to have a material adverse effect an the financial condition 
or operations of Buyer or the ability of Buyer to perform its obligations hereunder, or that 
purports to affect the legality, validity or enforceability of this Agreement. 

ARTICLJZ 13 . 
INSURANCE 

13.1 Insurance Required 

Seller will carry and maintain or cause to be carried and maintained no less than the 
following insurance coverages applicable to all operations undertaken by Seller and 
Seller's personnel in the minimum amounts (limits) indicated: 

a A Property All Risk Insurance Policy in an amount equal to the full replacement 
value of the Plant for "all risks" of physical loss or damage except as hereinafter 
provided, including coverage for earth movement, flood, boiler and machinery, transit 
and off-site storage accident exposure, but excluding any equipment owned or leased by 
Buyer and its subcontractors and their personal property. The policy may contain 
separate sublimits and deductibles subject to insurance company underwriting guidelines. 
The policy will be maintained in accordance with terns generally available in the 
insurance market for electric generating -facilities. Subject to .insurance company 
underwriting and approval, Business Interruption shall b provided and maintained by 
Q4*r in an  mnnnt mvering a period of indemnity equal to twelve (12) months. Such a -  -.--,.i -.-- 
Business Interruption insurance shall only apply in the event of physical loss or damage 
to the Plant caused by an insured peril under the policy. In the event a loss is sustained 
under the policy, such loss willbe adjusted by Seller. 

b. Minimum coverage to comply with any statutory obligation imposed by Workers 
Compensation or Occupational Disease Laws, including where applicable, the United 
States LongsIioremen's and Harbor Workers' Act, the Federal Employers' Liability Act 
and the Jones Act. 
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C. A policy of insurance on a standard form with a commercial insurer reasonably 
acceptable to Buyer providing Commercial General Liability coverage in an amount of . , .  
not less 

d. A policy of insurance on a standard form with a commercial insurer reasonably 
acceptable to Buyer providing automobile liability coverage in an amount of not less than 
$1,000,000 per occurrence. 

e. An excess liability insurance policy coveting employer's liability, commercial 
general liability, and business auto liability, with a minimum 
occurrence and aggregate for bodily injury and property damage. 

Such minimum limits may be.satisf@d either by primary insurance or by any combination 
of primary and excesdumbrella insurance. The required insurance coverages will be in 
effect on or before the commencement of on site constrktion of the Plant and will be 
maintained in'effect throughout the Tern of tbis Agreement. 

13.2 Evidence and Scope of hsurance 

(a) Seller will annually cause each insurer or authorized agent to provide Buyer 
with two original copies of insurance certifhates reasonably acceptable to Buyer 
evidencing the effectiveness of the insurance coverages required to be maintained. A 
complete copy of each policy will be provided to Buyer upon request. 

(b) AiI such insurance policies will: 

. (i) name Buyer as an additional insured (except in the case of 
worker's compensation insurance); 

(ii) provide that Buyer will receive from each insurer 30 Days' prior 
written notice of non-renewal, cancellation df, or: significant modification to, any. . 

of such policies (except that such notice period will be 10 Days in case of nm- 
payment of premiums); and 

(iii) provide a waiver of any rights of subrogation against Buyer, its 
Affiliates and their officers, directors, agents, subcontractors, and employees. 

The insurance certificates will indicate that the insurance policies have been endorsed as 
described above, 

(c) All policies will be written by one or more nationally reputable insurance 
companies authorized to do business in Pennsylvania and be rated B+W or higher by 
A.M. Best Company or Lloyds Companies or other insurers reasonably acceptable to 
Buyer. 
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(d) Buyer will receive certificates for all insurance policies required by this 
Article 13 before the start of construction of the Plant except for the Operational All Risk 
policy, which certificate or certificates Buyer must receive before to the Commercial 
Operation Date. 

(e) AU policies will be written on an occunence basis unless procured f?om 
AE3GIS on a claims made basis. Policies will contain an endorsement that Seller's policy 
will be primary as respects construction and operations of the. Plant regardless of like 
coverages, if any, carried by Buyer. 

(f) Buyer may request Seller to require that any insurance obtained and 
maintained by a third party.operator of the Plant name Buyer as an additional insured, 
with any cost for such coverage payable by Buyer. 

(g) Seller will notify Buyer of the insurance company (and any replacement 
thereof) from which Seller obtains its Commercial or Comprehensive General Liability 
insurance and, if Buyer desires to obtain Commercial or Comp~hensive General 
Liability insurance from the same insurance company (or any replacement thereof), Seller 
will comply with Buyer's reasonable requests for information concerning such coverages 
which assist Buyer in obtaininginsurance from the same such insurance company. 

13.3 Term and Modification of Insurance 

(a) In the event that the third party liability insurance required pursuant to the 
Commercial General Liability policy, and/or the Excess/UmbreIla Liability policy is on a 
"claims made" basis and not on an occurrence basis, such insurance will provide for a 
retroactive date and continuing "tail" coverage n d  later than the Effective Date and such 
insurance wiU be maintained by Seller, with a retroactive date not later than the 
retroactive date required above, for a minimum of five yeus after the Term. 

(b) IP the designated coverage, &.relatively-comparable coverage, are unavailable . 
on reasonable conizmercid terms, Seller will provide to Buyer detailed information as to 
the maximum amount of available coverage that it is able to purchase and will be 
required to obtain Buyer's consent as to the adequacy of said coverage under the 
circumstances at the time, which consent Buyer will not unreasonably withhold or delay. 

13.4 Auolication of Proceeds 

During ?he Tenn of this Agreement, and subject to the requirements of the Financing 
Documents and the rights or remedies of the Financing Parties thereunder, Seller will 
apply the proceeds of any such property insurance policies received for damages to the 
Plant to the repair of the Plant; provided that during the last five Contract Years of the 
Term, (A) Seller will apply such proceeds to the repair of the Plant if (i) such proceeds 
are sufficient (less applicable deductibles) to fully repair the Plant, (2) the repair can be 
completed within one (1) year, and (iii) the value of the damage to the Plant is less than 
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fifty percent (50%) of the value of the Plant, or (B) Seller will reimburse Buyer for the 
unavoidable liquidated damages owed by Buyer under its forward contracts for the 
energy output &om the Plant provided that Seller receives complete documentation 
supporting such liquidated damages and provided further that Seller's liability under this 
Section 13.4(B) shdl not exceed 

ARTICLE 14 
FORCE MAJEURE EVENT 

14.1 Force Maieure Event Defined 

(a) As used in this Agreement, "Force Majeure Event" means, causes -or 
events that are beyond the reasonable control of, and without the fault or negligence of, 
the Party claiming such Force Majeure Event, including, without limitation, natural 
disasters; fire; lightening strikes that damage the wind turbines; earthquake; cold weather 
below -20°C; acts of God; unusually severe actions of the elements such as floods, . 
hurricanes, or tornadoes; sabotage; terrorism; war; riots or public disorders; strikes or 
other labor disputes; and actions or failures to act of any Governmental Agency 
(including expropriation and requisition), to the extent such cause or event prevents or 
delays performance of any obligation imposed on the Party claiming such Force Majeure 
Event (other than an obligation to pay money). 

(b) Force Majeure Event does not include: (i) causes or events affecting the 
performance of third-party suppliers of goods or services except to the extent caused by 
an event that otherwise is a Force Majeure Event under subsection (a) of this Section 

.14.1, (ii) the unavailability of equipment that would have been avoided by compliance 
with Prudent Industry Practices by the Party claiming the Force Majeure Event, (iii) 
changes in market-coriditions andactions or failures to act of any Governmental Agency 
that affect the price of energy, capacity or transmission, (iv) the failurc to timely apply 
f ~ r  or to obtain Governmental Approvds .that Seller knows or should know on the 
Effective Date are required for the construction or operation of the Plant, or (v) any 
Delivery Excuse. 

14.2 Amlicabilitv of Force Maieure Event 

Neither Party will be ixr breach or liable for any &lay or failure in its performance under 
this Agreement to the extent such performance is prevented or delayed due to a Force 
Majeure Event, provided that: 

(a) the non-performing Party will give the other Party written notice within 48 
hours of the commencement of the Force Majeure Event, with det'ails to be supplied 
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within 10 Days after the cormencement of the Force Majeure Event further describing 
the particulars of the occurrence of the Force Majeure Event; 

(b) the delay in performance will be of no greater scope and of no longer duration 
than is directly caused by tbe Force Majeure Event; 

(c) the Party whose performance is delayed or prevented will proceed with 
Commercially Reasonable Efforts to overcome the events or circumstances preventing or 
delaying performance and will provide weekly written progress reports to the other Party 
during the period that performance is delayed or prevented describing actions taken and 
to be taken to remedy the consequences of the Force Majeure Event, the schedule for 
such actions and the expected date by which performance will no longer be affected by 
the Force Majeure Event; and 

(d) when the performance of the Party claiming the Force Majeure event is no 
Ionger being delayed or prevented, that Party will give the other Party written notice to 
that effect. 

(e) Under no event shall the Force Majeure provisions of the Agreement give 
Seller any right to payment beyond that which is earned by Seller due to Seller's actual 
provision to Buyer of the Electrical Output, Unforced Capacity, Ancillary Services, and 
Credits associated with, the Plant at the prices and under the terms and conditions set 
forth in this Agreement. 

ARTICLE 15 
TERMINATION AND DEFAULT 

15.1 Event of Default 

(a) The occurrence of any one of the following will constitute an Event of Default 
with ses+t.to seller: . .- . 

( 1  Seller f d s  :G :ij&e giiyr~ren~ for iidkpated ziioi:nt:: dae under 
this Agreement to Buyer within 10 Days after notice from Buyer that such 
payment is unpaid and due; 

(ii) Seller fails to comply with my material provision of this 
Agreement (other than the obligation to pay money when due), and such failure 
continues uncured for 30 Days after notice thereof by Buyer, provided that if such 
failure Is not capable of being cured within such period of 30 Days with the 
exercise of reasonable diligence, then such cure period will be extended for an 
additional reasonable period of time (not to exceed 180 Days) so long as Seller is 
exercising reasonable diligence to cure such failure; 
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(iii) Seller (a) admits in writing its inability to pay its debts as such 
debts become due; (b) makes a general assignment or an arrangement or 
composition with or for the benefit of its creditors; (c) fails to controvert in a 
timely and appropriate manner, or acquiesce in writing to, any petition filed 
against such Party under any bankruptcy or similar law; or (d) takes any action for 
the purpose of effecting any of the foregoing; 

(iv) A proceeding or case is commenced, without the application or 
consent of Seller, in any court of competent jurisdiction, seeking: (a) its 
liquidation, reorganization of its debts, dissolution or winding-up, or the 
composition or readjustment of its debts; (b) the appointment of a receiver, 
custodian, liquidator or the like of Seller or of all or any substantial part of its 
assets; or (c) similar relief in respect of Seller under any law relating to 
bankruptcy, insolvency, reorganization of its debts, windingup, composition or 
adjustment of debt, and such proceeding remains in effect, for a period of 90 
Days; 

(v) Any representation made by Seller under Section 12.1 is fdse in 
any material respect when made and Seller fails to remedy such false 
representation within 30 Days after notice thereof by Buyer; 

(vi) The unenforceability, termination prior to its stated tern or 
repudiation of any Letter of Credit provided pursuant to Section 2.6 or Credit 
Support for Seller's performance under this Agreement unless such Credit Support 
is replaced in form sad substance reasonably satisfactory to Buyer within five (5) 
Business Days after such unenforceability, termination or repudiation; 

(vii) The bankruptcy, insolvency, reorganization, arrangement, 
composition, readjustment, liquidation, dissolution or similar proceeding with 
respect to any entity providing any Letter of Credit or Credit Support for Seller's 
performance under this Agreement (whether under any present or fbturr: statute,. 
lawi or regulation], inc1uding the appbintment of any trustee, receiver, custcrcjian 
or the like of such entity or a l l  or any substantid part of its assets unless such 
Letter of Credit or Credit Support is replaced in form and substance and by an 
entity reasonably satisfactory to Buyer within five (5) Business Days after such 
proceeding; 

(viii) Seller fails to deliver Credit Support or a Letter of Credit in the 
amounts and on the dates required by Section 2.6 

(ix) Abandonment of the construction of the Plant for any period in 
excess of 30 consecutive Days, except in the case of a Force Majeure Event in 
which case the provisions of Section 14 shall apply; or 



EXECUTION COPY 

(x) Abandonment of the operation of the Plant for any period in excess 
of 30 consecutive Days, except in the case of (i) a Force Majeure Event in which 
case the provisions of Section 14 shall apply, or (ii) the last five Contract Years of 
the Term in which case the provisions of Section 13.4 shall apply. 

(b) The occurrence of any one of the followhg will constitute an Event of Default 
with respect to Buyer: 

(i) Buyer fails to make payments for undisputed amounts due under 
this Agreement to Seller within 10 Days after notice from Seller that such 
payment is unpaid and due; 

(ii) Buyer fails to comply with any material provision of this 
Agreement (other than the obligation to pay money when due), and such failure 
continues uncured for 30 Days after notice thereof by Seller, provided that if such 
failure is not capable of being cured within such period of 30 Days with-the 
exercise of reasonable diligence, then such cure period will be extended for an 
additional reasonable period of time (not to exceed 180 Days) so long as Buyer is 
exercising reasonable diligence to cure such failure; 

(iii) Buyer (a) admits in writing its inability to pay its debts as such 
debts become due; (b) makes a general assignment or an arrangement or 
composition with or for the benefit of its creditors; (c) fails to controverf in a 
timely and appropriate manner, or acquiesce in writing to, any petition filed 
against such Party under any bankruptcy or similar law; or (d) takes any action for 
the purpose of effecting any of the foregoing; 

(iv) A proceeding or case is commenced, without the application or 
consent of Buyer, in any court of competent jurisdiction, seeking: (a) its 
liquidation, reorganization of its debt, dissolution or winding up, or composition 
or readjustment of its debt; (b) the appointment of a receiver, custodian, liquidator 
or the fik~ ofBuyer or of all or my substantial part of its assets; or (c) similar .- , , 

relief in respect of Buyer under any law relating to bankruptcy, insolvency, . 
reorganization of its debts, windingup, composition or adjustment of debts, and 
such proceeding remains in effect, for a period of 90 Days; 

(v) The unenforceability, expiration, termination or repudiation of any 
Credit Support for Buyer's performance under this Agreement unless such Credit 
Support is replaced in form and substance satisfactory to Seller and the Financing 
Parties within five (5) Business Days (or such shorter period as required by the 
Financing Parties under the Financing Documents) after such unenforceability, 
expiration, termination or repudiation; 

(vi) The bankruptcy, insolvency, reorganization, arrangement, 
composition, readjustment, liquidation, dissolution or similar proceeding witb 
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respect to any entity providing any Credit Support for Buyer's performance under 
this Agreement (whether under any present or future statute, law, or regulation), 
including the appointment of any trustee, receiver, custodian or the like of such 
entity or all or any substantial part of its assets unless such Credit Support is 
replaced in form and substance and by an entity satisfactory to Seller and the 
Rnancing Parties within five (5) Business Days (or such shorter period as 
required by the Financing Parties under the Financing Documents) after such 
proceeding; or 

(vii) Any representation made by Buyer under Section 12.2 is false in 
any material respect when made and Buyer faiIs to remedy such fake 
representation within 30 Days after notice thereof by Sdler. 

15.2 Remedies for Default 

If an Event of Default occurs with respect to a defaulting Party at any t-me during the 
Term, the non-defaulting Party may, for so long as the Event of Default is continuing, (i) 
deliver a written notice that establishes a date (which date will be no earlier than 30 Days 
after the Non-Defaulting Party delivers notice) on which this Agreement will be 
terminated if such Event of Default is still  continuing, (ii) withhold any payments due in 
respect of this Agreement and (Ei) pursue any other remedies available at law or in 
equity, except to the extent such remedies are expressly limited by this Agreement. 

15.3 Financing Partv Cure Riahts 

Buyer's right to exercise the option to terminate this Agreement pursuaat to Section 15.2 
is subject to Buyer's first delivering to the Financing Parties, shultaneousiy with 
delivery thereof to Seller, notice of Seller's Edilure €0 cum the Seller Event of Default and 
Buyer's intent to terminate as a result thereof. Each Financing Party sbaII have the option 
to cure such Seller Event of Default within ninety (90) Days after receipt of such notice 
or to cause the Financing Parties' designee to assume this Agreement. If the: Financing 
Parlies desire to cause their designee to assume this Agreement, they shaU pravide noatice .. 1 
to that effect witbin ninety (90) days after receipt of Buyer's notice to the Fmmcing 
Parties of the Seller Event of Default. In either such case, Buyer's right to terminate this 
Agreement shall be of no further force and effect upon the cure by the Financing Parties 
of such default. 

16.1 Indemnification 

(a) Each Party will indemnif), defend and hold the other Party and its officers, 
directors, Affiliates, agents, employees, contractors and subcontractors, harmless from 
and against any and all Claims, to the extent caused by any act or omission of the 
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indemnifying Party or the indemnifying Party's own officers, directors, Afffiates, agents, 
employees, contractors or subcontractors ox to the extent such Claims arise out of or are 
in any manner connected with the performance of this Agreement by such indemnifying 
Party. 

(b) Notwithstanding anything to the contrary in this Agreement, each Party will 
indemnify, defend and hold harmless the other Party from any Clalms arising from the 
Electrical Output that occur when risk of loss of the Electrical Output is vested in the 
indemnifying Party. 

(c) Nothing in the foregoing provisions of this Section 16.1 will be construed to 
require one Party to this Agreement to indemnify the other Party to this Agreement or its 
officers, directors, ABIiates, agents, employees, contractors and subcontractors for any 
cost or expense that is to be borne by such other Party pursuant to any express provision 
of this Agreement or for injwry or damage caused by the negligence or willful misconduct 
of the other Party or its officers, directors, Affiliates, agents, employees, contractors and 
subcontractors. 

16.2 Fines 

(a) Any fines, penalties or other costs incurred by either Party or such Party's 
agents, employees or subcontractors for non-compliance by such Party, its agents, 
empIoyees or subcontractors with the requirements of any Laws or Governmental 
ApprovaIs will not be reimbursed by the other Party but will be the sole responsibility of 
such non-complying Party. 

(b) If such fines, penalties or other costs are assessed against Buyer by any 
Governmental Agency or court of competent jurisdiction due to the non-compliance by 
Seller with any Laws or Governmental Approvals, Seller will indemnify and hold 
harmless Buyer against any and all losses, liabilities, damages and claims suffered or 
incurred because of the failure of Seller to comply therewith, subject to refund in the 
event that Seller or Buyer prevails in any Contest described below. Seller will a ] s ~ . .  . .: , : , '1 - ,' ._ . - 
reimburse Buyer for any and all legal or other expenses (including attorneys' fees) 
reasonably Incuned by Buyer in connection with such losses, liabilities, damages and 
claims. 

(c) If such fines, penalties or other costs are assessed against Seller by any 
Governmental Agency or court of competent jurisdiction due to the non-compliance by 
Buyer with any Laws or Governmental Approvals, Buyer will indemnify and hold 
hannless Seller against any and all losses, liabilities, damages and claims suffered or 
incurred because of the failure of Buyer to comply therewith, snbjwt to rebnd in the . 
event that Buyer or Seller prevails in any Contest described below. Buyer will also 
reimburse Seller for any and all legal or other expenses (including attorneys' fees) 
reasonably incurred by Seller in connection with such losses, liabilities, damages and 
claims. 
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(d) In the case of Section l6(b) and (c), either Party will, upon written notice to 
the other Party, have the right to reasonably Contest in the name of either or both Parties, 
as required, or to require the other Party to reasonably Contest, the assessment of such 
fines, penalties or costs and the Party requesting such Contest will be responsible for any 
costs and expenses (including the costs and expenses of  the other Party) relating to such 
Contest. 

163 Limitations of Liability Remedies and Damages. 

(a) Each Party acknowledges and agrees that in no event will any partner, 
shareholder, member, manager, owner, officer, director, employee or affiliate of either 
Party be personally liable to the other Party for any payments, obligations, or 
performance due under this Agreement or any breach or failure of perf~rmance of either 
Party and the sole recourse for payment or performance of the obligations under this 

"Agreement will be against Seller or Buyer -ad each of their respective assets and not 
against any other Person, except for such liability as expressly assumed by an assignee 
pursuant to an assignment of this Agreement in accordance with the terms hereof. 

(b) Each Party acknowledges and agrees that, after the Commercial Operation 
Date, Seller will be held harmless against, any claims, damages or liabilities of any kind 
resulting from a Forced Outage or other failure to provide and deliver the Electrical 
Output to Buyer other than (i) as reflected in the calculation of the payments specified in 
Section 4.3 or pursuant to Section 16.1. Seller will not be liable for or deemed in breach 
of this Agreement to the extent the performance of its obligations under this Agreement is 
deIayed or prevented by a Delivery Excuse or Emergency Condition. 

(c) THE EXPRESS REMEDY, PAYMENT OBLIGATIONS, OR MEASURE 
OF DAMAGES SET FORTH IN THIS AGREEMENT WILL BETHE SQLE.AND 
EXCLUSIVE REMEDY WITH RESPECT TO SUCH SECTIONS IN ACCORDANCE 
WITH THE TERMS AND CONDITIONS OF SUCH SECTIONS. ACCORDINGLY, 

. . EACH PARTY'S LIABILITY WEL BE LlMITED AS SET FORTH IN SUCH 
SECTIONS-AWD ALE, ~ T ~ I E R  HMEDJES OR-DARUGES AT LAW OR PN . . . - . . 
EQU'I'Y FOR THE S M  DAMAGE OR ENWRY NOT PERMIITEDBY SUCH 
SECTIONS ARE WAIVED. UNLESS EXPRESSLY PROVIDED IN THIS 
AGREEMENT, N E m R  PARTY WILL BE LIABLE TO THE O T E R  FOR 
CONSEQUENTTLAL, INCDENTAL, PUNITIVE, EXEMPLARY OR INDIRECT 
DAMAGES SUFFER.  BY THAT PARTY OR BY ANY CUSTOMER OR ANY 
PURCHASER OF THAT PARTY, LOST PROFITS OR OTHER BUSINESS 
INTeTCRUF'TION DAMAGES, BY STATUTE, IN TORT OR CONTRACT, UNDER 
ANY INDEMNlTY PROVISION OR OWRWISE @XCEFT TO THE EXTENT 
THAT AN INDEMNIFYING PARTY PURSUANT TO THR PROVISIONS OF 
SECTION 16.1 IBREOF IS OBLIGATED TO INDEMNFY AGAINST THIRD 
PARTY C L A M  NOT ARISING OUT OF CONTRACTS WlTH TEE IWEMNIFlOED 
PARTY FOR CONSEQUENTLAL, INCIDENTAL, PUNITIVE, EXEMPLARY OR 
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INDIRECT DAMAGES OR LOST PROFTTS OR OTHER BUSINESS 
INTERRUPTION DAMAGES). lT IS THE m N T  OF THE PARTIES THAT THEl. 
LIMITATIONS HEMIN IMPOSED ON REMEDIES AND THE MEASUW OF 
DAMAGES BE WITHOUT REGARD TO THa CAUSE OR CAUSES RELATED 
THERETO, mammG,  OUT L ~ A T I Q N ,  THE NEGLIGENCE OF ANY 
PARTY, WlEMlER SUCH NEGLIGENCE BE SOLE, JOINT OR CONCURIiENT, 
OR ACTIVE OR PASSIVE. TO THEi EXTENT ANY DAMAGES REQUIRESD TO BE 
PAD HEREUNDER ARE LIQUIDATED, THE PARTIES ACJOlOWLEDGE THAT 
THE DAMAGES ARE DmXCULT OR IMPOSSIBLE TO DETERMINE, 
OTHaRWXSE OBTAINING AN ADEQUATE REMEDY IS INCONVENIENT AND 
THE LIQUIDAED DAMAGES CONST31TUTB A REASONABLE 
APPROXIMA'MON OF rn HARM OR LOSS. 

(d) The provisions of this Section 16 will survive the termination of this 
Agreement. 

ARTICLE 17 
GENERAL, 

(a) This Agreement may not be assigned by either Party without the prior 
written approval of the other Party, which shall not be unreasonably withheld. 

(b) Notwithstanding Section 17.l(a), Seller will have the right, without the 
consent of Buyer, to assign all of its rights, interests and obligations under this 
Agreement with respect to all or any portion ofthe: Plant to an owner trust or an equity 
investment vehicle or as security to a lender for the purpose of providing financing or , 

refinancing for all or such portion of the PIant (and in connection therewith, Buyer shall 
execute md deliver to the Financing Parties a consent agreement in a form reasonably 
requested by the Financing . - Parties). 

- -  . - - .  .-..., - .  . . 
(c) The foregoing restrictions shall not prohibit the sale of membership 

interests in Seller to third parties. 

(d) No assignmexlt of this Agreement or of the rights or obligations by Seller 
will relieve Seller of liability for a .  breach by the assignee or for any other failure by 
the assignee to perform its obligations hereunder, 

(e) Notwithstanding Section 17.l(a), Buyer will have the right, without 
consent of Seller, to sell all or part of the Electrical Output, Unforced Capacity, Ancillary 
Services, andfor Credits to be purchased pursuant to this Agreement to utilities or other 
third parties in any lawful fashion. Regardless of any such sale, Buyer shall at all times 
remain liable for all obligations undertaken to Seller under the terms of this Agreement, 
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including, without limitation, the purchase of the Electrical Output and associated 
Credits. 

(0 Notwithstanding Section 17.l(a), Buyer will have the! right, without the 
consent of Seller, to assign all of its rights and obligations to an AfFiate, as long as such 

has a corporate rating from at least one nationally recognized statistical ratings 
organization that is at least ''Investment Grade." "Investment Grade" means a rating of at 
least BBB by Standard & Poor's Rating Group or Baa3 by Moody's bvestors Service, 
Buyer will also have the right, without the consent of Seller, to assign all of its rights and 
obligations to an m a t e  that does not have an Investment Grade corporate rating from 
one nationally recognized statistical ratings organization, as long as the Affiliate provides 
to Seller either: (1) a parent guarantee as long as such parent has a corporate rating from 
at least one nationally recognized statistical ratings organization that is at least 
Investment Grade (which parent guarantee shall provide that any rights of subrogation 
shall not be exercised before the payment under the guarbtee is made) or letter of credit - - in the amount of -commencing as of the effective date 
of the assignment and assumption and effective through the earlier of, (i) the 45' Day 
following the end of the Term of this Agreement, and (ii) the date that the Affiliate- 
assignee obtains an Investment. Grade corporate rating from a nationally recojyized 
statistical ratings agency, or (2) other Credit Support acceptable to Seller. 

(g) The assigning Party shall give prompt written notice to the other Party of 
any assignment which does not require the consent of the other Party. Any assignment in 
violation of this Section 17.1 will be void and of no force or effect. 

17,2 Confidentiality 

Any information provided by either Party to the other Party pursuant to this Agreement 
and labeled "CONT;IDENTW will be utilized by the receiving Party solely in 
connection with the purposes of this Agreement and wiU not be disclosed by the . . - .  
receiving Party to &y thiid party, except'wiih the providing Party's consel& and upon- - 
request of the providing Party will be returned thereto, except that the receiving Party 

- .;;.ill cot be &!igitec! to ~&~'li my we14 frrfiimlaiion cur&ihied hi d ~ i , i n i f ; ~ &  generated by 
the receiving Party that: (1) reflect or mfer to confidential information provided by the 
disclosing Party; and (2) are stored electronically by the receiving Party. With respect to 
any such retained electronically stored confidential information, the receiving Party will 
continue to comply with the obligations of this Section 17.2. Notwithstanding, the 
Parties acknowledge and agree that such confidentid information may be disclosed to 
actual and prospective Financing Parties, suppliers and potential suppliers of major 
equipment to the Plant and other third parties as may be necessary for Buyer and Seller to 
perform their obligations under tbis Agreement and the Financing Documents. To the 
extent that such disclosures are necessary, the Parties atso agree that they will in 
disclosing such information seek to preserve the confidentiality of such disclosures. This 
provision will not prevent either Party from providing any confidential information 
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received from the other Party to any court in accordance with a proper discovery request 
or in response to the reasonable request of any Governmental Agency charged with 
regulating the disclosing Party's affairs, provided that, if feasible, the disclosing Party 
wiU give prior notice to the other Party of such disclosure and, if so requested by such 
other Party, will have used all reasonable efforts to oppose or resist the requested 
disclosure, as appropriate under the circumstances, or to otherwise make such disclosure 
pursuant to a protective order or other similar arrangement for confidentiality. 

Several Obligations 

Except when specifically stated in this Agreement to be otherwise, the duties, obligations, 
and liabilities of the Parties are intended to be several and not joint or collective. Nothing 
in the Agreement shall be construed to create an association, trust, partnership, fiduciary 
relationship, or joint venture or impose a trust or partnership duty, obligation or liability 
or agency relationship on or with regard to either Seller or Buyer. Each Party shall be 
liable for its own obligations under this Agreement. Any undertaking by one Party to the 
other Party under any provision of this Agreement shall not constitute the dedication of 
the electrical system or any portion thereof of either Party to the public or to the other 
Party, its customers, or any other person or entity. 

Notices 

Any notice of a routine character in connection with the delivery of electric energy or the 
operation of the Plant may be given in such manner as may be mutually agreeable 
between the Parties' Authorized Representatives. Any formal notice, demand, request, or 
communication required or authorized by this Agreement shall be delivered in writing 
either by hand, facsimile, overnight courier or mailed by certified mail, return receipt 
requested, with postage prepaid, to the following addresses: 

Exelon Power Team 
300 k d ~ n  way 
Kennett Square P a  19348 
Attn.: Noel H. Trask 
Phone: 610-765-6649 
Facsimile: 610-765-7649 

Mill Run Windpower, U C  
3 100 Monticello Avenue, Suite f 05, 
Dallas, Texas 75205 
Attn: Project Manager 
Phone: 2 14-520-9280 
Facsimile: 214-520-928 1 
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All titles, subject headings, section titles and similar items are provided for the purpose of 
reference and convenience and are not intended to be inclusive, definitive or to affect the 
meaning of the contents or scope of this Agreement. 

17.6 Governing LawNenue 

(a) This Agreement shall be interpreted and governed by the laws of the State of 
New York without regard to conflicts of laws. 

Cb) SUBJECT TO SECTION 17.7, THE PARTIES HEREBY SUBMIT TO 'IHE 
NONEXCLUSXVE JURISDICTION OF Tm W E D  STATES DISTRICT COUW 
FOR THE SOUTmW DlSTFUCT OF NEW YORK FOR THE PURPOSES OF ALL 
LEGAL PROCEEDINGS ARISING OUT OF OR rUaLATING TO THIS AGR.EENlENT 
OR THE TRANSACTIONS CONTEMPLATED BY THIS AGREEMENT. EACH 
PARTY lRREVOCA3LY WAIVES, TO THE FU];LEST EXTENT PERWTIXD BY 
APPLICABLE LAW, ANY OBJECTION WHICH lT MAY NOW OR HEREAFTER 
HAVE TO 'FHEi LAYING OF THE VENUE OF ANY SUCH PROCEEDING 
BROUGHT TN SUCH A COURT AND ANY CLAIM THAT ANY SUCH 
PROCEEDmG BROUGHT IN SUCH A COURT HAS BEEN BROUGHT IN AN 
 CONVENIENT FORUM. 

(c) EACH PARTY HEREBY IRREVOCABLY WAIVES, TO THE FULLEST 
EXTEN' P-D BY APPL1CABI.X LAW, ANY ANIS ALL RIGHT TO TRIAL 
BY JURY IN ANY LEGAL PROCEEDING ARISING OUT OF OR MLATING TO 
THIS AGREEMENT OR THE TRANSACTIONS CONTEMPLATED BY THIS 
AGREEMENT. 

17.7 Dispute Resolution 

(a) In the event a dispute arises between Buyer and Seller regarding the 
application or interpretation of, or in any way relating to this Agreement. Buyer and 

- Seller shalluse reasonatiXe efforts to reach a reasonabb and equitable resolution o! the. 
matter on an expedited basis. In the event such efforts do not result in the resoh.~tiora of 
the dispute, either Party may by written notice request the other Party to designate an 
officer of its management to meet at the Plant, or at any other mutuaily agreed iocauon, 
to resolve the dispute. The designated officers shall meet within five (5) Days following 
the notice date unless a later date is specified in the notice, to resolve the dispute. In 
conjunction with any meetings pursuant to this paragraph, upon request of either Party 
the other Party shall cooperate to select a mutually agreeable independent technical 
consultant to assist in the resolution of any technical dispute. 

(b) If the procedures referenced in the preceding paragraph do not result in 
resolution of the dispute within five (5) Days after commencement of the referenced 
officers' meeting (and in any event within the time which legal or equitable proceedings 
based on such claim, dispute, or controversy would not be barred by the applicable statute 
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of limitations), the Parties may agree, but neither Party will have any obligation to agree, 
to submit the dispute to biding arbitration. Any agreement to arbitrate a dispute must be 

by a writing signed by both Parties. Each Party will have the right to designate 
an arbitrator of its choice, who need not be from the American Arbitration Association 
(IAAAv) panel of arbitrators but who (a) will be an expert in the independent power 
dec& generation field and (b) will not have been previously an employee or agent of or 
wnsultant or counsel to either Party and will not have a direct or indirect interest in either 
Party or the subject matter of the arbitration. Such designation will be made by notice to 
the other Party and to the AAA within 10 Days or, in the case of payment disputes, five 
Days after the date of the giving of notice of the demand for arbitration. The arbitrators 
designated by the Parties will designate a third arbitrator, who will have a background in 
legal and judicial matters (and who will act as chairman), within 10 Days or, in the case 
of payment disputes, five Days after the date of the designation of the last of the 
arbitrators to be designated by the Parties, and the arbitration will be decided by the three 
arbitrators. If the two arbitrators cannot or do not select a third independent arbitrator 
within such period, either Party may apply to the AAA for the purpose of appointing any 
person fisted with the AAA as the third independent arbitrator under the expedited rules 
of the AAA. Such arbitration will be held in alternating locations of the home offices of 
the Parties, commencing with Buyer's home office, or in any other mutually agreed upon 
location. The d e s  of the AAA will apply to the extent not inconsistent with the rules 
herein specified. Each Party will bear its own expenses (including attorneys' fees) with 
respect to the arbitration, unless the arbitrator decides on a different allocation of 
expenses. The arbitrators will designate the Party to bear the expenses of the arbitrators 
or the respective amounts of such expense to be borne by each Party. 

(c) Each Party understands that this Agreement contains an agreement to arbitrate 
with respect to specified disputes that the Parties mutually agree to arbitrate. Any award 
of the arbitrators may be enforced by the Party in whose favor such award is made in any 
court of competent jurisdiction. 

(d) Unless othayise agreed in writing, each Party will diligently continue to 
perform its obligations under this Agreement during the pendency of any disputes or. .- - -. - . 
arbitration proceedings so long as all undisputed amounts payable hereunder have been 
pdd. 

17.8 No Residual Value in Power Svstea 

This Agreement shall not be construed to provide any residual value to either Party or its 
successors or any other Party, for rights to, use of, or benefits from the other Party's 
system following expiration of this Agreement. 

17.9 No Third Partv Beneficiary 

No provisions of this Agreement shall in any way inure to the benefit of any customer, or 
any other third party so as to constitute any such person as a third-party beneficiary under 
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this agreement, or of any one or more of the terms of this Agreement or otherwise give 
~ s e  to any cause of action in any pepson not a Party hereto. 

17.10 Entire Aaeement: Modification and Waiver: Severability 

This Agreement and the other agreements referred to herein, constitute the entire 
agreement between the Parties relating to the transaction described in this Agreement and 
supersede any and all prior oral or written understandings. No addition to or 
modification of any provision of this Agreement shdl be binding upon either Party, and 
neither Party shall be deemed to haw waived any provision of this Agreement or any 
remedy available to it udess such addition, modification or waiver is in writing and 
signed by a duly authorized officer of such Party. 

If my term of this Agreement is found to be unenforceable, tbis Apement will remain 
. in full force and effect except that the unenforceable term will be replaced, by good faith 

agreement of the Parries, with an enforceable term as similar as possible to the 
unenforceable term. 

[Signature page follows] 
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IN w ~ S S  WHEREOF, the Parties have caused this Agreement to be duly executed as of the 
day and year first above written. 

 ill ~ u n  w&, LU: Exdon Generation Company, LLC 

By: By: ."sl.hX- kl 
Name: K%_tnr 3 -  D b  L U U L ~  Name: %W ~ ~ ~ L c u A  
Title: P?~-++&F /d& &b~dLmL Tifle: 5\19, EK- Ic"4 b ~ r u e  c rrd~,, 

fr QC,;& w t  t PP.Y.PC 
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Amendment to that certain Power Purchase Agreement between 
Mill Run Windpower, LLC, and 

Exdon Generation Company, LLC, dated February 14,2001 

The February 14,2001, Power Purchase Agreement between Mill Rm 

1, Windpower, UC, and Bxelon Generation Company, LLC, (the "Agreement"), ie hereby 
amended as follows: 

1. The definition of "Credits" will be replaced in its entirety by the 
following: 

Credits: Means any credits, Medit certificates or similar itam such as those for 
greenhouse gas rdwctio~ or the gmmtim of green power or renewable energy, created 
by any Governmental Agency and/or independent ceriification board or group or created 
pursuant to private b i l a td  contracts, in each case generally recognized in the; electric 
power generation industry, and generated by or associated with the Plant, but specifically 
excluding any and all production tax credits, investment tax credits, property tax credits, 
and any other tai credits, as granted by local, state, or federal government agencies, 
which are or will be generated by or associated with the Plant. 

2. The following defmition of T m s  Release" will be added to Article 1 

Press Release: Means a press release, momcement, or other publication in any 
media. 

3. The following new paragraph will be added to A.rtk.de 17: 

Buyer shall have the right to name the Plant subject to the consent of Seller, such 
consent not to be unr&soaably wiwithhdd. Each Press Release, coqmuflity benefit 
or p~blic relations activity, program or event of any kind whatsoever, whi& . 
makes my reference to the Plant shall include a prominent statement that the 
Plant is being "developed by Mill Run Wmdpower, LLC." 

As hereinabove amended, the February 14,2001, Agreement will remain in fuH force and 
effect. 

Exelon Generation Company, U C  

By: @ 
Name: Theo J. de Wolff Name: Ian P. McLean 
Title: Managing Director Title: Senior Vice President, 

Exelon Generation Company, LLC, 
President, Power Team 
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Via Federal Ex~ress 

David P. Boergers 
Secretary 
Federal Energy Regulatory Commission 
888 First Street, NE 
Room 1 1 G- 1 
Washington, DC 20426 

May 29,2002 

Re: Amended and Restated Power Purchase Agreement Between Somerset 
Windpower LLC and Exelon 
Generation Company, LLC 
Docket XG. ERO2% -308 

Dear Secretary Boergers: 
'/?a 7 

Pursuant to Section 205 of the Federal Power Act, 16 U.S.C. @324d, and Parts 35 and 388 
of the Federal Energy Regulatory Commission's ("Commission") regulations, 18 C.F.R. pts. 35 and 
388 (2000), Somerset Windpower LLC ("Somersetn), submits for filing fourteen (14) redacted, non- 
confidential capies of the Amended and Restated Power Purchase Agreement, by and between 
Somerset and Exelon Generation Company, LLC ("Exelan") dated as of March 30,2002 (ARPPA). 
The ARPPA amends and restates a Power Purchase Agreement between Somerset and Exelon dated 
April 4, 2001. The redacted non-confidential copies of the ARPPA contain statements that 
information has been removed for privileged treatment. In addition, Somerset submits one original 



unredacted, confidential copy of the ARPPA, which is boldly labeled, "Contains Privileged 
Information - Do Not Release" and identifies the information for which privileged treatment is 
sought. In addition, Somerset submits one ltunredacted", "redlined" ARPPA which is boldly Iabeled 
"Contains Privileged Information - Do Not Release". 

The ARPPA is entered into pursuant to Somerset's authority to sell power at market-based 
rates under its Market-Based Rate Tariff, Second Revised Sheet No. 1, Original Volume No. 1 
(Docket No. ERO l-2139-002), approved by the Commission on July 20,2001, in Docket No. ERO 1 - 
2 139-001. In accordance with the requirements of Order No. 614, FERC Stats. & Regs. $3 1,096 
(2000), Somerset hereby designates the ARPPA as Service Agreement No. 2 under FERC Electrical 
Tariff, Original Volume No. I. 

-. .. .. . , - . 
The ARPPA provides the general terms and conditions for electrical capacity and energy 

sales from Somerset to Exelon. Under the ARPPA, Somerset has agreed to sell to Exelon I) all the 
electric output, 2) associated credits; 3) all unforced capacity and 4) all ancillary services, ii-om its 
wind energy generating facility located in Somerset County, Pennsylvania (the "Facility"). '. 

Somerset requests that the Commission waive its sixty (60) day prior notice requirement and 
permit the ARPPA to become effective as of June 30,2002. 

A complete copy of this filing has been sent to: 

Noel H. Trask 
Exelon Powerteam 
300 Exelon Way 

Kenneth Square, PA 19348 

Request for Privileged Treatment of the ARPPA 

Pursuant to Section 388.1 12 of the Commission's regulations, 18 C.F.R. 5388.112 (2000), 
Somerset requests that the Commission grant privileged treatment to certain infom-atim cc lc t~ id  
in the ARPPA. The information for which Somerset seeks privilegedtreatment is commercial and/or 
financial information, such as price terms, type of power, and al~ocations of risk. These contract 
terns contain proprietary and commercially sensitive information that would cause Somerset 
substantial competitive harm if disclosed. Therefore, the information for which Somerset seeks 
privileged treatment is exempt from the mandatory public disclosure requirements of the Freedom 
of Information Act pursuant to exemption number 4. See 5 U.S.C. $552(b)(4). 

Somerset would note that in Docket No. ER00-2998-000, et al., Southern Company Services, 
Inc. {"Southern") filed redacted, confidential copies of four power purchase agreements and 
requested privileged treatment for certain financial and commercial information contained in those 
agreements. Although the Commission initially rejected Southern's request, the Commission 
extended the time for Southern to file non-confidential, unredacted copies of the agreements pending 



the outcome of Southern's rehearing request in that proceeding.' The Comrnissicln has followed this 
same course for nvmerous other PPA filings requesting confidential treatment.2 

Somerset requests that, in accordance with the discussion above, and consistent with the 
Commission's August 14,2000 Notice of Extension of Time in Docket No. ER00-2998-000, et al., 
the Commission permit Somerset to file redacted, non-confidential copies of the ARPPA for the 
public and one unredacted copy for Commission review pending the outcome of Southern's 
rehearing request. If the Commission denies Southern's request for rehearing regarding .the 
privileged treatment of its agreements, and subsequentIy does not rule favorably on Somerset's 
request, Somerset will file non-confidential, unredacted copies of the ARPPA within five (5) days 
of the Commission's final order in this docket. 

- - - . . . . - 
The following persons may be contacted regarding Somerset's request for privileged 

treatment: 
Rick Winsor Douglas H. Ward, Esq. 
Somerset Windpower LLC Young, Sommer ..., LLC 
1 001 McKinney Executive Woods 
Suite 1740 5 Palisades Drivi: 
Houston, Texas 77002 Albany, NY 12205 
Phone: (7 13) 57 1-6640 Phone: (5 I 8) 438-9907 
Fax: (713) 571-6659 Fax: (5 1-8) 438-9914 

Enclosed with this filing is a form of notice suitable for publication in the Federal Register 
and diskette copy of such notice. 

Please do not hesitate to contact the undersigned if there are any questions regarding this 
filing. 

~ouglas  H. Ward, Esq. 
Counsel for Somerset Windpower LLC 

Enclosures 

See Letter Order, Docket No. ER00-2998-000, et ah (lul. 28,2000); Notice of Extension of Time, Docket 
No. ER00-2998-000, et al. (Aug. 14,2000). 

See e.g., Tenaska Frontier Partners, Ltd., 93 FERC 761,249 (2000); Newark Bay Cogeneration 
Partnership, L.P., 93 FERC 861,433 (2001). 



UNITED STATES OF AMERICA 
FEDERAL ENERGY REGULATORY COMMISSION 

Somerset Windpower LLC ) Docket No. EROZ- -000 

NOTICE OF FILING 

(May 29,2002) 

. . - . ,  , , .  - . - .  - 
Take notice that on May 29, 2002, Somerset Windpower LLC ("Somerset"), 1001 

McKinney, Suite 1740, Houston Texas 77002, filed with the Federal Energy Regulatory 
Commission the Amended and Restated Power Purchase Agreement by and between Somerset and 
Exelon Generation Company, LLC ("Exelon"), dated as of March 30, 2002 ("ARPPA).  his 
ARPPA amends and restates a Power Purchase Agreement between Somerset and Exelon dated 
April 4,200 1. The filing is made pursuant to Somerset's authority to sell power at market-based 
rates under its Market-Based Rate Tarriff, Second Revised Sheet No. 1, Original Volume No. 1 
(Docket No. ERO1-2139-002), approved by the Commission on July 20,2001 in Docket No. EROI- 
2139-001. 

Any person desiring to be heard or to protest such filing should file a motion to intervene or 
protest with the Federal Energy Regulatory Commission, 888 First Street, N.E., Washington, D.C., 
20426, in accordance with #385.21 I and 385.2 14 of the Commission's Rules of Practice and 
Procedure. All such motions and protests should be filed on or before J u n e ,  2002, and must be 
served on the Applicant. Protests will be considered by the Commission to determine the 
appropriate action to be taken, but will not serve to make protestants parties to this proceeding. Any 
person wishing to become a party must file a motion to intervene. Copies of this filing are on file 
with the Commission and are available for public inspection in the Public Reference Room. This 
filing may be viewed on the web at http://~,ferc.fed.udon1ine/~ms/h~m (ca!! 202-298-2222 fcii 

assistance). 

David P. Boergers 
Secretary 

G:\WPDATAWREC\020529 Somerset Llr to FERC regarding ARPPA.wpd 
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mS AMENDED ANX) RESTATED POWER PURCHASE AGRIBMENT is entered 
into an this 3 day ofMarch 2002, by and between Soma%% Windpower LLC, a Delaware 
l imit4 liability company r&&g"), and Excion Generation Company, UC, a Pennsylvania 
limited liability company ("I3uvcf), Buyer and Seller are sametimes referred to in this 
Agreement individually as a " P d  and collectively as the "Ipaties." 

WHEREAS, Buyer desires to purchase (a) electric energy and capacity from a renewable . 
saurce, and @) the Credits associated with, and to the extent available from, the generation of 
such electric enmgy; and 

WHEREAS, Seiler will construct and own, operate and maintain, or arrange for the 
operation and maintenance ot  a wind-powered electric generating plant (the "&atn) to be 
located at a site in Somerset County, Pennsylvania to be selected by Seller; a d  

WHEREAS, Sdler and Buyer entered into that cedn Power Purchase Agreement, dated 
as of ~ ~ r i l 4 , Z O O l  and the Piides desire to amend and restate such agreement pursuant to the 
t m  and provisions contained herein. 

NOW 'EEEEFORE, in consideration of these premises and the mutual promises set 
forth belaw, Seller d Buyer agree as follows: 

Agreement: means this Amended and Restated Power Purchase Agreement entered into 
between Seller and Buyer, as amended by the Parties from time to time. 

Afliliate: means, when used with rehrence ta a specified Pemn, any other Person that 
direct15 or indii.es;try thrq~gb one ar moat inbermd'da wntrols, is controlled by or is under 
common control with the specified Person For purposes of the fbregoing, "!a&&" 
"&ntrolIe$' and "gnder common control" with respect to any &rson means the poss&sion, 
ditECiC ur jflCfirBCt, offhe pwx t~ O~C cam the &keCtior? of ths m w g c m ~ i ~ t  mc! pE~ie-9 of 
such Person or entity, whether through the ownership sf voting seauities, partnerstrip interests or 
other awnership interests, by contract or otherwise, 

Alternate: has the meaning provided in Section 5 A. 

Ancillary Scrvictj: means spinning reserve, non-spinning reserve, voltage support, and 
any and a11 similar or related services capable of being provided by the Plant, to the extent 
commonly sold or deablrr (or used or usable) in the electric power generation or transmission 
industry fiom time to time. 

Authorized RcprtYCritrt~~: has th~mcaning provided in Section 5.6. 



Business Day: means any Day that banks are open for business in New York, New 
Yo&. 

Buyer: has the meaning provided in the preamble to this Agreement. 

Claims: means my claims, judgments, losses, liabilities, costs, expenses (including 
reasonable attorneys' fees) and damages of any nature whatsoever (except workers' 
compensation claims) in relation to personal injury, death or property damage incurred or made 
by third parties. 

CommerciaI Operation: shall occur for a wind turbine when (i) such wind turbine is 
able to generate Electrical Output, (ii) such wind turbine has been tested, and (iii) aU related 
facilities and rights have been completed or obtained, including such fscilities and rights 
oontekplatcd by the ][ntercomection Agreement, to allow regular operation of such wind turbina. 

Commercial Operation Date: means the date designated by Seller as the first date that 
the Plant is able to generate Electrical Output, which date will be no earlier than the Day 
following the Day on which (i) the Plant has been tested, (ii) all related faciIities and rights have 
been completed or obtained, including such facilities and rights conternpIated by the 
Interc~nnection Agreement, to allow regular operation for 8760 hours of a year less hours 
allowed for Planned Outages pursuant to Section 5.3, and (iii) Commercial Operation for at least 
four (4) wind turbines has been achieved. 

Commercially Reasonable or Commerdally Reasonable Efforts: means, with respect 
to any action required to be made, attempted or taken by a Party under this Agreement, the level 
ofeffbrt in light of the facts known to such Party at the time a decision is made that: (i) can 
reasonably be expected to accomplish the desired action at a reasonable cost; (ii) is consistent 
with Prudent Industry Practices; and (iii) takes into consideration the amount of notice of the 
need to take such action, the duration and type of action and the competitive environment in 
which such action occurs. 

Contest: me=, with respect to any Person, a contest of (a) any Govemental Approval 
or any act or omission by Govemmental Agencies, or (b) the amount or validity of any claim 
pursued by or agabst such Person in good faith and by appropriate legal, administrative or other 
proceedings diligently conducted. 

Coutract Year: means the twenty (20) 12-Month periods during the Term commencing 
upon the last Day of the Month during which the Commercial Operation Date occurs and ending 
20 years from such date, which may be extended in accordance with Section 2.1. 

Credit Support: means a guarantee, Letter of Credit, bond or other form of security. 

Credits: means any credits, credit certificates or similar items such as those; for 
greenhouse gas reduction, or the generation of green power or renewable energy, created by any 
Govemmental Agency andfor independent certification board or group or created pursuant to 
private bilateral contracts, in each case generally recognized in the electric power generation 
industry, and generated by or associated with the Plant, but specifically excluding any and all 



state and federal production tax credits, investment tax credits and any other tax credits'which 
are or be generated by the Plant, 

Day: means the 24-hour period beginning aad ending at 12:QQ midnight (Eastern 
Prevailing Time). 

Delivery Excuse: means, at any time during the Term any of the following: ( i )  any 
Event of Default of Buyer (as defined in Section 15.2(b)) under this Agreement; (ii) any delay or 
failure by Buyer in giving any approval, or deciding whether to give any approval, within the 
times required under this Agreement that is not the result of Force Majeure affecting the 
pedormance of the Buyer, (ii) any delay or failure by Buyer in performing any obligation under 
this Agreement that is not the result of Force Majeure affecting the performance of the Buyer; 
and (iv) any failure of Buyer to have adequate transmission rights to take delivery of the Electric 
Output at the Point of Metering, in accordance with the Agreement, that is not the result of Force 
Majeure affecting the performance of the Buyer, 

Designated Start Date: has the meaning assigned to such term in Section 2.2. 

Effective Date: means April 4,2001. 

Electrical Output: means the entire electric energy output of the Plant, net of Station 
Service Power - Non-Retail, and therefore delivered to the Point of Metering, as measured by 
the meters installed pursuant to Article 6 of tkis Agreement. 

Emergency Condition: means a condition or situation that presents an imminent 
physical threat of danger to life, health or property, or could reasonably be expected to cause a 
significant disruption on the distribution system operated by GPU or the transmission system 
operated by PJM. 

Estimated Annual Energy Output: 24,000 MWh, provided, that in the case of a Force 
Majeure Event, such amount shall be decreased by one-half (.5) MWh per actual hour (or any 
hction thereof) during which the Force Majeure Event continues for each wind turbine so 
affected by the Force Majeure Event. 

Financing Parties: means institutions (including any trustee or agent on behalf of such 
institutions) providing debt financing or refinancing to Seller for the acquisition, development, 
construction, ownership, operation, maintenance or leasing o f  the Plant. 

Force Majeure Event: means an event, condition or circumstance described in Section 
14.1. 

Forced Outage: means an unplanned component failure, trmsmission system failure, or 
other condition that requires all or a portion of the Plant or the Interconnection Facilities to be 
removed from service immediately. 



Government Agency: means any federal, state, locaI, territorial, tribal or municipal 
government and any department, commission, board, bureau, agency, instrumentality, judicial or 
administrative body thereof having jurisdiction over the Plant, Buyer or Seller, as the case may 
be. 

Governmental Approval: means my authorization, consent, approval, license, ruling, 
permit, exemption, variance, order, judgment, decree, declarations of or reguIation by my 
Government Agency relating to the acquisition, development, ownership, leasing, occupation, 
construction, start-up, testing, operation or maintenance of the Plant or to the execution, delivery 
or performance of this Agreement. 

GPU: means GPU Energy - Pennsylvania Electric Company. 

Interconnection Agreement: means the interconnection agreement into which Seller 
must enter with GPU, as more fuily described. in ArticIe 7 of this Agreement. 

~atercomection Facilities: means a11 the facilities installed for the purpose of 
interconnecting the Plant to Point of Metering, including, but not limited to all transformers and 

, associated equipment, relay and switching equipment, and safety equipment. 

Investment Grade: has the meaning assigned to such term in Section 17.1(f). 

kW: means Kilowatt. 

kwh: means Kilowatt hour. 

Law: means any statute, law, rule or regulation or any judicial or administrative 
interpretation thereof having the effect of the foregoing imposed by a Government Agency, 
whether in effect now or at my time in the fbture. 

Letter of Credit: means an irrevocabIe standby letter of credit, issued by a financial 
institution acceptable to Buyer or Seller, as the case may be, on terms reasonably acceptable to 
Buyer or Seller, as the case may ba For purposes of this definition, an institution shall be 
deemed acceptable to both Parties if it has (i) a capital surplus of at least Fifky Million Dollars 
($50,ij0OI0OOj, or (iij a corporate rating horn at ieast one nationaiiy recognized statistical ratings 
organization that is at least hvestrnent Grade. 

Loeationsl Marginal Price: means the hourly integrated market clearing price for 
energy at the Penelec Transmission Zone, as calculated by PJM. 

Meters: has the meaning set forth in Section 8.2. 

Month: means a calendar month. 

MW: means megawatt. 

MWh: Msgawatt hour. 



Name Plate Capacity Rating: means the sum, expressed in MWs, of the manufacturer's 
rated electric energy output of each of the generating units comprising the Plant. 

Operntiag Procedures: has the meaning provided in Section 5.6. 

Party: has the meaning set forth in the preamble to th is  Agreement. 

PECO SettIement Funding: means the hnd established pursuant to Paragraph 41 of the 
Joint Petition for Settlement approved in the PECO Energy /Unicorn merger proceeding 
(Pennsylvania Public Utility Commission Docket A-1 2 055OF0147), administered by the 
Sustainable Development Fund of Pennsylvania and known as the Pennsylvania Wind 
Development Program. 

Person: means any individuai, corporation, partnership, limited liability company, joint 
venture, trust, unincorporated organization or Government Agency or any business entity whose 
existence may be authorized by a Government Agency, 

PJM: means the PJM Interconnection, L.L.C, or the Office of Interconnection of the 
PJM Interconnection, L.L.C. 

PJM Requirements: means all PJM Agreements, all tariffs, operational nianuals, rules 
and regulations established by PJM, and the normal business practices, as they may be amended 
and modified fiom time to time, of PM. 

Planned Outage: means the removal of all or a portion of the Plant, the substation or the 
Interconnection Facilities from service to perfonn repairs that are scheduted in advance and have 
a predetermined duration (e.g., overhauls, inspections and testing). 

Plant: means the Se1lerYs wind turbines, supervisory control and data acquisiti~n system, 
and other facilities and equipment located in Somerset County, Penn~ylvania 

Point of Metering: means the interconnection point with GPU, which is more filly 
described in the hterconnection Agreement. 

PPUC: means the Pennsylvania Public Utility Commission or my swc;cssr?r 
organization. 

Press Release: Means a press release, announcement, or other publication in any media. 

Prime Rate: Has the meaning provided in Section 20.2@). 

Prudent Industry Practice: means any of the practices, methods, standards and acts 
(including, but nat limited to, the practices, methods and acts engaged in or approved by a 
significant portion of the electric power generation industry in the United States) that, at a 
particular time, in the exercise of reasonable judgment in light of the facts known or that should 
reasonably have been known at the time a decisian wassmade, could have been expected to 
accompIish the desired result consistent with good business practices, reliability, economy, 
safety and expedition, and applicable Governmental Approvals and Law, 
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Reliability Assurance Agreement: means the Reliability Assurance Agreement Among 
Load Serving Entities in the P N  control area, dated as of June 2,1997, as &ended and 
hereafter amended. 

Seller: has the meaning provided in the preamble to this Agreement, 

Station Service Power - Retail: means electric energy used to operate the Plmt other 
than such electric energy generated by the Plant, whether the Plant is generating electric energy 

. . ornot. 

Station Service Power - Non-Retail: means electric energy used to operate the Plant 
that is generated by the Plant. 

'Taxes: has the meaning provided in Article 11. 

Transmission Services: means services that allow a transrnissian service customer to 
use-the transmission facilities of other electric utilities to efficiently and economically utilize 
generation resources to reliably s w e  its loads and to deliver energy to another transmission 
customer. 

Unforced Capacity: has the meaning set forth in the Reliability Assurance Agreement. 

ARTICLE 2 
TERM, FINANCIAL CLOSING, COMMENCEMENT 

OF OPERATION, AND CFkEDIT SUIPPORT 

2.1 Term 

This Agreement will become effective as of the Effective Date and will continue in effect 
for a period ending on the date that is 20 years from the last Day of the Month during which the 
Commercial Operation Date occurs (the "TT"), unless otherwise extended or terminated in 
accordance with the provisions of this Agreement. To the extent that, after the Commercial 
Operation Date of the Plant. seller is prevented or delayed in delivering Elechical Qntput 
associated with the Name Plate Capacity Rating by a Force Majeure Event in accordance with 
Sacti~ii 14,1, then the Term will t z  extended by the period of such Force lviajeure Evenr, on a 
Day-for-Day basis for each Day on which a Force Majeure Event continues for more than eight 
hours. 

2.2 Designated Start Date 

The "Desimated Start Date" will be December 20,2001, as such date may be extended 
on a Day-for-Day basis for any delay in achieving the ~ommercial Operation Date that resuits 
&om (a) a Force Majeure Event, @) aaelivery Excuse or (c) an Emergency Condition. 

2.3 Commencement of beration 

The respective rights and obligations of Buyer and Seller relating to the comercia1 
operation of the Plant will commence on the Commercial Operation of the first wind turbine. 



2.4 Pavments for Delaved Commercial Operation 

2.5 Seller's Credit Sup@ 

Seller will provide Buyer Gth the fallowing and for the following periods: 



ARTICLE 3 
EARLY TERMINATION RIGHTS 

3.1 Seller's Early Termination Riahts 

Seller may terminate this Agreement if it has compIied with the requirements of Section 

3.2 Earlv Termination Ri~hts before Commercial (heration Date 

Buyer may terminate this Agreement without W e r  obligation to Seller if the 

In order to exercise the termination right pursuant to this Section 3.2, the 
Buyer must provide written notice of termination to the Seller 30 Days before the date specified 
for termination and the Agreement will terminate on the effective date of such tenninatioa set 
forth therein (so long as the Commercial Operation Date has not been achieved on or before such 
date of termination). 



3.3 Other Early Termination Rights 

(a) lf any Force Majeue Event claimed by a Party continues for an 
uninterrupted period of mare than 24 Months fiam the date of notice provided by such Party in 
accordance with Section 14.2(a), then the other Party may, at any time following the end of such 
period, terminate this Agreement immediately upon written notice to the affected Party, without 
further obligation by the terminating Party, except as to payment of any costs and liabilities 
incurred before the effective date of such termination; provided, such notice of termination must 
be given during the period that performance continues to be delayed or pravented by the Force 
Maj eure Event. 

(b) Pursuant to Section 4.3(c), - . . 

(c) A Party may terminate this Agreement in accordance with Article 15. 

ARTICLE 4 
SALE AND PURCHASE 

COMMITMENTS; PAYMENT 

41 Sale and Purchase of Enerw. Unforced Caoacitv. Ancillary Services, and Credits 

During the Term of this Agreement, Seller shall deIiver and sell to Buyer and Buyer shaU 
accept and purchase froin Seller (a) the Electrical Output of the Plant; (b) all Credits associated 
with, and to the extent available from, such Electrical Output purchased by Buyer; (c) all 
Unfiorced Capacity, if any, associated with the Plant as determined by P M ,  and (d) all Ancillary 
Services, if any. 

4.2 No Sale to Third Parties 

So tong as no Event of Default has occurred and is continuing with respect to Buyer, 
Seller will not have the right to sell to third parties any of the Electrical Output of the Plant, my 
of the Credits associated with the Plant, any Unforced Capacity associated with the Plant, and 
any Ancillary Services from the Plant. 

From the Commercial Operation Date through 
the end of the First Contract Year 

Contract Year 

Prior to the Commercial Operation Date 

Dollars per MWH 

Locational Marginal Price 



- 
Contract Year I 

Contract Year I 
I Prior to the Commercial Operation  ate 1 

From the Commercial Operation Date through 
.the end of the First Contract Year 



Contract Year 

(c) Seller will pay to Buyer, and Buyer wiil pay to Seller, amounts determined 
as follows in accordance with the following output requirements: 



The actual output of the project calculated as a percentage of the Estimated Annual 
Energy Output for the purpose of determining the One-Year Payment, if any, and Five-Year 
Payment;if any, shall be rounded to the nearest whole percentage as follows: (1) .5 or less will 
be rounded down; (2) greater than -5 will be rounded up. 

Notwithstanding anything to the contrary which may be contained in this Agreement, in 
the event that actuaI output is less than Estimated Annual Energy Output, Buyer's sole remedies 
are as set forth in this Section 4.3(c) and in Section 3.3@). 

4.4 Measurement and Oualitv of E1ectricit.y 

All Electrical Output will be measured at the ~ o i n i  of Metering and will.meet the 
specifications established by the Interconnection Agreerqent, as the same may be amended from 
time .to time. For purposes of monthly billing in accordance with Article 10, Seller will ensure 
that the Meters are read at the end of each Month. 

ARTICLE 5 
OPERATION AND MAINTENANCE OF T m  FACILITY 

5.1 Seller's Core Obliaation 

Seller will operate and maintain, or cause the operation and maintenance of, the Plant in 
accordance with Prudent Industry Practices and otherwise in accordance with this Agreement. 

5.2 Seller's Choice of Operator 

SeUer will, during the Term, only employ or contract with appropriately qudified (as 
determined in Seller's reasonable opinion) personnel for the purposes of operating and 
maintaining the Plant. 



5,3 Planned Outages 

Seller will make co&ercially reasonable efforts not to schedule or conduct any Planned 
Outage during any portion of the Months of May, June, July, August, or September, unless such 
Planned Outage can be scheduled during low-wind periods and the plant capacity factor is 
projected to be below 10%. Seller must notify Buyer by September 15 of each calendar year of 
the schedule for d l  Planned Outages for the following calendar year, 

5.4 Access and Information 

(a) Each Party will keep complete and accurate records and all other data that 
the Parties mutually agree, and memorialize in the Operating Procedures, that will be required by 
either Party for the purpose of proper administration of this Agreement, including without 
limitation metering records, billing records kept in accordance with Section 10.2, and such 
records regarding ownership, management, control, operation and maintenance of the Plant as 
may be required by any applicabIe Law. Each Party will maintain such records for a minimum 
of six (6)  years and for any additional length of time required by any applicable Law. .Subject to 
the confidentiality requirements of Section 17.2, each Party will, upon reasonable request of the 
other Party, provide the other Pirty with prompt reasonable access to records and data that relate 
to this Agreement or either Party's performance of its obligations hereunder- h addition, Seller 
will provide to Buyer &om time to time the foIIowing information with respect to the Plant: 

(i) The manufacturers' guidelines and recommendations for 
maintenance of the Plant equipment; 

(ii) A report summarizing the results o f  maintenance performed dduring 
each Planned Outage and any Forced Outage, and upon request of Buyer any of the technical 
data obtained in connection with such maintenance; 

(iii) Before the Comercia1 Operation Date, on or before the 10th Day 
of each Month, a monthly progress report stating the percentage completion of the Plant and a 
brief summary of construction activity during the prior Month; and 

(iv) Before the Commercial Operation Date, on or before the 10th Day 
of each Month, a monthiy report containing a brief summary of construction activity 
contemplated for the next Month. 

(b) Upon reasonable prior notice (in light of the circumstances) and subject to 
the safety rules and regulations of Seller, Seller will provide Buyer and its authorized agents, 
employees and inspectors with reasonable access to the Plant Site and the Plant: (i) for the 
purpose of reading or testing metering equipment in accordance with Section 8.2, (ii) as 
necessary to witness any required capacity tests in accordance with PJM Requirements necessary 
to determine the amount of Unforced Capacity associated with the Plant, (iii) h connection with 
the operation and maintenance of the Interconnection Facilities, fiv) to provide tours of the Plant 
to customers and other guests of Buyer, and (v) for other reasonable purposes at the reasonable 
request of Buyer. 



5.5 Permits: ComuIiance with Laws 

(a) Subject to the right of Contest, Seller will, at its expense, acquire and 
maintain in effect, £corn any and all Governmental Agencies with junsdicti~n over Seller and/or 
the Plant, all Governmental Approvals, in each case necessary (i) for the construction, operation 
and maintenance of the Plant in accordance with this Agreement and to.pemzit the Plant to 
operate at Name Plate Capacity Rating of a year less hours allowed for Planned 
Outages pursuant to Section 5,3, ad (ii) for Seller to perform its obligations under this 
Agreement. 

(b) Subject to the right of Contest, Seller will, at all times, comply in all 
material respects with all Laws and Governmental Approvals applicable to it andlor to the Plant, 
including a11 environmental laws in effect at any time during the Tern. During the Term of this 
Agreement, Seller shall submit to Buyer's Authorized Representative any formal written notice 
of Seller's vialation of (i) any operating permit issued in connection with the Plant or (ii) any 
federal or state taw or regutation applicable to the Plant, which violation would rnateriaIly 
adversely affect Seller's ability to perform its obligations under this Agreement. 

(c) Subject to the right of Contest, Buyer will, at all times, comply with all 
Laws'necessary for Buyer to perfom its obligations under this Agreement. 

(d) Subject to the right to contest their applicability, both Parties will comply 
with all applicable PJM Requirements. 

5.6 Operatinn Procedures 

Buyer and Seller wilI endeavor to develop written operating procedures ("Onerating 
Procedures") within two (2) months after synchronization with the GPU and PJM systems, which 
Operating Procedures will only be effective if made by mutual written agreement between the 
Parties. The Parties agree that the Operating Procedures they will endeavor to establish will 
cover the protocol under which the Parties will perform their respective obligations under this 
Agreement and will include, but will not be limited to, procedures concerning the following: (I) 
the method of Day-to-Day comunications; (2) key personnel lists for Seller and Buyer; (3) 
Forced Outage and Planned Outage reporting; (4) capacity tests conducted by andlor for PJM 
perfarmed in connection with the determination of the amount of Unforced Capacity associated 
with the Plant; and (6) daily capacity level and Electrical Output reporting. 

As a means of securing effective cooperation and interchanges of information and of 
providing consultation on a prompt and orderly basis between the Parties in connection with 
various administrative, commercial and technical issues which may arise during the performance 
of this Agreement, the Operating Procedures will also provide that the Parties will both appoint 
an authorized representative (with respect to each Party, the "Authorized Re~msentative") and 
may appoint an alternate (with respect to each Party, the "Alternate") to act in its Authorized 
Representative's absence, The Authorized Representatives and AIternates shall be managers 
well experienced with regard to matters relating to the implementation of the Parties' rights and 
obligations under this Agreement with full authority to act for and on behalf of the Parties 
appointing them. Each Party will notify the other in writing of its Authorized Representative and 



Alternate and these appointments will remain in full force and effect until written notice of 
substitution is delivered to the other Party. 

ARTICLE 6 
SCrnIDuLrnG AND DELrvERY . 

6.1 Seller's Deliverv-Related Notice Obli~ations 

Seller will inform Buyer when appropriate of any major limitations, restrictions, 
deratings or outages affecting the Plant for the following Day and will promptly update'Seller's 
notice to the extent of any material ~hanges in this information, with "major" defined as affecting 
more than 20% of the Name PIate Capacity Rating o f  the Plant. 

6.2 ScheduIine/Resuonsibilitv for Generation Imbalance Charges 

6.3 Green-E and Other Environmental Oualitv ~ertification Reauirements 

Seller agrees to use Commercially Reasonable Efforts to conform its operation of the 
Plant to: (i) fall within the parameters contained within the Green3 Certification Requirements 
of the Center for Resource Solutions, $an Francisco, to enable qualification of the Electrical 
Output as renewable energy, as defined in those requirements, and (ii) qualify as renewable 
energy under any other certification requirements by a Governmental Agency or independent 
certification board tbat may become commonly wed to assess the environmental quality of 
electric energy during the Term. 

6.4 Communications 

Within three (3) months following the end of each Contract Year, Seller wilI provide 
Buyer with a detailed report of the actual wind speeds at the Plant site for the preceding Contract 
Year. 

7.1 Interconnection Facilities 

Seller will operate, maintain and control (or cause the aperation, maintenance and control 
by GPU and/or PJM) during the Term at Seller's sole cost and expense all Interconnection 
Facilities located at the Plant site up to, and including, the Point of Metering, and Seller will be 



solely responsible for all of the costs and expenses associated with interconnection of the Plant at 
its Name Plate Capacity Rating up to and including the Point of Metering including the costs of 
any system upgrades beyond the Point of Metering necessary to interconnect with GPU and/or 
PJM for delivery of the Electrical Output to the Point of Metering. 

7.2 Point of Meterin4 

7.3 Risk of Loss: Exclusive Control 

7.4 Interconnection Anreement . I 
Seller must use Commercially Reasonable Efforts to conclude the Interconnection 

Agreement. The Interconnection Agreement must include provisions with respect to (i) the . 

interconnection of the Plant in a timely manner with the GPU and/or P M  systems at the Point of 
Metering; (ii) communications control interfaces between the Plant and Buyer's control center; 
and (iii) providing the Plant with the capability to transmit at least the Name Plate Capacity 

. Rating of the Plant in accordance with the terms of this Agreement. Seller will provide Buyer 
with the interim drafts of the Interconnection Agreement for Buyer's review. The final fonn of 
the Interconnection Agreement will be subject to approval by Buyer, which approval will not be 
unreasonably withheld or delayed and which will be deemed given if Buyer will not have given 
Seller written notice of the Buyer's disapproval and tke reasons therefor within 10 Days of 
receipt s f  such final form by Buyer. Buyer will cooperate with SeIler and provide information as 
reasonably requested by Seller in connection with the negotiation and performance of the 
Interconnection Agreement. 

7.5 Station Service Power - Retail 

Seller will be solely responsible for obtaining and paying for all Station Service Power - 
Retail. 

ARTICLE 8 
METERING 

8.1 Meter Recluirements 

(a) The meters and metering equipment (collectively, the "Meters") at the 
Point of Metering will be installed, maintained and repaired in accordance with the 



Interconnection Agreement and will be owned and operated by GPU in accordance with the 
Interconnection Agreement. Seller must cause the Jnterconnection Agreement to provide that the 
Meters will be installed such that they will measure the Electrical Output on the high side of the 
Plant's step-up transformers at the Point of Metering. Buyer will have no responsibility for the 
ownership, operation, maintenance and control of the Meters. 

(b) The Interconnection Agreement must also provide that the Meters will 
have telemetering equipment that wilI be capable of telemetering data to Buyer. 

. 8.2 Inspection and Testing of the Meters 

(a) Seller will ensure that the Interconnection Agreement provides that 
GPU/PJM must inspect, test and adjust the Meters at least once every calendar year and at a time 
mutually convenient to Buyer and Seller. Seller will provide Buyer with reasonable advance 
notice of, and permit a representative of Buyer to witness and verifly, such inspections, tests and 
adjustments, and will cause GPU andlor PJM to test any adjustments to be made thereto in 
accordance with Section 8.2(c). 

@) In addition to the other inspections and. tests required under Section 8.2(a), 
Seller will cause the Interconnection Agreement to enable the following inspections and tests. 
Upon two weeks' prior written notice by Buyer, Seller will perform additional inspections or 
tests of the Meters. Seller and Buyer will agree on a mutually convenient time for such 
inspections or tests, and Seller will permit a qualified representative of Buyer to inspect or 
witness such testing of the Meters. The actuat expense of any such requested additional 
inspection or testing will be borne by Buyer unless, upon such inspection or testing, the Meters 
are found to register inaccurately by more than+/-0S%, in which event the expense of the 
requested additional inspection or testing will be borne by Seller. 

(c) If, as a result of any test performed in accordance with this Section 8.2 
andlor by GPU and/or.PJM, any of the Meters is found to be registering outside the applicable 
ANSI accuracy standard in effect at the time of the test, such Meter shall be restored to the ANSI 
accuracy standard or an accurate meter substituted and payments pursuant to this Agreement 
shall be conected inP accordance with this Section 8.2(c). Lftfie payments by Buyer to Seller. ' 

must be corrected, as required in this Section 8.2(c), the account between Seller and Buyer shall 
be corrected for a period aqua1 to one-half o f  the elapsed time since the most recent test, up to a 
rnwimum correction period of six months, by applying the percentage of inaccuracy so found. 
If, howaver, the meter became defective or inaccurate at a reasonably ascertainable time since 
thomost recent test, the correction shalI extend back to such time. Should metering equipment at 
any time fail to register, the energy delivered shall be determined from the best available data, 
Seller will cause the Interconnection Agreement to provide that the Meters shall be kept under 
seal, and that such seals may only be broken when the meters are to be tested, adjusted, 
modified, or relocated in accordance with this Agreement and/or the Interconnection Agreement. 
When there is to be any break to a seal, Seller must notify Buyer as soon as possible. 



ARTICLE 9 
COWSSXQNI[NG AJYD TESTING 

9,l seller's Notice and Testing Oblination 

Seller will notify Buyer of the commissioning and initial testing of the Plant and of each 
capacity test thereafter, which tests must be conducted in accordance with the requirements of 
the Interconnection Agreement. 

9.2 Test Energy 

Seller will deliver, tind Buyer will accept, all Electrical Output generated during the 
commJssioning and initial testing of the Plant. Buyer will pay the Locational Marginal Price. 

ARTICLE 10 
BILLING AND PAYNENT 

10.1 Billing 

, SeUer shall be responsible for billing between the Parties and shall bill Buyer for the 
Electrical Output, Unforced Capacity, Ancillary Services, and Credits at the applicable price per 
MWH specified in Section 4.3(a) or Section 4.30). as the case may be, based on the amount of 
Electrical Output delivered to Buyer at the Point of Metering in accordance with Seller's 
readings of the Meters as provided in ~ectidn 4.4. 

(a) Seller shill bill Buyer by the tenth (10th) Day of each Month for all 
Glectrical Output, Unforced Capacity, Ancillary Services, snd Credits sold and purchased under 
this Agreement during the previous Month. Seller shall promptly provide a copy of the invoice 
for each month to Buyer by facsimile and US first class mail. If Buyer, in good faith, disputes 
the amount of any such invoice or any part thereof, Buyer will pay to Seller such amount as it 
acknowfedges is correct. IfBuyer disputes the amount due, Buyer shall provide supporting 
documentation to verify the amount paid. Upon the Partias' resolution of any accounting 
discrep.mcy or rlisageemz$, E ~ y r  a d  Se!!er gget:  te s d t k  tht: a~tstaading ba!mce which is 
due within five Business Days following such resolution. If it is ultimately determined that 
Buyer owes the disputed amount, Buyer shall pay Seller the amount with interest, as determined 
below. 

(b) Buyer's payment under this Agreement will be due on the fixst Business 
Day that is at least 15 Days following the date of the invoice.and must be made by electronic 
hnd transfer to Seller's account. Payments received after the due date shall be considered late 
and shaft bear interest .on the payment due at a rate equal to the prime rate (the "Prime Rate") 
plus two percent.(2%) as pubfished in the Wall Street Journal &om time to time, times the 
number of Days elapsed fiom and including the Day after the due date, to and including the 
payment date. Nternatively, any overpayment to Seller made by Buyer arising solely out of an 
error made by Seller shall be reimbursed to Buyer with interest at a rate equal to the Prime Rate 
plus two percent (2%) times the number of Days elapsed from and including the Day after the 



Day overpayment was made by Buyer to and including the date of reimbursement by Seller to 
Buyer. 

( c )  Each Party shall have the right &om time to time, upon written request and 
at its own expense, to audit the other Party's books and records to verifjl the information 
provided by that Party under this Article 10. 

(d) Any claim based upon error in any statement must be made within two (2) 
years of the date of the invoice in which. the error first occurred. Following such two (2) year 
period, the invoice and payments related thereto shall be final. 

ARTICLE 11 
T M S ,  FEES, AND TAX CREDITS 

Seller will pay or cause to be paid all taxes, fees, levies, assessments, penalties, licenses, 
or charges imposed by any Governmental Agency (collectively, 'Taxes") on or with respect to 
Electrical Output before or at the Point ofMetering. Buyer will pay or cause to be paid all Taxes 
on or with respect to the Electrical Output imposed &er the Point of Metering. In the event 
Seiler is required to remit or pay Taxes that are Buyer's responsibility under this Agreement, 
Buyer shall promptly reimburse Seller for such Taxes. If Buyer is required to remit or pay Taxes 
tbat are Seller's responsibility under this Agreement, then Seller shall promptly reimburse Buyer 

. for such Taxes. Seller will receive and retain any existing or future tax credits or other tax 
benefits available to the owner or operator of the Plant, including all federal income tax credits 
under the Internal Revenue Code of 1986, as amended. 

ARTICLE 12 
WPFWSENTATIONS AND WARRANTIES 

12.1 Representations and Warranties of SeIler 

Seller represents and warrants to Buyer as of the Effective Date as foflows: 

(a) Seller is a limited liability company duly organized, validly existing and in 
good stmding under the laws of the state of Delaware and is qualified ,and in good standing in 
each ~theij i i i~df~iif i i  when t h ~  fdure so to quaIiQ would have a materiai adverse effect upon 
the business or financial condition of Seller or the Plant, and Seller has all requisite power and 
authority to conduct its business, to own its properties and to execute, deliver and perform its 
obligations under this Agreement. 

(b) The execution, delivery, and performance of its obligations under this 
Agreement by Seller have been duly authorized by all necessary action, and do not and will not: 

(i) require any consent or approval of Seller's members or managexs 
which has not been obtained and each such consent and approval that has been obtained is in MI 
force and effect, 

(ii) violate any provision of any law, rule, regulation, order, writ, 
judgment, injunction, decree, determination, o t  award having applicability to Seller or any 



provision of the organizational documents of Seller, the violation of which could reasonably be 
expected to have a material adverse effect on the ability of Seller to perfom its obligations under 
this Agreement, 

(iii) result in a breach of or constitute a default under any provision of 
the organizational doeurnents of Seller, 

(iv) result in a breach of or constitute a default under any agreement 
relating to the management or affairs of Seller or any indenture or loan or credit agreement or 
any other agreement, lease, or instrument to which Seller is a party or by which Seller or its 
properties or assets may be bound or affected, the breach or default of which could reasonably be 
expected to have a material adverse effect on the ability of Seller to perform its obiigations under 
this Ag~ernent, or 

(v) result in, or require the creation'or imposition of any mortgage, 
deed of trust, pledge, lien, security interest, or other charge or encumbrance of any nature (other . 
than as may be contemplated by this Agreement) upon or with respect to any of the assets or 
properties of Seller now owned or hereafter acquired, the creation or imposition of which could 
reasonably be expected to have a material adverse effect on the ability of Seller to perform its 
obligations under this Agreement. 

(c) This Agreement constitutes a legal, valid and binding obligation of Seller 
and is enforceable against SelIer in accordance with its terms, except as may be limited by 
baduuptcy, insolvency, reorganization, moratorium or other similar laws relating to or affecting 
the rights of creditors generally and except as the enforceability of this Agreement is subject to . 
the application of (i) general principles of equity (regardless of whether considered in a 
proceeding in equity or at law), including, without limitation, the possible unavailability of 
specific performance, injunctive relief or any other equitable remedy and (ii) concepts of 
materiality, reasonableness, good faith and fair dealing, 

(d) - There is no pending or, to the best of SeIler's knowledge, threatened 
action or proceeding affecting Seller before any court, Governmental Agency or arbitrator that 
could reasonably be expected to have a material adverse effect on the ability of Seller to perform 
its obligations hereunder, or that purports to affect the.fegality, validity or enfnrceabi!ity of his 
Agreement. 

12.2 Reuresentations and Warranties of Buyer 

Buyer rapresents and wasrants to SeIler as of the Effective Date as folIows: 

(a) Buyer is a limited liability company duly organized and validly existing 
under the laws of the Commonwealth of Pennsylvania and has the full legal right, power and 
authority to conduct its business, to own its properties and to execute, deliver and perform its 
obligations under this Agreement. 

(b) The execution, delivery, and performance of its obligations under this 
Agreement by Buyer have been duly authorized by all necessary corporate action, and do not and 
will not: 



(i) require any consent or approvd of Buyer's board of directors or 
any Buyer member or shareholder which has not been obtained and each such consent and 
approval that has been obtained is in fill force and effect, 

(ii) vialate any provision of my law, rule, regulation, order, writ, 
judgment, injunction, decree, determination, or award having apphability to Buyer, the violation 
of which couId reasonably be expected to have a material adverse effect on tha ability of Buyer 
to perfonn its obligations under this Agreement, 

(iii) result in a breach of or constitute a default under any provision of 
the organizational documents of Buyer, 

(iv) result in a breach of or constitute a default under any agreement ' . 
relating to the management or affairs of Buyer or any indenture or loan or credit agreement or 
any other agreement, lease, or instrument to which Buyer is a party or by which Buyer or its 
properties or assets may be bound or affected, the breach or default of which could reasonably be 
expected to have a material adverse effect on the ability of Buyer to perfmm its obligations under 
this Agreement, or 

(v) result in, or require, the creation or imposition of any mortgage, 
deed of trust, pledge, lien, security interest, or other charge or encumbrance of any nature (other 
than as may be contemplated by this Agreenient) upon or with respect to my of the assets or 
properties of Buyer now owned or hereafter acquired, the creation or imposition of which could 
reasonably be expected to have a material adverse effect on the ability of Buyer to perform its 
obligations under this Agreement. 

(c) This Agreement constitutes a legal, valid and binding obligation of Buyer 
and is enforceable against Buyer in accordance with its terms, except as may be limited by 
bankruptcy, insolvency, reorganization, moratorium or other similar laws relating to or affecting 
the rights of creditors generally and except as the enfarceability of this Agreement is subject to 
the application of (i) general principles of equity (regardless of whether considered in a 
proceeding in equity or at law), including, without limitation, the possible unavailability of 
specific performance, injunctive relief or any other equitable remedy and (ii) concepts of 
materiality, reasonableness, good faith and fair dealing. 

(d) There is no pending or, to the best of Buyer's knowledge, threatened 
action or proceeding a f f e c h  Buyer before any court, Govemmentaf Agency or arbitrator that 
could reasonably be expected to have a material adverse effect on the financial condition or 
operations of Buyer or the ability of Buyer to perform its obligations hereunder, or that purports 
to affect the legality, validity or enforceability of this Agreement. 



ARTICLE 13 
INSURANCE 

1 3.1 Insurance Re4 uired 

Seller will carry and maintain or cause to be carried and maintined no less than the 
following insurance coverages applicable to all operations undertaken by Seller and Seller's 
personnel in the minimum amounts (limits) indicated: 

a. A Property All Risk Insurance Policy in an amout equal to the fill replacement 
value of the Plant for "a11 risks" of physical loss or damage except as hereinafter provided, , 

including coverage for earth movement, flood, boiler and machinery, transit and off-site storage 
accident exposure, but excluding any equipment owned or leased by Buyer and its subcontractors 
and their personal propeity. The policy may contah separate sublimits and deductibles subject 
to insurance company underwriting guidelines. The policy will be maintained in accordance 
with terms generally available in the insurance market for electric generating facilities. Subject 

, to insurance company underwriting and approval, Business Intemption shall be provided and 
maintained by Seller in an amount covering a period of indemnity equal to twelve f 12) months. 
Such B~lsiness htewuption insurance shall only apply in the event of physical loss or damage to 
the PSant caused by an insured peril under the policy. In the event a loss is sustained under the 
policy, such loss will be adjusted by Seller. 

b. Minimum coverage to comply with any statutory obligation imposed by Workers 
Compensation or Occupational Disease Laws, including where applicable, the United States 

' 

Longshoremen's and Harbor Workers' Act, the Federal Employers' Liability .Act and the Jones 
Act. 

c. A policy of insurance on a standard form with a commercial insurer reasonably 
acceptable to Buyer providing Commercial General Liability coverage in an amount of not less 

d. A policy of insurance an a standard form with a commercial insurer reasonabIy 
acceptable to Buyer pr~viding automobile liability coverage in an amount of not less than 
$ t ,000,000 per occurrence. . 

e. An excess liability insurance poticy covering employer's liability, commercial 
general liability, and business auto Iiability, 
aggregate for bodily injury and property damage. 

Such minimum limits may be satisfied either by primary insurance or by any combination 
of primary and excess/umbrella insurance. The required insurance coverages wiI1 be in effect on 
or before the commencement of on site construction of the Plant and will be maintained in effect 
throughout the Term of this Agreement. 

13.2 Evidence and S c o ~ e  of Insurance 

(a) Seller will annually cause each insurer or authorized agent to provide 
Buyer with two original copies of insurance certificates reasonably acceptable to Buyer 



evidencing the effectiveness of the insurance coverages required to be maintained. A complete 
copy of each policy will be provided to Buyer upon request. 

(b) All such insurance policies will: 

(i) name Buyer as cm additional insured (except in the case of 
worker's compensation insurance); 

(ii) provide that Buyer will receive fiom each insurer 30 Days' prior 
written notice of non-renewal, cancellation OE, or significant modification to, any of such policies 
(except that such notice period will be 20 Days in case of non-payment of premiums); and 

. (iii) provide a waiver of any rights o f  subrogation against Buyer, its 
Affiliates and their officers, directors, agents, subcontractors, and employees. 

The insurance certificates will indicate that the insurance policies have been endorsed as 
described above. 

(c) All policies will be written by one or more nationally reputable insurance 
companies authorized to do business in Pennsylvania and be rated B+VII or higher by A,M. Best 
Company or Lloyds Companies or other insurers reasonably acceptable to Buyer, 

(d) Buyer will receive certificates for all insurance policies required by this 
Article 13 before the start of construction of the Plant except for the Operational AIl Risk policy, 
wbich certificate or certificates Buyer must receive before to the Commercial Operation Date. 

. (e) All policib will be written on an occurrence basis unless procured h r n  
AEGIS on a claims made basis. Policies will contain an endorsement that Seller's policy will be 
primary as respects construction and operations of the Plant regardless of like coverages, if any; 
canied by Buyer. 

(f) Buyer may request Seller to require that any insurance obtained and 
maintained by a third party operator of the Plant name Buyer as an additional insured, with any 
cost for such coverage payable by Buyer. 

(g) Seller will notify Buyer of the insurance company (and any replacement 
thereof) from which Seller obtains its Commercial or Comprehensive General Liability insurance 
and, if Buyer desires to obtain Commercial ar Comprehensive General Liability insurance from 
the same insurance company (or any replacement thereof), Seller will comply with Buyer's 
reasonable requests for information concerning such coverages which assist Buyer in obtaining 
insurance f?om the same such insurance company. 

13.3 Term and Modification of Insurance 

(a) In the event that the third party liability insurance required pursuant to the 
Commercial General Liability policy, and/or the ExcesdUrnbrella Liability policy is on a 
''claims made" basis and not on an occurrence basis, such insurance will provide for a retroactive 
date and continuing "tail" coverage not later than the Effective Date and such insurance will be 



maintained by Seller, with a retroactive date not later than the retroactive date required above, 
far a minimum of five years &er the Term. 

(b) If the designated coverage, or relatively comparable coverage, are 
unavailable on reasonable comercia1 terms, Seller will provide to Buyer detailed information as 
to the maximum amount of available coverage that it is able to purchase and will be required to 
obtain Buyer's consent as to the adequacy of said coverage under the circumstances at the t h e ,  
which consent Buyer will not unreqsonably withhold or delay. 

During the Term of  this Agreement, and subject to the requirements of the Financing 
Documents and the rights or remedies of the Financing Parties thereunder, Seller will apply the 
proceeds of any such property insurance policies received for damages to the Plant to the repair 
of the Plant;.provided that during the last five Contract Years o f  the Term, (A) Seller will apply 
such proceeds to the repair of the Plant if (i) such proceeds are miXcient (less applicable 
deductibles) to fully repair the Plant, (ii) the repair can be completed within one (1) ye%, and 
(iii) the value of the damage to the Plant is Iess than fifty percent (50%) of the value of the Plant, 
or (B) Seller will reimburse Buyer for the unavoidable liquidated damages owed by Buyer under 
its fo&vard contracts for the energy output &om the Plant provided that Seller receives complete 
documentation supporting such liquidated damages and provided fwrther that Seller's liability 
under this Section 13.4(B) shall not exceed 

ARTICLE 14 
FORCE MAJEURE EVENT 

14.1 Force Maieure Event Defined 

(a) As used in this Agreement, 'Torce Maieure Event" means, causes or 
events that are beyond the reasonable control of, and without the fault or negligence of, the Party 
claiming such Force Majeure Event, including, without limitation, natural disasters; fire; 
lightening stlrikes that damage the wind turbines; earthquake; cold weather below -20°C; acts of 
God; unusually severe actions of the elements such as floods, hurricanes, or tornadoes; sabotage; 
terrorism; war; riots or public disorders; strikes or other labor disputes; and actions or failures to 
act of any Governmental Agency (including expropriation and requisition), to the extent such 
cause or event prevents or delays performance of any obligation imposed on the Party claiming 
such Force Majeure Event (other than an obligation to pay money). 

(b) Force Majeure Event does not include: (i) causes or events affecting the 
performance of third-party suppliers of goods or services except to the extent caused by an event 
that otherwise is a Force Majeme Event under subsection (a) of this Section 14,1, (ii) the 
unavailabiiity of equipment that would have been avoided by compliance with Prudent Industry 
Practices by the Party claiming the Force Majeure Event, (5) changes in market conditions and 
actions or failures to act of any Governmental Agency that affect the price of energy, capacity or 
transmission, (iv) the failure to timely apply far or to obtain Governmental Approvals that Seller 



knows or should know on the Effec the  Date are required for the construction or operation of the 
Plant, or (v) my Delivery Excuse. 

14.2 A~~licabil i tv of Force Maieure Event 

Neither Party will be in breach or liable for any delay or failure in its performance under 
this Agreement to the extent such performancs is prevented or delayed due to a Force Majeure 
Event, provided that: 

(a) the non-performing Party will give the other Party written notice within 48 
hours of the commencement of the Force Majeure Event, with details to be supplied within 10 
Days after the commencement of the Force Majeqe Event further describing the particulars of 
the occurrence of the Force Majeure Event; 

@) the delay in performance wilI be of no greater scope and of no longer 
duration than is directIy caused by the Force Majeure Event; 

(c) the Party whose performance is delayed or prevented will proceed with 
Cornmercialfy Reasonable Efforts to overcome the events or circumstances preventing or 
delaying performance and will provide weekly written progress reports to the other Party during 
the period that performance is delayed or prevented describing actions taken and to be taken to 
remedy the consequences of the Force Majdure Event, the schedule for such actions and the 
expected date by which performance will no longer be affected by the Force Majeu~e Event; and 

(d) when the performance of the Party claiming the Force Majeure event is no 
longer being delayed or prevented, that Party will give the other Party written notice to that 
effect. 

(e) Under no event shall the Force Majeure provisions of the Agreement give ' 

Seller any right to payment beyond that which is  earned by Seller due to Seller's actual provision 
to Buyer of the Electrical Output, Unforced Capacity, Ancillary Services, and Credits associated 
with, the Plant at the prices and under the terms and conditions set forth in this Agreement. 

1;S.l Event of Default 

(a) The occurrence of any one of the following will camtitate an Event of 
Default with respect to Seller: 

(i) Seller faiis to make payments for undisputed amounts due under 
this Agreement to Buyer within 10 Days after notice fiom Buyer that such payment is unpaid and 
due; 

(ii) Seller fails to comply with any material provision of this 
Agreement (other than the obligation to pay money when due), and such failure continues 
uncured for 30 Days after notice thereof by Buyer, provided that if such failure is not capable of 



being cured within such period of 30 Days with the exercise of reasonable diligence, Lhen such 
cure period will be extended for an additional reasonable period of time (not to exceed 180 Days) 
so long as Seller is exercising reasonable diligence to cure such failure; 

(iii) Seller (a) admits in writing its inability to pay its debts as such 
debts become due; (b) makes a general assignment or an arrangement or composition with or for 
the benefit of its creditors; (c) fails to controvert in a timely and appropriate manner, or 
acquiesce in wdting to, any petition filed against such Party under any bankruptcy or similar law; 
or (d) takes any action for the purpose af effecting any of the foiegoing; 

(iv) A proceeding or case is commenced, without the application or 
consent of Seller, in any court of competent jurisdiction, seeking: (a) its liquidation, 
reorganization of its debts, dissolution or winding-up, or the composition or readjustment of its 
debts; (b) the appointment of a receiver, custodian, liquidator or the like of Seller or of all or any 
substantial part of its assets; or (c) similar relief in respect of Seller under any law relating to 
bankroptcy, insolvency, reorganization of its debts, winding-up, composition or adjustment of 
debt, and such proceeding remains in effect, for a period of 90 Days; 

(v) Any representation made by Seller under Section 12.1 is false in 
any material respect when made and Seller fails to remedy such false representation within 30 
Days after notice thereof by Buyer; 

(vi) The u~nforceability, termination prior to its stated term or 
repudiation of any Letter of Credit provided pursuant'to Section 2.6 or Credit Support for 
Seller's performance under this Agreement unless such Credit Support is replaced in form and 
substance wasonably satisfactory to Buyer within five (5) Business Days after such 
unenforceability, termination or repudiation; 

(vii) The bankruptcy, insofvency, reorganization, arrangement, 
composition, readjustment, liquidation, dissolution or similar proceeding with respect to any 
entity providing any Latter of Credit or Credit Support for Seller's performance under this 
Agreement (whether under any present or future statute, law, or regulation), including the 
appointment of any tmstee, receiver, custodian or the like of such entity or all or any substautid 
part of its assets unless such Letter of Credit or Credit Support is replaced in form and substance 
and by an, entity reasonably satisfactory to Buyer within five45) Business Days after such 
proceeding; 

(viii) Seller fails to deliver Credit Support or a Letter of Credit in the 
amounts and on the dates required by Section 2.6; 

(ix) Abandonment of the construction of the PIant for any period in 
excess of 30 consecutive Days, except in the case of a Force Majeure Event in which case the 
provisions of Section 14 shall apply; or 

(x) Abandonment o f  the operation of the Plant for any period in excess 
of 30 consecutive Days, except in the case of (i) a Force Majeure Event in which case the 
provisions of Section 14 shall apply, or (ii) the last five Contract Ysars of the Term in which 
case the provisions of Section 13.4 shall apply. 



(b) The occurrence of any one of the following will constitute an Event of 
Default with respect to Buyer: 

(i) Buyer fails to make payments for undisputed amounts due under 
this Agreement to Seller within 10 Days after notice from Seller that such payment is unpaid and 
due; 

(ii) Buyer fails to comply with any material provision of this 
Agreement (other than the obligation to pay money when due), and such failure continues 
uncured for 30 Days after notice thereof by Seller, provided that if such failure is not capable of 
being cured within such period of 30 Days with the exercise of reasonable diligence, then such 
cure period will be extended for an additional reasonable period of time (not to exceed Z 80 Days) 
so long as Buyer is exercising reasonable diligence to cure such failure; 

(iii) Buyer (a) admits in writing its inability to pay its debts as such 
debts become due; (b) makes a general assignment or an arrangement or composition with or for 
the benefit of its creditors; (c) fails to controvert in a timely and appropriate manner, or 
acquiesce in writing ta, any petition filed against such Party under any bankruptcy or similar law; 
or (d) takes any action for the purpose of effecting any of the foregoing; 

(iv) A proceeding or case is commenced, without the application or 
consent &Buyer, in any court of competent jurisdiction, seeking: (a) its liquidation, 
reorganization of its debt, dissolution or winding up, or composition or readjustment of its debt; 
(b) the appointment of a receiver, custodian, liquidator or the like of Buyer or of all or any 
substantial part of its assets; or (c) similar relief in respect of Buyer under any law relating to 
bankruptcy, insolvency, reorganization of its debts, winding-up, composition or adjustment of 
debts, and such proceeding remains in effect, for a period of 90 Days; 

(v) The unenforceability, expiration, termination or repudiation of any 
Credit Support for Buyer's performance under this Agreement unless such Credit Support is 
replaced in form and substance satisfactory toSeller and the Financing Parties within five (5) 
Business Days (or such shorter period as required by the Financing Parties under the Financing 
Documents) after such unenforceablfity, expiration, termination or repudiation; 

jvi) The bankruptcy, insolvency, reorganization, arrangement, 
composition, readjustment, liquidation, dissolution or s'imilar proc eeding with respect to any . 
entity providing any Credit Support for Buyer's performance under this' Agreement (whether 
under any present or future statute, law, or regulation), including the appointment of any trustee, 
receiver, custodian or the like of such entity or a11 or any substantial part of its assets unless such 
Credit Support is replaced in form and substrlnce and by an entity satisfactory to Seller and the 
Financing Parties within five (5) Business Days (or such shorter period as required by the 
Financing Parties under the Financing Documents) after such proceeding; or 

(vii) Any representation made by Buyer under Section 12.2 is false in 
any material respect when made and Buyer fails to remedy such false representation within 30 
Days after notice thereof by Seller. 



1 5.2 Remedies for Default 

If an Event of Default occurs with respect to a defaulting Party at any time during the 
Term, the non-defaulting Party may, for so Iong as the Event of Default is continuing, (i) deliver 
a written notice that establishes a date (which date will be no earlier than 30 Days stfler the Nan- 
Defaulting Party delivers notice) on which this Agreement will be terminated if such Event of 
Default is still continuing, (ii) withhold any payments due in respect of this Agreement and 
(iii) pursue any other remedies available at law or in equity, except to the extent such remedies 
ara expressly limited by this Agreement. 

15.3 Financing Partv Cure Ribts  

Buyer's right to exercise the option to terminate this Agreernent pursuant to Section 15.2 
is subject to Buyer's first delivering to the Financing Parties, simultaneously with delivery 
thereofto Seller, notice of Seller's failure to cure the Seller Event of Default and Buyer's intent 
to terminate as a result there& Each Financing Party shall have the option to cure such Seller 
Event of Default within ninety (90) Days after receipt of such notice or to cause the Financing 
Parties' designee to assume this Agreement. If the Financing Parties desire to cause their 
designee to assume this Agreement, they shall provide notice to that effect within ninety (90) 
days after receipt i f  13uyer7s notice to the Financing Parties of the Seller Event of Default. In 
either such case, Buyer's right to terminate this Agreerne~t shall be of no further farce and effect . 
upon the cure by the Financing Parties of such default. 

ARTICLE 16 
INDEMNIFXCATION AND LIABILWY 

16.1 Indemnification 

(a) Each Party will indemnify, defend and hold the other Party and its 
officers, directors, Ad?liat&, agents, employees, contracton and subcontractors, harmless ftom 
and against any and a11 CIaims, to the extent caused by any act or omission of the indemni%g 
Party or the .hdemni@ng Party's own officers, directors, Affiliates, agents, employees, 
contractors or subcontractors or to the extent such Claims arise out of or are in any m w e r  
connected with the performance of this Agreement by such indemnifjing Party. 

(b) Notwithstanding anything to thecontrary in this Agreement, each Party 
wiIl indernniQ, defend and hold harmless the other Party &om any Claims arising from the 
Electrical Output that occw when risk of loss of the Electtical Output is vested in the 
indenmifling Party. 

(c) Nothing in the foregoing provisions of this Section 16.1 will be construed 
to require one Party to this Agreement to indemnifjr the other Party to this Agreement or its 
officers, directors, Affiliates, agents, employees, oontracton and subcontractors for any cost or 
expense that is to be borne by such other ~arty~brsuant to any express provision of this 
Agreement or for injury or damage caused by the negligence or willful misconduct of the other 
Party or its officers, directors, Affiliates, agents, employees, contractors and subcontractors. 



(a) Any fines, penalties or other casts incurred by either Party or such Party's 
agents, employees or subcontractors for non-compliance by such Party, its agents, employees or 
subcontractors with the requirements of any Laws or Governmental Approvals will not be 
reimbursed by the other Party but will be the soIe responsibility of such non-complying Paity. 

(b) Lfsuch fines, penalties or other costs are assessed against Buyer by any 
Governmental Agency or court of competent jurisdiction due to the non-compliance by Seller 
with any Laws or Governmental Approvals, Seller will indemnify and hold harmless Buyer 
against any and all tosses, liabilities, damages and claims suffered or incurred because of the 
failure of Seller to comply therewith, subject to refund in the went that Sdler or Buyer prevails 
in any Contest described below. Seller will also rsimburse Buyer for any and all legal or other 
expenses' (including attorneys' fees) reasonably incurred by Buyer in connection with such 
losses, liabilities, damages and claims. 

(c) If such fines, penalties or other casts are assessed against Seller by my 
Governmental Agency or court of competent jurisdiction due to the non-compliance by Buyer 
with any Laws or Governmental Approvals, Buyer will indemni;Fy and hold harmiess Seller 
againlst any and dl losses, liabilities, damages and claims suffered or incurred because of the 
failure of Buyer to comply therewith, subject to refund in the event that Buyer or Seller prevails 
in any Contest described below. Buyer will also reimburse Seller for any and ail legal or other 
expenses (including attorneys' fees) reasonably incurred by Seller in connection with such 
losses, iiabilities, damages and claims. 

(d) In the case of Section 15@) and (c), either Party will, upon written notice 
to the other Party, have the right to reasonably Contest in the name of either or both Parties, as 
required, or to require the other Party to reasonably Contest, the assessment of such fines, 
penalties or costs and the Party requesting such Contest will be responsible for any costs and 
expenses (including the costs and expenses of the other Party) relating to such Contest. 

(a) Each Party acknowledges and agrees that in no event. wi!! =y ?&.rim, 
sharehoider, member, manager, owner, officer, director, employee or affiliate of either Party be 
personally liable to the other Party for any payments, obligations, or performance due under this 
Agreempt or my breach or failure o f  performance of either Party and the sole recourse for 
payment or performance of the obligations under this Agreement wilI be against Seller or Buyer 
and each of their respective assets and not against any other Person, except for such Iiability as 
expressly assumed by a .  assignee pursuant to an assignment o f  this Agreement in accordance 
with the terns hereof. 

(b) Each Party acknowledges and a p e s  that, after the Commercial Operation 
Date, SelIer will be held harmless against, any claims, damages or liabilities o f  any kind resulting 
from a Forced Outage or other failure to provide and deliver the ElectricaI Qutput to Buyer other 
than (i) as reflected in the calc&atian of the payments specified in Section 4.3 or pursuant to 
Section 16.1. Seller will not be liable for or deemed in breach of this Agreement to the extent 



the performance of its obligations under this Agreement is delayed or prevented by a Delivery 
IBxcuse or Emergency Condition. 

(c) THE EXPRESS REMEDY, PAYMENT OBLIGATIONS, OR 
M E A S W  OF DAMAGES SET FORTH IN THIS AGREEMENT W I U  BE THE SOLE AM) a 

EXCLUSlVE = M E W  WITH RESPECT TO SUCH SECTIONS IN ACCORDANCE NTH 
TI33 TERMS AND CONDITIONS OF SUCH SECTIONS. ACCORDINGLY, EACH 
PARTY'S LJABLLITY WILL BE LIMITED AS SET FORTH IN SUCH SECTIONS AND ALL 
OTHER REMEDIES OR DAMAGES AT LAW OR DN EQUITY FOR THE SAME DAMAGE 
OR INJURY NOT PERMITTED BY SUCH SECTIONS ARE WAIVED, UNLESS 
EXPRESSLY PROVIDED IN THIS AGREEMENT, N E I m R  PARTY WILL BE L W L E  
TO THE OTH3R FOR CONSEQUENTIAL, INCIDENTAL, PUNITIVE, EXEMPLARY OR 
DDXECT DAMAGES SUFFERED BY THAT PARTY OR BY ANY CUSTOMER OR ANY 
.PURCHASER OF THAT PARTY, LOST PROFITS OR OTHER 'BUS][NESS INTERRUPTION 
DAMAGES, BY STATUTE, IN TORT OR CONTRACT,.UNDER ANY INDEMNITY . 

PROVISION OR OTHERWISE (EXCEPT TO THE EXTENT THAT AN I N ~ ~ M N I F ~ G  
PARTY PURSUANT TO TEE PROVISIONS OF SECTION 16.1 HEMOF IS OBLIGATED 
TO EIDEMMFY AGAINST THIRD PARTY CLAIMS NOT ARlSING 0.UT OF 
CONJ'IUCTS W H  THE INDEMNIFIED PARTY FOR CONSEQUENTIAL, INCIDENTAL, 
PUNITrVE, EXEMPLARY OR INDIRECT DAMAGES OR LOST PROFITS OR OTHER 
BUSMSS INTERRUPTION DAMAGES). IT IS THE INTENT OF THE PARTIES THAT 
THE LIMlTATIONS HEREIN IMqOSED ON REMEDIES AND THE MEASURE OF 
DAMAGES BE WITHOUT REGARX) TO THE CAUSE OR CAUSES RELATED THERETO, 
.INCLUDING, WITHOUT LIMITATION, TEE NEGLIGENCE OF ANY PARTY, WHETHER 
SUCH NEGLIGENCE BE SOLE, JOINT OR CONCURRENT, OR ACTIVE OR PASSIVE. 
TO THE EXTENT ANY DAMAGES REQUL1IED TO BE PAID HEREUNDER ARE 
LIQULDAm, THE PARTIES ACKNOWLEDGE TIFAT THE DAMAGES ARE, DEFICULT 
OR IMPOSSlBLE TO DETERMINE, OTHERWISE OBTAINING AN ADEQUATE 
RXMEDY IS INCONVENlENT AND THE LIQUIDATED DAMAGES CONSTITUTE A 
REASONABLE APPROXIMA,TION OF THE HARM OR LOSS. 

(d) The provisions of this Section 16 will survive the tednatioqof this 
Agreement. 

ARTICLE 17 
GENERAL 

17.1 Assignment 

(a) This Agreement may not be assigned by either Party without the prior 
Written approval of the other Party, which shall not be unreasonably withheld, 

(b) Notwithstanding Section 17.l(a), Seller will have the right, without the 
consent of Buyer, to assign all of its rights, interests and obligations under this Agreement with 
respect to all or any portion of the Plant to an owner trust or an equity investment vehicle or as 
security to a lender for the purpose of providing financing or refinancing for all or such portion 



of the Plant (and in connection therewith, Buyer shall execute and deliver to the Financing 
Parties a consent agreement in a form reasonably requested by the Financing Parties). 

(c) The foregoing restrictions shall not prohibit the sale of membership 
interests in Seller to third parties. 

(d) No assignment of this Agreement or of the rights or obligations by Selk 
will relieve Seller of liability for any breach by the assignee or for any other failure by the 
assignee to perform its obligations hereunder. 

(e) Notwithstanding Section 17.l(a), Buyer will have the right, without 
consent of Seller, to sell all or part of the Electrical Output, Unforced Capacity, Ancillary 
Services, andlor Credits to be purchased pursuant to this Agreement to utilities or other third . 

parties in any lawfil fashion. Regardless of any such sale, Buyer shall at all times remain liable 
for all obligations undertaken to Seller under the terms of this Agreement, incIuding, without 
limitation, the purchase of the Electrical Output and associated Credits. 

(fj Notwithstanding Section 17.l(a), Buyer will have the right, without the 
consent of Seller, to assign all of its rights and obligations to an AEliate, as long as such 
Afftliate has a corporate rating from at least one nationally recognized statistical ratings 
organization that is at least '%vestment Grade." "Lnvestment G~ade" means a rating of at least 
BBB by Standard & Poor's Rating Group or Baa3 by Moody's Investors Service. Buyer will 
also have the right, without the consent of Seller, to assign all of its rights and obligations to an 
AffiIiate that does not have an Investment Grade corporate rating from one nationallyrecognized 
statistical ratings organization, as long as the Affiliate provides to Seller either: (1) a parent 
guarantee as long as such parent has a corporate rating fiom at least one nationally recogidzed . 

statistical ratings organization that is at least Investment Grade (which parent guarantee shall 
provide that any rights of subrogation shall not be exercised before the payment under the 
guarantee is made) or letter of credit in the amount of Six Million Dollars ($6,000,000) 
commencing as of the effective date of the assignment and assumption and effective through the 
earlier of, (i) the 45th Day following the end of the T a m  of this Agreement, and (ii) the date that 
the Affiliate-assignee obtains an Investment Grade corporate rating from a nationally recognized 
statistical ratings agency, or (2) other Credit Support acceptable to Seller. 

(g) The assigning Party shall give prompt written notice to the other Party of 
any assignment which does not require the consent of the other Party. Any assignment in 
violation of this Section 17.1 will be void and of no fdrce or effect. 

17.2 Confidentiality 

Any information provided by either Party to the other Party pursuant to this Agreement 
and labeled "CONFDENTW' will be utilized by the receiving Party solely in connection with 
the purposes ofthis Agreement and will not be disclosed by the receiving Party to any third 
party, except with the providing Party's consent, and upon request of the providing Party will be 
.returned thereto, except that the receiving Party wilt not be obligated to return any such 
information contained in documents generated by the receiving Partythat: (1) reflect or refer to 
confidential information provided by the disclosing Party; and (2) are stored e leckonica~~ by the 



receiving Party. With respect to any such retained electronicaIly stored confidential information, 
the receiving Party will continue to comply with the obligations of this Section 17.2. 
Notwithstanding, the Parties acknowledge and agree that such confidential information may be 
disdosed to actual and prospective Financing Parties, suppliers and potential suppliers of major 
equipment to the Plant and other third parties as may be necessary for Buyer and Seller to 
perform their obligations under this Agreement and the Financing Documents. To the extent that 
such disclosures are necessary, the Parties also agree that they will in disclosing such 
information seek to preserve the confidentiality of such disclosures. This provision will not 
prevent either Party from providing any confidential information received from the other Party to 
any court in accordance with a proper discovery request or in response to the reasonable request 
of any Governmental Agency charged with regulating the disclosing Party's affdrs, provided. 
that, if feasible, the disclosing Party will give prior notice to the other Party of such disclosure 
and, if so requested by such other Party, will have used all reasonabie efforts to oppose or resist 
the requested disclosure, as appropriate under the circumstances, or to otherwise make such 
disclosure pursuant to a protective order or other similar m g e m e n t  for confidentiality. 

17.3 Several Oblirzations 

Except when specifically stated in this Agreement to be otherwise, the duties, obligations, 
and liabilities of the Parties are intended to be several and not joint or collective. Nothing in the 
Agreement shall be construed to create an association, trust, partnership, fiduciary relationship, 
or joint venture or impose a trust or partnership duty, obligation or liability or agency 
relationship on or with regard to either Seller or Buyer. Each Party shaIl be liable for its own 
obIigatioas under this Agreement. Any undertaking by one Party to the other Party under any 
provision of this.Agreement shall not constitute the dedication of the electrical system or any 
portion thereof of either Party to the public or to the other Party, its customers, or any other 
person or entity. 

17.4 Notices 

Any notice of a routine character in connection with the delivery of electric energy or the 
operation of the Plant may be given in such manner as may be mutually agreeable between the 
Parties' Authorized Representatives. Any formal notice, demand, request, or co rn~ i ca t i on  
required or authorized by this Agreement shall he ddiwxed ir, w-iting either by ha.&, facsirniie, 
overnight courier or mailed by certified mail, return receipt requested, with postage prepaid, to 
the foIlowing addresses: 

Exelon Power Team 
300 Exelon Way 
Kennett Square Pa. 19348 
Attn.: Noel H. Trask . 
Phone: 6 10-765-6649 
Facsimile: 6 10-765-7649 

Somerset Windpower LLC 
1 00 1 McKinney, Suite 1740 
Houston, TX 77002 



claim, dispute, ar controversy would not be barred by the applicable statute of limitations), the 
Parties may agree, but neither Party will have any obligation to agree, to submit the dispute to 
biding arbitration. Any agreement to arbitrate a dispute must be evidenced by a writing signed 
by both Parties. Each Party will have the right to designate an arbitrator of its choice, who need 
not be from the American Arbitration Association ("AAA") panel of arbitrators but who (a) will 
be an expert in the independent power electric generation field and (b) will not have been 
previously an employee or agent of or consultant or counsel to either Party and will not have a 
direct or indirect interest in either Party or the subject matter of the arbitration, Such designation 
will be made by notice to the other Party and to the AAA within 10 Days or, in the case of 
payment disputes, five Days after the date of the giving of notice of the demand for arbitration. 
The arbitrators designated by the Parties will designate a third arbitrator, who will have a 
background in legal and judicial matters (and who will act as chairman), within 10 Days or, in 
the case of payment disputes, five Days after the date of the designation of the fast of the 
arbitrators to be designated by the Parties, and the arbitration will be decided by.the three 
arbitrators. Ethe two arbitrators cannot or do not select a third independent arbitrator within 
such period, either Party may apply. to the AAA for the purpose of appointing any person listed 
with the APLA as the third independent arbitrator under the expedited rules ofthe AAA. Such 
arbitration will be held in alternating locations of the home offices of the Parties, commencing 
with Buyer's home office, or in any other mutually agreed upon location. The rules of the .&!A 
will apply to the extent not inconsistent with the rules herein specified. Each Party will bear its 
awn expenses (including attorneys' fees) with respect to the arbitration, unless the arbitrator 
decides Qn a different allocation of expenses. The arbitrators will designate the Party to bear the 
expenses of the arbitrators or the respective amounts of such expense to be borne by each Party. 

(c) Each Party understands that this Agreement contains an agreement to 
arbitrate with respect to specified disputes that the Parties mutually agree to arbitrate. Any 
award of the arbitrators may be enforced by the Party in whose favor such award is made in any 
court of competent jurisdiction. 

(d) Unless otherwise agreed in writing, each Party wilt diligently continue to 
perform its obligations under this Agreement during the pendency of any disputes or arbitration 
proceedings so long as all undisputed amounts payable hereunder have been paid. . 

17.8 N o P o w e r  Svstem 

This Agreement shall not be construed to provide any residual value to either Party or its 
successors or any other Party, for rights to, use of, or benefits from the other Party's system 
following expiration of this Agreement, 

No Third Partv Beneficiary 

No provisions of this Agreement shall in any way inure to the benefit of any customer, or 
any other third party so as to constitute any such person as a third-party beneficiary under this 
agreement, or of any one or more of the terns of this Agreement or otherwise give rise to any 
cause of action in any person not a Party hereto, 

Somerset 23067497.D0C 



17.10 Entire Agreement; Modification and Waiver; Severability 

This Agreement and the other agreements refend to herein, constitute the entire 
agreement between the Parties relating to at: transaction described in this Agreement and 
supersede any and all prior oral or written understandings. No addition to or modification of any 
provision of this Agreement shall be binding upon either Pwty, and neither Party shall be 
deemed to have waived any provision of this Agreement or any remedy available to it unless 
such addition, modification or waiver is in writing and signed by a duly authorized officer of 
such Party. 

If any term ofthis Agreement is found to be unenforceable, this Agreement will remain 
in full force and effect except that the unenforceable term will be replaced, by good faith 
agreement of the Parties, with an enfqrceable term as similar as possible to the unenforceable 
term. 

17.1 1 Naming Rights 

Buyer shall have the right to name the Plant subject to the consent of Seller, such consent 
not to be unreasonably withheld. Each Press Release, community benefit or public relations 
activity, program or event of any kind whatsoever, which makes any reference to the PIant shall 
include a prominent statement that the Plant is being "developed by Somerset Windpower UC." 

[Signature page follows] 



M WITNESS WHEWQF, the Parties have caused this Agreement to be duty executed as of the 
day and year first above written. 

Somerset Windpower, ILL3 Exelon Generation Company, LLC 



BEFORE THE PUBLIC UTILITIES COMMISSION 
OF THE STATE OF SOUTH DAKOTA p~$\Fv .$ k* @ * hS 

I 

IN THE MATTER OF THE COMPLAINT FILED ) C:n\~TkB . , ,.-. '. + ' *rJi ::- 8 $71 , d  ' 'H . L a - , 2 . ' = .  tP?j ' 
BY SUPERIOR RENEWABLE ENERGY LLC ) 

4 FB.k$~ CL, /b,e.,jiht~.ijl C' 

ET AL. AGAINST MONTANA DAKOTA ) Docket No. EL04-016 
UTILITIES CO. REGARDING THE JAVA 1 
WIND PROJECT ) 

CERTIFICATE OF SERVICE 

This is to certify that on March 1 1,2005, a copy S~~perior Renewable Energy LLCYs 

Reb~lttal Testimony of Jeff Ferguson was forwarded to the following electroilically and United 

States mail, in accordance with South Daltota Codified Law: 

Mr. David Gerdes 
Attonley at Law 
PO Box 160 
Pierre, SD 57501 
dag@,magt.com 

Attonley for Montana Daltota Utilities 

Mr. Alan D. Dietrich 
Vice President-Legal Adininistration 
Northwestern Corporation 
125 S. Daltota Ave. Suite 1100 
Sioux Falls, SD 57104 
alan.dietricl~@,i101-t1~wester~~.co~~~ 

Mr. Cllristopher Clark 
Assistant General Counsel 
Nol-tl~em States Power Company d/b/a Excel 
Energy 
800 Nicollet Mall, Suite 3000 
Minneapolis, MN 55402 
christo~her.b.clar1~@,excelei1erg~/.com 

Ms. Suzan M. Stewart 
Senior Managing Attonley 
MidAmerican Energy Company 
PO Box 778 
Sioux City, IA 5 1 102-0778 
SMStewa~$@midam~erican.com 

Mr. Steven Helmers 
Senior Vice President and General Co~msel 
Black Hills Corporation 
625 Ninth Street 
Rapid, SD 57701 
sl~elmers@,gl~-co~y.com 

Donald Ball 
Assistant Vice President-Regulatory Affairs 
Montana Dakota Utilities Co. 
400 N. 4t" Street 
Bismarck, ND 58501 
don.ball@,ind~~.co~~~ 



3 15 S. Phillips Ave. 
Sioux Falls, SD 57 104 
605-336-3075 


