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BEFORE THE PUBLIC UTILITIES COMMISSION 
OF THE STATE OF SOUTH DAKOTA 

) 
IN THE MATTER OF THE COMPLAINT FILED ) 
BY SUPERIOR RENEWABLE ENERGY LLC 1 
ET AL. AGAINST MONTANA DAKOTA ) Docket No. EL0 
UTILITIES CO. REGARDING THE JAVA ) 
WIND PROJECT ) 

SUPERIOR RENEWABLE ENERGY LLC' S AND JAVA LLC'S MOTION TO COMPEL 

Pursuant to Section 20: 10:O 122.01 of the So~~t l l  Dakota Pulblic Utility Cormnission's 
Administrative R~lles, Coinplainants S~lpeiior Renewable Energy LLC and Java LLC 
(collectively "Suyerior") move for an order to coinpel Respondent Montana-Dakota Utilities Co. 
("Montaila-Dalcota") to respond to certain inteisogatoiies served ~ ~ p o n  Montana-Dakota on or 
about July 16, 2004. The particular inteisogatoiy that is the s~lbject of this motion is Number 1. 
IT1 sulppoi? of that motion, Sulperior states as follows: 

1. S~lpeiior's lilten-ogatoiy No. 1 asked Montana-Dakota to provide the following 
infoilnation relative to Montana-Dakota's power puu-chase agreements: 

Regarding the load and capability data, noted as Appendix "A", 
that was submitted by MDU to the Mid-Continent Area Power 
Pool ("MAPP") as of Jan~lary 1, 2004, for iilclusion in the 2004 
MAPP Regional Reliability Co~u~cil  Report on Coordinated Bulk 
Power Supply Program (EM-4 1 I), for line 1 8, Full Responsibility 
Pulrcl~ases, please provide a copy of all of MDU1s existing energy 
and capacity pulrchase contracts for each year identified in the 
table (2003- 10 13). In addition, for each contract, please specify 
the following details for each year identified in the table (2003- 
2013): 

a. When was the agreement fully executed by each party? 
b. What is the start date, end date and terms of the pulrchase? 
c. What is the capacity payment in $/lcW-month and $/ltW-year? 
d. What inonths of the year is the capacity being purchased? 
e. What is the energy payment in $/MWh? 
f. Are there any additional transactional costs, for example 
trai~smission or ailcillaiy service costs? 



g. Does the agreement contain a periodic nomillation provision 
and or any other provision that provides flexibility to modify the 
amount of capacity being pmchased? 
11. What are the tennillation provisions in the agreement? 

2. Montana-Dakota answered this intel-sogatory as follows: "All power p~u-chase 
agreeixents are business confidential information." Montana-Dakota went on to q~lote from line 
18 (titled "Full Responsibility PL~-chases") of its s~lbrnission to the 2004 MAPP Regional 
Reliability Co~ulcil Repoi-t on Coordinated Bullc Power S~lpply Progran (EIA-411). See 
Montana-Dalota Utilities Co. Szperior Renewable Energy Data Request Dated Jzilj) 16, 2004. 
As this document was publicly available, none of the provided information was newly disclosed 
to Sutperior. 

3. Although the lnaiil point of the intell-ogatoly was to obtain the power p~lrchase 
contracts, Montana-Daltota failed to provide them to S~iperior. Montana-Daltota also failed to 
provide Sulpelior with inuch of the infomation abo~lt the contracts req~lested in the intell-ogatory. 
For exainple, part "a." of the intei-rogatoly plainly states that Montana-Dakota is to disclose the 
date that the contracts were fillly executed by the parties. Montana-Dakota's responses are 
vague, saying for exanple with respect to one contract only that "[iln Jan~lary 2004, Montana- 
Dakota signed.. ." witllo~lt stating if or when the co~mter parties signed. The responses also fail 
to distinguish between exec~ltion date and effective date. lil the sane vein, Montana-Dakota 
failed to respond to the portion of the intelsogatory seelung details about flexibility in the 
amounts of capacity being pmchased. 

4. From the infolmation that Montana-Dakota did provide in its response, S~~perior 
can see that two of the contracts have been in place since well before S~~perior first contacted 
Montana-Dakota a b o ~ ~ t  a power p~~rchase agreement for the Java Wind Facility. These contracts 
are with Basin Electric Power Cooperative and the Westem Area Power Administration. The 
other two coiltracts are with the Oinal~a P~~b l i c  Power District (the "Oinal~a PPA's"). The 
Omaha PPA's were puiyoi-tedly entered into in "Jan~wy 2004'-at or abo~lt the sane time that 
Superior was tiying to negotiate a power p~lrchase agreement for the Java Wind Facility. These 
responses are so vague that S~~perior cannot discem the extent to which these contl-acts relate to 
or were influenced by S~lperior's efforts to obtain a power pu~rchase agreement with Montana- 
Dakota. See Montnrzn-Dakota Utilities Co. Szperiov Rerzewable Energy Data Request Dated 
Jz~ljl 16, 2004, Resporzse No. 1. 

5 .  Because of MDUYs expressed concerns about confidentiality, the parties entered 
into a confidentiality agreement that strictly controls the disclosme and use of the contracts by 
S~iperior. A copy of this confidentiality agreement is attached as Exhibit "'A" and inco~yorated 
by reference for all purposes. 

6 .  Notwithstanding the execution of tlis confidentiality agreement, Montana-Dakota 
still refwed to provide Su~pelior with copies of the contracts, despite repeated req~lests made by 
couilsel for Sulperior. In an effoi-t to co~llpromise, S~lpelior proposed that Montana-Dakota not 



provide the contracts to S~~pelior  b~l t  instead disclose to Su~peiior certain hfolination abo~lt the 
contracts and the circumstances s~m-ounding tl~eir negotiation and exec~ltion. Montana-Dakota 
refused to accept this compromise proposal, making a co~u~tei-proposal that would fill-her restrict 
the type of information abo~lt the contracts that it would disclose. S~perior rejected tlis 
co~ultel-proposal, believing that its oiiginal proposal was fair and reasonable and fiu-ther believing 
that the infolination Montana-Dakota proposed to witldlold was ligldy relevant to the issues 
raised by Sulperior in this proceeding. A copy of the letters to and fioin co~uxel for Montana- 
Daltota and S~lpeiior relative to these proposals is attached as Exlibits "B" and "C" and 
incorporated by reference. 

7. Section 20:10:01:22.01 of the Coi~unission's General R~lles of Practice provides 
that "[tlhe talting and use of discovery shall be in the same maimer as in the circuit co~u-ts of tlis 
state." 

8. SDCL 15-6-26(b) of the rules of proced~ue for So~lt11 Dakota Circuit Co~u-ts states 
as follows: 

Parties may obtain discovely regarding any matter, not privileged, 
which is relevant to the stlbject inatter iilvolved in the pending 
action, whether it relates to the claim or defense of the party 
seelting discovely or to the claim or defense of any other party, 
iilcluding the existence, description, nature, custody, condition and 
location of any boolts, doc~lments, or other tangible things and the 
identity and location of persons having lulowledge of any 
discoverable matter. It is not gro~md for objection that the 
infoiination sougl~t will be inadmissible at the trial if the 
iilfolination sougl~t appears reasonably calculated to lead to the 
discovely of admissible evidence. 

9. Other than Montana-Dakota ' s statement that the power p~u-chase contracts that are 
the s~lbject of the disp~lted intell-ogatoiy are "business confidential" in nature, Montana-Dakota 
has made no other wlitten objection based on privilege, burden or expense. Moreover, Montana- 
Dakota never objected to S~lpeiior's interrogatory based cn relevancy, a circtunstance not at all 
sulyrising consideling that Montana-Daltota expressly relied ~lpon these contracts when it 
calculated its avoided costs. 

10. For example, Montana-Dakota uses two of the contracts to support its own 
avoided cost calculation. In a docuuneilt titled "Montana-Dakota Utilities Co. Estimated Avoided 
Costs" that Montana-Dakota provided to Stlperior on or abo~lt October 20, 2004, Montana- 
Daltota stated: 



Montana-Daltota's C~ment Plan for Reso~trce Additions 

Montana-Daltota ' s existing power p~lrchase contracts include the 
following: 
1. Power purchased from the Antelope Valley Station Generating 
Ullit No. 2, 
2. Capacity received from Western Area Power Administration, 
3. Pealting capacity p~u-chased fioin Oinal~a Public Power District, 
and 
4. Baseload capacity and energy pmchased from Oinalla P~~b l i c  
Power District. 

With these power purchase contracts and its existing generating 
units, MontaimDaltota will not need additional capacity ~ultil 
2011. 

(Einphasis added). A copy of tlis doc~linent is attached to tlis motion as Exlibit "D." Exlibit 
"D" will be referred to hereinafter from time to time as the "MDU Avoided Cost Doc~unent." 

1 1. In other words, Montana-Dakota says that the arno~mt of avoided capacity costs 
payable to Superior tlu-ough 2009 based on these contracts is $0.00. Montana-Daltota then goes 
on to say that as a result of the planned consti~~ction of a new coal-fired plant in 2010, avoided 
costs of capacity payable to S~lperior iise froin $0.00 ($11~~-year) for years 2005-2009 to 
$338.33 ($/lw-yea-) for years 2010 tlu-ougll 2015. See Table 2 of tlze MDU Avoided Cost 
Doczinzent, Page 4. 

12. Having relied ~lpon these contracts to s~1ppoi-t its avoided cost calculation, 
Montana-Daltota cannot under any reading of law or equity prevent Superior froin obtaining 
these contracts to verify that they say and do all of the tlings that Montana-Dakota claims. As 
this Coininissioil has recogized, this proceeding is adversaiy in nature. As sucl~, the 
Coininission's rules give Suyerior all of the rigl~ts to discover the facts that are given to a civil 
litigant in Soutll Dakota co~u-ts. See Section 20:10:01:22.01 of tlze Conznzission's Ger~eral Rules 
of Practice. Those rules clearly provide that parties like S~~peiior  may have discoveiy as to "any 
matter, not privileged, which is relevant to the s~lbject matter involved in the pending action." 
SDCL 15-6-26(b). See also Kannp v. St. Pazd Fire & Marine Irzs., 436 N.W.2d 17, 20 
(S.D.1989). As a core coinponent of Montana-Dakota's own avoided costs calculations, these 
contracts are lligl~ly relevant to tlis proceeding. 

13. To the extent that the alleged "business confidential" nature of the contracts might 
provide a basis for Montana-Daltota to witld~old the contracts from discoveiy, the parties have 
already executed a confidentiality agreement to accoimnodate Montana-Dakota's concern. In 
considering tllis issue, however, this Coinmission should take into account that SDCL 15-6-26(b) 
does not recognize my light to witlihold otl~envise discoverable information based on business 
confidentiality. Unless such infoi~nation is s~lbject to a recognized privilege like the doctor- 



patient privilege, or fits one of the explicit exceptions set forth 111 SDCL 15-6-26, it m~wt be 
produced. See e.g. Kc~arzip 436 N. K 2d at 20. 

14. To illustrate fiu-ther the reasons why S~~perior needs to review the contracts, 
consider the effect on Montana-Dakota's avoided cost of energy if there is m y  flexibility in the 
amount of capacity to be pmcl~ased and delivered to Montana-Dakota under the contracts. 
FERC's Order No. 69 imnplementing the Pulblic Utility Regulatory Policies Act of 1978 
("PURPA) inaltes f ir~n capacity p~u-chases a key piece of the avoided cost determination: 

In the proposed ~-ule, the Coinmission stated that if a q~lalifymg 
facility offers energy of sufficient reliability and with sufficient 
legally enforceable guarantees of deliverability to pennit the 

'purchasing electric utility to avoid the need to consb-~~ct a 
generating plant, to enable it to build a smaller, less expensive 
plant, or to purchase lessfi~wz power from anotlzer utility than it 
~voz~ld otl7envise Imve pz~rclzased, then the rates for p~u-chase from 
the qualifjmg facility must include the avoided capacity and 
energy costs. As indicated by the preceding discussion, the 
Colmnission continues to believe that these principles are valid 
and appropriate, and that they properly fillfill the mandate of the 
stat~lte. 

Small Power Proclz~ction and Cogemration Facilities; Regzdations I~nplernerzti~zg Section 
210 of the Public Utility Regzilatoq/ Policies Act of 1978; Order No. 69, 1977-81 FERC Stats. & 
Regs. 11 30,128, at 30,883, 45 Fed. Reg. 12214 (February 25, 1980) (hereinafter "FERC Order 
69") (elnphasis added). 

15. As FERC Order 69 makes clear, in order for evely kilowatt-hour of capacity 
identified in Montai~a-Dakota's interrogatory responses not to be avoided and therefore not to be 
included as part of the price payable to Superior, such capacity must be contracted for on a pure 
"take or pay" basis. In order to be treated as take or pay, the capacity in the contracts ~ n ~ ~ s t  not be 
s~~bject  to any nomination, sched~~ling, cancellation or similar terms that would enable Montana- 
Dakota to purchase less than the fill1 contract q~mtit ies or that would enable Omaha Pcblic. 
Power District to deliver less than the fill1 contract q~lantities. Because Superior has not seen the 
contracts, it has no way to analyze whether or not this flexibility is present. 

16. Finally, there is another important reason why the contracts and the circ~ul~nstailces 
sull-rounding their negotiation and exec~ltion are significant to this proceeding. Applicable law 
req~ires Montana-Dakota to negotiate in good faith with S~lpelior with respect to a power 
purchase agreement based on avoided cost. In the December 14, 1982 decision and order 
ilnplementing PURPA, the Conmission states that "it agrees with the recormnendations of all 
parties that the Colnmission should play a minimal role in the negotiation of such contracts, a 
role limited to resolving any contract disputes wlich arise between the parties. Irz tlze Matter of 
tli e Investigc~tion of the I71zplenzentatiorz of Certain Reqziirenzents of Title II of the Public Utilities 



Regzilatory Policy Act of 1978 Regarding Cogeneration and S~~zall  Power Production, Decision 
and Order F-3365, at 11 (hereinafter "Order F-3365"). It is axiomatic to tlGs frarneworlt, under 
wl~ich the Conmission's stated role in tlis proceeding is to resolve contract disp~ltes, that both 
pasties to the negotiation of a power purchase agreement are expected to act in good faith. 
Indeed, FERC left it to the states in the first instance to ensure good faith negotiations: 

With regasd to review and enforcement, the Cormnission's role is 
generally limited to ensluing that the State regulatory authority-or 
nomegulated electric utility-established implementation plan is 
consistent wit11 section 210 of PURPA and with the Conmission's 
regulations. Once this is ensured, the State judicial f o r~ms  are 
available to ensure that electric utilities and q~lalifylng facilities are 
dealing in good faith and in a manner consistent wit11 locally- 
established regulation. 

See Policjl Statement Regarding the Cor~znzission's Enforcement Role Under Section 210 of tlze 
Public Utility Regzilatory Policies Act of 1978, 23 FERC 61,304 (1983); see also Central Iowa 
Power Cooperative, et al., 108 FERC 7 61,282 at P 10 (2004) (stating that the Cormnission was 
"pai-ticularly concerned with the strategy of CIPCO, as demonstrated by its member Midland, to 
fight vigorously a QF's right to sell rather tllan negotiate with the QF in good faith"). 

17. lil addition, several states have enacted statutes or proinulgated regulations 
specifically requiring pasties to PURPA contracts to negotiate in good faith. See, e.g. In tlze 
Matter of tlze Petition of hdeperiderzt Energy Producers of IcEnlzo for an Order Increase in the 
Size at P ~ C  a QF Is Entitled to Publislzed Avoided Cost Rates, 2003 Idaho PUC LEXIS 37 at 
'''5 (Masch 28, 2003) (citing Idaho law, agency states that "[s]l~ould a ~~t i l i ty  fail to negotiate in 
good faith with a qualified QF, a conlplaint can be filed with tlis Coimission."); In the Matter 
of the Complair~t of LS Power Corporation Against Nortlzern States Power Conzpany, 1993 
Minn. PUC LEXIS 78 at '"10 (April 12, 1993) (citing state law and regulations, agency states 
that "[a] utility is obligated ulnder both state and federal law to negotiate in good faith wit11 a QF 
developer."); California P~lblic Utilities Conunission, Cor~znzission Rules Regarding Electric 
Utility P~~rchases From Cogei~ei-ation and Small Power f i.od~~ctioiz Facilities, 1382 Cal. PUC 
LEXIS 1202 at '''147 (Jan. 2 1, 1982) ("Protracted negotiations that lead nowhere are exactly what 
this regulatoly scheme [i.e., PURPA] is intended to avoid. The utilities are expected and shall be 
req~lired to bargain conscientiously toward a conclusion."). 

18. S~~pesior believes that that the timing and cisc~unstances sum-oundiag exec~ltion of 
the Omaha PPA's are csitical to a determination regarding Montana-Dakota's good faith. If for 
example, Montana-Dakota entered into the Onlaha PPA's in an effort to frustrate Superior's 
ligllts as a Qualified Facility ~ulder the Public Utilities Regulatoiy Policy Act of 1978, then this 
Conunission may well detelmine that the Omaha PPA's should be disregarded in detennining 
Montana-Daltota's avoided costs. Such frustration could OCCLK if, for example, Montana-Dakota 
deliberately dragged out its discussions wit11 S~lpesior regarding a power purchase agreement so 



that it could secure the Omaha PPAYs and then tell Stlperior that its avoided capacity costs were 
zero. 

19. Althougll this Coim~ission has sufficient a~ltllolity p ~ ~ s u a n t  to Order F-3365 and 
the Coi~xnission's R~lles of Practice to grant Supeiior's motion to comnpel, S~lperior's req~~est for 
the Montana-Dakota power p~u-chase agreements is liltewise supported by FERC's 
implementation of PURPA. Section 292.302(e) of FERC's PURPA regulations provides: 

(e) State Review. 
(I) Any data s~lbmitted by an electric utility under t h s  section 
shall be s~lbject to review by the State regulatory authority wlich 
has ratelnaking a~lthoi-ity over such electric utility. 
(2) In any such review, the electric ~ltility has the b~lrden of 
coming folward with justification for its data. 

18 C.F.R. j 292.302(e) (2004); see also FERC Order No. 69, Snznll Power Production nrzd 
Cog-erzemtion Facilities; Regzilntions h~zplenzerztirzg Section 21 0 of tlze Public Utility Regz~lnto~y 
Policies Act of 1978, Order No. 69, Regzdntions Preamble, 1977-1981 7 30,128, at 30,870 
(adding Section 292.302(e) in response to mmerous commnents coinplaiiing that the proposed 
i-ule did not address the issue of validation of the data to be provided by ~ltilities). Tlis 
regulation places the bulrden squm-ely on Montana-Dakota to provide tlis Coinrnission and 
Supesior with the power p~u-chase agreements to justify its calculation of avoided cost. 

For the reasons set forth herein, S~pel-ior respectfidly requests that the Coinmission grant 
S~~perior' s Motion to Compel and either order Moiltana-Dakota to answer S~~perior' s 
Intei~ogatory No. 1, such answer to include production of the ~ O L K  power p~~rchase agreements 
referenced in the MDU Avoided Cost Doc~lrnent or alteimatively, to order such other relief as tlis 
Colnmission sees fit to grant. 

Respectfully s~~bmnitted, 

DANFORTH, MEIE , L.L.P. 

By: 

Danfoith, Meierheixy & @lenry, L.L.P. 
3 1 5 S o~lt11 Phillips Aven~~e  
Sioux Falls, South Dakota 57104-63 18 
Phone: (605) 336-3075 
Fax: (605) 336-2593 



OF COUNSEL: 

M. Bradford Moody 
James T . Thoinpson 
Watt Beclwoi-t11 Tllompson & Helmeman, L.L.P. 
1010 Lamar, S~lite 1600 
Houston, Texas 77002 
Phone: (713) 333-9108 
Fax: (713) 650-8141 

Linda L. Walsh 
H~ulton & Williams LLP 
1900 I< Street, N. W. 
Waslington, D.C. 20006 
Phone: (202) 955-1526 
Fax: (202) 778-2201 

Attorneys for Szcperior Renewable E~zergy LLC and Java LLC 



i. I , . EXHIBIT 'ccA" : j  
Motion to Compel of 

Superior Renewable Energy, et al. 

BEFORE THE PUBLIC UTILITZES CO.MHZSSXON 
OF TBE STATE OF SOUTH DAKOTA 

IN THE MATTER OF THE FILING BY 1 EL04-016 
SUPERIOR RENEWABLE ENERGY LLC 1 MONTANA-DAKOTA'S 
ET AL AGAINST MONTANA-DAKOTA 1 CONFIDENTIALITY 
UTILITIES CO. REGARDING THE ) AGREEMEXT 
JAVA WIND PROSECT ) 

This Confidentiality Agreement is made as of the day of 
September, 2004, between Superior Renewable Energy, LLC, Java LLC 
(collectively 'Superior") and Montana-Dakota Utilities Co. 
("~ontana-Dakota") . 

RECITAL 

I. Montana-Dakota hereby states that it will, under the 
terms of the following Confidentiality Agreement, allow inspection 
and review of certain data and information claimed by Montana- ' 

Dakota to be of a confidential nature to the signators of this 
Agreement. The information covexed by this Confidentiality 
Agreement is any information sought to be reviewed and required to 
be disclosed pursuant to agreement, rule or order in the referenced 
proceeding. 

2. In connection with this case Superior desires to have 
access to and to review certain documents of Montana-Dakota 
mentioned in paragraph 1 of the Recital. 

3. Montana-Dakota submits that many, if not all, of the 
documents Superior wishes to review contain confidential 
information, trade secrets, proprietary information and/or other 
information which, if disclosed to competitors of Montana-Dakota or 
others, could result in irreparable damage and injury to Montana- 
Dakota. 

4 .  The parties desire to provide a means by which the 
documents described in Recital number 1 can be provided to Superior 
for review without resulting in irreparable damage. or injury to 
Montana-Dakota. 



THEREFORE, Superior and Montana-Dakota agree as follows: 

1. For purposes of this Agreement, the following terms shall 
be defined in the following manner: 

\\DocumentsM shall mean and include all documents, data, 
information, studies, computer programs, and other matters 
both written and electronic furnished in response to any 
interrogatories or requests for. information, subpoenas, 
depositions, ox other modes of discovery that are claimed to 
be a trade secret or confidential in nature and furnished 
under the terms of this Agreement, as constituting trade 
secret, confidential, commercial, and financial information 
(here referred to as l\confidentialN)f and shall neither be 
used nor disclosed except for the purpose of this proceeding, 
and solely in accordance with this Agreement. Any and all 
documents, records or graphic matters of any kind whatsoever 
shall extend to any subsequent compilation, summary, 
quotation, or reproduction thereof prepared at any subsequent 
time in any subsequent form or proceeding, in whole or in 
part. 

To the extent there may be information which Montana-Dakota 
believes requires extraordinary protection beyond that 
provided for in this Agreement, Montana-Dakota shall file the 
information with the Commission, only, under seal together 
with a motion seeking such extraordinary protection. The 
motion shall state the .grounds for seeking the relief and 
advise all other parties'of the request together with a 
description of the subject matter of the material at issue, 
including the identity and date of authorship, 

"Confidential ~nforrnation" shall mean and include any 
documents and all contents thereof which are marked 
Y!ONFIDENTIAL," "PROPRIETARYN or so identified in some similar 
manner by Montana-Dakota. 

'Use of Confidential Information and Persons Entitled to 
Review." AIL confidential information made available pursuant 
to this Agreement may be disclosed to the Commission and its 
staff from time to time as part of this proceeding; provided, 
however, that access to any specific confidential information 
also may be authorized by counsel fo,r Superior, solely for the 



purpose of this pradeadin@; E6 those persons indicated by 
Superior as being its empioyeesYr experts or advisors with a 
need to know in order to participate in the above captioned 
matter. For purposes of this Agreement, disclosure shall be 
strictly limited to persons.employed or retained by Superior 
who are directly involved in this case as an employee, 
attorney, advisor, expert, or witness for Superior. Such 
persons shall be hereinafter referred to as "Authorized 
Persons. " 

(d) "Disclose," "make disclosure ofu or udisclosure" shall mean 
and include the dissemination to any person, fim, corporation 
or other entity of the contents of a document, whether that 
dissemination is by means of the transmittal or transfer of 
the original or a copy of that document or any verbal or other 
dissemination of the contents of said document. No access to 
confidential information shall be authorized under the terms 
of paragraph l(c) of this Agreement until the Authorized 
Person signs a Nondisclosure Agreement in the form that is 
attached and incorporated as Exhibit A. The Nondisclosure 
Agreement shall require the persons to whom disclosure is to 
be made to certify in writing that they have read this 
Agreement and agree to be bound by its terms. The 
Nondisclosure Agreement shall contain the signatory's full 
name, permanent address, and employer, and the name of the 
party with , whom the signatory is associated. This 
Nondisclosure Agreement shall be delivered to counsel for the 
providing party and the Commission at the time of review of 
the documents, or as soon thereafter as practicable. 

2. All Confidential Information and the disclosure thereof 
shall be subject to the following restrictions: 

(a) Superior shall not disclose any Confidential '1nf ormation to 
anyone other than an Authorized Person(s) for the sole purpose 
of his or her review, analysis, participation and decision 
making in the above-captioned matter. 

(b) The foregoing notwithstanding, Superior may not' disclose 
Confidential Information to an Authorized Person (s )  unless, 
prior to the disclosure of such Confidential '~nformation, said 



Authorized Person(s) has signed a Nondisclosure Agreement as 
set forth in Article 1 (dl above. 

3 .  Confidential Information will be marked as such and 
delivered to counsel. Any information sent unmarked and later 
determined by the sender to be confidential shall thereafter be 
treated as confidential information by the recipient, upon notice 
in writing. 

4 .  In 
designation 
Information, 
Information 
appropriate, 

the event Superior objects to Montana-Dakota's 
of a document or its contents as Confidential 
the materials shall be treated as Confidential 

until a contrary ruling by the Commission, or if 
a Court of competent jurisdiction. Prior to the time 

any objection to a designation of Confidential Infomation is 
brought before the Commission or a court of competent jurisdiction 
for resolution, Superior and Montana-Dakota shall attempt to 
resolve the objection by agreement. If Montana-Dakota and Superior 
are unable to reach an agreement; then either of them may bring the 
objection before the Commission or court of competent jurisdiction 
in accordance with the applicable rules of that forum. The party 
bringing the objection before the Commission or court of competent 
jurisdiction has the burden of satisfying the Commission or court 
of the need for protection or production. 

5 .  In the event Superior desires to disclose Confidential 
Information to a person, firm, corporation or entity other than an 
Authorized Person, Superior shall designate the , Confidential 
Information it wishes to disclose, identify the persons or entities 
to whom it wishes to make disclosure and advise Montana-Dakota in 
writing of its desire to make such disclosure. If, after Nontaxa- 
Dakota's receipt of such communication from Superior, Montana- 
Dakota and Superior are unable to agree on the terms and conditions 
of such disclosure, such disclosure may be made only on such terms 
and conditions as the Commission or, if appropriate, a Court of 
competent jurisdiction may order. 

6. Nothing in this Agreement shall preclude Montana-Dakota 
from using or disclosing any of Montana-Dakota's Confidential 
Information for any purpose or to any person. . 



7. Nothing'in this Agreement shall preclude Montana-Dakota 
from refusing to make any disclosure of any Confidential 
Information to Superior even if superior agrees that such 
'disclosure shall be in accordance with the terms of this 
Confidentiality Agreement. If Confidential Information is withheld 
by Montana-Dakota pursuant to this Article 7, Montana-Dakota shall 
provide Superior with a written statement regarding the basis for 
withholding the Confidential Information together with a 
description of the subject matter of the material at issue, 
including the identity and date of authorship. 

8. A11 persons who are afforded access to any confidential 
information by reason of this Agreement shall neither use nor 
disclose the confidential information for purposes of business or 
competition, or any other purpose other than the purposes of 
preparation for and conduct of this proceeding, and then solely as 
contemplated here, and shall take all reasonable precautions to 
keep the confidential information secure and in accordance with the 
purposes and intent of this Agreement. 

9. Any disclosure of confidential information by Montana- 
Dakota pursuant to this Agreement shall not act as a waiver of 
Montana-Dakotar s right to guestion, challenge, and object to the 
admissibility of any and all data, information, studies, and other 
matters furnished under the terms of this Agreement or a Commission 
issued Protective Order on the grounds of relevancy or materiality. 

10. This Agreement shall in no way constitute a waiver of the 
rights of any party or person to contest any assertion or finding 
of trade secret, confidentiality, or privilege, or to appeal any 
determination of the Commission or assertion by a party. 

11. The provisions of this Agreement are specifically 
intended to apply to information supplied by Montana-Dakota to 
Superior pursuant to this proceeding, and to any nonparty in 
possession or control of information belonging to Montana-Dakota 
that supplies documents, testimony, or other information pursuant 
to process issued by the Commission. 

12. Within ten (10) days after the final disposition of the 
case, including any and all appeals therefrom, all hard copy, other 



originals and any reproductions of all documents containing 
Confidential ~nfbmation subject to this Confidentiality Agreement 
shall either be returned to Montana-Dakota or destroyed. 

13. The provisions of this Confidentiality Agreement, insofar 
as they restrict the disclosure and use of Confidential Information 
governed by this Confidentiality Agreement, shall, without the 
written permission of Montana-Dakota or further order of the 
Commission or, if appropriate, a court of competent jurisdiction, 
continue to be binding after the conclusion of the case. . 

14. The obligations of this agreement do not apply to any 
Confidential'1nformation which: 

(a) at the time of disclosure to the recipient or 
thereafter has become part of public knowledge or literature 
without breach of the said obligations by the recipient; 

(b) the recipient can show was in its possession at the 
time 02 disclosure, as evidenced by written records in existence at 
.that time, and was not acquired by it under an obligation of 
confidence; or 

(c) the recipient can show was received by it after the 
time of disclosure hereunder from a third party (other than one 
disclosing on behalf of Montana-Dakota, Superior or their 
affiliates) who could lawful2y do so and who did not derive the 
Confidential Information from Montana-Dakota, Superior or any of 
their affiliates; provided, however, that 

(d) the foregoing exceptions (a) through !c) , inclusive, 
do not apply to (i) specific information merely because it is , 

embraced by or included with other information which falls within 
any one or more of such exceptions; or (ii) any combination of 
information merely because specific in£ ormation (but not the 
combination itself) falls within any one or more of such 
exceptions. 

15. In the event that Superior or any Authorized Person 
acting for Superior is required or requested by any court, 
legislative or administrative body to disclose any Confidential 
Information, then the recipient, party or Authorized Person will 



promptly and prior to disklbs~~e nit&%y Superior and Montana-Dakota 
and shall provide full documentation concerning the disclosure 
sought, so that an appropriate protective order can be sought 
and/or other action can be taken if possible. In the event that a 
protective order is not, or cannot be, obtained, then 

(a) Superior or any Authorized Person acting for Superior 
may disclose to the appropriate body that portion of the 
Confidential Information which it is advised by written outside 
legal advice it is legally required to disclose and shall use 
reasonable efforts to obtain assurances that confidential treatment 
will be accorded the Confidential Information; and 

(b) superior or any Authorized Person acting for Superior 
shall not be liable for such disclosure unless the disclosure was 
caused by or resulted from a previous disclosure by the recipient 
or its representatives that was not permitted by this Agreement. 

16. The attorneys for the parties to this Confidentiality 
Agreement have authority to sign the Agreement and to bind the 
companies and their employees to the terms herein. 

WHEREFORE, the undersigned have set their hands and seals as 
of the first date set forth above. 

MAY, ADAM, GERDES & THOMPSON 

Attorneys for Montana-Dakota Utilities Co. 
503 South Pierre Street 
P.O. Box 160 
Pierre, South Dakota 57501-0160 
Telephone: (605)224-8803 
Telefax: (605) 224-6289  

WATT, BECKWORTH, THOMPSON & HENNEMAN LLP 



Attorneys f o r  Superior Renewable 
Energy LLC and Java LLC 
1010 Lamar, Suite 1600 
Houston, Texas 77002 
Telephone: (713) 333-9108 
Telefax: (713) 650-8141 



EXHIBIT A 

NONDISCLOSURE AGREEMENT 

 he undersigned executes this Nondisclosure ~~reernent for all 
purposes contemplated by Superior Renewable Energy LLC and Montana- 
Dakota Utilities Co. in their ~onfidbntiality Agreement dated the 

day of September, 2004, as follows: 

1. I certify in writing that I have read the aforesaid, 
Confidentiality Agreement between the parties. 

2 .  1 agree to be bound by the terms of that Confidentiality 
Agreement. 

Dated this day of September, 2004. 

Printed Name: 

Permanent Address: 

Employer : 

Name of the Party with whom 
associated: 
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Motion to Compel of 
Superior Renewable Energy, et a]. 

.(A REGISTERED LIMITED LIABILITY PARTNERSHIP) 

ATTORNEYS AT LAW 

1010 LAMAR, SUITE 1600 

HOUSTON, TEXAS 77002 

- 

October 15,2004 

. Via Facsimile (605)224-6289 
and Certtped Mail 
7160 3901 9848 5495 5925 
Return Receipt Requested 

David A. Gerdes, Esq. 
May, Adams, Gerdes & Thompson LLP 
503 South Pierre Street 
Pierre, South Dakota 57501 

Re: In The Matter. of the Filing by Superior Renewable Energy LLC .Against 
Montana Dakota Utilities Co. Regarding the Java Wind Project, PUC Docket No. 
EL04-016 

Dear Mr. Gerdes: 

This letter is a final attempt to find a mutually satisfactory resolution to a discovery 
dispute in the referenced proceeding. This dispute began when your client Montana- 
Dakota Utilities CO. C'MDU") on September 1,2004 refused to provide superior with a 
copy of certain contracts to which MDU is a party. MDU identified these contracts in its 
response to Superior's interrogatory request number one, but provided only summary 
information about their terms and conditions. With a firm date now set by the 
C o m s s i ~ a  fcir hearing Superior's complaint, this issue needs to be resolved quickly, 
either by agreement or, if necessary, by action of the Commission. 

There are four energy and capacity purchase contracts that appear to be in dispute. MDU 
entered into two ofthe contracts subsequent to Superior's efforts to secure a power 
purchase agreement with MDU and axe particularly important in determining MDU's 
avoided costs and also MDU's, good faith in negotiating with Superior. In its written 
response to Superior's first interrogatory, MDU disclosed in summary forin the existence 
of the contracts, the counter parties and an end date. MDU's response further identified 
energy andlor capacity that MDU "would be receiving" or "would purchase" under these 

, contracts but did not disclose the amounts of energy or capacity that had already been 
received or purchased. Even though the interrogatory required MDU to provide Superior 



Mr. David Gerdes 
October 15,2004 
Page 2 

with a copy of the contracts, MDU refused, stating that they "are business confidential in 
nature." 

h subsequent telephone calls, MDU said that Superior is entitled under PURPA to 
receive only "data" .from the contracts and not the contracts themselves. MDU said in 
these phone calls that this data will be used by MDU to make a "genericyy avoided cost 
calculation that it would provide to Superior (with supporting "data") on October 11, 
2004. When Superior received this avoided cost calculation, two things were 
immediately clear: (1) there was no supporting "data" showing how the contracts affected 
or determined avoided cost - only final, conclusory figures for avoided cost, and (2) given 
the figures shown in MDU's previous PURPA-related filings, MDU relied upon these 
contracts when it represented that its avoided cost of energy capacity for years 2005-2009 
is $0.00. 

Although .you told me that MDU would provide "appropriate work papers and 
documentation underlying the calculations" when MJIU delivers the "specific" avoided 
cost figures for the Java Wind Facility, it is not at a .  clear to me what information or 
"data" relative to the contracts will be disclosed. Also, I note that MDU told Superior 
that these work papers would be provided contemporaneously with its "generic" avoided 
cost calculations. Those cost calculations were provided to me on October 1 lth without 
any of these work papers. Now I understand from you that Superior must wait until the 
,"specificw avoided cost figures (based on the wind energy information provided by 
Superior on October 6 ~ )  are disclosed before Superior will receive any backup 
information. That information is supposed to be delivered by MDU to Superior no later 
than October 2 0 ~ ,  assuming MDU adheres to its originally promised two-week time 
fiame. Even with this delay, it remains completely unclear what backup' information or 
"datayy relative to the contracts MDU intends to provide. 

In order to detennine MDU's avoided costs of energy and capacity, Superior must 
perform a thorough and complete review of the contracts. It was no accident that 
Superior asked for these contracts in its very first interrogatory. Superior believes that 
applicable law, including but not limited to PURPA, the SDPUC .Decision and Order and 
the SDPUC ntles of dismvcry give Sqerh r  the right to inspect these coniracts. In the 
same vein, MDU does not have the right to pick and choose which "data" about the 
contracts it will disclose to Superior. Similarly, MDU does not have the ;light to select 
the "data" to include in its avoided cost calculation and which "data" to ignore. 

, Moreover, Superior believes that in an adversary proceeding, Superior is not required to 
take MDU's word with respect to what terms and conditions are contained within the 
contracts. For core information of the type contained in these contracts, Superior's rights' 
to discovery under applicable law entitle it to probe into every detail of these contracts to 
ensure that the facts are well understood and correct. Superior has entered into a 
confidentiality agreement with MDU that will protect MDU's interest in ensuring that 
confidential  orm mat ion is not disclosed to third parties or used by Superior for some 



Mr. David Gerdes 
4 October 15,2004 

Page 3 

purpose outside of this proceeding. The sole objection that MDU made in its 
interrogatory response related to the "business confidential" nature of the contracts. That 
objection appears moot now that the confidentiality agreements are in place. 

Nevertheless, in an effort to work with MDU and to avoid taking the Commission's time 
with a motion to compel, Superior would like to enter into a negotiated solution with 
MDU that bridges the gap between the parties' positions. In lieu of receiving a copy of 
the contracts from MDU, Superior proposes that MDU disclose to Superior on or before 
October 18, 2004 the following information about the contracts: (a) the negotiators and 
signatories for each party, (b). the time period during which negotiations were initiated 
and completed, (c) the effective and execution dates, (c) the term, including any 
cancellation terms and conditions, (d) whether any capacity purchased under the contracts 
is fim capacity or peaking capacity, (d) the nominating and/or scheduling provisions of 
all contracts, (e) any "out" provisions or similar provisions that would enable either party 
to take more, less or none of the maximum quantity specified in the contract for either 
energy or capacity, (f) a statement of the actual amounts of energy and capacity received 
by MDU under the contracts relative to the energy and capacity amounts listed by MDU 
in its interrogatory response, (g) copies of all MDU internal memoratIda or 

, correspondence relating to the contracts, and (h) copies of all correspondence between 
the parties relating to the contracts. 

To verify that the information set forth in the preceding paragraph is accurate and 
complete, MDU will submit the contracts to the Commission staff for an in camera 
inspection. The Commission staff will then represent to Superior that the information is 
complete and correct. In the event that the information is not complete and correct, the . 
Commission staff will be given the right to provide Superior with any information in the 
contracts that is either missing or incomplete in the disclosure made by MDU to Superior. 

Please consider tiis proposal carefiilly and advise me at your earliest opportunity,whether 
it is acceptable to MDU. If the parties have not successfully resolved this issue one way 
or the other by October 2 9 ,  Superior has asked me to seek relief fkom the Commission. 

Thmk y ~ u  for yew gr~mpt  zttentioo tiz this matter and I l ~ ~ k  f i i ~ a d  to hearing fiom 
you soon. 

Regards, 

M. Bradford Moody u 



' Mr. David Gerdes 
, October 15,2004 

Page 4 

cc: Superior Renewable Energy LLC 
Attn: John Calaway 
1600 Smith Street, Suite 4240 
Houston, Texas 77002 

Mark Meierhenry 
Danforth, Meierhenry & Meierhenry, L.L.P. 
3 15 South Phillips Avenue 
Sioux Falls, South Dakota 57104-6318 

Linda L. Walsh 
Hunton & Williams LLP 
1900 K Street, N.W. 
Washington, D.C. 20006 
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November 3,2004 

SENT VIA FACSIMILE 

M. Bradford Moody 
Watt, Beckworth & Thompson, LLP 
1010 Lamar, Suite 1600 
Houston, TX 77002 

RE: In The Matter Of The Filing By Superior Renewable Energy, LLC, Against Montana 
Dakota Utilities Company; Regarding The Java Wind Project 
South Dakota PUC Docket: ELO4-016 
Our file: 0069 

Dear Mr. Moody: 

This letter is a response to your e-mail of November 1, 2004, and your letter of October 15, 
2004, regarding a dncovery dispute in the above referenced proceeding. 

The third page of your letter of the 15th proposed disclosures regarding four energy and capacity 
purchase contracts. 

Montana-Dakota Utilities agrees to the general tenor of your proposal but would object to 

._ disclosure of 

a) the negotiators and signatories for each party, 

b) the time period during which negotiations were initiated and completed, 

g) [the provision ofj copies of all Montana-Dakota UtiIities inteinal memorandum 
or correspondence relating to the contracts, and 

h) [the provision ofj copies of all correspondence between the parties relating to 
the contracts. 



A November 3,2004 
Page 2 

Have you contacted the Commission staff yet to inquire whether they would be willing to assist 
us in this resolution? 

I look forward to hearing from you. 

Very truly yours. 

MAY, AD&, GERDES & THOMPSON U P  

BRETT M. KOENECKE 

cc: Don %a11 



EXHIBIT "D" 
Motion to Compel of 

Superior Renewable Energy, et al. 

Montana-Dakota Utilities Co. 
ESTIMATED AVOIDED COSTS 

October 20,2004 

The purpose of this paper is to provide: 

1 The estimated avoided costs on Montana-Dakota's system, solely with respect to the 
energy component, for power purchase from a 31.5 MW (nameplate) wind farm for the 
current calendar year 2004 and e,ach of the next 5 years; and 

2. The estimated capacity costs at the completion of Montana-Dakota's planned capacity 
additions and pianned capacity firm purchases during the succeeding 10 years. 

A detailed description of the assumptions used in the calculations of these energy and capacity 
avoided costs is also given. 

ENERGY AVOIDED COSTS 

The estimated energy avoided costs provided in this paper are the marginal costs, or system 
lambdas, on Montana-Dakota's system for power purchase from a 31 -5 MW (nameplate) wind 
farm. At a certain customer load level, or the corresponding generation level to meet that 
customer demand, marginal cost is the cost of generating the "next" megawatt-hour (MWh) of 
the customer load. Montana-Dakota uses the PROSYM model to calculate the marginal costs. 

PROSYM Model 

The PROSYM Chronological Production Modeling System is a computer model used for electric 
utility analysis and accounting. This computer model simulates the operations of Montana- 
Dakota's electric generating resources to meet the customer demand on an hour-by-hour basis. 
The data input to the model consists of: 

Forecast hour-by-hour customer demand for the time period under study; 
Operational characteristics such as capacity, forced outage rate, maintenance schedule, 
and heat rate; and cost data such as fixed and variable operating and maintenance 
costs, and fuel costs for Montana-Dakota's electric generating resources; and 

0 Data for the power purchases from the wholesale market. 

For each hour under consideration, as in real life situations, PROSYM dispatches the 
generating resources economically to meet customer demand and wholesale purchase 
obligations while maintaining system reliability at that hour. When dispatching the generating 
resources, the model takes into account their maintenance schedules, which are time periods 
when they are planned to be down for regular maintenance, as well as their forced outage rates, 
which are the probability they are down due to mechanical failures. The fuel costs, 
maintenance and operating costs, and other pertinent information are calcuIated at each hour 
and then summed for monthly or yearly periods for reporting purposes. 



Assumotions on the Wind Farm 

The hourly generation profile, or "Gross Production of Farm (MW)" information, of the 31.5 MW 
(nameplate) wind farm provided by Superior on October 6, 2004 was used in this calculation. 
Those data, given for May I, 2003 to September 22,2004, were modeled in PROSYM, as 
follows: 

1. Data for the most recent time period September 2003 - August 2004 were chosen to 
represent the wind farm's generation output for a typical calendar year. This period was 
used for all the years under consideration. 

2. At each hour, the wind farm's output X megawatt (MW) was assumed to be used to 
replace an amount of Montana-Dakota's generation sufficient to serve X / 1 .I5 MW of 
load, taking into account the MAPP minimum reserve requirement of 15 percent. 

3. Montana-Dakota's hourly load profile was reduced by the corresponding amounts 
calculated in Step 2 for all hours. The hourly load values are rounded 08 to the nearest 
MW numbers because generating units are dispatched based on whole MW increments. 

4. The resulting hourly load profile was used as input to the PROSYM model to calculate 
Montana-Dakota's marginal costs. 

Estimated Enernv Avoided Costs 

As a result of the PROSYM runs, the estimated energy avoided costs in dollars per megawatt- 
hour ($/MWh) for the on-peak and off-peak periods for the winter and summer seasons are 
shown in Table I. The on-peak and off-peak time periods are as defined in Montana-Dakota's 
Rate 97 on file with the South Dakota Public Utilities Commission. 



Table I :  Estimated Energy Avoided Costs 
($/MWh) 

Year - 
2004 

2005 

2006 

2007 

2008 

2009 

Winter 
Summer 
Annual 

Winter 
Summer 
Annual 

Winter 
Summer 
Annual 

Winter 
Summer 
Annual 

Winter 
Summer 
Annual 

Winter 
Summer 
Annual 

With 31.5 MW Wind Farm 
On-Peak Off-Peak Total - 

13.38 

12.97 

13.55 

13.71 

13.70 

13.69 

CAPACITY AVOIDED COSTS 

The estimated capacity avoided costs provided in this paper are based on Montana-Dakota's 
current plan for resource additions. 

Montana-Dakota's Current Plan for Resource Additions 

Montana-Dakota's existing power purchase contracts include the following: 

1. Power purchased from the Antelope Valley Station Generating Unit No. 2, 
2. Capacity received from Western Area Power Administration, 
3. Peaking capacity purchased from Omaha Public Power District, and 
4. Baseload capacity and energy purchased from Omaha Public Power District. 

.With these power purchase contracts and its existing generating units, Montana-Dakota will not 
need additional capacity until 201 I. The company is studying the feasibility of constructing a 
coal-fired baseload unit, known as the Lignite Vision 21 (LV 21) Project, in the year 2010. For 
the purpose of this estimation of capacity avoided costs, the LV 21 unit is considered as the 
planned capacity addition in 2010. 



Assum~tions on the Lianite Vision 21 Unit in 2010 

The LV 21 unit, rated at 175 MW, is estimated to cost $374.2 million in 2003 dollars, or 

Assuming an escalation rate of 2.15% per year for the construction cost, the estimated capacity 
costs in 201 0 dollars would be: 

Montana-Dakota's current levelized fixed charge rate calculated.for a book life of 33 years (for a 
baseload unit) is 13.637%. Therefore, the annual cost in 2010$ for the LV 21 unit is: 

Estimated Capacitv Avoided Costs 

As a result of Montana-Dakota's current plan for capacity additions and based on the 
assumptions for the LV 21 unit, the estimated capacity avoided costs in dollars per kilowatt 
($lkW) are shown in Table 2. 

Table 2: Estimated Avoided Capacity Costs 

Avoided Capacity 
Year Costs ($lkW-Year) 
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