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Reply to Rapid City Office 

Writer's e-mail address: gerland@bangsmccullen.com 

February 19, 2002 

Ms. Debra Elofson 
Executive Director 
Public Utilities Commission 
Capitol Building, 1st floor 
500 East Capitol Avenue 
Pierre, SD 57501-5070 

Re: In the Matter of the Petition for Declaratory Ruling Filed 
For West River Electric Association, Inc. 

Dear Ms. Elofson: 

Our Finn represents West River Electric Association, Inc. 
("WREA")in the above-referenced matter. Enclosed for filing, pursuant to 
the provisions ofS.D.C.L. § 1-26-15 andA.R.S.D. 20:10:01:34, and in 
accordance with A.R.S.D. 20:10:01:02.5, please find an original and ten 
copies ofWREA's Petition for Declaratory Ruling. 

Our Finn has provided a copy of its Petition to Mr. Steven Helmers, 
attorney for Black Hills Power, Inc. ("BHP") but would request the 
Commission formally serve BHP with a copy of said Petition at such time as 
the Commission may set the matter for hearing. 

Please advise should the Commission desire any further info11nation 
to be submitted for its consideration prior to the hearing. Thank you. 

Enclosures 
cc: Mr. James Pahl (w/encl.) 

Mr. Steven Helmers (w/encl.) 

Sincerely, 

BANGS, McCULLEN, BUTLER, 
F3YE SIMMONS, L.L.P 

(~ 
Gregocy .~rlandson 



STATE OF SOUTH DAKOTA 
PUBLIC UTILITIES COMMISSION 

PETITION FOR DECLARATORY RULINGS 

IN THE MATTER OF THE 
PETITION FOR DECLARATORY 
RULING FILED FOR WEST RIVER 

) 
) 
) 

ELECTRIC ASSOCIATION, INC., AS IT ) 
RELATES TO BLACK HILLS POWER, INC.) 

DOCKET NO. 

FEB 2 1 2002 

SOUTH DAKOTA PUBLIC 
UT1UTfFS COMMISSION 

-----

Pursuant to the provisions of S.D.C.L. § 1-26-15 and A.R.S.D. 20:10:01:34, West River 

Electric Association, Inc. ("WREA"), does hereby petition the South Dakota Public Utilities 

Commission ("Commission") declaratory rulings in regard to the following issues: 

A. Whether Black Hills Power, Inc. is rende1ing or has extended service within WREA's 
territory in violation of S.D.C.L. § 49-34A-42. 

B. Whether WREA has the right to provide fixture electrical service to the Rapid City 
Waste Treatment Facility located within WREA's assigned service area. 

STATEMENT OF FACTS AND LAW 

1. The state statutes in question are: 

A. S.D.C.L. § 49-34A-42: Each electric utility has the exclusive right to 
provide electric service at retail at each and every location where it is 
serving a customer as of March 21, 197 5, and to each and every present 
and future customer in its assigned service area. No electric utility shall 
render or extend electric service at retail with.in the assigned service area 
of another electric utility unless such other electric utility consents thereto 
in writing and the agreement is approved by the commission consistent 
with §49-34A-55. However, any electric utility may extend its facilities 
through the assigned service area of another electric utility if the extension 
is necessary to facilitate the electric utility connecting its facilities or 
customers within its own assigned service area. 

The commission shall have the jurisdiction to enforce the assigned service 
areas established by§§ 49-34A-42 to 49-34A-44, inclusive, and§§ 49-
34A-48 to 49-34A-59, inclusive. 

B. S.D.C.L. § 49-34A-43: The boundaries of each assigned service area, 
outside of incorporated municipalities, shall be a line equidistant between 
the electric lines of adjacent electric utilities as they existed on March 21, 
1975, provided that these boundaries may be modified by the public 
utilities commission to take account of natural and other physical barriers 
which would make service of electric power and energy beyond those 



barriers economically impractical and shall be modified to talce account of 
the contracts provided for in this section, and provided further that said 
boundaries shall also be modified by the commission to talce into account 
orders entered before July 1, 197 5 by the electric mediation board. 

Contracts between electric utilities, which are executed on or before July 
1, 1976, designating service areas and customers to be served by the 
electric utilities approved by the commission shall be valid and 
enforceable and shall be incorporated into the appropriate assigned service 
areas. The commission shall approve a contract if it finds that the contract 
will eliminate or avoid unnecessary duplication of facilities, will provide 
adequate electric service to all areas and customers affected and will 
promote the efficient and economical use and development of the electric 
systems of the contracting electric utilities. 

Where a single electric utility provided electric service within a 
municipality on March 21, 1975, that entire municipality shall constitute a 
part of the assigned service area of that electric utility. Nothing contained 
in this chapter shall modify existing rights of municipalities to establish an 
electric utility. Where two or more electric utilities provided electric 
service in a municipality on March 21, 1975, the boundaries of the 
assigned service areas within an incorporated municipality shall be 
assigned pursuant to the equal distance concept as applied to lines located 
only within the mmricipal boundaries. 

C. S.D.C.L. § 49-34A-44: On or before January 1, 1976, or, when requested 
in writing by an electric utility and for good cause shown, and at a further 
time as the public utilities commission may fix by order, each electric 
utility shall file with the commission a map or maps showing all its 
electric lines outside of incorporated municipalities as they existed on 
March 21, 1975. Each electric utility shall also submit in writing a list of 
all municipalities in which it provided electric service on March 21, 1975. 
Where two or more electric utilities serve a single municipality, the 
commission may require each utility to file with the commission a map 
showing its electric lines within the municipality. 

On or before July 1, 197 6, the commission shall, after notice and hearing, 
establish the assigned service area or areas of each electric utility and shall 
prepare or cause to be prepared a map or maps to accurately and clearly 
show the boundaries of the assigned service area of each electric utility. 

In those areas where, on March 21, 1975, the existing electric lines of two 
or more electric utilities were so intertwined that §49-34A-43 cannot 
reasonably be applied, the commission shall, after hearing, determine the 
boundaries of the assigned service areas for the electric utilities involved. 
In malcing its decision, the commission shall be guided by the following 
conditions as they existed on March 21, 1975: · 
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(1) The proximity of existing distribution lines to such 
assigned territory, including the length of time such lines 
have been in existence; 

(2) The adequacy and dependability of existing distribution 
lines to provide dependable, high quality retail electric 
service; 

(3) The elimination and prevention of duplication of 
distribution lines and facilities supplying such territory; 

(4) The willingness and good faith intent of the electric utility 
to provide adequate and dependable electric service in the 
area to be assigned; 

( 5) That a reasonable opportunity for future growth within the 
contested area is afforded each electric utility. 

Any electric utility which feels itself aggrieved by reason of an assignment 
of a service area may protest such assignment within a ninety-day period 
after issuance of the map of the assigned service areas by the commission 
and the commission shall have the power, after hearing, to revise or vacate 
such assigned service area or portions thereof consistent with the 
provisions of this section and §49-34A-43. 

2. The facts and circumstances which give rise to this petition are as follows: 

WREA is a cooperative, not-for-profit utility incorporated under the laws of South 

Dakota and has been given an assigned service area (See Exhibits A and B indicating paiiial 

service area) for the purpose of providing electric service to the customers within its assigned 

territory pursuai1t to South Dakota law. S.D.C.L. § 49-34A-44. 

Black Hills Power, Inc. ("BHP")1 is a for profit corporation incorporated under the laws 

South Dakota ai1d has also been given ai1 assigned service area (See Exhibits A and B indicating 

partial service area) for the purpose of providing electric service to the customers within its 

assigned teni.tory pursuant to South Dakota law. Id. 

The City of Rapid City, South Dakota, ("City'') has owned and operated the sewer plai1t 

since approximately 1967. WREA supplied temporary power for the initial construction of the 

plai1t. BHP, as explained below, provided an initial service to the plant which is located within 

WREA's designated service area. During the mid-1980's, BHP, by adding a second service to 
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the plant without consultation or approval from WREA or the Commission, impermissibly 

expanded its service within WREA's designated service area. 

City has prepared specifications and is preparing to receive bids for substantial 

construction of new facilities and expansion of the plant. The City will need additional electrical 

services within WREA' s designated service area. WREA respectfully submits it is entitled to 

provide the new service to the plant. 

The territorial map filed with the Commission clearly indicates the sewer plant is in 

WREA's assigned service area.2 S.D.C.L. § 49-34A-44. The locations of existing, planned and 

the potential future service sites are identified in Attached Exhibit C and described as follows: 

1. Service Number One. This was the first service to the plant was installed and 

maintained by BHP around 1967, the year the plant went on line. Exhibit C. WREA has 

never challenged BHP's right to maintain this service. WREA supplied temporary 

electrical service to the plant during construction and did construct three phase at the time 

of construction. 

2. Service Number Two. This disputed service was installed in 1985 or 1986 by BHP. 

BHP did not have WREA's consent to install this service within WREA's territory and 

there is no indication the Commission ever considered or approved the same. Id. 

3. Services Three through Five. Services three through five are the proposed new services 

as indicated in the specifications. Id. Service three would be for the new sludge handling 

building, service four to the new blower building and service five to the new administration 

building. These new services will consist of separate transformers, meters, and primary 

I Formerly lmown as Black Hills Power & Light Company. 
2 "Assigned service are," is defined as the "geographical area in which the boundaries are 
established as provided in§§ 49-34A-42 to 49-34A-44, inclusive, and§§ 49-34A-48 to 49-34A-
59[.]" S.D.C.L. § 49-34A-1 (1). 
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wrres. Id. Each of these new service sites will have its own transformer, meters, entrance 

panels, and standby generators. 

3. Service Six. Service six is a potential future service site. 

A. BHP is rendering or has extended service within WREA's territory in 
violation of S.D.C.L. § 49-34A-42. 

Through a special city election held on July 11, 1967, BHP was given the right to provide 

the miginal service to the sewer plant.3 WREA does not dispute that in: 1975, the sewer plant 

was a BHP customer, pursuant to S.D.C.L. § 49- 34A-42, for retail electric power within 

WREA's territory. 

S.D.C.L. § 49-34A-42 provides: 

Each electric utility has the exclusive right to provide electric service at retail at 
each and every location where it is serving a customer as of March 21, 1975, and 
to each and every present and future customer in its assigned service area. No 
electric utility shall render or extend electric service at retail within the assigned 
service area of another electric utility unless such other electric utility consents 
thereto in writing and the agreement is approved by the commission consistent 
with §49-34A-55. However, any electric utility may extend its facilities through 
the assigned service area of another electric utility if the extension is necessary to 
facilitate the electric utility cmmecting its facilities or customers within its own 
assigned service area. 

The cmmnission shall have the jurisdiction to enforce the assigned service areas 
established by§§ 49-34A-42 to 49-34A-44, inclusive, and§§ 49-34A-48 to 49-
34A-59, inclusive. 

WREA does, however, dispute BHP's extension of its original service to the plant in 

approximately 1985 or 1986 when BHP installed Service Two. See Exhibit C. BHP did not 

have WREA's consent to install this service within WREA's territory and there is no indication 

the Commission ever approved the same. See S.D.C.L. § 49-34A-42 (''No electric utility shall 

render or extend electric service at retail within the assigned service area of another electric 

utility unless such other electric utility consents thereto in writing and the agreement is approved 

3 WREA supplied power for the initial construction of the sewer plant. 
5 ,. 



by the commission consistent with §49-34A-55.). Therefore, WREA respectfully requests a 

declaratory ruling that BHP?s installation and maintenance of Service Two within WREA's 

service area is illegal and invalid. 

B. WREA has the right to provide future electrical service to the sewer plant 
located within its assigned service area. 

The South Dakota Supreme Court has consistently held that electric utilities have the 

right to exclusively serve customers within their assigned service areas. Matter of Certain 

Territ01ial Elec. Botmdaries (Aberdeen) 281 N.W.2d 72 (S.D. 1979) (citing S.D.C.L. § 49-34A-

42). Indeed, the plain language of S.D.C.L. § 49-34A-42 confirms WREA's right to deliver and 

maintain the proposed new services to the sewer plant by providing in part: 

No electric utility shall render or extend4 electric service at retail within the 
assigned service area of another electric utility unless such other electric utility 
consents thereto in writing and the agreement is approved by the commission 
consistent with §49-34A-55. 

Again, WREA does not dispute that BHP was serving the sewer plant as of March 21, 

197 5. City proposes three more services for its expansion and new construction of the plant as 

well as one potential additional future site. WREA submits it is entitled to provide any new 

service to the sewer plant and that "location" refers to the original single service site rather than 

City's entire property. Id. 

There are no South Dakota Supreme Comi cases defining "location" as it is used in 

S.D.C.L. § 49-24A-42. The South Dakota Supreme Court, however, in the Matter of Clay-Union 

Electric Corporation, rejected an argument that this statute and its predecessor, S.D.C.L. § 49-41-

7, reflected a "legislative intent to protect exclusive service rights, not merely to a customer, but 

to a legally described area smr01mding that customer." 300 N.W.2d 58, 61 (1980). The court 

rejected the specific argument that the legislative "change of the word "stmctures" in S.D.C.L. § 

4 The word "extend" has been defined as to "reach or be or make continuous over a ceiiain area" 
or to add to, increase, stretch or lay out. The Oxford Dictionaiy 511 (Am. Ed. 1996). 
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49-41-7 to "location" in S.D.C.L. § 49-34A-42 requires a more expansive interpretation of the 

reserved rights. Id. 

By the terms of [S.D.C.L. § 49-34A-42] the Legislature provided two specific 
types of protection. First, it assured that each utility would be granted allfuture 
service rights within its designated service area; and second, it protected 
individual service existing at the time the franchise was granted. 

Id. at 62 ( emphasis added). 

It is clear that the Legislature sought to protect WREA by granting it all service rights 

within its designated service area after the enactment of S.D.C.L. § 49-34A-42 in 1975. Id. 

Further, the Legislature sought to protect BPH's then existing "individual service" to the plant. 

Id. The prohibition found in S.D.C.L. § 49-34A-42 against extending services, without the 

consent of the utility who has control over the service is consistent with WREA' s position on 

entitlement to provide the new service to the plant. The same prohibition also clearly supports 

WREA's position that the word "location" refers only to a single service site or meter rather than 

the customer's entire property. 

The following guidelines have been held to govern interpretation and application of 

Chapter 49-34A: 

The intent of the legislature is "derived from the plain, ordinary and popular 
meaning of statutory language." . . . Statutes are to be read in pari materia. . .. It 
is presumed that the legislature intended provisions of an act to be consistent and 
harmonious. . . . It is also presumed that the legislature did not intend an absurd 
or unreasonable result. 

Matter of Northwestern Public Service Co., 560 N.W.2d 925, 927 (citations omitted). 

The protection of existing service rights, as found in S.D.C.L. § 49-34A-42, is 

subordinate only to the ability of utility companies' right to contract to designated service areas 

and customers to be served (subject to Commission approval). Id. The bottom line is that the 

7 



exclusive service rights contained in S.D.C.L. § 49-34A-42 must be recognized unless the 

competing utilities contract otherwise and receive Commission approval. 

WREA is entitled to provide new service to the plant no matter how the term "location" 

is interpreted. S.D.C.L. § 49-34A-42 unambiguously provides that BHP is prohibited from 

extending electric service within the sewer plant which is in WREA' s assigned service area 

unless WREA consents5 in writing and the agreement is approved by the Commission. There is 

no question BHP would have to extend its facilities to provide the new service to the plant which 

is in WREA's service area.6 

The South Dakota Supreme Court has been called upon to determine what actions 

constitute rendering or extending services within the meaning of S.D.C.L. § 49-34A-42. In the 

Matter of Northern States Power Co., 489 N.W.2d 365 (1992). The Supreme Court held that 

extending a private power line to a transfonner constituted an impermissible extension of 

services within another's designated service area. Id. There is little room to doubt that the new 

services to the plant consisting of extending primary distribution lines, separate transformers and 

meters constitute an extension of services within the meaning of S.D.C.L. § 49-34A-42. See Ex. 

C (services 3 through 5). 

3. The precise issues to be answered by the commission's declaratory ruling is: 

5 WREA does not dispute that, subject to approval of the Commission, electric utilities may buy, 
sell, or exchange service rights by mutual agreement. S.D.C.L. § 49-34A-55. Any agreement 
which "changes assigned service areas" has to be filed and approved by the Commission before it 
may become effective. Id. In the present case, there has never been a mutual agreement or 
Commission approval to allow BHP to serve the sewer plant. WREA and BHP have, however, 
previously entered into agreements which, under certain conditions, allow them to serve ce1iain 
customers in each others' designated service areas. Typically, if the general character of the 
customer's usage is deemed to have changed the service is to revert back to the utility holding the 
service area. The agreements also provided that the utility certified to the territory shall have the 
option to serve any new service in that territory. 

6 BHP's right to protest the assignment of the sewer plant in WREA's service area expired 
ninety-day's after the issuance of the map of the assigned service areas by the Commission. 
S.D.C.L. § 49-34A-44. 
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a. Whether WREA has the right to provide the service to the sewer plant installed by 
BHP in 1985 or 1986. 

b. Whether WREA has the right to provide future electrical service to the sewer plant 
located within WREA's assigned service area. 

WREA respectfully submits it is entitled to a declaratory ruling that BHP has illegally 

extended its service within WREA's designated service area and that WREA is entitled to 

provide all future service to the sewer plant. 

Dated at Rapid City, South Dakota, this 19th day of February, 2002. 

BANGS, McCULLEN, BUTLER, 
FOYE & SilVIMONS, LLP 

A~ l\. ~.J--__ 

~ 
Gregory J. Erlandson 
Attorneys for West River Electric Association, Inc. 
P.O. Box 2670 
Rapid City, SD 57709-2670 
( 605) 343-1040 

CERTIFICATE OF SERVICE 

The 1mdersigned hereby certifies that he served a copy of this legal document upon the 
person herein next designated, all on the date below shown, by depositing a copy thereof in the 
United States mail at Rapid City, South Dakota, postage prepaid, in an envelope addressed to 
said addressee, to wit: 

Mr. Steven J. Helmers, Esq. 
Attorney for Black Hills Corporation 

625 9th St. 

Rapid City, SD 57701 

which address is the last address of the addressee lmown to the subscriber. 

Dated this 19th day of February, 2002. 

~~f' A.~~ ~T. Erl~dson 
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Reply to Rapid City Office 

Writer's e-mail address: gerland@bangsmccullen.com SOUTH DAKOTA PUBLIC 
UTIUTIES COMMISSION 

Ms. Karen E. Cremer, Esq. 
Public Utilities Commission 
Capitol Building, 1st floor 
500 East Capitol A venue 
Pierre, SD 57501-5070 

February 22, 2002 

Re: In the Matter of the Petition for Declaratory Ruling Filed 
For West River Electric Association, Inc. 

Dear Karen: 

It was a pleasure speaking with you on February 22, 2002, 
concerning the above-referenced matter.. This letter serves to confirm that I 
agreed to extend the 15 day hearing requirement (S.D.C.L. § 49-34A-59) to 
30 days to accommodate the PUC's schedule. 

I also advised you that I believe our position may be adequately 
stated in a half day. 

Thank you and please advise should the Commission desire any 
further information prior to the hearing. Thank you. 

Sincerely, 

BANGS, McCULLEN, BUTLER, 

/ ,lt~ l 
& SIMMONS, L.L.P 

:e ot)y J. Erlandson 

cc: Mr. James Pahl 
Mr. Steven Helmers 



South Dakota Public Utilities Commission 

WEEKLY FILINGS 
For the Period of February 21, 2002 through February 27, 2002 

If you need a complete copy of a filing faxed, overnight expressed, or mailed to you, please contact Delaine 
Kolbo within five business days of this report. Phone: 605-773-3705 Fax: 605-773-3809 

ELECTRIC 

EL02-003 In the Matter of the Petition of West River Electric Association, Inc. 
for a Declaratory Ruling Regarding Service Territory Rights 
Concerning Black Hills Power, Inc. and West River Electric 
Association, Inc. 

West River Electric Association, Inc. (WREA) has filed a petition with the South Dakota 
Public Utilities Commission for a declaratory ruling in regard to the following issues: 

A. Whether Black Hills Power, Inc. is rendering or has extended service within 
WREA's territory in violation of SDCL 49-34A-42. 

B. Whether WREA has the right to provide future electrical service to the Rapid City 
Waste Treatment Facility located within WREA's assigned service area. 

Staff Analyst: Martin Bettmann 
Staff Attorney: Karen Cremer 
Date Docketed: 02/21/02 
Intervention Deadline: 03/15/02 

TELECOMMUNICATIONS 

TC02-019 In the Matter of the Filing by New Edge Network, Inc. d/b/a New Edge 
Networks for Approval of Relief of Certification Requirement to Post 
Surety Bond. 

In an Order dated December 8, 1999, the Commission granted New Edge Network, Inc. 
d/b/a New Edge Networks (New Edge) authority to provide interexchange and local 
exchange telecommunications services in South Dakota, subject to a continuous 
$25,000 surety bond. On February 21, 2002, the Commission received a filing from 
New Edge requesting relief from the Commission's bond requirement. 

Staff Analyst: Keith Senger 
Staff Attorney: Karen Cremer 
Date Docketed: 02/21/02 
Intervention Deadline: 03/08/02 
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TC02-020 In the Matter of the Filing for Approval of an Amendment to an 
Interconnection Agreement between Qwest Corporation and DIECA 
Communications, Inc. d/b/a Covad Communications Company. 

On February 22, 2002, the Commission received for approval a filing of an Amendment 
to the Wireline Interconnection Agreement between Qwest Corporation (Qwest) and 
Covad Commununications Company for the State of South Dakota {Covad). According 
to the parties the Amendment is a negotiated amendment which is made in order to add 
terms and conditions for testing on Shared Loops and adding paragraph 19.A to the 
Repair and Maintainance section of the Agreement as set forth in the Amendment. Any 
party wishing to comment on the agreement may do so by filing written comments with 
the Commission and the parties to the agreement no later than March 14, 2002. 
Parties to the agreement may file written responses to the comments no later than 
twenty days after the service of the initial comments. 

Staff Attorney: Kelly Frazier 
Date Docketed: 02/22/02 
Initial Comments Due: 03/14/02 

TC02-021 In the Matter of the Filing for Approval of an Amendment to an 
Interconnection Agreement between Qwest Corporation and New 
Edge Network, Inc. d/b/a New Edge Networks. 

On February 22, 2002, the Commission received for approval a filing of an Amendment 
for Unbundled Loops and Unbundled Dedicated Interoffice Transport (UDIT) to the 
Interconnection Agreement between New Edge Network, Inc. (New Edge) and Qwest 
Corporation (Qwest). According to the parties the Amendment is a negotiated 
amendment which is made in order to replace in its entirety, the terms, conditions and 
rates for Unbundled Loops and Unbundled UDIT to the agreement or any associated 
amendment, as set forth in Attachments 1 and 2 and Exhibits A and 8 of the 
Amendment. Any party wishing to comment on the agreement may do so by filing 
written comments with the Commission and the parties to the agreement no later than 
March 14, 2002. Parties to the agreement may file written responses to the comments 
no later than twenty days after the service of the initial comments. 

Staff Attorney: Kelly Frazier 
Date Docketed: 02/22/02 
Initial Comments Due: 03/14/02 

You may receive this listing and other PUC publications via our website or via internet e-mail. 
You may subscribe or unsubscribe to the PUC mailing lists at http://www.state.sd.us/puc 
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03/07/2002 17:57 FAX 605 721 2550 

LINDEN R- EVANS, P.E. 
Associate Counsel 

VIA FACSIMILE: 605.773.3809 

Ms. Karen E. Cremer, Esq. 
Staff Attorney 
Public Utilities Commission 
500 E. Capitol 
Pierre, South Dakota 5750.1 

BHC LEGAL DEPT. 

-Black lliDs COrparatlon 
Enery:,1 communic:ali0?1$ .•. arid yot~ 

March 7, 2002 

Ms. Sue Cichos 
Assistant Executive Director 
Public Utilities Commission 
500 E. Capitol 
Pierre, South Dakota 57501 

[4J 002 

Telephone: (605) 721-2305 
Faeslmll!!:: (605) 721-2550 

Email: Jevans@bh-corp.com 

Re: In the Matter of the Petition of West River Electric Association, Inc. for a Declaratory 
Ruling Regarding Service Territory Rights Concerning Black Hills Power, Inc. and West 
River Electric Association 
Docket No. EL02-003 

Dear Karen and Sue: 

This evening, I spoke with WREA1s attorney, Allen Nelson, regarding the captioned matter. Mr. 
Nelson and I discussed Black Hills Power, lnc.'s difficulty with the propos,ed March 21, 2002 
hearing date. Mr. Nelson has provided me wlth authority to represent to the Commission that 
West River Electric Association, Inc. agrees to continue the March 21 hearing date. Mr. 
Nelson did not want to commit to a firm number of days for the continuance, except to state 
that WREA wishes for the hearing to occur at the Commission1s earliest convenience. 

Mr. Nelson requested that I inform you that he will be travelling the remainder of this week and 
most of next week; however1 if necessary, you can reach him through his secretary, Carlene at 
(605) 343-1040. 

I will call you tomorrow to confirm that you have received this fax and determine if you will 
need additional information. 

Thank you very much for your consideration in this matter. 

Sincerely, 

Linden 
LRE/ls 
CC: Allen G. Nelson (via facsimile - (605) 343-1503) 

825 Ninth Street• P.O. Bo)( 1400 • Rapid City, South Dakota 57709 • www.blaakhillscorp.com 

/7 



~~;?- ---- ----

il!illifl 
EL02-003 

Black Hills Corporation 

LINDEN R. EVANS, P.E. 
Energy, communications ... and you. 

Associate Counsel 

Deb Ellofson, Executive Director 
Public Utilities Commission 
Capitol Building, First Floor 
500 East Capitol Avenue 
Pierre, SD 57501 

Re: PUC File Number: EL02-003 

March 8, 2002 

Telephone: (605) 721-2305 
Facsimile: (605) 721-2550 

Email: levans@bh-corp.com 

Petition of West River Electric Association for Declaratory Ruling Regarding Service 
Territory Rights Concerning Black Hills Power, Inc. and West River Electric Association 

Dear Ms. Ellofson: 

Enclosed for filing in the above matter, are the original and ten copies of Black Hills 
Power, Inc. 's Petition for Leave to Intervene and Brief in Resistance to West River Electric 
Association, Inc. 's Petition for Declaratory Ruling. 

Sincerely, 

BLACK HILLS CORPORATION 

tv;ndvi_ /2. iv~ 
Linden R. Evans 

~ 
Encl. 

cc: Allen G. Nelson (w/encl.) 

625 Ninth Street •.P.O. Box 1400 •eR.apid City, South Dakota 57709 ·~.blackhillscorp.com 
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BEFORE THE PUBLIC UTILITIES COMMISSION 
OF THE STATE OF SOUTH DAKOTA 

El 02-003 

IN THE MATTER OF THE PETITION OF ) 
WEST RIVER ELECTRIC ASSOCIATION, ) 
INC. FOR A DECLARATORY RULING ) 
REGARDING SERVICE TERRITORY ) 
RIGHTS CONCERNING BLACK HILLS ) 

EL02-003 

POWER, INC. AND WEST RIVER ) 
ELECTRIC ASSOCIATION, INC. ) 

BLACK HILLS POWER, INC.'S 
PETITION FOR LEAVE TO INTERVENE ~,ni_r;",\! 

and 

BLACK HILLS POWER INC.'S BRIEF IN RESISTANCE TO 
WEST RIVER ELECTRIC ASSOCIATION, INC.'S 

PETITION FOR DECLARATORY RULING 

PETITION FOR LEAVE TO INTERVENE 

Black Hills Power, Inc. ("BHP"), pursuant to the provisions of SDCL § 1-26-17.1 and 

ARSD § 20:10:01 :15.02, hereby petitions the South Dakota Public Utilities Commission 

("Commission") for leave to intervene in the captioned matter. BHP presents the following 

in support of this Petition to Intervene. 

Facts Supporting BHP's Petition to Intervene 

On February 21, 2002, BHP was served with West River Electric Association, lnc.'s 

("WREA") Petition for a Declaratory Ruling ("Petition").1
/ WREA's Petition seeks to enjoin 

BHP from serving specific electrical requirements of the Rapid City Wastewater Treatment 

Facility, owned and operated by the City of Rapid City, South Dakota ("Facility"). 

1
/ BHP sought to jointly file a petition for declaratory ruling with WREA, as illustrated by the 

correspondence attached as Exhibit "A.'' 

I ,,a 



BHP has served all of the electrical needs of the Facility for 35 years (since 1967) 

and over several decades has invested capital to efficiently continue service of those 

electrical needs for years to come - including the six electrical services described in 

WREA's Petition. BHP has a direct legal and pecuniary interest in WREA's Petition, and 

therefore, its Petition to Intervene in these proceedings is appropriate and should be 

granted. 

BHP'S POSITION AS TO THE REQUEST FOR A DECLARATORY RULING 

Factual Background 

BHP Serves the Facilities Electrical Requirements Pursuant to a 1967 City Council 
Resolution, a 1967 Canvassing Vote, and SDCL ch. 49-34A. 

BHP has served the electrical requirements of the Facility since 1967. BHP received 

a mandate to serve the Facility by virtue of a 1967 City Council Resolution, a subsequent 

Canvassing Vote at Special City Election held on July 11, 1967 ("1967 Vote"), and 

pursuant to SDCL § 49-34A-42. (Copies of the 1967 City Council Resolution and 

Canvassing Vote Resolution are attached and marked as Exhibit "B.") 

The Facility is located upon a 120-acre tract of land, owned by the City of Rapid City, 

South Dakota ("City"). The City originally purchased 40 acres in 1965 and an additional 80 

acres in 1973. (Attached and marked as Exhibit "C" are copies of the 1965 and 1973 

Warranty Deeds.) Accordingly, beginning with the 1967 Vote and the subsequent 

implementation of SDCL ch. 49-34A-42, it was clear to the City, this Commission, and BHP, 

that the size of the Facility, along with its electrical load, would necessarily increase in 

relation to the City's population. Given BHP's obligation to serve the Facility as it grew, 

BHP invested capital to ensure it could reliably serve the Facility's electrical needs and 
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growth. Specifically, BHP has invested capital by installing electrical distribution facilities 

sufficient to serve all future load growth at the Facility. 

BHP currently serves the Facility's electrical needs utilizing a primary distribution line 

connected to two transformers and electrical meters strategically located at the Facility 

pursuant to the City's requests. BHP plans to serve the additional electrical needs of the 

Facility by using the same primary distribution line and installing additional transformers 

and electrical meters as requested by the City's engineers and consultants. BHP serves 

the Facility's current electrical requirements through two Large Demand Curtailable Service 

Agreements and this Commission's Order Approving Contracts With Deviations (Docket 

EL93-021 ). (Copies of the Service Agreements and the Commission's Order are attached 

and marked as Exhibit "D.") 

Argument and Authorities 

A. BHP has the right and obligation to serve all the current and future electrical needs 
of the Facility. 

BHP's right and obligation to serve.§.[! current and future electrical needs of the 

Facility, is supported by: (1) the purpose and intent of SDCL ch. 49-34A; (2) this 

Commission's implementation of SDCL ch. 49-34A as to WREA and BHP (see Docket F-

3103); (3) this Commission's precedent (see, March 1, 1979 Order For Temporary Service 

entered in Matter of the Petition For Declaratory Ruling Filed By Clay-Union Electric 

Corporation (Docket F-32922)); (4) South Dakota Attorney General Opinion No. 75-135 

defining the term "location," as used in SDCL § 49-34A-42; and (5) Court opinions that 

have defined the term "location," as used in statutes substantially similar to SDCL § 49-

34A-42. 



1. BHP's continued service of all of the Facility's electrical needs accomplishes 
the purpose and intent of SDCL ch. 49-34A. 

The Legislature's primary purpose in enacting SDCL ch. 49-34A (hereinafter "the 

Territorial Act")2/ was to prevent duplication of electric distribution facilities and wasteful 

spending that could otherwise occur among utilities serving the electrical needs of South 

Dakota customers. The Supreme Court of South Dakota has described the policy of the 

Territorial Act as follows: "The policy underlying the Act was 'elimination of duplication and 

wasteful spending in all segments of the electric utility industry."' Matter of Northwestern 

Public Service Co., 1997 SD 35, iT 15, 560 N.W.2d at 927 (Citations omitted). 

BHP has continuously served the electrical needs of the Facility for 35 years 

pursuant to the 1967 City Vote and the plain language of the Territorial Act. Contemplating 

the obvious growth of Rapid City and the accompanying growth of the Facility, BHP has 

continuously maintained and invested capital in its electrical supply and distribution 

systems to efficiently provide the current needs and the future growth of the Facility. To 

avoid the duplication of services and wasteful spending and fulfill the intent of the Territorial 

Act, BHP must continue to serve the Facility, including its load growth - whether that load 

growth is 10 kilowatt-hours or 10,000 kilowatt-hours, and whether through one connection 

point or multiple connection points. To allow WREA to serve those same needs would 

undermine the policy for which the Territorial Act was enacted - the unnecessary 

duplication and wasteful spending otherwise sought to be eliminated. 

WREA's Petition asserts that the Commission should grant WREA the right to serve 

fill new service sites and load growth at the Facility, which was added after 1975 - the year 

the Territory Act was enacted. WREA's Petition asserts that additional meters and 

extension of a primary electric distribution line are impermissible "service sites" and 



"extensions," in violation of the Territory Act and SDCL § 49-34A-42. See, WREA Petition, 

p. 8. BHP submits, however, that such an interpretation of the Territory Act would lead to 

absurd results and constant "policing" by the Commission. For example, many South 

Dakota customers make use of the "electric heat" tariff offered by several South Dakota 

utilities, including WREA. To effectuate this tariff, a second electric meter is installed and, 

occasionally, additional service wiring is likewise installed. The separate meter is installed 

to measure the customer's electricity consumption dedicated to electric heat for billing 

pursuant to the applicable tariff. According to WREA's reasoning, BHP should similarly 

serve the new the additional load growth at the "service sites" and "extensions" represented 

by the additional meters and service wiring installed by "frozen customers" served by 

WREA within BHP's territory. This, of course, would be an absurd construction of the intent 

and purpose of the Territorial Act and SDCL § 49-34A-42, and would create an impossible 

system for the Commission to "police." Obviously, the Commission does not want to 

immerse itself in the quagmire of distinctions that arise simply because of demand growth 

of a customer at a particular location. Otherwise, the Commission will be required to 

determine what amount of load growth or number of additional of meters will require a utility 

to construct distribution facilities to serve a frozen customer. 

To further illustrate, please consider the following hypothetical under South Dakota 

law: A duplex that is located in the service area of "Utility A" is served as a frozen customer 

by "Utility B." The owner of the duplex decides to expand the same building to create a 

four-plex, using additional electrical connection points and meters for the new units. 

Should Utility B, the present supplier, be permitted to serve the addition (and corresponding 

load growth) utilizing existing electric distribution facilities, or should Utility A be permitted 

2
/ See, Matter of Northwestern Public Service Co., 1997 SD 35, ,r 4, 560 N.W.2d 925, 926. 



or required to build additional electric distribution facilities to serve the addition (and 

corresponding load growth)? BHP believes that under South Dakota law it is clear that 

Utility B, the present provider to the frozen customer, would be legally entitled and 

obligated to serve the new addition. 

Futher, BHP anticipates that WREA will argue that, because it currently maintains 

electric distribution lines located near the Facility, any consideration pertaining to 

duplication of facilities and wasteful spending is irrelevant. While perhaps factually true, 

the Commission's decision in this matter will have far-reaching impact upon the service of 

"frozen" customers (and all electricity consumers) throughout South Dakota, as illustrated 

above. Consequently, when the purpose of the Territorial Act is considered, and to avoid 

an absurd construction of the Territorial Act, BHP has the lawful right and obligation to 

continue serving fill the electrical needs of the Facility. 

2. BHP's continued service of the growth of the Facility is consistent with 
the Territorial Act. 

When implementing the Territorial Act, BHP was statutorily granted the right and 

obligation to serve all of the electrical needs of the Facility (no matter the load or the load 

growth). As stated above, it was clear to the City, the Commission, WREA, and BHP that 

the Facility must grow as the City's population increased. Consequently, BHP has ensured 

its ability to efficiently serve all of the Facility's current electrical needs and load growth -

whether the load growth is 10 kilowatt-hours or 10,000 kilowatt-hours. As discussed above, 

WREA's Petition asserts, however, that it has the right to service all future "service sites" as 

they are implemented at the Facility. This assertion is based primarily upon WREA's 

argument that BHP's service of the additional load growth is the service of additional 

"service sites" and an impermissible "extension" of BHP's facilities into WREA's territory, 
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contrary to SDCL § 49-34A-42. See, WREA's Petition, pp. 6-8. WREA's assertion 

inappropriately seeks to equate "service sites" with the locations of transformers and 

meters that are strategically located at the Facility. 

The transformers and meters installed at the Facility were, of course, installed and 

located pursuant to the City's requests, and BHP's mission to accomplish those requests. 

To elude WREA's Petition and the issues presented therein, BHP could have insisted the 

City take delivery of electricity at primary ("high") voltage, and thereby provided electricity to 

the Facility through a single point (primary meter), which would have eliminated WREA's 

present contention. However, this would have required the City to own and maintain a 

primary voltage distribution system, something it did not wish to do, perhaps for capital cost 

considerations and operational concerns. Consequently, BHP should not be "punished" 

because it worked successfully with the City to accomplish the City's wishes and power 

needs at the Facility. This notion, of course, illustrates another distinction that the 

Commission would have to consider in future declaratory ruling petitions should it accept 

WREA's position in this matter. 

B. The Plain Language of SDCL § 49-34A-42 Provides that BHP Must Continue to 
Serve the Electrical Growth at the Facility. 

SDCL § 49-34A-42 provides: 

Each electric utility has the exclusive right to provide electric service at 
retail at each and every location where it is serving a customer as of 
March 21, 1975 .... " [Emphasis added.] 

The plain language and intent of SDCL § 49-34A-42 grant BHP the exclusive right 

and obligation to serve all of the electrical needs at the Facility, including any growth that 

occurs at the Facility's current location. This is because the load growth of the Facility will 

be served by BHP to the same customer and at the same "location" that BHP has served 



since 1967. BHP's construction of SDCL § 49-34A-42 is supported by: (a) this 

Commission's holding in The Matter of the Petition For Declaratory Ruling Filed By Clay-

Union Electric Corporation (Docket F-32922); (b) an Attorney General Opinion No. 75-135, 

and (c) the Illinois appellate court's holding in Coles-Moultrie Elec. Coop. v. Ill. Commerce 

Comm., 394 N.E.2d 1068 (111. App. 4th 1979). 

1. BHP's continued seNice of the growth of the Facility is consistent with 
the Commission's prior decisions. 

This Commission has rendered a prior decision wherein it construed the term 

"location," as used in SDCL § 49-34A-42. The Commission's April 6, 1979 Decision and 

Order entered in The Matter of the Petition For Declaratory Ruling Filed By Clay-Union 

Electric Corporation (Docket F-32922) (hereinafter "Clay-Union Deel. Ruling"), is 

instructive precedent upon this Commission, and supports BHP's continued seNice of the 

electrical load growth at the Facility. (A copy of the Commission's Order is attached and 

marked Exhibit "E.") 

In Clay-Union Deel. Ruling, this Commission construed the term "location" when it 

decided that the seNice of a farmhouse on a particular piece of property allowed the utility 

to continue seNing the electrical needs of a new plant to be constructed on the same 

property. ~ While the Supreme Court of South Dakota affirmed the Circuit Court's 

reversal of the Commission's decision in Clay-Union Deel. Ruling, it did so upon grounds 

not applicable to the Commission's interpretation of the term "location" and that are not 

applicable in this proceeding. See, kl (attached and marked as Exhibit "E"); see also, 

Matter of Clay-Union Elec. Corp., 300 N.W.2d 58, 62 (S.D. 1980). 
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Quite opposite to WREA's assertion, the Supreme Court of South Dakota in Clay­

Union did not "reject" Clay-Union Electric Corporation's3
/ determination that the term 

"location," as used in SDCL § 49-34A-42, includes "a legally described area surrounding 

that customer." Clay-Union, 300 N.W.2d at 61. The Clay-Union decision did not even 

respond to this portion of the Commission's ruling and analysis of SDCL § 49-34A-42, nor 

did it "respond" to the validity of the Clay-Union Electric Corporation's construction of the 

law. Rather, the Court simply recognized the general intent of the Territorial Act to prevent 

the type of service dispute that was raised by the Clay-Union's contention. llL at 62. 

Accordingly, the Clay-Union Court declined the invitation to define the term "location," and 

found other grounds upon which to base its holding. Consequently, to suggest that the 

Clay-Union Court "rejected" BHP's position in this case is a plain misinterpretation of the 

Court's decision. 

Further, the Clay-Union Court's holding is actually limited to the interpretation of a 

unique, Commission-approved contract between utilities, which provided that a utility could 

continue to serve "existing structures and outlets," but "no new connections or hookups" 

could be made within the designated service area of the other utility. llL at 59, 62. The 

Court specifically held that the contract between the utilities "took away the right the utilities 

had under SDCL 49-34A-42." llL at 62. (Emphasis added.) Accordingly, the Court did not 

interpret SDCL § 49-34A-42, except to state that the statutorily created "exclusive right" 

that is otherwise granted by SDCL § 49-34A-42 was subordinate to the utilities' 

Commission-approved contract. llL 

3 I It is noteworthy that Clay-Union Electric Corporation, a South Dakota cooperative, has 
taken the exact opposite position as its fellow cooperative, WREA, in these proceedings. 
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Unlike the facts presented in the Clay-Union decision, WREA and BHP have not 

entered any Commission-approved contract that modifies BHP's exclusive right to serve 

the Facility's electrical needs at its current "location." The Clay-Union decision provides no 

basis for speculating what the Court's holding would have been in the absence of a 

governing contract. Consequently, the Commission's construction of the term "location" in 

the Clay-Union Deel. Ruling remains instructive precedent in resolving the pending Petition, 

and under that Commission decision, BHP is entitled to serve the growth at the Facility. 

2. BHP's continued service of the growth of the Facility is supported by 
Attorney General Opinion No. 75-135. 

The South Dakota Attorney General has construed SDCL § 49-34A-42 in an opinion 

that supports BHP's continued service of fill the electrical load at the Facility.4
/ See, 

Attorney General Opinion No. 75-135, p. 309-311 (a copy of the Attorney General's Opinion 

No. 75-135 is attached and marked as Exhibit "F"). The Attorney General's Opinion, 

submitted by Attorney General Janklow, responds to a question submitted by this 

Commission. The Commission requested an opinion whether Northwestern Public Service 

Company ("NWPS") should be allowed to install permanent underground distribution 

facilities to replace a temporary service line to a newly-constructed shredder facility. On 

the same parcel of land, located "several hundred feet" away, NWPS was providing 

services to an alcohol and drug referral center, which NWPS had served since about 1925. 

The Brown County Commission sought bid proposals from NWPS and Northern Electric for 

4
/ The Supreme Court of South Dakota has stated: "Although an Attorney General's opinion 

does not have the legal effect of a judicial decision, it provides the administrative agencies 
guidance on legal issues until those issues are ruled upon by a court or the law is changed 
by the Legislature." Spink County v. Heinold Hog Market, Inc., 299 N.W.2d 811, 812 (S.D. 
1980). 



the supply of electricity to the new shredder facility. Northern Electric was the low bidder, 

and several years prior, had located a three phase overhead line immediately in front of the 

new shredder facility. ~ at 310. In response to this Commission's request, the Attorney 

General opined that "there is little argument that [NWPS] was providing electric service to 

the shredder location [i.e., the alcohol and drug center] as of March 21, 1975," and thereby 

determined that NWPS had the statutory right to serve the shredder "location" pursuant to 

SDCL § 49-34A-42.5
/ ~ at 311. Obviously, NWPS's service of the shredder facility was 

service at a point separate and apart from the alcohol and drug center and was an 

additional load growth beyond the original load of the center. Consequently, the Attorney 

General Opinion is directly contrary to WREA's position. 

3. BHP's continued service of the growth at the Facility is supported by 
the holding in Coles-Moultrie Elec. Coop. v. Illinois Commerce 
Commission, 394 N.E.2d 1068 (Ill. App. 4th 1979). 

In Coles-Moultrie Elec. Coop. v. Ill. Commerce Comm., 394 N.E.2d 1068 (Ill. App. 4th 

1979), the Illinois appellate court interpreted the term "locations" as that term is used in the 

Illinois Electric Supplier Act.6
/ The statutory framework and language of Section 5 of the 

Illinois Electric Supplier Act are substantially the same as that of SDCL § 49-34A-42. 

Section 5 provides as follows, in its entirety: 

Each electric supplier is entitled, except as otherwise provided in this 
Act or (in the case of public utilities) the Public Utilities Act, to (a) 
furnish service to customers at locations which it is serving on the 
effective date of this Act, (b) furnish service to customers or premises 

5
/ It is noteworthy that the Commission assigned the service facility to Northern Electric, 

which decision was reversed by the Circuit Court and assigned the facility to NWPS. See, 
Matter of Certain Territorial Electric Boundaries, 281 N.W.2d 72, 77 (S.D. 1979). 

6
/ In fact, the Coles-Moultrie court phrased the issue as follows: "The issue here: What 

does the term 'locations' mean as used in the Electric Supplier Act?' ~ at 1068. "The 
quintessence of the instant dispute is the meaning to be given to the term 'locations."' lit at 
1069. 
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which it is not nciw serving but which it had agreed to serve under 
contracts in existence on the effective date of this Act, and (c) resume 
service to any premises to which it has discontinued service in the 
preceding 12 months and on which are still located the supplier's 
service facilities. 

Except as otherwise provided in this Act or (in the case of public 
utilities) the Public Utilities Act, no electric supplier may construct new 
lines, or extend existing lines, to furnish electric service to a customer 
or his premises which another electric supplier is entitled to serve, as 
provided in this Section, except with the written consent of such other 
electric supplier subject to the approval of the Commission as to such 
consent, if required. 

This Section does not d~prive an electric supplier of any right to furnish 
permanent service under a contract existing on the effective date of 
this Act to premises receiving temporary service from another supplier 
on the effective date of this Act. 

Nothing in this Section prevents a generation and transmission electric 
cooperative from furnishing service to its member distribution electric 
cooperatives which are not incorporated municipalities. 

Ill. Rev. Stat. ch. 220, ,-r 30/5 (2002) [Emphasis added.] 

In Coles-Moultrie, the Goens owned a 70-acre tract of property. Coles-Moultrie, an 

electrical utility, had provided electrical services to two Coen residences on the property 

since 1947. On July 2, 1965 (the effective date of the Illinois Electric Supplier Act), a 

competing utility, Central Illinois Public Service Company ("CIPS"), had one power line 

traversing the northern portion of the Goens' property, but was not providing any services. 

~ at 1068-1069. In 1971, CIPS extended its line to provide services to 19 seasonal 

residences on the same 70-acre tract. Coles-Moultrie subsequently initiated proceedings 

with the Illinois Commerce Commission claiming it had the right to serve the 19 seasonal 

residences in question. kl.:_ at 1069. 

The Illinois Commerce Commission determined that CIPS had the right to serve the 

additional 19 seasonal residences because that property consisted of different physical 

locations. The circuit court reversed the Commerce Commission's decision and 



determined that Section 5 of the Illinois Electric Supplier Act was applicable. The court 

found that the entire 70 acre tract constituted a single "location" as that term is used in 

Section 5. ~ 

The appellate court affirmed the circuit court's reversal, and expressly rejected the 

Commerce Commission's "restrictive interpretation" of the term "locations," which would 

have defined the two Coen residences as separate "locations" from the 19 additional 

residences. The Coles-Moultrie court also expressly rejected the argument that the term 

"locations" should equate with "points of delivery" - which, notably, is the very argument 

WREA's Petition asserts. ~ The Coles-Moultrie court reasoned that the term "locations" 

must be construed to mean a geographic area, and held, 

In order to constitute a separate location, there must be some feature 
of the area in question which would set it apart from the surrounding 
parcels. A public road, a body of water, or a legal division (such as 
platting or subdividing the land) all could serve to distinguish one 
location from the surrounding area. In this case there was none ... 
[T]he fact that the entire tract is owned by the same individuals is 
highly persuasive. ~ 

Similarly, the 120 acres comprising the Facility is owned entirely by the City of Rapid 

City. The property is not platted or subdivided, nor does a public road or any other 

geographic feature physically distinguish one "location" from the remainder of the 

surrounding property. Consequently, the 120-acre tract occupied by the Facility (including 

all six service points) constitutes a single "location," for purposes of applying SDCL § 49-

34A-42, and BHP is both entitled and obligated to serve all the electrical needs of the 

Facility. The new electrical service facilities will simply augment the service currently 

provided to the Facility, consistent with City wishes, as discussed above. 

WREA's assertion that, "the word 'location' refers to a single service site or meter 

rather than a customer's entire property" (Petition, p. 7) is unduly restrictive for the same 



reasons cited in Coles-Moultrie. The term "service point," is a term-of-art defined by the 

National Electrical Safety Code (NESC) and the National Electric Code (NEC), Codes that 

the Legislature has relied upon when enacting various South Dakota statutes. See, ~. 

SDCL §§ 31-26-5, 36-16-16 and 47-21-75.7
/ If the Legislature intended that a frozen 

customer could only be served through an existing "service point" it would have used a 

term widely recognized in the electrical engineering and utility communities. However, the 

Legislature, so as to effectuate the rationale of the Territorial Act and to avoid duplication of 

electric distribution facilities, chose to use the term "location" indicating its intent not to limit 

future service of a frozen customer to a single service point as asserted by WREA's 

Petition. See, ~. Freeman Community Hospital and Nursing Home v. Hutchinson 

County, 2001 SD 112, 633 N.W.2d 179 (Courts must assume that the Legislature, in 

enacting a provision, had in mind previously enacted statutes relating to the same subject.) 

WREA also relies upon the decision in Matter of Northern States Power Co., 489 

N.W.2d 365 (S.D. 1992), to support its position that BHP is impermissibly "extending" its 

services into WREA's territory. BHP respectfully submits that WREA's reliance upon 

Northern States is erroneous, as this case does not address the issue presented herein. 

Rather, Northern States pertains to a customer whose property was originally split by a 

electric service territory line and whose electrical needs were originally serviced by two 

competing utilities pursuant to a Commission-approved contract between the utilities. In 

Northern States, the Court determined that the customer's attempt to construct a private 

power line so as to provide an "artificial point of delivery" was a violation of the 

Commission-approved contract. Khat 369. 

71 The NEC and the NESC define the term "service point" as, "The point of connection 
between the facilities and the serving utility and the premises wiring." 
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As stated above, there is no contract between BHP and WREA relating to the 

Facility. Consequently, the Northern States case provides no guidance as to how SDCL 

§ 49-34A-42 should be applied in this matter. Moreover, BHP is not "extending" services 

into WREA's service territory. BHP is simply continuing to serve the same customer at a 

particular location as required by SDCL § 49-34A-42. 

0. WREA has waived its right to object to BHP's "Service Number Two". 

WREA's Petition describes a total of six electrical services that BHP currently serves 

or will serve in the future. The Petition acknowledges that BHP has provided "Service 

Number Two" to the Facility since 1985 or 1986. 8/ WREA waited more than fifteen years to 

dispute BHP's authority to provide Service Number Two. 

SDCL § 15-2-13(2) provides that the applicable statute of limitations within which an 

action created by statute must be commenced is six years. WREA's Petition asserts that 

SDCL § 49-34A-42 provides it with the statutory right to serve Service Number Two. 

Clearly, the applicable statute of limitations bars WREA's claim. 

Moreover, in Hammerquist v. Warburton, 458 N.W.2d 773, 778 (S.D. 1990), the 

South Dakota Supreme Court defined the doctrine of waiver as being applicable where: 

[O]ne in possession of any right, whether conferred by law or by 
contract, and with a full knowledge of the material facts, does or 
forebears the doing of something inconsistent with the exercise of the 
right. 

WREA has clearly acquiesced in BHP's provision of Service Number Two for many years. 

Accordingly, it is respectfully submitted that WREA waived any right to object to Service 

Number Two. 

8
/ According to BHP records, Service Number Two became permanent on April 16, 1987. 



Conclusion 

To prevent this Commission from having to "police" the addition of service points and 

additional load growth for "frozen customers," and to give effect to the intent of the Territory 

Act, WREA's Petition must be denied. The Territorial Act required BHP to serve all of the 

Facility at issue, which naturally includes all subsequent load growth. To adopt WREA's 

position in this matter, would unnecessarily draw this Commission into a quagmire of 

distinctions (including the load growth and additional services that accompany the 

installation of heat meters, etc.) that would be difficult to maintain, distinctions the Territorial 

Act was clearly intended to prevent. The Commission should use this opportunity to 

establish certainty in regard to providing for the service of growth in electric service 

requirements. 

Moreover, the term "location," as used in SDCL 49-34A-42, and as previously 

interpreted by this Commission, compels the conclusion that BHP is the lawful provider of 

all current and future electrical services at the Facility. No South Dakota court has defined 

the term "location." Thus, this Commission's prior decision on this issue is instructive 

precedent. 

Finally, Attorney General Opinion 75-135, and the well-reasoned opinion of Coles­

Moultrie Elec. Coop. v. Ill. Commerce Comm., 394 N.E.2d 1068 (111. App. 4th 1979), likewise 

support the Commission's decision in Clay-Union Deel. Ruling and the determination that 

current and future electrical loads at the Facility should be deemed service at one "location" 

pursuant to SDCL § 49-34A-42. Consequently, BHP respectfully submits that the 

construction of SDCL § 49-34A-42 that this Commission provided in Clay-Union Deel. 

Ruling is the appropriate construction that should be reaffirmed by this Commission. 

·'? , J 



WHEREFORE, BHP respectfully requests that the Commission grant BHP's Petition 

to Intervene, and deny WREA's request to serve any of the electrical needs at the Rapid 

City Wastewater Treatment Facility. 

Respectfully submitted this Bf!:1-day of March 2002. 

BLACK HILLS CORPORATION 

By:·.-L-2!!:!.~~_cs::::~~~==~ 
Steve 
Lind R. Evans 
P.O. Box 1400 
Rapid City, SD 57709-1400 
Tel: (605) 721-1700 
Fax: (605) 721-2550 
Attorneys for Black Hills Power, Inc. 

CERTIFICATE OF SERVICE 

I hereby certify that on the f!3':ti-day of March 2002, I served a copy of BLACK 
HILLS POWER, INC.'S PETITION FOR LEAVE TO INTERVENE upon: 

Mr. Allen G. Nelson 
Mr. Greg J. Erlandson 
Bangs, McCullen, Foye & Simmons 
P.O. Box 2670 
Rapid City, South Dakota 57709-2670 

by depositing the same in the U.S. Mail, postage prepaid, at Rapid City, South Dakota. 



LINDEN R. EVANS, P.E. 
Associate Counsel 

VIA FACSIMILE & U.S. Mail 

Mr. Allen G. Nelson 
Bangs Mccullen Law Firm 
P.O. Box 2670 
Rapid City, SD 57709 

==~::?- ---- ----

--Black IBUs Carparatlan 
/:)Il!'R): comnwnic:utions ... and ym~ 

February 15, 2002 

( 

Telephone: (605) 721-2305 
Facsimile: (605) 721-2550 

£mail: levans@bh-corp.com 

Re: West River Electric Association's (WREA) Declaratory Petition re: Electrical Service to 
the Rapid City Wastewater Treatment Facility 

Dear Allen: 

Thank you for delivering a draft copy of WREA's Declaratory Petition to our offices on 
Wednesday afternoon. As was discussed during that meeting, it remains our hope that BHP 
and WREA will draft a Joint Petition to be filed with the SOPUC. 

We believe that a Joint Petition will exemplify the spirit of collaboration between WREA and 
BHP in resolving this issue, particularly, where this issue will impact other "frozen" customers 
located within BHP's and WREA's service territories. 

We appreciate the fact that WREA intends to file the Petition next Tuesday. However, if 
WREA is willing to postpone that filing for a few days, we are confident that a Joint Petition can 
be prepared that would be acceptable to both parties. 

Thank you very much for your consideration in this matter. 

Sincerely, 

LRE/ls 

Cc: Ev Hoyt 
Stuart Wevik 

625 Ninth Street. P.O. Box 1400 •.Rapid City, South Dakota 57709 •-.vww.blackhillscorp.com 

__, / 



__ u_-<t= Cre:~10 w.u_;z;;,_,._:f!: 'OJ4.!j LS-, /ft, 7 ' 
;I ll. The City Auditor and the City Treasurer are authorized and directed to furnisd 
i to the purchaser of said bonds and to the attorneys approving the same certified copiesJ 
of all proceedings and records of the city relating to said bonds and to the improve- · 
ments financed thereby and to the right and power of the city to make said improvements: 
to levy assessments therefor and to issue said bonds and all said certified copies and 
certificates shall be deemed representations of the city as to the facts therein stated, 

Approved~ __ H_e_n_r_v_J_._B_a_k_e_r __ ~ 
Mayor 

·I .j At tes t __ R"""._R.;... __ Lcc:a.;.;;n.-.g_ 
City Auditor 

ii (Seal) 

Ii 
1J St. 

Tile motion for the adoption of the foregoing resolution was seconded by Alderman 
Pierre and upon vote being taken thereon, the following voted in favor thereof: 

:iRand, St. Pierre, Shoener, Baumann, Fenner, Goodhope, Harrison, Kies, Larson and the 
ii following voted against the same: None, whereupon said resolution was declared duly 
~passed and adopted, 
,1 

,i Mayor Baker introduced an Ordinance entitled "an Ordinance Providing for the 
II Acquisition and Construe tion of Automobile Parking Facilities and the Issuance and Sale!! 
JI of Revenue Bonds to Provide Funds Therefor and Providing Co11enants for the Security of 
:1 Such Bonds". Upon motion duly made, seconded and carried, said Ordinance was placed 
!I on its first reading and was fully and dis tine tly read, 
I 

I 
Thereupon said Ordinance was declared duly·passed upon its first reading. Upon 

motion duly made, seconded and carried, the meeting was adjourned to June 5, 1967, at 
1
1
7:30 o'clock P.M., for the purpose of gi11ing the second reading to said Ordinance and 

I adopting the same. 
i\ 
I An offer from Allison-Williams Co., to purchase legally issued Parking Revenue 
I Bonds for par and accrued interest was read to the Council. 

!1 Upon motion made by Shoener, seconded by Larson and carried by unanimous vote, 

!
Council accepted the offer and authorized the Mayor and City Auditor to execute the 
same on behalf of the City of Rapid City. 

i 
I I 
I Upon motion made by Kies, seconded by St. Pierre and carried, the Council approved: 
!,a trailer court license for Jerry & Verna Burrow at 602 E. Watertown Street, conditione 
;l that compliance with two items of request by the Inspection Department are met. ,:1, 

!I Upon motion made by Kies, seconded by Goodhope and carried, the Council licensed 
ii Robert Froehlich to operate 5 ice cream vending machines. 
IJ I 

!j Upon motion made by Kies, seconded by Rand and carried, the Council licensed the ! 
j
1
following as apprentice electricians: Gary Bloom, 513 St. James Street; Jerry Freeman 1 

Jl224 East St. Joe Street; Bernard Potts, 520 East Madison Street. · 

! Upon motion made by Rand, seconded by Baumann and carried, the Council authorized 
\ the City Treasurer to sell on June 15, 1967, at 10:00 o'clock A.M., abandoned bicycles 
I accumulated by the Police Department; and authorized the City Auditor to publish 
I notice thereof, all in accordance with the provisions of Ordinance No. 983. 
I 

In accordance with the reco111111endation of the Water & Sewer Committee, Alderman St. 
i Pierre moved that the City accept service from Black Hills Power & Light Co., for 
l furnishing power to the new waste water treatment plant now under construction. 
I 
I I Tile motion was seconded by Alderman Baumann. 

I Alderman St. Pierre read a letter from the City's consulting engineer, Kirkham, 

I
' Michael & Associates, relating to the statement of service from each potential supplier! 
of power for the new waste water treatment plant, which statement was filed. r 

I . ! 

· Alderman St. Pierre also read telegrams from Alderman Fritts and Al McDonald. 
i 
! Alderman Harrison moved to postpone action to June 5, 1967, on selecting a power 
: supplier to the waste water treatment plant to allow more time for research and to 
I better inform the public. The motion was seconded by Alderman Fenner. 

Alderman Fenner and William Rensch, Attorney for Rapid City Taxpayers Ass'n. then 
spoke in support of the motion to postpone. 

A vote was taken on the motion to postpone and the motion lost. 
I 

The vote was 2 fo· 
I 



-i --·-··-- --
1 and 7 against postponing. 

ii 
:I 
:i 
·1 

'1 \, 

:1 

li 
.I 

1! 

:i 

:1 
:I 
ii 
:1 

Discussion was then had on St. Pierre's original motion. 

Alderman Kies explained his position favoring power from Black Hills Power & 
Light Co. 

Alderman Fenner gave his reasons for favoring the West River Electric Ass'n. 

Alderman Dewey Harrison read a prepared statement as to his stand and filed the 
same for record. 

Also heard for R.E.A. power were Reuben Deutsch and Charles Johnson, Directors, i 
Louis Freiberg, Attorney, Cone Hunter, Manager, all of or for West River Electric J 

Ass'n., Everett Weaver and Mr. Mabon, rate expert. I 

After hearing all persons, a roll call vote was asked for and taken on St. Pierr/'s 
motion with the following voting Yes: Rand, St. Pierre, Shoener, Baumann, Goodhope, ) 
Kies, Larson and the following voted No: Fenner, Harrison. The motion was declared I 
to have carried. , 

i On motion made by Fenner, seconded by Shoener and carried, the City Engineer I 
- was authorized to proceed with repair of those downtown sidewalks which were includedi 

in the original notice to repair and which have not yet been fixed. I 
The following written resolution was introduced, read by the Mayor and St. 

moved its adoption: 

R E S O L U T I O N 

WHEREAS, the structures located on Lots 20, 21, and 22, Block 118, Original 
Townaite, owned by Donald Getchell, do not meet the minimum occupancy Code, and 

Pi err 

WHEREAS, by reason of inadequate maintenance, dilapidation and abandonment, 
these structures constitute a fire hazard, are a hazard to public welfare, health 
and safety and are hereby declared to be a public nuisance, and 

WHEREAS, the above owner has been ordered to correct this Public Nuisance and 
has failed to make the necessary corrections. 

NOW THEREFORE, BE IT RESOLVED by the Connnon Council of the City of Rapid City, 
South Dakota, that the above named person be prosecuted as a violator of the Uniform 
Building Code of the City of Rapid City and that the Building Official be instructed 
to proceed with the necessary corrections and the cost thereof be charged to the 
as a special assessment on 'the real estate described, all in accordance with the 
Ordinance in such case made and provided, 

Common Council 

By ___ H __ e_n_r_.y __ J_.--;;B':'a_k_e;;.;r;;.... __ 
Mayor 

Attest: 

I 

I 
I 

I 

R. R. Lang 
City Auditor 

(Seal) 

I 

I 
I 

The motion was seconded by Rand and carried by unanimous vote. I 
The following bills having been audited, it was moved by St. Pierre to authorize! 

the City Auditor to issue warrants drawn on the proper funds in payment thereof: I 
A & B Welding Supply Co. 
Ace Radiator Works 
Aero Sheet Metal Works 
Afco Trim & Awning, Inc. 
Amstan Supply Division 
Assoc. Hosp. Serv. Inc. 
Dale Barber 
Bean Bag Market 
Beckers Drug 
Birdsall Sand & Gravel Co. 

Supplies 
Repairs 
Radio Box 
Repairs 
Parts 
Group Insurance 
Appraisal Fee 
Food for Jail 
Projector Bulb 
Concrete 

182.181 
23.50 
4.38' 

55.75 
138.16 

2,614.33 
150.00 

23.87 
3.92 

1,277. 70 

I!=.:,. 
f·~· 



Attest: 

City ~ditor 

(Seal) 

i ******* 
I 

,:/ 

******* ******* ******* 
OFFICIAL PROCEEDINGS OF 
nlE COMMON COUNCIL OF 

RAPID CIT'i, SOUnl DAKOTA 

******* lclcilclcA:1111 

Rapid City, S. D. 
July 14, 1967 

*** 

Pursuant to due call and notice thereof, a special meeting of the Common Council 
: of the City of Rapid City, South Dakota, was held at the Municipal Building in said 

I City :eF:::::~i::

1

:1::~::

6

~:r:tp::::n::cl;::t:~~·Goodhope, Kies, Larson, St. Pierre, :, 
Shoener and the following were absent: Baumann, Fenner, Harrison, Rand. ii 

Kenneth Kies, President of the Council presided because of the absence of the ii 
Mayor. ,,. 

The City Auditor presented to the Council the official returns of the Judges and I 
I 

Clerks of the special election held in and for the City on July 14, 1967, which returns II 
were duly examined, canvassed, approve~ and ordered placed on file. :J 

The following written resolution was introduced, read by the Council's President 
and St. Pierre moved its adoption: 

RESOLUTION 
· CANVASSING VOTE AT SPECIAL CITY 

ELECTION HELD ON JULY 11, 1967 

WHEREAS, there was held in the City of Rapid City, South Dakota, on Tuesday, the 
11th day of July, 1967, a special city election of said City of Rapid City for the 
purpose of voting upon the question"Shall the action of the Common Council of May 15, 
1967, accepting the proposal of Black Hills Power & Light Co., to furnish electrical 
service to the new waste treatment plant be approved or rejected?" 

AND WHEREAS, at said election the total number of votes cast upon the question 
were as follows: 

For Against Spoiled 
Approval Approval Ballots Total 

1st Ward, 1st Precinct 109 98 1 208 
1st Ward, 2nd Precinct 48 83 131 
1st Ward, 3rd Precinct 242 177 419 
1st Ward, 4th Precinct 219 195 414 
1st Ward, 5th Precinct 234 201 1 436 

2nd Ward, 1st Precinct 281 137 418 
2nd Ward, 2nd Precinct 243 86 329 

3rd Ward, 1st Precinct 77 124 201 
3rd Ward, 2nd Precinct 156 87 243 

4th Ward, 1st Precinct 205 211 2 418 
4th Ward, 2nd Precinct 129 176 3 308 
4th Ward, 3rd Precinct 103 160 263 

5th .,ard, 1st Precinct 232 126 1 359 
5th Ward, 2nd Precinct 317 148 465 
5th Ward, 3rd Precinct 269 195 2 466 
5th Ward, 4th Precinct 306 190 1 497 
5th Ward, 5th Precinct 325 202 527 

---··----~-------- ---·--- ---- -·-··-----·· --··- . -·· -··-·--..::-..- ~-- ......... ·----

II 
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Total For 
Approval 

3,495 

Against 
Approval 
2,596 

--.-----..-----·, 
Spoiled 
Ballots Total 

ll 6, 102 

NC1,,1 THEREFORE, Be It Resolved by the Common Council of the City of Rapid City, 
South Dakota, as follows: 

The vote on the proposition "SHALL THE ACTION OF TIIE COMMON COUNCIL OF MAY 15 
1967, ACCEPTING THE PROPOSAL OF BLACK HILLS PGIER AND LIGHT CO., TO FURNISH ELECTRICALI 
SERVICE TO TIIE NEW WASTE TREATMENT PLANT BE APPROVED OR REJECTED?" being 3495 for I 
approval of the Common Council's action and 2596 against approval of the Coll'lllon 
Council's action, the action of the Common Council of May 15, 1967, accepting the 
sen.ice of Black Hills Power & Light Co., to furnish electricity to the new waste 
water treatment plant is hereby approved. 

Adopted at Rapid City, South Dakota, on July 14, 1967. 

Attest: 

(Seal) 

R.R. Lang 
City Auditor 

Approved Kenneth J. Kies 
President of the 
Common Council 

The motion for the adoption of the foregoing resolution was seconded by Larson 
and upon vote being taken thereon, the following voted in favor thereof: Fritts, 
Goodhope, Kies, Larson, St. Pierre, Shoener and.the following voted against the same: 
None, whereupon said resolution was declared duly passed and adopted. 

The following election bills were presented: 

First Ward 
Second Ward 
Third Ward 
Fourth Ward 
Fifth Ward 

Total: 

$380.00 
156.00 
146.00 
222.00 
383:00 

$1,287.00 

It was moved by Larson to pay the election bills. The motion was seconded by 
Shoener and upon vote being taken thereon, the following voted in favor thereof: 
Fritts, Goodhope, Kies, Larson, St. Pierre, Shoener and the following voted against 
the same: None, whereupon the motion was declared to have carried. 

City Engineer Swanson presented Change Order No. 1 to the contract with North­
western Engineering Co., for constructing Street Improvements Nos. 148-149-150-151. 
The change order provides for changing the seal coat from chips to slurry seal, at 
no change in: cost. 

It was moved by Shoener to approve the change order and to authorize the Mayor 
and City Auditor to execute said change order on behalf of the City of Rapid City. 

The motion was seconded by Fritts and carried by unanimous vote. 

Upon motion made by Shoener, seconded by Larson and carried, the 
adjourned. 

Attest =--~.J.I~.,:...1.1..y"""4,,..A ... Yt""'""r,._t_o_r __ 

(Seal) 
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of ___ R._ap ....... id=-aC=itY...._ _______________ P.0 .. 1he followlnQ detc!'lbed 
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.::.;·,::.:_:,;: ': . BEFd111t1~~1etriit'tJ~ruttm1~~--icoMMrs·sratr 

AU'G 1 8 1993 

OF THE STATE OF SOUTH DAKOTA 

IN THE MATTER OF THE APPLICATION ) 
OF BLACK HH..LS POWER AND LIGHT ) 
C01\1P ANY FOR'.·APPROV AL OF PROPOSED ) 
SERVICE AGREEMENTS WITH RAPID ) 
CITY. . ·:· .· . _. ) 

ORDER APPROVING 
CONTRACTS WITH 

DE VIA T-fONS 
.. · ·_;:· 

EL9~~1 

On July 19, 1993, Black Hills Power and Light Company (BHP&L) filed with the Public Utilities 
Commission (Commission) two (2) Large Demand Curtailable (LDC) service agreements with the City 
of Rapid City and the-Third Revised Sheet No. 1 for Section No. 4 of BHP&L's tariff (Summary List 
of Contracts with Deviation). According to BHP&L, it)~ta·~m'ents'l.o~•m!itawtatarnttijatm.ent 

. RJ.wmeltmfflma~~r~11i~fR1Iy~ithltllemw.ll!3Jl~JtQ"'~tl£L~JJ!immtdedieen13rAUS.ewloo 
~Sffiffi~W°o'!;lderio.gidl).ffiis~.liice:if,-, BHP.&L requested that the Commission approve these 
contracts with deviations with fill: effective A.ate of June ·1, 1993. · .... 
. . . . ~ . . -

~ ~ 

At its regularly scheduled August 3, 1993, meeting, the Commission considered BHP&L's 
request for approval of the contracts with deviations and the associated tariff change. ~tm\1n1ssli:5h 

-~tl:lff~..::i~(!~J?LQ.W:tl-,, •... 
~ .. <Ii.',, •• ·>J.;.!~-t' 

The Commission finds that it has jurisdiction over' this matter pursuant to SDCL Chapter 49'-
34A, specifically,.49-34A-4, 49-34A-6, :49-34/\-8 and_49-34A-10. Further, the Commission finds that 
BHP&L's proposed ·tariff revisicin is. both just and reasonable and shall be· approved. As the 

. Commission's final d(;!cision in this matter, it is therefore 

ORDERED; that BHP&L's tariff revision regarding the .service agreements (contracts. with 
deviations) between BHP&L and Rapid City is hereby approved; and it is · 

FURTHER ORDERED, that this tariff revision shall be effective for services rendered.on and· 
c!lfter June 1, 19_93, and it is 

. . ~fil~.R~t.fat~f.11? .. &•ltall~"Pt'iffii~fi'l118'.nrtualm:eportm.mttm:~ntracts;r.sWitf.l~­
dey~.m(~tm~o-4SlRititf~:0"48'~J~~~ilir.etl!Jiibyt?theifi©.rcli3rJ!¥Afjf.>itblii1gt@ontract~,w.ith:i;,:?· · 
D-e~~itll~JlmlfuilesoJl.1ti:ErsrJnmbt:Re~1S2;;(!)l;g_~~i"'~·''' · 

. ~b 
Dated at Pierre, South Dakota, this / 2 ==c:iay of August, 1993. 

I 

CERTIFICATE OF SERVICE 
The undersigned hereby certifies that this 

document has been served today upon all parties 
of record in this docket, as listed on the docket 
service list, by facsimile or by first class mail, in 
properly addressed envelopes, with charges 

:::tLZ2ll-
Date:,_--=8'+/;..,_7.t--,<-/_,_9.-,_J __ 

/ l 

(OFFICIAL SEAL) 



Account Number 1.09.4181480.03 
Contract No. / 0 '13 d-­
Effective Date: 

June 1, · 1993 

LARGE DEMAND CURTAILABLE SERVICE AGREEMENT 

This Large Demand curtailable Service Agreement 
·-~ 

( 
11 Agreement 11

) is entered into thi_s _]__ day of _J__:...u_ftJ_t...-=----

1993, by and between Black Hills Power and Light Company ("Black 

Hills") and the City of Rapid City ("Customer"). 

1. PURCHASE AND SALE OF CURTAILABLE ELECTRIC ENERGY. 

Black Hills shall sqpply and Customer shall take all 

electric power and energy required for its waste water treatment 

operation located in Pennington County, South Dakota, 6200 

Anderson Road, Rapid City, South Dakota, (New Facility - East) 

except to the 

extent that Black Hills shall be entitled to curtail a supply of 

electric power and energy as set forth in this Agreement and the 

tariff filed with the South Dakota Public Utilities Commission, 

at which time customer shall curtail and/or generate electric 

power and energy required to meet its needs. 

2. NATURE OF SERVICE. 

Such power and energy delivered by Black Hills shall be 

three phase, alternating current, approximately 60 cycles at a 

nominal phase to phase voltage of 480 volts. 

3. CURTAILABLE SERVICE. 

The electric power and energy supplied by Black Hills to 

customer shall be on a curtailable basis. Black Hills has filed 

with and received approval from the South Dakota Public Utilities 



'· ' 

Commission, Rate No. LDC-1, Large Demand curtailable Service. A 

copy of such rate is attached as Exhibit 1. Customer has elected 

to purchase all of its electric power and energy pursuant to that 

rate, or its successor. This Agreement is contingent upon 

approval by the South Dakota Public Utilities Commission of this 

Contract of Deviation. 

Customer ~as elected notice Option A with the corresponding 

Curtailable .Load Credit of Rate No. LDC-1. This option allows 

for no prior notification. Customer shall curtail its load to the 

Firm Service Capacity or pay the penalty within the rate upon 10 

minutes notice. All references to "a year" in this Agreement or 

Rate LDC-1 shall be from the anniversary date of the initiation 

of service consistent with ~his Agreement. 

4. CUSTOMER'S EQUIPMENT. 

4.1 Point of Delivery. Customer shall install and maintain 

at its own expense all electrical facilities on its side of the 

point of delivery which are necessary for the proper reception of 

electric power and energy and for its use beyond that point. 

Customer's facilities shall be of the type and nature which shall 

not interfere with other service rendered by Black Hills to any 

other customer. 

4.2 Generating Equipment. Customer shall also be 

responsible at its own risk and expense to furnish, install and 

maintain in good and safe working condition any generation 

equipment, machinery, or other apparatus which it deems necessary 

on the customer side of the interconnection point of electrical 

2 
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power and energy, if any, sufficient to replace that electric 

power and energy as provided to Customer consistent with its 

arrangement to allow the curtailment of service. 

4.3 Limitation to Generation. Customer agrees and 

acknowledges that the generation equipment, machinery and 

apparatus which it shall install for purposes of providing 

electric energy and power during those curtailment periods set 

forth in this Agreement and as allowed for under Rate LDC-1 shall 

be utilized only for purposes of providing generation of electric 

power and energy in the ·event Black Hills notifies Customer of a 

curtailment or during an interruption or suspension of service by 

Black Hills or during a failure in the distribution system or as 

a result of unstable power supply and shall not be used to 

provide electric power and energy during any other time period. 

The machinery, equipment and apparatus as installed by the 

customer shall be such to operate and run separated from 

interconnection with Black Hills' distribution system. 

4.4 No Duty to Inspect. Black Hills shall have no 

responsibility to test and/or inspect Customer's equipment used 

for purposes of providing generation and Customer acknowledges 

and hereby releases Black Hills from any responsibility for any 

failures in Customer's electric facilities, machinery and/or 

apparatus. 

4.5 Testing and Maintenance of Equipment. Testing shall be 

in compliance with the generator manufacturer's recommended full 

load exercising time frame for such equipment, or Customer's 

3 
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standard operation procedure for such equipment, whichever is 

greater. Customer shall endeavor to coordinate its maintenance 

of such equipment to ensure that the same occurs during off peak 

periods for Black Hills. Customer shall be solely responsible 

for the maintenance of its generating equipment. 

5. RATES. 

Black Hills shall bill and Customer shall pay for all 

electric power and energy supplied hereunder at the rates and 

charges due and payable pursuant to the Black Hills' electric 

Rate No. LDC-1. customer understands that the initial rates and 

terms set forth in this contract in Rate No. LDC-1 may be revised 

by Black Hills from time to time. Customer agrees that if Black 

Hills should during the term of this contract revise·or eliminate 
.{ 

-( any such rates or terms as set forth in Rate No. LDC-1 that such 

changes or revisions shall be applicable to Customer for the 

balance of the term of this Agreement. Customer acknowledges 

that its rate as set forth within Rate No. LDC-1 is subject to 

all terms and conditions of Rate No. LDC-1 except as modified by 

this Agreement and/or those terms set forth in the Contract of 

Deviation attached as Exhibit 2. The rate is subject to revision 

by the South Dakota Public Utilities Commission, but the rate 

shall not be eliminated during the duration of this contract. 

6. NO LIABILITY FOR INTERRUPTIONS OR SUSPENSION OF 
SERVICE. 

Black Hills shall endeavor to maintain adequate and 

continuous service. However, Black Hills does not guarantee or 
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otherwise ensure that the· supply of electric energy or power will 

at all times be constant. Black Hills shall not be liable to 

Customer for any loss or damages occasioned by delay, 

interruption or suspension of service. Black Hills shall only be 

liable to customer in the event of gross negligence causing such 

interruption. Black Hills shall not be liable for any lost 

profits or other consequential damages or expenses incurred by 

Customer as the result of any interruption or disruption of 

service. 

In the event Black Hills is prevented from delivering 

electric service or any part thereof for any reason, Black Hills 

shall not be obligated to deliver power during said time and 

there will be a prorata reduction in Billing Capacity or similar 

charges provided in the rate schedule applicable. 

7. COMMUNICATION. 

Customer shall provide a designated telephone line so that 

Black Hills may notify them in the event of a curtailment request 

and/or a reconnect signal. 

8. RIGHT OF WAY. 

Customer shall provide to Black Hills, without any cost, a 

suitable location and right of way to Customer's premises for all 

necessary lines, equipment, or other appurtenant facilities. All 

such facilities, lines, or appurtenances as installed by Black 

Hills shall remain its property and Black Hills shall have all 

necessary rights to inspect, repair, remove, or construct 

additional facilities as necessary. 

5 



9. INDEMNIFICATION. 

Black Hills shall not be liable for any loss, damage, or 

expense to property or persons as a result of injury or death as 

suffered by Customer, its employees, agents, or any third parties 

who are occupying customer's property resulting from the 

operation of any electrical equipment or facilities located on 

Customer's side of the point of delivery. Customer agrees to 

indemnify and hold Black Hills harmless from any such loss, 

damage, injury, or death, or related expenses, including 

reasonable·attorney's fees which Black Hills may incur. 

10. FIRM SERVICE CAPACITY. 

Customer has designated a Firm Service Capacity of zero kVA. 

During all periods of curtailment, Customer shall reduce its 

e'iectric demand to or below the Firm Service Capacity at or 

before the time specified by Black Hills. 

11. MATTERS OF DEVIATION. 

Deviations, if any, under this Agreement are set forth on 

Exhibit 2 attached hereto and incorporated herein by this 

reference. 

12. MISCELLANEOUS. 

12.1 Assignment. Customer may assign its rights and 

obligations under this Agreement only with the written consent of 

Black Hills, which consent shall not be unreasonably withheld. 

12.2 Notice. All notices under this Agreement, except 

those notices necessary for curtailment, which may be provided by 

6 



telephone, shall be in writing sent to each party to this 

Agreement at their respective address below: 

Black Hills Power and Light Company 
Attention: Rate Department 
625 Ninth Street 
P. o. Box 1400 
Rapid city, SD 57709 

City of Rapid City 
300 Sixth street 
Rapid City, SD 57701 

12.3 Entire Agreement and Modification. This Agreement 

constitutes the entire ag.reement between the parties and may be 

amended only by written agr~ement properly executed by both 

parties. 

IN WITNESS WHEREOF, the parties hereto have set their hands 

the date and year first written above. 

POWER AND LIGHT 

By=-f-=-----:---:--=-----::::----:---::-::-f-il--r-:--~.,--~­
Everett E. Hoyt, 

and Chief Operati 

OF RAPID CITY 

( 

. G,uNc.i I 

!llil//1 
.. 
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EXHIBIT 1 .. · .. ·,· 

PUBLIC UTILITIES COMMISSION OF SOUTH DAKOTA 

BLACK HILLS POWER AND LIGHT COMPANY 
"11APID CITY, SOUTH DAKOTA 

SECTION NO. 3A 
SECOND REVISED SHEET NO. 12 

REPLACES FIRST REVISED SHEET NO. 12 
BILLING CODES 22, 28, 32, AND 38 

LARGE DEMAND CURTAILABLE SERVICE (LDC) RATE No. LDC-1 
Page 1 of 5 

AVAILABLE 

At points ion the Company's existing secondary distribution 
lines supplied by its interconnected transmission system. 

APPLICABLE 

At the customer's election, to any General Service-Large 
customer's entire service requirements supplied at one point 
of delivery when the customer agrees to curtail a minimum 
designated load under the conditions of one of the following 
options: 

Option A 
Option B 
Option c 

Minimum Prior 
Notification 

None 
1 hour 
4 hours 

Minimum· 
curtailment Length 

6 hours 
6 hours 
6 hours 

Maximum 
curtailment Length 

16 hours 
16 hours 
16 hours 

Service is by Large Demand CUrtailable Service Agreement only, 
and is not applicable for temporary, standby, supplementary, 
emergency, resale, shared, or incidental purposes. 

CHARACTER OF SERVICE 

Alternating current, 60 hertz, three phase, at a single 
standard utilization voltage most available to the location of 
the customer. 

NET MONTHLY BILL 

Rate 

Capacity Charge 
$9.25 per kVA of Billing capacity 

Energy Charge 
All usage at 3.4¢ per kWh 

ISSUED BY.: 

EFFECTIVE DATE: For Service Rendered On 
\ ' and After September 9, 1992 

?:>.w~ 
DATE FILED: September 30, 1992 

Kyle D. White 
Rates and Regulatory Affairs 

_..- I 



PUBLIC UTILITIES COMMISSION OF SOUTH DAKOTA 
. 

BLACK HILLS POWER AND LIGHT COMPANY 
RAPID CITY1 SOUTH DAKOTA 

SECTION NO. 3A 
SECOND REVISED SHEET NO. 13 

REPLACES ·FIRST REVISED SHEET NO. 13 _-. 
BILLING CODES 22, 28, 32, and 38 

Minimum 

LARGE DEMAND CURTAILABLE SERVICE 
. ( continued) 

The capacity Charge less Curtailable Load Credit 

Curtailable Load Credit 

RATE NO. LDC-1 
Page 2 of 5 

The monthly bill shall be reduced according to the following 
schedule for theexcess, if any, that Billing Capacity exceeds 
Firm Service Capacity. 

Option A 
Option B 
Option c 

$5. 00 .. per kVA 
$.4. 75' per kVA 
$4.25 per kVA· 

Penalty for Non-Compliance 

If at any time a customer fails to curtail as requested by the 
&Jrnpany~ a penalty equal to five {5} times the capacity Charge 
per kVA for the maximum difference in kW that the maximum load 
during any curtailment period within the billing period 
exceeds the Firm Service Capacity. If more than one 
curtailment occurs during a billing period and the customer - ... 
fully complies with at least one curtai-1.ment request and does ( 
not fully comply with.at least one other. curtailment request, 
the· penalt;:y for non-compliance .. will be_..reduced by multiplying 
it by the proportion of. the. total number-of curtailments with 
which the customer'failed to comply fully to the number of 
curtailments ordered. 

DETERMINATION OF BILLING CAPACITY 

The Billing Capacity in any month shall be the highest· of the 
following: 

a. The kilovolt-ampere (kVA) load during the fifteen­
minute period of maximum use during the billing period; 
or 

b. Eighty percent (80%) of the highest Billing capacity in 
any of the preceding eleven (11) months; or 

c. The Firm Service Capacity. 

DATE FILED: September JO, 1992 EFFECTIVE DATE: For Service Rendered on 
\ · and After September 9, 1992 -:a. uJ /;;J!;:._ ISSUED BY: 
Kyle D. White 

Ma Rates and Regulatory Affairs 



PUBLIC UTILITIES COMMISSION OF SOUTH DAKOTA 

BLACK HILLS POWER AND LIGHT COMPANY 
RAPID CITY, SOOTH DAKOTA 

SECTION NO. 3A 
SECOND REVISED -SHEET NO. 14 

REPLACES FIRST REVISED.SHEET NO. 14 
_) BILLING CODES 22, 28, 32, AND 38 

LARGE DEMAND CORTAILABLE SERVICE 
(continued} 

FIRM SERVICE -CAPACITY 

RATE No. LDC-1 
Page 3 of 5 

The customer shall initially designate by Electric service 
Agreement a Firm Service capacity of at least 500 kVA less 
tha~: (a) the customer 1 s maximum actual Billing capacity 
during the twelv.~ billing periods irrunediately preceding 'the 
election of this rate for existing customers, or {b) maximum 
estimated Billing capacity during the twelve billing periods 
following the election of this rate for new customers. 

The Customer shall agree to reduce electric demand to or below 
the Firm Service capacity at or before the time specified by 
the Company in any notice of curtailment. The Customer shall 
further agree not to create demands in excess of Firm Service 
capacity for the duration of each curtailment period. The 
customer may increase electric demand after.. ·the end of the 
curtailment period as specified by the Company. 

SUBSTATION OWNERSHIP D:I:SCOONT . 

Customers who furnish and maintain a transformer substation 
(_) with controlling a~d protective equipment, with the exception 

of metering·equipment, for the purpose of transforming service 
from the Company's transmission voltage (47,000 volts, and 
above) or primary distribution voltage (2,400 volts to 24,900 
volts) to the customer's utilization voltages, shall receive a 
mont~~y_credit of $0.25 per kVA of Billing capacity for 
transmission service and $0.15 per kVA of Billing .capacity for 
primary distribution service. 

·i 
' 

FUEL AND PURCHASED POWER ADJUSTMENT 

The above schedule of charges shall he adjusted in accordance 
with the Fuel and Purchased Power Adjustment tariff as set 
forth beginning on Sheet No. 31 through Sheet No. 42 which are 
made a part hereof by express reference as if set forth 
verbatim herein. 

DATE FILED: September 30, 1992 EFFECTIVE DATE: For Service Rendered On 
---....._ \ · and After September 9 , 19 9 2 

.!.) . u.) !;;;t,__ ISSUED BY: 
Kyle D. White 

· ... .,; Man Rates and Regulatory Affairs 



PUBLIC UTILITIES COMMISSION OF SOUTH DAKOTA 

BLACK HILLS POWER AND .LIGHT COMPANY 
- RAPID CITY, SOUTH DAKOTA 

SECTION NO. 3A 
SECOND REVISED SHEET NO. 1.-· 

REPLACES FIRST REVISED SHEET NO. 1~ 
BILLING CODES 22, 28, 32, AND 38 

PAYMENT 

LARGE DEMAND CORTAILABLE SERVICE 
(continued) 

RATE NO. LDC-1 
Page 4 of 5 

Net monthly bills are due and payable twenty (20) days from 
the date of the bill, and after that date the account becomes 
delinquent. A late payment charge of 1.5% on the current 
unpaid balance shall apply to delinquent accounts. An 
insufficient check charge of $5.00 shall apply for returned 
checks. If a bill is not paid, the company shall have the 
right to suspend service, providing ten (10) days• written 
notice of such suspension has been given. When service is 
suspended for nonpayment of a bill, a customer Service Charge 
will apply. 

CONTRACT PERIOD 

A period of not less than five (5) years and if not then 
terminated by at least one hundred eighty (180) days' prior 
written notice by either party, shall continue until so 
terminated. Where service is being initiated.or enlarged and 
requires special investment on the part of the Company, a 
longer period may be required and shall be as stated in the 
Electric· Service Agreement. 

TERMS AND CONDITIONS 

1. Service will be rendered under the Company's General ·Rules 
and-Regulations. 

2. Service provided hereunder shall be on a continuous basis. 
If service is discontinued and then resumed within twelve 
(12) months after service was first discontinued, the 
customer shall pay all charges that would have been billed 
if service had not been discontinued. 

3. Curtailment periods will typically be for a minimum of six 
consecutive hours with the duration and frequency to be at 
the discretion of the Company. Daily curtailments will not 
exceed 16 hours total and total curtailment in any calendar 
year wili not exceed 400 hours. 

DATE FILED: September 30, 1992 

ISSUED BY: 

Mana 

EFFECTIVE DATE: For Service Rendered On 
~- j{d,._ and After September 9, 1992 

Kyle D. White 
Rates and Regulatory Affairs 

.- ,, I 
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PUBLIC PTILITIES COMMISSION OF SOUTH DAKOTA 

BLACK HILLS POWER AND LIGHT COMPANY 
RAPID. CITY, SOUTH DAKOTA 

SECTION NO. 3A 
SECOND REVISED SHEET NO. 16 

REPLACES FIRST REVISED SHEET NO. 16 
_) BILLING CODES 22, 28, 32, AND 38 

LARGE DEMAND CURTAILABLE SERVICE 
(continued) 

TERMS A.ND CONDITIONS (continued) 

RATE No. LDC-1 
Page 5 of 5 

4. The Company at its option may terminate the Large Demand 
Curtailable Service Agreement if the customer has 
demonstrated an inability to curtail its loads to the 
Firm Service capacity when requested by the company. 

5. General Service - Large customers with Billing capacities 
which are not large enough to provide 500 KVA of curtail­
able load will be considered by the company for LDC service 
on a case-by-case basis. 

6. Curtailable service for Industrial contract-Service 
customers is available, however, the rates and conditions 
of service will be determined on a case-by-c?se basis and 
filed with the South Dakota Public Utilities commission for 
review and approval. 

!_~ '· 'J TAX ADJUSTMENT 

Bills computed under the above rate will be increased by the 
applicable proportionate part of any impost, assessment or 
charge·imposed or levied by any governmental authority as a 
result of raws or ordinances enacted, which is assessed or 
levied on· the basis of revenue for electric energy or service 
sold, and/or the volume of energy generated and sold. 

DATE FILED: September 30, 1992 EFFECTIVE DATE: For Service Rendered On 
and After September 30, 1992 

ISSUED BY: 

) Kyle D. White 
Rates and Regulatory Affairs Ma.nag 
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EXHIBIT 2 

CONTRACT FOR DEVIATION 

This Exhibit is attached and incorporated into an Agreement 

for Large Demand Curtailable Service between Black Hills Power 

and Light Company and the City of Rapid City. 

1. CREDIT. 

The City of Rapid city shall receive a credit equal to $2.00 

per kVA, if any, that Billing Capacity exceeds Firm Service 

Capacity. This credit shall be in addition to that credit 

granted under the Curtailable Load Credit Option A as set forth 

in Rate No. LDC-1, or its successor. 

2. PENALTY FOR NONCOMPLIANCE. 

The City of Rapid city phall not be subject to the Penalty 

in Rate No. LDC-1 as a result of the first generation related 

failure during each contract year. The penalty for 

noncompliance, when imposed, shall be equal to five times the 

Capacity Charge per kVA, as provided for in Rate LDC-1. 

The City of Rapid City shall be allowed a grace period of 14 

days in which to restore its generation capabilities without 

incurring any additional penalty when such generator failure is 

the result of catastrophic failure and inability to generate 

electricity. 

Exhibit 2 - Page 1 
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3. TERM. 

The Contract Period shall run for three years from the date 

of Agreement and shall continue thereafter until terminated by a 

one year written notice of either party. 

Dated the date and year first above written. 

BLACK HILLS POWER AND LIGHT 
COMPANY 

By~J(_...::,~~~~~~~~-,l..1-~~~~~ 
Everett E. Hoyt, Pr. 

and Chief Operati 

THE CITY OF RAPID CITY 

Exhibit 2 - Page 2 
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tcount Number 1.09.4181470.01 Contra9t No. JC ff 5/ 
Effective Date: 

June 1, 1993 

LARGE DEMAND CURTAILABLE SERVICE AGREEMENT 

This Large Demand Curtailable Service Agreement 

7 -rh. 
("Agreement") ~s entered into this __ day of -------
1993, by and between Black Hills Power and Light Company ("Black 

Hills") and the City of Rapid City ("Customer"). 

1. PURCHASE AND SALE OF CURTAILABLE ELECTRIC ENERGY. 

Black Hills shall supply and Customer shall take all 

electric power and energy required for its waste water treatment 

operation located-in Pennington County, South Dakota, 6200 

Anderson Road, Rapid City, South Dakota, (Old Facility - West) 

except to the 

extent that Black Hills shall be entitled to curtail a supply of 

· electric pow~r and energy as set forth in this Agreement and the 

tariff filed with the South Dakota Public Utilities Commission, 

.at which time customer shall curtail and/or generate electric 

power and energy required to meet its needs. 

2. NATURE OF SERVICE. 

Such power and energy delivered by Black Hills shall be 

three phase, alternating current, approximately 60 cycles at a 

nominal phase to phase voltage of 480 volts. 

3. CURTAILABLE SERVICE. 

The electric power and energy supplied by Black Hills to 

Customer shall be on a curtailable basis. Black Hills has filed 

with and received approval from the South Dakota Public Utilities 



Commission, Rate No. LDC-1, Large Demand Curtailable Service. A 

copy of such rate is attached as Exhibit 1. Customer has elected 

to purchase all of its electric power and energy pursuant to that 

rate, or its successor. This Agreement is contingent upon 

approval by the South Dakota Public Utilities Commission of this 

Contract of Deviation. 

Customer has elected notice Option A with the corresponding 

Curtailable Load Credit of Rate No. LDC-1. This option allows 

for no prior notification. Customer shall curtail its load to the 

Firm Service Capacity or pay the penalty within the rate upon 10 

minutes notice. All references to "a year" in this Agreement or 

Rate LDC-1 shall be from the anniversary date of the initiation 

of service consistent with tpis Agreement. 

4. CUSTOMER'S EQUIPMENT. 

4.1 Point of Delivery. Customer shall install and maintain 

at its own expense all electrical facilities on its side of the 

point of delivery which are necessary for the proper reception of 

electric power and energy and for its use beyond that point. 

Customer's facilities shall be of the type and nature which shall 

not interfere with other service rendered by Black Hills ta any 

other customer. 

4.2 Generating Equipment. Customer shall also be 

responsible at its awn risk and expense ta furnish, install and 

maintain in good and safe working condition any generation 

equipment, machinery, or other apparatus which it deems necessary 

on the customer side of the interconnection point of electrical 

2 



power and energy, if any, sufficient to replace that electric 

power and energy as provided to customer consistent with its 

arrangement to allow the curtailment of service. 

4.3 Limitation to Generation. Customer agrees and 

acknowledges that the generation equipment, machinery and 

apparatus which it shall install for purposes of providing 

electric energy and power during those curtailment periods set 

forth in this Agreement and as allowed for under Rate LDC-1 shall 

be utilized only for purposes of providing generation of electric 

power and energy in the event Black Hills notifies Customer of a 

curtailment or during an interruption or suspension of service by 

Black Hills or during a failure in the distribution system or as 

a result of unstable power sµpply and shall not be used to 

provide electric power and energy during any other time period. 

The machinery, equipment and apparatus as installed by the 

customer shall be such to operate and run separated from 

interconnection with Black Hills 1 distribution system. 

4.4 No Duty to Inspect. Black Hills shall have no 

responsibility to test and/or inspect Customer's equipment used 

for purposes of providing generation and Customer acknowledges 

and hereby releases Black Hills from any responsibility for any 

failures in Customer's electric facilities, machinery and/or 

apparatus. 

4.5 Testing and Maintenance of Equipment. Testing shall be 

in compliance with the g~nerator manufacturer's recommended full 

load exercising time frame for such equipment, or Customer's 

3 



standard operation procedure for such equipment, whichever is 

greater. Customer shall endeavor to coordinate its maintenance 

of such equipment to ensure that the same occurs during off peak 

periods for Black Hills. Customer shall be solely responsible 

for the maintenance of its generating equipment. 

5. RATES. 

Black Hills shall bill and Customer shall pay for all 

electric power and energy supplied hereunder at the rates and 

charges due and payable pursuant to the Black Hills' electric 

Rate No. LDC-1. Customer understands that the initial rates and 

terms set forth in this contract in Rate No. LDC-1 may be revised 

by Black Hills from time to time. Customer agrees that if Black 

Hills should during the term,, of this contract revise or eliminate 

any such rates or terms as set forth in Rate No. LDC-1 that such 

changes or revisions shall be applicable to Customer for the 

balance of the term of this Agreement. Customer acknowledges 

that its rate as set forth within Rate No. LDC-1 is subject to 

all terms and conditions of Rate No. LDC-1 except as modified by 

this Agreement and/or those terms set forth in the Contract of 

Deviation attached as Exhibit 2. The rate is subject to revision 

by the South Dakota Public Utilities Commission, but the rate 

shall not be eliminated during the duration of this contract. 

6. NO LIABILITY FOR INTERRUPTIONS OR SUSPENSION OF 
SERVICE. 

Black Hills shall endeavor to maintain adequate and 

continuous service. However, Black Hills does not guarantee or 
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otherwise ensure that the supply of electric energy or power will 

at all times be constant. Black Hills shall not be liable to 

Customer for any loss or damages occasioned by delay, 

interruption or suspension of service. Black Hills shall only be 

liable to customer in the event of gross negligence causing such 

interruption. Black Hills shall not be liable for any lost 

profits or other consequential damages or expenses incurred by 

customer as the result of any interruption or disruption of 

service. 

In the event Black Hills is prevented from delivering 

electric service or any part thereof for any reason, Black Hills 

shall not be obligated to deliver power during said time and 

there will be a prorata reduction in Billing Capacity or similar 

charges provided in the rate schedule applicable. 

7. COMMUNICATION. 

Customer shall provide a designated telephone line so that 

Black Hills may notify them in the event of a curtailment request 

and/or a reconnect signal. 

8. RIGHT OF WAY. 

Customer shall provide to Black Hills, without any cost, a 

suitable location and right of way to Customer's premises for all 

necessary lines, equipment, or other appurtenant facilities. All 

such facilities, lines, or appurtenances as installed by Black 

Hills shall remain its property and Black Hills shall have all 

necessary rights to inspect, repair, remove, or construct 

additional facilities as necessary. 
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9. INDEMNIFICATION. 

Black Hills shall not be liable for any loss, damage, or 

expense to property or persons as a result of injury or death as 

suffered by Customer, its employees, agents, or any third parties 

who are occupying Customer's property resulting from the 

operation of any electrical equipment or facilities located on 

Customer's side of the point of delivery. Customer agrees to 

indemnify and hold Black Hills harmless from any such loss, 

damage, injury, or death, or related expenses, including 

reasonable attorney's fees which Black Hills may incur. 

10. FIRM SERVICE CAPACITY. 

customer has designated a Firm Service Capacity of zero kVA. 

During all periods of curta~lrnent, Customer shall reduce its 

electric demand to or below the Firm Service Capacity at or 

before the time specified by Black Hills. 

11. MATTERS OF DEVIATION. 

Deviations, if any, under this Agreement are set forth on 

Exhibit 2 attached hereto and incorporated herein by this 

reference. 

12. MISCELLANEOUS. 

12.1 Assignment. Customer may assign its rights and 

obligations under this Agreement only with the written consent of 

Black Hills, which consent shall not be unreasonably withheld. 

12.2 Notice. All notices under this Agreement, except 

those notices necessary for curtailment, which may be provided by 
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telephone, shall· be in writing sent to each party to this 

Agreement at their respective address below: 

Black Hills Power and Light Company 
Attention: Rate Department 
625 Ninth Street 
P. o. Box 1400 
Rapid City, SD 57709 

city of Rapid city 
300 Sixth street 
Rapid City, SD 57701 

12.3 Entire Agreement and Modification. This Agreement 

constitutes the entire agreement between the parties and may be 

amended only by written agreement properly executed by both 

parties. 

IN WITNESS WHEREOF, the parties hereto have set their hands 
. ,, 

the date and year first written above. 

POWER AND LIGHT 

By 
~E~v=e=r-e~t~t--=E~.~,,..--:-~=--r-i...,....,:---:-~~ 

and Chief 

OF RAPID CITY~ 

£t],. 
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EXHIBIT 1 

PUBLIC UTILITIES COMMISSION OF SOUTH DAKOTA 

BLACK HILLS POWER AND LIGHT COMPANY 
"1.APID CITY, SOUTH DAKOTA 

SECTION NO. 3A 
SECOND REVISED SHEET NO. 12 

REPLACES FIRST REVISED SHEET NO. 12 
BILLING CODES 22, 28, 32, AND 38 

LARGE DEMAND CURTAILABLE SERVICE (LDC) RATE No. LDC-1 
Page 1 of 5 

AVAILABLE 

At points ion the Cqrnpany•s existing secondary distribution 
lines supplied by. its interconnected transmission system. 

APPLICABLE 

At the customer's election, to any General service-Large 
customer's entire service requirements supplied at one point 
of delivery when the customer agrees to curtail a minimum 
designated load under the conditions of one of the following 
options: 

Option A 
Option B 
Option c 

Minimum Prior Minimum 
Notification Curtailment Length 

None 
1 hour 
4 hours 

6 hours 
6 hours 
6 hours 

Maximum 
Curtailment Length 

16 hours 
16 hours 
16 hours 

Service is by Large Demand Curtailable Service Agreement only, 
and is not applicable for temporary, standby, supplementary, 
emergency, resale, shared, or incidental purposes. 

CHARACTER OF SERVICE 

Alternating current, 60 hertz, three phase, at a single 
standard utilization voltage most available to the location of 
the customer. 

NET MONTHLY BILL 

capacity Charge 
$9.25 per kVA of Billing capacity 

Energy Charge 
All usage at 3.4¢ per kWh 

DATE FILED: September 30, 1992 

ISSUED BY.: 

EFFECTIVE DATE: For Service Rendered On 
D. tJ td,:..__ and After September 9, 1992 

Kyle D. White 
Rates and Regulatory Affairs 

~s;-



PUBLIC UTILITIES COMMISSION OF SOUTH DAKOTA ,. 

. ., 

BLACK HILLS POWER AND LIGHT COMPANY 
RAPID CITY 1 SOUTH DAKOTA 

BILLING CODES 22, 281 321 and 38 

SECTION NO. 3A 
SECOND REVISED.SHEET NO. 13 

REPLACES FIRST REVISED SHEET NO. 13 ......... , 

Minimum 

LARGE DEMAND CURTAILABLE SERVICE 
{continued} 

RATE NO. LDC-1 
Page 2 of 5 

The capacity Charge less CUrtailable Load credit 

Curtailable Load Credit 

The monthly bili shall be reduced according to the following 
schedule for the·excess, if any, that Billing capacity exceeds 
Finn Service capacity. 

Option A 
Option B 
Option C 

$5. 0.0 .. per kVA 
$.4. 75' per kVA 
$.4 • 25 per kVA 

Penalty for Non-Compliance 

If at any time a customer fails to curtail as requested by the 
eompany; a penalty equal to.five (5) times the capacity Charge 
per kVA for the·maximum difference in kW that the maximum load 
during any curtailment period within the billing period 
exceeds the Finn Service capacity. If more than one 
curtailment occurs during a billing period and the customer 
fully complies with at least one curtai:lment request and does 
not fully comply with.at least one othe~ curtailment request1 
the penalt;.y for non-compliahce .. will be ·.reduced by multiplying 
it by the proportion of. the'. total number-of curtailments with 
which the customer'failed to comply fully to the number of 
curtailments ordered. 

DETERMINATION OF BILLING CAPACITY 

The Billing capacity in any.month shall be the highest· of the 
following: 

a. The kilovolt-ampere (kVA) load during the fifteen­
minute period of maximum use during the billing period; 
or 

b. Eighty percent (80%) of the highest Billing Capacity in 
any of the preceding eleven (11) months; or 

c. The Firm Service capacity. 

DATE FILED: September 3-0, 1992 

ISSUED BY: 

Ma 

EFFECTIVE DATE: For Service Rendered On 
°"2). ~tit:_ and After September 9, 1992 

Kyle D. White 
Rates and Regulatory Affairs 

' - .. ~ ... 
( ) 



PUBLIC UTILITIES COMMISSION OF SOUTH DAKOTA 

BLACK HILLS POWER AND LIGHT COMPANY 
RAPID CITY, SOUTH DAKOTA 

SECTION NO. 3A 
SECOND REVISED.SHEET NO. 14 

REPLACES FIRST REVISED.SHEET NO. 14 
) BILLING CODES 22, 28, 32, AND 38 

! 
. ' 

LARGE DEMAND CURTAILABLE SERVICE 
( continued) 

FIRM SERVICE -CAPACITY 

RATE No. LDC-1 
Page 3 of s 

The customer shall initially designate by Electric Service 
Agreement a Finn Service capacity of at least 500 kVA less 
tha~: (a) the customer's maximum actual Billing capacity 
during the twelv~ billing periods immediately preceding ·the 
election of this rate for existing customers, or (b) maximum 
estimated Billing capacity during the twelve billing periods 
following the election of this rate for new customers. 

The Customer shall agree to reduce electric demand to or below 
the Finn Service capacity at or before the time specified by 
the Company in any notice of curtailment. The customer shall 
further agree not to create demands in excess of Finn Service 
capacity for the duration of each curtailment period. The 
customer may increase electric demand after.. -the end of the 
curtailment period as specified by the company. 

SUBST·ATION OWNERSHIP D'.CSCOUNT .. 

Customers who furnish and maintain a transformer substation 
with controlling and protective equipment, with the exception 
of metering equipment, for the purpose of transforming service 
from the Company's transmission voltage (47,000 volts, and 
above) or primary distribution voltage (2,400 volts to 24,900 
volts) to the customer's utilization voltages, shall receive a 
mont~ly_credit of $0.25 per kVA of Billing capacity for 
transmission service and $0.15 per kVA of Billing .capacity for 
primary distribution service. 

FUEL AND PURCHASED POWER .ADJUSTMENT 

The above schedule of charges shall he adjusted in accordance 
with the Fuel and Purchased Power Adjustment tariff as set 
forth beginning on Sheet No. 31 through Sheet No. 42 which are 
made a part hereof by express reference as if set forth 
verbatim herein. 

DATE FILED: September 30, 1992 EFFECTIVE DATE: For Service Rendered On 
-----....._ \ · and After September 9, 1992 

.f.) . uJ /;;J!;.___ ISSUED BY: 
Kyle D. White 

··j Man Rates and Regulatory Affairs 



PUBLIC UTILITIES COMMISSION OF SOUTH DAKOTA 

BLACK HILLS POWER AND.LIGHT COMPANY 
RAPID CITY~ SOUTH DAKOTA 

SECTION NO. 3A 
SECOND REVISED SHEET NO. 1,....-~ .. 

REPLACES FIRST REVISED SHEET NO. 1~ 
BILLING CODES 22, 28, 32, AND 38 

PAYMENT 

LARGE DEMAND CURTAILABLE SERVICE 
(continued) 

RATE NO. LDC-1 
·Page 4 of 5 

Net monthly bills are due and payable twenty (20) days from 
the date of the bill, and after that date the account becomes 
delinquent. A late payment charge of 1.5% on·the current 
unpaid balance shall apply to delinquent accounts. An 
insufficient check charge .of $5.00 shall apply for returned 
checks. If a bill is not paid, the company shall have the 
right to suspend service, providing ten (10) days• written 
notice of such suspension has been given. When service is 
suspended_ for nonpayment of a bill, a customer Service Charge 
will apply. 

CONTRACT PERIOD 

A period of not less than five (5) years and if not then 
terminated by at least one hundred. eighty {180) days' prior 
written notice by either party, shall continu~ until so 
terminated. Where service is being initiated or enlarged and 
requires special investment on the part of the Company, a 
longer period may be required and shall be as stated in the 
Electric· Service Agreement. 

TERMS AND 'CONDITIONS 

1. service will be rendered under the Company 1 s General -Rules 
and-Regulations. 

2. Service provided hereunder shall be on a continuous basis. 
If service is discontinued and then resumed within twelve 
(12} months after service was first discontinued, the 
customer shall pay all charges that would have been billed 
if service had not been discontinued. 

3. Curtailment periods will typically be for a minimum of six 
consecutive hours with the duration and frequency to be at 
the discretion of the Company. Daily curtailments will not 
exceed 16 hours total and total curtailment in any calendar 
year will not exceed 400 hours. 

DATE FILED: September 30, 1992 

ISSUED BY: 

Mana 

I 

EFFECTIVE DATE: For Service Rendered On 
:0. jt;;:t__ and After September 9, 1992 

Kyle D. White 
Rates and Regulatory Affairs 



PUBLIC PTILITIES COMMISSION OF SOUTH DAKOTA 

BLACK HILLS POWER AND LIGHT COMPANY 
RAPID CITY, SOUTH DAKOTA 

SECTION NO. 3A 
SECOND REVISED SHEET NO. 16 

REPLACES FIRST REVISED SHEET NO. 16 
) BILLING CODES 22, 28, 32, AND 38 

LARGE DEMAND CURTAILABLE SERVICE 
(continued} 

TERMS AND CONDITIONS (continued) 

RATE No. LDC-1 
Page 5 of 5 

4. The company at its option may terminate the I:,arge Demand 
Curtailable Service Agreement if the Customer has 
demonstrated an inability to curtail its loads to the 
Firm Service capacity when requested by the company. 

5. General Service - Large customers with Billing capacities 
which are not large enough to provide 500 F:VA of curtail­
able load will be considered by the company for LDC service 
on a case-by-case basis. 

6. Curtailable service for Industrial contract.service 
customers is available, however, the rates and conditions 
of service will be detennined on a case-by-case basis and 
filed with the South Dakota Public Utilities.cormnission for 
review and approval. 

) TAX ADJUSTMENT 

Bills computed under the above rate will be increased by the 
applicable proportionate part of any impost, assessment or 
charge·imposed or levied by any governmental authority as a 
result of l~ws or ordinances enacted, which is assessed or 
levied on· the.basis of revenue for electric energy or service 
sold, and/or the volume of energy generated and sold. 

DATE FILED: September 30, 1992 EFFECTIVE DATE: For Service Rendered On 
and After September 30, 1992 

ISSUED BY: 
·, 

) Ma nag 
Kyle D. White 

Rates and .. Regulatory Affairs 
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EXHIBIT 2 

CONTRACT FOR DEVIATION 

This Exhibit is attached and incorporated into an Agreement 

for Large Demand Curtailable Service between Black Hills Power 

and Light Company and the City of Rapid City. 

1. CREDIT. 

The City of Rapid City shall receive a credit equal to $2.00 

per kVA, if any, that Billing Capacity exceeds Firm Service 

Capacity. This credit shall be in addition to that credit 

granted under the Curtailable Load Credit Option A as set forth 

in Rate No. LDC-1, or its successor. 

2. PENALTY FOR NONCOMPLIANCE. 

The city of Rapid city ~hall not be subject to the Penalty 

in Rate No. LDC-1 as a result of the first generation related 

failure during each contract year. The penalty for 

noncompliance 1 when imposed, shall be equal to five times the 

Capacity Charge per kVA, as provided for in Rate LDC-1. 

The City of Rapid city shall be allowed a grace period of 14 

days in which to restore its generation capabilities without 

incurring any additional penalty when such generator failure is 

the result of catastrophic failure and inability to generate 

electricity. 

Exhibit 2 - Page 1 
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3. TERM. 

The Contract Period shall run for three years from the date 

of Agreement and shall continue thereafter until terminated by a 

one year written notice of either party. 

Dated the date and year first above written. 

BLACK HILLS POWER AND LIGHT 
COMPANY 

THE CITY OF RAPID CITY 

Exhibit 2 - Page 2 
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Co.I Dept. . 
·.AT A REGULAR SESSION ,of the Publ Phonu Phone# 1 7 3 .._.. .3~ 

'State of So Fax# o5 ..... ~ .... 2)J-5o Fax# 

·in the City . 
·.,:2nd day of ·-- -·· ~ __ .. 

·,:;PRESENT: Commissioners KJ.inkel, Fischer and Stofferahn 

:l'.N TEE MATTER OF THE PETITION ) 
-J:'OR. DECLARATORY RULIN(3 FILED ) 
~y CLAY-UNION ELECTRIC COR- ) 
:PQRATION. 

OF.DER FOR TEMPORARY SERVICE 

(F-3292) 

-On the lst day of March, 1979~ Clay-Union Electric Cor­
;poration filed with this Commission its application to provide 

.. ;~emporary single phase service to the Alumax Extrusions, Inc. 
··.fac;i.lity. On the 2nd day of March, 1979, Northwestern Public 

.' ·.:Service Company filed its application .for authority to provide 
-d:emporary service with this Commission.· 

The Colillltission has ,carefully reviewed the pleadings and 
··documentation provided. by Clay-Union Electric and NoJ:1thwestern 
?ublic Service Company~ The Co.nu:n.ission find.s that Clay-Union 
·::E·lectric presentJ.y has a s.ingle phase line w-hich with minor 'modi­
. .fica:tion can be utili~~ed to provide temporary single phase ser- · 
-vice to the ·P...lumax :fa;ci'J.:i ty. In light the!:'eof :z the Comm.is sion 
. .finds that Clay-Union Electric should provide temporary single 
'·:phase service to that facility. 

However~ the .. Commission finds tha.t Clay-Union Elec:tric 
· :.Corporation shall bea:J::> all expenses related to the provision of 
··'"l'S:Uch tempora:r;,y service. Furither:1 the Commission finds that the 
·,granting to Clay-Union of the provision ox temporary service to 
.xhe Alumax £acility shall in no manner prejudice or in any 

· -derr.9gate the rights of Clay-Union and Northwestern Public Servi~e 
· ,~omp~y to provide pe'l'lil.anent three'...phase service to the Alumax 

.·.;faci·lity. 

·The Commission finds ~hat 1t is in the public interest 
f~o require Clay-Union to provide ·temporary se~vice to the Al'U1I1a~ 
·~acility forithwith in order that Alumax may have its electrical 

.. ·:needs met as soon as poss:i.b1e. It ~s therefore . 

ORDERED, that Clay-Union Electric Corporation be, and 
: 'hereby is, ordered to provide temporariy single phase ser>vice to 
'the Alumax. Extrusions facility ilillllediately; and it is 

' . 
FURTHER ORDERED, that the p~ovision for temporary 

·single phase service by Clay-Un~on Electric Corporation shall in 
no manner p~ejudiae; affect, or derrogate any rights of North­

·western Public Service Company, Clay-Union Ele~tric Corporation 
,or AJ.umax Extrusions, Inc. as the same pertains to the provision · 
·Of permanent three phase electrical .s·ervice to th~ Alumax facility. 

BY ORDER OF THE 

·(·OFFICIAL SEAL) ~ 



AT. A REGULAR SESSION ,:,f the Public Utilities Commission of the 
State of South Dakotat held in its offices, 
in the City of Pierre, the Capital, this 
6th day of April, 1979. 

PRESENT: Commi$sioners Klinkel and Stofferahn 
Commissioner Fischer, Dissenting 

IN THE MATTER OF THE PETITION) 
FOR DECLARATORY RULING FILED ) 
BY CLAY-UNION ELECTRIC ) 
CORPORATION. ) 

DEC!S!ON AND ORDER 

(F-3292) 

Upon the basis of the evidentiary record and after 
review and consideration of' the positions of the parties in this 
proceeding, the Commission here.b.Y enters the following: 

FlNDINGS OF FACT 

r. 
Due to the urgency for resolution of this dispute and 

the need for an immediate decision, the Commission's Findings 
hereinafter set forth shall deal only with the fundamental and 
determinative issues in this proceeding. 

SDCL 49-34A-42 states: 

"Each 1electric utility shall have the 
exclusive right to provide electric 
servic,e at retail at each and every 
location where iL is serving a customer 
as of March 21, 1975, and to each and 
every '.P:t"eseri.t and future customer in 
its assigned service area and no electric 
utility shall render or extend electric 
service at retail within the assigned 
service area of another electric utility 
1.mless such other electric utility con­
sents thereto in writing; provided, 
that any electric utility may exte.nd 
its fa,.:i.lities through the assigned 
service area of another electric 
utility if the extension is necessary 
to facilitate the electric utility 
connecting its facilitie~ or customers 
·within its own assigned s~rvice area. 1t 

The th~eshold issue which must be decided b7t the Commis­
sion in this proceeding is the meaning of the phrase 'at each 
and every location" as used in SDCL 49-34A-42. There is no dis-

-1-
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put.e among the part:ie:s that Cla.y-Union Electric Corpora-:ion was 
serving a customer at a, location pr.ior to March .Zl, 1975 
within the confines c,£ Block One of Foss 2nd Addition of the 
North Half of Section 9, Township 93 North, Range 55 West of 
the Fifth P.M. in Yankton County, South Dakota, The sharply 
disputed issue is whether Clay-Union 1 s service to that custo­
me~ is at the same location where the Aluma~ Extrusions' manu­
facturing facility is presently being constructed, 

The Commission finds that it is the same location, 
as that te:cm is utilized in SDCL 49-34A-42, and that Clay-
Union Electric Corporation should be permitted to provide 
permanent three-phrase electrical service to that location. The 
Commission finds that review of the various Exhibits proferred 
in this p~oceeding, and in particular Exhibit C1 leads to and 
fully supports this determination. The Co'lllll1ission furcher · 
£inds that any othe;i: construction of the phrase "each and 
every loc.ation° would be. unreasonable and unrealistic under 
the facts and circumstances of this case. 

II. 

The only remaining issue to be considered by the 
Commission is proper construction of the 1973 agreement set 
forth as part of Exhibit 2 in this proceeding and incorporated 
in the 1975 agre·ement. The 1973 agreement was approved by the. 
Mediation Bdard by Order entered on the 10th day of January~ 
1974 and the 1975 agreement was approved by the Public Utili­
ties Commission by Order entered on the 1st day of July, 1976. 
The relevant portion of the 1973 agreement states: 

"For purposes of clarification on 
Exhibit 1, it is agreed that the 
existing electric structures and 
service outlets serviced by North­
western Public Service Company are 
designated by the red outlinei that 
the blank lines designate the exist­
ing structures and service outlets . 
currently serviced by Clay-Union 
Electric Corporation; that the dark 
green is the line designating the 
areas of service hereinafter of the 
respective parties to this agreement, 
and that neither party will extend 
their facilities or offer any new 
service in the designated ~rea of 
the othe:r party . 

. lt is agreed that each party shall 
continue to service existing structures 
and outlets that may be located in 
the designated areas of the other but 
that no new connections or hookups 
will hereinafter be made in the desig­
nated area of the othe:r:. ". 

-2- 7.i/ 



The Conunission finds that Clay-Union Electric Cor­
poration's right to serve the Alumax Extrusions facility ·at 
a pre-March 21. 1975 location does not abrogate or violate 
the 1973 or 1975 agreements entered into by and between North­
western Public Service Company and Clay-Union Electric'Cor­
porat:i.on. The Commis1sion finds that on t.he. ba'sis of the expert 
testimony presented and the express terms of the 1973 agree­
ment above set forth, no violation thereof will occur by 
pennitting Clay-Union Electric Corporation to provide perma­
nent service to the .Alumax Extrusions facilit:y. Moreover, 
when viewed in conjunction with the facts and circumstances 
existent in the Media.tion Board proceeding which culminated 
in that agreement entered into by and between Northweste:im 
Public Service Company and Clay-Union Electric Corporation, 
pro"IJision cf electrical service by Clay-Union to the Alumax 
Extrusions facility is both reasonable and fully supported. 

III. 

'The Commission finds rhat both Northwestern Public 
Service Company and Clay-Union Electric Corporation have an 
adequate power supply to serve the Alumax Ex~rusions load, 
Further, the Commission finds t:hat permitting either North­
western Public Service Company or Clay-Union Electric Cor~ 
poration to provide permanent electrical service to the Alwnax 
Extrusions facility would pr.omote the efficient and economical 
use and development of the electric system of either utility. 

CONGLUSIO~S OF LAW 

:c. 
That the Commission has jurisdiction over the subject 

matter and parties to this proceeding. 

II. 

~VV'":Z 

That the Commission's determination herein adjudi­
cates t.he rights of the parties hereto regarding the dispute 
over the provision of permanent service to the Alumax Extrusions 
facility. 

III. 

Tha.t the Comrnission''s determination herein is made 
pursuant to, and in ac:cordance with I SDCL Chapters 1-26 and 
49-34A. It is therefore 

ORDERED, that Clay-UTiion Electric CorporaLion be, 
and the same hereby is, authorized and permitted to provide 
permanent electrical. service to the Alumax Extrusions facility; 

.and it is 

-3-



FURTHER ORDERED, that all previous Orders of ~he 
Commission not inconsistenc herewith be 1 and the same hereby 
are incorporated as if set forth in full herein. 

......... 

(OFFICIAL SEAL) 

BY ORDER OF COMMISSIONERS 
K.LINI<EL AND STOFFERAHN": 

CO}iM:ISSIONER FISCHER, nISSENTING= 

C-+ " ......... \ 

___:-§J:EVE. BLOMEKE;. Ex.ecut;_i_:;:-~---~e~ret:a::7y _:.., 

-4-

"t::,I vvv 



DISSEN'r 
DOCKET NO, ~-3292 

C0}1MXSSIONER CHAR.LOTTE FISCHER 

In 1948 Clay-Union Elect:r:ic .Corporacion bega.n serving a fa.rm site. In 1978 
the farm and land was sold and the buildings t:ora down by Alumax E'i\trusions, Inc, 
Alumax intends to use this land to construct a business ope:ratio1.1.s ce1.'l.ter. 

As shown on the various 1:1::cbibits, the Alumax plant 1.vill be located totally 
within Nort:hwestern Public Se:r:vice Campany' s territorial boundaries, and for Clay­
Union to seJ;Ve Alumax a new three-phase li.ne must be b1J.ilt by them extending at 
least 3,200 ft. within NWPS t1:!.rritory. 

The exhibits also show that i£ any part of the Alum.::.:c building actually touc.hes 
the former £a7:111 site's meter locations, it might be at the far north se~tion of a 
loading dock o:I: the buildin,5!,, Clearly, the building's vast majority of square 
footage.exists apart from the service locations, outlets, or f~rm structures that 
used to be ther.e and seI:Ve.d by Clay-Union, 

In 1973 Clay-Union Electric Corporation and Northwestern Public Service signed 
au agreement which was approved by the South Dakota Electric Mediation Board in 
1974. as ioie11 as the Public Ut:ilities Canuu:i.,ssion on the. J.st of January, 197 6, it be­
ing part of the requirements satisfying the 1975 territorial law in South Dakota · 
d'esignating and assigning e1ec.tri.c utilit:y boundaries. 

The Mediation Boai:'d agre·ement's relevant parts are. quoted in the major;i.ty 1 s 
decision. and ard.er pointing out that both utilities agreed "e::ds1:ing electric 
structures' and service outlets" shall be rights to each, and that "neithel;' pa:rty 
will extend their facilities o~ offer any new service in 'Che designated area of the 
other party,'' 

Also in SDCL 49-34A-42 "each and eve:ry locationn 0£ a ut:i.lity's service prior 
to March Zl, 1975, shall be he:cetofm:;-e their rigl:\t to serve. 

The maj or:i.ty res cs solely on interpreting SDCL 49-34A-42 ''each and r:.ve.ry 
location11 to mean that the farm, regardless of having been torn down and a completely 
new build;i.ng at1cl different. business and di££er.ent owner, :i.s the same location as it 
was in 1948, 1973t 1974, 1976, 1978 an<l 1979. I do not believe this matter to be 
tha.t c1e.ar-cut, conside-,;ing the relevant fact$ and weight of the evidence aside 
fro.m a debate on the inteJ:'pretation of the meaning o:t 11 location. 1

' 

In fact, the facts of t:his case show that it :i.s unre.1so11.nble and unJ:"ealistic 
to find that the farm served by Clay-Union is the same location of the Alumax build­
:i.ng. Northwestern Public Service should be f)e.J;"mitted to pJ;"ovide. three-phase electric. 
to Alumax, 

Although both Clay-Union and NWPS are capable of serving Alumax, NlvPS needs 
only to c.onstl:'uct a sh.o~t piece of the three-phase J..ine, which w111 be tot.illy 
within their assigned service area and will not dupl~cate Clay-Union's line, nor 
will NW?S hnve to cross Cl.!ty-U'nion 's assignod service a:ren. W11erens, Clay-Union 
must conscruct at least 3,200 feet of three-phase electric line service on/in 
M~PS 's assigned service teJ:''J;'i.Co'l;'y to get to the Aluma~ plant. 



Page 2 
Commissioner Fischer's Dissent 
in Docket: F-3292 

The ·majority's decision fu1:the"I:' fails to recognize the ec:onomic: benefits 
of a more balanced load to the NWPS customers by allowing NWPS to serve a large 
industrial business that is located wholly within its assigned cerritory. One must 
recognize that: aJ.though the same benef;i.ts would go to the Clay-Union customers, NWl?S 
customers need greater load balance that Alumax could provide 1 and thus lessen all 
of NWPS 1 s customers' r~te bu~dens. Clay-Union customers presently enjoy benefits 
from federally funded hydro-power dams, whereas .NlvPS customers are not eligible fot' 
the cheaper hydro-generated electricity. 

It is clear to me that tbe weight of the fac.ts is great 'in favor of NWPS in that 
the custome:r; is totally within NWPS territory) the 1973 Me.diation Board Agre.ement 
said new customers shall be t:heirs if they are within their territory, the thT1:e­
phase line const~u~tion needed for Alumax will not be great nor located in any 
other utility's territory but their own, and in that no du~lication of lines could 
possibly result and NWPS ~ustomers will benefit. They c~nuot clearly say the-farm 
and Alumax are the same location. The weight of the evidence and layout of the AJ.umax 
plant show that they can be nothing but diffeI;'ent locations to which SDC'L 49-34A-42 
speaks. 

We must remembe:i; that our judgments on the evidence 3nd st~t.uto:r.y g1,J.idelines 
must be fair and reasonable. To say anything but that Northwestern Public Servi~e 
should serve Alumax, a completely new and different entity than that: of the fot"mcr 
Cl~y-Union-ner.ed farm, ~ould appear to be unr8asonable, unf~ir ~~d ccuutcr to the 
end result envisioned by the territorial statutory provision to elimina~e dupli~at­
tion and protect territorial ~ights of service. 

fieretofore I believe the questions before us on teT~itoTial questions have 
been somewhat clear, but in this case, although! again believe it is clear given 
the weight of evidence and spirit of the. agreements and law, the majority hangs 
onto the word "location" and SDCL 49-34A-42 without regard to any at.her matter, 
concern, fact, or end result, 

If this decision stands the test of the ·courts, I shall not consider it a 
vi.ctor.y for Clay-Un.ion or a defeat £or Northwestern Public. Service. Instead, t:his 
decision is a d~~stic blou to customers in private utility torritories. Residential 
c.ust.omers in t:hese areas cannot whatsoever be assured that there are laws in South 
Dali:;ota protecting and offering the hope and opportunity that their rates can be 
balquced by t.h.ei:i: company's ability to obt.ain industrial or large commerc:tal loads. 
Eventually, if trends such as this decision repr!;!sents are continued, a customer now in 
a priva ce utility I s territory will have to absorb all costs themselves, w:i,thout be.1i.e­
fit of the econont.i.c spread to other loads of n more balanced natu1;e. Suc.:h loads as 
.Alumax greatly helps t:he customers of NWPS been.use Alumax can help pick up the. 
:present costs. 

Needless to say, the majority's decision strikes a serious blow to customers in 
Yankton, Mi.tchell, Huron, Charo.b er lain, Aberdeen, We °' Redfield ----
CF:da 
April 6, 1979 
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ls the Department of Public Safety authorized to require inspec­
tions of hot water supply boilers above the 140,000 BTU rating, 
when the ASME Code referred to jn SDCL 34-29A-16 provides for 
the certjficatjon of hot water supply boilers with ratings in excess of 
200,000 BTU's? 

SDCL 34-29A-16 refers to the ASME Code in the sense that the Department 
of Public Safety may adopt such an exjsting codified publication and when 
so adopted shall constitute a part of the rules and regulatjons of the Depart­
ment of Public Safety. There is nothing in SDCL 34·29A-l6 which would 
require the Department of Public Safety to adopt the code or which would. 
in any way limit the powers of the Department to set standards in addition 
to such code if indeed they were to adopt it. This being the case, it follows 
that the Department is authorized to pass Rule 61 :08:01:01 Subdivision :E~ 
which defines hot water supply boiler in a manner somewhat different. than 
the ASME Code might define it. The Department 01 Public Safety is 
authorized to make a policy judgment in their rulemaking that 140,00() 
BTU's as opposed to 200,000 :STU's shall be the standard limit above which 
the provisions of their rules relating to inspections and certifications would 
apply. 

Respectfully submitted, 
WILLIAM J. JANKLOW 
ATTORNEY GENERAL 
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Mr. Jack Weiland 
Commissioner 
Public Utilitie$ Commission 
Capitol Building 
Pierre, South Dakota 57501 

OFFlClAL OPINION NO. 75-135 

The applicability of SJ:>CL 49-34A-42 
(Section 38 of Senate Bill 261) to 
the proposed shredder facility located 
near Aberdeen, South Dakota 

Dear Mr. Weiland; 

July 29, 1975 

You have requested an opinion from this office as to the applicability of 
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SDCL 49-34A42 (Section 38 of s~:nate Bill 261) to the proposed shredder 
facility located near Aberdeen, South Dakota. 

The factual situation presented is ii!S follows: 

During the fall of 1974, Northwestern Public Service Company re­
quested permission to install underground cable into the general 
area of the proposed shredder facility. The facility is located in the 
West One-Balf of Southeast One-Quarter of Section 8t Township 
123 Nonh, '.Range 63 West. On this same parcel of property, within 
several hundred feet, is located the County owned >,;orthern 
Alcohol and. Drug Referral Center. Although activhk-s in the 
Center have changed over the years, it has been served wirh powtr 
by Northwestern Public Service since about 1925. 

After some discussion, the County Commis1>ion on December 13, 
1974 passed a motion allowing Northwestern Public: Ser,.·i.;e Com­
pany to install a permanent r;nderground cable. Cable was instailed 
with the remainder to be placed when site plans were finalized. 

Tne Commission subsequently reviewed the motion giving Nonh­
western Public Service permission ro install cable for tht Shredder 
Facility. New Commissioners had taken office in the interim with 
new views and different condusions as to the inteni of the original 
motion. On January 14, I 97S it was decided by the new Commis· 
sioners that the original motion should not stand and that bids· 
would be taken. 

Oi:1 March 21, 1975 the Commission resolved to permit the contrac­
tor to choose the supplier for temporary electric service. .Nonh· 
western Publlc Service Company was chosen at that time ·and con­
tinues to presently serve the site. 

Specifications were prepared and bids opened May 2, 1975. Both 
companies presented proposals with Northern Electric being low 
bidder. Upon review of the proposals, it was noted that Northem 
Electric had not submitted surety of any kind. The Commission 
then chose to reject both bidst one for lack of surety and the other 
for lack of a fuel adjustment clause which had not been spedfied. 

Northern Electric has had its three phase over head line immediate­
ly in front of the new shredder facility for $everal years. 

Based on the above facts the question presented is: 

(l) ls it necessary for the Brown County Commissioners to receh-e 
proposals on electric servic~ to the shredder site, (2) is it 

£~ 
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automatically Northwestern Public Service Company territory as 
of July 1, 1975, or (3) is the choice left to the consumer until ter­
ritorial boundaries have been set? 

SDCL 49-34A·42 provide:s: 

49-34A-42. Electric utility's exclusive rights in assigned service 
area-Connecting facilities in another area.-Each elec1ric utility 
shall have the exclusive right ro provide electric service ar retail at 
each and every location where it is serving a c1.1Stomer as of March 
21, 1975, and to each and every present and future customer in its 
assigned service ar~a. and no electric utility shall render or extend 
electric service at retail within the assigned service area of another 
electric utility unless such other electric utility conl)cnts thereto in. 
writing; provided, rhar any electric utility may extend its facilities 
through the assigned service area of another electric utility if the r:x· 
tension is necessary IO facilitate the electric utility connecting its 
facilities or customers within it.s own assigned service area. 

On the basis of the facts available, it appears that there is little argument 
that Northwestern Public SerYice Company was providing electric service to 
the shredder location as of ~larch 21) 1975. SDCL 49-34A-42 cited above 
would appear to make that fact determinative of the questions presented. 
Although the Public Utilities Commission has not yet had time to finally 
ccnify territories the Public Utilities Commission cannot do other than 
what the statutes allow. SDCL 49-34A-42 has the legal effect of making 
March 21, 1975 the date at which certain territorial rights are established. 
As of the effective date of this law, the rights of the utility serving the shred­
der location to continue service rn that location became fixed. 

The answer to your first question therefore is NO, to your second question 
YES, and to your third qu1!$tion NO! 

Respectfully submitted, 
WILUAM J. JANKLOW 
ATTORNEY GENERAL 

WJJ:DOC:dk 

Mr. George Zacher 
County Auditor 
McPherson County 
Leola, South Dakota 57456 

OFFICIAL OPINION NO. 75-136 

July 29, 1975 

-...._._ I I "-J -"T,.1.,r_!'-' I • t:.-1-t' LJ-r 

TnTOI P lild 



TABLE OF AUTHORITIES 
Black Hills Power, Inc. Petition for Leave to Intervene 

and Brief in Resistance to West River Electric Association 
Inc. 's Petition for Declaratory Ruling 

EL02-003 

STATUTES 

1. SDCL § 1-26-17.1; ARSD § 20:10:01:15.02 

2. SDCL § 31-26-5 

3. SDCL § 36-16-16 

4. SDCL § 47-21-75 

5. SDCL § 49-34A-42 

6. SDCL § 15-2-13(2) 

7. 220 ILCS § 30/5 

CASE LAW 

8. Coles-Moultrie Electric Cooperative v. Illinois Cmmnerce Commission, 394 
N.E.2d 1068 (Ill. 1979) 

9. County of Spink v. Heinold Hog Market, Inc., 299 N.W.2d 811 (SD 1980) 

10. Freeman Community Hospital and Nursing Home v. Hutchinson County, 633 
N.W.2d 179 (SD 2001) 

11. Harnmerquist v. Warburton, 458 N.W.2d 773 (SD 1990) 

12. Matter of Certain Territorial Electric Boundaries v. Northwestern Public Service, 
281 N.W.2d 72 (SD 1979) 

13. Matter of Complaint of Northern States Power Company, 489 N.W.2d 365 (SD 
1992) 

14. Matter of Northwestern Public Service Company, 560 N.W.2d 925 (SD 1997) 

15. Matter of the Petition for Declaratory Ruling Filed by Clay-Union Electric 
Corporation, 300 N.W.2d 58 (SD 1980) 



SD ST§ 1-26-17.1 
SDCL § 1-26-17.1 

SOUTH DAKOTA CODIFIED LAWS 
TITLE 1. STATE AFFAIRS AND GOV~RNMENT 

CHAPTER 1-26. ADMINISTRATIVE PROCEDURE AND RULES 

Page 2 

Copyright; 1968-2001 by The State of South Dakota. All rights reserved. 

Current through the 76th Legislative Assembly (2001) 

1-26-17.1 Intervention in contested case by person with pecuniary interests. 

A person who is not an original party to a contested case and whose pecuniary 
interests would be directly and immediately affected by an agency's order made upon 
the hearing may become a party to the hearing by intervention, if timely application 
therefor is made. 

Source: SL 1978, ch 13, § 5. 

<General Materials (GM) - References, Annotations, or Tables> 

See also: In re Application of Union Carbide Corp. (1981) 308 NW 2d 753. 

SD CL§ 1-26-17.1 

SD ST§ 1-26 17.1 

END OF DOCUMENT 

Copr. © West 2002 No Claim to Orig. U.S. Govt. Works 
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General Authority: SDCL 49-1-11(2), 49-34A-4(6). 

Law Implemented: SDCL 49-1-11(2), 49-13-1, 49-13-4, 49-34A-4(6). 

20:10:01:15.01. Burden in complaint proceeding. In a complaint proceeding, the complainant has the burden of going 
forward with presentation of evidence unless otherwise ordered by the commission. The complainant has the burden of proof 
as to factual allegations which form the basis of the complaint, and the respondent has the burden of proof with respect to 
affirmative defenses. 

Source: 2 SDR 56, effective February 2, 1976; transferred from§ 20:10:14:16, 12 SDR 85, effective November 24, 1985; 12 
SDR 151, 12 SDR 155, effective July 1, 1986. 

General Authority: SDCL 49-1-11, 49-34A-4. 

Law Implemented: SDCL 49-34A-61, 49-44-16. 

20:10:01:15.02. Intervention. A person who is not an original party to a proceeding before the commission and who claims 
an interest in a pending proceeding may petition the commission for leave to intervene. An original and ten copies of a 
petition to intervene shall be filed with the commission within the time specified in the commission's order establishing time 
for intervention. A petition to intervene which is not timely filed with the commission may not be granted by the commission 
unless the denial of the petition is shown to be detrimental to the public interest or to be likely to result in a miscarriage of 
justice. 

Source: 2 SDR 56, effective February 2, 1976; transferred from§ 20:10:14:02, 12 SDR 85, effective November 24, 1985; 12 
SDR 151, 12 SDR 155, effective July 1, 1986; 25 SDR 89, effective December 27, 1998. 

General Authority: SDCL 49-1-11(2). 

Law Implemented: SDCL 1-26-17.1, 49-34A-13.l. 

20:10:01:15.03. Contents of petition to intervene. A petition to intervene shall set out clearly and concisely the facts 
supporting the petitioner's alleged interest in the proceeding and, to the extent known, the position of the petitioner in the 
proceeding. The petition shall also show service upon all parties to the proceeding. 

Source: 2 SDR 56, effective February 2, 1976; transferred from§ 20:10:14:03, 12 SDR 85, effective November 24, 1985; 12 
SDR 151, 12 SDR 155, effective July 1, 1986. 

General Authority: SDCL 49-1-11. 

Law Implemented: SDCL 1-26-17.1, 49-34A-13.l. 

Cross-Reference: Manner of service,§ 20:10:01:22.03. 

20:10:01 :15.04. Answer to petition to intervene. A party to a proceeding may file an answer to a petition to intervene on or 
before the date, if any, set for hearing upon the petition or on or before the date set for hearing upon the complaint, whichever 
is earlier, but in no event may a party have more than 15 days in which to file an answer to a petition to intervene. The 
answer shall show service of copies thereof upon all parties to the proceeding. 

Source: 2 SDR 56, effective February 2, 1976; transferred from§ 20: 10: 14:04, 12 SDR 85, effective November 24, 1985; 12 
SDR 151, 12 SDR 155, effective July 1, 1986. 

General Authority: SDCL 49-1-11. 

Law Implemented: SDCL 1-26-17.1, 49-34A-13.l. 

20:10:01:15.05. Commission action on petition to intervene. As soon as practicable after the expiration of the time for 
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SDCL § 31-26-5 

SOUTH DAKOTA CODIFIED LAWS 
TITLE 31. HIGHWAYS AND BRIDGES 

CHAPTER 31-26. UTILITY LINES ALONG AND ACROSS HIGHWAYS 

Page 2 

Copyright; 1968-2001 by The State of South Dakota. All rights reserved. 

Current through the 76th Legislative Assembly (2001) 

31-26-5 Lines erected in accordance with bureau of standards Code. 

The grantee under§ 31-26-1 shall construct and maintain said poles, wires, and 
line in accordance with the National Electrical Safety Code adopted by the bureau of 
standards of the United States department of commerce. 

Source: SDC 1939, § 28.1001 (4) as enacted by SL 1939, ch 108; 1953, ch 149, § l; 
1953, ch 150. 

<General Materials (GM) - References, Annotations, or Tables> 

SD CL§ 31-26-5 

SD ST§ 31-26-5 

END OF DOCUMENT 

Copr. © West 2002 No Claim to Orig. U.S. Govt. Works 
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SDCL § 36-16-16 

SOUTH DAKOTA CODIFIED LAWS 
TITLE 36, PROFESSIONS AND OCCUPATIONS 

CHAPTER 36-16, ELECTRICIANS AND ELECTRICAL CONTRACTORS 

Page 2 

Copyright; 1968-2001 by The State of South Dakota. All rights reserved. 

Current through the 76th Legislative Assembly (2001) 

36-16-16 Persons exempt from license requirement. 

The following persons are not required to hold an electrician's license: 

(1) Employees of utilities engaged in the manufacture and distribution of 
electrical energy, when engaged in work directly pertaining to the manufacture and 
distribution of electrical energy. This exemption shall terminate at the first point 
of service attachment, except for the installing or testing of electric meters and 
measuring devices and the maintenance of their service; 

(2) Employees of telephone, telegraph, radio and television communication 
services and pipelines or persons or companies when engaged in work pertaining 
directly to such services, provided such work is designed, supervised or installed 
by a person qualified in the work being done; 

(3) Electrical work and equipment in mines, ships, railways, rolling stock or 
automotive equipment, and in packing plants supervised and regulated by the 
department of agriculture; 

(4) Replacement of lamps and connection of portable electrical devices to 
suitable receptacles which have been permanently installed; 

(5) Radio and appliance service repair departments; 

(6) Maintenance on oil burners and space heaters where installation of same has 
been effected by a Class B or journeyman electrician in accordance with this 
chapter; 

(7) Architects, designers and engineers engaged in the planning and laying out of 
electrical work; 

(8) Employees of electrical utilities engaged in the installation and maintenance 
of utility street lighting, traffic signal devices or electric utility-owned 
security lights; or 

(9) Employees of alarm and communications companies or services when wiring an 
alarm or communications system when the system is classified as power limited class 
2 or class 3 signaling circuits, power limited fire protective signaling circuits, 
class 2 or class 3 alarm circuits, or communications circuits or systems, as covered 
by articles 725, 760, 770, 800, 810, 82-0 of the National Electrical Code as it was 
approved by the American National Standards Institute and in effect on January 1, 
1989. 

Source: SL 1963, ch 216, § 12; 1965, ch 152, § l; 1986, ch 315, § 5; 1988, ch 

Copr. © West 2002 No Claim to Orig. U.S. Govt. Works 
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SDCL § 36-16-16 

302; 1989, ch 327; 1991, ch 308, § 6. 

<General Materials (GM) - References, Annotations, or Tables> 

NOTES, REFERENCES, AND ANNOTATIONS 

Cross-References. 

Disaster workers exempt from licensing requirements in emergency, § 33-15- 39. 

SD CL§ 36-16-16 

SD ST§ 36-16-16 

END OF DOCUMENT 

Copr. © West 2002 No Claim to Orig. U.S. Govt. Works 
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SDCL § 47-21-75 

SOUTH DAKOTA CODIFIED LAWS 
TITLE 47. CORPORATIONS 

CHAPTER 47-21. RURAL ELECTRIC COOPERATIVES 

Page2 

Copyright; 1968-2001 by The State of South Dakota. All rights reserved. 

Current through the 76th Legislative Assembly (2001) 

47-21-75 Construction standards -- Minimum vertical clearance. 

Construction of electric lines by a cooperative shall, as a minimum requirement, 
comply with the standards of the national electrical safety code in effect at the 
time of such construction; provided, however, that where Y- connected circuits with 
neutral conductors effectively grounded throughout their length are used in the 
construction or reconstruction of electrical distribution or transmission lines, 
minimum vertical clearance of wires or neutral conductors over ground or rails shall 
be determined by the voltage between the wires and the ground, if such voltage does 
not exceed fifteen thousand volts. 

Source: SL 1947, ch 33, § 28; 1951, ch 21; SDC Supp 1960, § 11.2228. 

<General Materials (GM) - References, Annotations, or Tables> 

See also: Lovell v. Oahe Elec. Coop. (1986) 382 NW 2d 396. 

SD CL§ 47-21-75 

SD ST§ 47-21-75 

END OF DOCUMENT 

Copr. © West 2002 No Claim to Orig. U.S. Govt. Works 
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49-34A-42. Electric utility's exclusive rights in assigned service area -- Connecting facilities in another area. Each 
electric utility has the exclusive right to provide electric service at retail at each and every location where it is serving a 
customer as of March 21, 1975, and to each and every present and future customer in its assigned service area. No electric 
utility shall render or extend electric service at retail within the assigned service area of another electric utility unless such 
other electric utility consents thereto in writing and the agreement is approved by the commission consistent with § 49-34A-
55. However, any electric utility may extend its facilities through the assigned service area of another electric utility if the 
extension is necessary to facilitate the electric utility connecting its facilities or customers within its own assigned service 
area. 

The commission shall have the jurisdiction to enforce the assigned service areas established by § § 49-34A-42 to 49-
34A-44, inclusive, and§ § 49-34A-48 to 49-34A-59, inclusive. 

Statutes Menu I FAQ I My Legislative Research I Privacy Policy I LRC Menu 

This page is maintained by the Legislative Research Council. It contains material authorized for publication that is copyrighted by the state 
of South Dakota. Except as authorized by federal copyright law, no person may print or distribute copyrighted material without the express 

authorization of the South Dakota Code Commission. 
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SDCL § l5-2-l3 

SOUTH DAKOTA CODIFIED LAWS 
TITLE 15. CIVIL PROCEDURE 

CHAPTER 15-2. LIMITATION OF ACTIONS GENERALLY 

Page 2 

Copyright; 1968-2001 by The State of South Dakota. All rights reserved. 

Current through the 76th Legislative Assembly (2001) 

15-2-13 Contract obligation or liability -- Statutory liability -- Trespass 
Personal property -- Injury to noncontract rights -- Fraud -- Setting aside 
corporate instrument. 

Except where, in special cases, a different limitation is prescribed by statute, 
the following civil actions other than for the recovery of real property can be 
commenced only within six years after the cause of action shall have accrued: 

(1) An action upon a contract, obligation, or liability, express or implied, 
excepting those mentioned in§§ 15-2-6 to 15-2-8, inclusive, and subdivisions 15-
2-15 (3) and (4); 

(2) An action upon a liability created by statute other than a penalty or 
forfeiture; excepting those mentioned in subdivisions 15-2-15 (3) and (4); 

(3) An action for trespass upon real property; 

(4) An action for taking, detaining, or injuring any goods or chattels, including 
actions for specific recovery of personal property; 

(5) An action for criminal conversation or for any other injury to the rights of 
another not arising on contract and not otherwise specifically enumerated in~ 
15-2-6 to 15-2-17, inclusive; 

(6) An action for relief on the ground of fraud, in cases which heretofore were 
solely cognizable by the court of chancery; 

(7) An action to set aside any instrument executed in the name of a corporation 
on the ground that the corporate charter had expired at the time of the execution of 
such instrument. 

Source: SDC 1939, § 
1947, ch 153, § 2; 

33. 0232 (4); SL 1941, ch 151; 1945, ch 144; 1945, ch 145, § 
1953, ch 198, § 1. 

<General Materials (GM) - References, Annotations, or Tables> 

NOTES, REFERENCES, AND ANNOTATIONS 
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IL ST CH 220 § 30/5 
220 ILCS 30/5 

Formerly cited as IL ST CH 111 2/3 ,r 405 

WEST'S SMITH-HURD ILLINOIS COMPILED STATUTES ANNOTATED 
CHAPTER 220. UTILITIES 

ACT 30. ELECTRIC SUPPLIER ACT 

Copr. © West Group 2002. All rights reserved. 

Current through P.A. 92-300, apv. 8/9/2001 

30/5. Furnishing service; new lines 

Page2 

§ 5. Each electric supplier is entitled, except as otherwise provided in this Act or (in the case of public utilities) the 
Public Utilities Act, [FNl] to (a) furnish service to customers at locations which it is serving on the effective date of 
this Act, (b) furnish service to customers or premises which it is not now serving but which it had agreed to serve 
under contracts in existence on the effective date of this Act, and (c) resume service to any premises to which it has 
discontinued service in the preceding 12 months and on which are still located the supplier's service facilities. 

Except as otherwise provided in this Act or (in the case of public utilities) the Public Utilities Act, no electric 
supplier may construct new lines, or extend existing lines, to furnish electric service to a customer or his premises 
which another electric supplier is entitled to serve, as provided in this Section, except with the written consent of 
such other electric supplier subject to the approval of the Commission as to such consent, if required. 

This Section does not deprive an electric supplier of any right to furnish permanent service under a contract existing 
on the effective date of this Act to premises receiving temporary service from another supplier on the effective date 
of this Act. 

Nothing in this Section prevents a generation and transmission electric cooperative from furnishing service to its 
member distribution electric cooperatives which are not incorporated municipalities. 

CREDIT(S) 

2000 Main Volume 

Laws 1965, p. 1206, § 5, eff. July 2, 1965. 
FORMER REVISED STATUTES CITATION 

2000 Main Volume 

Formerly Ill.Rev.Stat.1991, ch. 111 2/3 , ,r 405. 

[FNl] 220 ILCS 5/1-101 et seq. 

<General Materials (GM) - References, Annotations, or Tables> 
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220 ILCS 30/5 

Electricity<£;::;:;:> 8.1(3). 
WESTLAWTopicNo. 145. 
C.J.S. Electricity§ 10(2). 

In general! 
Eminent domain .Q 

Furnish service J, 
Nature of service 1 
Same customer 1 
Scope of service 1. 
Territorial rights § 

1· In general 

Page 3 

LIBRARY REFERENCES 

NOTES OF DECISIONS 

Commerce Commission's findings that utility was not serving any customer within proposed service area on 
effective date of Electric Supplier Act (,r 401 et seq. of former chapter 111 2/3) but that public interest required that 
utility rather than cooperative furnish proposed electrical service to area surrounding coal mine were not against 
manifest weight of the evidence. Rural Elec. Convenience Co-op. Co. v. Illinois Commerce Commission, 1979, 25 
Ill.Dec. 794, 75 Ill.2d 142, 387 N.E.2d 670. 

~- Scope of service 

Provisions of the Electric Supplier Act (,r 401 et seq. of former chapter 111 2/3 ) authorize a utility that is serving 
the premises to continue serving such premises and do not purport to impose a limitation on future service that the 
services supplied be for the same purpose. Western Illinois Elec. Coop. v. Illinois Commerce Commission, App. 4 
Dist.1979, 24 Ill.Dec. 382, 67 Ill.App.3d 603, 385 N.E.2d 149. 

Any electric utility serving an area may continue to serve that area and is not limited to rendering the service for 
such purposes as service was being rendered on the effective date of the Electric Supplier Act (,r 401 et seq. of 
former chapter 111 2/3 ). Western Illinois Elec. Coop. v. Illinois Commerce Commission, App. 4 Dist.1979, 24 
Ill.Dec. 382, 67 Ill.App.3d 603, 385 N.E.2d 149. 

Commerce Commission was in error in construing Electric Supplier Act (,r 401 et seq. of former chapter 111 2/3 ) 
to require approval by city as a condition precedent for electric utility servicing annexed area to continue supplying 
power to premises in area. Western Illinois Elec. Coop. v. Illinois Commerce Commission, App. 4 Dist.1979, 24 
Ill.Dec. 382, 67 Ill.App.3d 603, 385 N.E.2d 149. 

J,. Furnish service 

Where electric cooperative was furnishing service to portion of 100 acre tract of land on effective date of Electric 
Supplier Act, cooperative was entitled to furnish service to portion of that tract which, after division of larger tract, 
was annexed to city, even though electric cooperative's franchise with city was not exclusive. Central Illinois Public 

Copr. © West 2002 No Claim to Orig. U.S. Govt. Works 
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Service Co. v. Illinois Commerce Com'n, App. 4 Dist.1991, 157 Ill.Dec. 82, 213 Ill.App.3d 254, 571 N.E.2d 1101, 
appeal denied 162 Ill.Dec. 483, 141 Ill.2d 537, 580 N.E.2d 109. 

Where entire tract was owned by same individuals, and where land was not platted or subdivided nor was it divided 
by any public road or natural geographic feature, property constituted a single "location" under this paragraph 
providing that each electric supplier is entitled to furnish service to customers at locations which it is serving on 
effective date of the Act. Coles-Moultrie Blee. Co-op. v. Illinois Commerce Commission, App. 4 Dist.1979, 31 
Ill.Dec. 750, 76 Ill.App.3d 165, 394 N.E.2d 1068. 

While ,r 408 of former chapter 111 2/3 set forth criteria for the Illinois Commerce Commission to consider in 
resolving a dispute between suppliers over a service area, it cannot be read as dispositive of right given under this 
paragraph providing that each supplier is entitled to furnish service to customers at locations which it is serving on 
effective day of the Act for a supplier to continue to serve locations it was serving on effective date of Act. Coles­
Moultrie Elec. Co-op. v. Illinois Commerce Commission, App. 4 Dist.1979, 31 Ill.Dec. 750, 76 Ill.App.3d 165, 394 
N.E.2d 1068. 

Under the Electric Supplier Act (,r 401 et seq. of former chapter 111 2/3 ) providing that each electric supplier is 
entitled to furnish service to customers at locations, in order to constitute a separate location, there must be some 
feature of the area in question which was centered apart from the surrounding parcels such as a public road, a body 
of water, or a legal division. Coles-Moultrie Elec. Co-op. v. Illinois Commerce Commission, App. 4 Dist.1979, 31 
Ill.Dec. 750, 76 Ill.App.3d 165, 394 N.E.2d 1068. 

i· Same customer 

Fact that electric company had supplied farm with 15 amp-240 volt electric service on tract now comprising coal 
mine, which would require service from 34.5 KV lines and at least 700 times amount of power required by farm, did 
not give company right to provide electric service to mine as same customer at same location within intent of 
Electric Supplier Act (,r 401 et seq. of former chapter 111 2/3 ). Rural Elec. Convenience Co-op. Co. v. Illinois 
Commerce Com'n, App. 4 Dist.1983, 73 Ill.Dec. 951, 118 Ill.App.3d 647, 454 N.E.2d 1200. 

Under this paragraph, farm buildings served by low voltage distribution lines and coal mine requiring 34.5 KV line 
could not be equated as same customer at same location within intent of such provision. Rural Elec. Convenience 
Co- op. Co. v. Illinois Commerce Commission, App. 4 Dist.1977, 14 Ill.Dec. 90, 56 Ill.App.3d 281, 371 N.E.2d 
1143, vacated on other grounds 25 Ill.Dec. 794, 75 Ill.2d 142, 387 N.E.2d 670. 

~. Territorial rights 

City, which operated municipal power plant, could validly contract with owner of tract of land recently annexed to 
city to be exclusive source of electricity for that tract, though power company had been providing service to tract 
since relevant date in this paragraph. Central Illinois Light Co. v. City of Springfield, App. 4 Dist.1987, 112 Ill.Dec. 
939, 161 Ill.App.3d 364, 514 N.E.2d 602, appeal denied 117 Ill.Dec. 223, 118 Ill.2d 541, 520 N.E.2d 384. 

§.. Eminent domain 

This paragraph did not confer upon power company the right of eminent domain to condemn right-of-way so power 
company could extend its line to connect with relay station, where by its own terms the legislation did not become 
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effective until after the company sought condemnation. Illinois Power Co. v. Walter, App.1966, 75 Ill.App.2d 432, 
220 N.E.2d 755. 

220 I.L.C.S. 30/5 

IL ST CH 220 § 30/5 

END OF DOCUMENT 
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c 
Appellate Court of Illinois, Fourth District. 

COLES-MOULTRIE ELECTRIC COOPERATIVE, 
a corporation, Plaintiff- Appellee, 

v. 
ILLINOIS COMMERCE COMMISSION, an 
Administrative Agency, and Central Illinois 

Public Service Company, a corporation, Defendants­
Appellants. 

No.15416. 

Sept. 17, 1979. 

The Illinois Commerce Commission and public 
service company appealed decision of the Circuit 
Court, Cumberland County, James R. Watson, P. J., 
in administrative review. The Appellate Court, Mills, 
J., held that property constituted single "location" 
under section of Electric Supplier Act providing that 
each electric supplier is entitled to furnish service to 
customers at locations which it is serving on effective 
date of the Act. 

Affirmed. 

West Headnotes 

ill Electricity €::=>8.1(2.1) 
145k8.1(2.1) Most Cited Cases 

(Formerly 145k8.1(2), 145k4) 

Under the Electric Supplier Act providing that each 
electric supplier is entitled to furnish service to 
customers at locations, in order to constitute a 
separate location, there must be some feature of the 
area in question which was centered apart from the 
surrounding parcels such as a public road, a body of 
water, or a legal division. S.H.A. ch. 111 2/3 , § § 
405, 408. 

ill Electricity €::=>8.1(2.1) 
145k8.1(2.1) Most Cited Cases 

(Formerly 145k8.1(2), 145k4) 

Where entire tract was owned by same individuals, 
and where land was not platted or subdivided nor was 
it divided by any public road or natural geographic 
feature, property constituted a single "location" under 
section of the Electric Supplier Act providing that 
each electric supplier is entitled to furnish service to 
customers at locations which it is serving on effective 

date of the Act. S.H.A. ch. 111 2/3 , § § 405, 408. 

ill Electricity €::=>8.1(4) 
145k8.1(4) Most Cited Cases 

(Formerly 145k4) 

While section of the Electric Supplier Act set forth 
criteria for the Illinois Commerce Commission to 
consider in resolving a dispute between suppliers 
over a service area, it cannot be read as dispositive of 
right given under section of Act providing that each 
supplier is entitled to furnish service to customers at 
locations which it is serving on effective day of the 
Act for a supplier to continue to serve locations it 
was serving on effective date of Act. S.H.A. ch. 111 
2/3, § § 405, 408. 
*165 **1068 ***750 Nafziger & Otten, Elmer 

Nafziger, Springfield, William J. Scott, Atty. Gen., 
Hercules F. Bolos, Special Asst. Atty. Gen., Thomas 
J. Russell, Asst. Atty. Gen., Chicago, for defendants­
appellants. 

Sims, Grabb & Bennett, Mattoon, Albert J. Cross, 
Springfield, Jon W. DeMoss, Springfield, for 
plaintiff-appellee. 

MILLS, Justice: 

The issue here: What does the term "Locations " 
mean as used in the Electric Supplier Act? 

The Illinois Commerce Commission and Central 
Illinois Public Service Company appeal a decision of 
the circuit court in administrative review. The central 
question is which of two electric suppliers Coles­
*166 Moultrie Electric Cooperative or CIPS are 
entitled to render electrical services under the Electric 
Supplier Act (Ill.Rev.Stat.1977, ch. 1112/3, pars. 
401-416) to 19 residences. 

The Commission opted for CIPS. 

The circuit court reversed. 

The lower court was right. 

We affirm. 

The relevant facts are undisputed. Since December 
10, 1955, Richard and Ruth Mae Coen have 
continuously owned a 70 acre tract in Cumberland 
County, adjoining Lake Mattoon. Coles-Moultrie has 
been **1069 ***751 providing electrical services to 
two Coen residences on the southern portion of the 
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tract since 1947. On July 2, 1965 (the effective date 
under the Act), CIPS had one line transversing the 
northern portion of the property, but was not 
providing any services. 

In June or July of 1971, CIPS extended its line to 
provide services to 19 residences on the property. 
Coles-Moultrie instituted proceedings with the 
Commission claiming it had a right to serve the 
customers in question. 

On October 16, 1974, the Commission entered its 
order finding that since April 15, 1972, CIPS had 
connected 19 trailers or seasonal structures on the 
property and that two distinct physical areas were 
involved, one contiguous to the line of CIPS and the 
other contiguous to the Coles-Moultrie line. It was 
also determined that section 5 of the Act was 
inapplicable and that CIPS had the right under 
section 8 to serve the customers. 

Upon Coles-Moultrie's complaint in administrative 
review, the circuit court in an articulate, well­
grounded memorandum opinion determined that the 
Commission's finding of two contiguous physical 
areas was against the manifest weight of the 
evidence. In so doing, the court noted that the 
evidence clearly illustrated that the entire area was 
owned by the Coens, had not been platted or 
subdivided, and was not physically divided by any 
public road or natural geographic feature. 

Our reading of the Act reveals that one of its express 
purposes was to avoid duplication of facilities. In 
order to achieve this end, the Act contemplates a 
system whereby electric suppliers will enter into 
agreements to divide the service areas. In passing the 
Act, however, the legislature was careful to protect 
the rights of the suppliers as they existed on the 
effective date of the Act. Section 5 provides: 

"Each electric supplier is entitled, * * *, to (a) 
furnish service to customers at Locations which it 
is serving on the effective date of this Act, * * *. 11 

(Emphasis ours.) Ill.Rev.Stat.1977, ch. 1112/3, par. 
405. 

The quintessence of the instant dispute is the 
meaning to be given to *167 the term 11 locations. 11 

The Commission urges a restrictive interpretation 
which would result in the two Coen residences 
constituting separate "locations" from the 19 seasonal 
structures. This limited reading would equate 
locations with "points of delivery" which is used 
elsewhere in section 3.12 of the Act. 

The evidence here clearly establishes that the Coen 

property constitutes a single location. While 
ownership of the property is not the con~lusive 
determining factor, the fact that the entire tract is 
owned by the same individuals is highly persuasive. 
Additionally, as the circuit court noted, the land was 
not platted or subdivided nor was it divided by any 
public road or natural geographic feature. 

Illill In order to constitute a separate location, there 
must be some feature of the area in question which 
would set it apart from the surrounding parcels. A 
public road, a body of water, or a legal division (such 
as platting or subdividing the land) all could serve to 
distinguish one location from the surrounding area. 
In this case there was none. 

Recently, in Western Ill. Blee. Coop v. Commerce 
Comm. (1979), 67 Ill.App.3d 603, 24 Ill.Dec. 382, 
385 N.E.2d 149, we had an occasion to discuss the 
relationship between section 5 and section 14 of the 
Act. Our opinion there clearly indicates that section 
5 of the Act is not to be read in a restrictive manner. 

In an attempt to avoid the application of section 5 to 
this case, the Commission and CIPS further argue 
that whenever there is a dispute under the Act, 
section 8 governs. We cannot agree. 

ill While it is true that section 8 of the Act sets forth 
criteria for the Commission to consider in resolving a 
dispute between suppliers over a service area, it 
cannot be read as dispositive of the right given under 
section 5 for a supplier to continue to serve locations 
it was servicing on the effective **1070 ***752 date 
of the Act. The Act mandates that the Commission 
make an initial determination under section 5. Only 
after it has been determined that neither supplier has 
a right under section 5 to provide services is the 
Commission free to consult section 8. It was not 
permitted to resort to section 8 in the case at bench. 

The Commission was wrong, the circuit court was 
correct to reverse, and we affirm. 

Affirmed. 

REARDON, P. J., and CRAVEN, J., concur. 

END OF DOCUMENT 
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c 
Supreme Court of South Dakota. 

COUNTY OF SPINK, State of South Dakota, 
Plaintiff and Appellee, 

v. 
HEINOLD HOG MARK.ET, INC., a Corporation, 

Defendant and Appellant. 

No.13020. 

Considered on Briefs Sept. 11, 1980. 
Decided Dec. 23, 1980. 

Action was brought against taxpayer for personal 
property taxes assessed against cattle located on 
farm. The Third Judicial Circuit Court, Spink 
County, Vernon C. Evans, J., entered judgment, and 
appeal was taken. The Supreme Court, Wuest, 
Circuit Judge, held that: (1) personal property taxes 
on cattle located on ranch could not properly be 
assessed against taxpayer where the taxpayer was not 
owner of the cattle but held only security interest in 
them, and (2) nonownership defense to assessment of 
property taxes could be asserted by taxpayer without 
first applying for abatement or paying under protest 
and bringing suit. 

Reversed. 

West Headnotes 

ill Taxation ~81 
371k81 Most Cited Cases 

Personal property taxes on cattle located on ranch 
could not properly be assessed against taxpayer 
where the taxpayer was not owner of the cattle but 
held only security interest in them. SDCL 10-5-1 et 
seq., 10-6-1 et seq., 10-6-8. 

ill Taxation €;;:;:;:>57 
371k57 Most Cited Cases 

Obligation to pay taxes is purely statutory creation, 
and taxes can be levied, assessed, and collected only 
in method provided by express statute. SDCL 10-5-1 
et seq., 10-6-1 et seq. 

ill Taxation €;;:;:;:>587 
371k587 Most Cited Cases 

Nonownership defense to assessment of property 
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taxes could be asserted by taxpayer without first 
applying for abatement or paying under protest and 
bringing suit. SDCL 10-5-1 et seq., 10-6-1 et seq., 
10-6-2.1, 10- 6-8, 10-18-1, 10-27-2. 
*811 Russell H. Battey of Williams & Gellhaus, 

Aberdeen, for plaintiff and appellee. 

Raymond M. Schutz of Siegel, Barnett, Schutz, 
O'Keefe, Jewett & King, Aberdeen, for defendant and 
appellant. 

WUEST, Circuit Judge. 

This is an action against appellant, Heinold Hog 
Market, Inc., for personal property taxes assessed in 
1974 against 2,049 head of cattle located on the Jim 
W eerns farm in Belle Plaine Township, Spink 
County, South Dakota. Mr. W eerns informed the 
Belle Plaine Township Board that the cattle were 
owned by Missouri Slope Feedlot, Inc. The Belle 
Plaine Township Board sent a 1974 personal property 
tax return to Missouri Slope Feedlot, Inc., and the 
Spink County Director of Equalization did likewise. 
Missouri Slope Feedlot, Inc., wrote the Director of 
Equalization aclmowledging receipt of the return, but 
advised that the cattle were owned by the Arizona 
National Cattle Company and asked that the 
assessment records be changed to show the correct 
owner. The Director of Equalization then wrote to 
the Arizona National Cattle Company, which advised 
that all expenses, including taxes on the cattle, were 
to be paid by Lyle Zeltwanger, c/o Heinold Cattle 
Market, Box 375, Kouts, Indiana 46347, and that 
arrangements should be made with Mr. Zeltwanger 
for payment of the taxes, or that they should be 
deducted from the sale proceeds. The Director of 
Equalization then sent a self-listing personal property 
return by certified mail to Mr. Zeltwanger. An 
unsigned return showing 2,049 cattle in feedlots was 
returned to the Director of Equalization. The 
Director of Equalization did not know who put the 
number on the return, but assumed it was Mr. 
Zeltwanger since he apparently mailed it to her 
office. Although the personal property return shows 
"Lyle Zeltwanger, c/o Heinold Cattle Market," and 
the distress warrant of the County Treasurer, "Lyle 
Zeltwanger c/o Heinold Cattle Market," appellant's 
actual legal designation is Heinold Hog Market, Inc. 
Mr. Zeltwanger acted as a cattle buyer *812 for 
appellant. The evidence received at trial establishes 
that appellant, a Delaware Corporation of Kouts, 
Indiana, had a security agreement covering the cattle 
in question, which were actually owned by the 
Arizona Vegas Corporation, a Nevada Corporation, 
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which acted through its agent, Arizona National 
Cattle Company. The Arizona Vegas Corporation by 
the Arizona National Cattle Company had executed 
its note in the amount of $1,322,400 to appellant. 
According to the terms of the note, the proceeds of 
the sale of the cattle were to be used to pay off the 
note. 

The trial court held that the taxes were properly 
assessed against appellant, notwithstanding the fact 
that appellant was not the owner of the cattle but held 
only a security interest. We reverse. 

There are two issues urged upon us for decision: 

1. Whether the tax assessment was proper against 
appellant. 

2. Whether the defense of nonownership could be 
asserted by appellant without first applying for an 
abatement under SDCL 10-18-1 or paying under 
protest and bringing suit pursuant to SDCL 10-27-2. 

ill As to the first issue, we conclude that under the 
statutes then existing [FNl] this property should not 
have been assessed against appellant, who did not 
own the same. 

FNl. Personal property taxes were repealed 
by 1978 S.D. Sess. Laws ch. 72 and ch. 73. 

ill The obligation to pay taxes is purely a statutory 
creation, and taxes can be levied, assessed, and 
collected only in the method provided by express 
statute. South Dakota had no statute authorizing the 
assessment of a security interest. The statutes then in 
force continually referred to "owner" when referring 
to the assessment of personal property. SDCL ch. 
10-5 and ch. 10-6. J:ENn The Attorney General of 
this state has consistently ruled that all property is 
taxable as to its ownership and value as of the 
assessment date. 1943-44 A.G.R. 341. Although an 
Attorney General's opinion does not have the legal 
effect of a judicial decision, it provides the 
administrative agencies guidance on legal issues until 
those issues are ruled upon by a court or the law is 
changed by the Legislature. 

FN2. We note SDCL 10-6-8 required 
reporting of personal property held in a 
person's possession, and officers of 
corporations were required to report for the 
corporation. 
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In view of the fact that the Legislature has 
consistently used the term "owner" and the 
administrative agencies pursuant to the Attorney 
General's opinion have used ownership as a criterion 
for assessment for many years, we are persuaded that 
ownership of personal property was necessary for a 
county to recover personal property taxes under the 
provisions of SDCL 10-22-53. 

ill The second issue, whether appellant could assert 
the defense of nonownership because it had not 
applied for an abatement, was decided by this Court 
in Moody County v. Cable, 82 S.D. 537, 150 N.W.2d 
193 (1967). As pointed out in that case, SDCL 10-
22-57 (formerly SDC 57.1027) provides in part that 
"(t)he defendant may set up by way of answer any 
defense which he may have to the collection of the 
taxes." 

The judgment is reversed. 

All the Justices concur. 

WUEST, Circuit Judge, sitting for FOSHEIM, J., 
disqualified. 

END OF DOCUMENT 
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H 
Supreme Court of South Dakota. 

FREEMAN COMMUNITY HOSPITAL AND 
NURSING HOME, Appellant, 

v. 
HUTCHINSON COUNTY; Jerome Hoff, Auditor; 

Donna Zeeb, Director of 
Equalization; Scott Schleske, Commissioner; Gillas 

Stem, Commissioner, 
Russell A. Leonard, Commissioner, et al., Appellees. 

No. 21656. 

Argued May 30, 2001. 
Decided Aug. 22, 2001. 

Rehearing Denied Sept. 11, 2001. 

Community hospital sought judicial review of 
decision of county board of equalization denying tax 
exempt status for congregate living facility owned 
and operated by hospital. The Circuit Court, First 
Judicial Circuit, Hutchinson County, Kathleen K. 
Caldwell, J., affirmed. Hospital appealed. The 
Supreme Court, Miller, C.J., held that: (1) stipulated 
facts established that facility had the ability to 
provide healthcare, as required to qualify for tax­
exempt status; (2) hospital provided a balanced­
nutrition food service program to occupants, as 
required for tax-exempt status; (3) hospital's 
ownership of facility and its leasing of facility's units 
to occupants did not violate prohibition against 
having any of its assets available to private interests; 
and (4) hospital was not required to show that it 
relieved a governmental burden to qualify for 
property tax exemption. 

Reversed. 

Sabers, J., filed dissenting opinion. 

West Headnotes 

ill Taxation €;;;:;>251.1 
371k251.1 Most Cited Cases 

Whether a taxing statute creates an exemption under 
a given set of facts is a question of law. 

ffi Statutes €;;;:;>188 
361k188 Most Cited Cases 

In effecting the purpose of a statute, courts give the 
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words in the statutes their reasonable, natural, and 
practical meaning. 

ill Taxation €;;;:;>251.1 
3 71 k251.1 Most Cited Cases 

In order for hospital-owned congregate living facility 
to qualify for tax- exempt status, the burden was on 
hospital to show that facility had the ability to 
provide healthcare. SDCL 10-4-9.3. 

MI Taxation €;;;:;>241.2 
371k241.2 Most Cited Cases 

Stipulated facts established that hospital-owned 
congregate living facility had the ability to provide 
healthcare, as required to qualify for tax-exempt 
status, even though the services offered were no 
different from healthcare services available to 
community at large; nursing staff and attending 
physician determined the medical condition status of 
the occupants, programs such as health screening, 
special diets, emergency call system, wellness 
workshops were available, and hospital and other 
community-based health programs were available to 
provide assistance to occupants in daily living 
activities. SDCL 10-4-9.3. 

ill Taxation €;;;:;>241.2 
37lk241.2 Most Cited Cases 

By providing occupants of congregate living facility, 
as part of their monthly rent, a daily breakfast in 
compliance with federal guidelines and by making 
lunch and dinner available through hospital's dietary 
department or a community-based program, hospital 
provided a balanced-nutrition food service program 
to occupants, as required to qualify for tax-exempt 
status, even though the program available was also 
available in community at large. SDCL 10-4- 9.3. 

Ifil. Taxation €;;;:;>241.2 
371k241.2 Most Cited Cases 

Hospital's articles of incorporation, providing for 
distribution of assets upon dissolution to one or more 
exempt purposes, a similar exempt organization, or 
the federal or state government, were sufficient to 
satisfy requirements for a tax-exempt nonprofit 
organization under Internal Revenue Code, and thus, 
hospital's ownership of congregate living facility and 
its leasing of facility's units to occupants did not 
violate prohibition against having any of its assets 
available to private interests, for purposes of facility's 
qualification for tax-exempt status. 26 U.S.C.A. § 
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501(c)(3); SDCL 10- 4-9.3. 

I1l Taxation €=:>204(2) 
37lk204(2) Most Cited Cases 

Although the Supreme Court strictly construes laws 
exempting property from taxation in favor .of the 
taxing power, it will not contrive a strained 
construction; rather, it must give a reasonable, 
natural, and practical constmction to effectuate the 
reason for which the exemption was created. 

Ifil Taxation €=:>241.2 
371k241.2 Most Cited Cases 

Hospital was not required to show that it relieved a 
governmental burden to qualify for property tax 
exemption for its congregate living facility. SDCL 
10-4-9.3. 

ID Statutes €=:>212.1 
361k212.l Most Cited Cases 

Courts must assume that the legislature, in enacting a 
provision, had in mind previously enacted statutes 
relating to the same subject. 
*181 Jeremiah D. Murphy, Jeffrey C. Clapper of 

Boyce, Mmphy, McDowell & Greenfield, · Sioux 
Falls, SD; Don A. Bierle of Bierle & Michels 
Yankton, SD, Attorneys for appellant. ' 

Timothy R. Whalen, Lake Andes, SD, Attorneys for 
appellees. 

Lisa Z. Rothschadl, Hutchinson County State's 
Attorney, Tyndall, SD, Attorney pro tern. 

MILLER, Chief Justice 

**1 In this appeal we hold that a congregate living 
facility owned and operated by a community hospital 
is entitled to tax-exempt status. 

FACTS 

**2 In 1996, Freeman Community Hospital and 
Nursing Home (Hospital), a 501(c)(3) non-profit 
organization which is licensed under SDCL 34-12 
built a ten-unit living facility in Freeman, South 
Dakota. The facility, known as Walnut Street 
Village (WSV), is located one-half block from the 
hospital. It intended the property to qualify for tax­
exempt status as a congregate living facility under 
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South Dakota law. WSV houses ten elderly people 
whose ages mostly range in the eighties. Under a 
residency agreement, occupants lease the living 
quarters, which include a full kitchen and two 
wheelchair accessible bathrooms. WSV also 
provides breakfast everyday at no additional charge 
and residents have access to two more meals for a 
nominal fee through either Hospital or Meals-on­
Wheels. Occupants' phones are connected by speed 
dial to Hospital's nurse station for use in case of 
medical emergency or maintenance needs. 

**3 In 1997, Hospital applied to the Hutchinson 
County Board of Equalization for tax-exempt status 
for WSV. The Board denied tax-exempt status in 
April 1998 and Hospital appealed. On appeal, the 
circuit court affirmed. We reverse. 

STANDARD OF REVIEW 

Will **4 Whether a taxing statute creates an 
exemption under a given set of facts is a question of 
law. See Robinson & Muenster Assoc .. Inc. v. South 
Dakota Dep't of Revenue, 1999 SD 132,, 7, 601 
N.W.2d 610, 612. In effecting the purpose of a 
statute, we give the words in the statutes their " 
'reasonable, natural, and practical meaning.' " Id. 
(citing Matter of Sales & Use Tax Rdzmd Request of 
Media One, Inc., 1997 SD 17, ,r 9, 559 N.W.2d 875, 
877; National Food Corp. v. Aurora Cty. Bd. of 
Comm'rs, 537 N.W.2d 564, 566 (S.D.1995); 
Thermoset Plastics, Inc. v. Department of Revenue, 
473 N.W.2d 136, 138-39 (S.D.1991)). We construe 
statutes granting tax exemptions in favor of the 
taxing power and we give no deference to the 
conclusions of the taxing authority or the circuit court 
when reviewing a question of law. Department of 
Revenue v. Sanborn Tel. Coop., 455 N.W.2d 223, 225 
(S.D.1990) (quoting Midcontinent Broad. Co. v. 
Revenue Dep't, 424 N.W.2d 153, 154 (S.D.1988)). 

*182 DECISION 
**5 1. WSV qualifies for tax-exempt status. 

**6 The parties dispute whether Hospital has shown 
that WSV satisfies the requirements for tax-exempt 
status under SDCL 10-4-9.3. The statute provides: 

Property owned by any corporation, organization 
or society and used primarily for human health care 
and health care related purposes is exempt from 
taxation. Such corporation, organization or 
society must be nonprofit and recognized as an 
exempt organization under section 501(c)(3) of the 
United States Internal Revenue Code of 1954, as 
amended, and in effect on January 1, 1986, and 
may not have any of its assets available to any 
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private interest. Such property may be a hospital, 
sanitarium, orphanage, mental health center or 
adjustment training center regulated under chapter 
27A-5, asylum, home, resort, congregate housing 
or camp. Congregate housing is health care 
related if it is an assisted, independent group-living 
environment operated by a health care facility 
licensed under chapte1· 34-12 which offers 
residential accommodations and supporting 
services primarily for persons at least sixty-two 
years of age or disabled as defined under chapter 
10-6A. Supporting services must include the ability 
to provide health care and must include a food 
service which provides a balanced nutrition 
program. Such health care facility must admit all 
persons for treatment consistent with the facility's 
ability to provide medical services required by the 
patient until such facility is filled to its ordinary 
capacity and must conform to all regulations of and 
permit inspections by the South Dakota 
Department of Health. 

SDCL 10-4-9.3 (emphasis added). County 
stipulated that WSV meets all the statutory 
requirements except: ( 1) the ability to provide 
healthcare; (2) a food service which provides a 
balanced nutritional program; and (3) Hospital assets 
are not available to private interests. It is important 
to remember that a congregate living facility is 
intended to provide an independent living 
environment for elderly citizens with some 
assistance. SDCL 10-4-9.3. 

**7 a. Health care 

LlJill **8 Under SDCL 10-4-9.3, a congregate 
living facility must have "the ability to provide 
healthcare" in order to qualify for tax-exempt status. 
The burden is on the Hospital to show that it has the 
ability to provide healthcare. Interestingly, the 
parties stipulated to the following facts: 

11. The nursing staff and attending physician 
determine the medical condition status and ability 
of the occupant during the term of occupancy and 
in the event of emergency. 
13. Alternative programs such as independent 
home health care services or similar services 
offered to occupants are as follows: 
(a) Health screening 
(b) Special diets provided and monitored 
( c) Household services 
(d) Social Service/activity programs 
(e) Emergency call system, including response 
assessment and appropriate follow-up action 
(f) Wellness education material and workshops 
14. More intensive services provided for a long 
duration of time are available through community 
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based health programs. The Freeman Community 
Hospital Health Agency "is available to provide 
assistance in daily living activities, *183 i.e., 
bathing, grooming, transferring and other models 
of activity required to maintain independence. 
These activities supplement the services provided 
by the Staff and are arranged for by the facility. 

The stipulated facts provide ample support for 
Hospital's assertion that it has the ability to provide 
health care to WSV occupants. In fact, we find it 
curious that County would stipulate to these facts and 
then argue that Hospital is not able to provide health 
care. 

**9 County argues that the services offered to WSV 
occupants are no different than health care services 
available in the community at large. Hospital agrees 
that this is true, but it correctly points out that the 
statute does not require it to offer unique or exclusive 
healthcare. We agree. The statute requires that 
Hospital have the ability to provide healthcare. 
County stipulated to facts indicating Hospital has 
such ability. Thus, giving the words in the statute a 
reasonable, natural and practical meaning, Hospital 
has sustained its burden of showing it has the ability 
to provide healthcare. JBifJ 

FN* Furthermore, congregate living 
facilities are the only property to which the 
tax exemption is available that are not 
subject to state licensing. A congregate 
living facility would be subject to licensure 
if it had a doctor or nurse as a full time staff 
member. 

**10 b. Food service 

ill **11 In 1988, two years after it adopted SDCL 
10-4-9.3, the legislature amended the statute. 
Originally, it required congregate living facilities to 
provide a "full" food service; however, the 1988 
amendment, among other changes, removed the word 
"full." The legislature's removal of the word "full" 
as it modifies food service indicates its desire to ease 
compliance with this requirement by not requiring a 
full food service be provided. 

**12 The parties do not dispute the facts concerning 
food service. WSV occupants have available to 
them, every day of the year, a breakfast prepared 
under the supervision of dietary management to 
comply with federal guidelines. The breakfast is 
included in the monthly rent. Two more daily meals 
are also available to residents through Meals-on-
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Wheels or through Hospital's dietary department. 
Additionally, WSV has the ability to provide for 
special needs diets and has done so on at least one 
occasion. Through its daily breakfast and the 
availability of lunch and dinner everyday, we 
conclude that Hospital's food service provides a 
balanced nutrition program to occupants, as 
contemplated by the statute. 

**13 County, once again, argues that the balanced 
nutrition program available to WSV occupants is 
available in the community at large. Hospital 
contends that this is irrelevant under the statute. We 
agree. The statute does not require that the food 
service be unique or different from what is available 
in the community. 

**14 c. Assets 

**15 County's final argument concerning fulfillment 
of the statutory requirements asserts that Hospital's 
financing of WSV permits private interests in 
Hospital's assets. County bases this argument on the 
language prohibiting private interests in any of 
Hospital's assets. As Hospital notes, the language is 
merely a reflection of one of the requirements in the 
Internal Revenue Code for qualifying as an exempt 
organization under 501(c)(3). 26 USC§ 501(c)(3). 

Ifill1l **16 Although County stipulated that 
Hospital is a 501(c)(3) exempt organization as 
required under the statute, it attempts to parlay the 
language concerning *184 private interest into a 
prohibition against the Hospital leasing the WSV 
units to the occupants. Given the statutory language 
defining qualified congregate housing as that "which 
offers residential accommodations," we find the 
County's argument lacks merit. SDCL l 0-4- 9 .3. 
Hospital asserts that its articles of incorporation were 
amended in 1966 to provide for the distribution of 
assets upon dissolution to: (1) one or more exempt 
purposes; (2) a similar exempt organization; or (3) 
the Federal or State government. Hospital argues this 
fulfills the purpose of the statutory language in the 
Internal Revenue Code and our statute. We agree. 
Although we strictly construe "laws exempting 
property from taxation" in favor of the taxing power, 
we will not contrive a strained construction. 
Application of Veith, 261 N.W.2d 424, 426 
(S.D.1978) (citations omitted). Rather, we must 
"give a reasonable, natural, and practical construction 
to effectuate" the reason for which the exemption was 
created. Id. 

**17 2. Hospital does not need to show it relieves 
a governmental burden. 
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.[[Jill **18 "[W]e must assume that the legislature, 
in enacting a provision, had in mind previously 
enacted statutes relating to the same subject." 
Meyerink v. Northwestern Public Svc. Co., 391 
N.W.2d 180, 184 (S.D.1986). County argues that 
Hospital must show it is relieving a governmental 
burden as is required under SDCL 10-4-9 .1 and 
SDCL 10-4- 9.2. This argument completely lacks 
merit for two reasons. 

**19 First, before 1986, SDCL 10-4-9 provided a 
broad tax exemption for " 'property belonging to any 
charitable, benevolent, or religious society .... ' " 
Lutherans Outdoors in South Dakota, Inc. v. South 
Dakota State Bd. o(Equalization, 475 N.W.2d 140, 
141 (S.D.1991). In 1986, the legislature amended 
SDCL 10-4-9 limiting its application to only property 
owned a religious society. At the same session, the 
legislature created 10-4- 9 .1, 10-4-9 .2 and 10-4-9 .3. 
Section 9.1 governs tax-exempt status for public 
charities and section 9.2 governs tax-exempt status 
for benevolent organizations. Each requires its 
subject entity to relieve a governmental burden as 
one condition to qualify for the property tax 
exemption. Section 9.3 governs tax-exempt status 
for nonprofit corporations, such as Hospital. 
Importantly, section 9 .3 does not require a nonprofit 
corporation to relieve a governmental burden. Had 
the legislature intended to place that requirement on 
nonprofit corporations it would have done so, but it 
did not. 

**20 Second, when the legislature amended section 
9.3 in 1988, it did not add the requirement that 
nonprofit corporations relieve a governmental 
burden. This is reflective of its intent. 

**21 County's argument lacks merit and we hold 
that Hospital need not relieve a governmental burden 
to qualify for property tax exemption under the 
present statutory scheme. 

**22 Reversed. 

**23 AMUNDSON, KONENKAMP, and 
GILBERTSON, Justices, concur. 

**24 SABERS, Justice, dissents. 

SABERS, Justice (dissenting). 
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**25 I agree that it is not necessary for this 
congregate living facility (CLF) to show it relieves a 
governmental burden, but I do not agree that it has 
shown that it has the ability to provide the necessary 
supporting services of: 

1) health care, and 
2) "food service which provides a balanced 
nutritional program." 

*185 Quite simply, it has only shown that its parent 
(Hospital) has those abilities. It is not enough to 
merely make these required services available part­
time to the residents of the CLF to qualify for tax­
exempt status. The requirements of SDCL 10-4-9.3 
are mandatory and unforgiving and there is no tax 
exemption for almost complying or complying in 
part. 

**26 The majority opinion gives lip service to the 
rule that we will strictly construe "laws exempting 
property from taxation in favor of the taxing power" 
and then violates the rule by "contriv[ing] a strained 
construction." Application of Veith, 261 N.W.2d at 
426. The "supporting services" required by SDCL 
10-4-9 .3 include the ability to provide health care and 
also a balanced nutritional food program. This 
means that CFL must be able to provide health care 
and a balanced nutritional food program all the time, 
even if all these services are not always used by all 
residents all the time. It certainly does not mean 
mere availability within the community at large. 

**27 The majority opinion determines that County 
has stipulated itself out of court. Nonsense. The 
stipulated facts do not satisfy CLF's burden, instead, 
they provide an overview of the uncontroverted 
services CLF makes "available" and then the courts 
determine if they are sufficient for tax exemption. 
They are not. Neither the evidence presented, nor 
the stipulation, satisfies these statutory requirements. 

**28 The health care services offered at CLF are 
unremarkable at best. The "health screening" 
provided by CLF consists of a form listing whom to 
contact in case of an emergency, a physician's name, 
and whether the resident requires a cane, walker, etc. 
County offered expert testimony that indicated this is 
not the typical health screening process, generally a 
health screening would include such things as blood 
pressure checks, cholesterol and blood sugar screens. 
The "household services" referenced in the 
stipulation includes such things as snow removal, 
window washing and general yard work. None of 
which help establish CLF's claim to gain tax-exempt 
status. 

**29 The "emergency call system" provided by 
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CLF includes nothing more than a programmed 
telephone set for the hospital. This system puts a 
resident in contact with an on-call nurse who then 
determines if 911 should be called. This emergency 
call system can also be used to summon maintenance 
for nonemergency repairs, this may be convenient but 
it is not enough to satisfy the statute. Is this really 
what the legislature envisioned when it attempted to 
attract safe, caring and responsive facilities for our 
older citizens through the tax-exempt scheme? The 
stipulation acknowledges only that the parent 
(Hospital) makes available the types of services 
required to satisfy the requirements of SDCL 10-4-
9 .3. The majority opinion misreads Hospital's 
availability as the equivalent of CLF's ability. 

**30 Additionally, the stipulation provides that the 
CLF offers "special diets." What this really means is 
that CLF tenants are provided one meal, breakfast. 
All other meals can only be obtained through the 
meals-on-wheels service or at Hospital. Obviously, 
these same services are available at local cafes or 
restaurants. Once again, Hospital, not CLF, makes 
available the services that CLF claims it has the 
ability to provide. The statute clearly requires that 
CLF have the ability to provide "a balanced 
nutritional program." Even the CLF expert testified 
that a balanced breakfast is not a balanced nutritional 
program. Basically, CLF has the ability to provide 
less than one-third of its requirement. The majority 
opinion determines this is sufficient under the statute. 
*186 I do not. Because CLF has not met the 
stringent requirements, the general rule in SDCL 10-
4-1 requiring property to be subject to taxation 
should control. 

**31 Therefore, I dissent. 

**32 We should affirm the circuit court m all 
respects. 

END OF DOCUMENT 
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Supreme Court of South Dakota. 

Paul F. HAMMERQUIST; Lowell L. Porter; and 
Lavina R. Porter, Plaintiffs and 

Appellees, 
v. 

John M. WARBURTON, Defendant and Appellant. 

No.16806. 

Considered on Briefs May 22, 1990. 
Decided July 11, 1990. 

Landlord appealed from an order of the Circuit Court 
of the Seventh Judicial Circuit, Pennington County, 
John K. Konenkamp, J., which granted homeowners' 
application for permanent injunction prohibiting 
landlord from utilizing his home as two-family 
dwelling. The Supreme Court, Morgan, J., held that: 
(1) restrictive covenant found in contract for deed did 
not merge into warranty deed, and (2) homeowners 
did not waive their rights to enforce restrictive 
covenant. 

Affirmed. 

West Headnotes 

ill Deeds ~94 
120k94 Most Cited Cases 

Restrictive covenant found in contract for deed did 
not merge into warranty deed, inasmuch as restrictive 
covenant was not integral part of conveyance of title 
and quantity of land, and original parties intended 
that contract provisions would not merge into deed. 

ill Covenants ~103(3) 
108k103(3) Most Cited Cases 

Homeowners did not waive their right to enforce 
restrictive covenant where homeowners had notice of 
violation and repeatedly expressed their opposition to 
defendant's use of property, defendant had 
constructive notice of covenant because contract 
containing restrictive covenant was properly filed, 
proximity of violation was very close, violation was 
permanent and both parties had invested substantial 
money in their property. 

ill Estoppel ~56 
156k56 Most Cited Cases 
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Doctrine of waiver is applicable where one in 
possession of any right, whether conferred by law or 
by contract, and with full knowledge of material 
facts, does or forebears doing of something 
inconsistent with exercise of that right. 

ill Estoppel (£;;;;;;;> 52.10(3) 
156k52.10(3) Most Cited Cases 

Defense of waiver must be proved by showing of 
clear, unequivocal and decisive acts to show 
relinquishment of existing rights. 
*773 William A. May of Costello, Porter, Hill, 

Heisterkamp & Bushnell, Rapid City, for plaintiffs 
and appellees. 

Wayne F. Gilbert of Banks, Johnson, Johnson, 
Colbath & Huffman, Rapid City, for defendant and 
appellant. 

MORGAN, Justice. 

John M. Warburton (Warburton) appeals an order 
granting a permanent injunction against his utilizing 
his home as a two-family dwelling. We affirm. 

This is a case about whether a restrictive covenant 
contained in a contract for deed runs with the land. 
To fully understand this litigation, it is necessary to 
retrace the creation of the restrictive covenant. 

On October 30, 1970, Paul F. Hammerquist 
(Hammerquist), sold Tract P to William G. Porter 
(Porter) on a contract for deed. Paragraph 10 D of 
the contract provided: 

It is agreed that Tract P and the additional 
homesites to be platted out of the above-described 
meadows area shall not be further subdivided and 
shall be restricted to one (1) family dwelling only, 
provided that each lot or tract may be *774 
permitted to construct upon said homesite a guest 
home for guests of the owner of the building site 
which shall be restricted to nonpermanent use and 
will not be rented out for commercial purposes. 

Hammerquist's father's deed to the land contained a 
related covenant: "That no building of any kind 
except a residence and a private garage shall be 
erected on any lot .... " When Hammerquist sold Tract 
P to Porter, he had the restrictive covenant inserted in 
the contract for deed to maintain the neighborhood's 
single-family residential usage and unique character. 
All the dwellings in the vicinity have been single-
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family homes. The homes are in the Black Hills on 
wooded lots surrounding a mountain meadow. The 
nearby cliffs and hills retain remnants of a wooden 
mining flume built by Chinese laborers almost a 
century ago. 

When the contract price was paid, Haromerquist 
gave a warranty deed to Porter, which was filed with 
the register of deeds on February 3, 1971. The deed 
neither mentioned the restrictive covenant nor made 
reference to the contract. The contract for deed itself 
was later filed on April 20, 1971. 

Porter sold the property to another and it changed 
hands a few times before Warburton made an offer to 
purchase it. At the time Warburton became 
interested in buying Tract P, the property was in 
foreclosure through First Federal Savings and Loan 
(First Federal). The house has 3,500 square feet, 
with four bedrooms, two bathrooms, and two 
kitchens. Warburton told the realtor that he could 
not afford to live in it without some help from a 
tenant. Warburton planned to seal off a portion of 
the home and rent it to third parties. Yet, the 
property was in an area zoned "low density 
residential," prohibiting two-family residences. The 
realtor suggested that he ask for a Conditional Use 
Permit (CUP) from the Pennington County Planning 
Commission (Planning Commission). Warburton 
submitted a written offer to First Federal on March 3, 
1983, which was accepted on the same day. The 
offer had the following condition: 

This offer is contingent upon a 'special use permit' 
by Pennington County. This contingency is to be 
accomplished by April 1, 1983. 

Before the Planning Commission heard his request, 
Warburton sent registered letters to all the 
surrounding owners telling them of his application 
and the time for the hearing before the Planning 
Co:rnmission. He also introduced himself to 
neighbors and explained what he was intending to do. 
Warburton met with Hammerquist who expressed 
concerns about the prospect of too many short- lived 
tenants and W arburtt>n possibly being an absentee 
landlord. 

The Planning Commission met on April 11, 1983. 
Warburton explained his reason for requesting the 
exception to the zoning ordinance. Haromerquist 
and Porter also appeared and expressed their 
concerns. Harnmerquist feared Warburton would 
become an absentee landlord with two families 
renting the home. Porter warned the commission 
that if Warburton were permitted to rent out a part of 
the home it may establish a precedent permitting a 
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change in the quality of the neighborhood. Neither 
Porter nor _Harnmerquist mentioned a restrictive 
covenant applicable to Tract P. Warburton assured 
the Planning Commission that he would not be an 
absentee landlord and that he intended to live in the 
home while having a small family rent the lower 
level. Warburton said that unless he could share 
expenses with someone else, he would not be able to 
afford the monthly mortgage, tax and insurance 
payments. 

Despite the neighbors' concerns, the Planning 
Commission recommended to the County 
Commission that W arburton's request be granted. 
On April 12, 1983, the County Commission approved 
W arburton's CUP with a review in two years. 

Two years later, on April 8, 1985, the Planning 
Commission reviewed Warburton's CUP. Once 
again Hammerquist and Porter appeared and 
expressed their concerns. Porter told the Planning 
Commission that Warburton was living in one unit 
and three to four young men were occupying *775 
the other. This use of the property was causing traffic 
problems, dogs were running loose, and tenants were 
holding loud parties, possibly without Warburton's 
lmowledge. Both Porter and Harnmerquist felt the 
area should continue with single-family residential 
zoning and the CUP should end. Warburton was not 
present at this meeting, so the Planning Commission 
postponed its decision to give him an opportunity to 
respond. 

The Planning Commission met again on April 22, 
1985, and at that time Warburton explained that he 
lived alone on the upper story of the home and had 
one tenant living in the lower story. The minutes of 
the Planning Commission reflect in part: 

Warburton continued that he had explained to the 
Commission two years ago when the CUP request 
was first heard that his plan to buy the home in 
question was contingent upon his being allowed to 
use the home as a two-family dwelling as the house 
is simply too large for one individual. He stated 
that since he has purchased the house he has 
removed the spiral staircase which had connected 
the upper and lower floors of the house and sealed 
the opening. Warburton also noted that one of the 
primary concerns expressed by land owners in the 
area when the CUP was first heard was that he 
(Warburton) would move out of the home, rent out 
the two units and act as an 'absentee landlord.' He 
emphasized that the upper story of his home has 
been and will continue to be his permanent 
residence, and he also noted although at the time 
the CUP was first granted he had anticipated 
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Cal.Rptr. 381, 551 P.2d 1213 0976), is 
distinguishable because the house buyer purchased 
the home before any restrictive covenant was filed; 
therefore, he took without notice of the restrictive 
covenant. Here, the covenant was filed years before 
Warburton purchased the property and he is charged 
with notice. 

The case of Shoney's Inc. v. Cooke, 291 S.C. 307, 
312-13, 353 S.E.2d 300, 304 (1987), is simply a 
minority position that imposes an extremely harsh 
criterion on what may be a collateral agreement. 
Under Shoney's rationale, any agreement that could 
be in the deed, including all use restrictions, would be 
merged. Under this inflexible doctrine, not only 
would the restrictive covenant prohibiting one-family 
dwellings be merged, but Warburton's easement drive 
to his property along with the easement to Rapid 
Creek as well. This is not the law in this state, and 
we do not see any *778 wisdom in changing to this 
harsh rule. Therefore, we do not fmd that the trial 
court erred in denying W arburton's motion for 
summary judgment on the theory of merger. 

ill Next, we examine Warburton's second issue 
concerning waiver. Warburton argues that even if 
the restrictive covenant survived merger, 
Hamrnerquist and Porter have waived the right to 
enforce the covenant by inaction and failing to 
enforce the covenant. We disagree. 

ill The doctrine of waiver is applicable where one in 
possession of any right, whether conferred by law or 
by contract, and with a full knowledge of the material 
facts, does or forebears the doing of something 
inconsistent with the exercise of the right. To 
support the defense of waiver, there must be a 
showing of a clear, unequivocal and decisive act or 
acts showing an intention to relinquish the existing 
right. Subsurfco, Inc. v. B-Y Water Dist., 337 
N.W.2d 448, 456 (S.D.1983). The test for whether 
there is waiver of a restrictive covenant was 
succinctly set out in Vaughn v. Eggleston. 334 
N.W.2d 870 (S.D.1983) reh'g denied (July 18, 1983). 

The criteria for determining this includes whether 
those seeking to enforce the covenants had notice 
of the violation and the period of time in which no 
action was taken; the extent and kind of violation; 
the proximity of the violationsto those who 
complain of them; any affirmative approval of the 
same; whether such violations are temporary or 
permanent in nature; and the amount of investment 
involved. 

Id. at 873 (citations omitted). Using those six 
criteria, we examine the facts before us. 
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First, Porter and Hammerquist had notice of the 
violation in 1983 when Warburton applied for the 
Conditional Use Permit. Though five years passed 
before a lawsuit was filed, throughout this period 
they expressed their opposition to W arburton's use of 
the property as a multi-family dwelling. These 
objections were done primarily at Planning 
Commission meetings. However, Hammerquist did 
inform Warburton in August, 1987, at the Knecht 
Horne Center in Rapid City, that he planned to 
enforce the covenant. 

The trial court rightly did not find the length of time 
dispositive. During this time period, Harnmerquist 
and Porter were attempting to resolve the problem 
short of filing a lawsuit. We will not penalize them 
for attempting to solve their problem out of court. 
Mt. Baker Park Club v. Colcock, 45 Wash.2d 467, 
472, 275 P.2d 733, 736 (1954) (reasonable delay in 
filing suit not fatal to enforcement of building 
restriction, where delay due to desire to procure 
compliance by means other than litigation). 
Moreover, Mr. Hamrnerquist's health problems 
( emphysema and stroke) were a factor in his not 
being able to immediately pursue the lawsuit. 

Also, though the trial court was correct in fmding 
that Warburton did not have actual knowledge until 
1985, by law he is charged with knowledge from 
1983 because the contract containing the restrictive 
covenant was properly filed. As was made clear in 
Lunstra: 

The constructive notice furnished by a recorded 
instrument, so far as every material fact recited 
therein is concerned, is equally as conclusive as 
would be actual notice acquired by a personal 
examination of the recorded instrument or actual 
notice acquired by or through other means. 

442 N.W.2d at 450. See also South Shore Home 
Ass'n v. Holland Holiday's, 219 Kan. 744, 750, 549 
P.2d 1035, 1042 (1976) (person who takes land with 
notice of restrictions on it, will not be permitted to act 
in violation thereof). 

Second, the extent and kind of violation is that 
Warburton used the home as a two-family dwelling 
the entire five-year period. The violation manifested 
itself in the other family (tenants or guests) allowing 
dogs to run free, trespassing on plaintiffs' property 
and creating a danger by hunting in this residential 
area. 

Third, the proximity of the violation is very close. 
Hammerquist's property surrounds W arburton's 
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property on three *779 sides. As alluded to above, 
Warburton's guests or tenants have trespassed on 
plaintiffs' property. 

Fourth, there has never been approval ofWarburton's 
use of his house. Hammerquist and Porter have 
complained at almost every opportunity about it, 
including the period of time before Warburton 
purchased the home, when the CUP was requested. 
Though the restriction was not specifically mentioned 
until 1985, plaintiffs plainly made their opposition 
lmown. 

Fifth, the violation is permanent. It will continue, 
since Warburton cannot afford to make the house 
payments unless he has tenants. 

Sixth, both parties have invested substantial money 
in their properties. Therefore, the trial court did not 
find this dispositive. 

Bl Warburton is correct in arguing that the parties 
do not really contest the factual findings made by the 
trial court and that it is the trial court's legal 
conclusion as to waiver that he claims are in error. 
We do not find the trial court's findings as to waiver 
were clearly erroneous. Nor, given the standard that 
the defense of waiver must be proved by a showing 
of clear, unequivocal and decisive acts to show 
relinquishment of existing rights, that the trial court 
erred as a matter of law in holding there was not a 
waiver ofrights. 

We affirm. 

All the Justices concur. 

END OF DOCUMENT 
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H 
_Supreme Court of South Dakota. 

In the Matter of Establishing CERTAIN 
TERRITORIAL ELECTRIC BOUNDARIES Within 

the State of South Dakota (ABERDEEN CITY 
VICINITY) (F-3111). NORTHERN ELECTRIC 
COOPERATIVE, INC., & Brown County, South 

Dakota, Appellants, 
v. 

NORTHWESTERN PUBLIC SERVICE 
COMP ANY, Respondent. 

Nos.12327, 12328. 

Argued Jan. 18, 1979. 
Decided June 21, 1979. 

The Public Utilities Commission assigned most of 
SO-square-mile service area to rural electric 
cooperative, and electric utility appealed. The Circuit 
Court, Sixth Judicial Circuit, Hughes County, Robert 
A. Miller, J ., reversed and directed Commission to 
assign disputed area in accordance with its opinion, 
and appeal was taken. The Supreme Court, Fosheim, 
J., held that: (1) franchise rights conferred upon 
utility by the State are subject to control by the 
legislature; (2) designation of boundary lines as part 
of allocation system is regulatory procedure that 
Utilities accept as part of franchise and is not within 
purview of constitutional provisions forbidding 
taking of private property without compensation; and 
(3) having determined that the electric lines were 
intertwined in the entire disputed area, Public 
Utilities Commission was required to determine 
service boundaries according to the statutory 
guidelines. 

Affirmed as modified. 

Wollman, C. J., filed an opinion concurring in part 
and dissenting in part. 

West Headnotes 

ill Electricity ~8.1(3) 
145k8.1(3) Most Cited Cases 

(Formerly 145k4) 

Franchise rights conferred upon utility by the state 
are subject to control by the legislature, and thus 
statutory rights granted rural electric cooperative to 
compete for customers within three-mile area of 
municipality did not constitute irrevocable franchises. 
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SDCL 49-41-7, 49-41-8, Sess.Laws 1965, c. 254; 
-Const. art. 6, § 12. 

ill Eminent Domain ~2(1.1) 
148k2(1.1) Most Cited Cases 

Designation of boundary lines, as part of allocation 
system, is regulatory procedure that utilities accept as 
part of the franchise, and is not within purview of 
constitutional provisions forbidding taking of private 
property without compensation, and thus statute 
giving utilities additional right to exclusively serve 
customers within their assigned service area, 
following repeal of statutes which granted utilities 
right to compete for customers within three-mile area 
of any municipality, did not constitute exercise of 
power of eminent domain without compensation. 
SDCL 49-34A-4, 49-34A- 42; SDCL 49-41-7, 49-
41-8, Sess.Laws 1965, c. 254; U.S.C.A.Const. 
Amends. 5, 14. 

ill Electricity €;::;:::>8.1(1) 
145k8.1(1) Most Cited Cases 

(Formerly 145k4) 

Pioneering method by utility should be favorably 
considered, but it must be balanced with adequacy 
and dependability of utility's existing distribution 
lines to provide dependable, high quality retail 
electric service; it is the province of the Public 
Utilities Commission to make these determinations 
and in making that determination, the Commission 
must apply statutory definitions including "electric 
lines" and "electric service." SDCL 49-34A-1, 49-
34A-44. 

H.J. Statutes ~207 
36lk207 Most Cited Cases 

It is duty of Supreme Court to reconcile any apparent 
contradiction in statute and to give effect, if possible, 
to all provisions under consideration, construing them 
together to make them harmonious and workable. 

Ifil Electricity ~8.1(3) 
145k8.1(3) Most Cited Cases 

(Formerly 145k4) 

Exclusive rights statutory prov1S1on, as well as 
equidistant concept, must yield to boundary 
determinations according to guidelines of statute 
which provides that in those areas where existing 
electric lines of two or more electric utilities are so 
intertwined that the equidistant concept cannot be 
applied, Public Utilities Commission shall determine 
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boundaries of assigned service areas for electric 
utilities involved, and thus, having determined that 
electric lines were intertwined in entire disputed area, 
Public Utilities Commission was required to 
determine service boundaries for electric utility and 
rural electric cooperative according to the statutory 
guidelines. SDCL 49-34A-42, 49-34A-44. 

.Ifil. Electricity ~8.1(4) 
145k8.1(4) Most Cited Cases 

(Formerly 145k4) 

Remand was necessary in case involving assignment 
of approximately SO-square- mile territory for electric 
service for reconsideration by the Public Utilities 
Commission, which in assigning area to utility should 
balance "length of time" provision as a priority with 
other statutory guidelines, which should confine its 
consideration to territory in dispute to exclusion of 
concerns outside disputed territory, and which in 
considering "reasonable opportunity for future 
growth" should not consider highly remote and 
speculative factors. SDCL 1- 26-36(1, 2), 49-34A-
44, 49-34A-44(2). 

111 Electricity ~8.1(2.1) 
145k8.1(2. l) Most Cited Cases 

(Formerly l 45k8 .1 (2), l 45k4) 

Service to shredder facility, like that to all other parts 
of disputed area over which intertwining electric lines 
had been found to exist, had to be determined 
according to statutory guidelines and, in that regard, 
Public Utilities Commission might have to consider 
whether shredder facility was a large new customer 
which could be served by a supplier from outside 
assigned area. SDCL 49-34A-42 to 49-34A-44 49-
34A-56. ' -
*73 C. W. Hyde, Aberdeen, for appellant Northern 

Blee. Cooperative, Inc. (# 12327). 

Michael T. Hogan, of Maloney, Kolker, Fritz, Hogan 
& Johnson, Aberdeen, for appellant Brown County (# 
12328); Dennis Maloney, of Maloney, Kolker, Fritz, 
Hogan & Johnson, Aberdeen, on the brief. 

M. D. Lewis, Huron, Ray M. Schutz, of Siegel, 
Barnett, Schutz, O'Keefe, Jewett & King, Aberdeen, 
for respondent Northwestern Public Service Co.; 
Alan D. Dietrich, Huron, on the brief. 

*74 Judith K. Meierhenry, of Meierhenry, DeVany, 
Kruger & Meierhenry, Vermillion, for respondent 
Public Utilities Commission; Ben Stead, Asst. Atty. 
Gen., Pierre, on the brief. 
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FOSHEIM, Justice. 

This case involves the assignment of approximately 
a fifty-square-mile territory in the Aberdeen vicinity 
for electric service pursuant to the provisions of 
SDCL 49-34A. 

The Public Utilities Commission (PUC) assigned 
most of the area to Northern Electric Cooperative, 
Inc. (NEC). Northwestern Public Service Company 
(NWPS) appealed that determination to the circuit 
court. The trial court reversed and directed the PUC 
to assign the disputed area in accordance with its 
opinion. NEC appeals from that decision. The circuit 
court also assigned a shredder facility, which belongs 
to Brown County, to the NWPS area. Brown County 
appeals from that decision. 

Appellant NEC is a rural electric cooperative and 
respondent NWPS is an investor-owned electric 
utility. NWPS began serving customers in the 
Aberdeen vicinity in the early 1920s. NEC began 
operations in 1945 and extended its lines into Brown 
County and surrounding counties. In 1975, the PUC 
ordered a hearing to determine which areas the two 
utilities should serve pursuant to SDCL 49-34A-42 
through 44. At this hearing the PUC received 
evidence from both parties, from its own staff, and 
from an engineering consulting firm hired by the 
PUC. NWPS claimed that under these statutes it had 
the right to serve all customers it was serving on 
March 21, 1975. It also claimed that use of the 
equidistant concept, SDCL 49-34A-43, would give it 
certain areas within the disputed territory. NEC 
claimed that the lines of the two utilities were so 
intertwined within the entire disputed territory that 
the equidistant concept could not reasonably be 
applied, and that the five conditions listed in SDCL 
49-34A-44 should be used to determine the service 
areas. NWPS argued that the disputed territory 
should be divided into smaller areas each of which 
should be evaluated as to how the lines were 
intertwined. 

The PUC accepted the NEC contention. The parties 
presented evidence concerning the five criteria set out 
in SDCL 49-34A-44: 

(1) The proximity of existing distribution lines to 
such assigned territory, including the length of time 
such lines have been in existence; 
(2) The adequacy and dependability of existing 
distribution lines to provide dependable, high 
quality retail electric service; 
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(3) The elimination and prevention of duplication 
of distribution lines and facilities supplying such 
tenitory; 
( 4) The willingness and good faith intent of the 
electric utility to provide adequate and dependable 
electric service in the areas to be assigned; 
(5) That a reasonable opportunity for future growth 
within the contested area is afforded each electric 
utility. 

NWPS's evidence tended to show that it had electric 
lines in existence for a longer period of time than 
NEC in much of the disputed territory and that its 
lines were closer to portions of the territory. NWPS's 
evidence also indicated it could adequately and 
dependably serve these areas, that construction of 
lines by NEC would duplicate NWPS's lines already 
in place, and that in order to have a reasonable 
chance for growth in the area NWPS would have to 
receive more of the disputed territory than the PUC 
gave it. NEC's evidence on these criteria indicated 
that its lines were newer than those of NWPS and 
thus more reliable. NEC disputes the priority of time 
interpretation of the circuit court as to the first 
criterion of SDCL 49-34A-44 and contends that the 
length of time lines have been in existence should 
give preference to newer rather than older lines, since 
new lines are more dependable. 

On the duplication question, NEC presented 
evidence that NWPS's lines might need upgrading, 
which NEC lines would not require. NEC considers 
such upgrading to be unnecessary duplication. On 
the fifth criterion, that reasonable opportunity *75 for 
future growth be afforded each utility, NEC claims 
that because of its heavy loads in the summer it will 
be unable to adequately balance its load without a 
significant amount of the disputed territory. 

ill On appeal NEC contends the legislature granted 
it a right to compete for new customers within three 
miles of Aberdeen by its enactment of SDCL 49-41-7 
and 8 (repealed by Sess.L.1975, ch. 283, s 59), and 
that such a right is a franchise or "franchise-like" 
grant protected by the constitution. NEC argues that 
because it is a franchise, the privilege cannot be 
constitutionally taken away. As we recently stated in 
In re Establishing Territorial Boundaries (Mitchell 
area), S.D., 281 N.W.2d 65 (1979), the legislature is 
without power to grant i!Tevocable franchises 
because of S.D.Const. art. VI, s 12. It is settled law 
that when such a constitutional provision exists any 
special privilege or franchise granted by the 
legislature is taken subject to the power to revoke. 
Bienville Water Supply Co. v. Mobile, 186 U.S. 212, 
22 S.Ct. 820, 46 L.Ed. 1132 (1920); Hamilton 
Gaslight & Coke Co. v. City of Hamilton, 146 U.S. 
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258, 13 S.Ct. 90, 36 L.Ed. 963 (1892). We came to a 
similar conclusion, under art. VI, s 12, in City of 
Lead v. Gas & Fuel Co., 44 S.D. 510, 184 N.W. 244 
(1921). We now reaffirm that franchise rights 
conferred upon a utility by the state are subject to 
control by the legislature. See also Missouri River 
Telephone Co. v. City of Mitchell, 22 S.D. 191, 116 
N.W. 67 (1908). The rights granted NEC under 
SDCL 49-41-7 and 8 are not irrevocable franchises. 

ill NEC also contends that SDCL 49-34A operates 
to exercise the power of eminent domain without 
compensation. We do not agree. The repealed 
statutes, SDCL 49-41-7 and 8, granted utilities only 
the right to compete for customers within a three­
mile area of a municipality. They did not give NEC 
or any other utility an exclusive grant. The revised 
statute, SDCL 49-34A, gave the utilities the 
additional right to exclusively serve customers within 
their assigned service areas. SDCL 49-34A-42. 
Legislative history reveals that all the electric utilities 
wanted an allocation system. This may be considered 
in determining the structure and scheme of the act. 
State v. Douglas, 70 S.D. 203, 16 N.W.2d 489 
(1944). In order for the legislature to grant exclusive 
franchises, it was necessary to assign boundaries. It 
delegated that responsibility to the PUC subject to 
well-defined guidelines. SDCL 49-34A was not 
designed to take away any utilities' service area. 
Where two utilities served the same area, however, 
and had intertwining lines, it was necessary to set a 
boundary as a regulatory measure. Public utility 
companies unquestionably take franchises subject to 
regulations by the legislature and the PUC. SDCL 
49-34A-4. 

The delineation between "taking" and "regulating" is 
discussed in City of Milbank v. Dakota Central 
Telephone Co., 37 S.D. 504, 159 N.W. 99 (1916). In 
that case the board of railroad commissioners ordered 
a telephone company giving long-distance telephone 
service to connect its lines with a local exchange so 
that the local exchange could transmit and receive 
long-distance calls. The former company contended 
the ordered connection would deprive it of its 
property without due process of law. It further 
argued that to require it to connect its exchange with 
that of the local company was an exercise of the 
power of eminent domain without compensation as 
prohibited by our constitution. Our decision stated: 

We are satisfied that the connecting of telephone 
exchanges, in order to facilitate the transmission of 
messages, and therefore advance the purpose for 
which the public service franchises are granted, is 
not an exercise of the power of eminent domain, 
but is entirely analogous to the power exercised by 
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the Railroad Commission in o.rdering connecting 
switches between competing lines of railway; that, 
instead of being an exercise of power of eminent 
domain, it is a mere regulation of a public service 
corporation, if not under an implied power 
resulting from the nature of the franchise enjoyed 
by the corporation, then under the police powers of 
the state. 

*76 City of Milbank, 37 S.D. at 507, 159 N.W. at 
100. 

We conclude that designation of boundary lines, as 
part of an allocation system, is a regulatory procedure 
that utility companies accept as part of the franchise, 
and is not within the purview of constitutional 
provisions forbidding the taking of private property 
without compensation. Chicago & N. W. Ry. Co. v. 
Dougherty, 39 S.D. 147, 163 N.W. 715 (1917).[FNl] 

FNl. See also State v. Iowa Telephone Co., 
175 Iowa 607, 154 N.W. 678 (1915). 

This brings us to NEC's last contention, that the 
circuit court incorrectly applied SDCL 49-34A-44 to 
the facts as they appeared in this case. SDCL 49-
34A-44 provides that in those areas where, on March 
21, 1975, the existing electric lines of two or more 
electric utilities were so intertwined that the 
equidistant concept could not be applied, the 
commission shall, after hearing, determine the 
boundary of the assigned service areas for the electric 
utilities involved. The PUC determined that the NEC 
and NWPS lines were so intertwined that the 
equidistant concept could not reasonably be applied. 
Having made that determination, the PUC was 
required to assign service areas guided by the criteria 
of SDCL 49-34A-44. 

ill The trial court held that the guideline in SDCL 
49-34A-44(1) "including the length of time such 
lines have been in existence," conferred a seniority 
consideration upon the longer existing NWPS lines. 
NEC argues that the meaning of the statute is to give 
newer lines priority because they are better equipped 
to serve the customer. All of the guidelines must be 
read together. When the disputed part of condition 
(1) is read with the other criteria we see a legislative 
intent that pioneering investment should be favorably 
considered, but that it must be balanced with the 
adequacy and dependability of existing distribution 
lines to provide dependable, high quality retail 
electric service. It is the province of the PUC to 
make these determinations. In making that 
determination, the PUC must apply the definitions 
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found in SDCL 49-34A-1 including "electric lines" 
[FN2] and "electric service." [FN3] Haas v. 
Independent School Dist. No. 1 of Yankton, 69 S.D. 
303, 9 N.W.2d 707 (1943). 

FN2. (5) "Electric line," any line for 
conducting electric energy at a design 
voltage of twenty-five thousand volts phase 
to phase or less and used for distributing 
electric energy directly to customers; SDCL 
49- 34A-l. 

FN3. (6) "Electric service," electric service 
furnished to a customer for ultimate 
consumption, but not including wholesale 
electric service furnished by an electric 
utility to another electric utility for resale; 
SDCL 49-34A-l. 

Bill] SDCL 49-34A-42 and 44, when read 
separately, seem contradictory. Obviously, the PUC 
cannot set boundaries under the guidelines of SDCL 
49-34A-44 without disrupting rights to serve 
customers that may have vested under SDCL 49-
34A-42. It is our duty to reconcile any such apparent 
contradiction and to give effect, if possible, to all of 
the provisions under consideration, construing them 
together to make them harmonious and workable. 
North Central Investment Co. v. Vander Vorste, 81 
S.D. 340, 135 N.W.2d 23 (1965). This requires that 
the exclusive rights provision of SDCL 49-34A- 42, 
as well as the equidistant concept of SDCL 49-34A-
43, must yield to a boundary determination according 
to the guidelines of SDCL 49-34A-44, whenever the 
PUC finds that the utilities' lines are intertwined. 
Having determined that the electric lines were 
intertwined in the entire disputed area, the PUC was 
required to determine service boundaries according to 
the SDCL 49-34A-44 guidelines. 

Ifil We do not intimate what the findings of the PUC 
should be. Our only concern is that the 
Commission's discretion be exercised under the 
established rules of law, State v. Richards, 61 S.D. 
28, 245 N.W. 901 (1932), which require that the PUC 
lend credence to the guidelines established in the 
statute, Valley State Bank of Canton v. Farmers 
State, 87 S.D. 614, 213 N.W.2d 459 (1973), and that 
its findings be supported by substantial evidence 
upon the whole record, *77 City of Brookings v. 
Dept. of Environ. Prot., 274 N.W.2d 887 (S.D.1979); 
Application of Ed Phillips and Sons Company, 86 
S.D. 326, 195 N.W.2d 400 (1972).™J The 
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conclusions and decision of the PUC were in some 
measure based on evidence, inferences and findings 
in excess of its authority. SDCL 1-26-36(1) and (2). 

FN4. We note that SDCL 1-26-36 has been 
amended, effective July 1, 1978. The 
standard for review of sufficiency of the 
evidence was changed from "unsupported by 
substantial evidence on the whole record" to 
"clearly erroneous." See Huffman v. Bd. of 
Ed. of Mobridge Ind. Sch. Dist., etc., 265 
N.W.2d 262 (S.D.1978). 

We conclude the matter should be remanded to the 
PUC for reconsideration in the following respects: 

( 1) In determining the utility to which an area 
should be assigned "the length of time" provision is 
to be balanced as a priority with the other 
guidelines found in 49-34A-44 and particularly 
subparagraph (2) thereof. 
(2) The statutory language indicates that in making 
assignment determinations the PUC should confine 
its consideration to the territory in dispute 
according to the guidelines, to the exclusion of 
concerns outside the disputed territory. 
(3) Consideration of the "reasonable opportunity 
for future growth" condition, found in SDCL 49-
34A-44(5), should not involve highly remote and 
speculative factors such as the PUC finding 
regarding the estimated energy needs by 1983 for 
irrigation in the Oahe project. 

Ill The appeal of Brown County shows that on 
March 21, 1975, NWPS was providing electric 
service to the contractor constructing a shredder 
facility on the site for Brown County. Brown 
County's brief aclmowledges that the county 
authorized NWPS to provide such service, but denied 
any approval for NWPS to provide service for the 
shredder operation. The PUC assigned the facility to 
NEC. The circuit court reversed and assigned it to 
NWPS. The argument centers around whether there 
was an exclusive right vested in either electric utility 
based on service to a customer on March 21, 197 5. 
Since we take the view that a determination of 
intertwining lines creates exceptions to SDCL 49-
34A-42 and 43, it follows that service to the shredder 
facility, like that to all other parts of the disputed 
area, must be determined according to the guidelines 
in SDCL 49-34A-44. In this regard, we note that the 
PUC may have to consider whether the shredder 
facility is a large new customer as defined by SDCL 
49-34A-56. 
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The order of the trial court is affirmed insofar as it 
remands the matter back to the PUC, but is modified 
insofar as it directs the PUC to assign disputed 
territory. Such assignment shall be made by the 
PUC, based on its findings, in accordance with this 
decision. 

WOLLMAN, C. J., concurs in part and dissents in 
part. 

MORGAN and HENDERSON, JJ., and YOUNG, 
Circuit Judge, concur. 

YOUNG, Circuit Judge, sitting for DUNN, J., 
disqualified. 

WOLLMAN, Chief Justice ( concurring in part and 
dissenting in part). 

I agree with the majority opinion insofar as it affirms 
the trial court's judgment that the matter must be 
remanded to the Public Utilities Commission for a 
redetermination of the service boundaries. 

I do not agree, however, that the exclusive rights 
provision of SDCL 49- 34A-42 must yield to the 
guidelines of SDCL 49-34A-44. The issue was not 
raised in the assignment of errors nor was it discussed 
in appellants' brief. 

The application of the equidistant concept set forth 
in SDCL 49-34A-43 is made subject to the explicit 
exception set forth in SDCL 49-34A-44. I see no 
such specific exception vis-a-vis the exclusive right 
concept set forth in SDCL 49-34A-42, nor do I see 
any compelling reason to hold that the exclusive right 
concept cannot exist with *78 the concepts set forth 
in SDCL 49-34A-44. Under the facts of this case I 
see no particular conflict between the two concepts, 
and therefore I would not hold that the exclusive right 
concept must fall. 

SDCL 49-34A-42 speaks in terms of "serving a 
customer." I see no express or implied exceptions 
based upon the nature of the customer or the extent or 
duration of the service provided prior to March 21, 
1975. The holding in Willrodt v. Northwestern 
Public Service Company, S.D., 281 N.W.2d 65, is to 
the effect that consumer preference is irrelevant 
under the assignment of service areas statutes. 
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Accordingly, I would affirm the trial court's decision 
in this regard. 

END OF DOCUMENT 
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C. 
Supreme Court of South Dakota. 

In the Matter of the Complaint of NORTHERN 
STATES POWER COMP ANY Against Sioux 

Valley Empire Electric Association for Provision of 
Electric Service to Myrl 

and Roy's Paving. 

No.17793. 

Argued May 26, 1992. 
Decided July 29, 1992. 

Electric association appealed from order of the 
Circuit Court, Sixth Judicial Circuit, Hughes County, 
Steven L. Zinter, J., affirming decision of Public 
Utilities Commission in favor of competing power 
company. The Supreme Court, Amundson, J., held 
that: (1) Commission did not err in finding that 
electric association was extending or rendering 
electric service in competitor's territory, and (2) it 
was within Commissioner's discretion to adopt 
majority load test (MLT) to determine whether 
electric association or competitor should serve 
customer's electrical needs. 

Affirmed. 

West Headnotes 

ill Administrative Law and Procedure ~683 
15Ak683 Most Cited Cases 

Supreme Court reviews record of administrative 
agencies in same manner as circuit court. SDCL 1-
26-37. 

ill Electricity ~8.1(4) 
145k8.1(4) Most Cited Cases 

Where circuit court affirmed Public Utilities 
Commission's findings of fact and conclusions of law 
in their entirety, Supreme Court's review was of the 
agency's findings and conclusions. SDCL 1-26-37. 

ill Administrative Law and Procedure ~796 
15Ak796 Most Cited Cases 

Conclusions of administrative agency are given no 
deference on appeal and are freely reviewable. 
SDCL 1-26-36. 

.I1J. Public Utilities ~194 
317 Akl 94 Most Cited Cases 
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Supreme Court reviewing decision of Public Utilities 
Commission does not substitute its judgment for the 
Commission on weight of evidence pertaining to 
questions of fact unless the Commission's decision is 
clearly erroneous, or is arbitrary, capricious, or 
characterized by abuse of discretion or clearly 
unwarranted exercise of discretion. SDCL 1-26-36. 

.[fil Administrative Law and Procedure ~815 
l 5Ak815 Most Cited Cases 

Supreme Court will not reverse agency decision 
unless court is left with definite and firm conviction 
that mistake has been committed. SDCL 1-26-36. 

lfil Electricity ~8.1(3) 
145k8.1(3) Most Cited Cases 

Although customer of electric association was not an 
"electric utility" as defined by statute, electric 
association was rendering or extending service in 
competitor's territory even though it was the customer 
that extended the line into the competitor's territory. 
SDCL 1-26-36, 49-34A-42. 

.Ill Electricity (:;::;:;;)8.1(3) 
145k8.1(3) Most Cited Cases 

Electric association's customer did not have right to 
choose its electric service provider with result that its 
provider was extending or rendering electric service 
in competitor's territory. SDCL 1-26-36, 1-26-37. 

Ifil Electricity (:;::;:;;)8.1( 4) 
145k8.1(4) Most Cited Cases 

Policy decision to adopt majority load test (MLT) to 
determine which of two power companies should 
serve a customer's electrical needs was within Public 
Utilities Commission's area of expertise and therefore 
within the Commissioner's discretion. SDCL 49-
34A-l et seq., 49-34A-42, 49-34A- 43. 
*366 Alan F. Glover of Denholm, Glover & 

Britzman, Brookings, for appellant Sioux Valley 
Empire Elec. Ass'n. 

Warren May of May, Adam, Gerdes & Thompson, 
Pierre, for appellee Northern States Power Co. 

Mark Barnett, Atty. Gen., Douglas Eidahl, Asst. 
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Atty. Gen., Pierre, for appellee South Dakota Public 
Utilities Com'n. 

AMUNDSON, Justice. 

Sioux Valley Empire Electric Association, Inc. 
(Sioux Valley) appeals from trial court's order 
affirming the decision of the Public Utilities 
Commission (PUC) in favor of Northern States 
Power Company (NSP). We affirm. 

FACTS 

Myrl and Roy's Paving (Company) is a construction 
company which operates a quarry located in the 
southeast quarter of Section 27, Township 101 North, 
Range 48 West, Minnehaha County, South Dakota. 
The southeast quarter of Section 27 is divided in half 
by the 16th line. The area designated as the north 
half of the southeast quarter of Section 27 is NSP's 
exclusive assigned electric service territory. The 
area designated as the south half of the southeast 
quarter of Section 27 is Sioux Valley's exclusive 
assigned electric service territory. The record 
indicates that the 16th line, running east and west 
separating NSP's assigned service area from Sioux 
Valley's assigned service area, ran through the 
approximate center of Company's quarry operation. 
Based on the present location of Company's 
equipment, the evidence established that fifty-nine 
percent of the *367 electric load was to be consumed 
in NSP's territory, and forty-one percent was to be 
consumed in Sioux Valley's territory. This 
establishment of exclusive territory was by 
agreement between NSP and Sioux Valley dated 
January 19, 1976, and approved by PUC in 
accordance with SDCL 49-34A-43. 

Company conducts its construction operation 
through the use of movable machinery and 
equipment, and the record reveals that at the present 
time, Company contemplates moving its operation 
entirely into Sioux Valley's territory at some time in 
the not too distant future. 

In 1985, Sioux Valley constructed a single phase 
electric distribution line within its assigned service 
area to provide electricity to an office trailer used by 
Company's predecessor, Higman Sand and Gravel. 
Sioux Valley transferred the account to Company in 
1989. Company subsequently determined that single 
phase service was not adequate to operate all of its 
equipment and thus utilized its own portable oil-fired 
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electric generator to provide the· equivalent of three­
phase electric service for its equipment. 

In August, 1990, Company representatives while 
shopping for a three-phase power source· from a 
utility, contacted both NSP and Sioux Valley in 
regards to providing same to the quarry site. NSP 
made two separate proposals to Company: First, to 
build four and one-half miles of three-phase at an 
estimated cost of $216,000 and a minimum annual 
fee of $60,000 to Company for five years; or, 
second, to provide service from NSP's site in 
Rowena, South Dakota. NSP subsequently 
evaluated the first proposal and determined no annual 
fee would be necessary. Sioux Valley proposed 
construction of three- phase service for 
approximately $57,000, with no annual fee to 
Company. Company then accepted Sioux Valley's bid 
and entered into a service agreement with Sioux 
Valley. 

Under the terms of this agreement, Company was to 
extend a private line from its electrical trailer, which 
currently is on the 16th line, to a newly constructed 
transformer in Sioux Valley's territory. Then, 
instead of using the electrical trailer to distribute 
electricity to all the machinery in the quarry, 
Company would distribute all the electricity through 
the transformer in Sioux Valley's territory. Thus, 
while all the same equipment and electric needs 
remained in NSP's territory, Company moved its 
connection point so all of the electricity would flow 
through Company's newly constructed private line 
connected to the newly located transformer in Sioux 
Valley's territory. 

On March 11, 1991, NSP filed a petition with the 
PUC, alleging that Sioux Valley was rendering 
electric service to Company in NSP's exclusive 
territory. Sioux Valley denied NSP's allegations and 
a contested case hearing was held before the PUC on 
April 12, 1991. PUC found in favor of NSP and 
awarded it the exclusive right to serve Company, 
with Chairman James Burg (Burg) dissenting. 

Sioux Valley appealed PUC's decision to trial court. 
Trial court heard oral arguments on October 3, 1991, 
and made its ruling from the bench affirming PUC's 
decision. Sioux Valley appeals. 

ISSUES 
1. Whether PUC and trial court erred in finding 
that Sioux Valley was extending or rendering 
electric service in NSP's territory? 
2. Whether PUC and trial court erred in awarding 
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NSP the exclusive right to serve Company? 

STANDARD OF REVIEW 

UJ111 This court reviews the record of 
administrative agencies in the same manner as the 
circuit court. SDCL 1-26-37; Appeal of 
Hendrickson's Health Care, 462 N.W.2d 655 
(S.D.1990); Pee,y v. Department ofAgriculture, 402 
N.W.2d 695 (S.D.1987); Application of 
Northwestern Bell Tel. Co., 382 N.W.2d 413 
(S.D.1986). Since the circuit court affirmed PUC's 
findings of fact and conclusions of law in their 
entirety, our review is of the agency's findings anfi 
conclusions. Matter of Midwest Motor Exp., Inc., 
Bismarck, 431 N.W.2d 160 (S.D.1988). 

*368 [3][41[5] Conclusions of law are given no 
deference on appeal and are freely reviewable. 
SDCL 1-26-36; Hendrickson's. 462 N.W.2d at 656; 
Karras v. State, Dept. ofRevenue, 441 N.W.2d 678 
(S.D.1989); Sharp v. Sha,p, 422 N.W.2d 443 
(S.D.1988). Questions of fact, however, are given 
greater deference. SDCL 1-26-36. This court does 
not substitute its judgment for PU C's on the weight of 
evidence pertaining to questions of fact unless PUC's 
decision is clearly erroneous, or is arbitrary, 
capricious, or characterized by an abuse of discretion 
or a clearly unwarranted exercise of discretion. Finck 
v. Northwest School Dist. No. 52-3, 417 N.W.2d 875 
(S.D.1988); Permann v. Dept. ofLabor. Unemp. Ins. 
D .. 411 N.W.2d 113 (S.D.1987); Appeal of 
Templeton. 403 N.W.2d 398 (S.D.1987); Anderson 
v. Western Dakota Jnsurors. 393 N.W.2d 87 
(S.D.1986). We will not reverse an agency decision 
unless we are left with a definite and firm conviction 
that a mistake has been committed. Finck. 417 
N.W.2d at 878; Matter ofMidwest, 431 N.W.2d at 
162; Dakota Harvestore v. S.D. Dept. of Revenue. 
331 N.W.2d 828 (S.D.1983); Fraser v. Water Rights 
Commission. Etc., 294 N.W.2d 784 (S.D.1980). 
With these standards of review in mind, we address 
PUC's findings and conclusions. 

ANALYSIS 
1. Extending or Rendering Service 

In its findings of fact, PUC determined the 
following: 

Sioux Valley intends to render electric service, or 
is rendering electric service, at retail to power the 
machinery and equipment within the North Half of 
the Southeast Quarter of Section 27, Township 101 
North, Range 48 West, Minnehaha County, South 
Dakota, which heretofore has been determined by 
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the [PUC] to be an.exclusive service area ofNSP. 

Sioux Valley argues that this finding should be 
overturned because it is clearly erroneous. Sioux 
Valley maintains that it is not extending or rendering 
service into NSP's territory because it was Company 
that extended the line into NSP territory, and SDCL 
49-34A-42 does not prohibit a customer from 
extending its own lines into another electric utility's 
territory. SDCL 49-34A-42 provides as follows: 

Each electric utility has the exclusive right to 
provide electric service at retail at each and every 
location where it is serving a customer as of March 
21, 1975, and to each and every present and future 
customer in its assigned service area. No electric 
utility shall render or extend electric service at 
retail within the assigned service area of another 
electric utility unless such other electric utility 
consents thereto in writing and the agreement is 
approved by the commission consistent with § 49-
34A-55. However, any electric utility may extend 
its facilities through the assigned service area of 
another electric utility if the extension is necessary 
to facilitate the electric utility connecting its 
facilities or customers within its own assigned 
service area ... (Emphasis added.) 

Thus, Sioux Valley argues that since it was 
Company that extended the line and Company is not 
an "electric utility," there is no violation of the 
statute. 

[fil While it is clear from the definition contained at 
SDCL 49-34A-1 _fElli] that Company is not an 
"electric utility," there is nothing in our statutes 
which defines "render or extend." Thus, as a matter 
of statutory construction, we must determine whether 
Sioux Valley's actions caused it to "render or extend" 
service in NSP's territory within the meaning of 
SDCL 49- 34A-42. This court has previously stated: 

FNl. SDCL 49-34A-H7) provides: 
(7) 11Electric utility," any person operating, 
maintaining or controlling in this state, 
equipment or facilities for providing electric 
service to or for the public including 
facilities owned by a municipality[.] 

A primary rule of statutory construction is that 
words and phrases be given their plain meaning 
and effect. Board of Regents v. Carter, 89 S.D. 40, 
228 N.W.2d 621 0975); SDCL 2-14-1. 
Moreover, in construing a statute, our main 
objective is to ascertain and give effect *369 to the 
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intention of the legislature. Western Suretv Co. v. 
Mydland, 85 S.D. 172, 179 N.W.2d 3 (1970). This 
intent is best ascertainable from the statutory 
language. Argo Oil Corporation v. Lathrop, 76 S.D. 
70, 72 N.W.2d 431 (1955). 

Norgeot v. State, 334 N.W.2d 501, 503 (S.D.1983). 
Further, this court has stated that legislative intent 
may be derived from language in the statute as well 
as from other enactments relating to the same subject 
which may modify or limit the effect of the scope of 
the statute at issue. Nelson v. School Bel. of Hill City, 
S.D .. 459N.W.2d451 {S.D.1990). 

Applying these rules to the facts of this case, we 
believe the PUC and trial court properly concluded 
Sioux Valley was rendering or extending service in 
NSP's territory. 

The record reveals that under Sioux Valley's 
arrangement with Company, Sioux Valley would 
bring its service to a transformer located in Sioux 
Valley territory, nearly to the 16th line. Company 
would then extend its own private line from the 
transformer into NSP territory. While the record 
indicates that it is industry practice to treat the point 
of connection as the point of delivery of service, 
there is no question that the electricity provided by 
Sioux Valley will flow into NSP's exclusive service 
area. Without Sioux Valley's generation and 
transmission of electricity to its transformer, 
Company would be unable to provide electricity to its 
equipment in NSP's territory. Accordingly, it seems 
clear that since the ultimate provider of the electric 
service is Sioux Valley, it is the party rendering or 
extending the service. 

There are no statutes or previous cases which 
specifically instruct that the manner in which 
electricity is consumed is a factor for consideration to 
assess whether a party is rendering or extending 
service. However, SDCL 49-34A-1(6) defines 
"Electric service" as "electric service :furnished to a 
customer for ultimate consumption, but riot including 
wholesale electric service :furnished by an electric 
utility to another electric utility for resale [.]" 
(Emphasis added.) In reading SDCL 49-34A-1{6) in 
conjunction with SDCL 49-34A-42, ultimate 
consumption may be considered by the PUC as a 
factor in determining whether a party is rendering or 
extending electric service. See Hartpence v. Youth 
Forest,y Camp, 325 N.W.2d 292 {S.D.1982). 

Since the legislature prohibited electric utilities from 
rendering or extending service in another utility's 
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territory, we think it plain that an electric utility 
should not be allowed to use a "middle-man," private 
line, or artificial point of delivery to accomplish the 
prohibited conduct. Trial court in its oral decision 
stated: 

I don't believe that Sioux Valley's claim to serve 
this customer would be well founded in this case 
because although I do not find that they employed 
deception in this case, I do believe--and I'm saying 
this with a smile on my face--they did cleverly use 
a legal--well artifice may be too strong of a word-­
legal loophole[.] 

We agree with trial court's analysis of the factual 
scenario, and accordingly hold trial court and PUC 
correctly concluded Sioux Valley was rendering or 
extending service within NSP's territory in violation 
of SDCL 49-34A-42. 

ill Sioux Valley additionally suggests that based on 
the intersection of the 16th line with Company's 
property, Company should be allowed to choose its 
electric service provider. We addressed a similar 
argument in Willrodt v. Northwestern Public Service 
Co., 281 N.W.2d 65, 72 {S.D.1979), wherein we 
stated: " 'An individual has no organic, economic or 
political right to service by a particular utility merely 
because he deems it advantageous to himself.' " 
(Quoting Storey v. Mayo, 217 So.2d 304, 307-8 
(Fla.1968)). 

SDCL ch. 49-34A establishes the means by which 
electric utilities service various territories within this 
state. There is nothing in SDCL ch. 49-34A or 
previous caselaw which would allow Company to 
choose its electric provider and, we conclude in fact, 
that the method which Sioux Valley and Company 
employed in this case circumvents SDCL 49-34A-42. 
Accordingly, we affirm trial court and PUC's 
determination *370 that Sioux Valley was rendering 
or extending service in NSP's territory. 

2. Exclusive Service 

lfil There is no statutory provision which would 
allow both NSP and Sioux Valley to service 
Company; thus, PUC applied a majority load test 
(MLT) to determine whether NSP or Sioux Valley 
should serve Company's electrical needs. Sioux 
Valley argues PUC has no statutory authority which 
would allow it to adopt the MLT. 

PUC is vested with authority to regulate public 
utilities in this state by SDCL ch. 49-34A. The 
agreement between NSP and Sioux Valley, which 
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established their exclusive territories,· was approved 
by PUC pursuant to SDCL 49-34A-43, which 
provides in part as follows: 

... The Commission shall approve a contract if it 
finds that the contract will eliminate or avoid 
unnecessary duplication of facilities, will provide 
adequate electric service to all areas and customers 
affected and will promote the efficient and 
economical use and development of the electric 
systems of the contracting electric utilities. 

PUC therefore was delegated considerable discretion 
in attaining these laudable statutory goals. [FN2] 
Sioux Valley is correct in arguing that there is no 
specific statute which controls a situation where a 
customer's property straddles two exclusive service 
territories. That being the case, PUC was required to 
establish a policy to be implemented in its regulation 
of these public utilities in such a factual situation. In 
performing its delegated duties, PUC employed the 
MLT as a test to enable it to determine which utility 
should service a particular customer when there is a 
contest between providers. The record reflects that 
under the MLT, the utility which is assigned the 
territory where the majority of the customers' electric 
load is, services the customer's entire load. The 
record also reflects that under the MLT the point of 
connection must be in the serving utility's territory. 

FN2. PUC was obviously cognizant of these 
goals as evidenced by its following 
conclusions: 
(5) Electric utility customers in South 
Dakota do not have the right to choose their 
electrical supplier on the basis of lower 
rates. Customer preference, if controlling, 
would defeat the orderly assignment of 
service areas. If customers were allowed to 
choose their electric utility, especially large 
industrial customers like Myrl and Roy's 
Paving, the remaining customers who have 
no choice would be required to cover the 
revenue shortfall through higher electric 
rates. A customer with a mobile load may, 
as a practical matter, choose its electric 
provider if it relocates its equipment to the 
company's territory of its choice. Further, 
any customer may relocate its electrical 
needs and thereby select the electric 
company of its choice. However, under the 
record as established in this case, the 
majority of Myrl and Roy's electric power is 
currently consumed in NSP's assigned 
service area and therefore, NSP has the 

.. 
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exclusive right to serve the entire load. The 
Commission will not speculate as to how 
Myrl and Roy's load will change in the 
future and when a majority of the load will 
be in Sioux Valley's assigned area. 

(7) To allow both utilities to serve the 
customer's respective load on their side of 
the line would lead to unnecessary 
duplication of facilities, and would be an 
inefficient and uneconomical use of the 
electrical systems of the two companies. 
SDCL 49-34A-43 and 49-34A-44 prohibit 
such a result. 

Trial court concluded the policy decision to adopt 
the MLT in this case was purely within PUC's area of 
expertise and, therefore, within PU C's discretion. We 
agree. This court has previously stated that the PUC 
is deemed to be an administrative tribunal with 
expertise. Application ofJack Rabbit Lines. Inc .. 283 
N.W.2d 402 (S.D.1979). Thus, we think it 
appropriate in a situation such as this where there is 
no specific statute relating to a unique set of facts or 
prior decisions, for the PUC to consider, for this court 
to defer to the PUC's expertise in matters which lie 
within its particular field ofknowledge. 

SDCL ch. 49-34A evidences a legislative intent for 
PUC to have broad inherent authority in matters 
involving utilities in this state. Giving the 
appropriate deference to PUC's expertise and special 
knowledge in the field of electric utilities, we cannot 
conclude that PU C's determination to adopt the ML T 
in this case was clearly erroneous. Finck. supra. 

*371 We feel constrained to point out what we have 
not held. This decision does not hold that the MLT 
test is required in every contested territorial case. 
PUC may conclude under a different set of facts that 
a different test, such as point of use test or point of 
delivery test, is more appropriate for consideration 
and application to a subsequent case. We are simply 
holding that under the facts of this case, PUC did not 
err or abuse its discretion in using the MLT test. 
Accordingly, the decision of the trial court and PUC 
to award NSP exclusive service is affirmed. 

MILLER, C.J., and WUEST, HENDERSON and 
SABERS, JJ., concur. 

END OF DOCUMENT 
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c 
Supreme Court of South Dakota. 

In the Matter of the Petition for Declaratory Ruling of 
NORTHWESTERN PUBLIC 

SERVICE COMPANY with Regard to Electric 
Service to Hub City. 

Nos. 19520, 19528. 

Argued Sept. 11, 1996. 
Decided April 2, 1997. 

Rural electric cooperative sought review of Public 
Utilities Commission (PUC) ruling authorizing 
electric utility to replace cooperative as supplier of 
electricity to manufacturer's successor. The Circuit 
Court, Fifth Judicial Circuit, Jack R. Von Wald, J., 
overturned decision. Commission and utility 
appealed. The Supreme Court, Tirmn, Circuit Judge, 
held that: (1) after cooperative was assigned and 
service area was extended based on manufacturer's 
·petition, manufacturer and its successors did riot 
retain right to be assigned to utility's service area 
upon Commission's determination of changed 
circumstances; (2) Commission's declaratory ruling 
fell outside scope of its implied powers; and (3) 
Commission exceeded its statutory authority by 
interpreting and enforcing contract between 
cooperative and cooperative's customer. 

Affirmed. 

West Headnotes 

ill Statutes €=:;:>188 
36lkl88 Most Cited Cases 

Intent of legislature is derived from plain, ordinary, 
and popular meaning of statutory language. 

ill Statutes €=:;:>206 
361k206 Most Cited Cases 

Statutes are to be read in pari materia. 

ill Statutes €=:;:>212.3 
361k212.3 Most Cited Cases 

ill Statutes €=:;:>212.7 
361k212.7 Most Cited Cases 
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It is presumed that legislature intended provisions of 
act to be consistent and harmonious; it is also 
presumed that legislature did not intend absurd or 
unreasonable result. 

ill Electricity €;::::::>8,1(2.1) 
145k8.1(2.1) Most Cited Cases 

Policy underlying South Dakota Territorial Integrity 
Act was elimination of duplication and wasteful 
spending in all segments of electric utility industry. 
SDCL 49-34A-1 et seq. 

ill Electricity €;::::::>8,1(3) 
145k8.1(3) Most Cited Cases 

After rural electric cooperative was assigned and 
service area was extended based on manufacturer's 
petition relating to foundry addition, manufacturer 
and its successors did not retain right to be assigned 
to electric utility's service area upon Public Utility 
Commission's (PUC) determination of changed 
circumstances. SDCL 49-34A-56. 

lfil Constitutional Law ~62(2) 
92k62(2) Most Cited Cases 

Where legislature prescribes standard of guidance for 
administrative agency to follow, necessary implied 
authority may also be delegated to agency to carry 
out specific purposes prescribed and to exercise 
appropriate administrative power to regulate and 
control. 

ffi Electricity €;::::::>8.1(4) 
145k8.1(4) Most Cited Cases 

Public Utilities Commission's (PUC) declaratory 
ruling authorizing electric utility to replace rural 
electric cooperative as electric supplier to 
manufacturer's successor fell outside scope of 
Commission's implied powers; no statutory provision 
existed for change of electric provider due to change 
of ownership, change in customer preference, 
reduction in load, offering of a lower rate by another 
utility, or expiration of service agreement between 
utility and customer, and Commission could not 
show that permitting change of providers for any of 
the forgoing reasons advanced purpose of South 
Dakota Territorial Integrity Act. SDCL 49-34A-1 et 
seq. 

Ifil Administrative Law and Procedure €;::::::>305 
15Ak305 Most Cited Cases 

Copr. © West 2002 No Claim to Orig. U.S. Govt. Works 

)~! 



560 N.W.2d 925 
Util. L. Rep. P 26,600 
(Cite as: 560 N.W.2d 925, 1997 SD 35) 

While expertise of administrative agency is 
recognized, agency must lend credence to guidelines 
established in statutes. 

I2J. Public Utilities €;::;:::>146 
317 Akl 46 Most Cited Cases 

Public Utilities Commission (PUC) is not a court, and 
cannot exercise purely judicial functions. 

llill Electricity €;::;:::>u( 4) 
145kl 1(4) Most Cited Cases 

Public Utilities Commission (PUC) exceeded its 
statutory authority by interpreting and enforcing 
contract between rural electric cooperative and 
cooperative's customer. SDCL 49-34A-4. 
*926 Mark Barnett, Attorney General, Karen 

Cremer, Special Assistant Attorney General, Pierre, 
for appellant, Public Utilities Commission. 

Susan Anderson Bachman, Alan D. Dietrich, Huron, 
for appellant, Northwestern Public Service. 

Harvey A. Oliver, Jr. of Richards and Oliver, 
Aberdeen, for appellee, Northern Electric 
Cooperative. 

TIMM, Circuit Judge. 

**1 On January 3, 1995, the Public Utilities 
Commission (PUC) authorized Northwestern Public 
Service Company (NWPS) to replace Northern 
Electric Cooperative (NEC) as supplier of electricity 
to Hub City, Inc. NEC appealed to the circuit court, 
Fifth Judicial Circuit. There, the PUC's decision was 
overturned. The PUC and NWPS appeal to this 
Court. Here, the circuit court is affirmed. 

BACKGROUND 

**2 In 1977 Safeguard Automotive Corporation 
(Safeguard) operated a manufacturing plant in the 
Aberdeen Industrial Park. The plant was located in 
the assigned service area of NWPS. Its electrical 
needs were served by that utility. 

**3 That same year a division of Safeguard, 
Safeguard Metal Casting (Division), planned to build 
an addition, a foundry, onto the manufacturing plant. 
The foundry too would be within the assigned service 
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area of NWPS. However, due to a rate advantage 
offered by NEC, Division petitioned the PUC for 
relief from its obligation to take service from NWPS. 

**4 Division's petition was based on SDCL 49-34A-
56, the new customer, new location, large load 
provision of the South Dakota Territorial Integrity 
Act. NWPS intervened in opposition. After hearing, 
the PUC issued an order and decision assigning NEC 
as the foundry's electric supplier. 

**5 On December 21, 1977, an "Agreement For 
Electric Service" (Agreement) was entered into 
obligating Division to purchase a minimum of 2000 
kilowatts of electric power per month from NEC at a 
specified rate. The term of the agreement was set at 
five years. After that time, either party could 
terminate the agreement by giving twelve month's 
written notice. 

**6 In 1986 Division's foundry ceased operations. 
The physical plant was converted to use as a 
warehouse. In 1989 Safeguard's successor, Hub 
City, Inc. (Hub City) purchased the foundry site from 
Division. It continued to be used as a warehouse 
until 1993 when Hub City began to move in some of 
its production processes. 

*927 **7 In June 1993 Hub City informed NEC that 
it wanted to be served electricity by one supplier, 
NWPS, at the manufacturing plant and foundry 
addition, and asked NEC to coordinate with NWPS to 
accomplish single utility service. The cost of 
electricity from NWPS would be below the cost 
incurred through NEC. In March 1994 Hub City 
notified NEC to end electric service to the foundry 
site as of June. 

**8 In May 1994 NWPS petitioned the PUC for a 
declaratory ruling framing the issue this way: 

**9 Should Hub City be allowed to terminate 
the former Safeguard Metal Casting Division 
electric service agreement with Northern 
Electric Cooperative, Inc., and receive electric 
service from Northwestern Public Service 
Company for its total plant? 

**10 NEC intervened. The case was submitted on 
stipulated facts and affidavits (regarding the intent of 
the parties to the Agreement). The PUC decided in 
favor ofNWPS, concluding that a switch in suppliers 
was justified by "significant changes in 
circumstances," and that the agreement provided 
Division (and its successor, Hub City) a contractual 
right to terminate NEC as its electric supplier. 
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**11 On appeal to circuit court, the PUC's decision 
was reversed. First, the circuit court read certain 
provisions of SDCL 49-34A to grant NEC an 
exclusive right to serve the Hub City site, which right 
could only be disturbed upon determination by the 
PUC that NEC could no longer provide adequate 
service. Since it was uncontested that NEC could 
provide adequate service, the Court concluded that 
the PUC made a mistake of law by applying a 
"significant change in circumstances" test in 
determining whether NEC could be replaced by 
NWPS as Hub City's supplier. Second, the circuit 
court concluded that the PUC lacked authority to 
interpret or enforce a contract in a dispute between a 
consumer and a rural electric cooperative. 

**12 NWPS and the PUC appeal. 

ISSUES 

**13 The issues are (1) whether the PUC predicated 
its decision on a mistake of law, and (2) whether the 
PUC acted in excess of its authority. These are issues 
of law fully reviewable without deference to legal 
conclusions drawn by either the PUC or the circuit 
court. See Egemo v. Flores. 470 N.W.2d 817 
(S.D.1991); Permann v. Dept. ofLabor. 411 N.W.2d 
113 (S.D.1987). 

MISTAKE OF LAW 

[1][2][3] **14 The resolution of the first issue turns 
on the legislative intent of various provisions of 
Chapter 49-34A of the South Dakota Codified Laws. 
In reading these statutes we are guided by certain 
familiar rules. The intent of the legislature is 
"derived from the plain, ordinary and popular 
meaning of statutory language." Whalen v. Whalen. 
490 N.W.2d 276, 280 (S.D.1992). Statutes are to be 
read in pari materia. Simpson v. Tobin, 367 N.W.2d 
757 (S.D.1985). It is presumed that the legislature 
intended provisions of an act to be consistent and 
harmonious. State v. Chaney, 261 N.W.2d 674 
(S.D.1978). It is also presumed that the legislature 
did not intend an absurd or unreasonable result. 
Applications of Black Hills Power and Light Co .. 298 
N.W.2d 799 (S.D.1980). 

ill **15 In 1975 the legislature enacted the "South 
Dakota Territorial Integrity Act" (Act), now codified 
at Chapter 49-34A. The policy underlying the Act 
was "elimination of duplication and wasteful 
spending in all segments of the electric utility 
industry." Matter of Certain Territorial Elec. 
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Boundaries (Mitchell Area). 281 N.W.2d 65, 70 
(S.D.1979). To accomplish that end, exclusive 
territories designated "assigned service areas," were 
established for each utility. See Matter of Clay­
Union Elec. Corp .• 300 N.W.2d 58, 60 (S.D.1980). 
To ensure the integrity of a territory, the legislature 
granted each utility the exclusive right to "provide 
electric service at retail ... to each and every present 
and future customer in its assigned service area." 
SDCL 49-34A-42. 

*928 **16 The Act contains several provisions 
whereby electrical consumers may have their 
provider changed. SDCL 49-34A-38 through 49-
34A-59. Reference is made to these provisions as 
establishing assigned service areas within which the 
new provider has exclusive service rights at SDCL 
49-34A-Hl} and SDCL 49-34A-42. SDCL 49-34A­
l(.l} defines "assigned service area" as "the 
geographical area in which the boundaries are 
established as provided in § § 49-34A-42 to 49-34A-
44, inclusive, and § § 49-34A-48 to 49-34A-59, 
inclusive." ( emphasis added) The last paragraph of 
SDCL 49-34A-42, the "exclusive right" provision of 
the Act, states that "The commission shall have the 
jurisdiction to enforce the assigned service areas 
established by § § 49-34A-42 to 49-34A-44, 
inclusive, and § § 49-34A-48 to 49-34A-59, 
inclusive." ( emphasis added) 

**17 In 1977 Hub City's predecessor availed itself 
of one of these provisions, SDCL 49-34A-56. It 
elected to seek authorization from the PUC to receive 
electric service from NEC rather than NWPS, the 
utility within whose assigned service area it would 
have been located. SDCL 49-34A-56 provides: 

Notwithstanding the establishment of assigned 
service areas for electric utilities provided for in .§. 
§ 49-34A-43 and 49-34A-44, new customers at 
new locations which develop after March 21, 197 5, 
located outside municipalities as the boundaries 
thereof existed on March 21, 1975, and who 
require electric service with a contracted minimum 
demand of two thousand kilowatts or more shall 
not be obligated to take electric service from the 
electric utility having the assigned service area 
where the customer is located if, after notice and 
hearing, the public utilities comrmss10n so 
determines after consideration of the following 
factors: 
( 1) The electric service requirements of the load to 
be served; 
(2) The availability of an adequate power supply; 
(3) The development or improvement of the 
electric system of the utility seeking to provide the 
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electric service, including the economic factors 
relating thereto; 
(4) The proximity of adequate facilities from which 
electric service of the type required may be 
delivered; 
(5) The preference of the customer; 
(6) Any and all pertinent factors affecting the 
ability of the utility to furnish adequate electric 
service to fulfill customers' requirements. 

ill **18 The PUC and NWPS focus on this statute 
and suggest that after NEC was assigned and service 
extended, Division and its successors retained a right 
to be assigned to the service area of NWPS upon the 
PUC's determination of changed circumstances. We 
disagree. 

**19 By reading SDCL 49-34A-56 in pari materia 
with SDCL 49-34A-l(l) and SDCL 49-34A-42, it is 
clear that the PUC's action in 1977 established the 
Hub City location as part of the assigned service area 
of NEC. Concomitantly, NEC acquired the exclusive 
right to provide retail electric service at that location. 

**20 The "retained right" alluded to by the PUC and 
NWPS is illusive when reading SDCL 49-34A-56. 
There is no express language establishing such a right 
in the customer. Nor does that provision yield such 
a right when read in conjunction with other 
provisions of the Act. The plain language of the 
statute indicates the legislature intended it to do 
nothing more than provide a new large load customer 
at a new location an option to be exercised prior to 
receipt of service. The successful exercise of the 
option does not beget another option. 

**21 To subscribe to the "retained right" theory of 
the PUC and NWPS would be to ascribe an intent to 
the legislature contrary to the policy underlying the 
Act. The result: duplication of services and wasteful 
spending, the precise evils the Act was designed to 
avoid. In this case NEC lines would be stranded. 
NWPS would incur the expense of extending lines to 
the site. The change *929 would cost NWPS $5,400 
and waste NEC's capital investment of $80,065. 
Ultimately these costs would be passed on to the 
customers of the utilities. We do not believe the 
legislature intended such a result and decline to read 
SDCL 49-34A-56 in the manner suggested by the 
PUC and NWPS. 

**22 The PUC and NWPS also assert that the PUC 
may authorize a change in electrical providers 
pursuant to its implied powers where there is a 
change of circumstances. 
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Ifil **23 This Court has recognized that the PUC 
has certain implied powers. In the Matter of 
Northern States Power Co.. 489 N.W.2d 365 
(S.D.1992). Where the legislature prescribes a 
standard of guidance for the administrative agency to 
follow, the necessary implied authority may also be 
delegated to the administrative agency to carry out 
the specific purposes prescribed and to exercise the 
appropriate administrative power to regulate and 
control. In re Application o{Kohlman. 263 N.W.2d 
674, 678 (S.D.1978). 

**24 The standard of guidance under SDCL 49-34A 
is the "elimination of duplication and wasteful 
spending in all segments of the electric utility 
industry." Matter of Certain Territorial Boundaries 
(Mitchell Area). 281 N.W.2d at 70. To that end, the 
legislature created a system of exclusive territories 
which could only be changed under certain specified 
conditions consistent with the intent of the Act. See 
SDCL 49-34A-48 through 59. 

[1] **25 The PUC's declaratory ruling in this case 
falls outside the scope of its implied powers. First, 
the conditions which exist in this case are not in 
SDCL 49-34A as a basis for a change of provider. 
There is no provision for change of provider where 
there's been a change of ownership, or the customer 
changes its preference, or there's a load reduction, or 
where another utility offers a lower rate, or where a 
service agreement between a utility and a customer 
expires. Second, the PUC cannot show that 
permitting a change of providers for any of the 
forgoing reasons advances the purpose of the Act. As 
previously noted, the result is the opposite. 

**26 The circuit court is affirmed on this issue. 

EXCESS AUTHORITY 

**27 The second issue concerns whether the PUC 
exceeded its authority by interpreting and enforcing 
the electric service agreement between Hub City and 
NEC. 

**28 There are two types of electric utilities 
involved in this case. NEC is a rural electric 
cooperative. NWPS is a public utility. Chapter 49-
34A provides that the PUC has different authority 
over each type of utility. A "public utility" is 
defined as: 

any person operating, maintaining or controlling in 
this state equipment or facilities for the purpose of 
providing gas or electric service to or for the public 
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in whole or in part,.... However, the term does not 
apply to an electric or gas utility owned by a 
municipality, political subdivision, or agency of the 
state of South Dakota or any other state or a rural 
electric cooperative as defined in§ 47-21-1 for the 
purposes of§ § 49-34A-2 to 49-34A-4, inclusive, 
§ § 49-34A-6 to 49-34A-41, inclusive, and LI.2: 
34A-62[.] 

SDCL 49-34A-Hl2)(emphasis added). Therefore, 
while the PUC has authority over the NEC for 
determining whether its service is adequate or to 
make territorial assignments, it has no authority over 
NEC with regard to rates (SDCL 49-34A-6 to 49-
34A-26, inclusive). NEC's agreement with its 
customer is one regarding the service provided and 
the rate. There is no allegation that the service is 
inadequate and the PUC has no authority to make any 
determination as to rates. The PUC based its ruling 
on the termination clause included in that agreement. 
This would appear to be a contract dispute between 
NEC and Hub City's successor in interest and clearly 
beyond the PUC's authority. 

Lfil **29 "While the expertise of the administrative 
agency is recognized, the agency *930 must lend 
credence to the guidelines established in the statutes." 
Matter of Certain Territorial Electric Boundaries 
(Mitchell Area), 281 N.W.2d at 69. See also Matter 
of Certain Territo1·ial Elec. Boundaries (Aberdeen), 
281 N.W.2d 72, 76 (S.D.1979); Williams Electric 
Co-op. v. Montana-Dakota Util. Co., 79 N.W.2d 508, 
517 <N.D.1956). The PUC's authority is outlined in 
Chapter 49-34A: 

The commission shall regulate to the extent 
provided in this chapter every public utility as 
defined herein. The commission may promulgate 
rules pursuant to chapter 1-26 in furtherance of the 
purposes of this chapter concerning: 
(1) Procedures and requirements for applications 
for rate and tariff changes; 
(2) Requirements for gas and electric utilities to 
maintain and make available to the public and the 
commission records and information; 
(3) Requirements and procedures regarding 
customer billings and meter readings; 
( 4) Requirements regarding availability of meter 
tests; 
(5) Requirements regarding billing adjustments for 
meter errors; 
( 6) Procedures and requirements for handling 
customer disputes and complaints; 
(7) Procedures and requirements regarding 
temporary service, changes in location of service 
and service interruptions; 
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(8) Standards and procedures to ensure 
nondiscriminatory credit policies: 
(9) Procedures, requirements and record-keeping 
guidelines regarding deposit policies; 
(10) Procedure, requirements and record-keeping 
guidelines regarding customer refunds; 
(11) Policies for refusal of gas or electric service; 
(12) Policies for disconnection and transfer of gas 
and electric service; 
(13) Customer payment plans for delinquent bills; 
and 
(14) Requirements regarding advertising. 

SDCL 49-34A-4. Even though this statute only 
applies to the PUC's relationship with public utilities, 
not rural cooperatives, it does not include contract 
interpretation as an authority or power of the PUC. 

I2J1lQl **30 The PUC is not a court, and cannot 
exercise purely judicial functions. Application of 
Dakota Transportation, Inc., 67 S.D. 221, 291 N.W. 
589, 594 (1940). As the North Dakota Court has 
stated, 

As a general rule administrative agencies, boards, 
and commissions cannot consider, or adjudicate, 
contractual rights and obligations between parties. 
Hence they cannot pass on the validity of, or 
enforce, nor can administrative agencies, boards, or 
commissions change or annul contracts, except 
where they have been granted power by organic or 
valid statutory enactment to do so. 

Williams Elec. Coop., 79 N.W.2d at 517. The PUC 
has exceeded its statutory authority by interpreting 
and enforcing the contract between a rural 
cooperative, NEC, and its customer. See In the 
Matter of the Application of City of White, 294 
N.W.2d 433 (S.D.1980) (holding that the PUC has no 
authority to determine the amount of compensation 
due an electric utility for service contracts). The 
circuit court is affirmed on this issue as well. 

**31 MILLER, C.J., and SABERS, AMUNDSON 
and KONENKAMP, JJ., concur. 

**32 TIMM, Circuit Judge, for GILBERTSON, J., 
disqualified. 

END OF DOCUMENT 
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c 
Supreme Court of So].!th Dakota. 

In the Matter of the Petition for Declaratory Ruling 
Filed for CLAY-UNION 

ELECTRIC CORPORATION. 

No.12919. 

Argued April 22, 1980. 
Decided Dec. 30, 1980. 

The Public Utilities Commission awarded rural 
electric cooperative right to provide retail electric 
service to new aluminum plant. The Circuit Court, 
Six.th Judicial Circuit, Hughes County, Robert A. 
Miller, J., reversed declaratory ruling, and 
cooperative appealed. The Supreme Court, Young, 
Circuit Judge, held that under terms of contract 
between cooperative and another electric utility, 
which provided that each utility could continue to 
service existing structures and utilities, but that no 
new connections or hookups would be allowed in 
other utility's designated service area, aluminum plant 
was not existing structure nor outlet but was a new 
structure and a new outlet, and thus ruling that 
cooperative had right to provide retail electric service 
to aluminum plant was clearly erroneous. 

Trial court's order affirmed. 

West Headnotes 

ill Administrative Law and Procedure ~785 
15Ak785 Most Cited Cases 

ill Administrative Law and Procedure ~796 
15Ak796 Most Cited Cases 

In reviewing actions of any agency, it is duty of 
Supreme Court to decide whether law has been 
correctly applied and whether agency's findings are 
clearly erroneous. 

ill Administrative Law and Procedure ~785 
15Ak785 Most Cited Cases 

In reviewing sufficiency of evidence, Supreme Court 
does not sit as trial de novo of agency but limits its 
review to whether findings and decision of agency 
are clearly erroneous. SDCL 1-26-36(5). 

ill Electricity ~8.1(4) 
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145k8.1(4) Most Cited Cases 

Review by Supreme Court of declaratory ruling of 
Public Utilities Commission awarding rural electric 
cooperative right to provide retail electric service to 
aluminum plant was same as that conducted by 
circuit court without presumption of correctness as to 
the lower court's findings. 

MI Electricity ~8.1(2.1) 
145k8.1(2. l) Most Cited Cases 

(Formerly 145k8. l (2)) 

Statutory protection of existing service rights is 
subordinate to legislative intent to allow electric 
utilities, with consent of Public Utilities Commission, 
to agree by contract to designated service areas and 
customers to be served. SDCL 49-34A-42. 

Ifil Electricity ~8.1(3) 
145k8.1(3) Most Cited Cases 

Under terms of contract between rural electric 
cooperative and another public utility, which 
provided that each utility could continue to service 
existing structures located in other utility's designated 
exclusive area but could not make any new 
connections or hookups in such area, aluminum plant, 
which was located in designated exclusive service 
area of utility on property previously served by 
cooperative, and which required new service line, 
was not existing structure or outlet but was a new 
structure and a new outlet, and thus cooperative did 
not have right under parties' contract to provide retail 
electric service to plant. SDCL 49-34A-42, 49-34A-
43, 49-34A-44. 
*59 Theodore J. Dolney, Vermillion, and Vincent J. 

Protsch, Howard, for appellant Clay-Union Electric 
Corp. 

Merle D. Lewis, Huron, for appellee Northwestern 
Public Service Co.; Alan D. Dietrich, Huron, on 
brief. 

Leo P. Flynn, Milbank, for arnicus curiae S.D. Rural 
Electric Association. 

YOUNG, Circuit Judge. 

This appeal arises from an order of the circuit court 
that reversed a declaratory ruling of the Public 
Utilities Commission (PUC) awarding Clay Union 
Electric Corporation (CUEC) the right to provide 
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retail electric service to Alumax Extrusions Inc. 
(Alumax) near Yankton, South Dakota. CUEC 
appeals from that order. We affirm. 

Appellant CUEC is a rural electric cooperative. 
Appellee Northwestern Public Service Company 
(NWPS) is an investor-owned electric utility. Both 
utilities provide electric service at retail in Yankton 
County, South Dakota. Prior to 1973, the parties 
were involved in several legal disputes concerning 
service rights to an area immediately east of the city 
of Yankton, South Dakota. Pursuant to a resolution of 
the South Dakota Electric Mediation Board, the 
utilities entered into an agreement establishing 
designated exclusive service areas within the 
disputed territory. Boundary delineation between 
these designated exclusive areas was established by 
maps and by legal description. Each utility was 
granted the right to continue to service "existing 
structures and outlets" but "no new connections or 
hookups" could be made *60 within the designated 
service areas of the other utility. 

In 1975, the South Dakota Legislature enacted 
SDCL ch. 49-34A, granting the PUC the authority to 
establish exclusive service areas for every utility 
throughout the state. SDCL 49-34A-4. These 
territorial boundaries could be established by the 
PUC in several ways. Under 49-34A-42 each electric 
utility had the exclusive right to provide electric 
service at retail "at each and every location where it 
is serving a customer as of March 21, 1975, and to 
each and every present and future customer in its 
assigned service area .... " The determination of the 
assigned service areas was set out in SDCL 49-34A-
43 and SDCL 49-34A-44. Under SDCL 49-34A-43, 
two methods for determination of the boundaries 
were possible. First, boundaries of assigned areas 
outside of incorporated municipalities, "shall be a 
line equidistant between the electric lines of adjacent 
electric utilities as they existed on March 21, 197 5" 
subject to specific modifications due to either natural 
or physical barriers, to "contracts provided for in this 
section," or to orders entered before July 1, 1975, by 
the electric mediation board. The second method 
provided in SDCL 49-34A-43 is as follows: 

Contracts between electric utilities, which are 
executed on or before July 1, 1976, designating 
service areas and customers to be served by the 
electric utilities approved by the commission shall 
be valid and enforceable and shall be incorporated 
into the appropriate assigned service areas. The 
commission shall approve a contract if it finds that 
the contract will eliminate or avoid unnecessary 
duplication of facilities, will provide adequate 
electric service to all areas and customers affected 
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and will promote the efficient and economical use 
and deyelopment of the electric systems of the 
contracting electric utilities. 

Finally, under SDCL 49-34A-44, guidelines are set 
out which enable the PUC to assign specific service 
areas in those territories in which service is 
intertwined. CUEC and NWPS chose the second 
method and renegotiated their 1973 agreement in 
which they had established exclusive service areas. 
The PUC, following the guidelines set out in SDCL 
49-34A-43, approved the 1975 contract. 

The 1973 agreement and the 197 5 contract allow 
CUEC to continue to service the existing structures 
and outlets of the Foss farmhouse in Block 1 of Foss' 
2nd Addition, Yankton County, South Dakota, which 
is located within NWPS' designated exclusive area. 
CUEC continued to serve the farmhouse and later a 
trailer house located on this property. In October 
1978, Alumax purchased Block 1 and Block 2 of 
Foss' 2nd Addition, the latter of which is also located 
within NWPS' designated service area. The trailer 
and farmhouse were removed and an aluminum plant 
was constructed on this property. NWPS claimed 
that because this location was within its designated 
exclusive service area and because the aluminum 
plant constituted a new structure, a new outlet, and a 
new connection or hookup, it was entitled to service 
the plant. CUEC claimed that SDCL 49-34A-42 
gave it the authority to serve the entire location and 
not merely a customer. CUEC further claimed that it 
was continuing to serve an existing structure and 
outlet and that the Alumax plant was not a new 
connection or hookup. 

The PUC found in favor of CUEC, primarily on the 
basis that the language in SDCL 49-34A-42 states, 
"Each electric utility shall have the exclusive right to 
provide electric service at retail at each and every 
location where it is serving a customer as of March 
21, 1975, and to each and every present and future 
customer in its assigned service area .... " The PUC 
concluded that from the evidence presented a finding 
could be made that the Alumax plant site constituted 
the same location as the farmhouse and the trailer, 
and that CUEC's right to service the Alumax 
Extrusions facility at this location did not abrogate or 
violate the 1973 or 1975 agreements. 

[1][2][3] In reviewing the actions of any agency it is 
our duty to decide whether the *61 law has been 
correctly applied and whether the agency's findings 
are clearly erroneous. South Dakota Public Utilities 
Commission v. Otter Tail, 291 N.W.2d 291 
(S.D.1980); Matter of Certain Territorial Elec. 
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Boundaries, Etc., (Mitchell Area), 281 N.W.2d 65 
(S.D.1979). [FN*] In reviewing the sufficiency of 
the evidence we do not sit as a trial de novo of the 
agency but limit our review to whether the findings 
and decision of that agency are clearly erroneous. 
SDCL 1-26-36(5); Huffman v. Bd. of Ed. of 
Mobridge Ind. Sch. Dist., Etc., 265 N.W.2d 262 
(S.D.1978). The review by this Court is the same as 
that conducted by the circuit court without a 
presumption of correctness as to the lower court's 
findings. South Dakota Public Utilities Commission 
v. Otter Tail, supra; Application of Mont.-Dak. Util. 
Co., Etc., 278 N.W.2d 189 (S.D.1979); Piper v. 
Neighborhood Youth Corns, 90 S.D. 443, 241 
N.W.2d 868 (1976). 

FN* We note that the "clearly erroneous" 
standard of review is applicable to this case 
inasmuch as the order in question was 
entered after July 1, 1978. See South 
Dakota Public Utilities Commission v. Otter 
Tail, supra, 291 N.W.2d at 293, n. 2. 

The PUC was presented with substantial evidence 
that the terms "structure," "outlet," "connection" and 
"hookup" had narrow and specific meanings within 
the field of utility services. The uncontradicted 
testimony of the expert witnesses overwhelmingly 
showed that the term "structure" related to a building 
or facility containing electrical utilization equipment; 
that "outlet" related to a point in the wiring systems; 
and that "connection" or "hookup" referred to the 
physical attachment of the wire service. The 
evidence also points to the fact that the electric 
service provided by CUEC to the farmhouse and 
trailer located in Block 1 of Foss' 2nd Addition, 
Yankton County, South Dakota, consisted of a single­
phase, 240 volt electric service. Electric service that 
would be required by the Alumax plant is a 277-480 
volt, three-phase, four-wire service. For CUEC to 
provide such service, it would be necessary for the 
utility to construct a new service line to the Foss 2nd 
Addition on its nearest existing similar service line. 
At the minimum, such service would require 3,200 
feet ofline to be constructed by CUEC to the Alumax 
plant. NWPS, however, has an existing three-phase 
distribution and transmission line approximately 300 
feet west of the proposed plant site. In addition, 
NWPS has four substations within close vicinity to 
the plant to provide such electric service. 

Notwithstanding the above-cited evidence, the PUC 
concluded as a "finding of fact" that: 

Clay-Union Electric Corporation's right to serve 

Page4 

the Alumax Extrusions facility at a pre-March 21, 
1975 location does not abrogate or violate the 1.973 
or 1975 agreements entered into by and between 
Northwestern Public Service Company and Clay­
Union Electric Corporation. The Commission 
finds that on the basis of the expert testimony 
presented and the express terms of the 1973 
agreement above set forth, no violation thereof will 
occur by permitting Clay- Union Electric 
Corporation to provide permanent service to the 
Alumax Extrusions facility .... 

Reviewing the above evidence as a whole, this Court 
finds that the conclusion reached by the PUC is 
clearly erroneous in light of the entire evidence in the 
record. 

CUEC contends, however, that SDCL 49-34A-42 
and its predecessor, SDCL 49-41-7, reflect a 
legislative intent to protect exclusive service rights, 
not merely to a customer, but to a legally described 
area surrounding that customer. In particular, CUEC 
contends that the legislative change of the word 
"structures" in SDCL 49-41-7 to ''location" in SDCL 
49-34A-42 requires a more expansive interpretation 
of the reserved rights. As we recently discussed in 
Matter of Certain Territorial Elec. Boundaries, Etc., 
(Aberdeen Vicinity), 281 N.W.2d 72 (S.D.1979), the 
legislative intent in enacting SDCL ch. 49-34A was 
to prevent this very type of service dispute by 
allocating each utility an exclusive franchise within 
specific boundaries. SDCL 49-34A-4. Such 
designation of boundaries is a necessary regulatory 
measure to which all new territories are subject. By 
the terms of this *62 statute the Legislature provided 
two specific types of protection. First, it assured that 
each utility would be granted all future service rights 
within its designated service area; and second, it 
protected individual service existing at the time the 
franchise was granted. 

If[ In Matter of Certain Territorial Blee. Boundaries, 
Etc., (Aberdeen Vicinity), supra, we discussed the 
dichotomy which appeared in the statutory language 
of SDCL ch. 49-34A. 

Obviously, the PUC cannot set boundaries under 
guidelines of SDCL 49-34A~ 44 without disrupting 
rights to serve customers that may have vested 
under SDCL 49-34A-42. It is our duty to reconcile 
any such apparent contradiction and to give effect, 
if possible, to all of the provisions under 
consideration, construing them together to make 
them harmonious and workable. North Central 
Investment Co. v. Vander Vorste, 81 S.D. 340, 135 
N.W.2d 23 (1965). This requires that the exclusive 
rights provision of SDCL 49-34A-42, as well as the 
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equidistant concept of SDCL 49-34A-43, must 
yield to a boundary determination according to the 
guidelines of SDCL 49-34A-44, whenever the PUC 
finds that the utilities' lines are intertwined. Id. at 
76. 

The protection of existing service rights in SDCL 
49-34A-42 is subordinate to the legislative intent to 
allow the utilities, with the consent of the PUC, to 
agree by contract to designated service areas and 
customers to be served. By the terms of the 1973 and 
1975 agreements, the parties contractually limited 
services within the designated area of the other to 
existing structures and outlets, and provided that 
there be no new connections or hookups within the 
designated area of the other. This agreement took 
away the right the utilities had under SDCL 49-34A-
42 where they were allowed to serve present and 
future customers in the assigned service area. 

ill The contract between the parties is controlling in 
this case. The contract outlines the areas and the 
limitation of service, and the parties are bound by 
these limitations. Each utility could continue to 
service existing structures and utilities, but no new 
connections or hookups. Under the terms of the 
parties' agreement, Alumax is not an existing 
structure nor outlet but is a new structure and a new 
outlet. After construing the terms of this contract, we 
conclude that the PUC's decision was clearly 
erroneous and that the trial court's order reversing 
that decision should be affirmed. 

The order appealed from is affrrmed. 

WOLLMAN, C. J., and HENDERSON and 
FOSHEIM, JJ., and WUEST, Circuit Judge, concur. 

YOUNG, Circuit Judge, sitting for DUNN, J., 
disqualified. 

WUEST, Circuit Judge, sitting for MORGAN, J., 
disqualified. 

END OF DOCUMENT 
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BEFORE THE PUBLIC UTILITIES COMMISSION 
OF THE STATE OF SOUTH DAKOTA 

IN THE MATTER OF THE PETITION OF WEST ) 
RIVER ELECTRIC ASSOCIATION, INC. FOR A ) 
DEC LARA TORY RULING REGARDING ) 
SERVICE TERRITORY RIGHTS CONCERNING ) 
BLACK HILLS POWER, INC. AND WEST ) 
RIVER ELECTRIC ASSOCIATION, INC. ) 

ORDER FOR AND NOTICE 
OF HEARING AND ORDER 
GRANTING INTERVENTION 

EL02-003 

On February 21, 2002, the South Dakota Public Utilities Commission 
("Commission") received a Petition for Declaratory Ruling from West River Electric 
Association, Inc. (WREA) requesting the Commission to make declaratory rulings as to: 
(i) whether Black Hills Power, Inc. (BHP) is rendering or has extended service within 
WREA's territory in violation of SDCL § 49-34A-42; and (ii) whether WREA has the right 
to provide future electrical service to the Rapid City Waste Water Treatment Facility (the 
sewer plant) located within WREA's assigned service area. 

The Commission has jurisdiction over this matter pursuant to SDCL 49-34A-4 and 
49-34A-59 and ARSD 20: 10:01 :34 and 20: 10:01 :35. 

On February 25, 2002, WREA filed its agreement to an extension of the fifteen-day 
hearing requirement of SDCL 49-34A-59 to thirty (30) days, as provided in ARSD 
20: 10:01 :35. The Commission originally scheduled the petition for hearing on March 21, 
2002. On March 7, 2002, prior to formal order and notice of hearing, BHP filed a request 
to reschedule the hearing to which WREA had previously agreed. 

A hearing on WREA's Petition for Declaratory Ruling will accordingly be held on 
April 18, 2002, beginning at 1 :00 p.m. CDT in Room 464 of the Capitol Building in Pierre, 
South Dakota: 

The deadline for intervention fixed by the Commission was March 15, 2002. On 
March 11, 2002, BHP filed a Petition to Intervene, and the Commission considered BHP's 
Petition at its regular meeting on March 28, 2002. No one appeared in opposition to the 
Petition to Intervene. Finding that WREA, in its original filing, had requested that "the 
Commission formally serve BHP with a copy of the Petition at such time as the 
Commission may set the matter for hearing" and that the relief sought by WREA would 
obviously have a direct and immediate effect on BHP's pecuniary interest in continuing to 
provide electric service to the sewer plant, the Commission voted unanimously to grant 
intervention to BHP. 

In addition to the two questions set forth in the first paragraph above, the Petition 
further states that WREA "is entitled to a declaratory ruling that BHP has illegally extended 
its service within WREA's designated service area and that WREA is entitled to provide 
all future service to the sewer plant." The particular statutes and rules involved include 



SDCL 49-34A-42 through 49-34A-44, inclusive, and 49-34A-59 and ARSD 20:10:01:34 
and 20: 10:01 :35. 

The hearing will be an adversary proceeding conducted pursuant to SDCL Chapter 
1-26. All persons testifying will be subject to cross-examination. All parties have the right 
to be present and to be represented by an attorney. These rights and other due process 
rights will be forfeited if not exercised at the hearing. If you or your representative fail to 
appear at the time and place set for the hearing, the Final Decision will be based solely 
on the testimony and evidence provided, if any, during the hearing or a Final Decision may 
be issued by default pursuant to SDCL 1-26-20. After the hearing, the Commission will 
consider all evidence and testimony that was presented at the hearing. The Commission 
will then enter Findings of Fact, Conclusions of Law, and a Final Decision regarding this 
matter. As a result of this hearing, the Commission may determine: (i) whether WREA has 
the right to provide the service to the sewer plant installed by BHP in 1985 or 1986; (ii) 
whether such installation of service by BHP constituted an unlawful rendering or extension 
of service under SDCL 49-34A-42; and (iii) WREA's and BHP's respective rights to provide 
future electrical service to the sewer plant. The Commission's Final Decision may be 
appealed by the parties to the state Circuit Court and the state Supreme Court as provided 
by law. It is therefore 

ORDERED, that a hearing on this matter will be held on April 18, 2002, at 1 :00 p.m. 
CDT in Room 464 of the Capitol Building in Pierre, South Dakota. It is further 

ORDERED, that the Petition to Intervene of Black Hills Power, Inc. is granted and 
that BHP is admitted as a party of record in this docket. 

Pursuant to the Americans with Disabilities Act, this hearing is being held in a 
physically accessible location. Please contact the Public Utilities Commission at 1-800-
332-1782 at least 48 hours prior to the hearing if you have special needs so arrangements 
can be made to accommodate you. 

Dated at Pierre, South Dakota, this ;/ ~ day of April, 2002. 

CERTIFICATE OF SERVICE 

The undersigned hereby certifies that this 
document has been served today upon all parties of 
record in this docket, as listed on the docket service 
list, by facsimile or by first class mail, in properly 

addresse;/;vel°}ls, w~th charg~s r:, thereon. 

By:~~ 

Date !//_5 /£J c2, 
I 

(OFFICIAL SEAL) 

BY ORDER OF THE COMMISSION: 

~a,,,,,,, 7)-da~ 
PM NELSON, Commissioner 

/2,#~~--
ROBERT K. SAHR, Commissioner 

2 
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BEFORE THE PUBLIC UTILITIES COMMISSION 
OF THE STATE OF SOUTH DAKOTA 

IN THE MATTER OF THE PETITION OF WEST ) 
RIVER ELECTRIC ASSOCIATION, INC. FOR A ) 
DECLARATORY RULING REGARDING ) 
SERVICE TERRITORY RIGHTS CONCERNING ) 
BLACK HILLS POWER, INC. AND WEST ) 
RIVER ELECTRIC ASSOCIATION, INC. ) 

ORDER CANCELLING 
HEARING 

EL02-003 

On February 21, 2002, the South Dakota Public Utilities Commission ("Commission") 
received a Petition for Declaratory Ruling from West River Electric Association, Inc. (WREA) 
requesting the Commission to make declaratory rulings as to: (i) whether Black Hills Power, Inc. 
(BHP) is rendering or has extended service within WREA's territory in violation of SDCL § 49-34A-42; 
and (ii) whether WREA has the right to provide future electrical service to the Rapid City Waste 
Water Treatment Facility (the sewer plant) located within WREA's assigned service area. 

On February 25, 2002, WREA filed its agreement to an extension of the fifteen-day hearing 
requirement of SDCL 49-34A-59 to thirty (30) days, as provided in ARSD 20:10:01:35. The 
Commission originally scheduled the petition for hearing on March 21, 2002. On March 7, 2002, 
prior to formal order and notice of hearing, BHP filed a request to reschedule the hearing to which 
WREA had previously agreed. On March 11, 2002, the Commission received a petition to intervene 
from BHP. At its regularly scheduled meeting on March 28, 2002, the Commission granted BHP's 
petition to intervene 

The Commission has jurisdiction over this matter pursuant to SDCL 49-34A-4 and 49-34A-59 
and ARSD 20:10:01:34 and 20:10:01:35. 

By order dated April 4, 2002, a hearing was scheduled for April 18, 2002, beginning at 1 :DO 
p.m. CDT in Room 464 of the Capitol Building in Pierre, South Dakota. The parties have requested 
that the hearing be cancelled. It is therefore 

ORDERED, that the hearing scheduled for April 18, 2002, is cancelled and a new hearing 
shall be set at a later time. 

Dated at Pierre, South Dakota, this / z1tday of April, 2002. 

CERTIFICATE OF SERVICE 

The undersigned hereby certifies that this 
document has been served today upon all parties of 
record in this docket, as listed on the docket service 
list, by facsimile or by first class mail, in properly 
addressed envelopes, with charges prepaid thereon. 

By~ 

o""~ 4);7fa~ 
(OFFICIAL SEAL) 

BY ORDER OF THE COMMISSION: 

ROBERT K. SAHR, &cmunissioner 



BEFORE THE PUBLIC UTILITIES COMMISSION 
OF THE STATE OF SOUTH DAKOTA 

IN THE MATTER OF THE PETITION OF WEST ) 
RIVER ELECTRIC ASSOCIATION, INC. FOR A ) 
DECLARATORY RULING REGARDING ) 
SERVICE TERRITORY RIGHTS CONCERNING ) 
BLACK HILLS POWER, INC. AND WEST ) 
RIVER ELECTRIC ASSOCIATION, INC. ) 

SECOND ORDER FOR AND 
NOTICE OF HEARING 

EL02-003 

On February 21, 2002, the South Dakota Public Utilities Commission 
("Commission") received a Petition for Declaratory Ruling from West River Electric 
Association, Inc. (WREA) requesting the Commission to make declaratory rulings as to: 
(i) whether Black Hills Power, Inc. (BHP) is rendering or has extended service within 
WREA's territory in violation of SDCL § 49-34A-42; and (ii) whether WREA has the right 
to provide future electrical service to the Rapid City Waste Water Treatment Facility (the 
sewer plant) located within WREA's assigned service area. 

The Commission has jurisdiction over this matter pursuant to SDCL 49-34A-4 and 
49-34A-59 and ARSD 20:10:01:34 and 20:10:01:35. 

On February 25, 2002, WREA filed its agreement to an extension of the fifteen-day 
hearing requirement of SDCL 49-34A-59 to thirty (30) days, as provided in ARSD 
20:10:01:35. The Commission originally scheduled the petition for hearing on March 21, 
2002. On March 7, 2002, prior to formal order and notice of hearing, BHP filed a request 
to reschedule the hearing to which WREA had previously agreed. 

A hearing on WREA's Petition for Declaratory Ruling will accordingly be held on 
May 22, 2002, beginning at 9:00 a.m. CDT in Room 412 of the Capitol Building in Pierre, 
South Dakota. 

The deadline for intervention fixed by the Commission was March 15, 2002. On 
March 11, 2002, BHP filed a Petition to Intervene, and the Commission considered BHP's 
Petition at its regular meeting on March 28, 2002. No one appeared in opposition to the 
Petition to Intervene. Finding that WREA, in its original filing, had requested that "the 
Commission formally serve BHP with a copy of the Petition at such time as the 
Commission may set the matter for hearing" and that the relief sought by WREA would 
obviously have a direct and immediate effect on BHP's pecuniary interest in continuing to 
provide electric service to the sewer plant, the Commission voted unanimously to grant 
intervention to BHP. 

In addition to the two questions set forth in the first paragraph above, the Petition 
further states that WREA "is entitled to a declaratory ruling that BHP has illegally extended 
its service within WREA's designated service area and that WREA is entitled to provide 
all future service to the sewer plant." The particular statutes and rules involved include 
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SDCL 49-34A-42 through 49-34A-44, inclusive, and 49-34A-59 and ARSD 20: 10:01 :34 
and 20:10:01:35. 

The hearing will be an adversary proceeding conducted pursuant to SDCL Chapter 
1-26. All persons testifying will be subject to cross-examination. All parties have the right 
to be present and to be represented by an attorney. These rights and other due process 
rights will be forfeited if not exercised at the hearing. If you or your representative fail to 
appear at the time and place set for the hearing, the Final Decision will be based solely 
on the testimony and evidence provided, if any, during the hearing or a Final Decision may 
be issued by default pursuant to SDCL 1-26-20. After the hearing, the Commission will 
consider all evidence and testimony that was presented at the hearing. The Commission 
will then enter Findings of Fact, Conclusions of Law, and a Final Decision regarding this 
matter. As a result of this hearing, the Commission may determine: (i) whether WREA has 
the right to provide the service to the sewer plant installed by BHP in 1985 or 1986; (ii) 
whether such installation of service by BHP constituted an unlawful rendering or extension 
of service under SDCL 49-34A-42; and (iii) WREA's and BHP's respective rights to provide 
future electrical service to the sewer plant. The Commission's Final Decision may be 
appealed by the parties to the state Circuit Court and the state Supreme Court as provided 
by law. It is therefore 

ORDERED, that a hearing on this matter will be held on May 22, 2002, at 9:00 a.m. 
CDT in Room 412 of the Capitol Building in Pierre, South Dakota. It is further 

Pursuant to the Americans with Disabilities Act, this hearing is being held in a 
physically accessible location. Please contact the Public Utilities Commission at 1-800-
332-1782 at least 48 hours prior to the hearing if you have special needs so arrangements 
can be made to accommodate you. 

Dated at Pierre, South Dakota, this I 2-4 day of April, 2002. 

CERTIFICATE OF SERVICE 

The undersigned hereby certifies that this 
document has been served today upon all parties of 
record In this docket, as listed on the docket service 
list, by facsimile or by first class mail, in properly 
addressed envelopes, with charges prepaid thereon. 

"'•~~ 
Dale ¢,;;;,kc2 

(OFFICIAL SEAL) 

BY ORDER OF THE COMMISSION: 

PAM NELSON,ommissioner 

ROBERT K. 'SAHR, Commissioner 
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Reply to Rapid City Office 

Writer's e-mail address: anelson@ham!smccullen.com 

Ms. Debra Elofson 
Executive Director 
Public Utilities Commission 
500 East Capitol 
Pierre, SD 57501 

May 9, 2002 RECEIVED 
MAY 1 0 2002 

SOUTH DAKOTA PUBLIC 
UTIL\TIES COMMISSION 

Re: West River Electric Association, fuc. - Petition 
Black Hills Power, Inc. - Petition 

Dear Ms. Elofson: 

Enclosed please find the original and ten (10) copies of the following 
documents which we are submitting to you for the scheduled hearing involving 
West River Electric Association, fuc., and Black Hills Power, Inc., on Thursday, 
May 22nd at 9:00 a.m.: 

1. Joint Stipulation of Pacts; 

2. West River Electric Association, fuc. 's Additional Proposed 
Findings of Pact; 

3. Black Hill Power, Inc.' s Additional Proposed Findings of Fact; 

4. Eleven copies of Exhibit Books that the parties plan on refeni.ng to 
during the testimony of vaiious witnesses that will testify on May 22nd. We have 
stipulated to the foundation of each exhibit but, both parties reserve the right to 
state ai1y other objections they may have to the exhibits; and 

5. Affidavit of Service. 

If you need any additional information from either of the parties, I am 
authorized to advise you that both sides will attempt to promptly provide 
whatever additional infonnation you may deem necessary. 

agn:ke 
Enc. 

Best regards. 
Sincerely, 
BANGS, McCUL~EN,,;BUTLER, 

F?,.~ & SIM1z~~-~-/l~L.,/. 
/. l-· .f1 c/7 i ...- i ;,.~f.. ? .,.,/ 

C{L.cfl::'t;.yJ iU/ ·.- ·-C·-·1 
Allen G. Nelson · 

j "? /__,..... 



BEFORE THE PUBLIC UTILITIES COMMISSION 
OF THE STATE OF SOUTH DAKOTA 

1N THE MATTER OF THE PETITION OF 

RECEIVED 
MAY 1 0 2002 

SOUTH DAKOTA PUBLIC 
UTILITIES COMMISSION 

WEST RIVER ELECTRIC ASSOCIATION, JNC. 
FOR A DECLARATORY RULJNG REGARDJNG 
SERVICE TERRITORY RIGHTS CONCERNING 
BLACK ILLS POWER, JNC. AND WEST RIVER 
ELECTRIC ASSOCIATION, JNC. 

) 
) 
) 
) 
) 
) 

EL 02-003 

WEST RIVER ELECTRIC ASSOCIATION, INC.'S 
AND 

BLACK HILLS POWER, INC.'S 
JOINT SUBMITTAL OF STIPULATED FACTS 

Petitioner West River Electric Association, Inc. ("WREA''), and Intervenor Black 

Hills Power, Inc. (''BHP"), through their undersigned counsel, respectfully submit the 

following stipulated facts for consideration and resolution of the captioned matter by the 

South Dakota Public Utilities Commission ("PUC"). WREA and BHP hereby stipulate 

and agree as follows: · 

Stipulation 

1. On February 21, 2002, WREA initiated this proceeding by properly filing 

and serving its Petition for a Declaratory Ruling ("Petition") pursuant to SDCL § 1-26-15 

andARSD § 20:10:01:34. 

2. On March 8, 2002, BHP properly filed and served a Petition to Intervene 

in this proceeding pursuant to SDCL § 1-26-17.1 and ARSD § 20:10:01:15:02. 

3. The PUC has the authority and jurisdiction to render a decision as to the 

pending Petition. 

4. On March 28, 2002, the PUC granted BHP's Petition to Intervene. 

I ;::?,/ 



5. Prior to WREA's filing of the Petition, the parties conducted good-faith 

settlement discussions as to who should provide electrical service for the 1987 expansion 

of the Rapid City Waste Water Treatment Plant ("Plant") and the anticipated future load 

growth at the Plant. The parties were unable to reach an agreement. 

6. WREA is a cooperative, not for profit utility incorporated under the laws 

of the State of South Dakota and serves a PUC assigned service territory within South 

Dakota. BHP is a for profit utility corporation incorporated under the laws of the State of 

South Dakota and also serves a PUC assigned service territory within South Dakota. (See 

Exhibits 1 and 2 indicating partial service territory and SDCL § 49-34A-44). 

7. The City of Rapid City ("City'') has owned and operated a wastewater 

treatment plant ("Plant") which is located within WREA' s PUC assigned service 

territory. The Plant is located on a 40-acre parcel of property purchased by the City in 

1963. The City's plrumed expansion of the Plant will occur upon the same 40-acre parcel. 

The City owns an additional 80 acres of property located adjacent to the 40-acre parcel 

that the City purchased in 1973. (See Exhibits 3, 4 and aerial map Exhibit 5). 

8. During the construction phase of the Plant in the mid-1960's, WREA 

constructed and provided 3-phase electrical service for the Plant up to approximately 

October, 1967 attached as Exhibit 6. 

9. The location of the electric line that is provided by BHP to serve the plant 

and the location ofWREA's line which is available to serve the plant are shown on the 

attached Exhibit 7. 



10. BHP began providing electric service to the Plant in 1967 pursuant to a 

1967 city council resolution and a subsequent vote ofthe city residents at a special city 

election held on July 11, 1967. (See Exhibits 8 and 9). 

11. BHP provided electricity to the Plant prior to and on March 21, 197 5. 

(See SDCL 49-34A-42). 

12. Pursuant to SDCL Ch. 34A-42, adopted in 1975 (the "1975 Territory 

Act"), the PUC established the boundaries ofWREA's service territory in 1976 which 

included the land area upon which the Plant is located and the land area immediately 

surrounding the Plant. BHP provides electrical service to the Plant as a customer of BHP 

because BHP provided the electricity to the Plant prior to and on March 21, 197 5 (See 

SDCL § 49-34A-421). 

13. Pursuant to the 197 5 Te1ritory Act, and the service te1Titory the PUC 

established for WREA and BHP, WREA served customers located within BHP's service 

territory and BHP served customers located within WREA's service territory. 

14. There is no PUC approved agreement between BHP and WREA related to 

the service of the Plant's electricity requirements. 

15. BHP currently serves the entire Plant's electrical needs through two Large 

Demand Curtailable Service Agreements and the PUC's Order Approving Contracts with 

Deviations (Docket EL93-021). (See Exhibit 10) 

16. BHP currently serves the Plant's electrical load of approximately 570 

kV A. The city's proposed load growth at the Plant is anticipated to be 1,310 kV A, for a 

total electrical load of approximately 1,880 kV A. 

1 Customers that were served by a utility prior to March 21, 197 5 are sometimes colloquially referred to as 
"frozen" customers or accounts with reference to this statute. 
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17. BHP currently serves the electrical needs of the Plant utilizing a primary 

distribution line connected to two transformers, and two electrical meters. 

18. The City prepared specifications and has received bids for construction of 

new facilities and expansion of the Plant. The City's expansion plans at the Plant will 

require that the serving utility add 4 new transformers and four meters to serve the present 

and future growth at the Plant. (See Exhibit 11). 

19. BHP proposes to provide the additional load of the Plant through the 

utility's transformers and meters and the same primary distribution line that has served 

the Plant since 1967. 

20. WREA proposed to serve the additional load of the Plant through the 

utility's transformers and meters at the Plant as described in Exhibit 10. WREA is 

immediately adjacent to the Plant property with 3-phase electrical service and could 

provide the necessary electrical service to the Plant with a minimal amount of time and 

expense to incur. 

21. The location of existing, planned and the potential future service sites are 

identified in Exhibit 11 and described as follows: 

A. Service Number One. Service 1 to the Plant was installed and 

maintained by BHP begiiming in 1967, when the Plant was completed. WREA has never 

challenged BHP' s right to maintain this service. 

B. Service Number Two. Service 2 was installed in 1987 by BHP. 

BHP did not seek WREA's consent to install this service. 

C. Services Three through Five. Services 3 through 5 are the 

proposed service growth as indicated in City's specifications. Proposed Service 3 will 

A 



serve the new sludge handling building. Service 4 will serve a new blower building, and 

Service 5 will serve a new administration building. 

D. Service Number Six. Service 6 is a potential future service site at 

the Plant. 

22. Both WREA and BHP would stipulate to a post-hearing briefing schedule as 

detennined by the PUC. 

Dated this / 0 day of May 2002. 

BANGS, McCULLEN, BUTL~R, 
FOYE & STh1MONS, llP ,/ 

.~···"~··~;,~ ~ 1~·l' ./1 ~ /l . ··· ,,; ,{·'/!. . ;l.-7 / 4 , I/ ?__ 

By: c{: .. c.a)'J1··"<J l··Zl,l~,r 
Allen G. Nelson 
Greg01y J. Erlandson 
Attorneys for West River Electric Association, fuc. 
P.O. Box 2670 
Rapid City, SD 57709-2670 
(605) 342-1040 

Dated this 9--!:!:f.- day of May 2002. 

BLACK HILLS CORPORATION 

~Rs!}()_ 
indR.Evans 

Attorneys for Black Hills Power, fuc. 
P.O. Box 1400 
Rapid City, SD 57709-1400 
(605) 721-1700 

5 / ?f 



BEFORE THE PUBLIC UTILITIES COMMISSION 
OF THE STATE OF SOUTH DAKOTA 

RECEIVED 
MAY 1 0 2002 

IN THE MATTER OF THE PETITION OF ) 
) 
) 
) 
) 
) 

SOUTH DAKOTA PUBLIC 
UTILITIES COMMISSION 

WEST RIVER ELECTRIC ASSOCIATION, INC. 
FOR A DECLARATORY RULING-REGARDING 
SERVICE TERRITORY RIGHTS CONCERNING 
BLACK HILLS POWER, INC. AND WEST RIVER 
ELECTRIC ASSOCIATION, INC. 

EL 02-003 

WEST RIVER ELECTRIC ASSOCIATION, INC.S' 
ADDITIONAL PROPOSED FINDINGS OF FACT 

Petitioner West River Electric Association, Inc., ("WREA"), through their 

undersigned counsel, respectfully submit the following additional findings of facts for 

consideration and resolution of the captioned matter by the South Dakota Public Utilities 

Conunission ("PUC"). 

Additional Findings of Fact 

1. In December of 1975, a meeting was held with representatives ofWREA, 

BHP, Butte Electric and Black Hills Electric Coop in attendance. The following 

agreement was reached by all paiiies: 

A. It is agreed that the utility now serving a consumer in the territory 

ce1iified to another utility shall continue to provide service as long as that service 

continues in the same general character. 

Increasing the capacity of the entrance to handle increased usage or an 

addition shall not be considered a change in character. Replacement of a present structure 

with one of like character shall also not be considered a change in character. 

B. The utilities certified to the territory shall have the option to serve 

ai1y new service in that territory. 
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C. In the event a building is placed on the territory boundary between 

two utilities the location of the service entrance shall determine the supplier. 

D. Where a utility has an underground service installed as of 

December 29, 197 5, but does not have a connected consumer at the site - the utility 

owning the URD facility shall provide the service when it is requested. 

On July 12, 1977, at a later meeting with at least BHP and WREA it was agreed: 

A Agreed at meeting with BHP where new service (meter) to be 

installed, utility with the territory has option of service (i.e. trailer court adding and new 

meters to be installed - utility servicing the territory puts in the new service) 

B. At a later meeting of the parties it was agreed that "where structure 

moved - service to moved building goes to utility servicing area of its new location. (See 

Exhibit 12). 

2. In 1984, the overall agreement with Black Hills Power was revised 

slightly. Paragraph 3 was revised to provide that a majority of the square footage of a 

building shall determine the power supplier. Paragraph 4 was added to cover a set of 

circumstances if one utility expanded their distribution system into the other utilities 

territory by mutual agreement, then KWH' s would be exchanged. 

A footnote was inserted regarding the underground cable we had previously in 

Peaceful Pines Subdivision which we previously agreed to. (See Exhibit 13). 

3. Thereafter, BHP and WREA met on a regular basis (generally every two 

months) to discuss the issues that would arise between the two companies including those 

situations that would arise when the frozen accounts were going to expand or otherwise 

need additional electrical service. These meetings continued until the early 1990's and 



thereafter the parties have met on an "as needed basis". Most of the time when a frozen 

account was going to expand or needed a new service installed the utility that was 

originally providing the service to the frozen account would contact the utility whose 

tenitory included the frozen customer expanding or needing new service. This was all 

discussed and worked out pursuant to the agreement reached in December 197 5 which 

was revised in 1984. (See Exhibit 12 and 13). 

4. Some of those instances included the discussion and agreements reached 

regarding the following frozen accounts: (See Exhibit 14) 

A. Leo's Mobile Home Court-Black Hawk (See Exhibit 15) 

This court is located in Black Hawk which WREA served as a frozen 

account under the 197 5 tenitory act. Leo's subsequently decided to expand their mobile 

home court. At that time, BHP and WREA agreed that BHP had the right to serve the 

new accom1ts. Since BHP was going to serve the new load, WREA agreed to trade that 

part of Leo's Mobile Home Court which WREA previously served as a frozen account to 

BHP. 

B. Brookdale Mobile Home Cami-Rapid Valley (See Exhibit 16) 

Approximately in 1985, the Brookdale Mobile Home Court decided to 

expand their mobile home court. BHP had served the original part of the court which was 

in BHP's tenitory assigned to tl1em. The expansion of the court was adjacent to the 

original part but in WREA's assigned tenitory. After discussion with BHP, it was agreed 

that WREA had the right to serve the expansion of the existing court. 
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C. Plainview Mobile Home Court -Box Elder (See Exhibit 17) 

In this case, BHP had been providing electrical service to Plainview as a 

frozen account located in WREA's territory. Subsequently, BHP installed new services 

to 11 new Plainview lots without WREA's knowledge. Sometime later, BHP personnel 

discovered what had happened and brought it to the attention of WREA. It was agreed 

that WREA would talce over the new services and eventually trade for the balance of the 

mobile home court with BHP. 

D. Discount Lumber - Rapid Valley (See Exhibit 18) 

This was a frozen account of BHP located in WREA's assigned territory. 

In 1994, WREA received a letter from BHP requesting permission to install a new three­

phase service at Discount Lumber. After reviewing the request, WREA decided to 

provide the service themselves. This new service was right next to the other Discount 

Lumber building accounts that were being served by BHP at that time. 

E. Sunnyside Mobile Home Court- Black Hawk (See Exhibit 19) 

WREA served the original mobile home court as a frozen account under 

the 1975 territory law. In the mid-1980's, they decided to expand their court. At the time 

BHP didn't have any facilities in the area, but stated they had the right to serve the new 

accounts. BHP asked WREA to provide service to these new accounts until such time as 

BHP would be able to talce them over. Eventually that did happen and WREA then 

traded the accounts that WREA had served since 197 5 to BHP. 
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F. Roths - Rapid Valley (See Exhibit 20) 

There are several accounts involved here. First, BHP served the Dave 

Roth residence as a frozen account in WREA territory prior to 1975. Second, BHP 

received a request from Hubert Roth to install service to a doublewide modular home. He 

was locating just southeast of Dave Roth's home but in WREA territory. BHP requested 

permission from WREA to serve this home which WREA granted since WREA did not 

have a line in the immediate vicinity. After that Dave Roth requested service to an office 

and warehouse from BHP. Since the service was in WREA territory, BHP requested 

permission from WREA to serve it until such time that WREA would be in the area with 

their own line. WREA granted permission to BHP to serve it until WREA decided at a 

later date to talce over the accounts. 

G. Crow I-90 Truckstop-Exit 61 & Interstate 90 (See Exhibit 21) 

BHP originally served this customer as a frozen account in WREA 

territory. Before this account was traded to WREA, Crow's I-90 requested a new service 

to a sign near BHP's line. BHP requested permission to service this sign which WREA 

granted until such time as WREA would talce over the entire account. At a later date, 

WREA took over all of Crow I-90 Truckstop's need for electricity. 

H. Lalcota Homes on North Haines Ave. -Rapid City (See Exhibit 22) 

WREA serves Lakota Homes as a frozen account in BHP's territory. In 

the early 1990 's, a new community hall was being planned at Lakota Homes. WREA 

informed BHP of the situation and while BHP stated that they had the right to serve it, 

from a practical standpoint, they said they couldn't serve it at that time. BHP gave 
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WREA permission to serve the hall along with several repeater stations that Mid­

Continent had installed in the Lakota Homes until BHP takes them over at a later date. 

I. Angel Brothers (See Exhibit 23) 

BHP served Angel Brothers in 197 5 at the time the territory law was 

adopted. In May 1978, WREA noticed that another warehouse had been built on the 

property and contacted BHP. BHP agreed that it was WREA' s to serve. WREA decided 

that it was probably inconvenient at that time for WREA to serve so it was agreed that 

BHP would continue to serve the customer in WREA's territory until WREA decided to 

talce over the account. 

5. During the mid-1980's (approximately 1987), BHP added a second service 

of electricity to the plant without consulting WREA or obtaining WREA' s consent. BHP 

did not consult the PUC or obtain the PUC's consent either. 

6. In late 1998 or early 1999, WREA became aware of the second service 

BHP was providing to the plant and initially verified this with the City of Rapid City. 

Thereafter, WREA contacted BHP and challenged BHP's right to maintain the 1987 

second service at the Plant. WREA also stated its position that WREA should have been 

given the option to serve the plant in 1987 when the second service was installed. BHP 

stated that it was entitled to continue to serve the plant for the service provided in 1987 

and any other new and increased load for the plant in the future. BHP further stated with 

regard to the December 1975 agreement: 

"The fact that WREA and BHP have established guidelines which have worked to 

the benefit of our companies and customers in certain instances in the past does not mean 

that we must blindly apply such guidelines in this instance." (See Exhibit 24) 

/ / 



Dated this /(0 day of May, 2002. 

BANGS, McCULLEN, BUTL R, 
FOYE & SIMMONS, LL 

By:~ 
Allen G. Nelson 
Gregory J. Erlandson 
Attorney for West River Electric Association, Inc. 
P.O. Box 2670 
Rapid City, SD 57709-2670 
(605) 342-1040 
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BEFORE THE PUBLIC UTILITIES COrvrrvIISSION 
OF THE STATE OF SOUTH DAKOTA 

IN THE MATTER OF THE PETITION OF 

RECEIVED 
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SOUTHDAKOTA PUBLIC 
UTILITIES COMMISSION 

WEST RIVER ELECTRIC ASSOCIATION, INC. 
FOR A DECLARATORY RULING REGARDING 
SERVICE TERRITORY RIGHTS CONCERNING 
BLACK ILLS POWER, INC. AND WEST RIVER 
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) 
) 
) 
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) 
) 

EL 02-003 

BLACK HILLS POWER, INC.'S 
ADDITIONAL PROPOSED FINDINGS OF FACT 

Intervenor Black Hills Power, hlc. ("BHP"), through its undersigned counsel, respectfully 

submits the following additional proposed findings facts for consideration and resolution of the 

captioned matter by the South Dakota Public Utilities Commission ("PUC"). 

Additional Findings of Fact 

1. The use of the Plant as a wastewater treatment facility has remained unchanged 

and will remain the same following the City's planned expansion. 

2. In the contiguous United States, the transmission of electricity takes place over a 

network or grid, which consists of a configuration of intercmmected generation and transmission 

lines that cross state lines. WREA's electricity is currently transmitted over the grid commonly 

described as the "Eastern hlterc01mection." BHP's electricity is transmitted over the grid 

commonly described as the "Western Intercomiection." 

3. BHP-generated electricity that cunently serves the Customer is transmitted over 

the "Western hlterconnection." WREA's proposed service of the Customer would occur over 

the "Eastern hlterconnection." Electricity transmitted over the Western Interconnection and 

Eastern Interconnection are of different phases that caimot be directly intercom1ected. Thus, 

electricity delivered to the Customer by BHP and WREA may not currently be safely connected. 



Any service points that might be simultaneously served at the Plant could not be directly 

connected without causing injury to persons or property. 

4. Many South Dakota customers make use of the "electric heat" rate offered by 

several South Dakota utilities, including WREA. To effectuate this rate, a second electric meter 

is installed and, occasionally, additional service wiring and heating load are likewise installed. 

The separate meter is installed to measure the customer's electricity consumption dedicated to 

electric heat for billing pursuant to the applicable rate. 

5. A hypothetical owner of a duplex located in the service area of "Utility A," but 

served by "Utility B," may decide to expand the same building to create a four-plex. The 

expansion would commonly use additional electrical connection points and meters for the new 

units. 

6. BHP reserves the right to raise and propose additional facts at the May 22, 2002 

hearing in this matter. 

Dated this 1!!J.day of May 2002. 

BLACKHILLS CORPORATION 

Lind n R. Evans 
Ati meys for Black Hills Power, Inc. 
P.O. Box 1400 
Rapid City, SD 57709-1400 
(605) 721-1700 



EXHIBIT LIST INDEX 

RECEIVED 
MAY 1 0 2002 

SOUTH DAKOTA PUBLIC 
UTILITIES COMMISSION 

1. Map of PUC established boundaries for WREA and Black Hills Power 

2. Enlarged map of PUC established boundaries for WREA and Black Hills Power 

3. Deed to City of Rapid City regarding 40-acre tract dated March 5, 1965 

4. Deed to City of Rapid City regarding 80-acres dated January 3, 1973 

5. Map showing initial 40-acre tract and additional 80-acre tract purchased 
by the City of Rapid City 

6. (A-D) records showing hookup and disconnect of WREA electricity to Rapid City 
Sewer Plant 

7. Map showing general location ofWREA electric lines and Black Hills Power's 
electric lines in relation to the location of the Rapid City Sewer Plant 

8. (A & B) City Council records of May 15, 1967 which outlines the City of Rapid 
City's decision to take electricity from Black Hills Power 

9. (A & B) Records showing the City of Rapid City voters approving the proposal of 
Black Hills Power to furnish electrical service to the Rapid City Sewer Plant 

10. (A 2CC) 2 Large Demand Curtailable Service Agreements and the PUC Order 
Approving Contracts with Deviations 

11. General Plans and Specifications for Construction of new facilities and expansion 
of the Rapid City Sewer Plant 

12. December 1975 agreement between WREA, BHP, Butte Electric and Black Hills 
Electric Cooperate 

13. Revisions in December 1975 agreement reached November 13, 1984 

14. Map showing general location of the frozen accounts of BHP and WREA that 
required additional electric service subsequent to December 1975 

15. (A- I) Records regarding Leo's Mobile Home Court 

16. (A-D) Records regarding Brookdale Mobile Home Court 

17. (A-J) Records regarding Plainview Mobile Home Court 

18. (A- D) Records regarding Discount Lumber 



19. (A-F) Records regarding Sunnyside Mobile Home Court 

20. (A- G) Records regarding Roth property 

21. (A - D) Records regarding Crow I-90 Truckstop 

22. (A-G) Re.cords regarding Lakota Homes on North Haines Avenue 

23. (A-H) Records regarding Angel Brothers 

24. (A - I) Correspondence between WRBA and BHP regarding the issues involved 
in this Petition to the PUC 

25. (A-E) Miscellaneous records regarding meetings between WRBA and BHP 

. ...-- ) 



Black Hills Electric Cooperative 

Butte Electric Cooperative 

Grand Electric Cooperative IIIIIIIIIIBIIJ 
Black Hills Power '-----------__J 



West River Electric Association 

Black Hills Electric Cooperative 
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88 - - CONNECT DISCONNECT N'? 

~~ ......... ~ ........ : ........................................... . 
•••••••••• -~ ••••••••••••••••••••••••••••••••••• - ................. ··~·· .......................................... *' • .................... 

Address .......................................................................................................... .. ········· 

1 ................................... : ............................... Membership No ............................ . Block No ................................................................... Membership No ............................ . 

vice ...... , ......................................................... Old Service ............................... . New S~rvice ................................................................ Old Service ............................... . 

........................... Non-Farm ................................ Commercial ....................... . 

ee Pd ............................. Amount ................. · ........... Collect ........................... . 

Farm ................................ Non-Farm ................................ Co1n1nercial ........................ : .. 

Memb. Fee Pd ............................. Amo~nt ............................ Collect ......................... )/)\ 

I . , 
) Pd ............................. Amount ............................ Collect --:····----··--··--·······--

I 
j 
f Insp, _Fee Pd ............................. AmoW1t ............................ Collect 

!k·,;. :a;MARKS: ....................................................................................................................... . CS: ......................................................... ·.· .............. · ............................................. . 

·······~·-······················· .. · ....................................... · ................................ · .... ····*••····················· i~t\:,.~· .......................................................................................................................................... . 
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............................................................................. :---· .. ···········:----·--··--······················ 1 

(en by .. £.... ...: ................................. ~at~···.t!?..d. .... ?-. .. ~r::..~)................ i Order taken by .& ......................................... Date ... d?.:J..:!: .. '.! ....... ~ ... ? ............... . 
. ~ .. ~ 

. DISCONNECT. A:J / .Q}-1; ~I .. lt7t. d'{~. i' 
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c· .::;::, ;1 Make .. ,Ji!:- ...... Ampa; ... c..J .. P........ ;j lvfake ...... : ........... Amps ...................... . 

CONNECT 

I ................................................ . 
. ·i 

.. : ............ Ampn ...................... . 

CONNECT DISCONNECT 

Meter No. i .. U-J/f?.-Jf.. .. .!.~.1..(9...Y'.. 
Make .&./fl.. ... : ... Amps .................... . 

Volts .... ~.'t:.9 .... Re!ldln-1//¥b... jj rtT· g 
!l New Meter .......... Used Meter .......... . 

.............. Reading ; ...... : .... , ....... 

:er .......... Uaed Meter ........ .. .··.T1:ans;· No ................... Size ................ .. 

Volts .................... Reading ................... . 
Volts ./rl.~:J;;;_,11;;~7~~····;~·~··: .. 
Trans. No.4.' ............... Slie ........ , .. ~.( 

ii !l Trans. NQ ................... Size ................ .. 
!i ! Date worked ......................................... . 

Svc. Disconnect_M at,..: ......................... . 

Date wor:k;ed .a!.tll.(:.6{: . ..,. .. i .. 7 .... .. 
~ ................... Size ...... ;"""""" 

Iced ................... ;:·:;. · .............. .. 

Svc. Dillconnected at .· ........................... :·· 

Date worked @./.e?.,f..:-:: . .c:-t.J ..... .. 
5 
i 
I 
j\ 

ij 
fil • tl 

~ 

I 
fl 

. \ ...... ; ........... ; ................................. -~ ............ · ............... "'• .... ······~······ .... . 
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. . . . ' . 
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REMARKS: ............................................ , ............................... · ........................................... . 

. ....... . . . ..... ~· ................. · .................................. ~ ......................... ·~ ...... . 
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No r . 9774 CONNECT DISCONNECT -------
Name ..... ~~ ........ ~: ................................................... .. 

Address ... :d.~ ............. ~ ............................................... . 
Block No ................................................................... Membership No ............................ . 

New Service ......................................... : ...................... Old Service ............................ ., .. 

Farm ................................ Non-Farm ................................. Commercial ...................... .. 

Memb. Fee Pd .............. .' .............. Amount ............................ Collect ......................... .. 

Insp. Fee Pd ............................. Amoun1....................... C~ct .......................... .. 

REMARKS: ...... W. .. 9 .. ~ ......................... ·~ ........... y..:1~ ................. . 
....... ~ ...... ~ .... r .... ~ ........... , ... d.,.£a. .. :t:.~ ... . 

./:) 2./ -en Order taken by .................................................... Date .. /. .... ~ .............................. /. 

CONNECT DISCONNECT 

Meter No ................................................ . Meter No ............................................... .. 

Make .................. Amps ..................... .. Make .................... Amps ................... .. 

Volts .................... Reading ................... . Volts .................... Reading ................. . 

New Meter .......... Used Meter ........ .. Trans. No. ... .. .. . .. ...... .. Size ................. . 
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I Namei.P~ .. ~: .. , .............................. . 
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. /µ~ ltruv1 cJ '.( (2~17 /-_:f{ '7/7t1-1/ !_s-, If(:, 7 _ 
:1 11. The City Audicor and the Ci.Cy Treasurer are auchorized and directed to furnl.sJ 
• co che purc:haser oE said bonds and co the attorneys approving the same certified c:opLea 1 
1
of all proceedings and rec:ords oE the city relating to said bonds and co the improve- : 

Ii ments financ:ed thereby and to che right and power of the c:Lty to make said improvements • 
; to levy assessmencs chereEor and to issue said bonds and all said c:ertiEied c:oples and ' 
,certificates shall be deemed represencations oE the cicy as co the iaccs therein seated. 

Approved Henrv J. Baker ----~--~.;.;.c..;c.o:...._~~ 
Mayor 

1Accesc R R L 
•1 --::-:-'"-"-'"'--'=.ca=.cn:.:..gai-_ 

Cicy Audicor 

ii (Seal) 

The motion for the adopcion oi che foregoing resolution was seconded by Alderman 
dSc. Pierre and upon vote being taken thereon, che following voted in favor thereof: 
:[Rand, St. Pierre, Shoener, Baumann, Fenner, Goodhope, Harrison, Kies, Larson and the 
;: following voted against che same: None, whereupon said resolucion was declared duly 
~passed and adopted. 
,1 

.i Mayo. Bak.er introduced an Ordinance entitled "an Ordinance Providing for the 
I/ Acquisition and Construction of Automobile Parking Facilities and the Issuance and Sale ii 
!I of Revenue Bonds to Provide Funds Therefor and Providing Covenants for the Securicy of 
:( Such Bonds". Upon motion duly made, seconded and carried, said Ordinance was placed 
;
1
on its first reading and was fully• and distinctly read. · 

i 
I Thereupon said Ordinance was declared duly·passed upon its first reading. Upon 
Jmotion duly made, seconded and carried, the meeting was adjourned to June S, 1967, at 

11

7:30 o'clock P.M., for the purpose of giving the second reading to said Ordinance and 
I adopting the same. 
\! 
i An offer from Allison-Williams Co., to purc:hase legally issued Parking Revenue i Bonds for par and accrued interest was read to the Council. 

Ii Upon motion made by Shoener, seconded by Larson and carried by unanimous vote, thei 
jlCouncil accepted the offer and authorized the Mayor and City Auditor to execute the j; 
, same on behalf of the City of Rapid City. : 
l ! 
' I 
!I Upon motion made by Kies, seconded by St. Pierre and carried, the Council approved: 
;a trailer court license for Jerry & Verna Burrow at 602 E. Watertown Street, conditione 
,\that compliance with t:wo items of 't'equest by the Inspection Department are met. 
1: 

~ Upon motion made by Kies, seconded by Goodhope and carried, the Counc:il licensed 
:I Robert Froehlich to op er ace 5 ice cream \/ending machines. 
'I 
:1 

lie ens ed the 
Jerry Freeman; 

:1
1 

Upon motion made by Kies, sec:onded by Rand and carried, the Council 
i, following as apprentice electricians: Gary Bloom, 513 St. James Street; 
!1224 East St. Joe Street; Bernard Potts, S?O East Madison Street. 

!. Upon motion made by Rand, seconded by Baumann and carried, the Council authorized 
i the Cicy I't'easurer to sell on June 15, 1967, at 10:00 o'clock A.M., abandoned bic:yc:les 
l accumulated by the Police Department; and authorized the City Auditor to publish 
! notice the.eof, all in accordance with the pro11isions of Ordinance No. 983. 
I 

I 
In acco't'dance with the recotmnendation of the Water & Sewer C=ittee, Alde=an St. i 

ii Pierre moved that the City accept service from Black Hills Power & Light Co. , for i 
I furnishing power to the new waste water treatment plant now under construction. I 
I 
I 
\. The motion was seconded by Alderman Baumann. 
! 
! Alderman St. Pierre read a letter from the City's consulting engineer, Kirkham, 

I
, Michael & Associates, relating to che statement of service f't'om each potential supplier! 
of power fo't' the new waste water treatment plant, which statement was filed. i 

;\ Alderman St. Pierre also read telegrams from Alderm~n Fritts and Al HcDonald. ! 
l Alderman Harrison moved to postpone acc:ion to June S, 196.7, on selecting a power 
I supplier to the wasc:e water treatment plant to allow more time for research and to 
J better inform the public. The motion was seconded by Alderman Fenner. 

Alderman Fenner and William Rensch, Attorney for Rapid Cicy Taxpayers Ass'n. then 
SP,Oke Ln support of the mo: ion to postpone. 

I 
A 11oce was taken on the mac ion co postpone and the motion lose:. The vote was 2 fo · 
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! and 7 againsc postponing. 

Discussion was then had on St. Pierre's original motion. 

Alderman Kies explained his posicion favoring pO','er from Black Hills Power & 
Light Co. 

Alderman Fenner gave his reasons for favoring che West River Eleccric Ass'n. 

Alderman Dewey Harrison read a prepared scatement as to his stand and filed the 
same tor record .. 

Also heard for R.E.A. power were Reuben Deutsch and Charles Johnson, Directors, 
Louis Freiberg, Atcorney, Cone Hunter, Manager, all of or for West River Electric 
Ass'n., Everett Weaver and Mr. Mabon, rate expert. 

I 
I 

After hearing all persons, a roll call vote was asked for and taken on St. Pierr 's 
motion with the following voting Yes: Rand, St. Pierre, Shoener, Baumann, Goodhope, / 
Kies, Larson and the following voced No: Fenner, Harrison. The motion was declared \ 
to have carried. : 

i 
On motion made by Fenner, seconded by Shoener and carried, the City Engineer I 

- was authorized to proceed with repair of those downtown sidewalks which were includedi 
in the original notice to repair and which have not yet been fixed. I 

I 

i 
The following written resolution was in'troduced, read by the Mayor and St:. 

moved its adoption: 
Pierr' 

R E S O L U T I O N 

WHEREAS, the structures located an Lots 20, 21, and 22, Block 118, Original 
Townsice, owned by Donald Getchell, do not meet the minimum occupancy Code, and 

WHEREAS, by reason of inadequate maintenance, dilapidation and abandonment, 
these structures constitute a fire hazard, are a hazard to public welfare, health 
and safety and are hereby declared to be a public nuisance, and 

WHEREAS, the above owner has been ordered to correct this Public Nuisance and 
has failed to make the necessary corrections. 

I 
I 

i 
I 

NOW THEREFORE, BE IT RESOLVED by the Common Council qf the City of Rapid City, 
South Dakota, that the above named person be prosecuted as a violator of the Uniform 
Building Code of the City of Rapid City and that the Building Official be inscructed 
to proceed with the necessary corrections and the cost thereof be charged to the awne 
as a special assessment an "the real estate described, all in accordance with the I 
Ordinance in such case made and provided. // 

Attest: 

R. R. Lang 
City Auditor 

(Seal)... 

Common Council 

By~.....;H~e~n~r~y.L.-~J~·-=B~a~k~e~r=-~­
Mayor 

!he motion was seconded by Rand and carried by unanimous vote. 

I 
I 

i 
The following bills having been audited, it was moved by St. Pierre to authorize/ 

the City Auditor to issue warrants drawn on the proper funds in paymenc thereof: I 
A & B Welding Supply Co. Supplies 182 .181 
Ace Radiacar Works Repairs 23.50 
Aero Sheet Metal Works Radio Box 4.38'1 
Afco Trim & Awning, Inc. Repairs SS. 75 
Ams tan Supply Division Parts 138 .16 i 
Assoc. Hosp. Serv. Inc. Group Insurance 2,614.33\1 
Dale Barber AppraisaL Fee 150.00 
Bean Bag Market 
Beckers Drug 
Birdsall Sand & Gravel Co. 

Food for Jail 23. 8 7 
Projector Bulb 3.92 
Concrete 1,277.70 

• F ...-, 
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y</,7,Qgg;,~~ .. M.1.yor ,-, 

,' / . 
,_.. ' 

At:t:esC; 

! 
Cic:y ~dl.c:or t,· -

(Seal) 
l 
·• ·; 

i ******* kkkH:H: ******* k.1. kkk.l. Jc ******* k.1.U:lcJcA ***; 
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OFFICIAL PRC:CEEDINGS OF 
TiiE COMMON COUNCIL OF 

RAPID CI1Y, SOUTH DAKOTA 

Rapid City, S. D. 
July 14, 1967 

,, 

;I 
,! ., 
·i 
,I 
ii 
ii 
'! Pursuant to due call and notice thereof, a special meeting of the Collllllon Council 

: of the City of Rapid City, South Dako-ta, was held at the Municipal Building in said 
I City on Friday, July 14, 1967, at 4:'45 o'clock P.M. !.·, 

I The following Aldermen were present: Fritts, Goodhope, Kies, Larson, St. Pierre, 

I 
Shoener and the following were absent: Baumann, Fenner, Harrison, Rand. i/ 

Kenneth Kies, President of the Council presided because of the absence of the ij 

Mayor. !I 

The City Auditor presented to the Council the official returns of the Judges and ~ 
I 

Clerks of the special election held in and for the City on July 14, 1967, which returns ii 
were duly examined, canvassed, approve_d and ordered placed on file. lj 

:i 
!1 

The following written resolution was introduced, read by the Council's President 
and St. Pierre moved its adoption: 

RESOLUTION 
· CANVASSING VOTE AT SPECIAL CITY 

ELECTION HELD ON JULY 11, 196 7 

WHEREAS, there was held in the City of Rapid City, South Dakota, on Tuesday, the 
11th day of July, 1967, a special city election of said City of Rapid City for the 
purpose of voting upon the question"Shall the action of the Co=on Council of Hay 15, 
1967, accepting the proposal of Black Hills Power & Light Co·., to furnish electrical 
service to the new·waste treatment plant be approved or rejected?" 

AND WHEREAS, at said election the total number of votes cast.upon the question 
were as follows: 

For Against Spoiled 
Approval Approval Balla ts Total 

lst Ward, 1st Precinct 109 98 1 208 
1st Ward, 2nd Precinct 48 83 131 
1st Ward, 3rd Precinct 242 177 419 
lst Ward, 4th Precinct 219 195 414 
1st Ward, 5th Precinct 234 201 1 436 

2nd Ward, ls t Precinct 281 137 418 
2nd Ward, 2nd Precinct: 243 86 329 

3rd Ward, 1st Precinct 77 124 201 
3rd \.lard, 2nd Precinct 156 87 243 

4th \.lard, 1st Precinct 205 211 2 418 
4th \.lard, 2nd Precinct: 129 176 3 308 
4th Ward, 3rd Precinct 103 160 263 

Sch ,fard, 1st Precinct: 232 126 1 359 
5th Ward, 2nd Precinct 317 148 465 
Sc:h Ward, 3rd Precinct 269 195 2 466 
Sth\.lard, 4th Precinct 306 190 l 497 
5th ward, 5th Precinct 325 202 527 

--·-·-- --·--·- -------·--··-··· __ ... . ·-. ·····-·l~-Lf. .... -- --- - - --- -···-·--·-· - ... 
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Total For 
Aopi:-oval 

J,495 

Aga.inat 
Apoi:-oval 
2,596 

Spelled 
Ballots 

lL 

---,...-_,. 
Total 
6,102 

N(J,,I THEREFORE, Be It Resolved by the Common Council of the City of Rapld City, 
South Dakota, as follows: 

The vote on the proposition "SHALL THE ACTION OF THE COHMON COUNCIL OF HAY 15, 
1967, ACCEPTING THE PROPOSAL OF BI-A.CK HILLS Pa.'ER AND LIGHT CO., TO FURNISH ELECTRICAL/ 
SERVICE TO THE NEW WASTE TREATMENT PLANT BE APPROVED OR REJECTED?" being 3495 for 
approval of the Common Council's action and 2596 against approval of the Cotm1on 
Council's action, the action of the Common Council of H.a.y 15, 1967, accepting the 
service of Black Hills Power & Light Co., to furnish electricity to the new waste 
water treatment plant is hereby approved. 

Adopted at Rapid City, South Dakota, on July 14, 1967. 

Attest: 

R.R. Lang 
City Auditor 

(Seal) 

Approved Kenneth J. Kies 
President: of c:he 

· Common Council 

The motion for the adoption of the foregoing resolution was seconded by Larson 
and upon vote being taken thereon, the following voted in favor thereof: Fritts, 
Goodhope, Kies, Larson, St. Pierre, Shoener and .the following voted against the same: 
None, whereupon said resolution was declared duly passed and adopted. 

The following election bills were presented: 

First Ward 
Second Ward 
Third Ward 
Fourth Ward 
Fifth Ward 

Total: 

$380. 00 
156.00 
146.00 
222.00 
383:00 

$1,287.00 

It was moved by Larson to pay the election bills. The motion was seconded by 
Shoener and upon vote being taken thereon, the following voted in favor thereof: 
Fritts, Goodhope, Kies, Larson, St. Pierre, Shoener and the following voted against 
the same: None, whereupon the motion was declared to have carried. 

City Engineer Swanson presented Change Order No. 1 to the contract with North­
western Engineering Co., for constructing Street Improvements Nos. 148-149-150-151. 
The change order provides for changing the seal coat from chips to slurry seal, at 
no change in: cost. 

It was moved by Shoener to approve the change order and to authorize the Mayor 
and City Auditor to execute said change order~on behalf of the City of Rapid City. 

The motion was seconded by Fritts and carried by unanimous vote. 

Upon motion made by Shoener, seconded by Larson and carried, the meeting 
adjourned. 

(Seal) 
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AUG 1 8 1993 

OF THE STATE OF SOUTH DAKOTA 

IN THE MATTER OF THE APPLICATION ) 
OF BLACK HILLS POWER AND LIGHT ) 
COMPANY FOR-APPROVAL OF PROPOSED ) 
SER VICE AG$EMENTS WITH RAPID ) 

,, 

CITY. ) 

ORDER APPROVING 
CONTRACTS WITH 

DE\ZJAT-IONS 

On July 19, i993, Black Hills Power and Light Company (BHP&L) filed with the Public Utilities 
Commission (Commission) two (2) Large Demand Q,urtailable (LDC) service agreements with the City 
of Rapid City and the-Third Revised Sheet No. i for Section No. 4 of BHP&L's tariff. (Summary List 
of Contracts with Deviation). According to BHP&L, V{t]~teetnen~o:~l~alS~tteatrrient 
,.,,,~:tn-+'r'Xwetti~~t~;rrrblll~ih'i%wfth~l;,~i:in19~c:n,o.l~.ofJn. ,c.en., ti\7:omH.'<l1'1~~e.rierfil'file'NJte f-!f..Y.J-U.!~. ~~...._"I-' . 1.1 l~~~..&!=~---~---:- .. -.ii--~J.~J;,I~ ... 

~stofii~s1ctericm~-~'"¢'f:viCi:m::• BHP&L· requested that the Commission approve these 
contracts with deviations with an. effective.,oate' o(June 1, 1993. · 

. . . r . .,-

At its regularly scheduled August 3, 1993, meeting, the Commission considered BHP&L's 
request for approval of the contracts with deviations and the associated tariff change. ~drnrnlss10fi 

-C::t!:iff"":""'GOffilffiPfl,;l~,,,:,"'nr:o.val·11.«- · · . ~~-=-~-~~~:i"'"'1"'.,:;-. .,.~.~~·· 

The Commission finds that it has jurisdiction ove( this matter pursuant to SDCL Chapter 49·_ 
34A, specifically, 49-34A-4, 49-34A-6, 49-34/\-8 and. 49-34A-i 0. Further, the Commission finds that 
BHP&L's proposed \a.riff revision is. both just and reasonable and shafl be'. approved. As the 
Commission's final decision in this matter, it is therefore 

ORDERED; that BHP&L's tariff revision regarding the .service agreements (contracts. with 
deviations) between BHP&L and Rapid City is hereby approved; and it is · 

FURTHER ORDERED, that this tariff revision shall be effective for services rendered.on and 
~fter June i, 19_93, and it is 

. ~B1:f-lE•tratlf3MP..&~ha1l~1)bm1~n~rtiiaalxepomnm4:fre~ntracts1witfi~-
cte~_ga{@Jlirs~o-0434~dtl~ttD'43'2~ilf:a~requir~~Y:i;c:theifJGrcte·r:1l'!Appro-mn13~13,ontract-3.liWith·~1·~2'. · 
D:e.MJ.s-.Y8Jl.~~~S.P',l2tf.CtfS1litimtl~KeP8ll'Y2~~'.9_~4i'-"·,'··· 

. 'di 
Dated at Pierre, South Dakota, this / 7 :?cay of August, '1993. 

CERTIFICATE OF SERVICE 
The undersigned hereby certifies that this 

document has been served today upon all parties 
of record in this docket, as listed on the docket 
service list, by facsimile or by first class mail, in 
properly addressed envelopes, wi.th charges 

pre!hereon. --;;/ ~ 
By:£LJL2k?' 

. Date:_--...::c.8'....,,_/;..,_7..._,,__/_,_y..,_3 __ 
I I 

(OFFICIAL SEAL) 

I 



Account Number 1.09.4181480.03 
Contract No. / 0 Y 3 d-­
Effective Date: 

June 1, 1993 

LARGE DEMAND CURTAILABLE SERVICE AGREEMENT 

This Large Demand Curtailable Service Agreement 
. i'-,. . 

("Agreement") is entered into thi.s .]_ day of _J_u_fV_L--'-----

1993, by and between Black Hills-:.Power and Light Company ("Black 

Hills") and the City of Rapid City ("Customer"). 

1. PURCHASE AND SALE OF CURTAILABLE ELECTRIC ENERGY. 

Black Hills shall supply and customer shall take all 

electric power and energy required for its waste water treatment 

operation located in Pennington County, South Dakota, 6200 

Anderson Road, Rapid City, South Dakota, (New Facility - East) 

except to the 

extent that Black Hills shall be entitled to curtail a supply of 

electric power and energy as set forth in this Agreement and the 

tariff filed with the South Dakota Public Utilities Commission, 

at which time customer shall curtail and/or generate electric 

power and energy required to meet its needs. 

2. NATURE OF SERVICE. 

Such power and energy deli~~red by Black Hills shall be 

three phase, alternating current, approximately 60 cycles at a 

nominal phase to phase voltage of 480 volts. 

3. CURTAILABLE SERVICE. 

The electric power and energy supplied by Black Hills to 

Customer shall be on a curtailable basis. Black Hills has filed 

with and received approval from the South Dakota Public Utilities 

I l, '7 
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Commission, Rate No. LDC-1, Large Demand Curtailable Service. A 

copy of such rate is attached as Exhibit 1. Customer has elected 

to purchase all of its electric power and energy pursuant to that 

rate, or its successor. This Agreement is contingent upon 

approval by the South Dakota Public Utilities Commission of this 

Contract of Deviation. 

Customer bas elected notice~ption A with the corresponding 

curtailable .Load Credit of Rate No. LDC-1. This option allows 

for no prior notification. CU$tomer shall curtail its load to the 

Firm Service Capacity or pay the penalty within the rate upon 10 

minutes notice. All references to "a year" in this Agreement or 

Rate LDC-1 shall be from the anniversary date of the initiation 

of service consistent with ~his Agreement. 

4. CUSTOMER'S EQUIPMENT. 

4.1 Point of Delivery. Customer shall install and maintain 

at its own expense all electrical facilities on its side of the 

point of delivery which are necessary for the proper reception of 

electric power and energy and for its use beyond that point. 

Customer's facilities shall be of the type and nature which shall 

not interfere with other service rendered by Black Hills to any 

other customer. 

4.2 Generating Equipment. Customer shall also be 

responsible at its own risk and expense to furnish, install and 

maintain in good and safe working condition any generation 

equipment, machinery, or other apparatus which it deems necessary 

on the customer side of the interconnection point of electrical· 

2 
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power and energy, if any, sufficient to r'eplace that electric 

power and energy as provided to Customer consistent with its 

arrangement to allow the curtailment of service. 

4.3 Limitation to Generation. Customer agrees and 

acknowledges that the generation equipment, machinery and 

apparatus which it shall install for purposes of providing 

electric energy and power during~those curtailment periods set 

forth in this Agreement and as allowed for under Rate LDC-1 shall 

be utilized only for purposes.of providing generation of electric 

power and energy in the 'event Black Hills notifies Customer of a 

curtailment or during an interruption or suspension of service by 

Black Hills or during a failure in the distribution system or as 

a result of unstable power supply and shall not be used to 

provide electric power and energy during any other time period. 

The machinery, equipment and apparatus as installed by the 

customer shall be such to operate and run separated from 

interconnection with Black Hills' distribution system. 

4.4 No Duty to Inspect. Black Hills shall have no 

responsibility to test and/or inspect customer's equipment used 

for purposes of providing generation and Customer acknowledges 

and hereby releases Black Hills~from any responsibility for any 

failures in customer's electric facilities, machinery and/or 

apparatus. 

4.5 Testing and Maintenance of Equipment. Testing shall be 

in compliance with the generator manufacturer's recommended full 

load exerc ing time frame for such equipment 1 or Customer's 

3 
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standard operation procedure for such equipment, whichever is 

greater. Customer shall endeavor to coordinate its maintenance 

of such equipment to ensure that the same occurs during off peak 

periods for Black Hills. customer shall be solely responsible 

for the maintenance of its generating equipment. 

5. RATES. 

Black Hills shall bill and Customer shall pay for all 

electric power and energy supplied hereunder at the rates and 

charges due and payable pursuant to the Black Hills' electric 

Rate No. LDC-1. customer understands that the initial rates and 

terms set forth in this contract in Rate No. LDC-1 may be revised 

by Black Hills from time to time. Customer agrees that if Black 

Hills should during the term.of this contract revise· or eliminate 

any such rates or terms as set forth in Rate No. LDC-l that such 

changes or revisions shall be applicable to Customer for the 

balance of the term of this Agreement. Customer acknowledges 

that its rate as set forth within Rate No. LDC-1 is subject to 

all terms and conditions of Rate No. LDC-1 except as modified by 

this Agreement and/or those terms set forth in the Contract of 

Deviation attached as Exhibit 2. The rate is subject to revision 

by the South Dakota Public Utilfties Commission, but the rate 

shall not be eliminated during the duration of this contract. 

6. NO LIABILITY FOR INTERRUPTIONS OR SUSPENSION OF 
SERVICE. 

Black Hills shall endeavor to maintain adequate and 

continuous service. However, Black Hills does not guarantee or 

4 
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otherwise ensure that the supply of electric energy or power will 

at all times be constant. Black Hills shall not be liable to 

customer for any loss or damages occasioned by delay, 

interruption or suspension of service. Black Hills shall only be 

liable to customer in the event of gross negligence causing such 

interruption. Black Hills shall not be liable for any lost 

profits or other consequential damages or expenses incurred by 

Customer as the result of any interruption or disruption of 

service. 

In the event Black Hills is prevented from delivering 

electric service or any part thereof for any reason, Black Hills 

shall not be obligated to deliver power during said time and 

there will be a prorata reduction Billing Capacity or similar 

charges provided in the rate schedule applicable. 

7. COMMUNICATION. 

Customer shall provide a designated telephone line so that 

Black Hills may notify them in the event of a curtailment request 

and/or a reconnect signal. 

8. RIGHT OF WAY. 

Customer shall provide to Black_ Hills, without any cost, a 

suitable location and right of way to Customer's premises for all 

necessary lines, equipment, or other appurtenant facilities. All 

such facilities, lines, or appurtenances as installed by Black 

Hills shall remain its property and Black Hills shall have all 

necessary rights to inspect, repair, remove, or construct 

additional facilities as necessary. 

5 
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9. INDEMNIFICATION. 

Black Hills shall not be liable for any loss, damage, or 

expense to property or persons as a result of injury or death as 

suffered by Customer, its employees, agents, or any third parties 

who are occupying customer's property resulting from the 

operation of any electrical equipment or facilities located on 

Customer's side of the point of delivery. Customer agrees to 

indemnify and hold Black Hills harmless from any such loss, 

damage, injury, or death, or ~elated expenses, including 

reasonable'attorney's fees which Black Hills may incur. 

10. FIRM SERVICE CAPACITY. 

Customer has designated a Firm Service Capacity of zero kVA. 

During all periods of curtailment, customer shall reduce its 

e.lectric demand to or below the Firm Service Capacity at or 

before the time specified by Black Hills. 

11. MATTERS OF DEVIATION. 

Deviations, if any, under this Agreement are set forth on 

Exhibit 2 attached hereto and incorporated herein by this 

reference. 

12. MISCELLANEOUS. 

12.1 Assignment. Customer~may assign its rights and 

obligations under this Agreement only with the written consent of 

Black Hills, which consent shall not be unreasonably withheld. 

12.2 Notice. All notices under this Agreement, except 

those notices necessary for curtailment, which may be provided by 
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telephone, shall be in writing sent to each party to this 

Agreement at their respective address below: 

Black Hills Power and Light Company 
Attention: Rate Department 
625 Ninth Street 
P. o. Box 1400 
Rapid City, SD 57709 

City of Rapid City 
300 Sixth street 
Rapid City, SD 57701 

12.3 Entire Agreement and Modification. This Agreement 

constitutes the entire ag_reement between the parties and may be 

amended only by written agreement properly executed by both 

parties. 

IN WITNESS WHEREOF 1 the parties hereto have set their hands 

the date and year first written above. 

POWER AND LIGHT 

By 
=E~v-e_r_e~t~t:--:E=-.-::::---:---:=-t-r--.-::---:-~~ 

and Chief 
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r EXHIBIT 1 

PUBLIC UTILITIES COMMISSION OF SOUTH DAKOTA 

BLACK HILLS POWER AND LIGHT COMPANY 
'ID CITY, SOUTH DAKOTA 

SECTION NO. 3A 
SECOND REVISED SHEET NO. 12 

REPLACES FIRST REVISED SHEET NO. 12 
BILLING CODES 22, 28, 32, AND 38 

LARGE DEMAND CDRTAILABLE SERVICE (LDC) RATE No. LDC-1 
Page 1 of 5 

AVAILABLE 

At points ion the Company's existing secondary distribution 
lines supplied by its interconnected transmission system. -. 

APPLICABLE 

At the customer's election, to any General Service-Large 
customer's entire service requirements supplied at one point 
of delivery when the customer agrees to curtail a minimum 
designated load under the conditions of one of the following 
options: 

Option A 
Option B 
Option c 

Minimum Prior 
Notification 

None 
1 hour 
4 hours 

Minimum 
curtailment Length 

6 hours 
6 hours 
6 hours 

Maximum 
curtailment Length 

16 hours 
16 hours 
16 hours 

Service is by Large Demand CUrtailable Service Agreement only, 
and not applicable for temporary, standby, supplementary, 
emergency, resale, shared, or incidental purposes. 

CHARACTER OF SERVICE 

Alternating current, 60 hertz, three phase, at a single 
standard uti zation voltage most available to the location of 
t.he customer. 

NET MONTHLY BILL 

Capacity Charge 
$9.25 per kVA of Billing capacity 

Energy Charge 
All usage at 3.4¢ per kWh 

.A.TE FILED: September 3 O, 19 9 2 EFFECTIVE DATE: For Service Rendered On 
\ ' and After September 9, 1992 

L). GJ~ ISSUED BY.: 
Kyle D. White 

Rates and Requlatorv Affairs 
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PUBLIC UTILITIES COMMISSION OF SOUTH DAKOTA 
. 

BLACK HILLS POWER AND LIGHT COMPANY 
RAPID CITY, SOUTH DAKOTA 

SECTION NO. 3A 
SECOND REVISED .SHEET NO. 13 

REPLACES FIRST REVISED SHEET NO. 13 
.LLING CODES 22, 28, 32, and 38 

Minimum 

LARGE DEMAND CURTAILABLE SERVICE 
(continued) 

RATE NO. LDC-1 
Page 2 of 5 

The capacity Charge less curtailable Load Credit 

Curtailable Load Credit 

The monthly bill shall be reduced according to the following 
schedule for the excess, if any; that Billing capacity exceeds 
Fi:r:m Service capacity. 

Option A 
Option B 
Option C 

$5. DO .. per kVA 
$.4. 75' per kVA 
$4 . 25 pe'r kVA 

Penalty for Non-Compliance 

If at any time a customer fails to curtail as requested by the 
Company~ a penalty equal to five (5) times the capacity Charge 
per kVA for the maximum difference in kW that the maximum load 
during any curtailment period within the billing period 
exceeds the Firm Service capacity. If more than one 
curtailment occurs during a billing period and the customer 
fully complies with at least one curtailment request and does ( 
not fully comply with.at least one other. curtailment request, 
the penalt;.y for non-compliance . .will be.reduced by multiplying 
it by the proportion of. the. total number- of curtailments with 
which the customer' failed to comply fully to the number of 
curtailments ordered. 

DETERMINATION OF BILLING CAPACITY 

The Billing Capacity in any month shall be the highest of the 
following: 

a. The kilovolt-ampere (kVA)_ load during the fifteen­
minute period of maximum use during the billing period; 
or 

b. Eighty percent (80%) of the highest Billing Capacity in 
any of the preceding eleven (11) months; or 

c. The Firm Service capacity. 

DATE FILED: September 3"0, 1992 EFFECTIVE DATE: For Service Rendered On 
\ l---ri- and After September 9, 19 9 2 

~- u.)~ ISSUED BY: 
Kyle D. White 

Ma Rates and Regulatory Affairs 
i 0C-



PUBLIC UTILITIES COMMISSION OP SOUTH DAKOTA 

BLACK HILLS POWER AND LIGHT COMPANY 
P~PID CITY, SOUTH DAKOTA 

j b.LLLING CODES 22, 28, 32, AND 38 

SECTION NO. 3A 
SECOND REVISED .SHEET NO. 14 

REPLACES FIRST REVISED.SHEET NO. ~4 

LARGE DEMAND CDRTAILABLE SERVICE 
( continued) 

RATE No. LDC-1 
Page 3 of 5 

FIRM SERVICE -CAPACITY 

The customer shall initially designate by Electric Service 
Agreement a Firm Service capacity of at least 500 kVA less 
tha~: (a} the customer 1 s maximum actual Billing capacity 
during the twelv~ billing periods immediately preceding the 
election of this rate for existing customers, or (b) maximum 
estimated Billing capacity during the twelve billing periods 
following the election of this rate for new customers. 

The Customer shall agree to, reduce electric demand to or below 
the Firm Service capacity at or before the time specified by 
the Company in any notice of curtailment. The customer shall 
further agree not to create demands in excess of Finn Service 
capacity for the duration of each curtailment period. The 
customer may increase electric demand after.the end of the 
curtailment period as specified by the company. 

SUBSTATION OWNERSHIP DISCOUNT . 

Customers who furnish and maintain a transformer substation 
with controlling aµd protective equipment, with the exception 
of metering equipment, for the purpose of transforming service 
from the Company's transmission voltage (47,000 volts, and 
above) or primary distribution voltage (2,400 volts to 24,900 
volts) to the customer 1 s utilization voltages, shall receive a 
monthly_credit of $0.25 per kVA of Billing capacity for 
transmission service and $0.15 per kVA of Billing .capacity for 
primary distribution service. 

FUEL AND PURCHASED POWER ADJUSTMENT 

The above schedule of charges shall be adjusted in accordance 
with the Fuel and Purchased Power Adjustment tariff as set 
forth beginning on Sheet No. 31 through Sheet No. 42 which are 
made a part hereof by express reference as if set forth 
verbatim herein. 

DATE FILED: September 30, 1992 EFFECTIVE DATE: For Service Rendered Or 
-.__ \ · and After September 9, 19 9; 
-l). uJ~ ISSUED BY: 

Kyle D. White 
• • •. .1 Man Rates and Regulatory Affairs 
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PUBLIC UTILITIES COMMISSION OF SOUTH DAKOTA 

~LACK HILLS POWER AND .LIGHT COMPANY 
.APID CITY~ SOUTH DAKOTA 

SECTION NO. 3A 
SECOND REVISED SHEET NO. 1r 

REPLACES FIRST REVISED SHEET NO. 1~ 
BILLING CODES 22, 28, 32, AND 38 

PAYMENT. 

LARGE DEMAND CURTAILABLE SERVICE 
(continued) 

RATE NO. LDC-1 
Page 4 of 5 

Net monthly bills are due and payable twenty (20) days from 
the date of the bill, and after that date the account becomes 
delinquent. A late payment charge of 1.5% on the current 
unpaid balance shall apply to delinquent accounts. An 
insufficient check charge 0f $5.00 shall apply for returned 
checks. If a bill is not paid, the Company shall have the 
right to suspend service, providing ten (10) days• written 
notice of such suspension has been given. When service is 
suspended for nonpayment of a bill, a customer Service Charge 
will apply. 

CONTRACT PERIOD 

A period of not less than five (5) years and if not then 
terminated by at least one hundred eighty (180) days' prior 
written notice by either party, shall continue until so 
terminated. Where service is being initiated.or enlarged and 
requires special investment on the part of the Company, a 
longer period may be required and shall be as stated in the 
Electric· Service Agreement. 

TERMS AND CONDITIONS 

1. Service will be rendered under the Company's General -Rules 
and-Regulations. 

' 
2. Service provided hereunder shall be on a continuous basis. 

If service is discontinued and then resumed within twelve 
(12) months after service was first discontinued, the 
customer shall pay all charges that would have been billed 
if service had not been discontinued. 

3. Curtailment periods will typically be for a minimum of six 
consecutive hours with the duration and frequency to be at 
the discretion of the Company. Daily curtailments will not 
exceed 16 hours total and total curtailment in any calendar 
year wili not exceed 400 hours. 

DATE FILED: September 30, 1992 

ISSUED BY: 

Mana 

EFFECTIVE DATE: For Service Rendered On ~- tJ ~ and After September 9, 19 9 2 

Kyle D. White 
, Rates and Regulatory Affairs 
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PUBLIC UTILITIES COM11ISSION OP SOOTH DAKOTA 

BLACK HILLS POWER AND LIGHT COMPANY 
0 ~PID CITY, SOUTH DAKOTA 

SECI'ION NO. 3A 
SECOND REVISED SHEET NO. 16 

REPLACES-FIRST REVISED SHEET NO. 16 
bILLING CODES 22, 28, 32, AND 38 

LARGE DEMAND CURTAILABLE SERVICE 
(continued) 

TERMS AND CONDITIONS (continued) 

RATE No. LDC-1 
Page 5 of 5 

4. The Company at its option may ter:minate the Large Demand 
Curtailable Service Agreern~nt if the Customer has 
demonstrated an inability to curtail its loads to the 
Finn Service capacity when requested by the Company. 

5. General Service - Large customers with Billing capacities 
which are not large enough to provide 500 KVA of curtail­
able load will be considered by the company for LDC service 
on a case-by-case ba?is. 

6. curtailable service for Industrial contract Service 
customers is available, however, the rates and conditions 
of service will be detennined on a case-by-case basis and 
filed with the south Dakota Public Utilities.commission for 
review and approval. · 

() TAX ADJUSTMENT 

Bills computed under the above rate will be increased by the 
applicable proportionate part of any impost, assessment or 
charge·imposed or levied by any governmental authority as a 
result of l"aws or ordinances enacted, which is assessed or 
levied on· the basis of revenue for electric energy or service 
sold, and/or the volume of ener9;i; generated and sold. 

DATE FILED:. September 30, 1992 EFFECTIVE DATE: For Service Rendered On 
and After September 30, 1992 

ISSUED BY: 
Kyle D. White 

Ma nag Rates and Regulatory Affairs 
/ ....-? /,J 
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EXHIBIT 2 . 

CONTRACT FOR DEVIATION 

This Exhibit is attached and incorporated into an Agreement 

for Large Demand Curtailable Service between Black Hills Power 

and Light Company and the. City of Rapid City. 

1. CREDIT. 

The City of Rapid city shali receive a credit equal to $2.00 

per kVA, if any, that Billing Capacity exceeds Firm Service 

Capacity. This credit shall me in addition to that credit 

granted under the Curtai1able Load Credit Option A as set forth 

in Rate No. LDC-1, or its successor. 

2. PENALTY FOR NONCOMPLIANCE. 

The City of Rapid City _shall not be subject to the Penalty 

in Rate No. LDC-1 as a result of the first generation related 

failure during each contract year. The penalty for 

noncompliance, when imposed, shall be equal to five times the 

Capacity Charge per kVA, as provided for in Rate LDC-1. 

The City of Rapid City shall be allowed a grace period of 14 

days in which to restore its generation capabilities without 

incurring any additional penalty when such generator failure is 

the result of catastrophic failJre and inability to generate 

electricity. 

Exhibit 2 - Page 1 
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3. TERM. 

The Contract Period shall run for three years from the date 

of Agreement and shall continue thereafter until terminated by a 

one year written notice of either party. 

Dated the date and year first above written. 

BLACK HILLS POWER AND LIGHT 
COMPANY 

By=--'-"'-=----,.--,-~~~~~~-+-if--:---=---,-~~ 
Everett E. Hoyt, Pr. 

and Chief Operati 

THE CITY OF RAPID CITY 

Exhibit 2 - Page 2 
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~ount Number l.09.4181470.01 Contract No. JO ff? I 
Effective Date: 

June 1, 1993 

LARGE DEMAND CURTAILABLE SERVICE AGREEMENT 

This Large Demand curtailable Service Agreement 

7 -ri--.. 
("Agreement") ~s entered into this __ day of 

1993, by and between Black Hills"'-Power and Light Company ("Black 

Hills") and the City of Rapid City ("Customer"). 

1. PURCHASE AND SALE OF CURTAILABLE ELECTRIC ENERGY. 

Black Hills shall supply and Customer shall take all 

electric power and energy required for its waste water treatment 

operation located.in Pennington County, South Dakota, 6200 

Anderson Road, Rapid City, South Dakota, (Old Facility - West) 

except to the 

extent that Black Hills shall be entitled to curtail a supply of 

electric power and energy as set forth in this Agreement and the 

tariff filed with the South Dakota Public Utilities Commission, 

.at which time customer shall curtail and/or generate electric 

power and energy required to meet its needs. 

2. NATURE OF SERVICE. 

Such power and energy delivered by Black Hills shall be 

three phase, alternating current, approximately 60 cycles at a 

nominal phase to phase voltage of 480 volts. 

3. .CURTAILABLE SERVICE. 

The electric power and energy supplied by Black Hills to 

Customer shall be on a curtailable basis. Black Hills has filed 

with and r~ceived approval from the South Dakota Public Utilities 

/ff) 
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Cornmiss.ion, Rate No. LDC-1, Large Demand Curtailable Service. A 

copy of such rate is attached as Exhibit 1. Customer has elected 

to purchase all of its electric power and energy pursuant to that 

_rate, or its successor. This Agreement is contingent upon 

approval by the South Dakota Public Utilities Commission of this 

Contract of Deviation. 

Customer has elected noticeDption A with the corresponding 

Curtailable Load Credit of Rate No. LDC-1. This option allows 

for no prior notification. Customer shall curtail its load to the 

Firm Service Capacity or· pay the penalty within the rate upon 10 

minutes notice. All references to "a year" in this Agreement or 

Rate LDC-1 shall be from the anniversary date of the initiation 

of service consistent with tpis Agreement. 

4. CUSTOMER'S EQUIPMENT. 

4.1 Point of Delivery. Customer shall install and maintain 

at its own expense all electrical facilities on its side of the 

point of delivery which are necessary for the proper reception of 

electric power and energy and for its use beyond that point. 

·customer's facilities shall be of the type and nature which shall 

not interfere with other service rendered by Black Hills to any 

other customer. ~ 

4.2 Generating Equipment. Customer shall also be 

responsible at its own risk and expense to furnish, install and 

maintain in good and safe working condition any generation 

equipment, machinery, or other apparatus which it deems necessary 

on the customer side of the interconnection point of electrical 

2 
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power and energy, if any, suff.icient to replace that electric 

power and energy as provided to Customer consistent with its 

arrangement to allow the curtailment of service. 

4.3 Limitation to Generation. Customer agrees and 

acknowledges that the generation equipment, machinery and 

apparatus which it shall install for purposes of providing 

electric energy and power during those curtailment periods set 

forth in this Agreement and as allowed for under Rate LDC-1 shall 

be utilized only for purposes .of providing generation of electric 

power and energy in the event Black Hills notifies Customer of a 

curtailment or during an interruption or suspension of service by 

Black Hills or during a failure in the distribution system or as 

a result of unstable power supply and shall not be used to 

provide electric power and energy during any other time period. 

The machinery, equipment and apparatus as installed by the 

customer shall be such to operate and run separated from 

interconnection with Black Hills' distribution system. 

4.4 No Duty to Inspect. Black Hills shall have no 

responsibility to test and/or inspect Customer's equipment used 

for purposes of providing generation and Customer acknowledges 

and hereby releases Black Hills from any responsibility for any 

failures in Customer's electric facilities, machinery and/or 

apparatus. 

4.5 Testing and Maintenance of Equipment. Testing shall be 

in compliance with the generator manufacturer's recommended full 

load exercising time frame for such equipment, or Customer's 

3 
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standard operation procedure for such equipment, whi9hever is 

greater. Customer shall endeavor to coordinate its maintenance 

of such equipment to ensure that the same occurs during off peak 

periods for Black Hills. Customer shall be solely responsible 

for the maintenance of its generating equipment. 

5. RATES. 

Black Hills shall bill and Customer shall pay for all 

electric power and energy supplied hereunder at the rates and 

charges due and payable pursuant to the Black Hills' electric 

Rate No. LDC-1. Customer understands that the initial rates and 

terms set forth in this contract in Rate No. LDC-1 may be revised 

by Black Hills from time to time. customer agrees that if Black 

Hills should during the term,, of this contract revise or eliminate 

any such rates or terms as set forth in Rate No. LDC-1 that such 

changes or tevisions shall be applicable to Customer for the 

balance of the term of this Agreement. Customer acknowledges 

that its rate as set forth within Rate No. LDC-1 is subject to 

all terms and conditions of Rate No. LDC-1 except as modified by 

this Agreement and/or those terms set forth in the Contract of 

Deviation attached as Exhibit 2. The rate is subject to revision 

by the South Dakota Public Utilities CornJnission, but the rate 

shall not be eliminated during the duration of this contract. 

6. NO LIABILITY FOR INTERRUPTIONS OR SUSPENSION OF 
SERVICE. 

Black Hills shall endeavor to maintain adequate and 

continuous service. However, Black Hills does not guarantee or 

4 



otherwise ensure that the supply of electric energy or power will 

at all times be constant. Black Hills shall not be liable to 

Customer for any loss or damages occasioned by delay, 

interruption or suspension of service. Black Hills shall only be 

liable to Customer in the event of gross negligence causing such 

interruption. Black Hills shall not be liable for any lost 

profits or other consequential da~ages qr expenses incurred by 

customer as the result of any interruption or disruption of 

service. 

In the event Black Hills is prevented from delivering 

electric service or any part thereof for any reason, Black Hills 

shall not be obligated to deliver power during said time and 

there will be a prorata reduction in Billing Capacity or similar 

charges provided in the rate schedule applicable. 

7. COMMUNICATION. 

Customer shall provide a designated telephone line so that 

Black Hills may notify them in the event of a curtailment request 

and/or a reconnect signal. 

8. RIGHT OF WAY. 

customer shall provide to Black Hills, without any cost, a 

suitable location and right of way to customer's premises for all 

necessary lines, equipment, or other appurtenant facilities. All 

such facilities, lines, or appurtenances as installed by Black 

Hills shall remain its property and Black Hills shall have all 

necessary rights to inspect, repair, remove, or construct 

additional facilities as necessary. 

5 
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9. INDEMNIFICATION. 

Black Hills shall not be liable for any loss, damage, or 

expense to property or persons as a result of injury or death as 

suffered by Customer, its employees, agents, or any third parties 

who are occupying Customer's property resulting from the 

operation of any electrical equipment or facilities located on 

Customer's side of the point of delivery. Customer agrees to 

indemnify and hold Black Hills harmless from any such loss, 

damage, injury, or death, or related expenses, including 

reasonable attorney's fees which Black Hills may incur. 

10. FIRM SERVICE CAPACITY. 

Customer has designated a Firm Service Capacity of zero kVA. 

During all periods of curtai)ment, Customer shall reduce its 

electric demand to or below the Firm Service Capacity at or 

before the time specified by Black Hills. 

11. MATTERS OF DEVIATION. 

Deviations, if any, under this Agreement are set forth on 

Exhibit 2 attached hereto and incorporated herein by this 

reference. 

12. MISCELLANEOUS. 

12.1 Assignment. Customer may assign its rights and 

obligations under this Agreement only with the written consent of 

Black Hills, which consent shall not be unreasonably withheld. 

12.2 Notice. All notices under this Agreement, except 

those notices necessary for curtailment, which may be provided by 

6 
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telephone, shall be in writing sent to each party-to this 

Agreement at their respective address below: 

Black Hills Power and Light Company 
Attention: Rate Department 
625 Ninth Street 
P. o. Box 1400 
Rapid City, SD 57709 

City of Rapid City 
300 Sixth Street 
Rapid City, SD 57701 

12.3 Entire Agreement and Modification. This Agreement 

' 
constitutes the entire agreement between the parties and may be 

amended only by written agreement properly executed by both 

parties. 

IN WITNESS WHEREOF, the parties hereto have set their hands 

' 
the date and year first written above. 

POWER AND LIGHT 

By='--=x'---'.,-,---~-=---:~~~r+-,---:,-~-,-~~ 
Everett E. 

and Chief 

OF RAPID 
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PUBLIC UTILITIES COMMISSION OF SOUTH DAKOTA 

BLACK HILLS POWER AND LIGHT COMPANY 
~ ~ID CITY, SOUTH DAKOTA 

SECTION NO. 3A 
SECOND REVISED SHEET NO. 12 

REPLACES FIRST REVISED SHEET NO. 12 
BILLING CODES 22, 28, 32, AND 38 

LARGE DEMAND CURTAILABLE SERVICE (LDC) RATE No. LDC-1 
Page 1 of 5 

AVAILABLE 

At points ion the Company's existing secondary distribution 
lines supplied by its interconnected transmission system . 

APPLICABLE 

At the customer's election, to any General Service-Large 
customer's entire service requirements supplied at one point 
of delivery when the customer agrees to curtail a minimum 
designated load under the conditions of one of the following 
options: 

Option A 
Option B 
Option C 

Minimum Prior 
Notification 

None 
1 hour 
4 hours 

Minimum 
curtailment Length 

6 hours 
6 hours 
6 hours 

Maximum 
curtailment Length 

16 hours 
16 hours 
16 hours 

Service is by Large Demand CUrtailable Service Agreement only, 
and is not applicable for temporary, standby, supplementary, 
emergency, resale, shared, or incidental purposes. 

CHARACTER OF SERVICE 

Alternating current, 60 hertz, three phase, at a single 
standard utilization voltage most available to the location of 
the customer. 

NET MONTHLY BILL 

Rate 

Capacity Charge 
$9.25 per kVA of Billing capacity 

Energy Charge 
All usage at 3.4¢ per kWh 

. 1'E FILED: September 30, 1992 EFFECTIVE DATE: For Service Rendered on 
\ · and After September 9, 1992 

-:0.LJ~ ISSUED BY.: 
Kyle D. White 

Rates and Regulatory Affairs 
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PUBLIC UTILITIES COMMISSION OP SOOTH DAKOTA 
. 

BL.7\CK HILLS POWER AND LIGHT COMPANY 
RAPID CITY, SOUTH DAKOTA 

LLING CODES 22, 28, 32, and 38 

SECTION NO. 3A 
SECOND REVISED.SHEET NO. 13 

REPLACES FIRST REVISED SHEET NO. 13 __ 

Minimum 

LARGE DEMAND CURTAILABLE SERVICE 
{continued) 

RATE NO. LDC-1 
Page 2 of S 

The capacity Charge less Curtailable Load Credit 

Curtailable Load Credit 

The monthly bill shall be reduced according to the following 
schedule for the·excess, if any.,. that Billing Capacity exceeds 
Firm Service capacity. 

Option A 
Option B 
Option C 

$5. 00 .. per kVA 
$.4. 75' per kVA 
$4.25 per kVA 

Penalty for Non-Compliance 

If at any time a customer fails to curtail as requested by the 
Company; a penalty equal to five {5) times the capacity Charge 
per kVA for the·maximum difference in kW that the maximum load 
during any curtailment period within the billing period 
exceeds the Firm Service capacity. If more than one 
curtailment occurs during a billing period and the customer 
fully complies with at least one curtai:lment request and does 
not fully comply with.at least one ot~er. curtailment request, 
the penalty for non-compliance .. will be:.reduced by multiplying 
it by the proportion of. the: total number-of curtailments with 
which the customer' failed to comply fully to the number of 
curtailments ordered. 

DETERMINATION OF BILLING CAPACITY 
.. 

The Billing Capacity in any.month shall be the highest· of the 
following: 

a. The kilovolt-ampere (kVA) load during the fifteen­
minute period of maximum use during the billing period; 
or 

b. Eighty percent (80%} of the highest Billing Capacity in 
any of the preceding eleven (11) months; or 

c. The Firm Service Capacity. 

- .. 
(. 

j DATE FILED:. September JO, 1992 EFFECTIVE DATE: For Service Rendered On 
"°'2). Jf:it:._ and After September 9, 1992 

ISSUED BY: 

l Ma 
Kyle D. White 

Rates and Regulatory Affairs 
I l7r2 



PUBLIC UTILITIES COMM:ISSION OF SOOTH DAKOTA 

BLACK HILLS POWER AND LIGHT COMPANY 
RAPID CITY, SOUTH DAKOTA 

SECTION NO. 3A 
SECOND REVISED .SHEET NO. 14 

REPLACES FIRST REVISED.SHEET NO. 14 
..) b~LLING CODES 22, 28, 32, AND 38 

': 
. ' 

LARGE DEMAND CDRTAILABLE SERVICE 
(continued) 

FIRM SERVICE -CAPACITY 

RATE No. LDC-1 
Page 3 of 5 

The customer shall initially designate by Electric service 
Agreement a Firm Service capacity of at least 500 kVA less 
tha~: (a) the customer's maximum actual Billing capacity 
during the twelv~ billing periods immediately preceding ·the 
election of this rate for existing customers, or {b) maxirm.nn 
estimated Billing capacity during the twelve billing periods 
following the election of this rate for new customers. 

The customer shall agree to.reduce electric demand to or below 
the Firm Service capacity at or before the time specified by 
the Company in any notice of curtailment. The customer shall 
further agree not to create demands in excess of Firm Service 
capacity for the duration of each curtailment period. The 
customer may increase electric demand after. the end of the 
curtailment period as specified by the Company. 

SUBSTATION OWNERSHIP DISCOUNT . 

Customers who furnish and maintain a transformer substation 
with controlling a~d protective equipment, with the exception 
of metering equipment, the purpose of transforming service 
from the Company's transmission voltage {47,000 volts, and 
above) or primary distribution voltage (2,400 volts to 24,900 
volts) to the custorner 1 s utilization voltages, shall receive a 
mont~ly_credit of $0.25 per kVA of Billing capacity for 
transmission service and $0.15 per kVA of Billing .capacity for 
primary distribution service. 

FUEL AND PURCHASED POWER ADJUSTMENT 

The above schedule of charges shall he adjusted in accordance 
with the Fuel and Purchased Pqwer Adjustment tariff as set 
forth beginning on Sheet No. 31 through Sheet No. 42 which are 
made a part hereof by express reference as if set forth 
verbatim herein_ 

DATE FILED: September 30, 1992 EFFECTIVE DATE: For Service Rendered on 
--......._ \ · · and After September 9, 1992 
£) . uJ !;;;t___ ISSUED BY: 

Kyle D. White 
~J Man Rates and Regulatory Affairs 
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PUBLIC UTILITIES COMMISSION OF SOUTH DAKOTA 

BLACK HILLS POWER AND .LIGHT COMPANY 
\PID CITY~ SOUTH DAKOTA 

SECTION NO. 3A 
SECOND REVISED SHEET NO. 1,....-

REPLACES FIRST REVISED SHEET NO. L .. 
BILLING CODES 22, 28, 32, AND 38 

PAYMENT 

LARGE DE~.AND CURTAILABLE SERVICE 
(continued) 

RATE NO. LDC-1 
-Page 4 of 5 

Net monthly bills are due and payable twenty (20) days from 
the date of the bill, and after that date the account becomes 
delinquent. A late payment ch.arge of 1.5% on·the current 
unpaid balance shall apply to delinquent accounts. An 
insufficient check charge .of $5.00 shall apply for returned 
checks. If a bill is not paid, the Company shall have the 
right to suspend service, providing ten (10) days• written 
notice of such suspension has been given. When service is 
suspended_ for nonpayment of a bill, a customer Service Charge 
will apply. 

CONTRACT PERIOD 

A period of not less than five (5) years and if not then 
terminated by at least one hundred eighty (180) days' prior 
written notice by either party, shall continu~ until· so 
terminated. Where· service is being initiated or enlarged and 
requires special investment on the part of the Company, a 
longer period may be required and shall be as stated in the 
Electric· Service Agreement. 

TERMS AND ·coNDITIONS 

1. Service will be rendered under the Company's General -Rules 
ancC Regulations . 

2. Service provided hereunder shall be on a continuous basis. 
If service is discontinued and then resumed within twelve 
(12) months after service was first discontinued, the 
customer shall pay all charges that would have been billed 
if service had not been discontinued. 

3. Curtailment periods will typically be for a minimum of six 
consecutive hours with the duration and frequency to be at 
the discretion of the Company. Daily cµrtailments will not 
exceed 16 hours total and total curtailment in any calendar 
year will not exceed 400 hours. 

DATE FILED: September 30, 1992 
I 

ISSUED BY: 

Mana 

EFFECTIVE DATE: For Service Rendered On 
~- j l.:;:Jt_ and After September 9, 19 9 2 

Kyle D. White 
, Rates and Regulatory Affairs 

!?if 
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.. rt""'•" I .. . PUBLIC pTILITIES COMMISSION OF SOUTH DAKOTA 

BLACK HILLS POWER AND LIGHT COMPANY 
RAPID CITY, SOUTH DAKOTA 

SECTION NO. 3A 
SECOND REVISED SHEET NO. 16 

REPLACES FIRST REVISED SHEET NO. 16 
_) ~-LLING CODES 22, 28, 32, AND 38 

( '\ 
\_) 

LARGE DEMAND CURTAILABLE SERVICE 
( continued) 

TERMS AND CONDITIONS (continued) 

RATE No. LDC-1 
Page 5 of s 

4. The Company at its option may terminate the Large Demand 
Curtailable Service Agreement if the Customer has 
demonstrated an inability to curtail its loads to the 
Firm Service capacity when requested by the Company. 

5. General Service - Large customers with Billing capacities 
which are not large enough to provide 500 KVA of curtail­
able load will be considered by the Company for LDC service 
on a case-by-case basis. 

6. curtailable service for Industrial Contract.service 
customers is available, however, the rates and conditions 
of service will be determined on a case-by-case basis and 
filed with the South Dakota Public Utilities.Cormnission for 
review and approval. 

TAX ADJUSTMENT 

Bills computed under the above rate will be increased by the 
applicable proportionate part of any impost, assessment or 
charge·irnposed or levied by any goveITirnental authority as a 
result of raws or ordinances enacted, which is assessed or 
levied on· the basis of revenue for electric energy or service 
sold, and/or the volume of energy generated and sold. 

DATE FILED: September 30, 1992 EFFECTIVE DATE: For Service Rendered On 
and After September JO, 1992 

ISSUED BY: 
·, 
) 

,• 

Kyle D. White 
Rates and Regulatory Affairs Ma nag 
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EXHIBIT 2 

CONTRACT FOR DEVIATION 

This Exhibit is attached and incorporated into an Agreement 

for Large Demand curtailable Service between Black Hills Power 

and Light Company and the City of Rapid City. 

1. CREDIT. 

The City of Rapid City shal~receive a credit equal to $2.00 

per kVA, if any, that Billing Capacity exceeds Firm Service 

Capacity. This credit shall be in addition to that credit 

granted under the Curtailable Load Credit Option A as set forth 

in Rate No. LDC-1, or its successor. 

2. PENALTY FOR NONCOMPLIANCE. 

The City of Rapid City ?hall not be subject to the Penalty 

in Rate No. LDC-1 as a result of the first generation related 

failure during each contract year. The penalty for 

noncompliance, when imposed, shall be equal to five times the 

Capacity Charge per kVA, as provided for in Rate LDC-1. 

The City of Rapid City shall be allowed a grace period of 14 

days in which to restore its generation capabilities without 

incurring any additional penalty when such generator failure is 

the result of catastrophic failure and inability to generate 

electricity. 
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3. · TERM. 

The Contract Period shall run for three years from the date 

of Agreement and shall continue thereafter until terminated by a 

one year written notice of either party. 

Dated the date and year first above written. 

BLACK HILLS POWER AND LIGHT 
COMPANY 

BY.........,t_.o~--,-~~~-,-~~1+--,-,-~~~­
Everett E. Hoyt, P~ 

and Chief Operati 

THE CITY OF RAPID CITY 
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RECEIVED 
MAY 1 5 2002 

SOUTH DAKOTA PUBLIC 
UTILITIES COMMISSION 

1. It is. agreed that the utility now serving a consumer in the territory certified 
to another utility shall continue to provide service as long as that service/ 
continues in the same.general character. · 

Increasing the capacity·of the entrance to handle increased.usage or an addi­
tion shall not be considered a change in character. Replacement of a present 
structure with. one of like -character shall also.not he considered a change in 
character •. 

.2. The utility certified to the tea:-ritory sh~ll have .the Ciption ·to serve any new 
service in that territory. 

3. In the event a building is placed on the territory boundary between two utilites, 
tha location of the service.entrance shall determine the supplier. 

4. Where a utility has an underground service install-ea. as of December 
does not have a connected consumer at the site -·the utility owning 
ities shal.1 provide the service when it is requested .. 

29, 1975, but 
the URD facil-. ., 

·11: 
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1. It is agreed that the utility no1v serving a consumer in the territory 
certified to another utility shall continue to provide service as long 
as that service continues in the same general character. 

Increasing the capacity of·the entrance to handle increased usage or an 
addition shall not be considered a change in character. Replacement of 
a present structure with one of like character shall also not be considered 
a change in character. 

7 The utility certified. to the territory shall have the option to sen'e any 
new service in that territory. 

3. In the event a building is placed on the territory boundary between t~o 
utilities, the territory in which the majority ·of the square footage exists 
shall determine. the supp'l:ier. f. 

4. Where a customer extends its distribution facilities across the territory 
boundary line into another ut1lity 1 s territory and serves additional load 
in the other utility's territory, KWH will be exchanged. 

NOTE It is separately agreed with \'lest River Electric .!l...ssociation that 
where underground service in Peaceful Pines Subdivision was installed 
as of December 29, 1975, .but does not have a connected consumer at 
the site, West River Electric Association shall provide service 
when it is requested. 
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West River Electric Association 

Black Hills Electric Cooperative 



WEST RIVER ELECTRIC ASSOCIATION, INC. 
BOX 412, WALL, SOUTH DAKOTA 57790 

Tel: (605) 279-2135 
BRANCH OFFICE: 3250 EAST HWY. 44 

RAPID CITY, SOUTH DAKOTA 57701 

Tel:-

·September 5, 1990 

·Dear 

We are writing to inform you we plan on trading your service 
to Black Hills Power & Light (BHP&L). We have talked to 
Damon Reel (owner of Leo's Mobile Home Court) and he has agreed 
to the trade. Mr. Reel did ask us to notify you when we were 
ready to do the trade. 

We are ready to proceed with the trade. It will take place on 
September 18, 1990, starting at about 9:00 A.M. There will be 
a short outage when the transfer is made. 

You will receive your final bill on October 1. Any deposit you 
have will be credited to your final bill. The Capital Credits 
you have accrued will remain in your name, and will be refunded 
on our normal rotation. We recommend that you send us your 
current address every.five years, if you move, to protect your 
Capital Credits. 

We have appreciated serving you, and thank you for your 
patronage. If you have any questions please feel free to call 
me at 279-2135, or Dave Semer~d (Rapid City Branch Manager) at 
393-1500. 

Sincerely, 

James J. Pahl 
General Manager 

JJP /vjm 

cc: Damon Reel 
cc: Gene Raetz, BHP&L 

111 

T•L (603) :39:l-
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QUIT CLAIM DEED 

DAMON C. REEL and DONNA WYNIA (fonnerly known as DONNA ROOT), grantors 

of Pennington County, State of South Dakota, for and in consideration of One Dollar ($1.00) and 

all other valuable consideration, convey and quit claim to REEL WYNING, L.L.C., a South 

Dakota Limited Liability Company, of 4063 Valley West Drive, Rapid City, South Dakota 

57702, all interest in the following described real estate in the County of Pennington in the State 

of South Dalcota: 

Tract B (which includes a portion of Lot 2) of Lot Four (4) of Lot G of the Southeast 
Quarter (SEl/4) of Section Seventeen (17), Township Two (2) North. Range Seven (7) 
East of the Black Hills Meridian, Pennington County, South Dakota. 

Granton hereby convey to Grantee any after acquired title in the above described 
real estate which may be hereafter acquired by Grantors by operation of law or 
otherwise. 

EXEMPT FROM TRANSFER FEE (SDCL 43-4-22(19) 

Dated this~dayof Dec , 1999. 

STATE OF SOUTH DAKOTA ) 
):SS 

COUNTY OF PENNINGTON ) 

fjt:vm571 c. cB,, e_ 
Damon C. Reel 

/.~ Uk~ 
Donna Wynia 

O TRANSFER FEE PAID S-­
[3 EXEMPT FROM TRANSFER FEE. 

On this the ~t:t/J, day of £1.,· , 1999, before me, the undersigned officer, 
personally appeared DAMON C. REEL, known to me or satisfactorily proven to be the person 
whose name is subscribed to the within instrument and acknowledged that he executed the same 
for the purposes therein contained. 

.-: . .-'.\~~S WHEREOF, I have hereunto set my hand and official seal. 

::,: ···;~_T,4~··._i"'.,i.\ ' ~ ·:.::~' _):,::..-.: ::· . ~N~ ":. / ,.,.,<k G?. 
::t.iy.eoiili~ir·· . li'a: tary Public, SouthDota 

:--.: . ·:·. ·8':·· . ·;u .. .. , .. 
:, ,·, .... ~ . "" ... . . . 
~w.·°lit'"'''" '')":· .... ~-~19!~'. ; .. ~. :, 

1 
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STATE OF SOUTH DAKOTA ) 
):SS 

COUNTY OF PENNINGTON ) 

On this the 21:&.. day of Ck: . 1999, before me, the undersigned officer, 
personally appeared DONNA WYNIA (formerly known as DONNA R001), known to me or 
satisfactorily proven to be the person whose name is subscribed to the within instrument and 
acknowledged that she executed the same for the pmposes therein contained. 

2 
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PCNNll,f.;TO!J CQl.tlTY, SOIITTI DAKOP, 

\· 
\ 

60L6tJCE oi:- LOT B 
G,.8te, Ac.. 

L..O"T "a RE:VISE.O. 
01=' LOT q 

L.OT 8 
oi:: LOT 2.. 

NOTICE OF HF.AP.WG MAY BE srnr m: 

~ERT I F I CA TE OF O\tNERSJ.! I P 
State of South Onkotn 
'":aunty of Pennington 

Lillian Pexa 
Route 4 - P.nx 186 
Rapid City, SD 577fl1 

s.r.. 

I, LI I I Ian Pexa, do hereby co.ti fy that I am tho 
owner of tha tract of land shown and described tmreon, that 
tha p I ot was done et ll1Y roquest fnr tho purposo:is Ind I coted 
hereon, 11nd that 1 do hereby approve the -..!thin plat of said 
lnnd. 

In w ltnoss whereof, I have hereunto set my hand nnd sea I. 

O'tNER: •. -.·.,.,,. if< ... J·r:::·· .1.,.bt-
LI I I !!In Pexa 1 

On the . • day"of .:,.,.:~. ,, '"{ ·, 19..z.i.., befor.:i 
me, a Hotary Pub\ Jc, parsonal ly apponred • 1111:,ri ?men, Known 70 r.e to 
be tho person doscrlbed In the foregoing lnstrurr-ent and ackno"l..sdged 
to ma that she s lgnad the same. 

'lOTAR'f PU8LIC:_~~-----·-'--~·~·~···-·----

My ccmnlsslc'l expires: __ ~---------

CERTIF1::ATE OF DIRECTIJll Of EQUAL 17.ATtml 

I, Ulractcr of Equal lzatlcn of PF!nnlngton Couiit)·. do 1-er':!by 
certify that I have on record In my office a copy of tho within 
descrf:,ed plat. 

o,te~ ~Is ___d__d,y of Q 1w,;e , H_ti_. 

() (),.< '-~,., . il .. <., . 
l_ .:Jrec1cr nf Fquol lzatlcn of Dennlng!ort ':::J•J"ty 

:.:=r,:::nvrr~: ,Ai.'t,u. ~ ,t/~·.t .. r k-l, 
.-J ·:1 d:ir of rqual lzatlon cf Pminlngfon :'.ou11ty 

;,t,7£: •. •: ' 1 ~ :.: .•. ~· 

~;~~,.,t:~~.:~~~;,~q~ } ;,. 
)1:L•,-•••••·•,i.1 • •• ,!"/,•! 

.· - ~ ~, '· 

::;~,~~d.;;, '.{. :i?f ~ 
"' ··-·--·- ••••• ··- ··--·- ~\l!jt,, 

LOT O 
o,::: LOT 2. 

~: 

ltlllfy raserrants: 6 1 on the lntnrlor sides ::if a)I 
;,J.l,1 and.rr:nr lot I Ines. 

1\ 11 dr11 I nliua easements sha,m hereon sna 11 be 
~apt fr,1e of Ill I obstructions lncludln3 but 
~ct llrnlted to buildings, walls, fences, hedges, 
~rues, a:id shrubs. Tlieso ,1asements grant to 
nl I pub I le authoritlus the right to c::mstruct, 
operatFI, '11.llntetn, Inspect, and repolr sur.h 
lmprovarr.ants and structures ns It det1rns ex­
pedhmt to tncl I !+ate drntnage fro:il ;:my sourca. 

CERTIFlr'ATE OF SURVEYOR 
Stcte of South Dakota 
County of Pennington S.S. 

I, Jomes r. lloeld, Registered Land Surveyor Ne. 2199 of tha 
S"tilta cf South Dakota, do hereby certify that being so authorized, 
I causud the -,,Jthln plat cf the land sha,,m and described hereon tc 
be rr.nde .inder my responsible direction and supervision uslny the 
official reccrds of PElnnlngtcn County and that to the besT cf ~ 
knowladga and bel J9f tho within plat Is a representation of said 
records nnd cf tM desired boundaries and of the associated In­
formation as n,qulrod by govermnant, comtlsslon, er agency rules 

.. -~· 

1:rnd ragulatlons. I further cert I fy that no land survey was perfcr:nm 
fer the preparation of the Within plat. ,\I I area an,ul'\ts shUwn en 
the wlthln plat are to be considered as having the words "mpre er 
lt1Ss 11 fol lcwlng. 

In witness whereof, I have hereunto set my hand and sael • 

On tho /,,tp;, doy of 19--2..£.c_, 
before mu, n Notary Public, personalty ap areid J&nes P. H,_j.ild, 
;mew:, to Mil to lla the person described In the fcrogclng lnsrruir.ent 
and acknowledged to me tnat he signed tho same. 

:h)Tfl:rt :>\J:\LIC:: ))r rL irrr,,,& ,-,J (} /J)e c· ';, ,,.....J" 

My cm.-:ilsslon n)lrilrAs: 9(./J2/-'7F 

P.£50LUTI.Jt-1 llY OOVERHIUG OOARO 
!ifote of Sou th Dllkota 
.:nunty of Pennington S.S. 

I, Flnonca Officer of the City of Rapid C~eby 
oirtlt'y Thut >tt w1 official meeting held on ._ 2 , 
El -;, J> • t:·a ~"...mnon ~uncl I by resolution .f13nppi-avo the plot 
ns~ruun. · / / ~ 

/,,([#!){..rt~~· 
tJ~,:nc.:i Off leer of ·the City of ?.opld City 

cr:1:-1~ ICAIT. rn= CGlJffi 1TIEASURER 

I , ireasurar of 'Penn I ngton County a do hereby cart I fy 
that ..d I ta,n?s tthlcti are I lens upon the 11lthln described 
lands ,ire fully paid according to th!! rec:irds cf my off Ice. 

!Jofo~s~~*dayof~, 19.l!.i::::..., 

,2?'c~-?!1t_~ ~~ 
. Tre~Sllr _of Pennington itounty ~ 

') j I 



-· .. ,. 

ti 
~ l 



PLA 1rvs v I EvU 
.:~--

I( C
11

f1TTAC!l[D BILLR[G-/ST£R SHEtTS r·oR 
Kv,/ H - DOLL Af<-.A/10UflTS-CTC 

• I • 

, p,.ccaut.f r:/F /.1[TER # Loi# 
"" '¥ 

. !/-fg-L/505-3- 3ct5'4Z- 'lo 

/l-18-45' 10 -J- 5'"!,o?_L/- 9 I : , 
-----4--~j 

(1-/" 

Annual Kwh -88)8~ 

Po/es~/ ~rt,( #g # 
Ld i Hi 5 0 K YA Trar>-7 5-to 1->-n ";.-- "/ S '-/ / 

.• . 

·- - -, 
D: . -- -o: 

·- - .I 

. ~-------
}_ ess J/S/o det_Yt=1C/t<,hCJ11 :)_a 1/ 3 

'" 1~ Pa./ s ) -ro I-a.. I· II ~ ~ c; 8 ,......,-

!Yle /. e ,- R J, sh/ s I u1;j ;;r::_"';'j / 
1 1 ,~ _ a. _ _ _ I -- -



~ ELECTRIC BILL REGISTER 
RAPID CITY GrtOU? 13 . . R::.r'~!fT DATE 07/16/86 PAGE 89 

Pii1·l~~:.;1;.',I.'l·&DtJdlmZ2n~JSitli··t-1+1ii1+·1PWkiftt·'l·l.1SC'·H,,i:tJ!il!m71f5·H\1·H,·§C;IJ.1+,1l·l+liltt!trttt;:ttJ(~'i,i,l/itt!IIIE'il!M 
11.18.4505.3,MAYER JM,i:5 A I 1395~211 11 107_.14-861 354813942.1 . .-,:,·;,394110. 

.i;.-., i·,AMOUIII': ;t .-.,.· 1'•'.•, ·,-:·•mMAIIII 

: PO aox 2908 ·· ,:· · · · · 
· 9ILL DATE 07.17.86 . C-C TAX OISTfllCT BOX ELDER 

3 101.01.00 PLA!N5VIi:W 
_y.L5_t = 

OU'OSIT NO. I Ml 1 en rJQ. Jl\tl. 

39542 .':tl,. ~ 7 b ,,:, .. - 469 .-:. 520 

J\MT. I• . ~:. 511 0 3554 '·. 3910 

1 ·'·:~:·· ·1 PLAINSV!Ew .'ii{:1,. 
c.c J TAX 01STn1cr ·~-S: 

IU ,_T - _9S1_9.5/.:.,l.00.D.n.O n 
I OENJSIT flO, J METEn NO. JAN, 1 FED. ~ 

56094 1 429 697 790 

AMT. 1 I .~3_1, 9 9 ,, 9 ,, 2 5 5 7 6 

11Ui1Ar1.:.:;;1,;j,i,'!;'l:lll,Wl •1.1.'RJIFl'J~:JJT,T, 

11 .18.4517.1 ISIP~A Mll~5 C 
· . RR 1 aox 2592 

~,!_·~ 

CURnENT 

MAY 

478 ...398 

, 3 7 3 4 3409 

CUnRENT 1 
'7 c; nn-1. 

APRIL 

945 

6697 

MAY 
816 

6255 

JO DAYS I 60 DAYS I 
;, 

JUNE- -AUGUST 

495 411 

4120 3246 

BILL DATE 

JO DAYS T 
T 

JUNE 

DO DAYS 1 
l 

JULY AUGUST 
627 

4734 

490 

3735 

90 DAYS I OVER 90 I DAYS OVEn 

NOV. DEC. 
603 1053 

4567 7672 

110. 

1 ovrn 90 T DAYS OVEn 90 DAYS 

l l 1 
SEPT. OCT. I NOV. DEC. 

I __ , ·---1---~. 

3. 62 
PMT CHG 

• 6 5 

,;,,:;:· .. 4 4. 08 .· 
.1:,=:l•: • •0 • ; I •:: • 

· 33. 94 · 

·.,:·-~._;.;~;: .,_,;.,, .. 
SALES TAX--+ I;.:..:'.";.~ i-·. 3 6l~ 
TOTAL :~.':.if,, 7 9 • 3 8., . 

I'll" 1mlil'1°l'il·P I_;~}:,~-~-'.?: .0 ?: ~ 

SALES TAX---~ 
TOTAL ~ ·ii~:~ff fit 

:~M"t 

. 0.00 

·r1r·,:'"·'. ;, im,,;:ra::.; 
·::t\t}~;.-2 ~-i; 5~~:· 
...... 63. 8 2 .. ,. 

.,.f"[;:JJ 

·,:·r.1:,"""C: 

-.....; 

:' 

\ 

li&W;b?·)1illl{~--nrai1t1frt·t11WfJ:MDSAJ&blJi,l:tlill~+iJF®iC!klcl£mtt'&1fmi®ffi@Z.rtnf1•J·\ilG;i\liHIH,i.1;'1[jijil;lj\jtt1£311t-f}IJWf!E?!ilA ~·~;·iuPiANAflGN'f:.; P'ffl!illrl•)1!fillftMIA'di'~ 
1_1_._~8--1,500.7 ~8v~6/i~~~ES E 1704331 I 11 ~1.Q.?,· .. 14~bc,I· B9_su110090 I 1,140.110. G·l·lill34Mjl\'IJiJ·D> -~;:;:_ .?·?,o __ . 
~ TAXDISJnlCT aox !:LDER 5057719 9ILL DATE 07,17.86 . . J 10.48 ·-.-~4·.-97 

900==1 
• ..-r--~ CURRENT JO DAYS 60 0/\YI 

i'LI\INSVIi:w· 93 2 01.0·1.oo 
I 

.R H I S T = O.!lD.o.oJJ..0.0..0 JAN. I FED~ --~, MAnc,.IC,'-'>ILI.L..f--~='-'-,.,_,,_.-LJ._M_ALY-~-J-U_N_E -.-'--J-U-L y-----'-~-OErosn No. I MET En MO. I AUGUST SEPT. 
70433 ..•. .,:; .. 1 ··· 

1400 760 

AMT I 9372 5385 

NOV. 

510 

3970 

DEC. 
650 

5004 

;'~~ \t ;: :'"J.:;r'·f i!: .. ~f~ 
SALES TAX--+ ;..-:!.Q,1:-,,'· ~,t;l·o·i~-1!;: 

.... _:fy!1-f?.' 3 • 4 '-!H· 
TOT AL )Ii, -r .,_-;-;;=. 8 8 ·• 3 UY§ 

!!s!~1 •• ·,·;1 ,Jii:&WWB~tnwt~·Em:1~~';rrnrtm•mJ1m:mHmrrti:i-JWi~·m,wm·rtjjtJllllemtntlizf e1£w1,r;wi,a,.11;q~, · . . , 1M&tazw,1temmwj·'1·1;ru: 
11.18.41,14.1,.~~L~~~ ~~~~K I 15.lL331 I 11 . 10.7:14.oc11SdiiJ16L,L,c,.1 ... :~.:')!)110. 1,Jil1imil;\l11!d·· 

· 3ILL D~TE 07.17.86 . 
5057719 J 5.13 

o.oo 

4 5. 1 6 · 

.. ~·N·~ ,~::~-J~-~-:~~ r::.~~;~~ ,--··~-~: :~ :-: ... -4 ~~~: ·:4 ~~~: · 
irilri FW th.$OUU JVWWI I h 

C-C I lAX DISTRICT I 90 -I---- K ~LDE~ 
.......... cunRENT JO DAYS 60 DAYS 90 DAYS OVER 90 DAYS oven 

2 0 1 • 0 1 . 0 J l P U I N S V 1 E -../ 9 Ii ::-!'.', 
I Off051T NO. METEn >JC).tJL_.iH,.5..I..'[--Q~l'E?. O,.!.lJ,L':..,.YM,.L/\~nc'='>1.J.ll+-~='JJJ.-,-"CJ....,~~M,.LY,----.-~J~UN=E,----.-'--J=u~L y~--.--,AccU"'G,.,.US:!T,--,--...,s=E=PT~. -,--..1..:-oc=T~. -,-~No=v..,.._ -'-,--=oE=c~. --j 

AMT, I 

5 3 ,,3 3 I . 7 3 c 1.,.-.,~ 6 5 91 :. . 6 6 31 c, 2 0 1 · 5 7 0 I .7 0 31 4 9 91 5 9 21 5 7 0 I 6 4 1 I 7 2 0 I 8 1 5 s-z--.,\ ·----~:;:;-, ·····i.:,/3 ·\c,·3·~ -· ,.·i:·s·~-0 . 5557 3910 4367. 4214 4894 5316. 60~6 

2 J O 1 : ;: ~ P LA I N S V I !:. \./ • 9 5~'-. ..5..-ii.1..5.L- . n o.o..c.;i n 
mrcis11 NO., ME1 u, No. JAN. FM: j """'" I "''"" I ""' I ~"' I I 

39;)25 . 727 .. 759 .... 959 
·. . . . .·· ·.· ... . 

. . ~~") h~~, .,~; 

'.!:.LI 
CURO ENT I JO DAYS I 60 DAYS I 90 DAYS I OVER 90 I DAYS ovrn • 

~ '· • , .. u I ......... I JULY I ' , T SEPT. OCT. DEC. 

-.·.· .:: . 99 6· 1 · . 1: 1 Q 71 . 680 I _ 574 757 ., .. 1279 

1. ~ o s · _ 3.c 4 , • 
...... 

'1235 6'138 4 4 g 1 7500 

,-::...:._.1 r AX DIS TnlCT j 3 OX ELD E ;i 5057719 !---:::-=:::::::---.------,------.-------.--------.--_fl; 

SIILESTI\X--+ 
TOTAL-----

7. 27 

·· ;·~ r-j i:z 
-:.: 

:. 51 • 7 3 

SillESTAX--->--1-··:·.·;'-2:·of '.:lf 1 · .. 
TOTAL · · >,,· · . 5 3: 8 o:'.·-~,- · _____ _ 

·-------- - ···-
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0.00 
tm:h~·~Jil~I·W/M&mil::?:1,'JlUl·J.!+liH+@mUI;:,~ 1· 1F·:,a@i=,itsf~l·P(1·V@aMattctttt~~tJ,·l!lfj.j[;. ··ill··;NJoolkt.\rlffllU/iiWN:,:J;.1·1,'-\iH~-
11 -18. t.391.11 Kil,\i.JS i: 'lllCHAiH> s jt.02J71 I 11 "-j07.14.aol_23S?2jn1B3 , .• n ti11110. Jll!\fll, .. 11.1, 11.1-. Ril 1 :30X 2560 '· •···· . J~----•· - -·.,. ···"2. 1

.1.1.,1,'!!" •.. 

·-c-.c--r-A_x_o,-sr-n-,c-r-1aox i:LDEil SDS7719 9ILL DA·TE 07.17.86 .EIIEI J 5.62 I .48.79·"1 
cunnENT JO DAYS GO DAYS I ~n OAYS I nv~R QO I nAYS OVt;n I I :....---~ ,n nAv_c; I r,n OAVS 90 DAYS 

2 01.01.00 
OErQSII IJO, METER NO. MAY JUNE JULY AUGUST SEPT. 

~?:;-;:~·,:·::-:::: . .. ·- - .. 

~I TAX DISTRICT I :30X ELDER 

01.01.00 

2 01.01.00 

C·C I TAXOISTRICT RAPID CITY 

2 01.01.00 PLAINSVIE',/1•99''-!·:. 

6 5 1 627 , .. i 
4732 4566 

SALES TAX~ 
TOTAL ;. 

4.68 

·h{'·'T: 9 5:.'J::° . ,., .1.1 0 • 7 4 . -.· 

·~~;i: 

o.oo 

.41.81 
·:t• 

tJb~?tlf'.'' 
.,07.14.661 502~7,50534 I 267110. J"""·I.IBl·hl',l;\;j·· f+=~, .. 0.54 

BILL DATE 07.17.86 
F~ J 2,64 .. ; 26.63 

sooAYs I 90011Ys I ovrn90 I oAvs~LATE PMT cHG r•. · 
• 5 4 

mi'osi, NO. MET En NO. -R----j-J.-}5-Tt-gff~g. %!?-Jeff'- APmL". . -MIIY JUNE- . JULY AUGUST SEPT. OCT. NOV. DEC. . . 

5726il ..._ft}~~ .~~ ... ~86 ,, "\73 ~-:. 379 , 325 399, !.~.?. "':>494 421 425 422 528 SlllESTAX~ ,~fit*f;J~:,a:7~i .. 

c 

,AMT.! I .... , •. 3B19 B70 "."·3;2·0. 3105 '2912 3l57 1877 .. 3759 3295 31.50 3406 4196 TOTAL ,,.. ~-!·····2!:z-4''1 ·, 

mi:l~l~UittHDI.IMIJJm'·'il1·1,'l·J·1·J·ld;+natJi,j'j:iif}1.fJGi~:t.:·&filmzmnlm:lWtmmu;i~.,~uwr.1m~· ' If 111,.·.nrf.j.j,§MttttttiiM/HIAIWL,:b•·lff:tf.t'iiiiM·i:l.r·jllJ',-Wll .. --,·i1'""',$"'·· 
TRENARY KELLY o I 143395111 11 1.o.7._.1_4.86115568 15709 1 .. -..... 1:.1110 •. [iii,,mffll 

:· . -".. . . " .. , ., I RR 3 a ox 2 8 2 8 . Br LL o A TE o ·7·. 17 • 8 6 
C-C TIIX OISTnlCT RAPID CITY 5057701 

-:-7 .. 1~ ,, '-==~cu~n~n~Et~H~=r=~~~=-=--=~~oo-i;i~~~~;;;-;~:;;---T--:::::::-::--.-~-8J.ELi\ I I PLAIMSVIEW ,-100''' I- JDDAYS OD DAYS 9001\YS .DJ 1 30 
0Eros11 No. I MET En .,

0
_f R-J).,r.ion.o..ll) . ..onnJl!l ovrn 

90 

LATE p MT c HG 
--- f'EIT. MXITT:iT 7 0 

43 39 S ,,ao.:: c _,c_ ,_ '-·' ----· 27_7 ' 

01.01.00 2 
NOV. DEC. . ~ .:: .. . ;".;f\~1:f~---~·~,dii..~ OCT. 

: -1.~ . 6 5. , ... 

~8 

•Mr., 1 269v. :2489 .. " 2·4·:t0 .:·. 2~~: 1.~"·2~:: --,.- ..;- -~:a•-,., .• 6 7 ·• ·or· SlllES TAX lo.. .·:~·,.;:i'.:,;ji;=;·;,~":)~'I· 

!DTlll ,,.. ·.i! xf:'.i!t;·~·: 9 4"-:· 

C-C I T I\X OISTnlCT 

O'J. 01 nf) 

DEPOSIT uo. ME. 

307016 6Sn1 
l NT= • 0500 

l\UT t. {., i; 

Wli•~•JAMDlllff.~}.:~;i.~ ~ 
0.00 

Jl!..9.1.rtJ .. RA?ID CITY Su57709 J 4.53 
~-.-r.·"l 

PLAIN SV I EW ,1·01',~: 
30 DAYS 60 DAYS 90 DAYS OVER 90 DAYS oven CURRENT 

JA7f:~ ., .... FEB.·-· • MARCH APn!L MAY JUt,JE JULY . SEPT. OCT. NOV.. DEC. , 
,.., 52. .. , .. 6 7, :,· ..... , ... 626 ·~·i:::264 w-· 6 ·.',•-;:-0381 .,-.:.:170 '/-, .!1 ·::!\;'460. ··i'>);;',481- ,, ... :::ti26 ~-:,.··335 ."' . · . ~ 
_e,LLS..L -........9_q_gj_ji O O O O " 

_\~~~f; -~,;~f i;t~=~~ ~-~~~~i\ ~~-~t~~\ ?ffg\:; .. ; ·fgyf~':i ~;~~~~:;_o·7· jV·i~_:~-6 :,:iN~Yi :!~~T~ .. 1~~;J~ ~~~~::TAX4 -~~-st~.--



"·}) \ 1 

<uJ 

~;J/7/'•,(tl l t! ~ 
(vv,~'7~ -

Kil,!/ 
r·-i·l ~ a ::; >j-, 7 !// j 

;)_t :\ /. t( j,­

I l{ I ").-). S--

'"") -, .·'1 ."; ,., ., ~· .J ./,_I·.'-' ,i..L.. 
,,. _..:.. ·.,· t...,, • • • - -- , { 



·- -- - - ··- ···-- -·------- ... ··--·-·--·. - . -· - . . 

- --· .. ·- ----------···----·--··-···· ... ··- -- - ··- -- ... 

. . . ·- - . - . -· ... . . - . ·- .. . - . . .. . 

217 



~ ~ i 
::, < .. -·-.: .. -i 

"' 
N .. 
Q. 

-----------· ---·-----
~ 

I .S-ec, 23- ·, -2~- ,,,..,,,. }I 
- -- ----- -----

·- ~ ; t~, 
~lj 'j 

.sec. z4-,ZIV·l?&E 

l. :~,,;: 
,, ..... ( : 

~,:,_-N.£4 
0 

"' '•) 

.£OTB 
7-oA.:. 

~ .. :o.i : .... \ 
., ~ i .• ~ I .. , 

·: ~ II ~. 
fl)' I 

..5.W.~- .,..,......,~ 

ti I 
It,.! 

" , 't I l, .!f'BCo ,~ l 2Z8 

10 .::;:;,~ 
~ 

,••j l ~ ~07"8 ·;: 
0/ , I.DAC' • .., 

:1 'Zza• 

I I !• 
. 

l/4- rtf:
,t 

-- -- ..._--
:;.c:a--: 

L,-~ 

• • .. J 

r,.,_, .· 
. I ' 

•• 

.;.:l~~;-· .,.·:-:rr~:a. ~ -.,.,.,:¥:.-:.. .'(' ... : . 

;:~~:~x~,·l _>:~:.;x:.~Yt·-~: 
.• .C..J•t ~5~9i,;...;· "'"-','°"''~~ .d~...C-

• • , · .•. ,. . -. . . . "'"·}!' :t ', ... .,..;. 

~·----L_?~~-J .. .. .. ,.- .. 
. ·-.-f~~~ -- .---,.:":'" 

;::_r-... ~, 

---

covHTY TR4!:A$Vllc'Elc>'..:s C",E'R7'"/~lt:;_ATJ£-

~..._. I """a..-r.e'1 G. n'ou.,e The Cqvn-h., ?;.,19,:a.;ru,,,.0.-
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,.L._..,....,..,r.,. ,:01.1,-1-r..,,. - ---- -~- ~ 

PLAT SHOW/NC: .,,e.or B~or~ 
SE~-NE~.o,:- .:,E:c. Z3-T2N- R'8~1. 
AND ~OT B.,Or THC' sw~-NW'~,c, 
.SEC. 24-T2N-R8£: BH~. 

.SCALE' ,I .. : ,2oo' .SE PT. I ~.S?. 

o..vNER(S/ C~RTIF",ICATE" 

:57"'A"r,C or S"uu.,...,.,. DAl<o-r"'Js.s- PCUJ.r ~CL.l<..Wl [,J~O~ 
CO c.,N"'rY C11 r PEl'V,,..,,. ll'YG'"ro N -· • 

- --- -· ·;(\ ,· ... :._. _: .-
"3o.Nl'V£°R(s)'fOF" THE' slfi., _ l""E~:.' .:,.~ .s~·c....,,-,or, 2.5-72 ,...,_ ~SC 'BHI'-?.; ~ 
"TH.r .St.AJY~ ,.,,.....,.;.._or SEc:P,c,r, .;z."'-f. -,z,v. ~BE., BH,.,,., •• HERIC'.6..,,. JOIN,,.. 
APPROVE THE' PL~J AN

11
o . .,.:srR

1
vEY .:SN';.....,,.., HE,./co,v. · , 

··~: a ~-i'~-t .. ~ .. 1·· {r i:,,:.':,...,u, .. ·~ ~ ...... ~~ ,a.I - ! •• 

:s-T'"AT£' o~ $O<JTH DA~oT'A} 
$.S. 

COLI,.. ry o~ PEnr,,1,.-,:-,-oH 

tpN -rHIS "THE~ DAl. ,,1- <' r/ .-, • • J 
SE~OllitE' ,..,.c .. ..... • . '.c ·--~""' , ...,..,.,;: f..!'""P~,R:Slt:IYE'D O~F'lt:Elli( 
PC'i!SONA..LL.,,. APP~ .. AR.ED-r." t .,.( :/ ,c::-·! - • r:ric:n<:·,-· ,.,. i "• c:-s 
----------, K.,..,,-O"""N'-ro r--rE o~ .SATIS FACIO""' LY" ,PROVLi. 
l!!JE ..,-HE pER.:,c,,..,,.:,f#\IHO$£' ,.,,,ll.,-,£',S'THEY ~uB.SCRIOED "To 'THE 1o"1,1 

,r,:J"TRV,...,EIV'T ..... ,..,D AC""No,,,,.,L lrDCEO 7"HAT ..,.H~Y EJC.Ecu-rco, 
.SA""'VC ,:o~ TH~ pu,epcsEJ T,-,ER£"1~ Co,.,"r.141,..,£'0. 

:CH va.r1-rr1~;SS M,fH~R.EOr Z HERtu,,rrO SET,...,,.,. H.llir 
A HQ o,,:-,c,AL SEA.Lo~ 

:S~Fi!VEYOR'.5"_ 

.S~caTe .. r Sou~h Oo~c*J 
Ccu" "t5, c ,· r->e,..,.. ,",, .7 7o..., ,r;.:r. . 

• .:::z= E"yp~ Jr?: ~ 0 ...,,,.,d.;, a Re9,$,i-..-ecl -£0,...~ ::,.'"u-~C°6'"• 
here~ c:;e,..T",'-rY- 'l'hOT' T'ht!t Pi'a?'-arid.sur"':Y :::ma-...,,.. he::;Jd .. , ca.;"} 7>-··-e . 
a.,d C:orrec7;- ~..e, ~ ~ 

0L~~ ,... ~--,,-..,~-c,;--c,o"-'=,s~~""•~~~c~,:c,.,.,~ -- -

.s-?'f.Te o..C ,Sourh Oo~o7.i'J 
Co"'"'Y • ..,C F"~,,,, ,'"..:! ~ '7 -fS. •' . 

. c ... ;,"~,.:; 7~e,.J:__.d'!,)"o..C - - IYS'P, 6.,,',. •. .,. "" 
----~---1 • .LA-.! -·,rt:.:r ~i.:Jned o-#-F,ce,.., ptt::• 3ol...., //y" 4,u,oe!a..- £-d 

£r"'-"" ~ J;='ovn Js .Ji-",..,ouC, "Tc. rr.e or .SaT,5-:,e'oc:;J::r- 1:t'"v" .,o...-o..-c..'j: ~ Ue /-h,, 
l!!~r.Sc:ir, a,v-4-o..;-e non-r ~ e .:r-6 .:.~/be~ ~ 'rJ•c: ~7'h ,;., ,;,,..srrvh't~,.~ oM,.J/ 
ac:k,...,ou.1/ed.:!ll:'°'t'ha.,_ ~ e,rec-.,red ,. e .,so,,,-,e -For ?'h~p•""pose.1' T.1.c 
.,;,. co..,"t",. ,;.,e W. . ....,. , r I, 4 ..L , . .,, .. / ...r- ""''----,;.,c~S' l.'V''1ere or, I c:-re;-,,,o St:',.,....,,..,. ,a0,.,J q,..,c,/ 
o ./"7'rC, 1..1 .:S-ttt<l/. ../ 

~7,;.· 
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PLAT SHow,,..,<;;;;.t:.oTS S-J' AHD 
C OF' THE SEf.:,:· ,VEJ':f.;A_HD ~o-r_.S.E'_ A~D 
F:° o,:- ~HE rl~.f4-, ... ~~~;~~:~-~/\Cf~~.et_~!?,i7jf: 

·,,,-,.:JNG.: EA.:1'£1!1?E'-"'=7:'.S.,,:,,,s4:c.TL.O"'AZ'S...;T;a"N: 

;.4';'.fi ~'/{;:;~~f }Tift['·.;,·:· i,~ ~~1~?~' 
. ··;,,.,·N ~R(SJ :•l;::}.C::£ R'rl F"'-ICATE;.,· . . : . ' ... ' 

.:s-r.. re • + Sc 

c .......... ~ -;;+. - "···-~ ... 
1,.,,. .... £x., ce,:ri-k' 'j!i;,.;.."$,:(4e!'p,lo71" 0,. 
and Co..-rf/11>~ . · t\ft~~~-.:~;·:·t··t I. 

sr..n. 0 + s .... ~;. ~~!:Jffr.l:tr~?~;f~~r '~}~~~til .. ,-,{:\JI~. 
c .. .,,.,7>" ,....j: Pa,..,.,,-ro .. } , ·<'··~A;i;·,.t.M4-'~11:';,./ · _..;.·!~-~~( •. ' ·,·J·:.··;,,;;_; 
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,.../ (J · · · 11, _;,. ··:.:u ' ;.; ''· · 1"'··,:·'i-·7Y~ t~~-.,iJ;:;; ·'· r ,,·b,;f, :fl.;,, 
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e w-,?'J.i "'p!l'f.:s."7!'""' ,c: 9.-Fe,t,e,,,_.ppo.,.,,.-,,e-'/,.. .. ,or,-<cJ.,d"l.d.~' "'!c-*""'!.2"'~'-'.?.""...,-,"ha-t'neexsc-..,Ted Tn"' .:,a..-,e -ForTh.,.,,,_.,.,,..,.3 cs There-· 
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an ·.a ::,pu~ 
right' ta.:Confltru~ 

tr.'~ : :~i·:~~~-~:;~~P:~~::n~:~~:~~ a~=~~1:d~f ~th!~~!:~~~~~~!-~~;~ . 
~ ;'.: ~\ft ~=~¥~e::~~~~~~::: ::;-~:;s ~i=d~:::~_;h:~t¢.;t:;:~ ~~~~~_;!~- · 
15, :'fr;··• do'·be,;'etiy ap~~ove:the wi.t:~in,.pl.at -of'. said'.·~-an~.· ~n~.t.P.at. 
1\

1• ~ • ~:.-.: ~~~ ,:d~\fe!;t;op_lD!!l,~t .of, t.his,., l:and-,~hal~.-.c.onf13~ ':t~ ·a.1+ ~i#lting f 'f.i',·' . zonin_g •.• sub.di_yciaion;.al)':1.~ro~~on.·and.' ~!!dimeQt. control. : 

{~; ~~~(:;~~j;!~:~~~~~,~i:2i~~ ,~~~5~:r~:~~-: · · · · . 
~~ ~ '; OffNER1 ant~.m ~en"becZ~!t 
::!-:~ l ·- • • . 

''·• ·'. ' .. OIINBR,~-.l!':,'1,f. f".,<'ttr-6!0$;;) 
~q~ ., .:m.·KucYenbecker · . . 

f~!:J dn the Ji~--·day ~f, ~·1 · ·' · .. l9_IL_~ bef~:r_e me, 
a Hotaiy Pul;iµc, personblly appeare~ Byron ·Keith Kuchenbecker 

:t:l i; }, and Linda Hi':JtUcbenbecker. known ,to me to be the people 
'.c: { , (.~ ;.· de~~ri~/~~i tJ.!&1

• foregoing ina~rll!l'en~ :a_n,q. .. ~Cknow1~!1ged to .. me 

\1_ ,n:r ·th".··m::"J9":~. ,.h~. ~ .... ~·: n~-b ~, 
{~;. ;,~:t·. 1

NOThRY ·~ue[;i:c.!Ji40~3ac ~ 
i}f. tiw" ,Y. ~-r~~}GP.~~ . · . s_=-"l. ,... ........... s>.;,.·..u:z,""'" .. -.'--------~ 
/} ~-~ · .. CBRTIPICA~E'' i?F- ~O~NTY TREASURER_r . . • 

;fi; :J~~: L:~!t~bfj; ii~~!"~!6ri ~~~~;IiJ~ ~=!~~l~~~ri!~~. t~~!' all 
~·:, ,"'!• fully pai-d\,llccOrding to"·records of my office. , ' 

·J ::, . [ Da~ed,,!cl>ia'· -.:{,r;{,,;y of a,.;l -.' • ·. ;, io f:t, , 

:~_:;· !~:·:·~~-··~~1:~~~1· Pirpr/!gt!;~:!u;tf, ~_-·.,.; ·· ?4r1f 
]' f?7~~~fc~Ti OF 'oIRE~~ba OF BOUALiZ:~•non:: :"·· . 
1; ·=-i: 11·. i:l D~ectOr: of Equalization of l'e'nnin!Jton ptJunty, do here.by 
rir\ -k.r.-: certif'.y ·th'at'·I have· on record in my Office a copy:of the 

·.( 
I 

I, Finance Officer '.Of
0

tli& City of .Box: Eld,er,. do hereby certify 
that al1 spec;:i~l ~~~e~sme~tJ 1!f~Ch l!!re liens upon 't1!q .within ::;~~!~e-~ _lands ~e :fu.ll.¥· pa~~ at::cqr~~~1J to ·the ~.:c·ords. of my · 

4;;;~1{~ ·-· ;, j~::-·, 
RE~oLiiT1'c;H ey· GO~RnrNG BOARD, ~ 
Statb of Soµth 1;>aJ(.ot~ · . :: 

~. C9unty. of. ·PepningtQn · .. a~ Ii •.:·.i 

. ~i~;;;~f~~~fh;1i!1!:"iii~~;!ifo:0ili!~d~~:;~f.. · ~~¥· ~;rt'ity 
, ;" ~ ·~' ~: ;:.,_. :!.c .. · .1.t;h~· Coplll!on Counci.U.lt Risbl.ut~ion 

. . . . ··,~i\:~,:;1~·}· .. ; 11r::~~. _ ··.·. 
~t /~=.I~_-t0~~;t:~ii:;h;!* ~!:. ~~~p~;~;. !~;e;t:;.:;;~;;-~~:;::.· :.~;-~~;~~y -~ . 
i)' 1i(/tl;~r;g;-i\~fq~~:g:~!m~~nf"!=~~~-e.t:/'f~.1~P?•~a; .lot .. ·. . . ·:: .. . : ._'o.·~».:,tj'. .. \/' 
l\' .,,\\'.· ,, .. ,c~,&<'~ . S-P.i)o'7"'• • ,.,,.. idb< 
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BLACK HILLS POWER AND LJGHT COMPANY 

JAMES MA TIERN 
'ICE PRESOENT OF AOMINISTRA T:ON 

October 25, i 994 

Mr Dave Semerad 

Rapid City Branch Manager 

WREA 
3250 Hwy 44 E 
Rapid City SD _57701 

Dear Dave: 

P.O. BOX HOO 409 DEADWOOD AVENUE 
RA?IO CITY, SOUTH DAKOTA 57709 

TELEPHONE 
{SiS) :).1"2·1<.te 

This is a follow-up to our telephone conversation that we had on Monday, October 24, 1994. 

Black Hills Power and Light Company (BHP&L) is requesting that West River Electric Association 
allow BHP&L to serve a new service to be constructed by Discount Lumber. This building, 

approximately 20 x 40, will be constructed in the southwest corner of the Discount Lumber property. 
BHP&L currently serves the buildings associated with the Discount Lumber operation. I am 

including a map for your reference. Other details are: 

Nearest WREA 3-phase line is approximately 400 feet to the east of this proposed 
building. 

This will be a type of storage and light work building. iOO amp panel, 3-phase 

120/208. 
Manager of Discount Lumber is Dick Smith. 

Your timely review and approval to allow BHP&L to provide service to this building will be 

appreciated by Discount Lumber & BHP&L. \ 

I will be unavailable for the remainder of this week. Please contact Brian Broucek at 342-3200 for 

your response or if you have any questions. 

Sincerely, 

if:nlr~ 
Jim Mattern 
Vice President of Administration 

jm/cc 
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-­N::m_l',_ ...... - --­............. '"' .. 
PLAT OF LOT I OF K.H.C. SUBDIVISION· AND DEDICATED RIGHT-OF-WAY 

FORMERLY AND U'iCATED IN Tl-£ EAST !5&>' OF LOT A OF THE NWl/4 SEl/4 OF SECTION '5, TIN, RSE, B.H.M., 
RAPID CITY, PENNINGTON COUNTY, SOUTH DAKOTA 

-..... 

!..GT 4 

IIOI -

All major dr..1inage eo1aoment1 1hown heretJn ,hall be kept tn~• ot 
a:11 ob1tructiona including but not liaited to bu1!ding1, wi1a1, 
Jenc:9a, hedgtt1, tree1 iind 1hrub1. The11 ea1ement1 grant to all 
JJUbl.lc o1uthoritioM the right to cun•truct, op•rate, aaa.intain, 
inliolJdCt and rep.tir 1urh i•provuJa1.1nt• and 1tructure1 .:11 Lt dotllma 
uxp~dicnt tu filcilitatu drainagu froa any 1ourcL2. 

Utility and Minor Oro1inaqu Eaaumcnt• - e• on the intor!.or 11d~ 
of ,11) 1idu and :"tllar lot 1Jnu1. 

LaJ z 
flllAII :3 
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tti 
(/) 

~ 
, •• 20d 

f.RJ • ('tiJvh Jaly Rucorded 
lltl • Hoa1urud Thia Survey 
• • •·ound Mofluw.tmt. Al Shown 
• • S,•t flc•h,u Wt th Survuy CaJJ 

Mark~d FISK ENO 1171 

FTRK F.NCHNf.ERJNG, JNC. 
l•,O, BOX 8154 
RAPID f'ITV, SOUTH OAKOTA 577U9 
16l ;1 348-15]8 
PROJECT N01 95-09-Ul 

SutU vy Lanu il8 11hnwn hdruon 
contain• 2l,05rl •quar111 tee:t 
and i1 heruby dedicated a, public 
right ... of•w11y, howttvur, auch , 
1.fodication 1hall not be co"Jttru..:d 
to fflOBI\ a Uon.aU.on of th~ fuu of 
1aid lanJ. 

C'~R'firlCA1'£ o: S°uRV.tYO.R. S\J\\' ol s_uut.h o· ... l!u.l.J CUUJlty ."f lt1.mni1l~tu11 HU 

I, W,11r,•n 1 .. l1uk, R,•.,Jlill:n•J l,.aml Survoyor Nu. 1';'71 in lh1• '·'t,,t,• 111 S11uth Dakot,1, du huruby co1·tify that bulng ,10 o1uth,">rizuLI, I 
mo11.h lh11 ~un•,,y ,u,,I 1,,•11h111 pl,11 ur 1h1• l.Jn1I uhuwu ,lllll 1.h .. •ut.•1·11,,,,111 h••r,· ,11 ,1iul th.at thu tio.lmu tu, In .:sll thin1:1•, true iJJ1d curruct. In 
W11u ... ·st. w1·,,.•f\•1il, 1 !~'"J'••J11t1J Hl't my h,uui "!.~__:,.tfiMt;:~·'l .s .. ,.11 th,~ Z{r/17 l,ly !?~ . .$~c:..mkL , 199S. 

Wtrn·u 1,. t'i!iK, 1•.1;., 1 .. 5. N1.i, li71 ~~ ,r:c?'1ik' : ·-

J, l'Jl.'h•r Vo.111 W11111.·r,li•11 1 J1 h.•111J1.•11l u1 K111°,·ht llum1.· \.'unt1.•r, Inc., ,lu hurcby curtity that Knllcht Hume cuntur Inc. i• tho o~ncr ut thu 
Jbuvc ,l..:1ocr1u1.•i.l l.11, It. ,uul thJt uu h1.•hJl: ut K11 .. 01.•ht 11,JmL• c ... 1,t..•r, 1111.•., J iii,) a1uth1>rizu and do horuby approve the aurvuy ,1ml within 
l'lolt uf , .. ,,1 l.,ml ,,ml thot ,h•,·,·l11pm,•1,1 ,.r · '11• 1 .. 11,I •hal! cuull .-m tu ,111 uxq:,i'llcabla zoning, •ubdlvlalon and ur1111.,11 Jt.d 
~..:1Jim,•n1 1.·111•lru! r .. ·<Jul,1t1un;j. ,::::::\. 

l111•h·r V.111 W111,.w1,h'11 - J•ru1,hlc11t uf K'11,•1.'hl llum" c,~nt .. •r, 1111.·. - Ow111.•r .. __ " • J..~-~~· 
On tl:i& ,1.1v 11: , 191JS, lJcluru ,inf, 1 Hut3ry 11u1Jlic, pur11on-1lly alJpcarod Piatar V,111 Nin,Jurd1.m, k11C'w11 tu m~ 
tu b•• th•_. JJcruon ,1 ... u,criL1•t.l 11, L~~· forc1.1Ui111J 111struml!t1l ,1nU ,,L•i,.r1,wlmh,1c1J to mi: th,1t hu •ignud thu •:amc. 

Notary J•ubl ic .t.:?~ .... ·--' . ."-.11~J..1 ~ - -· -·"· ·-- Hy cummieaion EXIJiru• -· · ..• ,'. /.t •...... 

cE.~txrJC~.i. 2f .sT~.f~·f Aur1f¢~ft)' · .. !i~!ttfji[ '§.Ol!_~~-Oikg~. ");2UnJj ~!_f.U~~-!ni1~.ff=..· !~ 
Thu 101:o1t1on uf thu 1Jrul,Ju.1i1ed .iccuu• road to tho County or St1tu H1\;Jhw11y oi' City Strut:l <111 •hewn huruon i• hl!rcby ,1µproved, Any 
ch•n~c in th1• loc,1tl~ropo•ud.ji'~""~1..,,?lru oddltlon;il awroval. 

Struo• Aut~uru~ /L ~ .. .. Ootu . . ..o.J.J~ .. N...-1..J_f..C. 

~.£1t'f1y'1cATE" ot• coUNTY .TitEAtOai·n-·s:tatU ~1-SCluth--oiiOt"a·_ Ciiiiiiti:-0,-Peiiri"f.ii,Yt.Ori. 118 

1, Truaaurur uf Punnino.ltUn County, du huruby curtify that >1\l taxes which arl! lhma upon thu within 1J.u1,C!ribud landa havu bctm 
fully IJolhl ,'lccurt.lir.>J to tht! record• 'Jf my officu. 

D•tud I.hi• .J. doy of __ <J.s.,T .. ·--• 199~ runninqton County Truo11urur ©~~-,-A,~ 
~Hl'if'!~h.TE .QF' DJRECTOR. o:,· E~YALIZATION . Statu of _south' 0,1knt,1 .. Co!intY oJ .P,4j~~)flijJ~~~=~:~ 

i, Diructor of Equalization of Punnington County, do hurl!by curtify th,1t I h,1v,• on filu iu my offico a CUlJV of tho within du•cribed 
JJlolt ur Lm,1. 

~Hnccl thu /!-Hi do.1y uf --llc:t-·. ·- . . , 1995 l'L•r111i11qton County Oiructor of Equalization .P..w 11,Qc,QO,, 

C 
.•• ,_}! ~4\ .... _/,,~-,---cc-~~!!: ..... , ... ·- . aft/.lJ-.f ... ;,111.,-J.tr 

ER.TJF'ICA.T_E 9.F. FINAN E rfl~.:/:o . sout!' Do.1~ota • count_y .of .J•unnin!Jton a.1i1 

I, Fin .. nc._. Dfticor of thu City of Rapid City, do t,•Jrllb)' certify that o.111 BIJL!Clo.11 
tlnactilJuu ?o.1nd1 an• fully paid according to tho rt:icnrd• or my oHl.-:u. 

.1u11ua11munta which are lien, upon the within 

Do1cud thla LL/I,. Jo.1y of ~-----·-' 1995 Ase,; f'ln,1nci. Orflcur 'lf tho City of Ropit.l City ~~~ 
!, Finance Officur of the City or Rapid City, do huruby 
1995, the Rapid City CoMOn Council dld, b)' ru10Jution 1 

Dated thia lfd_ day of flau,,Jw_ ... ··-' !995 

certify that at an official 11uutlntJ huld on thu --·- day of ---~ 
.:iJJprovu tht: \"lthin plat, /J /'7 // 

Fin.met.• Officu1· of th"' City of Rapid Cit~ 7¥-r ~t""9"'f--

C°ER'TlfICATE OF THE REGISTER OF DE.f!O&_ State of So"th_Oa.kota. _Cour!l,_y_of Penn{lliiton_•a # fi#DG'I'/ 

fpildd 11!, record thia _ _B!!.9 day of~---·~ ... , 1995 at ~'/!! u'clock .. _p_ H~, and rucordod ln Book ..6:l.. of Pl•t• on 
•qo......:i:i-• ~ 

P•nnln9ton county Ro9i1t•r of Deed• -~ __ ~ ---------- Fue1 ...<J/,,1<.LJ,40<.#1<..-----------
1' 
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SER VJNC JN SOUTH DAKOTA, WY0/.,1JNC AND lvfONTAN,A. 

P.O. BOX 14CO, R.4PID CITY, SOUTH DAKOTA 57709 ... AREA CODE 605 .. , TEL 34.2-3200 

Larry and Carol Seitz 
RR 6 Box 3340 
Rapid City SD 57701 

Dear Nr. and Mrs. Seitz: 

July 12, 19 8 4 

Because West River Electric Assn. ha$ facilities adjacent to you at the 
Sunnyside Mobile Home Court (formerly Rest Haven) on Sturgis Road, we are 
requesting them to provide electric service to the rest of the Mobile Home 
Court until we have additional reason to extend our line to your location. 

Your site is in the certified territory of Black Hills Power and Light 
Company, and we reserve the right to serve you at any time in the future. 

Sincere,Iy y/':) ~ 

~~(?fae~, 
Gene Raetz ~ 
District Manager 

cc R. E. Furois 
Jim Pahl 
Doug Mehlhaff 



,----

SERVING IN SOUTH DAKOTA, WY01Wl.i\fC AND lYiONTANA 

P.O. BOX 1400, .RAPID CITY, SOUTH DAKOTA. 57709 ... A .. REA CODE 605 ... TEL. :Jd.2-3200 

Thorval A. Sautter 
WREA 
Box 412 
Wall, SD 57790 

Dear Thor: 

July 12, 1984 
I 

!.' ,· ,, 
I 

Attached is.a copy of my letter to Larry and Carol Seitz. We authorize you to 
provide service until we are closer to their site. At that time, we will pur~hase 
the facilities you install to serve them at the Sun.T1.yside Mobile Home Court. · 

Sin~ely yours, 

ft rd_,, 
Gene Raetz 
District Manager 

cc R.E. Furois 
Jim Pahl 
Doug Mehlhaff 
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WEST·RIVER ELECTRIC ASSOCIATION, INC. 
BOX <I 1'2, WALL. SOUTH DAKOTA ':.TBJ 

Toi: (S:::Sl 1'79·2135 

Mr. Gene Raetz. 
Black Hills Power & Light 
Deadwood Avenue 
Rapid City, SD 57701 

Dear Gene: 

November 7, 1984 

BF\ANCH OFFICE; :tl5'.l EAST HWY. 

RAPID CITY, SOVTH DAKOTA m 

T.n: 16051 lJ.2....(.5; 

By this letter we authorize BHP&L to provide electric service to 
a building housing a truck shed on property of Mr.· Hubert Roth Sr, 
in the "north·~ of Section 16, R8E, TlN. Because the building is in 
the certified service territory·of West River Electric Association 
we reserve the right to pr~vide service to this building at a later 
date when we have facilities closer to the site. 

Sincerely yours, 

Thorval A. Sautter 
Manager 

TAS/jb 

CC: t,µ-. ·Hubert Roth Sr, 4200 Valley Drive 
'-1im Pahl RC Office 
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. ·~es:fioti .J6~., Tti( rum a4j a.cent. ·t_q t.Jl~ w~ .. 9_f _~v..e_ RQt.t\. 

This ,:authorization is given with tho understanding that i.f at 
3Clm0time in the future we havo 'iacilities n~a:r this location 
and wish to take over the service, we can purchase your facilities 
a.t thier depreciated value and no KWH would be given in. exchange for 
this s orl:i ce. 

Sincerely yours. 

'Ib.Qrval A. Sal,ttter 
Ha::nager· 

.ec: Ju Pahl 
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BLACK HILLS POWER AND LIGHT COMPANY 
P.O. BOX 1400 4-09 DEADWOOD AVENUE 

STUART WEVIK 

RAPID CITY AREA MANAGER 
swe••k O blackhillspower.com 

March 24, 2000 

Mr. Dave Semerad 
West River Electric Association 
3250 E. Hwy 44 
Rapid City, SD 57703 

Dear Dave: 

RAPID cm, SOUTH DAKOTA snos 

TELEPHONE 

!GOS> n1,2222 
FAX: (605) n \ ·257J 

This letter is to confirm one of our previous telephone conversations. TCI 
contacted Black Hills Power and Light requesting service to proposed booster stations 
in the Lakota Homes area. I understand these booster stations are located along 
Pahasapa Road, Teton Lane, and Wambli Drive. Black Hills Power and Light 
authorizes West River Electric to provide service to these booster stations. 

This authorization is given with the understanding that if at some time in the 
future Black Hills Power and Light decides to take over this service, we may purchase 
your facilities at their d_epreciated value and no kWh would be given in exchange. 

Sincerely, 

Stuart Wevik 
Rapid City Area Manager 
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SERVING IN soUTH DAxor.1. w·;aM1iG2'·_:AND M01VTANA 
": .. ; .• . ·. . . . 

. " ... : • .. 

P.O. BOX 1400 RAPID CITY, SOUTH DAKOTA· 57709 . A REA. CODE 605 . .. TEL. 342-3200 

·',';· 

The following are customers in ··wREJ\ territory which Black llills 
Power and Light Company has-~ooked up and is serving temporarily 
due to our dis~ribution being closer: 

'Angel Bros. Acct. itll.26.9223.l Heter #68338 
..l}a11 Fi:i:i:pel. ~ c c :t ' .uH.26.9H8 l )~ 12 t e ::i;: #62152 
~eaira: Irucking 1\ee.t:. n:.26.9=559.1 ~!eter Ii 6-&9 8 8 

t1.i l: e Op i ,t...; kcc L. .Hl.S4 • 612:; I l 1fc t e I ~ 5 9 5-44-. 

. ........ 



BLACK HILLS POWER AND LIGHT COMPANY 

EVERETI E. HOYT 
PRES.OENT AND CHEF 
OPERA TNG OFFCER 

Mr. Jim Pahl 
General Manager 

P.O. BOX 1400 625 NINTH STREET 
RAPID CITY, SOUTH DAKOTA 57709 

http'llwww.blacAAtlI=rp.com 
e-!'rla4: evhoyt@blad<hillspow0!'.com 

August 20, 1999 

West River Rural Electric Association 
PO Box 412 
506 Glenn Street 
Wall, SD 57790-0412 

Re: Rapid City Waste Treatment Plant 

Dear Jim, 

TELEP HO HE 
(EDS) 348-17'CO 

(EDS) ~G?'-49 FAX 

We have given careful consideration to your suggestion that Black Hills Power (BHP) 
has somehow violated state law or a prior informal agreement with West River in 
serving approximately 150kw of load added in 1987 at the Rapid City sewage waste 
treatment plant located along Rapid Creek ·east of Rapid City, and I'm sure that it 
comes as no surprise that we do not concur in your position. 

It is my understanding that after a public vote which awarded BHP the right to serve the 
waste treatment facility, BHP began serving the facility when it was initially constructed 
in the 1960s. As a part of the implementation of the assigned service area provisions in 
the 1975 Electric Utility Act, the waste treatment plant was formally considered a 
"frozen customer\ and BHP continued to provide service to the facility under the 
statute which states "Each electric utility shall have the exclusive right to provide 
electric service at retail at each and every [pcation where it is serving a customer as of 
March 21, 1975 .... " :-

It is your contention that when additional load was added at the waste treatment facility 
in 1987, West River was entitled to serve that load because the load was connected 
through a separate electrical entrance on the facility and because the frozen customer 
is located in West River's assigned service area. Again, based on the above statutory 
provision, we believe that BHP has the right to serve a customer as it needs electric 
service - including the customer's load growth. We do not believe that the addition of 
a second electric service entrance for the convenience and cost-savings of the 
customer in this instance is a determinative factor in the right to provide electric 
service. 



( Mr. Jim Pahl 
Page 2 

\ ·-

August 20, "1999 

As a participant in the drafting of the 1975 Electric Utility Act, we recognized that it was 
time to eliminate the costly duplication of electric facilities which had occurred in many 
situations as competing electric suppliers raced to provide service to new customers, 
attempting to claim electric service territory in the process. One of the fundamental 
purposes of the service territory provisions of the '1975 Act was to prevent future 
duplication of facilities. Your position that West River was entitled to serve the load 
growth at the sewage treatment plant in 1987 "flies in the face" of the intent of the 
service territory law in that a situation would be presented in which two electric 
suppliers would build electric distribution facilities to provide service to the same 
facility. 

I am very familiar, Jim, with the situation in Aberdeen more than 20 years ago where a 
corporation built an addition to an existing building owned by a separate corporation, 
and the South Dakota Public Utilities Commission ruled that the electric supplier 
(NWPS) serving the initial customer and facility was not entitled to serve the second 
customer and the new part of the building. The decision was purely political at the PUC 
level, and NWPS chose not to appeal the PUC's decision to the circuit court as there 
were overriding issues for NWPS at that time. I do not believe that the SDPUC would 
reach the same result in that fact situation today, and the underlying factual situation 
has not been litigated. 

I appreciate your advising me, Jim, of several instances where our firms have agreed to 
allow the other supplier to serve new facilities and customers in the vicinity of a frozen 
customer. I .do not believe, however, that agreement of our firms in those instances is 
controlling in the present situation regarding load growth for the waste treatment 
facility. . · 

Jim, we recognize that for sever.al years re~presentatives of BHP and West River have 
discussed a possible trade of the waste treatment facility for other locations more 
contiguous to BHP's service territory. We are certainly willing to continue those 
discussions, Jim, but we do not agree with your daim of a right to serve load growth at 
the waste treatment facility. 

C: John Nooney 




