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BEFORE THE PUBLIC UTILITIES COMMISSION
STATE OF SOUTH DAKOTA

In th Matter of the Application b )
CROWNED RIDGE WIND, LLCf0r G ) Docket EL 19-
Permit ofa Win Energy Facility i )
Grant and Codinglon Counties )

APPLICATION FOR PARTY STATUS
(Application of Timothy Lindgren & Linda Lindgren)

The above named and within identi?ed Proposed Intervenors HO petition the Public
Utilities Commission for allowance of Party status i the above-referenced facility permit
proceeding, pursuant t the provisions of SDCL ? 49-41B-17(3), and ARSD 20:10:22:40, sai
Proposed Intcrvcnors having submitted this request by their counsel, undersigned.

Proposed Intervenor ? Name: A

Timothy Lindgren 16050 464( AVG South Shore, SD 5726

Linda Lind 1605 464 Av?-, South Shore, SD 5726

Proposed Intervenors (fnarried persons) ?l the OWI'l? of 3 occupied dwelling at the
address shown above, and maintain their principal residence upon and at such address. The
address i Withi the boundaries of the P1'0p0se ?Win energy facility? H has been de?ned b)
the Win developer, Crowned Ridge Wind, LLC. (?Applicant?).

Until the close of June 10 2019, Proposed Intervenors W81 parties t 3 certain ?Wind
Farm Lease and Easement Agreement,? effective June 11 2014; this instrument, i favor of
Boulevard Associates, LLC (understood to b 2 ?lssign of Applicant). This document
included Z so-called ?Effects Easement? (Section 5- H ha been outlined i counsel prior
communications to Staff Attorney Edwards (56 letters of June 1 and 12 20 9 each ofwhich i
i the C0mmissi0n?s docket under ?comments and responses?)- The ?Effects Easement,? inter
alia, Woul have permitted Applicant to dump O display ?shadow ?ickgrn (an mam other
attributes O detriments of being close to 8 Wind Farm) ?over and 2101' the Owner?s Prop?1TY

A 3 consequence of the expiration of Applicant? option concerning th l31?0per of
Proposed Intcrvcnors, the recent submissions t the Commission (including Exhibit A55, Exhibit
A__ and Exhibit A68) re?ect the following facts relevant t this Application:

Turbines CR-5 and CR-57 have been eliminated;
Turbine CR-50 will be moved SOl? distance, details unknown; an
Applicant?s Win energy facility i HO projected to display 1 hours, 5 minutes
(annually) of shadow ?icker O the residence of Proposed Intervenors (understood

H being Reaeptor ID CR1 -C3 7- although the suf?x designation should b
?NP,,)

li?ll F ?
Lindgr Affida
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BEFORE THE PUBLIC UTILITIES COMMISSION 
STATE OF SOUTH DAKOTA 

In the Matter of the Application by 
CROWNED RIDGE WIND, LLCfor a 
Permit of a Wind Energy Facility in 
Grant and Codington Counties 

) 
) 
) 
) 

Docket EL19-003 

APPLICATION FOR PARTY STATUS 
(Application of Timothy Lindgren & Linda Lindgren) 

The above named and within identified Proposed Intervenors now petition the Public 
Utilities Commission for allowance of party status in the above-referenced facility permit 
proceeding, pursuant to the provisions of SDCL § 49-4 lB-l 7(3), and ARSD 20: 10:22:40, said 
Proposed Intcrvcnors having submitted this request by their counsel, undersigned. 

Proposed Intervenor's Name: 

Timothy Lindgren 

Linda Lindgren 

Address: 

16050 464th Ave., South Shore, SD 57263 
· . th 
16050 464 Ave., South Shore, SD 57263 

Proposed Intervenors (rnarried persons) are the owners of an occupied dwelling at the 
address shown above, and maintain their principal residence upon and at such address. The 
address is within the boundaries of the proposed "wind energy facility" as has been defined by 
the wind developer, Crowned Ridge Wind, LLC. ("Applicant"). 

Until the close of June 10, 2019, Proposed Intervenors were parties to a certain "Wind 
Farm Lease and Easement Agreement," effective June 11, 2014; this instrument, in favor of 
Boulevard Associates, LLC (understood to be an assignor of Applicant). This document 
included a so-called "Effects Easement" (Section 5.2), as has been outlined in counsel's prior 
communications to Staff Attorney Edwards (see letters of June 11 and 12, 2019, each of which is 
in the Commission's docket under "comments and responses"). The "Effects Easement," inter 
alia, would have permitted Applicant to dump or display "shadow flicker" (and many other 
attributes or detriments of being close to a Wind Farm) "over and across the Owner's Property." 

As a consequence of the expiration of Applicant's option concerning the property of 
Proposed Intcrvenors, the recent submissions to the Commission (including Exhibit A55, Exhibit 
A59, and Exhibit A68) reflect the following facts relevant to this Application: 

• Turbines CR-56 and CR-57 have been eliminated; 
• Turbine CR-50 will be moved some distance, details unknown; and 
• Applicant's wind energy facility is now projected to display 16 hours, 5 minutes 

(annually) of shadow flicker on the residence of Proposed Intervenors (understood 
as being Receptor ID CRJ-C37-P, although the suffix designation should be 
''NP"). 

Exhibit 3 
Lindgren Affidavit 
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Proposed Intervenors continue to maintain that the) are the exclusive owners, i fee
simple, of th pr0P?1' and residence at the address indicated, and th?y have given OV t
Applicant 11 right O entitlement (i form of 8 easement, grant, lease 0 servitude) to make H
llS of the p1~()p6 that i adverse to the interests of Proposed Intervenors, 3. unwelcome
invasion of the continued enjoyment of their prOp61't

It i recognized that by the terms of ARSD 2O:1O:22:4 the application for P- status i
t0 b ?led Withi 6 days of the date from the date the facility siting application W3 ?led. This
Application COIT well after that point. But, this application i made Withi 60 days of the date
o Whic i becamse clear that Applicant ha Tl contractual O other right vested b 1a O
blessed b the issuance of ? siting permit to dump O dispose of the resulting ?shadow ?icker?
(?nd other detriments) upon the prOpe? and residence of Proposed Intervenor. Likewise, this
Commission has I1 authority to aPPT0 an) Pmposal of APPlican for the in?iction of ?shadow
?icker? upon these PGFSO

Thus, Timothy Lindgren and Linda Lindgren seek the right to gain Part3 status, and E l
consequence thereof, to further appear and participate i an) remaining phases of this
proceeding, including the right of appeal to Circuit Cou? of the C0mmissi0n?s forthcoming
decision and 21 issued siting permit t Crowned Ridge Wind, LLC that purports to take the
interests of these fee OW11 and re-confer them upon APPlicant H an inherent privilege of the
siting permit.

Thes premises considered, Proposed Intervenors, each oflhem, Pray accordingly.

Dated at Canton, South Dakota, this 13t day of June, 2019.

Respectfully submitted,

/? A.J. Swanson
A.J. Swanson
State Bar of South Dakota # 1680

A.J. Swanson
ARVID J SWAN P.C.
27452 4821 Ave
Canton, S 57013
605-743-2070
E-mail: ai@a|'swanson.c0m

Attorney for Proposed Intervenors,
TIMOTHY LINDGREN and LINDA LINDGR E

A pplica for Part) Status, EL19- 003
2
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Proposed Intervenors continue to maintain that they are the exclusive owners, in fee 
simple, of the property and residence at the address indicated, and they have given over to 
Applicant no right or entitlement (in form of an easement, grant, lease or servitude) to make a 
use of the prope1ty that is adverse to the interests of Proposed Intervenors, an unwelcome 
invasion of the continued enjoyment of their property. 

It is recognized that by the terms of ARSD 20:10:22:40, the application for party status is 
to be filed within 60 days of the date from the date the facility siting application was filed. This 
Application comes well afler that point. But, this application is made within 60 days of the date 
on which it becamse clear that Applicant has no contractual or other right - vested by law, or 
blessed by the issuance of a siting permit - to dump or dispose of the resulting "shadow flicker" 
(and other detriments) upon the property and residence of Proposed Intervenor. Likewise, this 
Conunission has no authority to approve any proposal of Applicant for the infliction of "shadow 
flicker" upon these persons. 

Thus, Timothy Lindgren and Linda Lindgren seek the right to gain party status, and as a 
consequence thereof: to further appear and participate in any remaining phases of this 
proceeding, including the right of appeal to Circuit Court of the Commission's forthcoming 
decision and any issued siting permit to Crowned Ridge Wind, LLC that purports to take the 
interests of these fee owners and re-confer them upon Applicant as an inherent privilege of the 
siting permit. 

These premises considered, Proposed Intervenors, each offhem, pray accordingly. 

Dated at Canton, South Dakota, this 13th day ofJune, 2019. 

A.J. Swanson 
ARVID J. SWANSON, P.C. 
27452 482nd Ave. 
Canton, SD 57013 
605-743-2070 

Respectfully submitted, 

/s/ A.J. Swanson 
A.J. Swanson 
State Bar of South Dakota# 1680 

E-mail: ai@ajswanson.com 

Attorney_for Proposed Intervenors, 
TIMOTIIY LINDGREN and LINDA LlNDGREN 

Application for Pai"ty Status, EL19-003 
- 2 -
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20:10:22:40. Application for Party status. A govemmental agency, p?1?SO O
nonpro?t organization, H speci?ed in SDCL 49-41B-17(2) and (3), shall be granted Party

status in 8 proceeding commenced pursuant to SDCL 49-41B upon applying in writing t0
the commission O 3 form provided b the commission.

The application shall contain the following:

(1) Date;
(2) Veri?ed signature of the applicant; and
(3) A statement requesting parry status.

The application shall be ?led Within 60 days from the date the facility siting

application is ?led.

Source: 9 SDR 55, effective November 7, 1982; 1 SDR 151, 1 SDR 155,
effective July 1 1986; 32 SDR 109, effective December 26, 2005.

General Authority: SDCL 49-41B-35(2).
Law Implementeqlz SDCL 49-41B-17(1)(2)(3)?

Filed: 11/8/2019 9:45 AM CST Codington County, South Dakota 14ClV19-000303

20:10:22:40. Application for party status. A governmental agency, person, or 
nonprofit organization, as specified in SDCL 49-41B-17(2) and (3), shall be granted party 
status in a proceeding commenced pursuant to SDCL 49-41B upon applying in writing to 
the commission on a form provided by the commission. 

The application shall contain the following: 

(1) Date; 
(2) Verified signature of the applicant; and 
(3) A statement requesting party status. 

The application shall be filed within 60 days from the date the facility siting 
application is filed. 

Source: 9 SOR 55, effective November 7, 1982; 12 SDR 151, 12 SDR 155, 
effective July 1, 1986; 32 SOR 109, effective December 26, 2005. 

General Authority: SDCL 49-41B-35(2). 
Law Implemente~: SDCL 49-41B-17(1)(2)(3). 

Filed: 11/8/2019 9:45 AM CST Codington County, South Dakota 14CIV19-000303 
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BEFORE THE PUBLIC UTILITIES COMMISSION

OF THE STATE OF SOUTH DAKOTA

1 THE MATTER OF THE APPLICATION ' TOIHTT DENYING LATE-FILED
B ll] i{0)'A'| H RIDGE WIND, LLC FOR A ) APPLICATION FOR PARTY

PERMIT OF A HJIEJ EN ERGY FACILITY P STATUS
It GRANT M i CODINGTON COUNTIES >

I EL19-003

O January 30 2019, the South Dakota Public Utilitie Commission (Commission)
received an Application fo F Facilit Permit fo ? win energy facilit (Application fro Crowned
Ridge Wind LL (Crowned Ridge O Applicant) T COHSTT E win energy conversion facilit t
be located i Grant County and Codington County, South Dakota (Projecl)- Th? Project woul be
situated O approximately 53,186-acres i the townships o Waverly Rauville Leola Germantown,
Tr0y Stockholm, Twi Brooks, and Mazeppa? South Dakota. The total installed capacity o the
Project woul H exceed 300 megawatts (MW o nameplate capacity. The Pmposed Project
includes u to 130 win turbine generators, 80065 roads t turbines and associated facilities
underground 34.5-kilovolt (R electrical collector lines underground fibenoptic cable, Q 34.5-kV
to 346- collection substation. OI1 permanent meteorological tower, and an operations and
maintenance facility The Project Wi utiliz the Crowned Ridge 34-mile 230-kV generation tie lin
and HE reactive power compensation substation t TF8 the electricity fro the Project's
collector substation to the Project's point o interconnection located at the Bi Stone South 230- v
Substation, which i owned b Otter Tai Power Company- Applicant has executed E power b
purchase agreement wit Northern States Power Company (NSP t sel NSP the ful output of the
Project. The Project i expected 1 be completed i 2020. Applicant estimates the total CO O the 1
Project t be $400 millio

L

O January 31 2019. the Commission electronically transmitted notice of filin and the
intervention deadline o Apri 1 20 9 t interested persons and entities D the Commission's PU E
Weekly Filing electronic listserv. O February 6 2019. the Commission issued Notic o
Application Order for and Notice o Public Inpu Hearing; Notice o Opportunity K A|0P| fo Pa?y
Status. O February 22 2019. the Commission issued an Order Assessing Filin Fee; Order
Authorizin Executive Director t Enter int 3 Consulting Contracts; Order Granting Party Status.
O Marc 20 2019, ' publi inpu hearing WE held scheduled. O Marc 21 2019, the
Commission issued an Order Granting Pam! Status. O Marc 25 2019, Patrick Lync file an l
Applicatio for Pa?y Status. O Marc 26, 2019, Commission staff file ' Motio fo Procedural
Schedule. On March 27 2019, Crowned Ridge file it Responses t the Motio fo Procedural 3

JSchedule. O March 28 2019. lnlervenors file ' Response t Crowned Ridge's Response t the
Motio fo Procedural Schedule. O Apri 5 20 9 the Commission issued ?- Order Granting Pa?y
Status; Order Establishing Procedural Schedule. On Apri 25 2019. lntervenors ?led E Motio I
Den) and Dism On Apri 30 2019, the Commission issued an Order fo and Notic o Motio
Hearing o Less Than 1 Days Notice On Apri 30 2019, Commission staff and Crowned Ridge
each ?led E Response t Motio I Den) and Dismiss, O Ma 6 2019, Intervenors file Reply
Brie i Suppori o Motio t Deny and Dismiss. O Ma) 10 2019, the Commission issued an
Order Denying Motio i Deny and Dismiss; Order T Amend Application O Ma 10 2019, the
Commission also issued an Order fo and Notice o Eviclentiar Hearing. O Ma 17 2019,
lniervenors file E Second Motio t DE and Dismiss. O Ma 23, 2019, Commission staff file

Request fo Exception to Procedural Schedule and Crowned Ridge file it Response t
Inten/enors Second Motio i Den) and Dismiss and '1 E P?r o It response, Crowned Ridge
requested : Motio I Strike On MQ 28 2019, Intewenors ?led Repiy Brie and Motio [ Take
Judicial Notice

EX|1ib_iI 4

Lindgr A?ida
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BEFORE THE PUBLIC UTILITIES COMMISSION 
OF THE STATE OF SOUTH DAKOTA 

IN THE MATTER OF THE APPLICATION ) 
BY CROWNED RIDGE WIND, LLC FOR A ) 
PERMIT OF A WIND ENERGY FACILITY ) 
IN GRANT AND CODINGTON COUNTIES ) 

) 

ORDER DENYING LATE-FILED 
APPLICATION FOR PARTY 

STATUS 

EL 19-003 

On January 30, 2019, the South Dakota Public Utilities Commission (Commission) 
received an Application for a Facility Permit for a wind energy facility (Application) from Crowned 
Ridge Wind, LLC (Crowned Ridge or Applicant) to construct a wind energy conversion facility to 
be located in Grant County and Codington County, South Dakota (Project). The Project would be 
situated on approximately 53, 186-acres in the townships of Waverly, Rauville, Leola, Germantown, 
Troy, Stockholm, Twin Brooks, and Mazeppa, South Dakota. The total installed capacity of the 
Project would not exceed 300 megawatts (MW) of nameplate capacity. The proposed Project 
includes up to 130 wind turbine generators, access roads to turbines and associated facilities, 
underground 34.5-kilovolt (kV) electrical collector lines, underground fiber-optic cable, a 34.5-kV 
to 345-kV collection substation, one permanent meteorological tower, and an operations and 
maintenance facility. The Project wlll utilize the Crowned Ridge 34-mile 230-kV generation tie line 
and a new reactive power compensation substation to transmit the electricity from the Project's 
collector substation to the Project's point of interconnection located at the Big Stone South 230-kV 
Substation, which is owned by Otter Tail Power Company. Applicant has executed a power 
purchase agreement with Northern States Power Company (NSP) to sell NSP the full output of the 
Project. The Project is expected to be completed in 2020. Applicant estimates the total cost of the 
Project to be $400 million. 

On January 31, 2019, the Commission electronically transmitted notice of the filing and the 
intervention deadline of April 1, 2019, to interested persons and entities on the Commission's PUC 
Weekly Filings electronic listserv. On February 6, 2019, the Commission issued a Notice of 
Application; Order for and Notice of Public Input Hearing; Notice of Opportunity to Apply for Party 
Status. On February 22, 2019, the Commission issued an Order Assessing Filing Fee; Order 
Authorizing Executive Director to Enter into a Consulting Contracts; Order Granting Party Status. 
On March 20, 2019, a public input hearing was held as scheduled. On March 21, 2019, the 
Commission issued an Order Granting Party Status. On March 25, 2019, Patrick Lynch filed an 
Application for Party Status. On March 26, 2019, Commission staff filed a Motion for Procedural 
Schedule. On March 27, 2019, Crowned Ridge filed its Responses to the Motion for Procedural 
Schedule. On March 28, 2019, lntervenors filed a Response to Crowned Ridge's Response to the 
Motion for Procedural Schedule. On April 5, 2019, the Commission issued an Order Granting Party 
Status; Order Establishing Procedural Schedule. On April 25, 2019, lntervenors filed a Motion to 
Deny and Dismiss. On April 30, 2019, the Commission issued an Order for and Notice of Motion 
Hearing on Less Than 10 Days' Notice. On April 30, 2019, Commission staff and Crowned Ridge 
each filed a Response to Motion to Deny and Dismiss. On May 6, 2019, lntervenors filed a Reply 
Brief in Support of Motion to Deny and Dismiss. On May 10, 2019, the Commission issued an 
Order Denying Motion to Deny and Dismiss; Order to Amend Application. On May 10, 2019, the 
Commission also issued an Order for and Notice of Evidentiary Hearing. On May 17, 2019, 
lntervenors filed a Second Motion to Deny and Dismiss. On May 23, 2019, Commission staff filed 
a Request for Exception to Procedural Schedule and Crowned Ridge filed its Response to 
lntervenors Second Motion to Deny and Dismiss and, as a part of Its response, Crowned Ridge 
requested a Motion to Strike. On May 28, 2019, lntervenors filed a Reply Brief and Motion to Take 
Judicial Notice. 

Exhibit 4 
Lindgren Affidavit 
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The evidentiary hea?ng W8 held scheduled, beginning O June 11 2019. and
concluding o June 12 2019. On June 12 2019, the Commission issued '- Order Granting
Request fo Exception to Procedural Schedule; Order DenyiI1 Motio t Take Judicial Notice
Order Denyin Motio to Strike.

O June 13 2019, the Commission received El Applicatio for Pam Status fro Timoth
and Lind Lindgren On June 18 2019. the Commission issued an Order Setting Post-Hearing
Briefin Schedule and Decision Date. O June 18 2019, Commission staff ?led it Response 1
Lat Applicatio for Parly Status. O June 19 2019, Intervenors file F email regarding the Late
Applicatio fo Pa?y Status.

The Commission has jurisdiction OV this matter pursuant I SDC Chapters 1- and 49-
41B and ARSD Chapters 2011010 and 20:10:22. The Commission may rG| upon any O al o
these O other laws o this state i making it determination.

A it regularly scheduled meeting on June 25 2019, the Commission considered this
matter. Crowned Ridge di not ?PPOse the grantin9 o the late- Application for Party Status
provided the record k'A' 71 opened 1 permit an} HE evidence.

ARSD 20:10:01:15I01.02 addresses late-?led interventions. The Commission has the
discretion t grant O den? late- petitions ( intervene. The Commission finds that the
intervemion woul unduly prejudice the rights o other parties t the proceeding O be detrimental
to the publi interest. The Commission voted to de? the late-?led Applicatio for Pa?y Status. [
i therefore

ORDERED, that the late- Application fo Party Status i hereby denied.

Dated at Pierre, South Dakota, this
9-4??

d5) o June 2019

CERTIFIC O EIIWE B ORDER OF THE COMMISSION:

Th undersig here cer?? lh thi
ducumenl has been sewed today al GARY HANSON, Chairman

dock servi lis eleclronic O b ma Dissenti

B
CHRIS

N LSO ,

Commissioner

Dat

Q@Q@Z?
2 /

KR F G C missi B
(OFFIC SEA
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The evidentiary hearing was held as scheduled, beginning on June 11, 2019, and 
concluding on June 12, 2019. On June 12, 2019, the Commission issued an Order Granting 
Request for Exception to Procedural Schedule; Order Denying Motion to Take Judicial Notice; 
Order Denying Motion to Strike. 

On June 13, 2019, the Commission received an Application for Party Status from Timothy 
and Linda Lindgren. On June 18, 2019, the Commission issued an Order Setting Post-Hearing 
Briefing Schedule and Decision Date. On June 18, 2019, Commission staff filed its Response to 
Late Application for Party Status. On June 19, 2019, lntervenors filed an email regarding the Late 
Application for Party Status. 

The Commission has jurisdiction over this matter pursuant to SDCL Chapters 1-26 and 49-
418, and ARSD Chapters 20:10:01 and 20:10:22. The Commission may rely upon any or all of 
these or other laws of this state in making its determination. 

At its regularly scheduled meeting on June 25, 2019, the Commission considered this 
matter. Crowned Ridge did not oppose the granting of the late-filed Application for Party Status 
provided the record was not opened to permit any new evidence. 

ARSD 20: 10:01 :15:01.02 addresses late-filed interventions. The Commission has the 
discretion to grant or deny late-filed petitions to intervene. The Commission finds that the 
inteNention would unduly prejudice the rights of other parties to the proceeding or be detrimental 
to the public interest. The Commission voted to deny the late-filed Application for Party Status. It 
is therefore 

ORDERED, that the late-filed Application ~arty Status is hereby denied. 

Dated at Pierre, South Dakota, this ¥ day of June 2019. 

CERTIFICATE OF SERVICE 

The unclersignecl hereby certifies that this 
clocumenl has been servecl loday upon all 
parties of record in this docket, as listed on the 
docket service list, eleclronically or by mail. 

··1~~ 
Date: or,/e{?&,//9 

r 7 
(OFFICIAL SEAL) 

BY ORDER OF THE COMMISSION: 

GARY HANSON, Chairman 

Diss~ 

CHR~~~ner 
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Policies
Appropriate setbacks wil be determined protect residential B|'68 and land USE fro
potential adverse impact o Towers and Telecommunications Facilities
Appropriate measures wil be taken t minimiz adverse visual impact o Towers and
Telecommunications Facilitie through careful design, siting landscaping, and innovative
camou?aging techniques.
Codington County QHCOU the shared use/collocation o Towers and Antenna Suppo?
Structures 3 " Primar optio rather than construction o additional single-use Towers.
Codington County promotes and 6|?IOOU utilizatio o technological designs that wil
either eliminate O reduce the need fo erection o Fl Tower structures I suppon antenna
and Telecommunications Facilities
Codington County requires aPPl?0priat construction methods, setbacks, and planning fo
the maintenance, repair, and decommissioning o towers to avoid potential damage ?(
properly caused b Towers and Telecommunications Facilities b ensu?ng such SUUCMF
F= soundly and carefully designed, constructed, modified maintained, and removed when
H Io used O G determined { be structurally unsound.
Al such towers are required ( meet the regulations for such towers imposed b al state
and federal entities, includin but not limite to the Federal Communications Commission,
the Federal Aviatio Administration, Unite States Fis and Wildlif Service, and South
Dakota Department o Transportation.

Win Energy Systems

Codington County, due ? it topography and climate, i o?en identifie ? 5 desirable fo the
location o win energy generation Pfojects. Althoug T such Pmjects have been initiate i
Codington County at this time, neighboring counties have permitted these Prvjects. These Projects
provide . renewable SOUT o ener9 1 supplement the eneI'Q already provided t consumers.
I addition I generating ene- these structures also generate income fo the Pmpe OWH o
sites where an individua win tower i located. Codington County suppons the endeavor o win
ener9 generation and acknowledges that careful consideration 9093 int the Plannin o these
systems t mOS efficientl generate electrical GFIEF withi ' speci?ed area. However, each
PTOje must be considered i the context o it O zoning district at the county level Codington
County wil consider O E C88 b C88 bases considerations for mitigatio and maintenance o
sites fo site preparation, livestock proteciion, fences, access, dust control maintenance o roads
du?ng construction, and erosion and sediment control. Projects wil also be required t protect
adjacent properties fo potential safety hazards o turbines, electromagnetic interference, K wel
Q noise. Codington County wil also review lighting turbine 5pECin collector and feeder lines,
tower height and clearance, and decommissioning O abandonment plans fo win energy systems
before permittin ?l 8|'? fo these Projects. Win energy Projects are expected to be permitted i
accordance wit al state and federal regulations. Once site has been permitted b the Board o
Adjustment, the administrative officia i authorized t issue permits fo individua structures,
includin but not limite to towers and utilit stations, provided the) conform t the origina site
p|3n

7

E_XLiLt E \
Lindgr Af?da\ I
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Policies 
• Appropriate setbacks will be determined protect residential areas and land uses from 

potential adverse impact of Towers and Telecommunications Facilities. 
• Appropriate measures will be taken to minimize adverse visual impact of Towers and 

Telecommunications Facilities through careful design, siting, landscaping, and innovative 
camouflaging techniques. 

• Codington County encourages the shared use/collocation of Towers and Antenna Support 
Structures as a primary option rather than construction of additional single-use Towers. 

• Codington County promotes and encourages utilization of technological designs that will 
either eliminate or reduce the need for erection of new Tower structures to support antenna 
and Telecommunications Facilities. 

• Codington County requires appropriate construction methods, setbacks, and planning for 
the maintenance, repair, and decommissioning of towers to avoid potential damage to 
property caused by Towers and Telecommunications Facilities by ensuring such structures 
are soundly and carefully designed, constructed, modified, maintained, and removed when 
no longer used or are determined to be structurally unsound. 

• All such towers are required to meet the regulations for such towers imposed by all state 
and federal entities, including but not limited to the Federal Communications Commission, 
the Federal Aviation Administration, United States Fish and Wildlife Service, and South 
Dakota Department of Transportation. 

Wind Energy Systems 

Codington County, due to its topography and climate, is often identified as a desirable for the 
location of wind energy generation projects. Although no such projects have been initiated in 
Codington County at this time, neighboring counties have permitted these projects. These projects 
provide a renewable source of energy to supplement the energy already provided to consumers. 
In addition to generating energy, these structures also generate income for the property owners of 
sites where an individual wind tower is located. Codington County supports the endeavor of wind 
energy generation and acknowledges that careful consideration goes into the planning of these 
systems to most efficiently generate electrical energy within a specified area. However, each 
project must be considered in the context of its own zoning district at the county level. Codington 
County will consider on a case by case bases considerations for mitigation and maintenance of 
sites for site preparation, livestock protection, fences, access, dust control, maintenance of roads 
during construction, and erosion and sediment control. Projects will also be required to protect 
adjacent properties for potential safety hazards of turbines, electromagnetic in_terference, as well 
as noise. Codington County will also review lighting, turbine spacing, collector and feeder lines, 
tower height and clearance, and decommissioning or abandonment plans for wind energy systems 
before permitting an area for these projects. Wind energy projects are expected to be permitted in 
accordance with all state and federal regulations. Once a site has been permitted by the Board of 
Adjustment, the administrative official is authorized to issue permits for individual structures, 
including but not limited to towers and utility stations, provided they conform to the original site 
plan. 

Exhibit 5 
Li~dgren Affidavit 
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Policies
APPf0priate setbacks wil be determined protect adjacent properties, roadways and
residences fro potential noise, destruction, O other potential adverse impacts o towers.
Maximu noise levels shall be established for eneF9 systems.

Applicants shall implement Pla that minimizes erosion, compaction and site disturbance.
Applicants shall implement Z Pla that accounts fo the protection o livestock and the
replacement o fences whic are destroyed i the COUT o construction.
Applicants fo win eneF9 systems 3 expected t take financial responsibility fo road
improvements, and maintenance necessitated b traffi and site disturbance associated
wit the construction O operation o the win energy system. AN conditions includin bu
not limite to bonds, insurance, hau road agreements, maintenance agreements, private
roads, and dust control ITIGESU ma be utilize to meet this PO|ic
Win {OWE shall be lighte i accordance wit Federal Aviatio Administration
requirements.
Win enefgy systems shall not CBU electromagnetic interference contraw to Federal
Communications Commission reg O other law
Appr?priate minimu spacing shall be established fo win turbines.
Regulations shall be adopted regarding the placement o collector and feeder lines.
Applicants shall provide plans fo the decommissioning o the win energy system whic
wil include plans fo site restoration and abandoned turbines.
Minimu ground clearance shall be establish ed for blade height
Maximu noise levels t be heard at the prOpe|'t lin o the site wit win tower.
Win Enef9 Systems shall meet al applicable state and federal regulations regarding win
energy systems, energy generation, and enef9Y transmission.
Applicants shall demonstrate that stormwater run- upon fina construction and grading
shall not exceed pre-construction stormwate run- volumes and/or negatively affect
adjacent landowners.

Shelterbelts:

Shelterbelts 3 encouraged i Codington County to protect structures fro wind limi win
erosion, slow the ?ow o run- water, and provid habitat fo wil Qame The placement o
shelterbelts can affect adjacent PF0perty |v|an o the benefits o shelterbelts CE lead to damage
i Pffipe precautions a not taken. Shelterbelts can lead I GXCS accumulation of SHO O
roads. I certain instances the P|8ntin o trees adjacent t F rig ht-of- can Greatl increase the
amount o maintenance required t keep SHO of o the road. Shelterbelts can also trap and Pil
SHO o adjacent prOPE- I agriculturall used prQpeFl this can lead to delayed planting and/or
decreased production. Further, shelterbelts, upon maturation, become home I various forms o
wildlif Shelterbelts planted close to roads decrease visibilit o on-coming traffi O roadways
and create an elevated ris o collisio wit deer and other Qame Codington County
acknowledges that U6 plantings and shelterbelts have different Purposes and effects i differen
Paris o the county. I residential areas, i ma} be preferential t plant trees O propem? lines
whereas i agricultural BFE the above described problems may OCC

Policies
Codington County wil establish minimu shelterbelt setbacks fo each zoning district

7
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Policies 
• Appropriate setbacks will be determined protect adjacent properties, roadways and 

residences from potential noise, destruction, or other potential adverse impacts of towers. 
• Maximum noise levels shall be established for wind energy systems. 
• Applicants shall implement a plan that minimizes erosion, compaction and site disturbance. 
• Applicants shall implement a plan that accounts for the protection of livestock and the 

replacement of fences which are destroyed in the course of construction. 
• Applicants for wind energy systems are expected to take financial responsibility for road 

improvements, and maintenance necessitated by traffic and site disturbance associated 
with the construction or operation of the wind energy system. Any conditions including but 
not limited to bonds, insurance, haul road agreements, maintenance agreements, private 
roads, and dust control measures may be utilized to meet this policy. 

• Wind towers shall be lighted in accordance with Federal Aviation Administration 
requirements. 

• Wind energy systems shall not cause electromagnetic interference contrary to Federal 
Communications Commission regulations or other law. 

• Appropriate minimum spacing shall be established for wind turbines. 
• Regulations shall be adopted regarding the placement of collector and feeder lines. 
• Applicants shall provide plans for the decommissioning of the wind energy system which 

will include plans for site restoration and abandoned turbines. 
• Minimum ground clearance shall be established for blade height. 
• Maximum noise levels to be heard at the property line of the site with a wind tower. 
• Wind Energy Systems shall meet all applicable state and federal regulations regarding wind 

energy systems, energy generation, and energy transmission. 
• Applicants shall demonstrate that stormwater run-off upon final construction and grading 

shall not exceed pre-construction stormwater run-off volumes and/or negatively affect 
adjacent landowners. 

Shelterbelts: 

Shelterbelts are encouraged in Codington County to protect structures from wind, limit wind 
erosion, slow the flow of run-off water, and provide habitat for wild game. The placement of 
shelterbelts can affect adjacent property. Many of the benefits of shelterbelts can lead to damage 
if proper precautions are not taken. Shelterbelts can lead to excess accumulation of snow on 
roads. In certain instances the planting of trees adjacent to a right-of-way can greatly increase the 
amount of maintenance required to keep snow off of the road. Shelterbelts can also trap and pile 
snow on adjacent property. In agriculturally used property, this can lead to delayed planting and/or 
decreased production. Further, shelterbelts, upon maturation, become home to various forms of 
wildlife. Shelterbelts planted close to roads decrease visibility of on-coming traffic on roadways 
and create an elevated risk of collision with deer and other game. Codington County 
acknowledges that tree plantings and shelterbelts have different purposes and effects in different 
parts of the county. In residential areas, it may be preferential to plant trees on property lines, 
whereas in agricultural areas the above described problems may occur. 

Policies: 
• Codington County will establish minimum shelterbelt setbacks for each zoning district. 
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11 Towers.

8 Colo and Finish The finis ofthe exterior surface shall b non-re?ective and no n-glass.

b Al towers shall be tubular design.

12 Noise.
8 Noise leve generated b win energy system shall no exceed 50 dBA HVGFB A

weighted Sound PFGSS leve effects at the PF0pert lin o existin FI participating
residences, businesses, and building owned and/or maintained b ' govern me entity

b Noise leve measurements shall b made wit sound leve meter using the A-weighti
scale, i accordance wit standards pro b the American Natio Standards
lnstitute A L9 measurement shall b used and have f measurement pe?od H less
than ten minutes unless otherwise specified b the Board o Adjustme

13 Flicke Analysis. A Flicke Analysis shal include the duration and locatio o flicke potential
fo al schools, churches, businesses and occupied dwellings withi Z one (1 mil radius of
each turbine withi k PT0jec The applicant shall provide ' site map identifyin the Ioca?ons
o shadowflicker that ma) be caused b the Pf?ject and the expected duratio of the flicke
at these locations fro sun-rise to sun-set OV the COUF o ? y92r The analysis shall
account for to but not for obstacles such GCCSSS structures and trees. Flicke
at any receptor shall I'| exceed thirt (30 hours Pe Yea withi the analysis area.

8 Exceptio The Board of Adjustment may allo for E greater amount o flicke than
iden??ed above i the Participating O non-participating landowners agree t said amount
o flicker I approved, such agreement i t be recorded and file wit the Codington
County Zoning Officer Said agreeme nt shall be binding upon the heirs, SUCCSSSO and
assigns of the titl holder and shall Pass wit the land.

14.Permit Expiration The permit shall become voi i e?her I1 construction desc?bed i the
applicatio has commenced withi three (3 years o issuance; O i : State Permit fro the

South Dakota Publi Utilit Commission has no been issued withi tw (2 years o issuance.

15.|nf0rmation Required t Obtain l Permit.

3 Boundaries o the site PF0posed fo WES and associated facilitie O Unite States
Geological Survey ME O other mB E aPPf0priate.

b Ma o easements for WES; and affidavi attesting that HSCSSSG easement agreements
wit landowners have been obtained.

C Ma includin a residential structures, businesses, churches, and buildings
owned and/or maintained b l governmental entity withi OH (1 mil of the Pmject ZFS

d Preliminary map o sites for WES, 300688 roads and collector and feeder lines Final map
o sites fo WES. GCCG roads and utilit line i required prio t issuance o any buildin
permits associated wit the conditional US permit

6 Loca?on o other WES i general area.

Q_l1i_bit Y \
Lindgr Affida
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11. Towers. 

a. Color and Finish. The finish of the exterior surface shall be non-reflective and non-glass. 

b. All towers shall be tubular design. 

12. Noise. 
a. Noise level generated by wind energy system shall not exceed 50 dBA, average A­

weighted Sound pressure level effects at the property line of existing non participating 
residences, businesses, and buildings owned and/or maintained by a governmental entity. 

b. Noise level measurements shall be made with a sound level meter using the A-weighting 
scale, in accordance with standards promulgated by the American National Standards 
Institute. An L90 measurement shall be used and have a measurement period no less 
than ten minutes unless otherwise specified by the Board of Adjustment. 

13. Flicker Analysis. A Flicker Analysis shall include the duration and location of flicker potential 
for all schools, churches, businesses and occupied dwellings within a one (1) mile radius of 
each turbine within a project The applicant shall provide a site map identifying the locations 
of shadow flicker that may be caused by the project and the expected durations of the flicker 
at these locations from sun-rise to sun-set over the course of a year. The analysis shall 
account for topography but not for obstacles such as accessory structures and trees. Flicker 
at any receptor shall not exceed thirty (30) hours per year within the analysis area. 

a. Exception: The Board of Adjustment may allow for a greater amount of flicker than 
identified above if the participating or non-participating landowners agree to said amount 
of flicker. If approved, such agreement is to be recorded and filed with the Codington 
County Zoning Officer. Said agreement shall be binding upon the heirs, successors, and 
assigns of the title holder and shall pass with the land. 

14.Permit Expiration. The permit shall become void if either no construction as described in the 
application has commenced within three (3) years of issuance; or if a State Permit from the 
South Dakota Public Utility Commission has not been issued within two (2) years of issuance. 

15.lnformation Required to Obtain a Permit. 

a. Boundaries of the site proposed for WES and associated facilities on United States 
Geological Survey Map or other map as appropriate. 

b. Map of easements for WES; and affidavit attesting that necessary easement agreements 
with landowners have been obtained. 

c. Map including any_occupied residential structures, businesses, churches, and buildings 
owned and/or maintained by a governmental entity within one (1) mile of the project area. 

d. Preliminary map of sites for WES, access roads and collector and feeder lines. Final map 
of sites for WES, access roads and utility lines is required prior to issuance of any building 
permits associated with the conditional use permit. 

e. Location of other WES in general area. 

Exh_lbit 6 
Lindgren Affidavit 
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S TATE OF SOUTH DAKOTA ) IN CIRCUIT COURT
S

COUNTY OF CODINGTON ) THIRD JUDICIAL CIRCUIT

TIMOTHY LINDGREN and
LINDA LINDGREN, 14CIV19-000303

Pl at ntz?s,

V

CODINGTON COUNTY, 6 political
subdivision of the State of South Dakota,
CODINGTON COUNTY BOARD OF
ADJUSTMENT, 61 ag?ncy of Codi ngton

County, having issued 6 certain
Conditional Use Permit, # CUO] 8-007, PLAINTIFFS ? BRIEF IN
CROWNED RIDGE WIND, LLC, OPPOSITION TO
CROWNED RIDGE WIND II, LLC, DEFENDANTS ? SEPARATE
BOULEVARD ASSOCIATES, LLC, MOTIONS TO DISMISS

all other Persons having present or future COMPLAINT UNDER
interests in #CUO] 8-007, and SDCL ? 15-6-12(b)(1) and (5)
SOUTH DAKOTA PUBLIC UTILITIES
COMMISSION, having issued 6 certain

Facility Siting Permit, Docket EL] 9- 003, and
all other Persons having
present or future 1' in 6 certain
Energy Facility Permit issued by the
South Dakota Public Utilities Commission in
Docket EL] 9-

Defendants.

Plaintiffs, Timothy and Linda Lindgren, by and through their attorney of record, hereby

submit this Brief in Opposition to the S ep Motions of the Defendants to Dismiss the

Complaint.

A PRELIMINARY STATEMENT

Defendant South Dakota Public Utilities Commission (?PUC? O ?C0mmissi0n?)

submitted its motion to dismiss under SDCL 15-6-12(b), asserting 3 g ? H] to state 3 claim

upon which relief C3 be granted.? PUC, 1' alia, asserts, in the alternative, that it has ?no
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ST ATE OF SOUTH DAKOTA 

COUNTY OF CODINGTON 

TIMOTHY LINDGREN and 
LINDA LINDGREN, 

Plaintiffs, 
vs. 

) 
: ss 
) 

CODINGTON COUNTY, a political 
subdivision of the State of South Dakota, 
CODINGTON COUNTY BOARD OF 
ADJUSTMENT, an agency of Codington 
County, having issued a certain 
Conditional Use Permit, # CU0J 8-007, 
CROWNED RIDGE WIND, LLC, 
CROWNED RIDGE WIND II, LLC, 
BOULEVARD ASSOCIATES, LLC, 
all other Persons having present or future 
interests in #CU0J 8-007, and 
SOUTH DAKOTA PUBLIC UTILITIES 
COMMISSION, having issued a certain 
Facility Siting Permit, Docket ELJ 9-003, and 
all other Persons having 
present or future interest in a certain 
Energy Facility Permit issued by the 
South Dakota Public Utilities Commission in 
Docket EL19-003, 

Defendants. 

IN CIRCUIT COURT 

THIRD JUDICIAL CIRCUIT 

14CIV19-000303 

PLAINTIFFS' BRIEF IN 
OPPOSITION TO 
DEFENDANTS' SEPARATE 
MOTIONS TO DISMISS 
COMPLAINT UNDER 
SDCL § 15-6-12(b)(l) and (5) 

Plaintiffs, Timothy and Linda Lindgren, by and through their attorney of record, hereby 

submit this Brief in Opposition to the Separate Motions of the Defendants to Dismiss the 

Complaint. 

A PRELIMINARY STATEMENT 

Defendant South Dakota Public Utilities Commission ("PUC" or "Commission") 

submitted its motion to dismiss under SDCL l 5-6-12(b ), asserting a "[f]ailure to state a claim 

upon which relief can be granted." PUC, inter alia, asserts, in the alternative, that it has "no 
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jurisdiction OV? pr0pe1T rights? (PUQ Brief, at 4) and 2 Plaintiffs ? Complaint i S??I 2

focused on Pf0p<- ri ghts the PUC argues it i not an aPPf0priate P3- to the C3.S On the

other hand, PUC also claims that the ?effects? of COI1C? to Plaintiffs noise and shadow ?icker

3.f merely 2 predicted by computer model and may not actually - 1 2 the Wind fann

Pf0j ects become operational. Hence, PUC contends, Plaintiffs ? claims 3.f ?completely

speculative in nature > (Id. the Complaint i anticipatory and ?not ripe enough to go f01~Ward

Further, PUC contends, the Complaint should be dismissed 2 (a) Plaintiffs failed to exhaust their

administrative remedies, O have Waived their ri ghts 8 to Docket EL19-0032 and (b) Plaintiffs ?

Pf0p<- ?has not been damaged in the constitutional S6nSe_

Defendant Codington C0unty3 SOO thereafter also submitted 3 motion to dismiss, citing

both SDCL ? 15-6- 12(b)(1) and (5), further asserting the Complaint i (a) ?an untimely challenge

to the [B0ard?s] decision to grant 3 Conditional Use Pennit? to the Crowned Ridge Wind gr0UP

and (b) fails to state 3 claim upon which relief may be granted. Included with such motion is the

af?davit of Zachary W. Peterson (?Peterson Af?davit?), advancing three lettered exhibits (a)

the Board of Adj ustment?s minutes for July 16 2018; (b) the ?ndings and conclusions of Circuit

Judge Spears, entered May 6, 2019, in C3. 14CIV18-340, Johnson, er al. V C odington County

Board of Aa?ustment, er al.; and (C 3 very recent I1?W article regarding 3 Wind fann PT0p0sed

for Campbell County. In this P3- accompanying brief, at 3 Codington County asserts:

= the thrust of the Complaint i plaintiffs ? assertion that the County lacks the
authority to adopt an ordinance which allows 3 WES [Wind energy system] 2 3

1 The PUC, 3 P of it motion, besmirches O questions the V61 ?computer models? advanced by the
permit applicants, accepted into evidence, and relied O by th PUC in ruling O 3 facility siting permit,
Z T111 Plaintiffs did not seek t intervene in the PUC permit case, EL19-003, during the 60-day Window
during which intervention would have been allowed. Intervention W3 sought after th Windo had
closed, and W3 denied by the PUC O 3 2- vote. Further, only permitted intervenors may 3PPea 3 PUC
permit decision. Such constraints speak loudly in favor of Plaintiffs, rather than the PUC? position. PUC
go? O to note also Plaintiffs failure to seek intervention in pending EL19-027. The Complaint,
however, explains that onl EL19-003 W3 (and is) of direct 001106 to Plaintiffs
3 Including Codington Count}/? Board of Adjustment.

Plaintz?vL Briefin Opposition to Defendants L S ep Motions to Dismiss Complaint
2
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jurisdiction over property rights" (PUC Brief, at 4) and as Plaintiffs' Complaint is seen as 

focused on property rights, the PUC argues it is not an appropriate party to the case. On the 

other hand, PUC also claims that the "effects" of concern to Plaintiffs - noise and shadow flicker 

- are merely as predicted by computer model and may not actually transpire, 1 as the wind farm 

projects become operational. Hence, PUC contends, Plaintiffs' claims are "completely 

speculative in nature" (Id.), the Complaint is anticipatory and "not ripe enough to go forward." 

Further, PUC contends, the Complaint should be dismissed as (a) Plaintiffs failed to exhaust their 

administrative remedies, or have waived their rights, as to Docket EL19-003 2 and (b) Plaintiffs' 

property "has not been damaged in the constitutional sense." 

Defendant Codington County3 soon thereafter also submitted a motion to dismiss, citing 

both SDCL § 15-6-12(b )(1) and (5), further asserting the Complaint is (a) "an untimely challenge 

to the [Board's] decision to grant a Conditional Use Permit" to the Crowned Ridge Wind group, 

and (b) fails to state a claim upon which relief may be granted. Included with such motion is the 

affidavit of Zachary W. Peterson ("Peterson Affidavit"), advancing three lettered exhibits - (a) 

the Board of Adjustment's minutes for July 16, 2018; (b) the findings and conclusions of Circuit 

Judge Spears, entered May 6, 2019, in case 14CIV18-340, Johnson, et al. v. Codington County 

Board of Adjustment, et al.; and (c) a very recent news article regarding a wind farm proposed 

for Campbell County. In this party's accompanying brief, at 3, Codington County asserts: 

" ... the thrust of the Complaint is plaintiffs' assertion that the County lacks the 
authority to adopt an ordinance which allows a WES [wind energy system] as a 

1 The PUC, as part of its motion, besmirches or questions the very "computer models" advanced by the 
permit applicants, accepted into evidence, and relied on by the PUC in ruling on a facility siting permit, 
2 True, Plaintiffs did not seek to intervene in the PUC permit case, EL19-003, during the 60-day window, 
during which intervention would have been allowed. Intervention was sought after the window had 
closed, and was denied by the PUC on a 2-1 vote. Further, only permitted intervenors may appeal a PUC 
permit decision. Such constraints speak loudly in favor of Plaintiffs, rather than the PUC' s position. PUC 
goes on to note also Plaintiffs' failure to seek intervention in pending EL19-027. The Complaint, 
however, explains that only EL19-003 was (and is) of direct concern to Plaintiffs. 
3 Including Codington County's Board of Adjustment. 

Plaintiffs' Brief in Opposition to Defendants' Separate Motions to Dismiss Complaint 
- 2 -
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CUP; and the Board, therefore lacks the adj udicatory authority to grant 3 CUP to
Crowned Ridge.?

Defendant has misapprehended (and thus has mis-described to the Court) the actual thrust of

Plaintiffs ? Complaint. This brief, inter alia, will endeavor to set the matter strai ght.

It suf?ces for HO to simply say that, J/93 3 WES ?V?I 3 hundred O II1Of of them

might be 3 Pmper conditional U. under 3 PY0perly Written Zoning ordinance. It is logical that

big, towering machines that emit 3 gT<- deal of noise and sound, along with shadow ?icker, 3.f

best suited for remote, sparsely settled places with very large tracts of land. In Codington

County, however, the Writer of the Zoning ordinance (the County B08- followed closely by

the adjudicator of the CUP (the Board of Adjustment)5 have each endeavored to accommodate

both the demands of the Wind promoters along with every Willing host for such WES, such that

the ordinance-established setbacks from these 500 tall devices (Without parallel in the history of

development in the rural 3.f? of Codington O other counties). Such neither honors HO

observes the Pf0p<- lines of adj ac ?non-participants? (including Plaintiffs).

Thus, 3 p?fV?fS? ?cramdown? pfOC?S then flows from such mad-cap Zoning efforts,

Where the ?adverse effects? 3.f then promised for future i11?icti0n6 upon those who 3.f not

applicants for any Zoning relief, have VI ?nancial bene?t to gain from the Zoning relief sought,

and who 3.f expected to simply accept O tolerate the adverse effects (f0f the aPParent bene?t of

others unable to contain O retain such effects on their OW participating lands) for the entire

operational life of the Pf0j ect. (This is ?Zoning? turned on its head.) In the pfOC?S (both in the

legislative and the adj udicatory Phases), the Non-participants and their nearby lands and

4 Having adopted Ordinance # 6 O June 7 201s, including newly adopted ?shadow ?icker?, provisions.
5 Crowned Ridge Wind? COV letter t Luke Muller, Codington County Planning, i dated June 3 2018;
the CUP W3 then heard and granted by the Board of Adjustment O Jul 16 2018.
6 According to the ?computer models? dutifully produced by Crowned Ridge, sponsored by 3 variety of
?experts,? and ultimately relied upon both by Codington County and th PUC in rendering their of?cial
approvals and permits.

Plaintz?vL Briefin Opposition to Defendants L S ep Motions to Dismiss Complaint
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CUP; and the Board, therefore lacks the adjudicatory authority to grant a CUP to 
Crowned Ridge." 

Defendant has misapprehended (and thus has mis-described to the Court) the actual thrust of 

Plaintiffs' Complaint. This brief, inter aha, will endeavor to set the matter straight. 

It suffices for now to simply say that, yes, a WES - even a hundred or more of them -

might be a proper conditional use under a properly written zoning ordinance. It is logical that 

big, towering machines that emit a great deal of noise and sound, along with shadow flicker, are 

best suited for remote, sparsely settled places with very large tracts of land. In Codington 

County, however, the writer of the zoning ordinance (the County Board)4 - followed closely by 

the adjudicator of the CUP (the Board of Adjustment)5 - have each endeavored to accommodate 

both the demands of the wind promoters along with every willing host for such WES, such that 

the ordinance-established setbacks from these 500' tall devices (without parallel in the history of 

development in the rural areas of Codington or other counties). Such neither honors nor 

observes the property lines of adjacent "non-participants" (including Plaintiffs). 

Thus, a perverse "cramdown" process then flows from such mad-cap zoning efforts, 

where the "adverse effects" are then promised for future infliction6 upon those who are not 

applicants for any zoning relief, have no financial benefit to gain from the zoning relief sought, 

and who are expected to simply accept or tolerate the adverse effects (for the apparent benefit of 

others unable to contain or retain such effects on their own participating lands) for the entire 

operational life of the project. (This is "zoning" turned on its head.) In the process (both in the 

legislative and the adjudicatory phases), the Non-participants and their nearby lands and 

4 Having adopted Ordinance# 68 on June 7, 2018, including newly adopted "shadow flicker" provisions. 
5 Crowned Ridge Wind's cover letter to Luke Muller, Codington County Planning, is dated June 8, 2018; 
the CUP was then heard- and granted - by the Board of Adjustment on July 16, 2018. 
6 According to the "computer models" dutifully produced by Crowned Ridge, sponsored by a variety of 
"experts," and ultimately relied upon both by Codington County and the PUC in rendering their official 
approvals and permits. 

Plaintiffs' Brief in Opposition to Defendants' Separate Motions to Dismiss Complaint 
- 3 -
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interests, f0r the enti re life of the P1" 3.f non-consensually assigned (first, hypothetically,

upon P3- of the ordinance, and then, in reality, with the CUP, followed by construction and

operation of the so-called ?Wind faml?) 3 burden they must henceforth bear for the duration.

Remember, this burden actually arises from 3 neighboring land U. for which Plaintiffs, 2 I1OI

participants, 3.f not the promoters, and also are neither the benefactors HO the bene?ciaries.

This, then, i the actual gravamen of Plaintiffs ? Complaint!

Crowned Ridge Wind and its af?liates (bei1"l collectively, the applicants for requisite

approvals from Codington C ounty ? Board of Adjustment and the PUC) have likewise moved for

dismissal of the Complaint, relying on SDCL ? 15-6-12(b)(1) and (5) Crowned Ridge also

submits the af?davit of Miles Schumacher (?S chumacher Af?davit?), counsel for applicants,

along with an Exhibit A, being the ?Ordinance Review Infonnation Page? from Codington

C0unty?s We Page, and Exhibit B, being the memorandum opinion of Circuit Judge Spears, in

14CIV18-340, Johnson, er al. V C odington County Board of Aa?ustment, dated March 22, 2019.

Plaintiffs will respond to each of these motions, in the f?V?fS? order of submission to the

Court, Within Part D, below. Plaintiffs 3.f simultaneously submitting with this brief the

Af?davit of Linda Lindgren (the ?Lindgren Af?davit?), along with Exhibits 1 to 6 inclusive,

being attached to that ?ling; Part F of this brief will focus on Wh the Court should consider the

Lindgren Af?davit.

B FACTS & PROCEDURAL BACKGROUND

Plaintiffs, 3 married couple, reside on the ?Lindgren Fann >, south of South Shore, in

Waverly Township, Codington County (Complaint, ? 22); the fann is comprised of 3 quarter

section and an adjacent 80 (16 ? 23)-

In June 2014, Plaintiffs entered into 3 Wind Fann Lease & Easement Agreement

(sometimes, ?Easement?) with Defendant Boulevard, II1Of correctly being viewed 8 an ?option

Plaintz?vL Briefin Opposition to Defendants L S ep Motions to Dismiss Complaint
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interests, for the entire life of the project, are non-consensually assigned (first, hypothetically, 

upon passage of the ordinance, and then, in reality, with the CUP, followed by construction and 

operation of the so-called "wind farm") a burden they must henceforth bear for the duration. 

Remember, this burden actually arises from a neighboring land use for which Plaintiffs, as non­

participants, are not the promoters, and also are neither the benefactors nor the beneficiaries. 

This, then, is the actual gravamen of Plaintiffs' Complaint! 

Crowned Ridge Wind and its affiliates (being, collectively, the applicants for requisite 

approvals from Codington County' s Board of Adjustment and the PUC) have likewise moved for 

dismissal of the Complaint, relying on SDCL § 15-6-12(b)(l) and (5). Crowned Ridge also 

submits the affidavit of Miles Schumacher ("Schumacher Affidavit"), counsel for applicants, 

along with an Exhibit A, being the "Ordinance Review Information Page" from Codington 

County's web page, and Exhibit B, being the memorandum opinion of Circuit Judge Spears, in 

14CIV18-340, Johnson, et al. v. Codington County Board of Adjustment, dated March 22, 2019. 

Plaintiffs will respond to each of these motions, in the reverse order of submission to the 

Court, within Part D, below. Plaintiffs are simultaneously submitting with this brief the 

Affidavit of Linda Lindgren (the "Lindgren Affidavit"), along with Exhibits 1 to 6, inclusive, 

being attached to that filing; Part F of this brief will focus on why the Court should consider the 

Lindgren Affidavit. 

B. FACTS & PROCEDURAL BACKGROUND 

Plaintiffs, a married couple, reside on the "Lindgren Farm," south of South Shore, in 

Waverly Township, Codington County (Complaint, ,r 22); the farm is comprised of a quarter 

section and an adjacent 80 (Id., ,r 23). 

In June 2014, Plaintiffs entered into a Wind Farm Lease & Easement Agreement 

(sometimes, "Easement") with Defendant Boulevard, more correctly being viewed as an "option 
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to obtain an easement (O lease)? the option having 3 tenn of three Years and an extended option

of two years. The Easement, While remaining unrecorded, W3. referenced in 3 memorandum

recorded with the Register of Deeds of Codington County on July 7, 2014, Instrument N0.

201402773, comprising eight kinds O types of leases, rights O easements running in favor of

Boulevard O its assigns. (1d., ? 32.) The Memorandum remains of record, although both of the

option tenns have HO expired (as of June 10 2019) If exercised by Defendants, the Easement

would have had 3 ?fty Year tenn (Id, ? 33)

While the Easement I1?V? came to full fruition, ?V?I 8 the Lindgren Fann will not itself

S?fV 2 host for two of Defendants ? Wind - 7 the obvious irony i that Defendants Ye

intend to make U. (apparently forever, O S long 2 the so-called Wind Fann i in operational

business) of the Lindgren Fann 8 3 dumping ground of sorts for the ?adverse effects? of Wind

turbine operations arising from other nearby turbine installations. This claimed ri ght of U. by

Crowned Ridge Wind stems not from efl oying Privity with the OWI1? of the Lindgren Faml, but

rather from the legal effect of the pennits and approvals other defendants have extended in favor

of this Wind Farm. This lawsuit is an endeavor challenging the legal authority of the two

defendant agencies for having added their respective blessings to the Wind Farm plans, and to

the claimed right of Crowned Ridge to make an adverse U. of the Lindgren Fann Without

bene?t of any actual, effective easement.

Boulevard has previously maintained the unrecorded (and HO lapsed) Easement is both

3 Proprietary and confidential document that Plaintiffs cannot discuss with others, O display in 3

public forum. Outside the immediate scope of this case, Defendants have continued to assert 3

?con?dentiality? claim ?V?I though the June 2014 instrument W3. itself merely an ?option?

7 Turbines CR-56 and CR-57 W planned for construction O Plaintiffs prop Wit expiration of the
option, later maps t the PUC re?ect the elimination of these sites. Se Exhibit Z Lindgren Af?davit.
However, this did little to reduce O abate the predicted, future ?Effects? upon th Lindgren Farm.
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to obtain an easement ( or lease)" - the option having a term of three years and an extended option 

of two years. The Easement, while remaining unrecorded, was referenced in a memorandum 

recorded with the Register of Deeds of Codington County on July 7, 2014, Instrument No. 

201402773, comprising eight kinds or types of leases, rights or easements running in favor of 

Boulevard or its assigns. (Id., ,r 32.) The Memorandum remains of record, although both of the 

option terms have now expired (as of June 10, 2019). If exercised by Defendants, the Easement 

would have had a fifty year term (Id., ,r 33 ). 

While the Easement never came to full fruition, even as the Lindgren Farm will not itself 

serve as host for two of Defendants' wind turbines,7 the obvious irony is that Defendants yet 

intend to make use (apparently forever, or so long as the so-called Wind Farm is in operational 

business) of the Lindgren Farm as a dumping ground of sorts for the "adverse effects" of wind 

turbine operations arising from other nearby turbine installations. This claimed right of use by 

Crowned Ridge Wind stems not from enjoying privity with the owners of the Lindgren Farm, but 

rather from the legal effect of the permits and approvals other defendants have extended in favor 

of this Wind Farm. This lawsuit is an endeavor challenging the legal authority of the two 

defendant agencies for having added their respective blessings to the Wind Farm plans, and to 

the claimed right of Crowned Ridge to make an adverse use of the Lindgren Farm without 

benefit of any actual, effective easement. 

Boulevard has previously maintained the unrecorded ( and now lapsed) Easement is both 

a proprietary and confidential document that Plaintiffs cannot discuss with others, or display in a 

public forum. Outside the immediate scope of this case, Defendants have continued to assert a 

"confidentiality" claim even though the June 2014 instrument was itself merely an "option" 

7 Turbines CR-56 and CR-57 were planned for construction on Plaintiffs' property; with expiration of the 
option, later maps to the PUC reflect the elimination of these sites. See Exhibit 2, Lindgren Affidavit. 
However, this did little to reduce or abate the predicted, future "Effects" upon the Lindgren Farm. 
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(having 3 tenn of 5 ye ?rs) rather than 3 site-speci?c lease O an enforceable easement 2 to the

Lindgren Fann.

For the moment, counsel for Plaintiffs and Defendant Crowned Ridge Wind, in recent

email communications, have HO agreed that most provisions Within the 2014 Easement

document, 8 brie?y cited in the Complaint (W 33-37), may be Openly disclosed Without further

objection, S long 2 the provisions of Exhibit D to the Easement is not disclosed (this point

having been mutually agreed).8 C0unse1?s agreement extends to Section 5.2, reading (With

Plaintiffs referenced 8 ?Owner,? Defendant Boulevard being ?Operat0r?) 2 follows:

Effects Easement. Owner grants to Operator 3 n0n- exclusive easement for
audio, visual, view, light, ?icker, noise, shadow, vibration, air turbulence, Wake,
electromagnetic, electrical and radio frequency interference, and any other

effects attributable to the Wind Fann O activity located on the OWner?s Properly

O on adjacent properties OV? and ZICT the OWner?s Properly (?Effects
Easement?).

The Lindgren Af?davit also discusses Section 11.4, of the Easement, entitled ?Permits

and APPY0Va1s.? Without quoting the entire section at length here, this provision required that

Plaintiffs ?cooperate with Operator 2 necessary? to obtain any approvals O pennits, also

obliging Plaintiffs to Waive ?enforcement of any applicable setback and sideyard requirements

and restrictions and any other Zoning restrictions? concerning the Wind Fann in relationship to

the Lindgren Fann. S0 long 2 the option (in favor of Boulevard) of June 2014 remained viable,

Plaintiffs believed, all Zoning and pennitting issues involving the Lindgren Faml, 2 3

prospective host for two Wind turbines, had been effectively surrendered OV? to those Whose

interests W?f? fully aligned with Defendants.10

Th Easement, except for th provisions of Exhibit D G originally annexed the i attached 3
Exhibit 1 t Lindgren Af?davit.
9 Thi section i P of th option for Easement, and Wort consideration by th Court, bearing also O
the decision of Plaintiffs, having testi?ed against the CUP, elected not t participate in 3 31313 to
Circuit Court, in the form of Wri of certiorari in mid-2018. Lindgren Af?davit, a 1 6
1 Lindgren Af?davit, 1 7
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(having a term of 5 years) rather than a site-specific lease or an enforceable easement as to the 

Lindgren Farm. 

For the moment, counsel for Plaintiffs and Defendant Crowned Ridge Wind, in recent 

email communications, have now agreed that most provisions within the 2014 Easement 

document, as briefly cited in the Complaint c,, 33-37), may be openly disclosed without further 

objection, so long as the provisions of Exhibit D to the Easement is not disclosed (this point 

having been mutually agreed). 8 Counsel's agreement extends to Section 5.2, reading (with 

Plaintiffs referenced as "Owner," Defendant Boulevard being "Operator") as follows: 

Effects Easement. Owner grants to Operator a non-exclusive easement for 
audio, visual, view, light, flicker, noise, shadow, vibration, air turbulence, wake, 
electromagnetic, electrical and radio frequency interference, and any other 
effects attributable to the Wind Farm or activity located on the Owner's Property 
or on adjacent properties over and across the Owner's Property ("Effects 
Easement"). 

The Lindgren Affidavit also discusses Section 11.4, of the Easement, entitled "Permits 

and Approvals. "9 Without quoting the entire section at length here, this provision required that 

Plaintiffs "cooperate with Operator as necessary" to obtain any approvals or permits, also 

obliging Plaintiffs to waive "enforcement of any applicable setback and sideyard requirements 

and restrictions and any other zoning restrictions" concerning the Wind Farm in relationship to 

the Lindgren Farm. So long as the option (in favor of Boulevard) of June 2014 remained viable, 

Plaintiffs believed, all zoning and permitting issues involving the Lindgren Farm, as a 

prospective host for two wind turbines, had been effectively surrendered over to those whose 

interests were fully aligned with Defendants.10 

8 The Easement, except for the provisions of Exhibit D, as originally annexed thereto, is attached as 
Exhibit 1 to Lindgren Affidavit. 
9 This section is part of the option for Easement, and worth consideration by the Court, bearing also on 
the decision of Plaintiffs, having testified against the CUP, elected not to participate in an appeal to 
Circuit Court, in the form of writ of certiorari in mid-2018. Lindgren Affidavit, at ,r 6. 
10 Lindgren Affidavit, ,i 7. 
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In 1996, the Legislature adopted several related statutes governing the creation of ?Wind

easements,? and ?Wind P0wer> leases, SDCL ? 43- 13-16, er seq-, embraced Within the chapter

entitled ?Easements and Servitudes. ? Among other features, Wind easements 3.f limited to 3

tenn not to exceed 50 years; further, such ?easement i void if I1 development of the potential to

produce energy from Wind power associated with the easement has occurred Within ?ve years

after the easement began.? SDCL ? 43-13-17. Similar limiting provisions 2 to ?leases? are set

forth in SDCL ? 43-13-19.

Although Section 5.2 of the Easement deals with the concept of ?shadow ?icker,? the

Codington County Zoning Ordinance, prior to July 2018, said nothing about that ?Effect.?

However, Ordinance # 68, 2 adopted by the County Board on June 7, 2018, added 3 provision

requiring, in effect, that Shadow Flicker i henceforth to be tolerated by all adjoining Pf0p<-

owners, S long 8 the duration does not exceed 30 hours annually. One may sunnise this

addition to the Zoning Ordinance along with other adjustments in Wind fann Zoning in this

county was encouraged if not Wannly Welcomed by Crowned Ridge Wind, 8 the COV letter

for submission of the CUP to County planning of?cials in Watertown W3. dated the very next

day, June 8 2018.

A central focus of Plaintiffs ? Complaint challenges the S of Codington C0unty?s

authority to legislate, via the Zoning Ordinance, that 3 potential ?XpOSU. to Shadow Flicker of

such duration on the Pan of all Non-Participating Owners i Within the grasp of each applicant

hoping to establish 3 Wind fann. This challenge extends also to the Board of Adjustment, when

adj udicating 3 speci?c, predicted ?XpOSU. to SOIIl such burden, receptor-by-receptor,

comprising the homes of those having submitted VI application invoking the B0ard?s jurisdiction
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In 1996, the Legislature adopted several related statutes governing the creation of ''wind 

easements," and "wind power" leases, SDCL § 43-13-16, et seq., embraced within the chapter 

entitled "Easements and Servitudes." Among other features, wind easements are limited to a 

term not to exceed 50 years; further, such "easement is void if no development of the potential to 

produce energy from wind power associated with the easement has occurred within five years 

after the easement began." SDCL § 43-13-17. Similar limiting provisions as to "leases" are set 

forth in SDCL § 43-13-19. 

Although Section 5.2 of the Easement deals with the concept of "shadow flicker," the 

Codington County Zoning Ordinance, prior to July 2018, said nothing about that "Effect." 

However, Ordinance # 68, as adopted by the County Board on June 7, 2018, added a provision 

requiring, in effect, that Shadow Flicker is henceforth to be tolerated by all adjoining property 

owners, so long as the duration does not exceed 30 hours annually. One may surmise this 

addition to the Zoning Ordinance - along with other adjustments in wind farm zoning in this 

county - was encouraged if not warmly welcomed by Crowned Ridge Wind, as the cover letter 

for submission of the CUP to County planning officials in Watertown was dated the very next 

day, June 8, 2018. 

A central focus of Plaintiffs' Complaint challenges the source of Codington County's 

authority to legislate, via the Zoning Ordinance, that a potential exposure to Shadow Flicker of 

such duration on the part of all Non-Participating Owners is within the grasp of each applicant 

hoping to establish a wind farm. This challenge extends also to the Board of Adjustment, when 

adjudicating a specific, predicted exposure to some such burden, receptor-by-receptor, 

comprising the homes of those having submitted no application invoking the Board's jurisdiction 
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for 3 land U. relief O remedy. Shadow Flicker, because of statutory - - 11 but given also

the predicted assault on adjoining Non-Participants from Wind fann operations, in the fonn of

noise and sound, comprises 3 burden upon the lands of each such person in the position of

Plaintiffs . There i I1 known provision in South Dakota law to support the concept that 3

?burden O servitude? ?owing from 3 nearby Wind fann merely upon the authority of the local

Zoning Writer (County Board) and the edict of the adj udicating body (Board of Adjustment) in

hand must be swallowed Whole by the Non-Participating Owner, just 2 long 8 the duration of

the ?Effect? (as that tenn aPP<- and i used in the Easement instrument (more correctly, an

option to obtain 61 easement) of Boulevard, d0esn?t exceed 30 hours Per ye3.r

In January 2012 (as referenced in the Complaint, ? 74), the National Association of

Re gul atory Utility Commissioners (NARUC) released ?Wind Energy & Wind Park S itin and

Zoning Best Practices and Guidance for States? (hereafter ?NARUC Best Practices?). Accessed

online via the National Regulatory Research Institute Website at

http ://WWW.nrri. org/pubs/electricity/NRRI Wind Siting Jan12-03.pdf., NARUC Best Practices

W3. funded by U.S. Department of 12 for Minnesota Public Service Commission. The

report W3. then further publicized by 3 smaller booklet of the Environmental Law Institute,

entitled ?Siting Wind Energy Facilities What D0 Local Elected Of?cials Need to Kn0W?>

published in 2013, available at WWW.eli.0rg.

In addition to discussion of ?noise, sound, and infrasound,? 1 NARUC Best Practices, in

Table 6 at 27, promoted the local adoption of 3 ?shadow ?icker? standard, including these

1 SDCL 43-13-2(8) th ?right of receiving gil light, O heat from O over O discharging the SQII upon
O OV land.? Thi ?burden O servitude? 3PP6ar in the SQII chapter 3 the 199 legislation dealing Wit
?Win POW easements and leases, S6 discussion O Pag 7
1 The V61 SQII federal agency that has also funded th study of real estate market values in the vicinity
of Win farms, commonly referenced 3 the Hoen Report, including ?A Spatial Hedonic Analysis of the
Effects of Wind Energy Facilities O Surrounding Prop?fty Values in th United States? (August 2013).
1 NARUC Best Practices, at 29
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for a land use relief or remedy. Shadow Flicker, because of statutory provisions, 11 but given also 

the predicted assault on adjoining Non-Participants from wind farm operations, in the form of 

noise and sound, comprises a burden upon the lands of each such person in the position of 

Plaintiffs. There is no known provision in South Dakota law to support the concept that a 

"burden or servitude" flowing from a nearby wind farm - merely upon the authority of the local 

zoning writer (County Board) and the edict of the adjudicating body (Board of Adjustment) in 

hand - must be swallowed whole by the Non-Participating Owner, just as long as the duration of 

the "Effect" (as that term appears and is used in the Easement instrument (more correctly, an 

option to obtain an easement) of Boulevard, doesn't exceed 30 hours per year. 

In January 2012 (as referenced in the Complaint, ,i 74), the National Association of 

Regulatory Utility Commissioners (NARUC) released "Wind Energy & Wind Park Siting and 

Zoning Best Practices and Guidance for States" (hereafter "NARUC Best Practices"). Accessed 

online Via the National Regulatory Research Institute website at 

http://www.nrri.org/pubs/electricity/NRRI Wind Siting Janl2-03.pdf., NARUC Best Practices 

was funded by U.S. Department of Energy,12 for Minnesota Public Service Commission. The 

report was then further publicized by a smaller booklet of the Environmental Law Institute, 

entitled "Siting Wind Energy Facilities - What Do Local Elected Officials Need to Know?" -

published in 2013, available at www.eli.org. 

In addition to discussion of "noise, sound, and infrasound," 13 NARUC Best Practices, in 

Table 6, at 27, promoted the local adoption of a "shadow flicker" standard, including these 

11 SDCL 43-13-2(8) - the "right ofreceiving air, light, or heat from or over, or discharging the same upon 
or over land." This "burden or servitude" appears in the same chapter as the 1996 legislation dealing with 
"wind power" easements and leases, see discussion on page 7. 
12 The very same federal agency that has also funded the study of real estate market values in the vicinity 
of wind farms, commonly referenced as the Hoen Report, including "A Spatial Hedonic Analysis of the 
Effects of Wind Energy Facilities on Surrounding Property Values in the United States" (August 2013). 
13 NARUC Best Practices, at 29. 
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features:

Restrict to not WIO than 30 hours Per year Oi 30 minutes Per day at occupied
buildings.

Allow participating land OWVI to waive shadow-?icker limits.

In the accompanying text, at 3 1 NARUC Best Practices then further observes:

Shadow ?icker i de?ned 2 ?alternating changes in light intensity that C OCC
at times when the rotating blades of Wind turbines cast moving shadows on the
ground O on structures? (Priestley, 201 1 P 2) The International Energy
Agency (2010, P 42) identi?es shadow ?icker 2 3 nuisance Shadow
?icker will affect any particular location only during either sunrise O sunset.
The speci?c location i 3 function of the potential alignment between the gun, 3
Wind turbine and 3 receiving surface. Shadow ?icker should be detennined

2 3 pre-construction activity. Reports C3 be provided S that the possible
shadow effects on properties, buildings, and roadways C be understood. A
reasonable standard C f?ly on micro-siting to ?I1SU. that shadow ?icker will
not exceed 30 hours Per Year O 30 minutes Per day at any occupied building.
These 61 the most commonly used guidelines (Lampeter, 2011, PP 5-14)-
(Emphasis guppli?d.)

The rep0rt?s citation to Lampeter 2 3 reference i actually to 3 PowerPoint presentation by OI1

Richard Lampeter, dated February 10 2011}4

The Lampeter PowerPoint does not aPPr0ach Shadow Flicker from view of Whether it i 3

?burden? on real estate, O might constitute ?servitude? under the law of S outh Dakota.

Likewise, in the entire NARUC Best Practices document (a total of 182 Pages) there i VI legal

analysis whatsoever 2 to Whether Shadow Flicker, 2 emitted by Wind fanns, might be an

invasion of Pf0p<- ri ghts (a fonn of ?Trespass Zoning,? 2 referenced in Complaint, ? 61, er

seq ), O comprise 3 burden O servitude on real Pf0p<- ownership. The Words ?burden? and

?servitude? 3.f nowhere to be found, and 8 said, there i I1 analysis of the 1a Whether under

1 The last Pag of the Lampeter PowerPoint (cited in NARUC Best Practices, i annexed to Plaintiffs
Brief (hence, ?PB1 3 Exhibit PB- Lampeter?s ?nal conclusion i ?30 hours P?r Y?a of expected O
real shadow ?icker i generally the guideline applied by consultants when evaluating shadow ?icker

i Lampeter, a 14 also claims, based O 3 Danish publication, 3 German court concluded ?30
hours P?r Y?a W3 acceptable.? This additional slide, for g00d IIl63Sl1f i annexed 3 Exhibit E
serving 3 the origins of the Shadow Flicker dichotomy in South Dakota, Wit 3 hours being the fulcrum.

Plaintz?vL Briefin Opposition to Defendants L S ep Motions to Dismiss Complaint
9

Filed: 11/8/2019 9:45 AM CST Codington County, South Dakota 14ClV19-000303

features: 

• Restrict to not more than 30 hours per year or 30 minutes per day at occupied 
buildings. 

• Allow participating land owners to waive shadow-flicker limits. 

In the accompanying text, at 31, NARUC Best Practices then further observes: 

Shadow flicker is defined as "alternating changes in light intensity that can occur 
at times when the rotating blades of wind turbines cast moving shadows on the 
ground or on structures" (Priestley, 2011, p. 2). The International Energy 
Agency (2010, p. 42) identifies shadow flicker as a nuisance ..... Shadow 
flicker will affect any particular location only during either sunrise or sunset. 
The specific location is a function of the potential alignment between the sun, a 
wind turbine and a receiving surface ..... Shadow flicker should be determined 
as a pre-construction activity. Reports can be provided so that the possible 
shadow effects on properties, buildings, and roadways can be understood. A 
reasonable standard can rely on micro-siting to ensure that shadow flicker will 
not exceed 30 hours per year or 30 minutes per day at any occupied building. 
These are the most commonly used guidelines (Lampeter, 2011, pp. 5-14). 
(Emphasis supplied.) 

The report' s citation to Lampeter as a reference is actually to a PowerPoint presentation by one 

Richard Lampeter, dated February 10, 2011. 14 

The Lampeter Power Point does not approach Shadow Flicker from view of whether it is a 

"burden" on real estate, or might constitute "servitude" under the law of South Dakota. 

Likewise, in the entire NARUC Best Practices document (a total of 182 pages) there is no legal 

analysis whatsoever as to whether Shadow Flicker, as emitted by wind farms, might be an 

invasion of property rights (a form of "Trespass Zoning," as referenced in Complaint, ,i 61, et 

seq.), or comprise a burden or servitude on real property ownership. The words "burden" and 

"servitude" are nowhere to be found, and as said, there is no analysis of the law, whether under 

14 The last page of the Lampeter PowerPoint (cited in NARUC Best Practices, is annexed to Plaintiffs' 
Brief (hence, "PB") as Exhibit PB-1 - Lampeter's final conclusion is - "30 hours per year of expected or 
real shadow flicker is generally the guideline applied by consultants when evaluating shadow flicker 
impacts." Lampeter, at 14, also claims, based on a Danish publication, a German court concluded "30 
hours per year was acceptable." This additional slide, for good measure, is annexed as Exhibit PB-2, 
serving as the origins of the Shadow Flicker dichotomy in South Dakota, with 30 hours being the fulcrum. 
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S outh Dakota O other statutory and constitutional provisions.

Regardless, this shallow-but-lengthy NARUC Best Practices document has enjoyed Wide

acceptance in South Dakota. Every county with 3 Zoning Ordinance, Pufporting to regulate the

placement and operation of industrial Wind turbines (IWT O 8 Codington County pf?f6f$

WES), to the best knowledge of this Writer, has lately amended O adopted regulations limiting

Shadow Flicker to 30 hours Per Year (the recommendation to I1 II1Of than 30 minutes Per day

having been ignored)- Codington County has likewise done S0 by enacting Ordinance # 68 on

June 7 2018. Retracing this history, Codington County HO has this ?30 hours Per Year?

allowance for Shadow Flicker, simply because the NARUC Best Practices report has urged it be

done. The NARUC Best Practices report (2012), in turn, borrowed it from OIl Richard

Lamp eter ? PowerPoint of February 10 2011. Meanwhile, Lamp eter ? PowerPoint slide claims

that this ?30 hours Per Year? standard i 3 general guideline ?applied by consultants? (What could

be better having the governing law directly shaped by consultants Working for the Wind fann

developers ?), hired to evaluate shadow ?icker impacts ; Lampeter further claims that, 2 attested

to by the Danish Wind Industry Association, there i 3 ruling by 3 Gennan judge to the effect

that ?30 hours Per Year [O Shadow Flicker] W3. acceptable.? (The opinion of this Gennan judge

might be preferable to the COI1S?IlS of Wind fann consultants, but only marginally-)

The Legislature has adopted I1 statute providing for (or requiring) 3 certain modicum of

Shadow Flicker tolerance, Whether of 30 hours Per ye O 30 minutes 3 day, O SOIIl other

serving. Likewise, the PUC has promul gate d I1 regulation adopting such 3 standard for Shadow

Flicker, although this state 3_g?nc does seem to have an active interest in the topic, aPParently

based on the underlying Zoning Ordinance provisions. In Final Decision and Order Granti ng

Permit to Construct Facility," Notice OfEnl?V for Docket EL19-003,15 the PUC, at ? 46, noted, in

1 This being th Facility Siting Permit referenced in the caption of this C38
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South Dakota or other statutory and constitutional provisions. 

Regardless, this shallow-but-lengthy NARUC Best Practices document has enjoyed wide 

acceptance in South Dakota. Every county with a Zoning Ordinance, purporting to regulate the 

placement and operation of industrial wind turbines (IWT or, as Codington County prefers, 

WES), to the best knowledge of this writer, has lately amended or adopted regulations limiting 

Shadow Flicker to 30 hours per year (the recommendation to no more than 30 minutes per day 

having been ignored). Codington County has likewise done so, by enacting Ordinance # 68 on 

June 7, 2018. Retracing this history, Codington County now has this "30 hours per year" 

allowance for Shadow Flicker, simply because the NARUC Best Practices report has urged it be 

done. The NARUC Best Practices report (2012), in tum, borrowed it from one Richard 

Lampeter's PowerPoint of February 10, 2011. Meanwhile, Lampeter's PowerPoint slide claims 

that this "30 hours per year" standard is a general guideline "applied by consultants" (what could 

be better - having the governing law directly shaped by consultants working for the wind farm 

developers?), hired to evaluate shadow flicker impacts; Lampeter further claims that, as attested 

to by the Danish Wind Industry Association, there is a ruling by a German judge to the effect 

that "30 hours per year [of Shadow Flicker] was acceptable." (The opinion of this German judge 

might be preferable to the consensus of wind farm consultants, but only marginally.) 

The Legislature has adopted no statute providing for ( or requiring) a certain modicum of 

Shadow Flicker tolerance, whether of 30 hours per year, or 30 minutes a day, or some other 

serving. Likewise, the PUC has promulgated no regulation adopting such a standard for Shadow 

Flicker, although this state agency does seem to have an active interest in the topic, apparently 

based on the underlying Zoning Ordinance provisions. In Final Decision and Order Granting 

Permit to Construct Facility; Notice of Entry, for Docket EL19-003, 15 the PUC, at ,i 46, noted, in 

15 This being the Facility Siting Permit referenced in the caption of this case. 
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laudatory tones:

Similarly, the record also demonstrates that Applicant has aPPT0priately
minimized the shadow ?icker for the Project to I1 II1Of than 30 hours for
participants and non-participants Applicant also used conservative
assumptions, such 2 the greenhouse-mode, to model shadow ?icker, Which, in

turn, produces conservative re sults

During the COU.f of the underlying proceedings, 2 the Complaint, ? 78, notes, the

Lindgren Farm, 8 receptor CR1-C37P, at 3 distance of 1,696 feet to the nearest IWT, W3.

initially projected to have Shadow Flicker duration of 27 hours, 49 minutes (2149) annually.

Later in the proceeding, 2 stated in Complaint, at footnote 17 the Lindgren Farm W3. re-entitled

CR1-C37-NP, and While it i HO 1,631 feet from the nearest site, the duration of Shadow

Flicker W3. re-stated 2 15:55.

simply stated, Plaintiffs are (Or absent the intervention of this Court, SOO will be)

required to endure 15:55 Worth (Per the latest estimate) of Shadow Flicker. APParent1y, this

burden on Plaintiffs and their real Pf0p<- i coming about because: (a) expert Richard

Lampeter, having read an article published by the Danish Wind Industry Association, believes

that (b) 3 nameless Gennan judge found, at SOIIl time in the Past, that 30 hours Per Year would

be acceptable, ?V?I 2 (C the Lampeter - - 16 W3. then itself seized upon by the NARUC

Best Practices report from 2012 (funded by US DOE, the same federal ag?ncy that funds market

value studies claiming there i I1 discernible loss to real estate market value by being located

closely to 3 Wind falm) 2 the cited grounds to establish this Shadow Flicker standard in Table 6

(as quoted at 8 and 9, above).

Over the COU.f of the ensuing several years, (d) the NARUC Best Practices report (based

on La.mpeter?s understandingl 7 of 3 judg?- ?acceptable? ruling in Gennany) has then, in turn,

1 In the form of 3 terse PowerPoint, dated February 10 20 1 S6 Exhibits PB- and PB-2, annexed.
1 Witness Lampeter often 3PP6ar 3 3 expert Witnes before the PUC O Shadow Flicker and other
Win farm C OIIC although apparently that WZ not th C38 in Docket EL19-003.
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laudatory tones: 

Similarly, the record also demonstrates that Applicant has appropriately 
minimized the shadow flicker for the Project to no more than 30 hours for 
participants and non-participants . . . Applicant also used conservative 
assumptions, such as the greenhouse-mode, to model shadow flicker, which, in 
tum, produces conservative results. 

During the course of the underlying proceedings, as the Complaint, ~ 78, notes, the 

Lindgren Farm, as receptor CR1-C37P, at a distance of 1,696 feet to the nearest IWT, was 

initially projected to have Shadow Flicker duration of 27 hours, 49 minutes (27:49) annually. 

Later in the proceeding, as stated in Complaint, at footnote 17, the Lindgren Farm was re-entitled 

CR1-C37-NP, and while it is now 1,631 feet from the nearest site, the duration of Shadow 

Flicker was re-stated as 15:55. 

Simply stated, Plaintiffs are ( or, absent the intervention of this Court, soon will be) 

required to endure 15:55 worth (per the latest estimate) of Shadow Flicker. Apparently, this 

burden on Plaintiffs and their real property is coming about because: (a) expert Richard 

Lampeter, having read an article published by the Danish Wind Industry Association, believes 

that (b) a nameless German judge found, at some time in the past, that 30 hours per year would 

be acceptable, even as (c) the Lampeter writing16 was then itself seized upon by the NARUC 

Best Practices report from 2012 (funded by US DOE, the same federal agency that funds market 

value studies claiming there is no discernible loss to real estate market value by being located 

closely to a wind farm) as the cited grounds to establish this Shadow Flicker standard in Table 6 

(as quoted at 8 and 9, above). 

Over the course of the ensuing several years, (d) the NARUC Best Practices report (based 

on Lampeter's understanding17 of a judge's "acceptable" ruling in Germany) has then, in tum, 

16 In the form of a terse PowerPoint, dated February 10, 2011, see Exhibits PB-1 and PB-2, annexed. 
17 Witness Lampeter often appears as an expert witness before the PUC on Shadow Flicker and other 
wind farm concerns, although apparently that was not the case in Docket EL19-003. 
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become 3 ?national standard? (O at least 3 State-standard) of sorts for the effects of Shadow

Flicker, 8 virtually eVery county in South Dakota has then (6) amended their Zoning Ordinance

to lay claim to 3 30 hour Per ye ar standard. Codington County is such 3 jurisdiction, having

adopted this standard (O June 7 2018) 2 henceforth fully governing the Lindgren Fann (and

the Plaintiffs themselves, who live there), in the event 3 Wind fann would be built there at SOIIl

time in the fu1ure_1

Needless to say, Codington C0unty?s adjudicator, just 3 few Weeks later, took uP the

Crowned Ridge Wind CUP. Both of the Plaintiffs along with others aPP6a_re to obj ect to the

CUP, to I1 avail The CUP W3. aPPr0ved by 3 unanimous vote of the Board of Adjustment, in

the same II13.I]Il 2 ?1ed_1

Several others (Paul Johnson and others, but not Plaintiffs in this case) then pursued an

aPP<- by Writ of certiorari, to the Circuit Court under SDCL ? 11-2-61. This C3. W3. docketed

2 14CIV18-340, Johnson, er al. V C odington County Board of Aa?ustment, er al., assigned to the

Honorable Robert Spears.? Not having participated in the aPP<- this Writer does not claim 3

full understanding of the issues there, but it aPP<- that 3 constitutional challenge was made to

the notice provisions in Section 4.05.01 of the Zoning Ordinance (Ordinance # 65, aPParently 2

amended by Ordinance # 68)-

However, in 3 memorandum opinion entered March 22, 2019, Circuit Judge Spears, at 5

6, held that 3 constitutional challenge to the Zoning Ordinance (as adopted by the County Board

on June 7, 2018) i beyond the purview of an aPP<- taken by Writ of certiorari:

1 Codington didn? have t Wai long for the Win farm interests to materialize, 3 Defendant Crowned
Ridge Wind? COV letter to the Count}/? planners, Wit 3 1011 detailed CUP attached, W3 dated June 3
2018; such ?ne ch0re0gr?1Ph Wher 3 County acts and Big Wind responds, i breathtaking.
1 The minutes of the Board of Adjustment comprise Exhibit A t Af?davit of Zachary W Peterson
(?Peterson Af?davit?), counsel for Codington County, ?led herein O September 30
Z The Court?s Findings of Fact, Conclusions of Law and Order, entered May 6 2019, ar annexed to th
Peterson Affidavit, Z Exhibit B
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become a "national standard" ( or at least a State-standard) of sorts for the effects of Shadow 

Flicker, as virtually every county in South Dakota has then ( e) amended their Zoning Ordinance 

to lay claim to a 30 hour per year standard. Codington County is such a jurisdiction, having 

adopted this standard (on June 7, 2018) as henceforth fully governing the Lindgren Farm (and 

the Plaintiffs themselves, who live there), in the event a wind farm would be built there at some 

time in the future. 18 

Needless to say, Codington County's adjudicator, just a few weeks later, took up the 

Crowned Ridge Wind CUP. Both of the Plaintiffs - along with others - appeared to object to the 

CUP, to no avail. The CUP was approved by a unanimous vote of the Board of Adjustment, in 

the same manner as filed. 19 

Several others (Paul Johnson and others, but not Plaintiffs in this case) then pursued an 

appeal, by writ of certiorari, to the Circuit Court under SDCL § 11-2-61. This case was docketed 

as 14CIV18-340, Johnson, et al. v. Codington County Board of Adjustment, et al., assigned to the 

Honorable Robert Spears.20 Not having participated in the appeal, this writer does not claim a 

full understanding of the issues there, but it appears that a constitutional challenge was made to 

the notice provisions in Section 4.05.01 of the Zoning Ordinance (Ordinance# 65, apparently as 

amended by Ordinance # 68). 

However, in a memorandum opinion entered March 22, 2019, Circuit Judge Spears, at 5-

6, held that a constitutional challenge to the Zoning Ordinance (as adopted by the County Board 

on June 7, 2018) is beyond the purview of an appeal taken by writ of certiorari: 

18 Codington didn't have to wait long for the wind farm interests to materialize, as Defendant Crowned 
Ridge Wind's cover letter to the County's planners, with a long, detailed CUP attached, was dated June 8, 
2018; such fine choreography, where a County acts, and Big Wind responds, is breathtaking. 
19 The minutes of the Board of Adjustment comprise Exhibit A to Affidavit of Zachary W. Peterson 
("Peterson Affidavit"), counsel for Codington County, filed herein on September 30. 
20 The Court's Findings of Fact, Conclusions of Law and Order, entered May 6, 2019, are annexed to the 
Peterson Affidavit, as Exhibit B. 
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Regarding the alleged illegality of section 4.0501(3) of the Ordinance, the Court
?rst notes that ?[111] Zoning ordinances are afforded [Z presumption
of constitutional validity.? In V Conditional Use Permit N 13-08, 2014 S.D.
75, ? 13 855 N.W.2d 836, 840 (citations omitted). To OV?fCOII this
presumpIi01"l, the challenging Party ?must show facts gupp0I?Ii1? the claim the
ordinance i arbitrary, capricious, and unconstitutional. ? a Id. Second, the ?scope
of review under the certiorari standard d[o<- not giV the court the power to
invalidate the ordinances themselves in this 3-Cli on Wedel V Beadle CW
Comm 7 2016 S.D. 59, ? 16 884 N.W.2d 755, 759. This is because under SDCL
11-2-65, ?[t]he court may f?V?fS? O af?nn, Wholly O Pa?ly, O may modify the
decision brought uP for reVieW Id. The decision brought uP for review i not
the validity of the ordinances, but the B0ard?s decision granting the CUP. Id.
Invalidating county ordinances g06$ beyond the relief the Court may grant under
SDCL 11-2-65. Id.

Judge Spears aPP<- to be quite correct in that conclusion. It also aPP<- that 3 constitutional

challenge to the exact provisions questioned here, and on these same grounds, W3. not raised by

the parties in the Johnson (388 although such efforts W0uldn?t have mattered much, given What

these Plaintiffs understand to be the C0urt?s correct ruling 2 to the scope of review by - 21

Meanwhile, 3 few months following the ruling of the Codington County Board of

Adjustment, and While the Johnson C3. was pending before Circuit Judge Spears, Crowned

Ridge Wind and af?liates submitted the application for Facility Siting Pennit to the PUC, dated

January 30, 2019. This ?ling would be docketed 2 EL19-003.

Consistent with What i HO an established practice, the PUC, on February 6, 2019,

issued orders, including ?Notice of OPP0I?Iunity to Apply for Party Status,? direction that ?any

interested person may be granted Party status in this proceeding by making Written application to

the Commission.? Further, the PUC ordered that such applications be ?led on O before the close

of business on April 1 2019, advising that becoming 3 Party i I1?C?SS3. only to introduce

evidence, cross-examine Witnesses and ?preserve y0Ll ri ght to aPPea to the courts if Y0 do not

believe the C0mmissi0n?s decision i legally coffect >, Any person ?residing in the 3.f? Where

Z Judge Spears Memorandum Opinion, March 22 2019, S6 ExhibitB t Schumacher Af?davit

Plaintz?vL Briefin Opposition to Defendants L S ep Motions to Dismiss Complaint
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Regarding the alleged illegality of section 4.05.01(3) of the Ordinance, the Court 
first notes that "[m]unicipal zoning ordinances are afforded ... [a] presumption 
of constitutional validity." In re Conditional Use Permit No. 13-08, 2014 S.D. 
75, ,i 13, 855 N.W.2d 836, 840 (citations omitted). To overcome this 
presumption, the challenging party 'must show facts supporting the claim the 
ordinance is arbitrary, capricious, and unconstitutional.' "Id. Second, the "scope 
of review under the certiorari standard d[ oes] not give the court the power to 
invalidate the ordinances themselves in this action." Wedel v. Beadle Cty. 
Comm 'n, 2016 S.D. 59, ,i 16, 884 N.W.2d 755, 759. This is because under SDCL 
11-2-65, "[t]he court may reverse or affirm, wholly or partly, or may modify the 
decision brought up for review." Id. The decision brought up for review is not 
the validity of the ordinances, but the Board's decision granting the CUP. Id. 
Invalidating county ordinances goes beyond the relief the Court may grant under 
SDCL 11-2-65. Id. 

Judge Spears appears to be quite correct in that conclusion. It also appears that a constitutional 

challenge to the exact provisions questioned here, and on these same grounds, was not raised by 

the parties in the Johnson case, although such efforts wouldn't have mattered much, given what 

these Plaintiffs understand to be the Court's correct ruling as to the scope of review by writ. 21 

Meanwhile, a few months following the ruling of the Codington County Board of 

Adjustment, and while the Johnson case was pending before Circuit Judge Spears, Crowned 

Ridge Wind and affiliates submitted the application for Facility Siting Permit to the PUC, dated 

January 30, 2019. This filing would be docketed as EL19-003. 

Consistent with what is now an established practice, the PUC, on February 6, 2019, 

issued orders, including "Notice of Opportunity to Apply for Party Status," direction that "any 

interested person may be granted party status in this proceeding by making written application to 

the Commission." Further, the PUC ordered that such applications be filed on or before the close 

of business on April 1, 2019, advising that becoming a party is necessary only to introduce 

evidence, cross-examine witnesses and "preserve your right to appeal to the courts if you do not 

believe the Commission' s decision is legally correct." Any person "residing in the area where 

21 Judge Spears' Memorandum Opinion, March 22, 2019, see Exhibit B to Schumacher Affidavit 

Plaintiffs' Brief in Opposition to Defendants ' Separate M otions to Dismiss Complaint 
- 13 -

Filed: 11/8/2019 9:45 AM CST Codington County, South Dakota 14CIV19-000303 



BRIEF: IN OPPOSITION TO DEFENDANTS' SEPARATE MOTIONS TO DISMISS COMPLAINT - Scan 1 -
Page 14 of 67

- Page 246 -

the facility i PY0p0sed to be sited,? C intervene, if timely application is made.

At this point in time, the Lindgren Fann and Plaintiffs remained subject to the option

for Easement, originally signed in June 2014. The instrument included Section 11.4, Permits

and Approvals (as recounted in the discussion at 6 above). The COI1C? was Whether such

language might render fonnal intervention in Docket EL19-003 3 rather foolish act. The

Lindgrens decided to defer seeking intervention before the PUC_2

The option for an Easement OV? the Lindgren Fann expired Without exercise on June 10

2019. On June 13 2019, Plaintiffs then requested that counsel proceed with an Application for

P3- $tatuS_2 On June 18 2019, staff counsel for PUC responded, recommended that the ?late

application for Party status be granted.? During session held June 26, 2019, however, the PUC

voted 2-1 to deny intervention to Plaintiffs.? On July 26, 2019, the PUC issued the pennit to

Crowned Ridge Wind, including an extensive set of Permit Conditions (45 numbered Paragraphs,

SOIIl with many subpa- # 34, in pertinent Pan, providing:

Shadow ?icker at residences shall not exceed 30 hours Per Year unless the OWIl?
of the residence has signed 3 Waiver.

From the discussion aPP<- at the bottom of 10 above (and Complaint, ? 78), the

predicted Shadow Flicker S??II1 to have been reduced from about 28 hours annually, to around

1 hours . How much reduction arises from Crowned Ridge Wind?s elimination of turbine sites

56 and 57 from the Physical con?nes of the Lindgren Fann i not presently known.

What i known, going forward, Crowned Ridge Wind will not pOSS?S any Easement for

casting Shadow Flicker (O emitting noise) 2 an ?Effect,? upon O OV? the Lindgren Fann.

Defendants might be heard to exclaim on this order, ?S0 What? The freshly-minted Zoning

Z SDCL ? 49-41B-17; under ARSD 20:10:22:40, application for Party status ?shall be ?led Withi 6
days from th dat the facility siting application i ?led.?
Z Lindgren Af?davit, 1 7
Z Se Exhibit 3 Lindgren Af?davit, ?Application for Party Status.?
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the facility is proposed to be sited," can intervene, if timely application is made. 22 

At this point in time, the Lindgren Farm - and Plaintiffs - remained subject to the option 

for Easement, originally signed in June 2014. The instrument included Section 11.4, Permits 

and Approvals (as recounted in the discussion at 6, above). The concern was whether such 

language might render formal intervention in Docket EL19-003 a rather foolish act. The 

Lindgrens decided to defer seeking intervention before the PUC.23 

The option for an Easement over the Lindgren Farm expired without exercise on June 10, 

2019. On June 13, 2019, Plaintiffs then requested that counsel proceed with an Application for 

Party Status.24 On June 18, 2019, staff counsel for PUC responded, recommended that the "late 

application for party status be granted." During session held June 26, 2019, however, the PUC 

voted 2-1 to deny intervention to Plaintiffs. 25 On July 26, 2019, the PUC issued the permit to 

Crowned Ridge Wind, including an extensive set of Permit Conditions ( 45 numbered paragraphs, 

some with many subparts) - # 34, in pertinent part, providing: 

Shadow flicker at residences shall not exceed 30 hours per year unless the owner 
of the residence has signed a waiver. 

From the discussion appearing at the bottom of 10, above (and Complaint, ,r 78), the 

predicted Shadow Flicker seems to have been reduced from about 28 hours annually, to around 

16 hours. How much reduction arises from Crowned Ridge Wind's elimination of turbine sites 

56 and 57 from the physical confines of the Lindgren Farm is not presently known. 

What is known, going forward, Crowned Ridge Wind will not possess any Easement for 

casting Shadow Flicker (or emitting noise) as an "Effect," upon or over the Lindgren Farm. 

Defendants might be heard to exclaim on this order, "So what? The freshly-minted Zoning 

22 SDCL § 49-41B-17; under ARSD 20:10:22:40, application for party status "shall be filed within 60 
days from the date the facility siting application is filed." 
23 Lindgren Affidavit, ,r 7. 
24 See Exhibit 3, Lindgren Affidavit, "Application for Party Status." 
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Ordinance of Codington County (adopted June 7 2018) gives Applicant that very ri ght and

privi1ege!,,26 Meanwhile, the PUC obsequiously affords obvious homage and due enforcement

(as P an of the Facility Siting Pennit, and related orders) to this 30 hours annual limit G if such

W?f? carved in stone, somewhere in Pierre O someplace having 3 prominent role in the rich legal

history of the SIa,[e_

During the eafly stages of EL19-003, PUC staff, then also seemingly U.I1S of these

legal foundations, transmitted 3 ?data request? to Crowned Ridge Wind, with this very revealing

que sti on

Did Applicant base its 30-hour Per ye ar shadow ?icker limit on any factor other
than county ordinance? If S0 provide support.

Applicant turned to OI1 of its usual experts Dr. Chris Ollson of Ollson Environmental Health

Management (OEHM) for 3 f?SpOIlS to this quoted PUC request. The entire f?SpOIlS of Dr.

Ollson fU.I to 237 Pages, but for this limited Purpose and further discussion, only the ?rst Page

(marked for other Purposes 2 ?Exhibit A7_6>, is attached.28 Therein, Dr. Ollson asserts:

In summary, OV? the Past decade there has been considerable research
conducted around the World evaluating health COI1C?I of those living in
proximity to Wind turbines. This independent research by university professors,
consultants and governmental medical agencies has taken place in many different
countries on 3 variety of models of turbines that have been in communities for

I1U.II1?f years. Based on scienti?c principles, and the collective scienti?c
?ndings presented in research articles, OEHM believes that:

1 Shadow ?icker i not 3 health COI1C? (6-g- seizure in
photosensitive epi16pIiCS) rather it C be considered 3 nuisance

by SOIIl non-participating PT0ject residents.
2 There i I1 scienti?c evidence that shadow ?icker impairs quality

of life O i of particular nuisance for any duration of time.
Limiting shadow ?icker to I1 II1Of than 30-hours 3 Year at I1OI
Participating residences is commonplace in those United States
jurisdictions that have set standards. It has been effective to

Z Se Exhibit i, Lindgren Af?davit, ?Order Denying Late-Filed Application for Party Status.?
Z T b clear Plaintiffs challenge any such claim the Zoning Power delegation does not stretch that far
Z Having searched, counsel for Plaintiffs admits to not having found i anywhere in South Dakota law,
other than by the Pufported authority of Codington County?s Ordinance # 68 adopted June 7 2018.
Z Se Exhibit E, attached hereto.
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Ordinance of Codington County (adopted June 7, 2018) gives Applicant that very right and 

privilege!"26 Meanwhile, the PUC obsequiously affords obvious homage and due enforcement 

(as part of the Facility Siting Permit, and related orders) to this 30 hours annual limit as if such 

were carved in stone, somewhere in Pierre or someplace having a prominent role in the rich legal 

history of the State.27 

During the early stages of EL19-003, PUC staff, then also seemingly unsure of these 

legal foundations, transmitted a "data request" to Crowned Ridge Wind, with this very revealing 

question: 

Did Applicant base its 30-hour per year shadow flicker limit on any factor other 
than county ordinance? If so, provide support. 

Applicant turned to one of its usual experts - Dr. Chris Ollson of Ollson Environmental Health 

Management (OEHM) - for a response to this quoted PUC request. The entire response of Dr. 

Ollson runs to 237 pages, but for this limited purpose and further discussion, only the first page 

(marked for other purposes as "Exhibit A7-6") is attached.28 Therein, Dr. Ollson asserts: 

In summary, over the past decade there has been considerable research 
conducted around the world evaluating health concerns of those living in 
proximity to wind turbines. This independent research by university professors, 
consultants and governmental medical agencies has taken place in many different 
countries on a variety of models of turbines that have been in communities for 
numerous years. Based on scientific principles, and the collective scientific 
findings presented in research articles, OEHM believes that: 

1. Shadow flicker is not a health concern (e.g., seizure in 
photosensitive epileptics), rather it can be considered a nuisance 
by some non-participating project residents. 

2. There is no scientific evidence that shadow flicker impairs quality 
of life or is of particular nuisance for any duration of time. 
Limiting shadow flicker to no more than 30-hours a year at non­
participating residences is commonplace in those United States 
jurisdictions that have set standards. It has been effective to 

25 See Exhibit 4, Lindgren Affidavit, "Order Denying Late-Filed Application for Party Status." 
26 To be clear, Plaintiffs challenge any such claim - the Zoning Power delegation does not stretch that far. 
27 Having searched, counsel for Plaintiffs admits to not having found it anywhere in South Dakota law, 
other than by the purported authority of Codington County's Ordinance# 68, adopted June 7 , 2018. 
28 See Exhibit PB-3, attached hereto. 
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reduce complaints associated with those living in proximity to
Wind PY ects.

Dr. Ollson does not reveal that this ?standard,? when traced through Lampeter, actually began

with an unnamed judge in Gennany, supposedly ruling that 30 hours of Shadow Flicker Per Year

would be ?acceptable.? Things have simply and rapidly snowballed from there. (Plaintiffs

will add the snowball also does considerable violence to their title to the Lindgren Falm-)

This Court should consider this point What did Crowned Ridge Wind view 2 being

I1?C?SS3. O important for dealing with Shadow Flicker (O other ?Effects?)? To the extent that

this Defendant W3. expecting O Pmposing to COIIl into Pfivity with 3 landowner, the ?effects?

of ??icker? and ?shadow? W?f? quiqdy and ef?ciently provided for by II1?3.I of the ?Effects

Easement? (as stated in Section 5.2, quoted at 6, above, and also aPP<- Within Exhibit A to

Lindgren Af?davit). B entering into the option for this Easement, Plaintiffs had effectively

given OV? into the hands of Boulevard (and friends) all right and power OV such emissions,

regardless of the SOU.f

But, with the option for that Easement HO having expired, Plaintiffs ?nd themselves Ye

stuck with these very same ?Effects.? Rather than having Privity with Crowned Ridge Wind,

Defendant has instead received unction for the spewing of these Effects sanction having been

extended by both Codington County and the Board of Adjustment, and given that blessing, HO

by the PUC, too.

Curiously, if the Applicant 8 turbine operator might Wish O need to display II1Of

than 30 hours of Shadow Flicker on 3 residence, the Codington County Zoning Ordinance also

provides 3 remedy for escape. Note Section 5.22.03. 13 entitled ?Flicker Analysis?

A Flicker Analysis shall include the duration and location of ?icker potential for
all schools, churches, businesses and occupied dwellings Within 3 OI1 (1) mile
radius of each turbine Within 3 Pmject. The applicant shall provide 3 site maP
identifying the locations of shadow ?icker that may be caused by the PT0ject and
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reduce complaints associated with those living in proximity to 
wind projects. 

Dr. Ollson does not reveal that this "standard," when traced through Lampeter, actually began 

with an unnamed judge in Germany, supposedly ruling that 30 hours of Shadow Flicker per year 

would be "acceptable." Things have simply - and rapidly - snowballed from there. (Plaintiffs 

will add the snowball also does considerable violence to their title to the Lindgren Farm.) 

This Court should consider this point - what did Crowned Ridge Wind view as being 

necessary or important for dealing with Shadow Flicker (or other "Effects")? To the extent that 

this Defendant was expecting or proposing to come into privity with a landowner, the "effects" 

of "flicker" and "shadow" were quickly and efficiently provided for by means of the "Effects 

Easement" (as stated in Section 5.2, quoted at 6, above, and also appearing within Exhibit A to 

Lindgren Affidavit). By entering into the option for this Easement, Plaintiffs had effectively 

given over into the hands of Boulevard (and friends) all right and power over such emissions, 

regardless of the source. 

But, with the option for that Easement now having expired, Plaintiffs find themselves yet 

stuck with these very same "Effects." Rather than having privity with Crowned Ridge Wind, 

Defendant has instead received unction for the spewing of these Effects - sanction having been 

extended by both Codington County and the Board of Adjustment, and given that blessing, now 

by the PUC, too. 

Curiously, if the Applicant - as turbine operator - might wish or need to display more 

than 30 hours of Shadow Flicker on a residence, the Codington County Zoning Ordinance also 

provides a remedy for escape. Note Section 5.22.03.13, entitled "Flicker Analysis" -

A Flicker Analysis shall include the duration and location of flicker potential for 
all schools, churches, businesses and occupied dwellings within a one ( 1) mile 
radius of each turbine within a project. The applicant shall provide a site map 
identifying the locations of shadow flicker that may be caused by the project and 

Plaintiffs' Brief in Opposition to Defendants ' Separate M otions to D ismiss Comp laint 
- 16 -

Filed: 11/8/2019 9:45 AM CST Codington County, South Dakota 14CIV19-000303 



BRIEF: IN OPPOSITION TO DEFENDANTS' SEPARATE MOTIONS TO DISMISS COMPLAINT - Scan 1 -
Page 17 of 67

- Page 249 -

the expected durations of the ?icker at these locations from sun-rise to sun-set

OV? the COU.f of 3 ye3.r The analysis shall account for t0p0gTaPhY but not for
obstacles such 2 3.CC?SSO structures and trees. Flicker at any receptor shall not
exceed thirty (30) hours Per ye ar Within the analysis area.

3 Exception: The Board of Adjustment may allow for 3 greater amount of
?icker than identi?ed above if the Participating O non-participating
landowners agree to said amount of ?icker. If aPPr0ved, such agreement
i to be recorded and ?led with the Codington County Zoning Of?cer.
Said agreement shall be binding upon the heirs, SU.CC?SS and assigns of
the title holder and shall P3- with the land.

Other than the County B0a.rd?s U. of ?Codington County Zoning Of?cef, 2 the place of

recording and ?ling (rather than Codington County Register of Deeds), this exceptional aPPr0va1

aPPr0ach sounds V?ry much like an easement, OI1 authorizing 3 speci?c servitude upon 3

servient estate (an occupied dwelling, 2 an example).

We pause here for this question What, exactly, gives the ordinance Writer and legislator

(Codington County Board) and then also the local adjudicator (Codington County Board of

Adjustment) the power and authority to say that WIO than 30 hours of Shadow Flicker i much

too much but if the landowner Wishes to consent to that intrusion, then there must be 3 recorded

easement? But then also, that SOIIl number less than 30 hours is just right, the Board of

Adjustment has full authority, and landowners have I1 standing to complain, since the Zoning

Ordinance facilitates that level of intrusion? And, after all, that all-powerful body the Board of

Adjustment has issued the CUP providing for 3 variety of such Effects, to henceforth be

scattered here and there, permanently, amongst all the p?fSOIl and the properties of those who

I1?V? sought to invoke the jurisdiction of this Board but Plaintiffs in particular?

However brilliant that nameless Gennan judge may have been, While knowing nothing of

What the codi?ed laws might have provided at the time, VIO of this fast creeping progression in

governmental-authored, govemmental-enforced, Shadow Flicker tolerances has transpired with

any aPP8- recognition O ?V?I momentary consideration of Whether S outh Dakota law says
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the expected durations of the flicker at these locations from sun-rise to sun-set 
over the course of a year. The analysis shall account for topography but not for 
obstacles such as accessory structures and trees. Flicker at any receptor shall not 
exceed thirty (30) hours per year within the analysis area. 

a. Exception: The Board of Adjustment may allow for a greater amount of 
flicker than identified above if the participating or non-participating 
landowners agree to said amount of flicker. If approved, such agreement 
is to be recorded and filed with the Codington County Zoning Officer. 
Said agreement shall be binding upon the heirs, successors, and assigns of 
the title holder and shall pass with the land. 

Other than the County Board's use of "Codington County Zoning Officer" as the place of 

recording and filing ( rather than Codington County Register of Deeds), this exceptional approval 

approach sounds very much like an easement, one authorizing a specific servitude upon a 

servient estate ( an occupied dwelling, as an example). 

We pause here for this question - what, exactly, gives the ordinance writer and legislator 

(Codington County Board) and then also the local adjudicator (Codington County Board of 

Adjustment) the power and authority to say that more than 30 hours of Shadow Flicker is much 

too much - but if the landowner wishes to consent to that intrusion, then there must be a recorded 

easement? But then also, that some number less than 30 hours is just right, the Board of 

Adjustment has full authority, and landowners have no standing to complain, since the Zoning 

Ordinance facilitates that level of intrusion? And, after all, that all-powerful body - the Board of 

Adjustment - has issued the CUP providing for a variety of such Effects, to henceforth be 

scattered here and there, permanently, amongst all the persons and the properties of those who 

never sought to invoke the jurisdiction of this Board - but Plaintiffs in particular? 

However brilliant that nameless German judge may have been, while knowing nothing of 

what the codified laws might have provided at the time, none of this fast creeping progression in 

governmental-authored, governmental-enforced, Shadow Flicker tolerances has transpired with 

any apparent recognition or even momentary consideration of whether South Dakota law says 
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anythin g about such 3 ?bright 1%,, standard (30 hours Per Year) SDCL ? 43-13-2(8) i ripe for

application to this Pufported standard.

As to the Lindgren Farm, the option expired on June 10 2019, Without any exercise by

Defendant Boulevard and af?liates. Thus, 2 of this writing, Crowned Ridge Wind has I1 claim

O right by easement OV? the Lindgren Fann at least not by Privity of contract. Yet, the intent

to claim 3 right of servitude and to place 3 burden OV? and upon the Lindgren Fann

obviously persists, to the extent of nearly 1 hours of predicted (and ag?ncy rati?ed O aPPf0ved)

intrusive Shadow Flicker annually. only n0W Crowned Ridge Wind points not to 3 recorded

easement, but rather to the Codington County Zoning Ordinance, which HO affords full right

and entitlement along with the resulting Board of Adj ustment adjudication on the CUP which

says likewise. The PUC, in turn, likewise gives its full consent to this arrangement, though it

HO also claims not to regulate ?land uSeS and i only charged to OV?fS? and protect the health

and Welfare of the population.

Plaintiffs, however, maintain that this standard, aPParently originating with an unknown

judge in Gennany (With subsequent avid promotion by consultants, such 2 Lampeter, and

testimonial support by experts, such 8 Ollson, and the endeavors of the federal ag?ncy Whose

charter aPParently involves ceaseless promotion of Wind energy development), and HO based

thinly on the Codington County Zoning Ordinance, 2 Wel 2 each and eVery further

adjudication issued by these Defendants pinned upon the same legal source, represents 3 taking

O 3 damage of Plaintiffs ? Pf0p<- rights . In reading these historical Writings, OI1 must gTa5

this evident truth not OV of these promoters O agencies ?V?I OI1 considered the question of

Whether Non-Participating Owners, such 8 Plaintiffs, being citizens and Pf0p<- OWI1? in
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anything about such a "bright line" standard (30 hours per year). SDCL § 43-13-2(8) is ripe for 

application to this purported standard. 

As to the Lindgren Farm, the option expired on June 10, 2019, without any exercise by 

Defendant Boulevard and affiliates. Thus, as of this writing, Crowned Ridge Wind has no claim 

or right by easement over the Lindgren Farm - at least not by privity of contract. Yet, the intent 

to claim a right of servitude - and to place a burden - over and upon the Lindgren Farm 

obviously persists, to the extent of nearly 16 hours of predicted (and agency ratified or approved) 

intrusive Shadow Flicker annually. Only now, Crowned Ridge Wind points not to a recorded 

easement, but rather to the Codington County Zoning Ordinance, which now affords full right 

and entitlement - along with the resulting Board of Adjustment adjudication on the CUP which 

says likewise. The PUC, in tum, likewise gives its full consent to this arrangement, though it 

now also claims not to regulate "land uses" and is only charged to oversee and protect the health 

and welfare of the population. 

Plaintiffs, however, maintain that this standard, apparently originating with an unknown 

judge in Germany (with subsequent avid promotion by consultants, such as Lampeter, and 

testimonial support by experts, such as Ollson, and the endeavors of the federal agency whose 

charter apparently involves ceaseless promotion of wind energy development), and now based 

thinly on the Codington County Zoning Ordinance, as well as each and every further 

adjudication issued by these Defendants pinned upon the same legal source, represents a taking -

or a damage - of Plaintiffs ' property rights. In reading these historical writings, one must grasp 

this evident truth - not one of these promoters or agencies even once considered the question of 

whether Non-Participating Owners, such as Plaintiffs, being citizens and property owners in 
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S outh Dakota, have 3 right to protect their lands and, in the absence of any Priviry, are entitled

also to avoid burdens and servitudes upon their 1andS_

C THE ZONING POWER ARE THERE LIMITS?

The legislative power is vested in the legislature, Const. Art 3, ? 1 these provisions 3.f

read 8 including the ?legislative Policy Power >, 3 power that includes justi?cation for Zoning

ordinances. Cary V Qily Of Rapid Cit)/ 1997 SD 18 ? 20, 559 N.W.2d 891.

In 1967, the legislature extended the Zoning power to counties, capable of being

exercised OI1 3 comprehensive Plan i developed by the Planning Commission. SDCL ? 11-2-

11 Thereafter, the County may adopt 3 Zoning ordinance, under which 3 c0unty?s 3.f? may be

divided into districts . SDCL ?? 11-2-13, -14. The ordinance regulations, inter alia, 3.f to be

made with ?reasonable consideration to the character of the district, and its peculiar

suitability for particular uses, and with 3 view to conserving the value of buildings and

encouraging the most appropriate U. of land throughout the county.? Id.

Codington County has adopted such an ordinance, dividing the county into about 8

named districts (the ?A,? O Agricultural Land District, being relevant here), Plug two overlay

districts, 2 set forth in Ordinance # 65, believed to have been adopted by the County Board on

March 28, 2017. The Lindgren Fann (1ega11 described in Complaint, ? 23) i P an of the ?A?

District, under which the U.S to which Plaintiffs have Put their Pf0p<- 3.f classed, under

Section 3.04.01 of Ordinance # 65, 2 Pennitted Uses. As de?ned (Article II of Ordinance # 65),

3 Pennitted Use is ?[3- U. allowed in 3 Zoning district and subject to the restrictions

applicable in that Zoning district.? The Lindgren Faml, 2 3 Pennitted Use, dates back prior to

the time when legislative authority to adopt 3 Zoning Ordinance was delegated to Codington

County. Complaint, ? 24.

Z In deeming 30-hours ?acceptable,? Wha facts did th Gennan judge view O consider?
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South Dakota, have a right to protect their lands and, in the absence of any privity, are entitled 

also to avoid burdens and servitudes upon their lands.29 

C. THE ZONING POWER - ARE THERE LIMITS? 

The legislative power is vested in the legislature, Const. Art 3, § 1; these provisions are 

read as including the "legislative policy power," a power that includes justification for zoning 

ordinances. Cary v. City of Rapid City, 1997 SD 18, ,i 20, 559 N.W.2d 891. 

In 1967, the legislature extended the zoning power to counties, capable of being 

exercised once a comprehensive plan is developed by the Planning Commission. SDCL § 11-2-

11. Thereafter, the County may adopt a zoning ordinance, under which a county's area may be 

divided into districts. SDCL §§ 11-2-13, -14. The ordinance regulations, inter alia, are to be 

made with "reasonable consideration . . . to the character of the district, and its peculiar 

suitability for particular uses, and with a view to conserving the value of buildings and 

encouraging the most appropriate use of land throughout the county." Id. 

Codington County has adopted such an ordinance, dividing the county into about 8 

named districts (the "A," or Agricultural Land District, being relevant here), plus two overlay 

districts, as set forth in Ordinance # 65, believed to have been adopted by the County Board on 

March 28, 2017. The Lindgren Farm (legally described in Complaint, ,i 23) is part of the "A" 

District, under which the uses to which Plaintiffs have put their property are classed, under 

Section 3.04.01 of Ordinance # 65, as Permitted Uses. As defined (Article II of Ordinance # 65), 

a Permitted Use is "[a]ny use allowed in a zoning district and subject to the restrictions 

applicable in that zoning district." The Lindgren Farm, as a Permitted Use, dates back prior to 

the time when legislative authority to adopt a Zoning Ordinance was delegated to Codington 

County. Complaint, ,i 24. 

29 In deeming 30-hours "acceptable," what facts did the German judge view or consider? 
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Under SDCL ? 11-2-17.3, the Zoning Ordinance may authorize 3 conditional U. of

Pf0p<- by specifying the aPPf0ving authority, each categ0T of conditional U. requiring

aPPr0va1, the districts in which the U. may be aPPr0ved, the criteria for evaluating each

conditional uSe and the procedures for certifying aPPr0va1 of conditional U.S? Under Article II,

Ordinance # 65, 3 ?Conditional Use? i de?ned 3.

[A]ny U. that, owing to special characteristics attendant to its operation,

may be pennitted in 3 Zoning district subject to requirements that 3.f different
from the requirements imposed for any U. pennitted by right in the Zoning
district. Conditional U.S 3.f subject to the evaluation and aPPr0va1 by the
Board of Adjustment and 3.f administrative in nature .

The regulations for the ?A? District include the naming of II1Of than 40 ?Conditional

USeS (Section 3.04.02, Zoning Ordinance), ranging from ?churches and cemeteries? to ?private

clubs,? and also ?Wind Energy System (WEs)_> Several of these named conditional U.S

reference subsequent sections O chapters in the Zoning Ordinance Concentrated Animal

Feeding Operations, for example, incorporate the provisions of Section 5-14 While the WES

listing then directs the reader to Section 5.22.

Meanwhile, Section 5.22 i focused on the requirements for Wind Energy $ystem($)- As

of Ordinance # 65 (March 2017 adoption), this section had I1 provisions at all related to Shadow

Flicker, While on the topic of ?noise level? (Section 5.22.03.12), that version W3. amended and

brought forward into Ordinance # 68 (June 2018 adoption) to read 2 follows:

12 Noise.

3 Noise level generated by Wind energy system shall not exceed 50 dBA,

3.V?f3.g A-Weighted Sound pf? S level effects at the Pf0p<- line of
existing I1O participating residences, businesses, and buildings owned
and/ or maintained by 3 govemmental entity.

b. Noise level measurements shall be made with 3 sound level meter using
the A-Weighting scale, in accordance with standards promul gate d by the
American National Standards Institute . An L90 measurement shall be

3 5.1 i entitled ?Accessory Buildings? th intended reference might be Section 5.21 Concentrated
Animal Feeding Operation Regulations.
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Under SDCL § 11-2-17.3, the Zoning Ordinance may authorize a conditional use of 

property, by specifying the approving authority, each category of conditional use requiring 

approval, the districts in which the use may be approved, the criteria for evaluating each 

conditional use, and the procedures for certifying approval of conditional uses. Under Article II, 

Ordinance# 65, a "Conditional Use" is defined as: 

. . . [ A ]ny use that, owing to special characteristics attendant to its operation, 
may be permitted in a zoning district subject to requirements that are different 
from the requirements imposed for any use permitted by right in the zoning 
district. Conditional uses are subject to the evaluation and approval by the 
Board of Adjustment and are administrative in nature. 

The regulations for the "A" District include the naming of more than 40 "Conditional 

Uses" (Section 3.04.02, Zoning Ordinance), ranging from "churches and cemeteries" to "private 

clubs," and also "Wind Energy System (WES)." Several of these named conditional uses 

reference subsequent sections or chapters in the Zoning Ordinance - Concentrated Animal 

Feeding Operations, for example, incorporate the provisions of Section 5.14,30 while the WES 

listing then directs the reader to Section 5. 22. 

Meanwhile, Section 5.22 is focused on the requirements for Wind Energy System(s). As 

of Ordinance # 65 (March 2017 adoption), this section had no provisions at all related to Shadow 

Flicker, while on the topic of "noise level" (Section 5.22.03.12), that version was amended and 

brought forward into Ordinance# 68 (June 2018 adoption) to read as follows: 

12. Noise. 
a. Noise level generated by wind energy system shall not exceed 50 dBA, 

average A-weighted Sound pressure level effects at the property line of 
existing non participating residences, businesses, and buildings owned 
and/or maintained by a governmental entity. 

b. Noise level measurements shall be made with a sound level meter using 
the A-weighting scale, in accordance with standards promulgated by the 
American National Standards Institute. An L90 measurement shall be 

30 5.14 is entitled "Accessory Buildings" - the intended reference might be Section 5.21, Concentrated 
Animal Feeding Operation Regulations. 
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used and have 3 measurement period I1 less than ten minutes unless
otherwise specified by the Board of Adjustment.

Plaintiffs would observe that the transmission of noise onto 3 Pf0p<- C be 2 much 3

servitude O burden 2 Shadow Flicker, ?V?I though there i not 3 speci?c statute for ?noise,? 2

i the C3. for the ?right of receiving light? O ?discharging the same upon O OV? lands ,, SDCL

? 43-13-2. During operations of the Wind farm, Plaintiffs ? residence (and prop?- i predicted

to receive levels of noise that is in ?XC?S in consequential and measurable increments of the

ambient sound HO experienced in this rural 3.f?3 The ?Effects Easement? would have allowed

such intrusions, but the option has lapsed, and there i I1 Privity with Crowned Ridge Wind for

an increased level of sound, reaching Plaintiffs ? home at all times the Wind fann i in operation.

The mission of the Zoning Ordinance i to ?assist in the implementation of the [C0unty?s

CLUP], which in its entirety represents the foundation on which this Ordinance i based.?

Section 1.01.03.1. Further, the fostering of 3 hannonious, convenient and workable relationship

among land U.S i an expressed goal, including promoting the stability of existing land U.S in

confonnity with the CLUP, and to protect those U.S from ?inhannonious in?uences and hannful

intrusions.? Sections 1.01.03.2 and .3 The last expressed intent, Section 1.01.03.10, i to ?place

the power and responsibility of the U. of land in the hands of the Pf0p<- OWIl? contingent

upon the compatibility of surrounding U.S and the [CLUP] _

Reading through the statement of Purpose, it i hard to believe that 3 Wind faml,

involving 130 O S Wind turbines, extending above ground level (AGL) nearly 500 feet While

cranking out about 107 dBA of noise at the source, embracing Within this so-called ?Project?

SOIIl 53,000 3.Cf? (including the Lindgren Faml, although I1 longer open to hosting two of the

turbines)31 is in full conformity with the Zoning Ordinance. But that issue S??IIl to have been

3 Se Exhibit Z Lindgren Affidavit comprised of Exhibit A53, in PUC Docket EL19-003. Located 3
miles south of South Shore still showing CR-56 and CR-57 locations O 3 mauve background.
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used and have a measurement period no less than ten minutes unless 
otherwise specified by the Board of Adjustment. 

Plaintiffs would observe that the transmission of noise onto a property can be as much a 

servitude or burden as Shadow Flicker, even though there is not a specific statute for "noise," as 

is the case for the "right of receiving light" or "discharging the same upon or over lands," SDCL 

§ 43-13-2. During operations of the wind farm, Plaintiffs' residence (and property) is predicted 

to receive levels of noise that is in excess - in consequential and measurable increments - of the 

ambient sound now experienced in this rural area. The "Effects Easement" would have allowed 

such intrusions, but the option has lapsed, and there is no privity with Crowned Ridge Wind for 

an increased level of sound, reaching Plaintiffs' home at all times the wind farm is in operation. 

The mission of the Zoning Ordinance is to "assist in the implementation of the [County's 

CLUP], which in its entirety represents the foundation on which this Ordinance is based." 

Section 1.01.03.1. Further, the fostering of a harmonious, convenient and workable relationship 

among land uses is an expressed goal, including promoting the stability of existing land uses in 

conformity with the CLUP, and to protect those uses from "inharmonious influences and harmful 

intrusions." Sections 1.01.03.2 and .3. The last expressed intent, Section 1.01.03.10, is to "place 

the power and responsibility of the use of land in the hands of the property owner contingent 

upon the compatibility of surrounding uses and the [CLUP]." 

Reading through the statement of purpose, it is hard to believe that a wind farm, 

involving 130 or so wind turbines, extending above ground level (AGL) nearly 500 feet while 

cranking out about 107 dBA of noise at the source, embracing within this so-called "Project" 

some 53,000 acres (including the Lindgren Farm, although no longer open to hosting two of the 

turbines )31 is in full conformity with the Zoning Ordinance. But that issue seems to have been 

31 See Exhibit 2, Lindgren Affidavit - comprised of Exhibit A53, in PUC's Docket ELI 9-003. Located 3 
miles south of South Shore, still showing CR-56 and CR-57 locations on a mauve background. 
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addressed by Circuit Judge Spears in the Johnson case, and 2 such, is not the immediate COI1C?

of Plaintiffs ? Complaint. The Complaint here is by I1 II1?3.I an aPP<- O 3 review by Writ

What remains of direct and immediate COI1C? to Plaintiffs is Whether, in the pfOC?S of

allowing this Wind fann to be developed here and in such an expansive manner, the Board of

Adjustment (in particular) i 1e entitled to ?borrow? from Plaintiffs (Or actually, take), 8 3

function of the adjudicative pfOC?S an attribute of their Pf0p<- (On O II1Of of the sticks that

i Pan of the bundle of ownership righ1$) by burdening the Pf0p<- with the operational

?Effects? of this Wind fann due to relative proximity.

The Zoning power in South Dakota, 2 delegated to and exercised by local government, i

subject to ?constitutional limitations on governmental restrictions of private Pr0P61?[y Scha?ar

V Deuel County Bd. of Commissioners, 2006 SD 16 ? 14 725 N.W.2d 241. In Scha?ar,

plaintiffs W?f? seeking to compel (by mandamus) the County Board to accept (and enact) two

initiative petitions (under SDCL ? 7-18A-13) Pmposing to amend the C ounty ? Zoning ordinance

(governed by SDCL, Chapter 11-2)- The Court detennined that the speci?c statute Zoning and

the procedure established there controlled OV? the general statute providing for initiative

rights . Before getting to that point, however, the Court brie?y reviewed the Purpose of zoning,

citing also to Cary V Rapid City, W 19-22, with the thought that allowing ?the U. of 3 pers0n?s

Pf0p<- to be held hostage by the will and whims of neighboring landowners Without adherence

to O application of any standards O guidelines? i repugnant to the due pfOC?S clause of the

Fourteenth Amendment. The Court took note also of the controlling rulings in Cit) of E astlake

V Forest Qily Enterprises, Inc-, 426 U.S. 668 (1976), and Euclid V Ambler Realty C0., 272 U.S.

365 (1926)-

None of these cases 3.f really an exact O close fit to this one; this C3. has unique facts

and requires 3 focus on when might 3 CUP applicant take O borrow (in an adj udicative pfOC?S
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addressed by Circuit Judge Spears in the Johnson case, and as such, is not the immediate concern 

of Plaintiffs' Complaint. The Complaint here is by no means an appeal, or a review by writ. 

What remains of direct and immediate concern to Plaintiffs is whether, in the process of 

allowing this wind farm to be developed here and in such an expansive manner, the Board of 

Adjustment (in particular) is legally entitled to "borrow" from Plaintiffs ( or, actually, take), as a 

function of the adjudicative process, an attribute of their property ( one or more of the sticks that 

is part of the bundle of ownership rights), by burdening the property with the operational 

"Effects" of this wind farm due to relative proximity. 

The zoning power in South Dakota, as delegated to and exercised by local government, is 

subject to "constitutional limitations on governmental restrictions of private property." Schafer 

v. Deuel County Ed. of Commissioners, 2006 SD 16, ,i 14, 725 N.W.2d 241. In Schafer, 

plaintiffs were seeking to compel (by mandamus) the County Board to accept (and enact) two 

initiative petitions (under SDCL § 7-18A-13) proposing to amend the County's zoning ordinance 

(governed by SDCL, Chapter 11-2). The Court determined that the specific statute - zoning and 

the procedure established there - controlled over the general statute providing for initiative 

rights. Before getting to that point, however, the Court briefly reviewed the purpose of zoning, 

citing also to Cary v. Rapid City, ,i,i 19-22, with the thought that allowing ''the use of a person's 

property to be held hostage by the will and whims of neighboring landowners without adherence 

to or application of any standards or guidelines" is repugnant to the due process clause of the 

Fourteenth Amendment. The Court took note also of the controlling rulings in City of Eastlake 

v. Forest City Enterprises, Inc., 426 U.S. 668 (1976), and Euclid v. Ambler Realty Co., 272 U.S. 

365 (1926). 

None of these cases are really an exact or close fit to this one; this case has unique facts 

and requires a focus on when might a CUP applicant take or borrow (in an adjudicative process 
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inte gral to the CUP aPPr0va1, and also 2 assertedly authorized under the Zoning Ordinance) the

facilities O lands of 3 nearby Pf0p<- owner, not otherwise in Privity with the CUP applicant, to

he1 facilitate the need for land mass, 2 OI1 would expect to need for an ?outsized? industrial

operation. The Zoning Ordinance in question W3. amended on 3 Thursday (June 7 2018; and 2

of the very next day Friday (June 8 2018; Defendant Crowned Ridge Wind was ready to apply

for 3 CUP. Before considering 3 CUP, an app11catiOn,,32 from an ?aPP1ica_m,, is required.

And, before granting 3 CUP, furthennore, the Board of Adjustment i to certify compliance with

?the speci?c rules governing individual conditional uses,? with satisfactory provision for ?the

economic, noise, glare O other effects? of the conditional U. on adjoining properties and

properties generally in the district.? The C3. 1a 2 represented by Euclid, and others, i

generally to the effect that, when implementing Zoning 2 3 legislative function, the landowner

(as 3 prospective applicant, hoping to submit an application for 3 Zoning change O remedy) i

either unh?1PP with the classi?cation of lawful U.S derived from legislative pfOC?SS? O about

SOIIl burden (commonly referenced an ?exactment?) that i placed on the real Pf0p<- in the

C of adjudicating the pr0pe1T intended to S?fV 2 3 site for OI1 function O another.

However, the pfOC?S actually being employed in Codington County is this: the Board of

Adjustment in f?SpOIlS to an application from an applicant (Crowned Ridge Wind) and for

Purposes of making the applicant? s conditional U. PY0p0sa (130 turbines, II1Of O less) actually

?t, 3 bit here and 3 little there and quite 3 lot all OV? (much like the jig S puzzle shown in the

Project MZI in question?) HO deems itself fully authorized to reach OV? onto each parcel of

the ?adjoining prope?y? (the Lindgren Faml, in this case) for Purposes of pennanently assigning

3 Ordinance # 65 Section 4.05.01.1, requires 3 ?Writte application.?
3 Ordinance # 65 Section 4.05.01.2, ?aPP1ica_ for 3 conditional use pennit? t notify others.
3 Sam Wor 3 used in Section 5. of Easement, although in lower C38 Spelling Quoting from
Ordinance # 65 Section 4.05.01.6.b, a P 79
3 Se Exhibit Z Lindgren Af?davit.
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integral to the CUP approval, and also as assertedly authorized under the Zoning Ordinance) the 

facilities or lands of a nearby property owner, not otherwise in privity with the CUP applicant, to 

help facilitate the need for land mass, as one would expect to need for an "outsized" industrial 

operation. The Zoning Ordinance in question was amended on a Thursday (June 7, 2018), and as 

of the very next day - Friday (June 8, 2018), Defendant Crowned Ridge Wind was ready to apply 

for a CUP. Before considering a CUP, an "application"32 from an "applicant"33 is required. 

And, before granting a CUP, furthermore, the Board of Adjustment is to certify compliance with 

''the specific rules governing individual conditional uses," with satisfactory provision for ''the 

economic, noise, glare or other effects34 of the conditional use on adjoining properties and 

properties generally in the district." The case law, as represented by Euclid, and others, is 

generally to the effect that, when implementing zoning as a legislative function, the landowner 

(as a prospective applicant, hoping to submit an application for a zoning change or remedy) is 

either unhappy with the classification of lawful uses derived from legislative processes, or about 

some burden ( commonly referenced an "exactment") that is placed on the real property in the 

course of adjudicating the property intended to serve as a site for one function or another. 

However, the process actually being employed in Codington County is this: the Board of 

Adjustment - in response to an application from an applicant (Crowned Ridge Wind) and for 

purposes of making the applicant's conditional use proposal (130 turbines, more or less) actually 

fit, a bit here and a little there and quite a lot all over (much like the jig saw puzzle shown in the 

Project Map in question35
) - now deems itself fully authorized to reach over onto each parcel of 

the "adjoining property" (the Lindgren Farm, in this case) for purposes of permanently assigning 

32 Ordinance# 65, Section 4.05.01.1, requires a "written application." 
33 Ordinance# 65, Section 4.05.01.2, "applicant for a conditional use permit" to notify others. 
34 Same word as used in Section 5.2 of Easement, although in lower case spelling! Quoting from 
Ordinance# 65, Section 4.05.01.6.b, at p. 79. 
35 See Exhibit 2, Lindgren Affidavit. 
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to that pr0pe1T SOIIl degree O share of the burden ?owing from the ?effects of the conditional

Ll$e This is ?exactment? from 3 non-applicant neighbor to the land uSe and arises Whenever

the applicant attempts to SqU.??Z in Wind turbines into such close proximity that the CUP

PY0p0sa mimics Whatever minimum setbacks required by the Zoning - 36 (This County

effort i akin to squeezing 50 lbs. of II13.IlU into 3 sack designed to hold merely 1 1bs. all

neighbors to the Pr0j ect being completely soiled in the pfOC6$$-

The Lindgrens, occupying a Permissive Use, pursue VI land U. application, and seek VI

af?nnative remedy from the Board of Adj ustment, O for that matter, from the PUC. What other

label might OIl honestly Put on the B0ard?s rati?cation and aPPr0va1 of SOIIl speci?c measure

O quantity of Shadow Flicker being visited upon the Lindgren Fann and Plaintiffs ? residence,

Whether to the extent of either 28 hours Per ye ar O Pefhapg 1 hours ? only when exceeding

30 hours must such be in the fonn of SOIIl ?agreement? that i recorded and the applicant i

obliged to make SOIIl fonn of Payment to the burdened 37 What legislative p()W?f

delegated to counties, makes that ?ne distinction (On duration of U. requires an easement, the

other does not)? Or, i the nameless Gennan judge exercising jurisdiction beyond national

boundaries and OV? oceans? N0, ?V?I if predicted to last something less than 30 hours annually,

Shadow Flicker remains 3 burden laid upon Lindgren Faml, arising entirely from 3 CUP

application pursued by Crowned Ridge Wind and enthusiastically aPPr0ved by C ounty ? Board

of Adjustment.

Being non-consensual in nature, this burden (servitude) is also 3 taking Oi O an

infringement up01" Pf0p<- rights and interests, regardless of Whether the desired aPPr0va1 i

3 In this instance, the Ordinance requires 3 1,50 feet setback, Whil the distance to Plaintiffs home from
CR 4 i estimated at 1,650 feet; 3 IIIO conservative aPPr0ach respectful of neighbors such 3 5,000
feet (O more) would substantially reduce, if not eliminate, Shadow Flicker, IFLN and dB noise, P?rhap
giving space t fewer Win farms. But Wh must live Wit the ?Effects?? The neighboring non-applicants,
by the Pure force of 3 Board of Adjustment edict. I this 3 PT0p6 Zoning Power exercise?

Plaintz?vL Briefin Opposition to Defendants L S ep Motions to Dismiss Complaint

Filed: 11/8/2019 9:45 AM CST Codington County, South Dakota 14ClV19-000303

to that property some degree or share of the burden flowing from the "effects of the conditional 

use." This is "exactment" from a non-applicant neighbor to the land use, and arises whenever 

the applicant attempts to squeeze in wind turbines into such close proximity that the CUP 

proposal mimics whatever minimum setbacks required by the Zoning Ordinance.36 (This County 

effort is akin to squeezing 50 lbs. of manure into a sack designed to hold merely 10 lbs., all 

neighbors to the Project being completely soiled in the process.) 

The Lindgrens, occupying a Permissive Use, pursue no land use application, and seek no 

affirmative remedy from the Board of Adjustment, or, for that matter, from the PUC. What other 

label might one honestly put on the Board's ratification and approval of some specific measure 

or quantity of Shadow Flicker being visited upon the Lindgren Farm and Plaintiffs ' residence, 

whether to the extent of either 28 hours per year - or perhaps 16 hours? Only when exceeding 

30 hours must such be in the form of some "agreement" that is recorded and the applicant is 

obliged to make some form of payment to the burdened landowner.37 What legislative power, 

delegated to counties, makes that fine distinction ( one duration of use requires an easement, the 

other does not)? Or, is the nameless German judge exercising jurisdiction beyond national 

boundaries and over oceans? No, even if predicted to last something less than 30 hours annually, 

Shadow Flicker remains a burden laid upon Lindgren Farm, arising entirely from a CUP 

application pursued by Crowned Ridge Wind and enthusiastically approved by County's Board 

of Adjustment. 

Being non-consensual m nature, this burden (servitude) is also a taking of, or an 

infringement upon, property rights and interests, regardless of whether the desired approval is 

36 In this instance, the Ordinance requires a 1,500 feet setback, while the distance to Plaintiffs' home from 
CR 48 is estimated at 1,650 feet; a more conservative approach, respectful of neighbors - such as 5,000 
feet ( or more) would substantially reduce, if not eliminate, Shadow Flicker, IFLN and dBA noise, perhaps 
giving space to fewer wind farms. But who must live with the "Effects"? The neighboring non-applicants, 
by the pure force of a Board of Adjustment edict. Is this a proper Zoning Power exercise? 
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coming from the Board of Adjustment, the PUC, O both. Plaintiffs think it unlikely the State

Zoning Power i this expansive, Whether being wielded directly by the Legislature, O in any

fonn 8 delegated to Codington County, O in the alternative fonn of 3 ?Facility Siting Pef[nit?>

delegated to the PUC. This S??IIl particularly S when the burden being fashioned by the

ag?ncy i actually laid upon an adjoining Pf0p<- owner, rather than the land U. applicant

itself.

Neither the decision in Scha?ar HO in CQ dealt with facts remotely similar to the Zoning

excursions being done here, but Ye each 3.SSU.f U there C constitutional limits to that power.

As of today, Art. 6, ? 13 S.D. Const. still provides that ?[P]fivate Pf0p<- shall not be taken for

public uSe O damaged, Without just compensation. a While S outh Dakota itself i not

claiming any aPParent title to O possession of the Lindgren Faml, Plaintiffs submit the Pf0p<-

i Ye about to be taken O damaged for public U. Without just compensation, 8 the State i

allowing its ag?ncy and delegatee to engage in Taking through of?cial, required pennits.

Here, governmental power is exercised to bless an industrial U. of land S ambitious,

out-of-scale, that the ?Effects? given off (Spun Of actually) by the U. cannot be fully contained

on the host site itself. Nonetheless, the governmental agencies (as re?ected by their respective

legislative and adjudicative endeavors) Wish to pfOmOt6 Welcome and Wannly embrace 3

money-laden uSe rich also with promises of I1? tax f?V?I1U. such that they 3.f constrained to

allow the U. to reach ZICT Pf0p<- lines beyond the site. Then, in Pufporting to place

restrictions on the industrial Wind fann activity, the operator i instead given license, by

imposing detailed measurements of how much (and for how long) the ?Effects? may be

transmitted to and dumped on the Non-Participating neighbors. Ke6P in mind, the neighbors

have not heretofore experienced these Effects. They have become ?receptors,? O 2 Plaintiffs

3 Se Complaint, a 1 91 and Exhibit D thereto, Defendanfs TGSPOI to data requests before the PUC.
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coming from the Board of Adjustment, the PUC, or both. Plaintiffs think it unlikely the State's 

Zoning Power is this expansive, whether being wielded directly by the Legislature, or in any 

form as delegated to Codington County, or, in the alternative form of a "Facility Siting Permit," 

delegated to the PUC. This seems particularly so when the burden being fashioned by the 

agency is actually laid upon an adjoining property owner, rather than the land use applicant 

itself. 

Neither the decision in Schafer nor in Cary dealt with facts remotely similar to the zoning 

excursions being done here, but yet each assures us there are constitutional limits to that power. 

As of today, Art. 6, § 13, S.D. Const. still provides that "[p ]rivate property shall not be taken for 

public use, or damaged, without just compensation ... " While South Dakota itself is not 

claiming any apparent title to or possession of the Lindgren Farm, Plaintiffs submit the property 

is yet about to be taken or damaged - for public use - without just compensation, as the State is 

allowing its agency and delegatee to engage in Taking through official, required permits. 

Here, governmental power is exercised to bless an industrial use of land so ambitious, 

out-of-scale, that the "Effects" given off (spun off, actually) by the use cannot be fully contained 

on the host site itself. Nonetheless, the governmental agencies (as reflected by their respective 

legislative and adjudicative endeavors) wish to promote, welcome and warmly embrace a 

money-laden use, rich also with promises of new tax revenue, such that they are constrained to 

allow the use to reach across property lines - beyond the site. Then, in purporting to place 

restrictions on the industrial wind farm activity, the operator is instead given license, by 

imposing detailed measurements of how much (and for how long) the "Effects" may be 

transmitted to and dumped on the Non-Participating neighbors. Keep in mind, the neighbors 

have not heretofore experienced these Effects. They have become "receptors," or, as Plaintiffs 

37 See Complaint, at ,-i 91, and Exhibit D thereto, Defendant's response to data requests before the PUC. 
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S6 it, hostages. Henceforth, they will be required to endure these Effects.? This case i

emblematic of Zoning Power, HO Writ much too large (much like the many Wind turbines

themselves). This power reaches far beyond the constitutional limits envisioned by Scha?ar O

Cary O for that matter any other South Dakota reported C3.S

D RESPONSE TO THE MOTIONS OF DEFENDANTS

1
Crowned Ridge Moves to Dismiss

Lack of Su bject Matter Jurisdiction (Rule 12(1)) and Failure to State 6 Claim (Rule 12(1))

Defendant advances 3 four-part argument, starting with ?A. There is VI Issue Ripe f0r

Judicial Determination.? Citing Boever V South Dakota Bd. of Accountancy, 526 N.W.2d 747

($.13 1995; it is said there must be a justiciable controversy in the U. of declaratory relief, 3

concept which itself has four requirements aPParently, Defendant claims the Plaintiffs ?

Complaint fails the fourth requirement ?the issue involved in the controversy must be ripe for

judicial detennination.? ]d., at 750. Quoting from Gottschalk V Hegg> 228 N.W. 2d 640 ($.13

1975; Boever further states that ?[?]0urts should not render advisory opinions O decide moot

theoretical questions when the future shows I1 indication of the invasion of 3 right.? Boever, at

750.

Since the Supreme Court did f?V?fS? the trial court, Boever S??II1 an odd choice to argue

here. At the trial court, the complaint involved two constitutional challenges, the ?rst to future

3 Plaintiffs, in passing, observe SDCL ? 21-10-2, providing that nothing ? O maintained under the

GXPT authority of statute C be deemed 3 nuisance.? If the duration O intensity (loudness) of the
Effects cast upon Plaintiffs and the Lindgren Farm i fully in line Wit the Zoning Ordinance, CUP and
PUC Permit, but 03118 damage O injury beyond Wha th assembled experts have opined, ?f not
Plaintiffs stripped of remedies? When Zoning Power, 3 used here, affords applicant the strength to reach
out and OV prop??y lines, expelling 3 certain volume O duration of Effects thereon, i not 3 servitude
created? That BS of the Zoning Power might follow NARUC Best Practices; Whethe also in compliance
Wit the South Dakota Constitution and statutory provisions i the Complain?s primary focus.
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see it, hostages. Henceforth, they will be required to endure these Effects. 38 This case is 

emblematic of Zoning Power, now writ much too large (much like the many wind turbines 

themselves). This power reaches far beyond the constitutional limits envisioned by Schafer or 

Cary or - for that matter - any other South Dakota reported case. 

D. RESPONSE TO THE MOTIONS OF DEFENDANTS 

1. 
Crowned Ridge Moves to Dismiss -

Lack of Subject Matter Jurisdiction (Rule 12(b)(l)) and Failure to State a Claim (Rule 12(b)(5) 

Defendant advances a four-part argument, starting with "A. There is no Issue Ripe for 

Judicial Determination." Citing Boever v. South Dakota Ed. of Accountancy, 526 N.W.2d 747 

(S.D. 1995), it is said there must be a justiciable controversy in the use of declaratory relief, a 

concept which itself has four requirements - apparently, Defendant claims the Plaintiffs' 

Complaint fails the fourth requirement - "the issue involved in the controversy must be ripe for 

judicial determination." Id., at 750. Quoting from Gottschalk v. Hegg, 228 N.W. 2d 640 (S.D. 

1975), Boever further states that "[c]ourts should not render advisory opinions or decide moot 

theoretical questions when the future shows no indication of the invasion of a right." Boever, at 

750. 

Since the Supreme Court did reverse the trial court, Boever seems an odd choice to argue 

here. At the trial court, the complaint involved two constitutional challenges, the first to future 

38 Plaintiffs, in passing, observe SDCL § 21-10-2, providing that nothing "done or maintained under the 
express authority of statute can be deemed a nuisance." If the duration or intensity (loudness) of the 
Effects cast upon Plaintiffs and the Lindgren Farm is fully in line with the Zoning Ordinance, CUP and 
PUC Permit, but causes damage or injury beyond what the assembled experts have opined, are not 
Plaintiffs stripped of remedies? When Zoning Power, as used here, affords applicant the strength to reach 
out and over property lines, expelling a certain volume or duration of Effects thereon, is not a servitude 
created? That use of the Zoning Power might follow NARUC Best Practices; whether also in compliance 
with the South Dakota Constitution and statutory provisions is the Complaint's primary focus. 
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?quality review and disciplinary? matters under SDCL 36-20A-20 (With disciplinary actions

being taken if O when factually needed), and 3 second challenge to 36-20A-15 (With licensed

public accounting finns undergoing 3 quality review every three Years) Dismissal of the

challenge to the disciplinary statute W3. af?rmed, While the trial c0urt?s failure to reach the

merits of the second challenge W3. reversed. In that re gard, Boever notes, at 750, ?m matter i

suf?ciently ripe if the facts indicate imminent con?ict. Kneip, 214 N.W.2d at 99.?

The Cf?W and equipment hired by Defendant Crowned Ridge 3.f HO in the ?eld,

starting the construction of Wind turbines sites, not far from Plaintiffs ? residence. In due course,

Whatever turbines are destined to create O contribute to the invasion of the Lindgren Fann will

become operational. If this isn?t ?imminent con?ict,? then What i$?_

Crowned Ridge also asserts the Court lacks ?jurisdiction OV? the Declaratory Judgment

Action,? because Plaintiffs have not followed the ?proscribed method for challenging those

bodies? decisions.? Mot. Brief, at 10 In other Words, Plaintiffs have failed to exhaust their

administrative remedies. Defendant further explains that Plaintiffs could have attended the

public meetings and to provide input, and ?cannot be heard to complain about the legality of an

ordinance they W?f? given the ?PP0I?Iunity, but failed, to O ]d., at 11 If pennitted to

testify on this point, Plaintiffs would say they did all that, but Codington County Paid I1 heed.

Wanning uP Crowned Ridge then asserts the sole method to challenge the Board of

Adjustment is by Writ under SDCL ? 11-2-61.1, While 8 to the PUC?s decision, the exclusive

remedy i to aPP<- to circuit court under SDCL ? 1-26-30. Since Plaintiffs did neither of those

things, then, 2 3 matter of law (according to Defendant), the Lindgrens, 2 OWIl?f of the

Lindgren Faml, 3.f simply out of options, citing Elliott V Board of County C om of Lake

County, 2007 SD 6, ? 17 727 N.W.2d 288, 290, along with several other cases.

3 Digging the hole to hold CR 4s, about 1,600 feet distant, i underway 3 of November Z 2019.
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"quality review and disciplinary" matters under SDCL 36-20A-20 (with disciplinary actions 

being taken if or when factually needed), and a second challenge to 36-20A-15 (with licensed 

public accounting firms undergoing a quality review every three years). Dismissal of the 

challenge to the disciplinary statute was affirmed, while the trial court's failure to reach the 

merits of the second challenge was reversed. In that regard, Boever notes, at 750, "[a] matter is 

sufficiently ripe if the facts indicate imminent conflict. Kneip, 214 N.W.2d at 99." 

The crews and equipment hired by Defendant Crowned Ridge are now in the field, 

starting the construction of wind turbines sites, not far from Plaintiffs ' residence. In due course, 

whatever turbines are destined to create or contribute to the invasion of the Lindgren Farm will 

become operational. If this isn't "imminent conflict," then what is?39 

Crowned Ridge also asserts the Court lacks "jurisdiction over the Declaratory Judgment 

Action," because Plaintiffs have not followed the "proscribed method for challenging those 

bodies' decisions." Mot. Brief, at 10. In other words, Plaintiffs have failed to exhaust their 

administrative remedies. Defendant further explains that Plaintiffs could have attended the 

public meetings and to provide input, and "cannot be heard to complain about the legality of an 

ordinance they were given the opportunity, but failed, to oppose." Id. , at 11. If permitted to 

testify on this point, Plaintiffs would say they did all that, but Codington County paid no heed. 

Warming up, Crowned Ridge then asserts the sole method to challenge the Board of 

Adjustment is by writ under SDCL § 11-2-61.1, while as to the PUC's decision, the exclusive 

remedy is to appeal to circuit court under SDCL § 1-26-30. Since Plaintiffs did neither of those 

things, then, as a matter of law (according to Defendant), the Lindgrens, as owners of the 

Lindgren Farm, are simply out of options, citing Elliott v. Board of County Com 'rs of Lake 

County, 2007 SD 6, ,r 17, 727 N.W.2d 288, 290, along with several other cases. 

39 Digging the hole to hold CR 48, about 1,600 feet distant, is underway as of November 2, 2019. 
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It i agreed that the Lindgrens did not participate in the Writ review assigned to Circuit

Judge Spears (the Johnson case). But, What would have COIIl of that i? 2 here, the Lindgrens

had based O anchored the assertions on aPP<- upon their constitutional rights 2 citizens and

Pf0p<- OWIl?f in the State of South Dakota? Judge Spears, in af?nning the Board of

Adjustment, concluded that ?[i]nvalidating county ordinances g06$ beyond the relief the Court

may grant under SDCL 11-2-65740

Strictly Speaking, Plaintiffs do challenge the aa?udication made by the Board of

Adjustment i unconstitutional, 2 it represents 3 taking of pr0pe1T interests from those who 3.f

not applicants for 3 CUP. The Zoning Ordinance itself (as legislation by the County Board) i

also constitutionally challenged by the Lindgrens, 2 it enables the adjudication made in July

2018. The legislation, 2 Plaintiffs S6 it represents V?ry P0Or public Policy (back to the 50 lbs.

of II13.IlU in 3 1 lb. bag analogy, 3 pfOC?S requiring 3 ?taking? from those who 3.f not ?V?I

applicants, HO playing the role of ?recept0rs?41), taking nothing from non-applicants (such 2

Plaintiffs) until such time 2 an applicant (Crowned Ridge Wind) submits the application for 3

CUP.

As noted elsewhere, the CUP application W3. quickly thrust before the Board, with 3

COV letter dated the day following adoption of the Zoning Ordinance. The application here

seeks to place Wind turbines OV? 3 vast 3.f? in Codington County, at, O close to, the minimums

required by the Zoning Ordinance. The Board of Adjustment responded in kind (With I1

aPParent changes O quibbles to App1icant?s request). App1icant?s PY0p0sa to take from mere

receptors (110 in privi1Y) and to make SOIIl speci?c, measurable and of?cially aPPr0ved U. of

4 Memorandum opini Circuit Judge Spears a 6 Se Exhibit B Schumacher Af?davit.
4 Re-ce p-tor: RECEIVER 3 2 3 cell O group of cells that receives stimuli SENSE ORGAN b. 3
chemical gfOu O molecule in 3 plasma membrane O cell interior that has 3 af?nity for 3 speci?c
chemical group molecule, O virus. Webster Ninth Ne Collegiate Dictionary (1985) B this
de?nition, Non-Participating Owners ?f 3 ?group of [owners] that receive stimuli Perfect? but lawful?
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It is agreed that the Lindgrens did not participate in the writ review assigned to Circuit 

Judge Spears (the Johnson case). But, what would have come of that if, as here, the Lindgrens 

had based or anchored the assertions on appeal upon their constitutional rights as citizens and 

property owners in the State of South Dakota? Judge Spears, in affirming the Board of 

Adjustment, concluded that "[i]nvalidating county ordinances goes beyond the relief the Court 

may grant under SDCL 11-2-65."40 

Strictly speaking, Plaintiffs do challenge the adjudication made by the Board of 

Adjustment is unconstitutional, as it represents a taking of property interests from those who are 

not applicants for a CUP. The Zoning Ordinance itself ( as legislation by the County Board) is 

also constitutionally challenged by the Lindgrens, as it enables the adjudication made in July 

2018. The legislation, as Plaintiffs see it, represents very poor public policy (back to the 50 lbs. 

of manure in a 10 lb. bag analogy, a process requiring a "taking" from those who are not even 

applicants, now playing the role of "receptors"41
), taking nothing from non-applicants (such as 

Plaintiffs) until such time as an applicant (Crowned Ridge Wind) submits the application for a 

CUP. 

As noted elsewhere, the CUP application was quickly thrust before the Board, with a 

cover letter dated the day following adoption of the Zoning Ordinance. The application here 

seeks to place wind turbines over a vast area in Codington County, at, or close to, the minimums 

required by the Zoning Ordinance. The Board of Adjustment responded in kind (with no 

apparent changes or quibbles to Applicant's request). Applicant's proposal to take from mere 

receptors (not in privity), and to make some specific, measurable and officially approved use of 

40 Memorandum opinion, Circuit Judge Spears, at 6. See Exhibit B , Schumacher Affidavit. 
41 Re-cep-tor: RECEIVER as a. a cell or group of cells that receives stimuli: SENSE ORGAN b.: a 
chemical group or molecule in a plasma membrane or cell interior that has an affinity for a specific 
chemical group, molecule, or virus. Webster's Ninth New Collegiate Dictionary (1985). By this 
definition, Non-Participating Owners are a "group of [ owners] that receive stimuli. Perfect- but lawful? 
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their lands, stitching (in effect) that open area onto the surface already afforded by the host sites,

i clear evidence that 3 Taking has transpired for those 3.f? beyond the h0st?s Pf0p<- line.

The only alternative ruling, in Plaintiffs ? view, i that the proclaimed Zoning efforts 3.f

not based in law and 3.f thus void. Whether Judge Spears, in ruling on Johnson, would have

permitted 3 constitutional challenge by T6 21$ of the B0ard?s aa?udication (Which, after all, i 3

f?SpOIlS to an ambitious application from an applicant who desired to closely follow the

minimum spatial and related requirements of the Zoning Ordinance)? is uncertain.

While the Legislature may have provided an exclusive review pfOC?S for decisions of the

Board of Adjustment, namely, the Writ mentioned in both SDCL ? 11-2-60 and -61.1, Plaintiffs

3.f not seeking 3 Hl?f judicial review of the Board I10 Plaintiffs assert (as clearly 8 this Writer

C state it) that the Board of Adjustment, following the IIZITO con?nes allowed by the County

B0ard?s legislation, have violated the constitutionally-protected rights of the Lindgrens, by

issuing 3 decision that either takes O damages their Pf0p<- in favor of the CUP pursued by

Crowned Ridge. (Again, the natural which is not to say lawful COI1S?qU.?Il of attempting to

SqU.??Z 50 lbs. of offal into 3 small bag, OIl that is hopelessly too small for the Purpose. Nearly

eVery landowner with 3 parcel who Wants 3 Wind turbine will get OI1 with the resulting

?Effects? then being readily dumped O spread, ZICT Pf0p<- lines and including upon those

not in Privity with Crowned Ridge. Meanwhile, the Zoning Ordinance adopted just last ni ght

says this i Okay NARUC Best Practices recommends this, I00, and who 3.f We the Board of

Adjustment, to argue with the County Board?) If the Takings effect of the adjudication by the

Board of Adjustment (Operating Within the g?I1?fOU scope of an ordinance crafted by the County

4 Thus, in TCSPOI to the Zoning Ordinance minimum spacing of 1,500 feet, Plaintiffs Wil have 3
turbine operating just OV 1,60 feet from their residence, 3 aPPr0ved by th Board of Adjustment.
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their lands, stitching (in effect) that open area onto the surface already afforded by the host sites, 

is clear evidence that a Taking has transpired for those areas beyond the host's property line. 

The only alternative ruling, in Plaintiffs' view, is that the proclaimed zoning efforts are 

not based in law and are thus void. Whether Judge Spears, in ruling on Johnson, would have 

permitted a constitutional challenge by reason of the Board's adjudication (which, after all, is a 

response to an ambitious application from an applicant who desired to closely follow the 

minimum spatial and related requirements of the Zoning Ordinance)42 is uncertain. 

While the Legislature may have provided an exclusive review process for decisions of the 

Board of Adjustment, namely, the writ mentioned in both SDCL § 11-2-60 and -61.1, Plaintiffs 

are not seeking a mere judicial review of the Board- no, Plaintiffs assert (as clearly as this writer 

can state it) that the Board of Adjustment, following the narrow confines allowed by the County 

Board's legislation, have violated the constitutionally-protected rights of the Lindgrens, by 

issuing a decision that either takes or damages their property, in favor of the CUP pursued by 

Crowned Ridge. (Again, the natural - which is not to say lawful - consequences of attempting to 

squeeze 50 lbs. of offal into a small bag, one that is hopelessly too small for the purpose. Nearly 

every landowner with a parcel who wants a wind turbine will get one - with the resulting 

"Effects" then being readily dumped or spread, across property lines and including upon those 

not in privity with Crowned Ridge. Meanwhile, the Zoning Ordinance adopted just last night 

says this is okay! NARUC Best Practices recommends this, too, and who are we, the Board of 

Adjustment, to argue with the County Board?) If the Takings effect of the adjudication by the 

Board of Adjustment ( operating within the generous scope of an ordinance crafted by the County 

42 Thus, in response to the Zoning Ordinance's minimum spacing of 1,500 feet, Plaintiffs will have a 
turbine operating just over 1,600 feet from their residence, as approved by the Board of Adjustment. 

Plaintiffs' Brief in Opposition to Defendants' Separate Motions to Dismiss Complaint 
- 29 -

Filed: 11/8/2019 9:45 AM CST Codington County, South Dakota 14CIV19-000303 



BRIEF: IN OPPOSITION TO DEFENDANTS' SEPARATE MOTIONS TO DISMISS COMPLAINT - Scan 1 -
Page 30 of 67

- Page 262 -

Board, at 3 time when the ?Effects Easement? of Section 5.2 was still P an of an option right for

Defendant Boulevard) cannot be accomplished HO and in this Court by Plaintiffs, then Where

In pursuit of an 3.I1SW to the immediate question, please note that at the time of the

taking O damage to Pf0p the Lindgrens W?f? Ye burdened by the Easement Agreement with

this Defendant?s af?liate, Boulevard (actually, an ?option? with 3 5-year teml, expiring on O

about June 10 2019) This instrument included both Section 5.2 (?Effects Easement?) and

Section 11.4 (?Permits and APPf0vals?)_ The Lindgren Af?davit, together with the avennents in

the Complaint, re?ect the uncertainty of Whether the option would become 3 50-year tenn under

the domination of Crowned Ridge, and also the uncertainty of the level of cooperation expected

O demanded of 3 landowner, caught uP in the We of such an instrument. NOW with the recent

expiration of the option, the Plaintiffs continue to be burdened by Crowned Ridge?s ripening

plans to implement an intensive, adverse U. of the Lindgren Faml, notwithstanding the lack of

Privity between the WES OWI1? and Plaintiffs.?

Ordinance # 68 (adopted June 7, 2018) also speci?es certain infonnation ?required to

obtain 3 pennit? the list includes:

15 b. MZI of easements for WES; and affidavit attesting that I1?C?SS3. easement
agreements with landowners have been obtained.

APParent1y, having an ?option? for an easement is just 2 g00d 2 having an actual easement.

The fact that there i VI actual easement for the Lindgren Fann would not be detennined until

the lapse date, June 10 2019, about eleven months after the Board of Adjustment had ruled. The

pertinent ?Effects Easement? I1?V? came into being. If it had, Plaintiffs ? standing to pursue any

action 2 to Crowned Ridge (or others) would be gr? 3- afflicted if not entirely undercut.

4 Part E ofthis brief, begillning at 54 Wil attempt t suggest 3 potential ?Where.
4 I Privity optional? The Zoning Ordinance condemns ?receptors? t receive if ?Effects,? such 3
Shadow Flicker, i under 3 hours annually, but receptors must agree in Writin if in GXC of 3 hours
Where in South Dakota law O the Zoning Power i this distinction made?
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Board, at a time when the "Effects Easement" of Section 5.2 was still part of an option right for 

Defendant Boulevard) cannot be accomplished now and in this Court by Plaintiffs, then where?43 

In pursuit of an answer to the immediate question, please note that at the time of the 

taking or damage to property, the Lindgrens were yet burdened by the Easement Agreement with 

this Defendant's affiliate, Boulevard (actually, an "option" with a 5-year term, expiring on or 

about June 10, 2019). This instrument included both Section 5.2 ("Effects Easement") and 

Section 11.4 ("Permits and Approvals"). The Lindgren Affidavit, together with the averments in 

the Complaint, reflect the uncertainty of whether the option would become a 50-year term under 

the domination of Crowned Ridge, and also the uncertainty of the level of cooperation expected 

or demanded of a landowner, caught up in the web of such an instrument. Now, with the recent 

expiration of the option, the Plaintiffs continue to be burdened by Crowned Ridge's ripening 

plans to implement an intensive, adverse use of the Lindgren Farm, notwithstanding the lack of 

privity between the WES owners and Plaintiffs.44 

Ordinance # 68 (adopted June 7, 2018) also specifies certain information "required to 

obtain a permit" - the list includes: 

15 .... b. Map of easements for WES; and affidavit attesting that necessary easement 
agreements with landowners have been obtained. 

Apparently, having an "option" for an easement is just as good as having an actual easement. 

The fact that there is no actual easement for the Lindgren Farm would not be determined until 

the lapse date, June 10, 2019, about eleven months after the Board of Adjustment had ruled. The 

pertinent "Effects Easement" never came into being. If it had, Plaintiffs ' standing to pursue any 

action as to Crowned Ridge ( or others) would be greatly afflicted if not entirely undercut. 

43 Part E of this brief, beginning at 54, will attempt to suggest a potential "where." 
44 Is privity optional? The Zoning Ordinance condemns "receptors" to receive if "Effects," such as 
Shadow Flicker, is under 30 hours annually, but receptors must agree in writing if in excess of 30 hours. 
Where in South Dakota law - or the Zoning Power - is this distinction made? 
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As to taking an aPP<- from the PUC to circuit court, that remedy i available only to

those who have been granted intervention. Intervention i assured only to those who II1O to do

S Within the rather I13.IT Window of 60 days (under statute and re gulation noted in footnote

22, above), and this, Plaintiffs did not do. As described in the Lindgren Af?davit, Plaintiffs

deferred their intervention efforts until 3 few days following the option ? lapse on June 10 2019.

The PUC is vested with discretion to either allow O deny at that point and Plaintiffs W?f? SOO

denied intervention.

Crowned Ridge asserts that further pursuit of the Lindgrens ? claims 3.f barred by the

doctrine of f? judicata, citing JAS Enterprises, Inc. V BBS Enterprises, Inc-, 2013 SD 54, 835

N.W.2d 117. The assertion that the Lindgrens are S directly connected to others ()ppOSin the

?Wind fam, when the only actual Pfivity W3. between Crowned Ridge Wind and the

Lindgrens (the 5-year option for Easement, which then lapsed on June 10 2019) i not on

point, in the view of this Writer.

Finally, Crowned Ridge argues that the details of Ordinance # 68 3.f not bound by

Codington C0unty?s CLUP. Clearly, the C ounty ? adoption of 3 comprehensive Plan i

obligatory (SDCL ? 11-2-11), and failing to adopt OI1 i fatal to the Zoning Ordinance, S6

Pennington County V Moore, 525 N.W.2d 257 ($.13 1994) Codington C0unty?s CLUP dates

from 2012, and 2 3 matter of P0liCy has very Spe?l?c (if terse) statements and views of how 3

CUP will control the Wind faml, including ?[m]aximum noise levels shall be established for

Wind energy systems,? and ?[m]aximum noise levels to be heard at the Pf0p<- line of the site

with 3 Wind t0Wer_,,4 Ordinance # 65, adopted in March 2017, at Chapter 1.01, declares that the

Zoning Ordinance i adopted to ?assist in the implementation of Codington C0unty?s [CLUP],

4 Se Exhibit 2 Lindgren Af?davit; quoted material i from second and twelfth bullet points O Pag
marked 72
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As to taking an appeal from the PUC to circuit court, that remedy is available only to 

those who have been granted intervention. Intervention is assured only to those who move to do 

so within the rather narrow window of 60 days (under statute and regulation noted in footnote 

22, above), and this, Plaintiffs did not do. As described in the Lindgren Affidavit, Plaintiffs 

deferred their intervention efforts until a few days following the option's lapse on June 10, 2019. 

The PUC is vested with discretion to either allow or deny at that point - and Plaintiffs were soon 

denied intervention. 

Crowned Ridge asserts that further pursuit of the Lind gr ens' claims are barred by the 

doctrine of res judicata, citing JAS Enterprises, Inc. v. BBS Enterprises, Inc., 2013 SD 54, 835 

N.W.2d 117. The assertion that the Lindgrens are so directly connected to others opposing the 

"wind farm" - when the only actual privity was between Crowned Ridge Wind and the 

Lindgrens (the 5-year option for Easement, which then lapsed on June 10, 2019) - is not on 

point, in the view of this writer. 

Finally, Crowned Ridge argues that the details of Ordinance # 68 are not bound by 

Codington County's CLUP. Clearly, the County's adoption of a comprehensive plan is 

obligatory (SDCL § 11-2-11), and failing to adopt one is fatal to the Zoning Ordinance, see 

Pennington County v. Moore, 525 N.W.2d 257 (S.D. 1994). Codington County's CLUP dates 

from 2012, and as a matter of policy, has very specific (if terse) statements and views of how a 

CUP will control the wind farm, including "[m]aximum noise levels shall be established for 

wind energy systems," and "[m]aximum noise levels to be heard at the property line of the site 

with a wind tower."45 Ordinance# 65, adopted in March 2017, at Chapter 1.01, declares that the 

Zoning Ordinance is adopted to "assist in the implementation of Codington County's [CLUP], 

45 See Exhibit 5, Lindgren Affidavit; quoted material is from second and twelfth bullet points on page 
marked 72. 
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which in its entirety represents the foundation upon which this Ordinance i based.? Yet, the

same Ordinance failed to establish ?maximum noise levg- for WES, and failed also to establish

maximum noise levels at the Pf0p<- line of Wind tower sites 2 that claimed ?foundation?

required. In fact, the only relevant provisions for noise levels W?f? Written 3.

12 Noise. Noise level shall not exceed 50 dBA, 3.V?f3.g A-Weighted Sound

pf?SSU.f including constructive interference effects at the pr0pe1T line of
existing off-site residences, businesses, and buildings owned and/ or
maintained by 3 governmental entity.

Ordinance # 68 (adopted June 7, 2019) continues along the same lines 07! the noise at the off-

site residence Pf0p<- line is to be measured (a measurement not called out at all by the CLUP).

Likewise, the CUP issued by the Board fails to govern What the CLUP mandated concerning

noise measurements. Defendant?s argument aPP<- to be that While there must be 3

comprehensive Plan the County is then free to blithely ignore it and, actually, not honor HO

follow it at all.

The CLUP is not SOIIl magic touchstone, Which, OI1 adopted, C just hang there to be

ignored, O to fester like 3 useless aPP6ndage_ The guidance offered by 3 Plan continues to be

vital, particularly when the Board considers conditional U. pennits. As referenced by SDCL ?

11-2-17.3, the aPPf0ving authority (the Board of Adjustment) i to consider the ?objectives of the

comprehensive Plan,? among other features. How might the Board reach 3 rationale decision

when the CLUP?s clear objectives 2 to WES regulations 3.f VIQV brought forward into the

Zoning Ordinanc e ? How C the Board reach 3 decision based on CLUP objectives when an

entirely different noise measurement point (the Pf0p<- line of ?existing off-site residences?) is

substituted for those actually required under the CLUP?

To ask those questions i to suggest the 3.I1SW? clearly, the CLUP objectives (policies)

W?f? not brought forward and aPPlied to the dimensions of this CUP. Small Wonder, given that
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which in its entirety represents the foundation upon which this Ordinance is based." Yet, the 

same Ordinance failed to establish "maximum noise levels" for WES, and failed also to establish 

maximum noise levels at the property line of wind tower sites as that claimed "foundation" 

required. In fact, the only relevant provisions for noise levels were written as: 

12. Noise. Noise level shall not exceed 50 dBA, average A-weighted Sound 
pressure including constructive interference effects at the property line of 
existing off-site residences, businesses, and buildings owned and/or 
maintained by a governmental entity. 

Ordinance # 68 (adopted June 7, 2019) continues along the same lines - only the noise at the off­

site residence property line is to be measured (a measurement not called out at all by the CLUP). 

Likewise, the CUP issued by the Board fails to govern what the CLUP mandated concerning 

noise measurements. Defendant's argument appears to be that while there must be a 

comprehensive plan, the County is then free to blithely ignore it - and, actually, not honor nor 

follow it at all. 

The CLUP is not some magic touchstone, which, once adopted, can just hang there to be 

ignored, or to fester like a useless appendage. The guidance offered by a plan continues to be 

vital, particularly when the Board considers conditional use permits. As referenced by SDCL § 

11-2-17.3, the approving authority (the Board of Adjustment) is to consider the "objectives of the 

comprehensive plan," among other features. How might the Board reach a rationale decision 

when the CLUP's clear objectives as to WES regulations are never brought forward into the 

Zoning Ordinance? How can the Board reach a decision based on CLUP objectives when an 

entirely different noise measurement point (the property line of "existing off-site residences") is 

substituted for those actually required under the CLUP? 

To ask those questions is to suggest the answers - clearly, the CLUP objectives (policies) 

were not brought forward and applied to the dimensions of this CUP. Small wonder, given that 
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the Zoning Ordinance i out of synch with the CLUP 2 to the measurement of noise, the Board

clearly allowed Applicant to stitch onto its OW cloth (the host sites for turbines) Whatever

additional space W3. I1?C?SS3.f the latter being necessarily taken (County claims ?b0rr0Wed?)

from that ?receptor? class of People S that the bag in hand C ?t it (the Wind falm) all - 46

2
C odington County Moves to Dismiss

Lack of Su bject Matter Jurisdiction (Rule 12(b)(1)), Failure to State 6 Claim (Rule 12(1))

Codington County also II1OV to ?dismiss the Complaint,? citing SDCL 15-6-

12(b)(1) and (5) C0unty?s brief opens with argument ?A?, to the effect that this Court lacks

subject matter jurisdiction OV? the claims challenging the CUP, with subpart =4 being the

statement that ?Plaintiffs cannot collaterally attack the B0ard?s CUP decision through 3

declaratory judgment action ,, The argument proceeds with 3 discussion of Elliott V Board of

County Com ?r of Lake County, Appeal of H eeren Trucking C0., and other decisions (much 2

Crowned Ridge Wind has outlined in its brief), at 12

None of this black letter law has any actual application to this case, however Plaintiffs

3.f not seeking 3 ?review? of the Board of Adjustment?s detennination that 3 Wind fann (Spread

OV? thousands of acres, sprouting about 130 Wind turbines, each approaching 500 feet in height,

and when operating, spewing out tremendous noise levels, and casting off Shadow Flicker, 100)

i 3 perfect ?t for these rural neighborhoods around S outh Shore, Worthy of 3 CUP. If that is

What Codington County Wants, Well, then ?f0r the most Parr that?s What it shall have.

Rather, this case i focused on OV little Parr of that behemoth Pmject namely, that

which Codington County and the Board of Adj ustment has ?taken? (and awarded to Crowned

Ridge Wind), an unwelcomed, and unpennitted U. of the Lindgren Fann. This i 3 Taking

(including damage of the Lindgren FaITI"l 3 violation of the state constitutional rights claimed by

4 Loading 5 lbs of IIl3Ill1 into 3 1 lb bag 03118 spilling onto those not Wishin to be victims
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the Zoning Ordinance is out of synch with the CLUP as to the measurement of noise, the Board 

clearly allowed Applicant to stitch onto its own cloth (the host sites for turbines) whatever 

additional space was necessary, the latter being necessarily taken (County claims "borrowed") 

from that "receptor" class of people so that the bag in hand can fit it (the wind farm) all in.46 

2. 
Codington County Moves to Dismiss-

Lack of Subject Matter Jurisdiction (Rule l 2(b)(l)), Failure to State a Claim (Rule l 2(b)(5) 

Codington County also moves to "dismiss the . . . Complaint," citing SDCL l 5-6-

12(b )( 1) and ( 5 ). County's brief opens with argument "A", to the effect that this Court lacks 

subject matter jurisdiction over the claims challenging the CUP, with subpart "l" being the 

statement that "Plaintiffs cannot collaterally attack the Board's CUP decision through a 

declaratory judgment action." The argument proceeds with a discussion of Elliott v. Board of 

County Com 'rs of Lake County, Appeal of Heeren Trucking Co., and other decisions (much as 

Crowned Ridge Wind has outlined in its brief), at 12. 

None of this black letter law has any actual application to this case, however - Plaintiffs 

are not seeking a "review" of the Board of Adjustment's determination that a wind farm (spread 

over thousands of acres, sprouting about 130 wind turbines, each approaching 500 feet in height, 

and when operating, spewing out tremendous noise levels, and casting off Shadow Flicker, too) 

is a perfect fit for these rural neighborhoods around South Shore, worthy of a CUP. If that is 

what Codington County wants, well, then - for the most part - that's what it shall have. 

Rather, this case is focused on one little part of that behemoth project - namely, that 

which Codington County and the Board of Adjustment has "taken" ( and awarded to Crowned 

Ridge Wind), an unwelcomed, and unpermitted use of the Lindgren Farm. This is a Taking 

(including damage of the Lindgren Farm), a violation of the state constitutional rights claimed by 

46 Loading 50 lbs. of manure into a 10 lb. bag causes spilling onto those not wishing to be victims. 
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the Plaintiffs. Are these Plaintiffs Without remedy 2 to their ri ghts arising under the South

Dakota Constitution and statutes (as cited in the Complaint)? Defendant S??II1 to claim S

As stated in Complaint, ? 109, Plaintiffs framed sixteen (16) af?nnative O ne gative

propositions, all related to the Lindgren Faml, and concerning: (i) What Crowned Ridge PY0p0ses

for the Plaintiffs ? faml; (ii) What the Board of Adj ustment has blessed regarding 3 U. of the

Lindgren Fann; O (iii) What the PUC has also ordered and aPPr0ved in that regard. The

propositions therein start rather modestly, if not blandly: As 6 matter Ofpmperzy law, neither

Defendant Boulevard HO any of 1' assigm, VIO have any easement f0r emitting any of the

El??ts upon the Li ndgren Farm_47 Since the underlying claim could not have been fully

detennined until June 10 2019 (the option for Easement having expired on and 2 of the end of

that date), Why is this not an issue that may be prop?fly considered by this Court? Neither the

Board of Adj ustment considered it and Circuit Judge Spears also did not consider it and the

PUC itself, by denying intervention, refused to consider it

The next proposition (paraphrased) in line is quite like the first, but II1Of tailored: That

the certain Wind Lease & Easement, structured G 61 opti has expired and of no further force

Oi e??5c;_ This Court C surely issue 3 declaratory judgrnent 2 to this point.

In Complaint, ? 109 (5), the inquiry directed to this Court then takes 3 II1Of serious,

substantial and somber turn

That the Zoning Ordinance of Codington County, in relationship to the Pufported
re gulation of Wind Energy Systems (the ?Activity?), 2 last amended (Ordinance
68), and in Pufporting to allow an applicant for Zoning relief, in the fonn of 3
conditional U. pennit for the Activity, to impose O in?ict, 2 3 COI1S?qU.?Il
SOIIl aspect O H16 of the objectionable features O ?Effects? of the Activity

on the U. and enjoyment of nearby lands by those Wh0 in the C3. of Plaintiffs

4 Se Complaint, 1 109(1) a P 32 obviously, the reference to easement and the ?Effects? of 3 Win
farm relate directly t Exhibit 1 Lindgren Af?davit, and Section 5. therein, ?Effects Easement.?
4 Se Complaint, 1 109(2) similarly, the next proposition, (3) focuses O the recorded memorandum for
the expired option, which continues t b 3 cloud O title Is there jurisdiction to hear this claim?
According t Defendants, I1
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the Plaintiffs. Are these Plaintiffs without remedy as to their rights arising under the South 

Dakota Constitution and statutes (as cited in the Complaint)? Defendant seems to claim so. 

As stated in Complaint, ,i 109, Plaintiffs framed sixteen (16) affirmative or negative 

propositions, all related to the Lindgren Farm, and concerning: (i) what Crowned Ridge proposes 

for the Plaintiffs' farm; (ii) what the Board of Adjustment has blessed regarding a use of the 

Lindgren Farm; or (iii) what the PUC has also ordered and approved in that regard. The 

propositions therein start rather modestly, if not blandly: As a matter of property law, neither 

Defendant Boulevard nor any of its assigns, now have any easement for emitting any of the 

Effects upon the Lindgren Farm. 47 Since the underlying claim could not have been fully 

determined until June 10, 2019 (the option for Easement having expired on and as of the end of 

that date), why is this not an issue that may be properly considered by this Court? Neither the 

Board of Adjustment considered it, and Circuit Judge Spears also did not consider it, and the 

PUC itself, by denying intervention, refused to consider it. 

The next proposition (paraphrased) in line is quite like the first, but more tailored: That 

the certain Wind Lease & Easement, structured as an option, has expired and of no further force 

or effect.48 This Court can surely issue a declaratory judgment as to this point. 

In Complaint, ,i 109 (5), the inquiry directed to this Court then takes a more senous, 

substantial and somber tum: 

That the Zoning Ordinance of Codington County, in relationship to the purported 
regulation of Wind Energy Systems (the "Activity"), as last amended (Ordinance 
68), and in purporting to allow an applicant for zoning relief, in the form of a 
conditional use permit for the Activity, to impose or inflict, as a consequence, 
some aspect or measure of the objectionable features or "Effects" of the Activity 
on the use and enjoyment of nearby lands by those who, in the case of Plaintiffs 

47 See Complaint, ,-i 109(1), at p. 32; obviously, the reference to easement and the "Effects" of a wind 
farm relate directly to Exhibit 1, Lindgren Affidavit, and Section 5.2 therein, "Effects Easement." 
48 See Complaint, ,-i 109(2); similarly, the next proposition, (3), focuses on the recorded memorandum for 
the expired option, which continues to be a cloud on title. Is there jurisdiction to hear this claim? 
According to Defendants, no. 
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(being the OWI1? of such lands but not themselves an applicant for Zoning relief
to allow that Activity O other af?nnative relief), exceeds the constitutional limits
of the Legislature ?s Zoning authority.

Again, Plaintiffs submit this ?fth proposition (under ? 109) i an entirely suitable inquiry for this

Court to take uP' It i submitted that this same inquiry W3. not submitted, and certainly not in

these tenns, to the Board of Adjustment by anyone, and doubtful also that Circuit Judge Spears

W3. presented with the same inquiry O that if presented by those who W?f? appellants in

Johnson, the Court would have deemed the review-by-Writ aPP<- 3 suitable vehicle for that

Purpose.

Plaintiffs not being the applicants for 3 CUP by II1?3.I of an application (as required if

OI1 i to seek 3 CUP under the Zoning Ordinance) submit that the Board of Adjustment, in

caf?/ing out the assigned adjudicatory function, and also the County Board, in its legislative

function, all 2 Pufportedly arise under O in connection with the Zoning Power, have thus

extended to Crowned Ridge the further right to henceforth disperse O scatter the ?Effects?

?owing outward from the Crowned Ridge Wind Pmject. This delegation includes that of

reaching out and OV? the Pf0p<- lines of the host sites, casting the Effects onto adjoining O

nearby pf0perties.49 The resulting license embraces this further claimed right 8 to the Lindgren

Farm. These asserted rights, 3-PP8- all tied to 3 Pufported exercise of the Zoning Power,

further result in 3 sculpted, measured, explicit and ?Xpf?S aPPr0va1 of ?this much of this, O that

much of Shadow Flicker? (O however much noise Pick y0Ll P0is0n)_ Plaintiffs 3.f constrained

to ask What 1a exactly, bestows on the County B()ard5( the ri ght to dictate that SOIIl speci?c

quantity O Pefhapg the duration, of those Effects ?owing outward from 3 Wind faml, may both

4 Just 3 NARUC Best Practices recommended b done albeit Withou any evident consideration of
Whethe th exercise of claimed Zoning Power of such dimensions might, somehow, be S66 3 3
servitude upon such nearby lands, either requiring O otherwise having the effect O 3 easement.
5 Sam observation and question holds true 3 t the PUC, 3 Well
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(being the owners of such lands but not themselves an applicant for zoning relief 
to allow that Activity or other affirmative relief), exceeds the constitutional limits 
of the Legislature's zoning authority. 

Again, Plaintiffs submit this fifth proposition (under ,r 109) is an entirely suitable inquiry for this 

Court to take up. It is submitted that this same inquiry was not submitted, and certainly not in 

these terms, to the Board of Adjustment by anyone, and doubtful also that Circuit Judge Spears 

was presented with the same inquiry - or that if presented by those who were appellants in 

Johnson, the Court would have deemed the review-by-writ appeal a suitable vehicle for that 

purpose. 

Plaintiffs - not being the applicants for a CUP by means of an application (as required if 

one is to seek a CUP under the Zoning Ordinance) - submit that the Board of Adjustment, in 

carrying out the assigned adjudicatory function, and also the County Board, in its legislative 

function, all as purportedly arise under or in connection with the Zoning Power, have thus 

extended to Crowned Ridge the further right to henceforth disperse or scatter the "Effects" 

flowing outward from the Crowned Ridge Wind project. This delegation includes that of 

reaching out and over the property lines of the host sites, casting the Effects onto adjoining or 

nearby properties.49 The resulting license embraces this further claimed right as to the Lindgren 

Farm. These asserted rights, apparently all tied to a purported exercise of the Zoning Power, 

further result in a sculpted, measured, explicit and express approval of ''this much of this, or that 

much of Shadow Flicker" ( or however much noise - pick your poison). Plaintiffs are constrained 

to ask - What law, exactly, bestows on the County Board50 the right to dictate that some specific 

quantity or perhaps the duration, of those Effects flowing outward from a wind farm, may both 

49 Just as NARUC Best Practices recommended be done - albeit without any evident consideration of 
whether the exercise of claimed Zoning Power of such dimensions might, somehow, be seen as a 
servitude upon such nearby lands, either requiring or otherwise having the effect of, an easement. 
50 Same observation and question holds true as to the PUC, as well. 
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reach and then afflict (O assault) the residence of that speci?c ?recept0r??51 In What Title and

Chapter, and in which Section, is that to be found, trumping the Pf0p<- rights of Plaintiffs??

The sixteen (16) propositions outlined in ? 109 of Complaint each of them represent

the ultimate issues for this case. We would submit also that VIO of these propositions have

been previously placed before any decision maker having due and requisite jurisdiction.

Further, these propositions 3.f structured in 3 Way that this Court may resolve that, indeed, the

CUP is 3 valid exercise of the Zoning Power (in the context of state 1aW and that Defendants,

by f?3.SO of such Zoning Power, 61 (and Were) entitled to emit O du1Tl the ?Effects? OV? the

Pf0p<- line and onto the Lindgren Fann 53 Further, the Court i requested to declare

?speci?cally and af?nnatively? the ?right-to-use? interests of the Defendants in the Lindgren

Farm because the ?right? surely does not arise from Privity with the pr0perty?s OWIl?

Within that same inquiry, should this Court detennine that state law fully supports

Codington C0unty?s U. of the Zoning Power in such manner, and, contrary to the S many

Words 8 have been pressed into the Complaint, that Defendants actions have occasioned VI

violation whatsoever of Plaintiffs ? state constitutional and statutory ri ghts then and in such

case, Plaintiffs further declare their intention to seek f?COII1p?Il in other V?I1U. for the taking

of interests in their Pf0p<- under the Zoning 54 The current challenges to the Board of

Adjustment?s CUP (O to the PUC?s Facility S itin Permit) 3.f on grounds quite distinct and

unique from the scope of review under Writ of certiorari, O another form of aPP<- to Circuit

Court, 8 Circuit Judge Spears recognized in Johnson.

5 Ignoring for IIO Whateve law and logic the Gennan judge used t find such burdens ?acceptable.?
NARUC Best Practices found that persuasive, but the question, W trust, remains open here.
5 ?Easements and Servitudes,? Chapt. 43-13, SDCL, is not supportive, in Plaintiffs? opinion.
5 Complaint, 1 109(10)
5 This brief includes Part E beginning a 54 3 short review of federal decisional law concerning the BS
and misuse, of state zoning powers.
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reach and then affiict ( or assault) the residence of that specific "receptor"?51 In what Title and 

Chapter, and in which Section, is that to be found, trumping the property rights of Plaintiffs?52 

The sixteen (16) propositions outlined in ,r 109 of Complaint - each of them - represent 

the ultimate issues for this case. We would submit also that none of these propositions have 

been previously placed before any decision maker having due and requisite jurisdiction. 

Further, these propositions are structured in a way that this Court may resolve that, indeed, the 

CUP is a valid exercise of the Zoning Power (in the context of state law), and that Defendants, 

by reason of such Zoning Power, are ( and were) entitled to emit or dump the "Effects" over the 

property line and onto the Lindgren Farm.53 Further, the Court is requested to declare 

"specifically and affirmatively" the "right-to-use" interests of the Defendants in the Lindgren 

Farm - because the "right" surely does not arise from privity with the property's owner. 

Within that same inquiry, should this Court determine that state law fully supports 

Codington County's use of the Zoning Power in such manner, and, contrary to the so many 

words as have been pressed into the Complaint, that Defendants actions have occasioned no 

violation whatsoever of Plaintiffs' state constitutional and statutory rights, then and in such 

case, Plaintiffs further declare their intention to seek recompense in other venues for the taking 

of interests in their property under the Zoning Power.54 The current challenges to the Board of 

Adjustment's CUP (or to the PUC's Facility Siting Permit) are on grounds quite distinct and 

unique from the scope of review under writ of certiorari, or another form of appeal to Circuit 

Court, as Circuit Judge Spears recognized in J ohnson. 

51 Ignoring for now whatever law and logic the German judge used to find such burdens "acceptable." 
NARUC Best Practices found that persuasive, but the question, we trust, remains open here. 
52 "Easements and Servitudes," Chapt. 43-13, SDCL, is not supportive, in Plaintiffs' opinion. 
53 Complaint,~ 109(10). 
54 This brief includes Part E, beginning at 54, a short review of federal decisional law concerning the use 
and misuse, of state zoning powers. 
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Secondly, Codington County asserts the failure to exhaust administrative remedies HO

precludes the U. of declaratory relief to challenge to the B0ard?s CUP decision. Defendant

cites to footnote in Dan Nelson Auto. Inc. V Viken, 2005 SD 109, ? 17 I 9 706 N.W.2d 239,

245, for the proposition that when 3 ?remedy by aPPea i available following administrative

action, an action for declaratory judgment is not available.? The trial court took 3 I13.IT view

of the question, dismissing the auto dea1er?s action, seeking declaratory relief 2 to prospective

application of an excise tax statute .

On aPP<- the Department of Revenue contended the tax refund statutes (Ch. 10-49)

W?f? the exclusive remedy. On this point, the Court noted, at ?H1

[B]ecause the tax Payment and refund remedy in SDCL Ch. 10-59 i not
mandated O exclusive when I1 refund i sought, this statutory remedy does not
divest the circuit court of primary jurisdiction to interpret the statute and declare
the rights of parties.

It is important to ke6P in mind the Supreme Court reversed and remanded the C3. on aPP<-

concluding the opinion 2 follows:

In this case, Nelson only sought an interpretation of the excise tax statutes 2
they apply to its prospective sales of automobiles. Nelson neither sought 3
monetary judgment HO 3 refund of taxes that would be Paid from the state
treasury. Furthennore, the action did not attempt to control O impose
af?nnative action upon 3 state of?cial that W3. allegedly acting Within scope of

his legal authority. Rather, this action only sought 3 declaration concerning the
applicability of the excise tax That question only required the circuit court

to detennine Whether the Secretary of the Department of Revenue and
Regulation W3. acting Without legal authority in imposing that tax. ]d., ? 31.

Having been mentioned by the Court in Nelson, it S??II1 suitable to brie?y discuss the

doctrine of Primary jurisdiction (and of exhaustion), doctrines considered in South Dakota

Education Association V Barnett, 1998 S.D. 84, ? 9, 582 N.W.2d 386 (quoting from Gottschalk

V Hegg 89 S.D. 89, 93, 228 N.W.2d 640, 642 (1975);

= ?Exhaustion? aPPlies Where 3 claim i cognizable in the ?rst instance by an
administrative ag?ncy alone; judicial interference i Withheld until the
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Secondly, Codington County asserts the failure to exhaust administrative remedies now 

precludes the use of declaratory relief to challenge to the Board's CUP decision. Defendant 

cites to footnote in Dan Nelson Auto. Inc. v. Viken, 2005 SD 109, ,r 17, n. 9, 706 N.W.2d 239, 

245, for the proposition that when a "remedy by appeal is available following administrative 

action, an action for declaratory judgment is not available." The trial court took a narrow view 

of the question, dismissing the auto dealer's action, seeking declaratory relief as to prospective 

application of an excise tax statute. 

On appeal, the Department of Revenue contended the tax refund statutes (Ch. 10-49) 

were the exclusive remedy. On this point, the Court noted, at i!l6: 

[B]ecause the tax payment and refund remedy in SDCL Ch. 10-59 is not 
mandated or exclusive when no refund is sought, this statutory remedy does not 
divest the circuit court of primary jurisdiction to interpret the statute and declare 
the rights of parties. 

It is important to keep in mind the Supreme Court reversed and remanded the case on appeal, 

concluding the opinion as follows: 

In this case, Nelson only sought an interpretation of the excise tax statutes as 
they apply to its prospective sales of automobiles. Nelson neither sought a 
monetary judgment nor a refund of taxes that would be paid from the state 
treasury. Furthermore, the action did not attempt to control or impose 
affirmative action upon a state official that was allegedly acting within scope of 
his legal authority. Rather, this action only sought a declaration concerning the 
applicability of the excise tax .... That question only required the circuit court 
to determine whether the Secretary of the Department of Revenue and 
Regulation was acting without legal authority in imposing that tax. Id., ,r 31. 

Having been mentioned by the Court in N elson, it seems suitable to briefly discuss the 

doctrine of primary jurisdiction (and of exhaustion), doctrines considered in South Dakota 

Education Association v. Barnett, 1998 S.D. 84, ,r 9, 582 N.W.2d 386 (quoting from Gottschalk 

v. Hegg, 89 S.D. 89, 93,228 N.W.2d 640,642 (1975): 

" 'Exhaustion' applies where a claim is cognizable in the first instance by an 
administrative agency alone; judicial interference is withheld until the 
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administrative pfOC?S has run its COU.f ?Primary jurisdiction, ? on the other
hand, aPPlies Where 3 claim i ori ginally cognizable in the courts, and COIIl? into
Play Whenever enforcement of the claim requires the resolution of issues Which,
under 3 regulatory scheme, have been placed Within the special competence of an
administrative agency; in such 3 C3. the judicial pfOC?S i suspended pending
referral of such issues to the administrative body for its Vi?WS United States V
Western P. R C0., 352 U.S. 59, 63-64, 77 S.Ct 161, 165, 1L.Ed.2d 126, 132.

The Court in Barnett concluded by holding, at ? 10

Here there 3.f I1 claims of unfair labor practices that require resort to an
administrative pfOC?S Rather, all of the claims COI1C? implementation of an
allegedly unconstitutional legislative act that may affect the collective bargaining
rights of certain individuals. We conclude that neither principles of exhaustion

HO Primary jurisdiction require this C0urt?s deference to an administrative
proceeding and that [Plaintiff] has I1 other plain, Speedy O adequate remedy in

the ordinary COU.f of law.

Before leaving Nelson and the ?primary jurisdiction? issue, OI1 does not nonnally think

of needing to aPPr0ach the Codington County Board of Adjustment OV? the claim (as presented

in the Complaint) that constitutional limits are being violated. The Board certainly has I1

aPParent jurisdiction to vindicate any of those ri ghts

In Sancom, Inc. V AT & T C01"P 696 F.Supp.2d. 1030 (D.C.S.D., S.D 2010; the U.S.

District Court (Chief Judge Schrier) W3. presented with Whether 3 C3. OV? the non-payment of

3.CC? charges established in federal and state tariffs W3. 3 matter that should be referred to the

FCC under the prim??- jurisdiction do ctrine The Court noted:

The doctrine ?applies Where 3 claim i originally cognizable in the courts, and

COIIl? into Play Whenever enforcement of the claim requires the resolution of
issues Which, under 3 regulatory scheme, have been placed Within the special
competence of an administrative body? Alpharma, Inc. V Penn?eld Oil C0., 411
F.3d 93 938 (g Cir. 2005)

There i I1 special competence held by the Board of Adjustment 2 to matters ordered O

aPPr0ved by the 3_g6nc O Whether such might constitute impennissible ?burdens? O

?servitudes? upon real estate H62 3 Wind fann. Codington County, both legislatively and

adj udicatively, has perfectly Pefhapg religiously followed the NARUC Best Practices manual,
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administrative process has run its course. 'Primary jurisdiction,' on the other 
hand, applies where a claim is originally cognizable in the courts, and comes into 
play whenever enforcement of the claim requires the resolution of issues which, 
under a regulatory scheme, have been placed within the special competence of an 
administrative agency; in such a case the judicial process is suspended pending 
referral of such issues to the administrative body for its views." United States v. 
Western P.R. Co., 352 U.S. 59, 63-64, 77 S.Ct 161, 165, 1L.Ed.2d 126, 132. 

The Court in Barnett concluded by holding, at ,r 10: 

Here . . . there are no claims of unfair labor practices that require resort to an 
administrative process. Rather, all of the claims concern implementation of an 
allegedly unconstitutional legislative act that may affect the collective bargaining 
rights of certain individuals. We conclude that neither principles of exhaustion 
nor primary jurisdiction require this Court's deference to an administrative 
proceeding and that [Plaintiff] has no other plain, speedy or adequate remedy in 
the ordinary course of law. 

Before leaving Nelson and the "primary jurisdiction" issue, one does not normally think 

of needing to approach the Codington County Board of Adjustment over the claim (as presented 

in the Complaint) that constitutional limits are being violated. The Board certainly has no 

apparent jurisdiction to vindicate any of those rights. 

In Sancom, Inc. v. AT & T Corp., 696 F.Supp.2d. 1030 (D.C.S.D., S.D 2010), the U.S. 

District Court (Chief Judge Schrier) was presented with whether a case over the non-payment of 

access charges established in federal and state tariffs was a matter that should be referred to the 

FCC under the primary jurisdiction doctrine. The Court noted: 

The doctrine "applies where a claim is originally cognizable in the courts, and 
comes into play whenever enforcement of the claim requires the resolution of 
issues which, under a regulatory scheme, have been placed within the special 
competence of an administrative body." Alpharma, Inc. v. Pennfield Oil Co., 411 
F.3d 934, 938 (8th Cir. 2005). 

There is no special competence held by the Board of Adjustment as to matters ordered or 

approved by the agency, or whether such might constitute impermissible "burdens" or 

"servitudes" upon real estate near a wind farm. Codington County, both legislatively and 

adjudicatively, has perfectly-perhaps religiously - followed the NARUC Best Practices manual, 
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but with I1 deeper study of the legal issues raised here than NARUC afforded in 2012. That?s

the problem.

The failure to ?exhaust? administrative remedies i What Codington County has seized

upon 2 the main grounds for it? motion. However, at the moment of the B0ard?s hearing (July

2018; Plaintiffs had, in fact, entered into the so-called Easement Agreement, structured 2 3 5

Year option, not expiring until June 10 2019. With the lapse of the option, this harsh reality HO

remains: Crowned Ridge Wind, though time would produce I1 easement for the ?Effects?

passing OV? and upon the surface of the Lindgren Fann (or the Plaintiffs ? residence), Defendant

Ye intends to cast the ?Effects? upon the pr0peTT

In M ordhorst V Egert, 88 S.D. 527, 223 N.W.2d 501 ($.13 1974; Circuit Judge Adams

Wrote for the majority, in 3 C3. involving the Board of Examiners in Optometry, bringing an

administrative C3. against three optometrists for alleged unprofessional conduct. As to the lack

of exhaustion before the state? board, the Court concluded:

The pf?S?IlC of constitutional questions coupled with 3 suf?cient showing of the
inadequacy of administrative relief and impending irreparable hann ?owing from
delay incident to following the prescribed administrative procedures i suf?cient
to OV?fCOII the claim that administrative remedies must ?rst be exhausted. ]d.,
at 532.

There 3.f several differences in M ordhorst there, for one, the administrative hearings had not

Ye transpired. At the time of the administrative hearing here (July 2018; Plaintiffs could not

have then known that the option for Easement would lapse, and While this lapse would C3.U.

Crowned Ridge to delete two turbines intended for the Lindgren Fann (CR 56 and CR 57), the

U. of the fann for the ?Effects? would continue. Further, this knowledge of lapse would have

COIIl much too late to have been raised before Circuit Judge Spears in the Johnson (388 in the

event Plaintiffs had participated in the C3. for review by Writ Codington C0unty?s exhaustion

premise would require Plaintiffs to have addressed their constitutional claims to both the Board
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but with no deeper study of the legal issues raised here than NARUC afforded in 2012. That's 

the problem. 

The failure to "exhaust" administrative remedies is what Codington County has seized 

upon as the main grounds for it's motion. However, at the moment of the Board's hearing (July 

2018), Plaintiffs had, in fact, entered into the so-called Easement Agreement, structured as a 5-

year option, not expiring until June 10, 2019. With the lapse of the option, this harsh reality now 

remains: Crowned Ridge Wind, though time would produce no easement for the "Effects" 

passing over and upon the surface of the Lindgren Farm (or the Plaintiffs' residence), Defendant 

yet intends to cast the "Effects" upon the property. 

In Mordhorst v. Egert, 88 S.D. 527, 223 N.W.2d 501 (S.D. 1974), Circuit Judge Adams 

wrote for the majority, in a case involving the Board of Examiners in Optometry, bringing an 

administrative case against three optometrists for alleged unprofessional conduct. As to the lack 

of exhaustion before the state's board, the Court concluded: 

The presence of constitutional questions coupled with a sufficient showing of the 
inadequacy of administrative relief and impending irreparable harm flowing from 
delay incident to following the prescribed administrative procedures is sufficient 
to overcome the claim that administrative remedies must first be exhausted. Id., 
at 532. 

There are several differences in Mordhorst - there, for one, the administrative hearings had not 

yet transpired. At the time of the administrative hearing here (July 2018), Plaintiffs could not 

have then known that the option for Easement would lapse, and while this lapse would cause 

Crowned Ridge to delete two turbines intended for the Lindgren Farm (CR 56 and CR 57), the 

use of the farm for the "Effects" would continue. Further, this knowledge of lapse would have 

come much too late to have been raised before Circuit Judge Spears in the Johnson case, in the 

event Plaintiffs had participated in the case for review by writ. Codington County's exhaustion 

premise would require Plaintiffs to have addressed their constitutional claims to both the Board 

Plaintiffs' Brief in Opposition to Defendants' Separate Motions to Dismiss Complaint 
-39-

Filed: 11/8/2019 9:45 AM CST Codington County, South Dakota 14CIV19-000303 



BRIEF: IN OPPOSITION TO DEFENDANTS' SEPARATE MOTIONS TO DISMISS COMPLAINT - Scan 1 -
Page 40 of 67

- Page 272 -

and also to Judge Spears (if at all) long before Plaintiffs could have ?V?I known of the option ?

1aPSe.5 Beyond that, the language used in the C0urt?s Memorandum Opinion would suggest to

this reader that any alleged unconstitutional scope of the reviewed CUP order, O the underlying

ordinance, i beyond the con?nes of review under SDCL ? 11-2-61.

Looking again at Complaint, ? 109, the thmst of the sixteen (16) separate declarations

sought all relate to the actions taken O aPPr0ved by either the Board of Adjustment O the PUC,

and the resulting effect that such ?Effects? II1?3. O portend 2 to the Lindgren Fann.

Essentially, the CUP and Facility Siting Pennit, to gether, 3.f viewed by Plaintiffs 2 3 ?de facto

easement,? and that such is (afe) either an ?invalid, unconstitutional exercise of the Zoning power

by Codington County and the Board of Adjustment (S6 ? 109 (8)), O in the alternative, if such

is 3 valid exercise of the Zoning Power, and Defendants C entitled to emit O du1Tl Effects onto

the Lindgren Farm, then the Court i asked to declare speci?cally and af?nnatively the manner

and nature of such interests ($6 ? 109 (10))- It i 3 ?one-or-the-other? proposition. Plaintiffs 3.f

not seeking to have this Court review the B0a.rd?s decision, 8 if this case W?f? 3 Writ of

certiorari.

Had the sixteen (16) declarations been clearly enunciated to the Board of Adjustment (in

the few sparse minutes afforded to each Speaker), is there substantial doubt how this lay-board

(pro?cient 2 they might be 2 to the embrace of the Zoning Ordinance) would have ruled? And

if the Plaintiffs had participated in the Johnson aPP<- with reference to the many declarations

laid out in ? 109 of Complaint, such efforts would be quickly overwhelmed by merely producing

5 Plaintiffs WC somewhat incautious in entering into the June 2014 option for easement; O th other
hand, Defendant Crowned Ridge did not correctly represent to the Board of Adjustment that, 3 required
by the Zoning Ordinance, applicant possessed 3 easement for al required lands Defendants held onl an
option, which lapsed i June, 2019. Not requiring actual proofs of ?easements? suggests th Board i
unlikely t C?f much about Plaintiffs constitutional O statutory protections concerning BS and
ownership of the Lindgren Farm.
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and also to Judge Spears (if at all) long before Plaintiffs could have even known of the option's 

lapse.55 Beyond that, the language used in the Court's Memorandum Opinion would suggest to 

this reader that any alleged unconstitutional scope of the reviewed CUP order, or the underlying 

ordinance, is beyond the confines of review under SDCL § 11-2-61. 

Looking again at Complaint, ,i 109, the thrust of the sixteen ( 16) separate declarations 

sought all relate to the actions taken or approved by either the Board of Adjustment or the PUC, 

and the resulting effect that such "Effects" mean or portend as to the Lindgren Farm. 

Essentially, the CUP and Facility Siting Permit, together, are viewed by Plaintiffs as a "de facto 

easement," and that such is (are) either an "invalid, unconstitutional exercise of the zoning power 

by Codington County and the Board of Adjustment (see ,i 109 (8)), or in the alternative, if such 

is a valid exercise of the Zoning Power, and Defendants are entitled to emit or dump Effects onto 

the Lindgren Farm, then the Court is asked to declare specifically and affirmatively the manner 

and nature of such interests ( see ,i 109 ( 10) ). It is a "one-or-the-other" proposition. Plaintiffs are 

not seeking to have this Court review the Board's decision, as if this case were a writ of 

certiorari. 

Had the sixteen (16) declarations been clearly enunciated to the Board of Adjustment (in 

the few sparse minutes afforded to each speaker), is there substantial doubt how this lay-board 

(proficient as they might be as to the embrace of the Zoning Ordinance) would have ruled? And 

if the Plaintiffs had participated in the Johnson appeal, with reference to the many declarations 

laid out in ,i 109 of Complaint, such efforts would be quickly overwhelmed by merely producing 

55 Plaintiffs were somewhat incautious in entering into the June 2014 option for easement; on the other 
hand, Defendant Crowned Ridge did not correctly represent to the Board of Adjustment that, as required 
by the Zoning Ordinance, applicant possessed an easement for all required lands. Defendants held only an 
option, which lapsed in June, 2019. Not requiring actual proofs of "easements" suggests the Board is 
unlikely to care much about Plaintiffs' constitutional or statutory protections concerning use and 
ownership of the Lindgren Farm. 
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the ?Effects Easement? in Section 5.2 of the Easement, then Ye aPP<- entirely viable, ?V?I

though structured merely 2 an option that bound Plaintiffs.?

Under the various declarations outlined in Complaint, ? 109, Plaintiffs, at I1 time, urge

this Court to declare that the CUP i null and - 57 In Count II, beginning at P 38, Plaintiffs do

include claims for injunctive relief, in the event the Court detennines the CUP (and Facility

S itin Pennit) do not themselves create 3 de facto easement to shower the Effects upon the

Lindgren Fann. However, the Court is otherwise afforded ample ?PP0I?Iunity to detennine that,

J/Q the CUP does create 3 burden on Plaintiffs ? Pf0p<- O I1 the CUP?s employed U. of

NARUC ?s guidance (and that of the unknown Gennan judge) is entirely ?tting and PY0per

The intended lesson from this (388 is this if the Effects C 3 burden on adj oining lands

of those who 3.f Non-Participants (having given I1 easement, and also not being applicants

Within an application for Zoning relief) then Codington County needs to be Prepared to not

merely grant 3 CUP, but to then also compensate the OWI1? for having taken such Pf0p<-

interests (or for the damage to those owners, including the Lindgren FaITI" We think the

County, in following the NARUC Best Practices recommendation, i reckless, both in the Writing

of Zoning Ordinances and in the adjudication of CUPS for Wind fanns. But if Codington County,

having Qp?nly declared itself 2 ?pro-Wind? in its actions, is fully Prepared to PaV the Way for

I1? Wind fanns, by the Taking O damaging of property not otherwise in Pfivity, and this Court

detennines that such actions C Within the delegated powers of Zoning, then all that i left i to

5 N0 separate T6 Sp i made to Count}/? assertion that res judicata bars this case 3 noted, at th time
of the B0ard?s hearing (July 2018; and at al times leading u t June 10 2019, Plaintiffs could not have
asserted an escape from the burdens anticipated by Section 5.2 ?Effects Easement.? This Complaint i
based O the central claim that, because of the Zoning Ordinance, and th CUP the Lindgren Farm stil
remains subject t al such ?Effects,? notwithstanding the lack of Privity Wit Crowned Ridge Wind.
5 Although in (14) O P 3 of Complaint, th Court i urged t declare the PUC Facility Siting Permit
void, the 3g having been given H ?I717 authority t decide that th neighbors of OII Win farm

may b af?icted at 4 dBA (Crowned Ridge Wind), Whil H63 another Win farm, 3 limit of 4 dBA
pertains. Big dz?erencef The PUC discretion lay OII sound level here, another there, i not apparent.
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the "Effects Easement" in Section 5.2 of the Easement, then yet appearing entirely viable, even 

though structured merely as an option that bound Plaintiffs.56 

Under the various declarations outlined in Complaint, ,i 109, Plaintiffs, at no time, urge 

this Court to declare that the CUP is null and void.57 In Count II, beginning at p. 38, Plaintiffs do 

include claims for injunctive relief, in the event the Court determines the CUP (and Facility 

Siting Permit) do not themselves create a de facto easement to shower the Effects upon the 

Lindgren Farm. However, the Court is otherwise afforded ample opportunity to determine that, 

yes, the CUP does create a burden on Plaintiffs' property, or no, the CUP's employed use of 

NARUC's guidance (and that of the unknown German judge) is entirely fitting and proper. 

The intended lesson from this case, is this - if the Effects are a burden on adjoining lands 

of those who are Non-Participants (having given no easement, and also not being applicants 

within an application for zoning relief) - then Codington County needs to be prepared to not 

merely grant a CUP, but to then also compensate the owners for having taken such property 

interests (or for the damage to those owners, including the Lindgren Farm). We think the 

County, in following the NARUC Best Practices recommendation, is reckless, both in the writing 

of Zoning Ordinances and in the adjudication of CUPs for wind farms. But if Codington County, 

having openly declared itself as "pro-wind" in its actions, is fully prepared to pave the way for 

new wind farms, by the Taking or damaging of property not otherwise in privity, and this Court 

determines that such actions are within the delegated powers of Zoning, then all that is left is to 

56 No separate response is made to County's assertion that resjudicata bars this case; as noted, at the time 
of the Board's hearing (July 2018), and at all times leading up to June 10, 2019, Plaintiffs could not have 
asserted any escape from the burdens anticipated by Section 5.2, "Effects Easement." This Complaint is 
based on the central claim that, because of the Zoning Ordinance, and the CUP, the Lindgren Farm still 
remains subject to all such "Effects," notwithstanding the lack of privity with Crowned Ridge Wind. 
57 Although in (14), on p. 36 of Complaint, the Court is urged to declare the PUC's Facility Siting Permit 
void, the agency having been given no apparent authority to decide that the neighbors of one wind farm 
may be afflicted at 45 dBA (Crowned Ridge Wind), while near another wind farm, a limit of 40 dBA 
pertains. Big difference/ The PUC 's discretion lay one sound level here, another there, is not apparent. 
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detennine the value of What has been taken from O damaged in the hands of Plaintiffs. (Only

declaratory relief is sought for HO Alternatively, if the Zoning Power WC wielded unlawfully,

Defendants might reconsider such g?I1?fOU approaches to zoning, also known 2 freely giving

3W3- other Pe0P1e? properly !) Further, if the Court i unwilling O deems itself unable to

respond to the Complaint 2 sought, Whether based on the motions HO considered O otherwise,

Plaintiffs will take the issue elsewhere, based on their rights 8 OWI1? of pr0pe1T and the

protections of the U.S. Constitution. (A dismissal Without prejudice would be in order.)

Codington C0unty?s motion II1OV to the second maj or lettered point: ?Plaintiffs fail to

state 3 plausible claim regarding the C ounty ? adoption of Ordinance 68.? The brief begins by

citing 3 number of South Dakota cases, comparable to this example:

?The burden of overcoming this presumption [that of being reasonable, valid and
constitutional] is on the Party challenging its legitimacy and he O she must show

the ordinance i unreasonable and arbitrary. ? C17 of C olton V C orbly, 323
N.W.2d 138, 139.

Codington then continues, proclaiming: ?Enacting restrictions on Wind Energy Systems i not

arbitrary, capricious O unconstitutional,? While at 12 this point is asserted:

Plaintiffs ? position begs the question: if the standards created by the County 3.f
invalid and stricken, What standards remain in place to govern 3 WES?

Where the County has g01? off the rails with the Zoning Power is by Pufporting to enact

restrictions on WES, but with special focus on the h0W5 such Effects from those WES 3.f then

perceived O received at the occupied dwellings and similar land U.S nearby. B allowing

the ?Effects? of WES to invade up01" OV? and 3.CfO Pf0p<- lines to reach these Non-

Participating Owners, readily accepting the recommendations of the NARUC Best - 59

Codington County has created its OW problems.

5 Including related questions of ?how much? and ?how long? must 3 receptor endure ?Effects??
5 Not to mention that unknown Gennan judge Wh found 30 hours of Shadow Flicker ?acceptable.?
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determine the value of what has been taken from or damaged in the hands of Plaintiffs. (Only 

declaratory relief is sought for now. Alternatively, if the Zoning Power was wielded unlawfully, 

Defendants might reconsider such generous approaches to zoning, also known as freely giving 

away other people's property!) Further, if the Court is unwilling or deems itself unable to 

respond to the Complaint as sought, whether based on the motions now considered or otherwise, 

Plaintiffs will take the issue elsewhere, based on their rights as owners of property and the 

protections of the U.S. Constitution. (A dismissal without prejudice would be in order.) 

Codington County's motion moves to the second major lettered point: "Plaintiffs fail to 

state a plausible claim regarding the County's adoption of Ordinance 68." The brief begins by 

citing a number of South Dakota cases, comparable to this example: 

"The burden of overcoming this presumption [that of being reasonable, valid and 
constitutional] is on the party challenging its legitimacy and he or she must show 
the ordinance is unreasonable and arbitrary." City of Colton v. Corbly, 323 
N.W.2d 138, 139. 

Codington then continues, proclaiming: "Enacting restrictions on Wind Energy Systems is not 

arbitrary, capricious or unconstitutional," while at 12, this point is asserted: 

Plaintiffs' position begs the question: if the standards created by the County are 
invalid and stricken, what standards remain in place to govern a WES? 

Where the County has gone off the rails with the Zoning Power is by purporting to enact 

restrictions on WES, but with special focus on the how58 such Effects from those WES are then 

perceived - or received - at the occupied dwellings and similar land uses nearby. By allowing 

the "Effects" of WES to invade upon, over and across property lines to reach these Non­

Participating Owners, readily accepting the recommendations of the NARUC Best Practices,59 

Codington County has created its own problems. 

58 Including related questions of "how much" and "how long" must a receptor endure "Effects"? 
59 Not to mention that llllknown German judge who found 30 hours of Shadow Flicker "acceptable." 
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Properly lines exist for 3 f?3.SOI They have legal signi?cance. Further, 2 predicted by

the CLUP in 2012, the forthcoming ?restrictions? on Wind fann operations (adopted in 2018)

should have been placed Within the upcoming Zoning Ordinance, exactly Where the CLUP said

they properly belong at the Pmperzy line of the parcel with the wind turbine. A later drawing

of the line at the ?receptors? home (Plaintiffs ? residence), both legislatively and adj udicatively,

represents 3 Taking of the Plaintiffs ? ownership and possessory rights OV? 3 Pennissive Use.

Additionally, the nearby pf?S?IlC of Crowned Ridge Wind ultimately overwhelms (from these

500 foot tall installations, spewing O dumping Effects in the direction of the Lindgren Fa_fII1 the

many lawful Permissive Iises that Plaintiffs might have otherwise have desired and been free to

pursue on and about their prop ?fty, all in perfect harmony with the Zoning Ordinance. This, I00,

i 3 loss of Pf0p<- ri ghts

Even after reading the entire Complaint, Codington County Ye misapprehends the relief

sought Plaintiffs 3.f not seeking that any P an O provision of the Zoning Ordinance be deemed

?invalid and stricken? except 2 in 3 Pufported application of the rights HO claimed by

Crowned Ridge Wind, arising under the CUP 2 aPPr0ved by the Board, directly pertaining to

the Lindgren Fann. N0 one, nobody, has rights, by Priviry, O 1a including the Zoning

Ordinance, to invade O make U. of the Lindgren Farm 60

Being unable to find 3 state C3. exactly on point with these facts (absent the seduction

evident in the NARUC Best Practices document, this Writer thinks it very unlikely that any

courtly, in the exercise of the Zoning Power, would have attempted to unleash 3 Zoning scheme

Pufportedly empowering the Zoning regulators to reach beyond the Pf0p<- line of the applicant,

in the COU.f of 3 CUP application, declaring that the Non-Participating Owner i henceforth

6 CR 4 may b the Win turbine nearest to Plaintiffs residence, about 1,60 feet distant. Whether
contributing Shadow Flicker and noise i presently unknown. A of November Z 2019, the foundation
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Property lines exist for a reason. They have legal significance. Further, as predicted by 

the CLUP in 2012, the forthcoming "restrictions" on wind farm operations (adopted in 2018) 

should have been placed within the upcoming Zoning Ordinance, exactly where the CLUP said 

they properly belong - at the property line of the parcel with the wind turbine. A later drawing 

of the line at the "receptors" home (Plaintiffs' residence), both legislatively and adjudicatively, 

represents a Taking of the Plaintiffs' ownership and possessory rights over a Permissive Use. 

Additionally, the nearby presence of Crowned Ridge Wind ultimately overwhelms (from these 

500 foot tall installations, spewing or dumping Effects in the direction of the Lindgren Farm), the 

many lawful Permissive Uses that Plaintiffs might have otherwise have desired and been free to 

pursue on and about their property, all in perfect harmony with the Zoning Ordinance. This, too, 

is a loss of property rights. 

Even after reading the entire Complaint, Codington County yet misapprehends the relief 

sought - Plaintiffs are not seeking that any part or provision of the Zoning Ordinance be deemed 

"invalid and stricken" - except as in a purported application of the rights now claimed by 

Crowned Ridge Wind, arising under the CUP as approved by the Board, directly pertaining to 

the Lindgren Farm. No one, nobody, has rights, by privity, or law, including the Zoning 

Ordinance, to invade or make use of the Lindgren Farm. 60 

Being unable to find a state case exactly on point with these facts ( absent the seduction 

evident in the NARUC Best Practices document, this writer thinks it very unlikely that any 

county, in the exercise of the Zoning Power, would have attempted to unleash a zoning scheme 

purportedly empowering the zoning regulators to reach beyond the property line of the applicant, 

in the course of a CUP application, declaring that the Non-Participating Owner is henceforth 

6° CR 48 may be the wind turbine nearest to Plaintiffs' residence, about 1,600 feet distant. Whether 
contributing Shadow Flicker and noise is presently unknown. As of November 2, 2019, the foundation 
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amenable, 2 3 ?receptor,? to be visited by so-much Shadow Flicker and, for g00d measure, SOIIl

particular assault by noise. ($0 much for the 0Wner?s historic ri ght to protect his O her OW

Pf0p<- from such intrusions.) From both Scha?ar and Cal")/ discussed at 22, above, it S??II1

certain local g0vernment?s exercise of the Zoning Power is subject to SOIIl constitutional limits,

but that i 3 limit not otherwise Wel de?ned in Oll C3. law. In the related section for review of

federal C3. 61 it i also evident that the significant C3.S have largely dealt with 3 state

Zoning O development law exercise attempting to impose SOIIl degree of cost up01" O 3

?donation? from, the Zoning application 2 Pan of the price to Pay for having invoked the Zoning

O development power.

Meanwhile, in Cal")/ the S outh Dakota court ruled on due pfOC?S grounds, to address

COI1C?I that ?the U. of 3 pers0n?s Pf0p<- [mi gm] be held hostage by the will and whims of

neighboring landowners Without adherence to O application of any standards O guidelines.?

The reference to ?pers0n?s Pf0p<- in Cary W3. that of the intended applicant for an attempted

rezoning, While the ?neighboring landowners? W?f those (n0n- applicants) looking to subvert O

undercut the f?ZOIl by U. of 3 protest petition. Those Zoning COI1C?IT 2 evident in C 3.f

HO being stood on their head here.

Here, the 3- for Zoning relief (as to 3 Conditional Use for 3 great ma- interrelated

locations) i Pmposing to make SOIIl specific U. of 3 Pf0p<- but such is also an invasive,

over-sized U. (unlike any other Conditional O Pennissive Use in the district) that will forever

bleed out various unwelcome ?Effects,? readily reaching the homes and properties of those who

3.f non-applicants. N0 pennission, easement O Written aPPr0va1 of the non-applicant (a Non-

Participating Owner) ?V?I I1?C?SS3.f however, for the Codington County Zoning Ordinance and

hole i dug Codington County ha enabled this by BS of 3 claimed Zoning Power. If lawful (a the Court
may ?nd), there i stil 3 Taking to b addressed, if not by this Court, then another.
6 Part E in??, a 54 the arguments being incorporated here in TCSPOI t Codington County.
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amenable, as a "receptor," to be visited by so-much Shadow Flicker and, for good measure, some 

particular assault by noise. (So much for the owner's historic right to protect his or her own 

property from such intrusions.) From both Schafer and Cary, discussed at 22, above, it seems 

certain local government's exercise of the Zoning Power is subject to some constitutional limits, 

but that is a limit not otherwise well defined in our case law. In the related section for review of 

federal case law,61 it is also evident that the significant cases have largely dealt with a state 

zoning or development law exercise attempting to impose some degree of cost upon, or a 

"donation" from, the zoning application as part of the price to pay for having invoked the zoning 

or development power. 

Meanwhile, in Cary, the South Dakota court ruled on due process grounds, to address 

concerns that "the use of a person's property [might] be held hostage by the will and whims of 

neighboring landowners without adherence to or application of any standards or guidelines." 

The reference to "person's property" in Cary was that of the intended applicant for an attempted 

rezoning, while the "neighboring landowners" were those (non-applicants) looking to subvert or 

undercut the rezone by use of a protest petition. Those zoning concerns, as evident in Cary, are 

now being stood on their head here. 

Here, the applicant for zoning relief (as to a Conditional Use for a great many interrelated 

locations) is proposing to make some specific use of a property; but such is also an invasive, 

over-sized use (unlike any other Conditional or Permissive Use in the district) that will forever 

bleed out various unwelcome "Effects," readily reaching the homes and properties of those who 

are non-applicants. No permission, easement or written approval of the non-applicant (a Non­

Participating Owner) even necessary, however, for the Codington County Zoning Ordinance and 

hole is dug. Codington County has enabled this by use of a claimed Zoning Power. Iflawful (as the Court 
may find), there is still a Taking to be addressed, ifnot by this Court, then another. 
61 Part E, infra, at 54; the arguments being incorporated here in response to Codington County. 
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the resulting adjudication of the Board of Adjustment wi a?0rd all the permission required of

those who 3.f mere ?receptors.?

The Zoning Ordinance and the subsequent adjudication issued here the CUP

nonnalizes (While also fully legitimatizing, apart from due judicial consideration by this Court of

the COI1C?I expressed in the Complaint) invasive U.S by Wind fanns, nakedly supported by

bold, of?cial edicts (from both Codington County and the PUC), each requiring by their tenns

that the neighboring OWI1? (including Plaintiffs) shall henceforth accept (and Y0 will tolerate)

such Effects, at least to the extent of such predicted quantities and durations .

All this i made possible by 3 government eager to regard Plaintiffs and their home 2

being mere ?receptors? for the 116 important functions of the County, namely, the Crowned

Ridge Wind Fann 62 Thus, rather than comprising SOIIl 116 legitimate aPPr0ach for the

exercise of South Dakota? s Zoning Power, pursuant to which 3 County O state 3_g?nc i HO

vested, by edict, to bless the extension of the assorted Effects out and OV? the Pf0p<- lines of

?receptors,? reaching ?V?I to and into their homes, the real facts of this case, 2 thus far known

to Plaintiffs, S??II II1Of like an old, dated movie script, ripped from the Pages of history, Written

by the best and brightest minds of SOIIl failed totalitarian - as

3
The PUC Moves to Dismiss

Lack of SubjectM atter Jurisdiction (Rule 12(b)(1)), Failure to State 6 Claim (Rule 12(b) (

The PUC?s motion i based on similar grounds, While also looking to Put Plaintiffs in 3

box with I1 Way out since Plaintiffs did not seek to intervene until SOIIl time after the

evidentiary hearing for EL19-003 had closed, and such intervention W3. denied by the

6 Rather than 3 South Dakota citizens having prop Wit th historic protections of both statutes and
the South Dakota Constitution.
6 ?I i useless t struggle,? O P?fhapg ?Either giV in t 11 O W Wil BS Y0u prOP anyW@ Read
the Zoning Ordinance, Y0 ?f just receptors!? ?Y0u?r going t g?t the noise, S Y0 might 3 Wel g?t in

O the money.? Plaintiffs Wil testify that Defendant ? agents al sounded V61 much like this
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the resulting adjudication of the Board of Adjustment will afford all the permission required of 

those who are mere "receptors." 

The Zoning Ordinance and the subsequent adjudication issued here - the CUP -

normalizes (while also fully legitimatizing, apart from due judicial consideration by this Court of 

the concerns expressed in the Complaint) invasive uses by wind farms, nakedly supported by 

bold, official edicts (from both Codington County and the PUC), each requiring by their terms 

that the neighboring owners (including Plaintiffs) shall henceforth accept ( and you will tolerate) 

such Effects, at least to the extent of such predicted quantities and durations. 

All this is made possible by a government eager to regard Plaintiffs and their home as 

being mere "receptors" for the new, important functions of the County, namely, the Crowned 

Ridge Wind Farm.62 Thus, rather than comprising some new, legitimate approach for the 

exercise of South Dakota's Zoning Power, pursuant to which a County or state agency is now 

vested, by edict, to bless the extension of the assorted Effects out and over the property lines of 

"receptors," reaching even to and into their homes, the real facts of this case, as thus far known 

to Plaintiffs, seem more like an old, dated movie script, ripped from the pages of history, written 

by the best and brightest minds of some failed totalitarian regime. 63 

3. 
The PUC Moves to Dismiss -

Lack of Subject Matter Jurisdiction (Rule l 2(b)(l)), Failure to State a Claim (Rule l 2(b)(5)) 

The PUC 's motion is based on similar grounds, while also looking to put Plaintiffs in a 

box with no way out - since Plaintiffs did not seek to intervene until some time after the 

evidentiary hearing for EL19-003 had closed, and such intervention was denied by the 

62 Rather than as South Dakota citizens having property, with the historic protections of both statutes and 
the South Dakota Constitution. 
63 "It is useless to struggle," or perhaps, "Either give in to us, or we will use your property anyway. Read 
the Zoning Ordinance, you are just receptors!" "You're going to get the noise, so you might as well get in 
on the money." Plaintiffs will testify that Defendant's agents all sounded very much like this! 
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Commissioners on June 26, 2019, Plaintiffs W?f? also unable to aPP<- the PUC ?nal decision in

favor of Crowned Ridge Wind. What i not said by the PUC in its brief is that the same

lawy?- submitting this motion did support (unsuccessfully) the PY0p0sed intervention by

Plaintiffs before the PUC. Now that the PUC has ruled on the issue, however, there i I1 further

aPP<- and also I1 further available remedy, according to this agency?s counsel.

The PUC argues here that declaratory judgment i improper 8 it will not ?tenninate the

uncertainty O controversy giving rise to the proceeding,? citing SDCL ? 21-24-10. The only

S outh Dakota opinion turning on that statute S??II1 to be Royal Indemnity Company V

Metropolitan Casualty Ins. C0. 0fNew York, 80 S.D. 541, 128 N.W.2d 11 (1964), In that case,

three insurance companies sought 3 declaration of fault detennination 2 to the accident loss

suffered by OIl Viola Miller. Miller, an employee of Singer Sewing, W3. riding in 3 C rented

from Avis by OIl Ms. gloy, an employee of Rival Manufacturing, Miller having been directed to

travel with $103 for Purposes of displaying 3 ?steam iron? (manufactured by Rival) to Singer

stores in South Dakota. The car would crash H62 Groton, with injuries to Miller. Miller brought

suit against $103 and Rival based on negligent operation, and received 3 judgment of $19,000.

N0 aPP<- W3. taken and the judgment remained unsatis?ed.

The immediate C3. involved Royal Indemnity, 2 insurer for Rival, Metropolitan, 2

insurer for s10Y and Continental Casualty, 2 insurer for Avis. gloy, employed by Rival, W3.

under 3 Missouri employment contract, calling for her to be liable to Rival for any loss suffered

by employer because of her negligence; thus, Royal, 8 the carrier for Rival, sought to be

subro gate d to Riva1?s claim for indemnity, which the trial court had declined. Against this

backdrop, the Supreme Court, at 128 N.W2d 114, concluded (and af?nned):

In this re gard the trial court is vested with 3 discretion. It may refuse to make 3
declaration if to do S would not tenninate the controversy. SDC 1960 SuPP
37.0106 [precursor to SDCL ? 21-24-10]. Since neither Rival HO Mrs. $103 3.f
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Commissioners on June 26, 2019, Plaintiffs were also unable to appeal the PUC final decision in 

favor of Crowned Ridge Wind. What is not said by the PUC in its brief is that the same 

lawyer(s) submitting this motion did support (unsuccessfully) the proposed intervention by 

Plaintiffs before the PUC. Now that the PUC has ruled on the issue, however, there is no further 

appeal, and also no further available remedy, according to this agency's counsel. 

The PUC argues here that declaratory judgment is improper as it will not ''terminate the 

uncertainty or controversy giving rise to the proceeding," citing SDCL § 21-24-10. The only 

South Dakota opinion turning on that statute seems to be Royal Indemnity Company v. 

Metropolitan Casualty Ins. Co. of New York, 80 S.D. 541, 128 N.W.2d 111 (1964). In that case, 

three insurance companies sought a declaration of fault determination as to the accident loss 

suffered by one Viola Miller. Miller, an employee of Singer Sewing, was riding in a car rented 

from Avis by one Ms. Sloy, an employee of Rival Manufacturing, Miller having been directed to 

travel with Sloy for purposes of displaying a "steam iron" (manufactured by Rival) to Singer 

stores in South Dakota. The car would crash near Groton, with injuries to Miller. Miller brought 

suit against Sloy and Rival based on negligent operation, and received a judgment of $19,000. 

No appeal was taken and the judgment remained unsatisfied. 

The immediate case involved Royal Indemnity, as insurer for Rival, Metropolitan, as 

insurer for Sloy, and Continental Casualty, as insurer for Avis. Sloy, employed by Rival, was 

under a Missouri employment contract, calling for her to be liable to Rival for any loss suffered 

by employer because of her negligence; thus, Royal, as the carrier for Rival, sought to be 

subrogated to Rival's claim for indemnity, which the trial court had declined. Against this 

backdrop, the Supreme Court, at 128 N.W2d 114, concluded (and affirmed): 

In this regard the trial court is vested with a discretion. It may refuse to make a 
declaration if to do so would not terminate the controversy. SDC 1960 Supp. 
37.0106 [precursor to SDCL § 21-24-10]. Since neither Rival nor Mrs. Sloy are 
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parties to this action there existed substantial grounds for the view that any
detennination of that matter in this action would not tenninate the controversy.

SDC 1960 SuPP 37.0111 [n0W SDCL ? 21-24-8]. Accordingly, W feel that the
trial court did not abuse its discretion in declining to declare the liability of Mrs.
$103 to Rival and any ri ght of Royal to be subro gate d thereto .

What the PUC?s brief d0esn?t state O assert i this mystery Wh0 exactly, i missing

from the C0mp1aint?s embrac e ? The mystery i deepened 3 bit by the C0urt?s reference in Royal

Indemnity to the pf?CUfSO to SDCL ? 21-24-8, presently providing aPParently Without further

amendment since being Part of the 1960 SuPP to the South Dakota Code of 1937: 3

municipality is to be joined in the C3. if an ordinance O franchise of the municipality i

involved, and in addition, the attorney general i to be served with 3 ?copy of the proceeding and

be entitled to be heard.? On the face of things, both the Codington County Board 2 Writer of

the Zoning Ordinance and the Board of Adjustment, 8 adjudicator of the CUP 3.f present.

The PUC i here, having ?led the Motion HO being discussed and the records of service,

aPP<- Within Odyssey ECF, also re?ect that the Attorney General ?s of?ce W3. served with 3

c0P of the Complaint.? Who is missing here?

The PUC?s brief go?g on to assert that it has I1 jurisdiction OV? Pf0p<- rights : ?The

Commission does not have the authority to appropriate land, rule on easements, O grant eminent

d0II13_in Thus, the ag?ncy claims, it is not an aPPf0priate Party to the C3.S If the PUC?s

assertion about ?no jurisdiction? is true, then OIl needs to examine also and then explain

further 2 to Wh the resulting Facility Siting Pennit (and the ancillary orders and stipulations)

nevertheless embraces provisions, conditions O II1?3.SU.f that Purport to ?x, adjust, O regulate

the limits of how much Effects and for how long 3.f to be experienced by this I1? class of

citizens ?receptors? who are scattered along the edges O Within the boundaries of this Wind

6 Hughes County Sheriff return # 1999s, September 6 2019, service O OII Richard Williams.
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parties to this action there existed substantial grounds for the view that any 
determination of that matter in this action would not terminate the controversy. 
SDC 1960 Supp. 37.0111 [now, SDCL § 21-24-8). Accordingly, we feel that the 
trial court did not abuse its discretion in declining to declare the liability of Mrs. 
Sloy to Rival and any right of Royal to be subrogated thereto. 

What the PUC's brief doesn't state or assert is this mystery - who, exactly, is missing 

from the Complaint's embrace? The mystery is deepened a bit by the Court's reference in Royal 

Indemnity to the precursor to SDCL § 21-24-8, presently providing - apparently without further 

amendment since being part of the 1960 Supp. to the South Dakota Code of 1937: a 

municipality is to be joined in the case if an ordinance or franchise of the municipality 1s 

involved, and in addition, the attorney general is to be served with a "copy of the proceeding and 

be entitled to be heard." On the face of things, both the Codington County Board - as writer of 

the Zoning Ordinance - and the Board of Adjustment, as adjudicator of the CUP - are present. 

The PUC is here, having filed the Motion now being discussed - and the records of service, 

appearing within Odyssey ECF, also reflect that the Attorney General's office was served with a 

copy of the Complaint.64 Who is missing here? 

The PUC's brief goes on to assert that it has no jurisdiction over property rights: "The 

Commission does not have the authority to appropriate land, rule on easements, or grant eminent 

domain." Thus, the agency claims, it is not an appropriate party to the case. If the PUC's 

assertion about "no jurisdiction" is true, then one needs to examine also - and then explain 

further - as to why the resulting Facility Siting Permit (and the ancillary orders and stipulations) 

nevertheless embraces provisions, conditions or measures that purport to fix, adjust, or regulate 

the limits of how much Effects - and for how long - are to be experienced by this new class of 

citizens - "receptors" - who are scattered along the edges or within the boundaries of this wind 

64 Hughes County Sheriff's return # 19998, September 6, 2019, service on one Richard Williams. 
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fann Pmject. It Sllf looks like 3 pennit that i based on the review, aPPr0va1 and rati?cation of

?Effects? 2 these Non-Participating Owners Plaintiffs 3.f predicted to experience.

The PUC further argues this ?action i not I?ipe_ If the Pmjects are built and the noise

and shadow ?icker 3.f 2 predicted by 3 computer model, ?then at SOIIl future time Plaintiffs

might suffer damages.? Meanwhile, this 3_g?nc asserts, the claims are ?completely speculative

in nature_,,s5

Have Plaintiffs asked, anywhere Within the Complaint, ? 109, 2 the PUC professedly

fears, for the ?halting of entire Pfojects?? N0, unless this Court W?f? to rule also that the

aPPr0ved O pennitted U. of the Lindgren Fann for the dumping of Effects, 2 contemplated by

the Zoning Ordinance and issued by the Board of Adjustment, i 3 U. of the Zoning Ordinance

in 3 Way that offends Plaintiffs ? constitutional ri ghts in which case, the C3.U. of action for

injunctive relief will be pLlfSLl6 too.

The agency correctly points out that Plaintiffs failed to timely intervene in Docket EL19-

003, and also did not seek intervention in nearby Docket EL19-027. Both of the PUC dockets

involving separate but roughly contiguous Wind fanns W covered in 3 single Codington

County CUP, 2 referenced in the caption of the case. only the so-called Crowned Ridge Wind

fann EL19-003 embraces and surrounds the Lindgren Farm, with ?Xpf?S approvals for

Crowned Ridge in to place the Effects up01" and for making U. Oi the Lindgren Farm, HO and

for Years into the future .

This agency also correctly notes Plaintiffs did not aPP<- the PUC?s order in EL19-003.

This is 3 ?chicken-or-egg? moment, since only those who have been allowed intervention and

p a.rty- have the right to aPP<- such an order. Thus, ?V?I though the ?intervention

6 When these motions ?f argued to th Court next month, counsel hopes t have digital photos showing
the erection of multiple subject Win turbines, SOII clearly visible from the Lindgren Farm, and Wit the
foundation hole for CR 4 having been dug around November 1 Looks quite ripe t Plaz'nti??
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farm project. It sure looks like a permit that is based on the review, approval and ratification of 

"Effects" as these Non-Participating Owners - Plaintiffs - are predicted to experience. 

The PUC further argues this "action is not ripe." If the projects are built - and the noise 

and shadow flicker are as predicted by a computer model, ''then at some future time Plaintiffs 

might suffer damages." Meanwhile, this agency asserts, the claims are "completely speculative 

in nature. "65 

Have Plaintiffs asked, anywhere within the Complaint, ~ 109, as the PUC professedly 

fears, for the "halting of entire projects"? No, unless this Court were to rule also that the 

approved or permitted use of the Lindgren Farm for the dumping of Effects, as contemplated by 

the Zoning Ordinance and issued by the Board of Adjustment, is a use of the Zoning Ordinance 

in a way that offends Plaintiffs ' constitutional rights, in which case, the cause of action for 

injunctive relief will be pursued, too. 

The agency correctly points out that Plaintiffs failed to timely intervene in Docket EL19-

003, and also did not seek intervention in nearby Docket EL19-027. Both of the PUC dockets -

involving separate but roughly contiguous wind farms - were covered in a single Codington 

County CUP, as referenced in the caption of the case. Only the so-called Crowned Ridge Wind 

farm - EL19-003 - embraces and surrounds the Lindgren Farm, with express approvals for 

Crowned Ridge in to place the Effects upon, and for making use of, the Lindgren Farm, now and 

for years into the future. 

This agency also correctly notes Plaintiffs did not appeal the PUC's order in EL19-003. 

This is a "chicken-or-egg" moment, since only those who have been allowed intervention and 

party-status have the right to appeal such an order. Thus, even though the "intervention 

65 When these motions are argued to the Court next month, counsel hopes to have digital photos showing 
the erection of multiple subject wind turbines, some clearly visible from the Lindgren Farm, and with the 
foundation hole for CR 48 having been dug around November 1. Looks quite ripe to P laintiffs! 
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Window, was open for 60 days (I0 April 1 2019; ?V?I 2 Plaintiffs would not know until June

10 2019 (O 3 few days later, to allow for delivery of operative instruments by mail) Whether the

option for Easement would be exercised, O expire, then, in PUC logic, Plaintiffs really I1?V? had

any constitutional rights O other claims to raise 2 Pf0p<- OWI1? of Lindgren Faml, and they

also d0n?t have any such rights n0W, since, in this agency?s view, this Court lacks all jurisdiction

to hear the Complaint. All of the Windows for ?litigation standing? ?ew open and then

pfO1?I1Pt closed but before the option for Easement expired, O lapsed Without being exercised

by Boulevard. only then (O O after June 10 2019; 2 this brief has attempted to explain,

would Plaintiffs have had true standing to complain about the intended, future U. of the

Lindgren Faml, at 3 time the OWIl? W3. not in Privity of contract with that intended U.S?f.

While Plaintiffs believe the Complaint, comprised of II1Of than 100 numbered

Paragraphs, clearly states that they 3.f OWIl?f of the Lindgren Faml, and further establishes that

this fann i about to be Put to U. (Without their consent O license) 8 3 dumping ground for the

?Effects? of the Crowned Ridge Wind Faml, and that such adverse uSe in turn, has been

expressly aPPr0ved by both the Board of Adjustment and the PUC, each being 3 required

element before building such 3 facility, the state agency itself remains de?ant 2 to its role in the

Taking S laboriously described in the Complaint. The PUC also claims the pleading i

?completely devoid of Well-pleaded factual allegations,? failing also to ?include any citations to

statute to support the claims in the Complaint.? In that regard, the Complaint readily and easily

speaks for itself, and I1 II1Of need be said at this juncture .

The PUC also asserts the Plaintiffs have failed to state 3 claim entitling them to injunctive

relief, While asserting, at 10 the ?relief Plaintiffs seek with respect to the Commission aPPea.r to

6 Thi may (O may not) b Parody; ?gwh sign 3 easement O 3 farm Wit I1 turbines, but g?tting
?Effects? from others? What 3 complete Wast of money The Zoning Ordinance d0esn?t require it the
Board of Adjustment ha issued the CUP Privity i not required t just dump Oll Effects. Dig the hole.?
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window" was open for 60 days (to April 1, 2019), even as Plaintiffs would not know until June 

10, 2019 (or a few days later, to allow for delivery of operative instruments by mail) whether the 

option for Easement would be exercised, or expire, then, in PUC logic, Plaintiffs really never had 

any constitutional rights or other claims to raise as property owners of Lindgren Farm, and they 

also don't have any such rights now, since, in this agency's view, this Court lacks all jurisdiction 

to hear the Complaint. All of the windows for "litigation standing" flew open - and then 

promptly closed - but before the option for Easement expired, or lapsed without being exercised 

by Boulevard. Only then ( on or after June 10, 2019), as this brief has attempted to explain, 

would Plaintiffs have had true standing to complain about the intended, future use of the 

Lindgren Farm, at a time the owner was not in privity of contract with that intended user. 66 

While Plaintiffs believe the Complaint, comprised of more than 100 numbered 

paragraphs, clearly states that they are owners of the Lindgren Farm, and further establishes that 

this farm is about to be put to use (without their consent or license) as a dumping ground for the 

"Effects" of the Crowned Ridge Wind Farm, and that such adverse use, in tum, has been 

expressly approved by both the Board of Adjustment and the PUC, each being a required 

element before building such a facility, the state agency itself remains defiant as to its role in the 

Taking so laboriously described in the Complaint. The PUC also claims the pleading is 

"completely devoid of well-pleaded factual allegations," failing also to "include any citations to 

statute to support the claims in the Complaint." In that regard, the Complaint readily and easily 

speaks for itself, and no more need be said at this juncture. 

The PUC also asserts the Plaintiffs have failed to state a claim entitling them to injunctive 

relief, while asserting, at 10, the "relief Plaintiffs seek with respect to the Commission appears to 

66 This may (or may not) be parody: "Why sign an easement on a farm with no turbines, but getting 
"Effects" from others? What a complete waste of money! The Zoning Ordinance doesn't require it, the 
Board of Adjustment has issued the CUP. Privity is not required to just dump our Effects. Dig the hole." 
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be an order enjoining the Commission from issuing 3 facility siting pennit in Docket N0. EL19-

003.? Count II of the Complaint, at ? 110, asserts:

To the extent the Court shall O may ?nd and declare that Defendants Codington
County, Board of Adjustment, and PUC have not created, by virtue of their
respective CUP and Facility Siting Pennit, 3 de facto easement, upon and OV? the
premises described herein 2 the Lindgren Faml, Plaintiffs hereby seek further
relief from this Court, G to Defendants Boulevard and Crowned Ridge I G
develogers Q the Crowned Ridge Wind Farm, and all DQVSO claiming throu gh
said defendants G real Darties-in-interest SMCCQSS Oi assigns pennanent
injunctive relief, restraining, preventing and prohibiting said Defendants from
further constructing, operating, maintaining O in any fashion conducting business
with the Crowned Ridge Wind Farm for Purposes of emitting O dumping upon
the Lindgren Fann any II13.IlIl O measure of the ?Effects,? 2 have been
referenced in this pleading- (Emghasis w22l;@?-)

To be Perfectly clear, there i VI injunctive relief being sought against the PUC. Such relief i

being sought against the defendants who will be operating the Crowned Ridge Wind Fann;

further, such pertains 07! if the Court ?nds the several approvals, licenses O pennits issued by

the govemmental agencies (that would be both the PUC and Codington County and its agencies)

3.f not in the nature of 3 defacto easement upon the Lindgren Fann.

If these licenses and pennits 3.f not in the nature of an easement, 8 detennined by the

Court, then this Writer expects this Court has the latitude to detennine also that the ?Effects? 3.f

not actually O really in the nature of 3 ?burden? O ?servitude,? in which C3. Plaintiffs would at

least have an issue to aPP<- Governmental actions imposing servitudes upon lands 3.f

themselves in the nature of easements, this being the topic of Part E, following. Such servitude

exists and has been declared by local governmental edict, Whether the duration i less O II1Of

than 30 hours of Shadow Flicker annually; the same i true if the PUC detennines (as it has)

that 3 particular (and higher) measurement of sound level i ?ne for this Wind faml, EL19-003,

but in another case, 3 lower volume of sound i aPPfOpriate. Ifno such ?easement? has been

conferred by virtue of the govemmental licenses and pennits, each having SOIIl discernible
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be an order enjoining the Commission from issuing a facility siting permit in Docket No. EL19-

003." Count II of the Complaint, at ,i 110, asserts: 

To the extent the Court shall or may find and declare that Defendants Codington 
County, Board of Adjustment, and PUC have not created, by virtue of their 
respective CUP and Facility Siting Permit, a de facto easement, upon and over the 
premises described herein as the Lindgren Farm, Plaintiffs hereby seek further 
relief from this Court, as to Defendants Boulevard and Crowned Ridge I, as 
developers of the Crowned Ridge Wind Farm, and all persons claiming through 
said defendants as real parties-in-interest, successors or assigns, permanent 
injunctive relief, restraining, preventing and prohibiting said Defendants from 
further constructing, operating, maintaining or in any fashion conducting business 
with the Crowned Ridge Wind Farm for purposes of emitting or dumping upon 
the Lindgren Farm any manner or measure of the "Effects," as have been 
referenced in this pleading. (Emphasis supplied.) 

To be perfectly clear, there is no injunctive relief being sought against the PUC. Such relief is 

being sought against the defendants who will be operating the Crowned Ridge Wind Farm; 

further, such pertains only if the Court finds the several approvals, licenses or permits issued by 

the governmental agencies (that would be both the PUC and Codington County and its agencies) 

are not in the nature of a de facto easement upon the Lindgren Farm. 

If these licenses and permits are not in the nature of an easement, as determined by the 

Court, then this writer expects this Court has the latitude to determine also that the "Effects" are 

not actually or really in the nature of a "burden" or "servitude," in which case Plaintiffs would at 

least have an issue to appeal. Governmental actions imposing servitudes upon lands are 

themselves in the nature of easements, this being the topic of Part E, following. Such servitude 

exists and has been declared by local governmental edict, whether the duration is less - or more 

- than 30 hours of Shadow Flicker annually; the same is true if the PUC determines ( as it has) 

that a particular (and higher) measurement of sound level is fine for this wind farm, EL19-003, 

but in another case, a lower volume of sound is appropriate. If no such "easement" has been 

conferred by virtue of the governmental licenses and permits, each having some discernible 
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reference to the Lindgren Fann itself, 2 3 Pf0p<- HO forever and pennanently consigned by

others to being Within the boundaries of this Proj ect?, O l? in the detennination of this Court,

there i simply I1 servitude, Within the meaning of South Dakota 1a that i laid upon the lands

2 3 COI1S?qU.?Il of these identi?ed authorizations, Plaintiffs then may ?nd it simply II1Of

appropriate to pursue their rights 2 citizens of the United States.

The second to the last argument of the PUC i that the Lindgren Farm has not been

damaged in the constitutional S?I1S Plaintiffs will further address this argument in connection

with Part E, following. For n0W however, 3 f?SpOIlS will be made to Defendant?s argument that

under the expression of Krier V Dell Rapids Township, 2006 SD 10 709 N.W.2d 841 (2006),

namely, that in the making of claims for ?damage? of property under that clause of Article 6,

section 1 of S.D. Constitution, the plaintiff must establish that the consequential injury to

Pf0p<- is peculiar to theirs, and ?not of 3 kind suffered by the public 2 3 Whole.? ]d., ? 26.

We pause only S long to brie?y note that Krier should be read in light of Long V State,

2017 SD 79, 904 N.W.2d 502. In L0ng,68 the Court observed:

[T]he circuit court herein found that Landowners produced suf?cient evidence
to establish 3 distinct injury of 3 kind not suffered by the general public. The
court found that the State? design pushed Water into the closed sub-basin to delay
the arrival of Water downstream and to avoid overtopping Highway 11 This sub-
basin was drained by 3 single 24-inch culvert which W3. ?exceedingly slow to
dfa,in_ Accordingly, the circuit court found that the ?State created 3 condition
that peculiarly caused ?ooding in the sub-basin drained by the 24[-inch] culvert >,
N0 other evidence W3. presented by the State that other 3.f? residents O the
public 2 3 Whole suffered similar ?ooding. From OU review of the evidence
produced at trial, W cannot say that the circuit court erred in applying the
consequential damages rule set forth in Krier. ]d., ? 37.

To Plaintiffs ? best knowledge, there 3.f few if any other farms in the 3.f? of Crowned

Ridge Wind that would be comparable to the facts of the Lindgren Faml, 2 to the peculiar

6 Se Exhibit Z Lindgren Af?davit.
6 The C38 involved th claims of ?ve neighboring couples living along S Highway 11 3
unincorporated ?f? known 3 ? southeast of Sioux Falls.
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reference to the Lindgren Farm itself, as a property now forever and permanently consigned by 

others to being within the boundaries of this Project67
, or if, in the determination of this Court, 

there is simply no servitude, within the meaning of South Dakota law, that is laid upon the lands 

as a consequence of these identified authorizations, Plaintiffs then may find it simply more 

appropriate to pursue their rights as citizens of the United States. 

The second to the last argument of the PUC is that the Lindgren Farm has not been 

damaged in the constitutional sense. Plaintiffs will further address this argument in connection 

with Part E, following. For now, however, a response will be made to Defendant's argument that 

under the expression of Krier v. Dell Rapids Township, 2006 SD 10, 709 N.W.2d 841 (2006), 

namely, that in the making of claims for "damage" of property under that clause of Article 6, 

section 13 of S.D. Constitution, the plaintiff must establish that the consequential injury to 

property is peculiar to theirs, and "not of a kind suffered by the public as a whole." Id., ,i 26. 

We pause only so long to briefly note that Krier should be read in light of Long v. State, 

2017 SD 79, 904 N. W.2d 502. In Long,68 the Court observed: 

... [T]he circuit court herein found that Landowners produced sufficient evidence 
to establish a distinct injury of a kind not suffered by the general public. The 
court found that the State's design pushed water into the closed sub-basin to delay 
the arrival of water downstream and to avoid overtopping Highway 11. This sub­
basin was drained by a single 24-inch culvert which was "exceedingly slow to 
drain." Accordingly, the circuit court found that the "State created a condition 
that peculiarly caused flooding in the sub-basin drained by the 24[-inch] culvert." 
No other evidence was presented by the State that other area residents or the 
public as a whole suffered similar flooding. From our review of the evidence 
produced at trial, we cannot say that the circuit court erred in applying the 
consequential damages rule set forth in Krier. Id., ,i 37. 

To Plaintiffs' best knowledge, there are few if any other farms in the area of Crowned 

Ridge Wind that would be comparable to the facts of the Lindgren Farm, as to the peculiar 

67 See Exhibit 2, Lindgren Affidavit. 
68 The case involved the claims of five neighboring couples living along SD Highway 11, an 
unincorporated area known as "Shindler," southeast of Sioux Falls. 
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?damage? review discussed in Krier. What i the meaning of the ?general public?? The Wind

fann in question does not affect the general public, and many who 3.f affected 3.f subject to an

?Xpf?S easement, having sold their land rights for 3 veritable II1?S of POIa,ge_ How many Non-

Participating Owners (those pesky ?receptor? kind of P60131 3.f there, having land that, at OI1

time, W3. under an option for easement, but which option W3. then allowed to lapse? Adding in

also 2 to those kinds of prospective claimants (there W?f? 1 total plaintiffs in Long) having

expired options but Whose farm and home nevertheless continued to be Physically embraced by

the Pr0ject?s boundaries, being thus made subject also to the ?Effects? at the explicit request of

Crowned Ridge Wind (designer of the Project), and upon the ?Xpf?S approvals of both the

Board of Adjustment and the PUC? Is there anyone?

The 3.I1SW to that question i not presently known, but if the State intends to defend on

that basis, W hasten to add that the clear pf?S?IlC of official imprimaturs and approvals i

certainly consistent with Plaintiffs ? claim also that these actions of aPPr0va1 3.f tantamount also

to 3 Takings, Pure and simple, at least in the context of the U.S Constitution, Whose protections

3.f also claimed by Plaintiffs (inst not in this 93.99 Each board O 3_g?nc has discretion to deny

the required pennits, and each chose to aPPf0ve 3 U. of the Lindgren Fann for the ?Effects.?

Should this Court, under the provisions of the S.D. Constitution and in applying Kri er, ?nd VI

violation of Article 6, section 13 either 2 3 Taking O 8 Damage, then Pefhapg another V?I1

would ?nd differently under the somewhat II1Of conservative language of the U.S. Constitution.

Finally, the PUC asserts that Plaintiffs have ?Waived their right to raise the claims they

HO assert against the Commission.? In f?SpOI1S Plaintiffs will again say they could not have

raised any claim re gardin g the Crowned Ridge Wind Pmject, that envelops the Lindgren Fann

6 Also known 3 lentil stew S2 Genesis 2s;19-34, th ancient account of Jacob and Esau.
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"damage" review discussed in Krier. What is the meaning of the "general public"? The wind 

farm in question does not affect the general public, and many who are affected are subject to an 

express easement, having sold their land rights for a veritable mess of potage.69 How many Non­

Participating Owners (those pesky "receptor" kind of people) are there, having land that, at one 

time, was under an option for easement, but which option was then allowed to lapse? Adding in 

also as to those kinds of prospective claimants (there were 10 total plaintiffs in Long), having 

expired options but whose farm and home nevertheless continued to be physically embraced by 

the Project's boundaries, being thus made subject also to the "Effects" at the explicit request of 

Crowned Ridge Wind (designer of the Project), and upon the express approvals of both the 

Board of Adjustment and the PUC? Is there anyone? 

The answer to that question is not presently known, but if the State intends to defend on 

that basis, we hasten to add that the clear presence of official imprimaturs and approvals is 

certainly consistent with Plaintiffs' claim also that these actions of approval are tantamount also 

to a Takings, pure and simple, at least in the context of the U.S Constitution, whose protections 

are also claimed by Plaintiffs (just not in this case). Each board or agency has discretion to deny 

the required permits, and each chose to approve a use of the Lindgren Farm for the "Effects." 

Should this Court, under the provisions of the S.D. Constitution and in applying Krier, find no 

violation of Article 6, section 13, either as a Taking or as Damage, then perhaps another venue 

would find differently under the somewhat more conservative language of the U.S. Constitution. 

Finally, the PUC asserts that Plaintiffs have "waived their right to raise the claims they 

now assert against the Commission." In response, Plaintiffs will again say - they could not have 

raised any claim regarding the Crowned Ridge Wind project, that envelops the Lindgren Farm -

69 Also known as lentil stew, see Genesis 25 :19-34, the ancient account of Jacob and Esau. 
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until such time and date 2 the option for ?Easement Agreement? of June 201470 had run its

COU.f This expiration O lapse transpired on June 10 2019. At that point, the PUC had made

I1 ?nal order O detennination 2 to the Wind faml, and Plaintiffs did What they could to

intervene, albeit unsuccessfully.

This i not 3 C3. of ?sitting on rights? 2 the PUC suggests. According to the PUC,

Plaintiffs 3.f afforded 3 relatively I13.IT Window under 3 statute that imposes 3 six-month

timeline from start-to-?nish upon the PUC itself. We commiserate with the agenCy frankly,

about such 3 task and such 3 short time to get there . But, if the Plaintiffs have vested land ri ghts

and, in fact, had given I1 actual ?easement? 2 such to the Wind farm developer, ?V?I 2 the

ag?ncy rushes along to impose speci?c Shadow Flicker and noise tolerances upon the various

?receptors,? and if G it VIO turns out there i not an actual easement, but the deve10per?s

intended U. i going to continue anyW3- there i simply I1 other COU.f for Plaintiffs but to

accept and endure these circumstances? Plaintiffs ? constitutional and statutory rights, seeking

to protect the Lindgren Fann and raising the COI1C?I recounted in the Complaint, cannot HO be

invoked in this Court? Those questions being asked (and Pefhapg not Ye fully answered),

Plaintiffs turn to Part E following.

E. CONSTITUTIONAL CONSTRAINTS ON THE ZONING POWER

The U. of ?state Zoning P0wer>, W3. ruled constitutional in the often-cited C3. of Village

0fEuclz'd V Ambler Realty C0., 272 U.S. 365, 47 S.Ct. 114, 71 L.Ed. 303 (1926), Decades

would then PaS Without further signi?cant cases 2 to that power (or similar powers and laws,

such 8 historic landmark preservation, beachfront conservation, and the like) coming to the

Supreme Court.

7 Se Exhibit L Lindgren Af?davit.
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until such time and date as the option for "Easement Agreement" of June 201470 had run its 

course. This expiration or lapse transpired on June 10, 2019. At that point, the PUC had made 

no final order or determination as to the wind farm, and Plaintiffs did what they could to 

intervene, albeit unsuccessfully. 

This is not a case of "sitting on rights" as the PUC suggests. According to the PUC, 

Plaintiffs are afforded a relatively narrow window - under a statute that imposes a six-month 

timeline from start-to-finish upon the PUC itself. We commiserate with the agency, frankly, 

about such a task and such a short time to get there. But, if the Plaintiffs have vested land rights 

and, in fact, had given no actual "easement" as such to the wind farm developer, even as the 

agency rushes along to impose specific Shadow Flicker and noise tolerances upon the various 

"receptors," and if - as it now turns out - there is not an actual easement, but the developer's 

intended use is going to continue anyway, there is simply no other course for Plaintiffs but to 

accept - and endure - these circumstances? Plaintiffs' constitutional and statutory rights, seeking 

to protect the Lindgren Farm and raising the concerns recounted in the Complaint, cannot now be 

invoked in this Court? Those questions being asked (and perhaps not yet fully answered), 

Plaintiffs turn to Part E, following. 

E. CONSTITUTIONAL CONSTRAINTS ON THE ZONING POWER 

The use of "state zoning power" was ruled constitutional in the often-cited case of Village 

of Euclid v. Ambler Realty Co., 272 U.S. 365, 47 S.Ct. 114, 71 L.Ed. 303 (1926). Decades 

would then pass without further significant cases as to that power ( or similar powers and laws, 

such as historic landmark preservation, beachfront conservation, and the like) coming to the 

Supreme Court. 

70 See Exhibit 1, Lindgren Affidavit. 
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In Penn Central Transportation C0. V Cit) 0fNew York, 438 U.S. 104, 98 S.Ct. 2646, 57

L.Ed.2d 631 (1978), the Court surveyed general principles 2 to the Takings clause of the Fifth

Amendment, 8 aPP1ied to the States by the Fourteenth Amendment. The OWIl? of Grand

Central Tenninal challenged the application of the State Landmarks Preservation LaW

asserting 3 taking in violation of the 0Wner?s constitutional rights ; after initial Wi in trial court

and reversals on aPP<- in the state ? appellate courts, the owner? s claim W3. taken uP by the

Supreme Court. Although ultimately ruling against the owner, the decision would become

known 2 3 speci?c kind of ?taking? that may be addressed under the constitution the

?regulatory taking.?

In 2009, Honorable Bruce V Anderson, Circuit Judge, entered 3 memorandum decision

in the hotly contested, long running Zoning case, E.L. Thompson Farm s, Ltd. V Aurora County,

2009 WL 10704880 (Civ 02-09, First Judicial Cir. Aurora County) summarizing four kinds of

takings C3.S arising under the United States Constitution, citing also to Krier V Dell Rapids

Township, 2006 SD 10 ? 22, 709 NW2d 841:

(1) 3 Per S Physical taking under Loretto V Teleprompter Manhattan CA
C01"P 458 US 419 (1982);

(2) 3 Per S regulatory taking which deprives 3 landowner of all economically
viable U. of his Pf0p<- pursuant to Lucas V South C arolina Coastal Council,
505 US 1003 (1992);

(3) 3 regulatory taking under Penn Central Transportation V C17 0/?New York,
438 US 104 (1978);

(4) 3 land-use exaction violating the standards set forth in N ollan V California
Coastal Commission, 483 US 825 (1987)-

In Nollan, the OWIl?f of 3 beachfront lot sought 3 development pennit from the

California Coastal Commission, Pmposing to demolish an old structure in favor of 3 I1? three-

bedroom house. The pennit was granted, subject to granting 3 public easement to P3- 3.CfO 3
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In Penn Central Transportation Co. v. City of New York, 438 U.S. 104, 98 S.Ct. 2646, 57 

L.Ed.2d 631 (1978), the Court surveyed general principles as to the Takings clause of the Fifth 

Amendment, as applied to the States by the Fourteenth Amendment. The owner of Grand 

Central Terminal challenged the application of the State's Landmarks Preservation Law, 

asserting a taking in violation of the owner's constitutional rights; after initial win in trial court 

and reversals on appeal in the state's appellate courts, the owner's claim was taken up by the 

Supreme Court. Although ultimately ruling against the owner, the decision would become 

known as a specific kind of ''taking" that may be addressed under the constitution - the 

"regulatory taking." 

In 2009, Honorable Bruce V. Anderson, Circuit Judge, entered a memorandum decision 

in the hotly contested, long running zoning case, E.L. Thompson Farms, Ltd. v. Aurora County, 

2009 WL 10704880 (Civ. 02-09, First Judicial Cir. Aurora County), summarizing four kinds of 

takings cases arising under the United States Constitution, citing also to Krier v. Dell Rapids 

Township, 2006 SD 10, iJ 22, 709 NW2d 841: 

(1) a per se physical taking under Loretto v. Teleprompter Manhattan CATV 
Corp., 458 US 419 (1982); 

(2) a per se regulatory taking which deprives a landowner of all economically 
viable use of his property pursuant to Lucas v. South Carolina Coastal Council, 
505 us 1003 (1992); 

(3) a regulatory taking under Penn Central Transportation v. City of New York, 
438 us 104 (1978); 

( 4) a land-use exaction violating the standards set forth in Nollan v. California 
Coastal Commission, 483 US 825 (1987). 

In Nollan, the owners of a beachfront lot sought a development permit from the 

California Coastal Commission, proposing to demolish an old structure in favor of a new three­

bedroom house. The pe1mit was granted, subject to granting a public easement to pass across a 
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portion of the pf()p6ITy much like the Commission had done with 43 prior development pennits.

In due course, after much litigation in the California state court system regarding the Takings

Clause of the Fifth Amendment, the OWI1? aPP<- from the Court of Appeals (Which reversed

and ruled for Commission) to the Supreme Court, raising only the constitutional question.

Justice Scalia Wrote the maj ority 0pi1?1i beginning thusly:

Had California simply required the Nollans [Wh W?f? the applicants, having
submitted an application] to make an easement 3.CfO their beachfront available

to the public on 3 pennanent basis in order to increase public 3.CC? to the beach,
rather than conditioning their pennit to rebuild their house on their agreeing to do

S0 W have I1 doubt there would have been 3 taking. To say that the
appropriation of 3 public easement 3.CfO 3 1and0Wner?s premises does not
constitute the taking of 3 Pf0p<- interest but rather (as Justice BRENNAN
contends) ?a mere restriction on its Ilse? i to U. Words in 3 II13.I]Il that
deprives them of all their ordinary meaning. Indeed OIl of the principal U.S of
the eminent domain power i to assure that the government be able to require

COI1V?y3.I of just such interests, S long 8 it Pays for them [citations omitted].
Perhaps because the point i S obvious, W have I1?V? been confronted with 3
controversy that required U to rule upon it, but OU cases? analysis of the effect of
other governmental action leads to the same conclusion. We have repeatedly held
that, 2 to Pf0p<- reserved by its OWIl? for private uSe ?the right to exclude
[others is] ?on of the most essential sticks in the bundle of ri ghts that 3.f
commonly characterized 2 Pr0P61?[y a 483 U.S. at 83 1

In concluding the easement requirement W3. not 3 valid exercise of 3 land-use P OW Justice

Scalia, reversing the California Court of APP<- also cut to shreds the C0mmissi0n?s

justification for gaining ?access? 2 being unrelated to land-use regulation, concluding:

That ?usti?cation] i simply an expression of the Commission? s belief that the
public interest will be served by 3 continuous strip of publicly accessible beach
along the coast. The Commission may Wel be right that it i 3 g00d idea, but that
d0esn?t establish that the Nollans (and other coastal residents) alone C be
compelled to contribute to its realization. Rather, California is free to advance its
?comprehensive program,? if it Wishes, by using its power of eminent domain for

this ?public purpose,? S6 U.S. C0nst., Amdt. 5 but if it Wants an easement 3.CfO
the Nollans ? Pf0p<- it must Pay for it ]d., at 841-2.

A few Years following Nollan, Chief Justice Rehnquist Wrote for the maj ority in Dolan V

Cit) of Tigard, 512 U.S. 374 (1994), an aPP<- from the Ore gon Supreme Court, with appellant
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portion of the property, much like the Commission had done with 43 prior development permits. 

In due course, after much litigation in the California state court system regarding the Takings 

Clause of the Fifth Amendment, the owners appealed from the Court of Appeals (which reversed 

and ruled for Commission) to the Supreme Court, raising only the constitutional question. 

Justice Scalia wrote the majority opinion, beginning thusly: 

Had California simply required the Nollans [who were the applicants, having 
submitted an application] to make an easement across their beachfront available 
to the public on a permanent basis in order to increase public access to the beach, 
rather than conditioning their permit to rebuild their house on their agreeing to do 
so, we have no doubt there would have been a taking. To say that the 
appropriation of a public easement across a landowner's premises does not 
constitute the taking of a property interest but rather (as Justice BRENNAN 
contends) "a mere restriction on its use" ... is to use words in a manner that 
deprives them of all their ordinary meaning. Indeed one of the principal uses of 
the eminent domain power is to assure that the government be able to require 
conveyance of just such interests, so long as it pays for them [ citations omitted]. 
Perhaps because the point is so obvious, we have never been confronted with a 
controversy that required us to rule upon it, but our cases' analysis of the effect of 
other governmental action leads to the same conclusion. We have repeatedly held 
that, as to property reserved by its owner for private use, ''the right to exclude 
[ others is] 'one of the most essential sticks in the bundle of rights that are 
commonly characterized as property.'" 483 U.S. at 831. 

In concluding the easement requirement was not a valid exercise of a land-use power, Justice 

Scalia, reversing the California Court of Appeals, also cut to shreds the Commission's 

justification for gaining "access" as being unrelated to land-use regulation, concluding: 

That uustification] is simply an expression of the Commission's belief that the 
public interest will be served by a continuous strip of publicly accessible beach 
along the coast. The Commission may well be right that it is a good idea, but that 
doesn't establish that the Nollans (and other coastal residents) alone can be 
compelled to contribute to its realization. Rather, California is free to advance its 
"comprehensive program," if it wishes, by using its power of eminent domain for 
this "public purpose," see U.S. Const., Arndt. 5; but if it wants an easement across 
the Nollans' property, it must pay for it. Id., at 841-2. 

A few years following Nollan, Chief Justice Rehnquist wrote for the majority in Dolan v. 

City of Tigard, 512 U.S. 374 (1994), an appeal from the Oregon Supreme Court, with appellant 
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claiming 3 taking of Pf0p<- in violation of her Fifth Amendment rights. At issue W3. Whether

the Oregon city could require 3 storeowner to dedicate 3 portion of her land to the public for

?ood control and traf?c improvements. The opinion notes the distinction between ?essentially

legislative detenninations,? 2 in Village of Euclid (and others) adj udicative decisions, 2

presented here, further noting:

[T] conditions imposed W?f? not simply 3 limitation on the U. petitioner might
make of her OW parcel, but 3 requirement that she deed portions of the Pf0p<-
to the city- In N ollan W held that governmental authority to exact such 3
condition W3. circumscribed by the Fifth and Fourteenth Amendments. Under the
Well-settled doctrine of ?unconstitutional conditions,? the govemment may not
require that 3 person to giV uP 3 constitutional right here the right to receive
just compensation when Pf0p<- i taken for 3 public U. in exchange for 3
discretionary benefit conferred by the government Where the bene?t sought has

little O I1 relationship to the Pr0P61?[ 5 1 U.S. at 385.

The Court, with respect to N ollan, observed that the coastal commission there W3. ?simply trying

to obtain an easement through gimmickry, which converted 3 valid regulation of land U. into =

?a 0ut- and- out Plan of extortion.? a 483 U.S. at 837, quoting J .E Associates, Inc. V Atkinson,

12 N.H. 581, 5 432 A.2d 12 14-15 (1981), Then, the maj ority proceeded to fashion a test of

when 3 required exactment, in exchange for 3 discretionary bene?t of the govemment, may be

lawfully imposed under and in light of the Takings Clause:

We think 3 tenn such 2 ?rough proportionality? best encapsulates What W hold
to be the requirement of the Fifth Amendment [Takings Clause]. N0 precise
mathematical calculation i required, but the city must make SOIIl sort of
individualized determination that the required dedication i related both in nature

and extent to the impact of the PT0p0sed development. 512 U.S. at 391.

The ?unconstitutional conditions? doctrine was again addressed by Justice Alito, Writing

for the maj ority in Koontz V St Johns River Water Management Dist. , 570 U.S. 595 (2013), an

aPP<- from the Florida Supreme Court OV? 3 development pennit, Where the applicant for 3

permit W3. denied 3 pennit 2 he refused to yield to the district?s demand for conservation

easement. In the pfOC?S of ruling for the APP61la_ (applicant), this conclusion W3. drawn:
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claiming a taking of property in violation of her Fifth Amendment rights. At issue was whether 

the Oregon city could require a storeowner to dedicate a portion of her land to the public for 

flood control and traffic improvements. The opinion notes the distinction between "essentially 

legislative determinations," as in Village of Euclid (and others) adjudicative decisions, as 

presented here, further noting: 

[T]he conditions imposed were not simply a limitation on the use petitioner might 
make of her own parcel, but a requirement that she deed portions of the property 
to the city. In Nollan ... we held that governmental authority to exact such a 
condition was circumscribed by the Fifth and Fourteenth Amendments. Under the 
well-settled doctrine of "unconstitutional conditions," the government may not 
require that a person to give up a constitutional right - here the right to receive 
just compensation when property is taken for a public use - in exchange for a 
discretionary benefit conferred by the government where the benefit sought has 
little or no relationship to the property. 512 U.S. at 385. 

The Court, with respect to Nollan, observed that the coastal commission there was "simply trying 

to obtain an easement through gimmickry, which converted a valid regulation of land use into " 

'an out-and-out plan of extortion.' "483 U.S. at 837, quoting J.E.D. Associates, Inc. v. Atkinson, 

121 N.H. 581, 584, 432 A.2d 12, 14-15 (1981). Then, the majority proceeded to fashion a test of 

when a required exactment, in exchange for a discretionary benefit of the government, may be 

lawfully imposed under and in light of the Takings Clause: 

We think a term such as "rough proportionality" best encapsulates what we hold 
to be the requirement of the Fifth Amendment [Takings Clause]. No precise 
mathematical calculation is required, but the city must make some sort of 
individualized determination that the required dedication is related both in nature 
and extent to the impact of the proposed development. 512 U.S. at 391. 

The "unconstitutional conditions" doctrine was again addressed by Justice Alito, writing 

for the majority in Koontz v. St. Johns River Water Management Dist., 570 U.S. 595 (2013), an 

appeal from the Florida Supreme Court over a development permit, where the applicant for a 

permit was denied a permit as he refused to yield to the district's demand for conservation 

easement. In the process of ruling for the Appellant ( applicant), this conclusion was drawn: 
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Extortionate demands for property in the land-use penni?ing context run afoul of
the Takings Clause not because they take Pf0p<- but because they
impennissibly burden the right not to have Pf0p<- taken Without just
compensation. ]d., 607.

Returning to the C3. at hand Plaintiffs W?f? not the applicant in any application for relief from

the Board of Adjustment, and I1 ?exactment? has been made against them by any Zoning

authority. The conditions imposed Whether by the PUC O the Board of Adj ustment have all

been imposed upon Crowned Ridge Wind.

Yet, it is clear the applicant (Defendant Crowned Ridge) intends to make U. of the

?receptor? Lindgren Fann in intensive ways, approximating 6 degree O intensity that would

otherwise have required an easement provided by the Plaintiffs. The language of the ?Effects

Easement? set forth in Section 5_27 i certain proof of that claim. Written at 3 time when the

Lindgren Fann W3. expected to host two Wind - 72 the text COV?f both the effects given

off by those located on the Pf0p<- and those ?owing OV? from other properties.

Instead, Crowned Ridge holds 3 claimed legal ri ght to make U. of the Lindgren Fann

2 to potential O actual harm ?owing from the ?Effects? based entirely on the two permits O

licenses issued by other Defendants. These pennits (CUP and Facility Siting Pennit), in turn,

either directly O indirectly have been built on the strength of the very same ?authority,? which

is (A) The NARUC Best Practices report from 2012, Which, in turn, (B) cites to and relies on

the Writings of OI1 Richard Lampeter (this being 3 PowerPoint presentation, 2 re?ected in

Exhibits PB-1 and PB-2, attached), and which (C) PowerPoint from Lampeter is stands on the

Gennan judge, professedly, ?nding 30 hours of Shadow Flicker i ?acceptable.?

Given the Supreme C0urt?s incredulity in Nollan OV? the gimmicks employed by the

coastal commission, W 3.f left to ponder brie?y just What that Court might say about the

7 Se Exhibit L Lindgren Af?davit, and 3 referenced W 34 36 Complaint.
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Extortionate demands for property in the land-use permitting context run afoul of 
the Takings Clause not because they take property but because they 
impermissibly burden the right not to have property taken without just 
compensation. Id., 607. 

Returning to the case at hand - Plaintiffs were not the applicant in any application for relief from 

the Board of Adjustment, and no "exactment" has been made against them by any zoning 

authority. The conditions imposed - whether by the PUC or the Board of Adjustment - have all 

been imposed upon Crowned Ridge Wind. 

Yet, it is clear the applicant (Defendant Crowned Ridge) intends to make use of the 

"receptor" Lindgren Farm in intensive ways, approximating a degree or intensity that would 

otherwise have required an easement provided by the Plaintiffs. The language of the "Effects 

Easement" set forth in Section 5.2 71 is certain proof of that claim. Written at a time when the 

Lindgren Farm was expected to host two wind turbines 72 the text covers both the effects given 

off by those located on the property, and those flowing over from other properties. 

Instead, Crowned Ridge holds a claimed legal right to make use of the Lindgren Farm -

as to potential or actual harm flowing from the "Effects" - based entirely on the two permits or 

licenses issued by other Defendants. These permits (CUP and Facility Siting Permit), in tum, 

either directly or indirectly have been built on the strength of the very same "authority," which 

is: (A) The NARUC Best Practices report from 2012, which, in tum, (B) cites to and relies on 

the writings of one Richard Lampeter (this being a PowerPoint presentation, as reflected in 

Exhibits PB-1 and PB-2, attached), and which (C) PowerPoint from Lampeter is stands on the 

Getman judge, professedly, finding 30 hours of Shadow Flicker is "acceptable." 

Given the Supreme Court's incredulity in Nollan over the gimmicks employed by the 

coastal commission, we are left to ponder - briefly - just what that Court might say about the 

71 See Exhibit 1, Lindgren Affidavit, and as referenced ,m 34, 36, Complaint. 
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scheme employed here, involving 3 Zoning Ordinance (as amended in 2018) constructed upon

such ?imsy parent material. It just might be possible to erect ma- II1Of Wind turbines, and also

larger Wind fanns, if the governmental authority chooses not to impose regulations that ?x noise

levels at the Pf0p<- line of the host parcel, and further makes the decision that extending the

app1icant?s ri ght to make U. of the neighboring lands ?V?I to the display of Shadow Flicker

(H to 30 hours Per Year) on an occupied residence, O the assaulting of that same home with

noise far above ambient levels. Perhaps S0 but many of the essential sticks Within the bundle of

rights comprising the Lindgren Fann have been either taken O damaged by the of?cial actions

complained of in the Complaint.

The supposition that Crowned Ridge Wind may when and G it wishes make an

adverse U. of Plaintiffs ? land by means of dumping noise and Shadow Flicker thereon and to

do S Without any legal support other than the Zoning Ordinance and the CUP itself, with added

essential support from the Facility Siting Pennit is plainly wrong. To paraphrase N ollan, if

Crowned Ridge Wants an easement ZICT the Lindgren Faml, it needs to purchase it7 O in

the alternative, those governmental authorities already establishing aPPr0va1 for such 3 U. by

II1?3.I of their respective orders, must confinn that such Pf0p<- has been Taken (or damaged)

by their respective actions, and then these agencies must make arrangements to Pay for it

In 2012, Scott Township, in Lackawanna County, H68 Scranton, Pennsylvania, adopted

an ordinance, requiring that all cem eteri es within the Township C to be kept open and

accessible to the general public during daylight h0urS_7 Mrs. Knick owned 3 90- acre rural

Pf0p<- Within the Township, which included 3 relict cemetery Where the ancestors of Knick?s

7 Se Exhibit Z Lindgren Af?davit; CR 5 and CR 5 eliminated prior t the PUC? ?nal order of July
2019, EL19-003.
7 For the Court? information, I1 such easement i available from Plaintiffs a this time.
7 Ordinance N0 12-12-20-001
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scheme employed here, involving a Zoning Ordinance (as amended in 2018) constructed upon 

such flimsy parent material. It just might be possible to erect many more wind turbines, and also 

larger wind farms, if the governmental authority chooses not to impose regulations that fix noise 

levels at the property line of the host parcel, and further makes the decision that extending the 

applicant's right to make use of the neighboring lands - even to the display of Shadow Flicker 

(up to 30 hours per year) on an occupied residence, or the assaulting of that same home with 

noise far above ambient levels. Perhaps so, but many of the essential sticks within the bundle of 

rights comprising the Lindgren Farm have been either taken or damaged by the official actions 

complained of in the Complaint. 

The supposition that Crowned Ridge Wind may - when and as it wishes - make an 

adverse use of Plaintiffs' land by means of dumping noise and Shadow Flicker thereon - and to 

do so without any legal support other than the Zoning Ordinance and the CUP itself, with added 

essential support from the Facility Siting Permit - is plainly wrong. To paraphrase Nollan, if 

Crowned Ridge wants an easement across the Lindgren Farm, it needs to purchase it73 
- or, in 

the alternative, those governmental authorities already establishing approval for such a use by 

means of their respective orders, must confirm that such property has been Taken ( or damaged) 

by their respective actions, and then these agencies must make arrangements to pay for it. 

In 2012, Scott Township, in Lackawanna County, near Scranton, Pennsylvania, adopted 

an ordinance, requiring that all cemeteries within the Township are to be kept open and 

accessible to the general public during daylight hours.74 Mrs. Knick owned a 90-acre rural 

property within the Township, which included a relict cemetery where the ancestors of Knick's 

72 See Exhibit 2, Lindgren Affidavit; CR 56 and CR 57 eliminated prior to the PUC's final order of July 
2019, EL19-003. 
73 For the Court's information, no such easement is available from Plaintiffs at this time. 
74 Ordinance No. 12-12-20-001 
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neighbors 3.f allegedly buried. Not Wishing to ke?- 3.CC? open to the general public (O her

neighbors, apparently), Mrs. Knick- after beginning her efforts in state court ?led an action in

U.S. District Court, alleging the ordinance violated the Takings Clause of the Fifth Amendment.

The federal trial court, however, dismissed the claim under the doctrine of Williamson County

Regional Planning Comm ? V Hamilton Bank of Johnson Ci!)/ 473 U.S. 172 (1985)

essentially, that doctrine held that an OWIl? of Pf0p<- taken by the local govemment, has not

suffered 3 violation of Fifth Amendment rights, and thus cannot bring 3 federal takings claim in

federal court, until the state court has denied the claim for just compensation under state law.

(Mrs. Knick had not invoked the state court jurisdiction for compensation under state 1aW-

Knick then aPP<- to the Third Circuit Court of APP<- Which, though ?nding the

Scott Township ordinance W3. ?extraordinary and constitutionally suspect,? the Court of

Appeals deemed itself unable to reach the merits, and proceeded to af?nn on the Williamson

County doctrine. K ni V TW of Scott, 826 F.3d 310 (Ba Cir. 2017) The Supreme Court

granted c erti orari on June 21, 2019, Chief Justice Roberts delivered the C0urt?s opinion in Knick

V Township of Scott, 588 U.S. (2019), Writing for 3 5-4 maj ority.

After 3 long discussion of the ?unintended consequences? of Williamson County, the

maj ority 0pi1?1i0 the Court held that ?midelity to the Takings Clause and OU cases construing it

requires ovenuling Williamson County and restoring takings claims to the full-?edged

constitutional status the Framers envisioned when they included the Clause among the other

protections in the Bill of Rights.? (slip 0P" at 10.) The maj ority 0pi1?1i based on the

understanding that the Township ordinance (allowing 3.CC? to reach old cemeteries) is, in fact, 3

Taking of the Knick pr0pe1T interest, then reversed and remanded the C3.S

In 3 concurring opinion, Justice Thomas further observed:
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neighbors are allegedly buried. Not wishing to keep access open to the general public ( or her 

neighbors, apparently), Mrs. Knick- after beginning her efforts in state court - filed an action in 

U.S. District Court, alleging the ordinance violated the Takings Clause of the Fifth Amendment. 

The federal trial court, however, dismissed the claim under the doctrine of Williamson County 

Regional Planning Comm 'n v. Hamilton Bank of Johnson City, 473 U.S. 172 (1985) -

essentially, that doctrine held that an owner of property, taken by the local government, has not 

suffered a violation of Fifth Amendment rights, and thus cannot bring a federal takings claim in 

federal court, until the state court has denied the claim for just compensation under state law. 

(Mrs. Knick had not invoked the state court jurisdiction for compensation under state law.) 

Knick then appealed to the Third Circuit Court of Appeals, which, though finding the 

Scott Township ordinance was "extraordinary and constitutionally suspect," the Court of 

Appeals deemed itself unable to reach the merits, and proceeded to affirm on the Williamson 

County doctrine. Knick v. Twp. of Scott, 826 F.3d 310 (3d Cir. 2017). The Supreme Court 

granted certiorari; on June 21, 2019, Chief Justice Roberts delivered the Court's opinion in Knick 

v. Township of Scott, 588 U.S. __ (2019), writing for a 5-4 majority. 

After a long discussion of the "unintended consequences" of Williamson County, the 

majority opinion, the Court held that "[f]idelity to the Takings Clause and our cases construing it 

requires overruling Williamson County and restoring takings claims to the full-fledged 

constitutional status the Framers envisioned when they included the Clause among the other 

protections in the Bill of Rights." (slip op., at 10.) The majority opinion, based on the 

understanding that the Township ordinance (allowing access to reach old cemeteries) is, in fact, a 

Taking of the Knick property interest, then reversed and remanded the case. 

In a concurring opinion, Justice Thomas further observed: 
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The Fifth Amendment?s Takings Clause prohibits the government from ?tak[i1"lg
private pr0pe1T ?Without just compensation.? The Court correctly interprets this
text by holding that 3 violation of this Clause OCCU 2 SOO 8 the govemment
takes Pf0p<- Without Paying for it

The United States, by contrast, urges U not to enforce the Takings Clause 2
Written. It Worries that requiring Payment to accompany 3 taking would allow
courts to enjoin O invalidate broad regulatory Pmgrams ?merely? because the

Pmgram takes Pf0p<- Without Paying for it According to the United States,
?there i 3 ?nearly in?nite variety of ways in which government actions O
regulations C affect Pf0p<- interests, ? and it ought to be g00d enough that the
government ?implicitly promises to Pay compensation for any taking? if 3
Pf0p<- OWIl? successfully SU. the government in court. Supplemental Letter

Brief for United States 2 Amicus Curiae 5 (SuPP- Brief) (citing the Tucker Act,
28 U.S.C ? 1491) Govemment of?cials, the United States contends, should be
able to implement regulatory Pfograms ?Without few, of inj unction O
invalidation under the Takings Clause, ?even When> the Pmgram i S far
reaching that the of?cials ?cannot detennine Whether 3 taking will 0c?ur_>

This ?sue me? aPPr0ach to the Takings Clause i untenable. The Fifth
Amendment does not merely provide 3 damages remedy to 3 property OWIl?

Willing to ?shoulder the burden of securing compensation? after the govemment
takes Pf0p<- Without Paying for it Arrigoni Enterprises, LLC V Durham, 578
U.S.

_=
(2016), (THOMAS, J., dissenting from denial of certiorari) (slip

0P" at 2) Instead, it makes just compensation 3 ?prerequisite? to the
g0vernment?s authority to ?tak[e] Pf0p<- for public Ll$e lbid. A ?Pumoned
exercise of the eminent- domain P0wer> i therefore ?invalid? unless the
government Pays just compensation before O at the time of its taking.? Id. at
(slip 0P" at 3) If this requirement makes SOIIl regulatory Pmgram ?unworkable
in Practice ,, SuPP Brief 5 S be it OU role i to enforce the Takings Clause 2
Written. (slip 0P" at 28-9-)

In the context of K nick, it i recognized that Codington C0unty?s Zoning Ordinance (and

subsequent adjudication) does not giV direct Physical 3.CC? to the Lindgren Fann by the

personnel, equipment and hardware belonging to Crowned Ridge Wind. Likewise, the staff of

the PUC, O of the County, is not likely to be entering the property under the CUP O the

Facility Siting Pennit. The C0unty?s re gul atory scheme i founded on NARUC Best Practice s

NARUC Best Practices, meanwhile, considered neither state HO federal law re gardin g

?takings? COI1C?IT O state law much 2 exists here with Ch. 43-13, SDCL, ?Easements and

Servitudes.? Rather, the report cites to the PowerPoint presentation of Richard Lampeter, Which,
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The Fifth Amendment's Takings Clause prohibits the government from ''tak[ing] 
private property "without just compensation." The Court correctly interprets this 
text by holding that a violation of this Clause occurs as soon as the government 
takes property without paying for it. 

The United States, by contrast, urges us not to enforce the Takings Clause as 
written. It worries that requiring payment to accompany a taking would allow 
courts to enjoin or invalidate broad regulatory programs "merely" because the 
program takes property without paying for it. ... According to the United States, 
"there is a 'nearly infinite variety of ways in which government actions or 
regulations can affect property interests,"' and it ought to be good enough that the 
government "implicitly promises to pay compensation for any taking" if a 
property owner successfully sues the government in court. Supplemental Letter 
Brief for United States as Amicus Curiae 5 (Supp. Brief) (citing the Tucker Act, 
28 U.S.C § 1491). Government officials, the United States contends, should be 
able to implement regulatory programs "without fear" of injunction or 
invalidation under the Takings Clause, "even when" the program is so far 
reaching that the officials "cannot determine whether a taking will occur." .... 

This "sue me" approach to the Takings Clause is untenable. The Fifth 
Amendment does not merely provide a damages remedy to a property owner 
willing to "shoulder the burden of securing compensation" after the government 
takes property without paying for it. Arrigoni Enterprises, LLC v. Durham, 578 
U.S._, __ (2016), (THOMAS, J., dissenting from denial of certiorari) (slip 
op., at 2). Instead, it makes just compensation a "prerequisite" to the 
government's authority to ''tak[ e] property for public use." Ibid. A "purported 
exercise of the eminent-domain power" is therefore "invalid" unless the 
government pays just compensation before or at the time of its taking." Id., at_ 
(slip op., at 3). If this requirement makes some regulatory program "unworkable 
in practice," Supp. Brief 5, so be it - our role is to enforce the Takings Clause as 
written. (slip op., at 28-9.) 

In the context of Knick, it is recognized that Codington County's Zoning Ordinance (and 

subsequent adjudication) does not give direct physical access to the Lindgren Farm by the 

personnel, equipment and hardware belonging to Crowned Ridge Wind. Likewise, the staff of 

the PUC, or of the County, is not likely to be entering the property under the CUP or the 

Facility Siting Permit. The County's regulatory scheme is founded on NARUC Best Practices. 

NARUC Best Practices, meanwhile, considered neither state nor federal law regarding 

''takings" concerns, or state law much as exists here with Ch. 43-13, SDCL, "Easements and 

Servitudes." Rather, the report cites to the Power Point presentation of Richard Lampeter, which, 

Plaintiffs' Brief in Opposition to Defendants' Separate Motions to Dismiss Complaint 
- 60 -

Filed: 11/8/2019 9:45 AM CST Codington County, South Dakota 14CIV19-000303 



BRIEF: IN OPPOSITION TO DEFENDANTS' SEPARATE MOTIONS TO DISMISS COMPLAINT - Scan 1 -
Page 61 of 67

- Page 293 -

in turn, cites the unknown German judge, dealing with unknown facts and 1a at an unknown

date, ostensibly ?nding ?acceptable? that 3 neighbor would receive not II1Of than 30 hours of

?icker Per 75

It S??II1 quite likely the Gennan neighbor did not have the benefit (as do Plaintiffs) of

SDCL 43-13-2(8) The right to be free from such burdens i surely OIl (O more) of the sticks

in the bundle of rights, comprising fee simple title to the Lindgren Fann.

Further, though not mentioned 2 such Within the collection of Easements and

Servitudes, Ch. 43-13, SDCL, Plaintiffs maintain that their rights 2 Pf0p<- OWIl?f includes

that of also not being Pefpetually O pennanently assaulted, Whenever the Wind farm i in

operation, by noise volumes O types in ?XC?S of What currently exists under ambient

conditions. The giving O emitting of sound O noise in ?XC?S of ambient conditions 8 was

S evidently contemplated by Section 5.2 of the Easement Agreement is itself an adverse and

consequential U. of the Lindgren Farm.

The Zoning Ordinance, by U. of the delegated legislative p()W?f attempts to render the

home and residence of Plaintiffs readily subject to such greater sound levels (While making I1

provision for ILFN) and also Shadow Flicker, though not presently displayed anywhere on the

Lindgren Fann. Responding to the pennit request of Crowned Ridge Wind, the Board of

Adjustment (and also the PUC, having jumped into both sound and Shadow Flicker regulation

based on its OW ?health and Welfare? statutes but i not the state?s regulation of such

?Effects? also an inherent land U. right associated with the Lindgren Farm?) has expressly

authorized SOIIl such level of sound (but While ignoring ILFN) and Shadow Flicker. All of

these ?Effects? have been authorized and aPPr0ved in the respective of?cial edits at speci?c,

7 Wait Rather than ?acceptable,? the judge may have Wrot ?tolerable? Exhibit PB-4, attached, i P 3
from 3 study for 3 North Dakota Pf0j ?Shadow Flicker Impact Analysis for the Wilton IV Wind
Energy center,? September 2014. The citation to Windp0Wer2003 leads nowhere, I1 current link exists.
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in tum, cites the unknown German judge, dealing with unknown facts and law, at an unknown 

date, ostensibly finding "acceptable" that a neighbor would receive not more than 30 hours of 

fl . k 1s 1c er per year. 

It seems quite likely the German neighbor did not have the benefit ( as do Plaintiffs) of 

SDCL 43-13-2(8). The right to be free from such burdens is surely one (or more) of the sticks 

in the bundle of rights, comprising fee simple title to the Lindgren Farm. 

Further, though not mentioned as such within the collection of Easements and 

Servitudes, Ch. 43-13, SDCL, Plaintiffs maintain that their rights as property owners includes 

that of also not being perpetually or permanently assaulted, whenever the wind farm is in 

operation, by noise volumes or types in excess of what currently exists under ambient 

conditions. The giving or emitting of sound or noise in excess of ambient conditions - as was 

so evidently contemplated by Section 5.2 of the Easement Agreement - is itself an adverse and 

consequential use of the Lindgren Farm. 

The Zoning Ordinance, by use of the delegated legislative power, attempts to render the 

home and residence of Plaintiffs readily subject to such greater sound levels (while making no 

provision for ILFN) and also Shadow Flicker, though not presently displayed anywhere on the 

Lindgren Farm. Responding to the permit request of Crowned Ridge Wind, the Board of 

Adjustment (and also the PUC, having jumped into both sound and Shadow Flicker regulation 

based on its own "health and welfare" statutes - but is not the state's regulation of such 

"Effects" also an inherent land use right associated with the Lindgren Farm?) has expressly 

authorized some such level of sound (but while ignoring ILFN) and Shadow Flicker. All of 

these "Effects" have been authorized and approved in the respective official edits at specific, 

75 Wait! Rather than "acceptable," the judge may have wrote "tolerable" - Exhibit PB-4, attached, is p. 3 
from a study for a North Dakota project, "Shadow Flicker Impact Analysis for the Wilton IV Wind 
Energy Center," September 2014. The citation to Windpower2003 leads nowhere, no current link exists. 
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long-term O pennanent levels (O limits) for that unique receptor, the Lindgren Faml; this i 3

place that usually includes also those mobile human receptors, Tim and Linda Lindgren (being

3 total of four eyes and four ears).

S0 long 2 Crowned Ridge Wind, OV? the COU.f of Wind fann operation, stays Within

those levels incorporated into O expressly blessed by adjudicatory edict, the future ability of

Plaintiffs to make 3 ?real life, real circumstance? challenge to those Effects through the

nuisance laws of S outh Dakota, would seem to be blunted, if not entirely neutered. Thus,

Plaintiffs have I1 other judicial remedy, other than this Court, starting with this Complaint for

declaratory relief, starting with the premise that the Zoning Ordinance and the adjudication

made thereunder is 3 Taking O at least 3 damage under the provisions of the S.D.

Constitution.

The respective and collective decisions (Proprietary, legislative and adjudicatory) Within

the full phalanx of Defendants to pennit, a,ppfOV build and operate 3 Wind fann at speci?c

sites, including several very H62 the Lindgren Farm and residence (but Without bothering to

obtain and 1<e6 O to require, an actual ?easement? for the scattering O disposal of the Effects

upon such properly) 3.f each, in their OW unique Way, an injury to, if not an outright loss of

?ownership rights? to SOIIl Pan of the Lindgren Fann. Thus far, the governmental entities

involved have not required that Crowned Ridge Wind appropriately site the Wind fann S that

the predicted receptors, such 2 the Lindgren Fann and also the humans that OW and operate it

3.f neither subjected to HO injured by the ?Effects.?

If the Wind fann developer holds I1 such easement but Ye brings experts clearly Qpining

that the Effects C going to be seen, felt, and heard (as in ?receive- at those Non-

Participating sites, then the correct 3.I1SW for the contemplated authorizing agencies

Plaintz?vL Briefin Opposition to Defendants L S ep Motions to Dismiss Complaint

Filed: 11/8/2019 9:45 AM CST Codington County, South Dakota 14ClV19-000303

long-term or permanent levels ( or limits) for that unique receptor, the Lindgren Farm; this is a 

place that usually includes also those mobile human receptors, Tim and Linda Lindgren (being 

a total of four eyes and four ears). 

So long as Crowned Ridge Wind, over the course of wind farm operation, stays within 

those levels incorporated into or expressly blessed by adjudicatory edict, the future ability of 

Plaintiffs to make a "real life, real circumstance" challenge to those Effects through the 

nuisance laws of South Dakota, would seem to be blunted, if not entirely neutered. Thus, 

Plaintiffs have no other judicial remedy, other than this Court, starting with this Complaint for 

declaratory relief, starting with the premise that the Zoning Ordinance and the adjudication 

made thereunder is a Taking - or at least a damage - under the provisions of the S.D. 

Constitution. 

The respective and collective decisions (proprietary, legislative and adjudicatory) within 

the full phalanx of Defendants - to permit, approve, build and operate a wind farm at specific 

sites, including several very near the Lindgren Farm and residence (but without bothering to 

obtain and keep, or to require, an actual "easement" for the scattering or disposal of the Effects 

upon such property) - are each, in their own unique way, an injury to, if not an outright loss of 

"ownership rights" to some part of the Lindgren Farm. Thus far, the governmental entities 

involved have not required that Crowned Ridge Wind appropriately site the wind farm so that 

the predicted receptors, such as the Lindgren Farm and also the humans that own and operate it, 

are neither subjected to nor injured by the "Effects." 

If the wind farm developer holds no such easement but yet brings experts clearly opining 

that the Effects are going to be seen, felt, and heard (as in "received") at those Non­

Participating sites, then the correct answer for the contemplated authorizing agencies 
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(Defendants herein) to giV i not S ?sue II1e>: 2 referenced by Justice Thomas in K ni

but rather, in an aside to Crowned Ridge Wind, duly overheard ??x this and make it right.? If

an appropriate easement can?t be secured, then the Wind fann boundaries and operating sites

must be adj uste Any other aPPr0ach, Plaintiffs submit, comprises 3 Taking of pr0pe1T O at

least 3 Damage of Pf0p<- under the S outh Dakota Constitution.

F FACIAL AND FACTUAL CHALLENGES

The Rule 12(b) motions presented, ?rst, assert that this Court ?[113- jurisdiction OV?

the subject matter,? and, secondly, the Plaintiffs, despite many Words and Paragraphs, have Ye

?[?ai1[ed] to state 3 claim upon which relief C be grant?-

The motions of both Crowned Ridge Wind and Codington County 3.f supported by

af?davits of counsel, Which, in each instance, introduce matters that may be relevant to the

background of Wind farm litigation and Zoning regulation but 3.f not themselves Within ?the

pleadings,? 2 such. Further, the motion of Crowned Ridge, at footnotes 2 and 4, citing to

SDCL ? 19-19-201, requests the Court take judicial notice of the ?application ?led with the

Board? and the ?decision,? along with ?the PUC ?lings? in Docket EL19-003.

The motions of the two defendants should be recognized 2 each comprising 3 factual

attack rather than 3 facial attack on the Complaint. Typically, 3 challenge to subject matter

jurisdiction i facial Only with 3 complete focus on the pleadings, and the non-moving Party

receives the bene?t of the doubt 8 to all facts prop?fly Pled in the Complaint. However, in these

motions, Crowned Ridge and Codington County aPPear to make 3 factual attack; that?s ?ne, but

Plaintiffs should have an ?PP0I?Iunity to respond with explanatory materials.

7 Or based O th Pending motions, th more apt statement a th moment is ?just 11 to S1 me_
7 SDCL ? 15-6-12(b)(1) and (5)
7 This Writer for 011 i agreeable to Wha Defendants have adduced, in particular, th memorandum
opinion of Circuit Judge Spears in the Johnson C38 being Exhibit B to Schumacher Af?davit.
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(Defendants herein) to give is not so "sue me"76 
- as referenced by Justice Thomas in Knick -

but rather, in an aside to Crowned Ridge Wind, duly overheard - "fix this and make it right." If 

an appropriate easement can't be secured, then the wind farm boundaries and operating sites 

must be adjusted. Any other approach, Plaintiffs submit, comprises a Taking of property - or at 

least a Damage of property - under the South Dakota Constitution. 

F. FACIAL AND FACTUAL CHALLENGES 

The Rule 12(b) motions presented, first, assert that this Court "[l]ack[s] jurisdiction over 

the subject matter," and, secondly, the Plaintiffs, despite many words and paragraphs, have yet 

"[flail[ ed] to state a claim upon which relief can be granted. 77 

The motions of both Crowned Ridge Wind and Codington County are supported by 

affidavits of counsel, which, in each instance, introduce matters that may be relevant to the 

background of wind farm litigation and zoning regulation but are not themselves within ''the 

pleadings," as such. 78 Further, the motion of Crowned Ridge, at footnotes 2 and 4, citing to 

SDCL § 19-19-201, requests the Court take judicial notice of the "application filed with the 

Board" and the "decision," along with ''the PUC filings" in Docket EL19-003. 

The motions of the two defendants should be recognized as each comprising a factual 

attack rather than a facial attack on the Complaint. Typically, a challenge to subject matter 

jurisdiction is facial only, with a complete focus on the pleadings, and the non-moving party 

receives the benefit of the doubt as to all facts properly pled in the Complaint. However, in these 

motions, Crowned Ridge and Codington County appear to make a factual attack; that's fine, but 

Plaintiffs should have an opportunity to respond with explanatory materials. 

76 Or, based on the pending motions, the more apt statement at the moment is "just try to sue me." 
77 SDCL § 15-6-12(b)(l) and (5). 
78 This writer, for one, is agreeable to what Defendants have adduced, in particular, the memorandum 
opinion of Circuit Judge Spears in the Johnson case - being Exhibit B to Schumacher Affidavit. 
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That said, Plaintiffs 3.f submitting this brief with several attached exhibits (marked 2

PB-1 to PB-4, inclusive) to aid in reading, and an understanding of just how thin and

questionable 3.f the legal foundations of the extensive NARUC Best Practices document.

Codington County (and HO the PUC, 100) bases regulations arising from undue proximity to an

operating Wind fann (all to be imposed upon p?fSOIl Plaintiffs and the Pf0p<- of those

p?fSOIl Lindgren Fann p?fSOIl who 3.f neither applicants for Zoning relief, having submitted

I1 such application, and having given I1 effective Privity with the Wind fann developers)

squarely on the NARUC guidance. The Pufported logic of that ?guidance? was to just regulate

O limit the ?Effects? upon the receptors (another Way of Saying, Y0 may hit them this bad, at

their home, and not II1Of they should have known better when building here 70 years ago)- In

turn, this guidance is based on 3 PowerPoint presentation, citing to 3 famous (but unknown)

Gennan judge. This IIIOTZ has been construed, at least by the agencies HO bringing these

motions, 2 3 g00d? fully suf?cient legal support, to establish the 30-hour dichotomy in Shadow

Flicker (more than 30 requires an easement, and less than 30, I1 easement required).

Further, OI1 of the documents O instruments central to the Complaint i the June 2014

?Wind Easement.? Complaint, ? 35, notes the con?ict between Defendant Boulevard and

Plaintiffs ? counsel 8 to Whether all O any P an of that instrument was ?con?dential and

PT0prieta_1y 8 claimed by Crowned Ridge, ?V?I though the option had lapsed Without exercise.

The C0mp1aint?s immediately following paragraph (? 36) proceeds to paraphrase certain

language in Section 5.2 (also known 2 the ?Effects Easement,? 2 S referenced in ? 37 of

Complaint, and elsewhere) of the easement, but Without substantial direct quotations. As

recently agreed by counsel, however (as noted, and also quoted, at 6, above), Crowned Ridge has

agreed that the instrument may be disclosed PU.b1iC1 2 long 2 the disclosure does not include

Exhibit D thereto. Hence, it i HO also P an of the Lindgren Affidavit, 2 noted following.

Plaintz?vL Briefin Opposition to Defendants L S ep Motions to Dismiss Complaint

Filed: 11/8/2019 9:45 AM CST Codington County, South Dakota 14ClV19-000303

That said, Plaintiffs are submitting this brief with several attached exhibits (marked as 

PB-1 to PB-4, inclusive) to aid in reading, and an understanding of just how thin and 

questionable are the legal foundations of the extensive NARUC Best Practices document. 

Codington County (and now the PUC, too) bases regulations arising from undue proximity to an 

operating wind farm ( all to be imposed upon persons - Plaintiffs - and the property of those 

persons - Lindgren Farm - persons who are neither applicants for zoning relief, having submitted 

no such application, and having given no effective privity with the wind farm developers) 

squarely on the NARUC guidance. The purported logic of that "guidance" was to just regulate 

or limit the "Effects" upon the receptors (another way of saying, you may hit them this bad, at 

their home, and not more - they should have known better when building here 70 years ago). In 

tum, this guidance is based on a PowerPoint presentation, citing to a famous (but unknown) 

German judge. This morass has been construed, at least by the agencies now bringing these 

motions, as a good, fully sufficient legal support, to establish the 30-hour dichotomy in Shadow 

Flicker (more than 30 requires an easement, and less than 30, no easement required). 

Further, one of the documents or instruments central to the Complaint is the June 2014 

"Wind Easement." Complaint, ~ 35, notes the conflict between Defendant Boulevard and 

Plaintiffs ' counsel as to whether all or any part of that instrument was "confidential and 

proprietary" as claimed by Crowned Ridge, even though the option had lapsed without exercise. 

The Complaint's immediately following paragraph (~ 36) proceeds to paraphrase certain 

language in Section 5.2 (also known as the "Effects Easement," as so referenced in ~ 37 of 

Complaint, and elsewhere) of the easement, but without substantial direct quotations. As 

recently agreed by counsel, however (as noted, and also quoted, at 6, above), Crowned Ridge has 

agreed that the instrument may be disclosed publicly, as long as the disclosure does not include 

Exhibit D thereto. Hence, it is now also part of the Lindgren Affidavit, as noted following. 
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Since the instrument (other than the Exhibit D item) is important to Plaintiffs ? claims, and

i not presently annexed to the Complaint Plaintiffs desire to have it submitted to the Court at

this time. Accordingly, submitted with this brief i an ?Af?davit of Linda Lindgren (November

1 2019),? with six identi?ed exhibits being annexed:

Exhibit 1 Wi Farm Lease and Easement Agreement (23 Pages excludes Exh. D)

*F1'8W@ 3a. Project Map (also markedExhz'bz'tA53) ( Page)

Exhibit 3 ? Application for Parly Status, Docket EL 1 9- ( Pages)

i PUC Order Denying Late-F iled Application for Parly Status (2 Pages)

i C odington County CL UP (?)CC?V V ?Wind Energy Systems " (2 Pages)

i C odington County Zoning Ordinance (excerpt from Ord. # 68) ( Page)

Within the Complaint, W 74-75, reference is also made to 3 document 2 NARUC Best

Practices, published in January 2012, Which, inter alia, recommends that Zoning of?cials

re gulate Wind farms in certain ways and II1?3.Il As to Shadow Flicker, the NARUC document

(Which fU.Il to 182 Pages) recommends limiting such to 30 hours Per ye ar O 30 minutes Per day-

The on-line location of the NARUC document i identi?ed at 8 above, and rather than

submitting the entire report to Odyssey, Plaintiffs would PY0p0s that all counsel further stipulate

the Court may take judicial notice of that item.

Clearly, the NARUC Best Practices report along with the Richard Lampeter

PowerPoint documents (annexed to this brief 8 Exhibits PB-1 and E), along with the n0t-yet-

S??I of?cial detennination of the nameless Gennan judge (Who may have ?approved? 30 hours

of Shadow Flicker, O Pefhapg merely found such to be ?tolerable? 2 noted in Exhibit E,

annexed) W3. the impetus behind Defendant Codington County ? Ordinance # 68, 2 adopted

June 7 2018. Meanwhile, the rationale for Exhibit PB-3 being an exchange between the PUC
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Since the instrnment ( other than the Exhibit D item) is important to Plaintiffs' claims, and 

is not presently annexed to the Complaint - Plaintiffs desire to have it submitted to the Court at 

this time. Accordingly, submitted with this brief is an "Affidavit of Linda Lindgren (November 

1, 2019)," with six identified exhibits being annexed: 

Exhibit 1 - Wind Farm Lease and Easement Agreement (23 pages - excludes Exh. D) 

Exhibit 2 -Figure 3a. Project Map ( also marked Exhibit A53) (1 page) 

Exhibit 3 - Application for Party Status, Docket EL19-003 (3 pages) 

Exhibit 4 - PUC Order Denying Late-Filed Application for Party Status (2 pages) 

Exhibit 5 - Codington County CLUP (excerpt re "Wind Energy Systems") (2 pages) 

Exhibit 6 - Codington County Zoning Ordinance (excerpt from Ord. # 68) (1 page) 

Within the Complaint, ,i,i 74-75, reference is also made to a document as NARUC Best 

Practices, published in January 2012, which, inter alia, recommends that zoning officials 

regulate wind farms in certain ways and means. As to Shadow Flicker, the NARUC document 

(which runs to 182 pages) recommends limiting such to 30 hours per year or 30 minutes per day. 

The on-line location of the NARUC document is identified at 8, above, and rather than 

submitting the entire report to Odyssey, Plaintiffs would propose that all counsel further stipulate 

the Court may take judicial notice of that item. 

Clearly, the NARUC Best Practices report - along with the Richard Lampeter 

Power Point documents ( annexed to this brief as Exhibits PB-1 and PB-2), along with the not-yet-

seen official determination of the nameless German judge (who may have "approved" 30 hours 

of Shadow Flicker, or perhaps merely found such to be "tolerable" as noted in Exhibit PB-4, 

annexed) - was the impetus behind Defendant Codington County's Ordinance # 68, as adopted 

June 7, 2018. Meanwhile, the rationale for Exhibit PB-3 - being an exchange between the PUC 

Plaintiffs' Brief in Opposition to Defendants' Separate M otions to Dismiss Complaint 
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and OI1 of the experts for Crowned Ridge in Docket EL19-003, concerning justi?cation for

emitting Shadow Flicker i outlined at 15-16, above.

In June 2018, Codington County joined in the rush with many other state and local

jurisdictions, swallowing the premise the NARUC Best Practices document (based on

Lamp eter ? PowerPoint slides, and the Gennan judg?- supposed finding on SOIIl earlier date) i

Worthy of embrace in the Zoning Ordinance (O similar legislation), providing for the dumping

ZICT Pf0p<- lines of the ?Effects? from Wind farm operations. Defendant Codington

C0unty?s # 68 Ordinance W3. Just in time, blessing the very CUP, issued by Defendant Board in

favor Defendant Crowned Ridge, that supports SOIIl ?legal right? to cast the ?Effects? onto

Plaintiffs . The PUC, for its Pan, ?nds that I1OI of these Effects will ?substantially imp ail? the

health of Plaintiffs, While Ye stopping to note that Plaintiffs should also (Or Perhaps? C31 given

their sturdy ancestral stock) endure 3 greater WIQCZS of noise than in other Wind fann settings.

The PUC?s pennit, also unhinged from the 1a thus supports the fonn and substance of the

C0unty?s OW imperious CUP.

These pennits 3.f built on 3 regulatory premise that has I1?V? not QV OVI

considered (a) the inte grily O inherent Worth of the fee 0Wner?s bundle of sticks, (b) Whether this

scheme i consistent with the actual, delegated Zoning Power (With the County imposing ?just

how far Y0u C gm limits at the homes of mere receptors, all for the obvious bene?t of the Wind

fam1) O (C Whether, when taking O damaging such bundle of rights, during the C of Wind

fann proximity COI1C?IT i it also 3 Taking under constitutional do ctrine s N0 State O County

of?cial has been heard to ?Xpf?S ?V?I the slightest COI1C? whatsoever about the legal

suf?ciency and ef?cacy of the NARUC Best Practices premise (Which S??II1 to be the Zoning

Ordinance allows it S just do it!). When the facts 3.f examined, that the Zoning Power

Plaintz?vL Briefin Opposition to Defendants L S ep Motions to Dismiss Complaint
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and one of the experts for Crowned Ridge in Docket EL19-003, concerning justification for 

emitting Shadow Flicker - is outlined at 15-16, above. 

In June 2018, Codington County joined in the rush with many other state and local 

jurisdictions, swallowing the premise the NARUC Best Practices document (based on 

Lampeter's PowerPoint slides, and the German judge's supposed finding on some earlier date) is 

worthy of embrace in the Zoning Ordinance ( or similar legislation), providing for the dumping 

across property lines of the "Effects" from wind farm operations. Defendant Codington 

County's # 68 Ordinance was just in time, blessing the very CUP, issued by Defendant Board in 

favor Defendant Crowned Ridge, that supports some "legal right" to cast the "Effects" onto 

Plaintiffs. The PUC, for its part, finds that none of these Effects will "substantially impair" the 

health of Plaintiffs, while yet stopping to note that Plaintiffs should also ( or, perhaps, can, given 

their sturdy ancestral stock) endure a greater measure of noise than in other wind farm settings. 

The PUC's permit, also unhinged from the law, thus supports the form and substance of the 

County's own imperious CUP. 

These permits are built on a regulatory premise that has never - not even once -

considered (a) the integrity or inherent worth of the fee owner's bundle of sticks, (b) whether this 

scheme is consistent with the actual, delegated Zoning Power (with the County imposing ')ust 

how far you can go" limits at the homes of mere receptors, all for the obvious benefit of the wind 

farm), or (c) whether, when taking or damaging such bundle of rights, during the course of wind 

farm proximity concerns, is it also a Taking under constitutional doctrines? No State or County 

official has been heard to express even the slightest concern whatsoever about the legal 

sufficiency and efficacy of the NARUC Best Practices premise (which seems to be - the Zoning 

Ordinance allows it - so just do it!). When the facts are examined, that the Zoning Power 

Plaintiffs' Brief in Opposition to Defendants' Separate Motions to Dismiss Complaint 
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includes placing the Effects burden (servitude) of 3 PY0p0sed Wind fann onto the shoulders of the

?receptors? i the very thinnest of legal varnishes.

The injury and damage to the pr0pe1T interests of Plaintiffs arising from the Codington

County Zoning Ordinance and the resulting CUP (July 2018; 2 further pressed down and upon

the head of Plaintiffs by the PUC?s Final Order of July 2019, all eagerly seized upon by

Defendant Crowned Ridge 2 warranting 3 ?full speed ahead, build the Wind fam, mode i of

much greater and WIO enduring impact 2 to the Lindgren Fann and the enjoyment thereof by

Plaintiffs, than that peculiar S c Township ordinance that pennitted public daytime 3.CC?

ZICT the horse pasture S 2 to reach the old enclosed cemetery, all 2 described in Kni ck.

All such matters considered, Plaintiffs respectfully request the motions of Defendants be

denied.

Dated at Canton, S outh Dakota, this 8th day of November, 2019.

Respectfully submitted,

/s/ A.J. Swanson
A.J. Swanson

ARVID J SWANSON, P.C.
27452 482n Ave.
Canton, SD 57013
605-743-2070

E-mail." aj@ajsWans0n.c0m

Attorney for Plainti/fk
TIMOTHY LINDREN and
LINDA LINDREN

Plaintz?vL Briefin Opposition to Defendants L S ep Motions to Dismiss Complaint
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includes placing the Effects burden (servitude) of a proposed wind farm onto the shoulders of the 

"receptors" is the very thinnest of legal varnishes. 

The injury and damage to the property interests of Plaintiffs - arising from the Codington 

County Zoning Ordinance and the resulting CUP ( July 2018), as further pressed down and upon 

the head of Plaintiffs by the PUC's Final Order of July 2019, all eagerly seized upon by 

Defendant Crowned Ridge as warranting a "full speed ahead, build the wind farm" mode - is of 

much greater and more enduring impact as to the Lindgren Farm and the enjoyment thereof by 

Plaintiffs, than that peculiar Scott Township ordinance that permitted public daytime access 

across the horse pasture so as to reach the old enclosed cemetery, all as described in Knick. 

All such matters considered, Plaintiffs respectfully request the motions of Defendants be 

denied. 

Dated at Canton, South Dakota, this 8th day of November, 2019. 

ARVID J. SWANSON, P.C. 
27452 482nd Ave. 
Canton, SD 57013 
605-743-2070 
E-mail: aj@ajswanson.com 

Attorney for Plaintiffs 
TIMOTHY LINDREN and 
LINDA LIND REN 

Respectfully submitted, 

Isl A.J. Swanson 
A.J. Swanson 
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Conclusions 

• Lack of statewide regulations or specific 
guidance with respect to shadow flicker 

• Local regulations do exist but are generally 
rare 
■ Do not always include specific limits 

• 30 hours per year of expected or real shadow 
flicker is generally the guideline applied by 
consultants when evaluating shadow flicker 
impacts. 

- RICHARD LAMPETER -1 =P.~~~9,~ _ Shadow Flicker Regulations and Guidance: New England and Beyond 
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Shadow Flicker Limits 

Guidelines 

German Guideline (WEA-Schattenwurf-Hinweise) 
■ Maximum of 30 hours per year 
■ Maximum of 30 minutes per day 
■ Worst-case calculations (maximum astronomical shadow) 

German Court Case 
■ Court ruled 30 hours per year was acceptable (Danish 

Wind Industry Association) 
■ Applied as a guideline when evaluating expected shadow 

flicker 
■ Typically referenced in shadow flicker analyses 

--{' RICHARD LAMPETER I I 

Shadow Flicker Regulations and Guidance: New England and Beyond =P~~~9.r! 
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A7-6

Envlranmlnlll

Februar 14 201

Sout Dakot Publi Utiliti Commissio
F'L1 Utiliti Commissio Staf
Capit Buildin 1 Floo
50 E Capito Ave
Pierre S 57501-

?:1 Scientific Basis for 30- Shadow F?cker Standard used b Crowned Ridg
MT! Far

Publi Utiliti Commissio Staf

Sinc Novembe 2016 D Ollso o OIIS Environment Healt Managemen (OEH has
bee retaine b NextEr Enef9 Resources (NEER t ai i th Pf?pe sitin o th Crowne
Ridg Win Far i Sout Dakota Ove th PaS tw year Deue County Codingto Count an
Gran Count hav al undertake update t thei loca ordinance governin loca sitin o win
turbines Throughou thi tim D Ollso O behal o NEE provide bot writte an ora
presentation t thei Plannin an Zonin an Count Commission O science-based
appropriat sitin requirement t protec th heah an welfar o count residents

OEH has bee asked t provid ' FGSPO t th Sout Dakot Publi Utiliti Commissio
(PU Staf dat request

?Di Applican base it 30- Per Yea shado ?icke limi O a? facto other lha ('
\

count ordinance I S provid support. )

Thi repor summarize th informatio tha W3 provide t eac count i developmen o loca
ordinance an it scienti? basis

I summary OV th Pas decade ther has bee considerabl researc conducte aroun th
worl evaluatin heah concern o those livin i proximit t win turbines Thi independen
researc b universit professors consultant an governmen medica agencies has take plac
i man differe countrie O variet o model o turbine tha hav bee i communitie fo
DUITIG years Base o scienti? principle an th collectiv scienti? ?nding presente i
researc articles OEH believe that

1 Shado ?icke i no heah COFIC (9- seizur i photosensitiv epileptics
rathe I ca b considere 2 nuisanc b SOF non?pa|1icipati Projec residents

2 Ther i I1 scienti? evidenc tha shado flicke impair qualit o lif O i o
particula nuisanc fo am duratio of Limiti shado ?icke t l'l ITI tha

30- Yea a non- residences i commonplac i those Unite
States jurisdiction tha hav set standards [ ha bee effectiv t reduc
complaint associated wit those livin i proximit t win Projects

A of scientific article hav bee attache t thi repor fo th benefi o PU Staf

Scienti Basi fo 30- Shado Flick Standar use b Crown Ridg Win Far 1
Februe 1 201
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Exhibit A 7 ~6 

OLLSeN 

February 14, 2019 

South Dakota Public Utilities Commission 
Public Utilities Commission Staff 
Capitol Building, 1st Floor 
500 E. Capitol Ave. 
Pierre, SD 57501-5070 

RE: Scientific Basis for 30-Hour Shadow Flicker Standard used by Crowned Ridge 
Wind Farm 

Public Utilities Commission Staff; 

Since November 2016, Dr. Ollson of Ollson Environmental Health Management (OEHM} has 

been retained by NextEra Energy Resources (NEER) to aid in the proper siting of the Crowned 
Ridge Wind Farm in South Dakota. Over the past two years Deuel County, Codington County and 

Grant County have all undertaken updates to their local ordinances governing local siting of wind 
turbines. Throughout this time Dr. Ollson, on behalf of NEER, provided both written and oral 

presentations to their Planning and Zoning and County Commissions on science-based 
appropriate siting requirements to protect the health and welfare of county residents. 

OEHM has been asked to provide a response to the South Dakota Public Utilities Commission 
(PUC} Staff data request: 

"Did Applicant base its 30-hour per year shadow flicker limit on any factor other than 
county ordinance? If so, provide support." 

This report summarizes the information that was provided to each county in development of local 
ordinances and its scientific basis. 

In summary, over the past decade there has been considerable research conducted around the 
world evaluating health concerns of those living in proximity to wind turbines. This independent 

research by university professors, consultants and government medical agencies has taken place 
in many different countries on a variety of models of turbines that have been in communities for 

numerous years. Based on scientific principles, and the collective scientific findings presented in 
research articles, OEHM believes that: 

1. Shadow flicker is not a health concern (e.g., seizure in photosensitive epileptics), 
rather it can be considered a nuisance by some non-participating project residents. 

2. There is no scientific evidence that shadow flicker impairs quality of life or is of 
particular nuisance for any duration of time. Limiting shadow flicker to no more than 

30-hours a year at non-participating residences is commonplace in those United 
States jurisdictions that have set standards. It has been effective to reduce 

complaints associated with those living in proximity to wind projects. 

All of the scientific journal articles have been attached to this report for the benefit of PUC Staff. 

Scientific Basis for 30-hour Shadow Flicker Standard used by Crowned Ridge Wind Farm 
February 14, 2019 
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Wilt I Wi Ener CEH Shado Flicker

discretio whic sometime include guidanc an recommendation fo shado ?icke level
an mitigatio Howeve genera precedent ha been establishe I th industr bot abroa
an i th Unite States tha fewe tha 3 hour Pe Yea o shado flicke impact i
acceptable t receptor i term o nuisance an wel belo heah h aza thresholds I 9 \

Germa cour C35 fo example judg foun 3 hour o actua shado ?icke Pe Yea at E
6 \

certai neighbor' properl t b tolerabl (Wind 2003)

2.0 WINDPR SHADOW FLICKE ANALYSI

A analysi o potentia shado ?icke impact fro th Projec m= conducte usin th
WindPr softwar Package Th Wilto I turbin arra date Jul) 28 2014 whic include 5
turbine an : alternat locations W2 include i th analysis Th analysi evaluate bot the
Projec Qn| an cumulativ (Projec Plu existing win turbin scenarios

Scenari A (Wilto I turbine Qn| 6 turbine (5 Primar and alternat locations
Scena?o : (\IVilt I Plu existin turbines 19 turbine (6 Wilto I turbin
location an 13 existin turbine fro th Wilto Wilto an Baldwi Win Energ
Center locate adjacen t th east o th Wilto I Projec Area) Fo th Purpos o
th shado ?icke analysis turbine fro th existin Pl'0ject WE modele usin the
G 1. M xl mode turbin wit E conservativ roto speed o 1 rp

Th WindPr analysi W8 conducte t determin shado ?icke impact unde realisti
impac condition (actua expected shadow) Thi analysi calculate th tota amoun o tim
(hour an minute Pe Year tha shado flicke coul OCC a receptors ou t 1,50 meters
(4,92 . feet) Th realisti impac conditio scenari i based O th followin assumptions

Th elevatio an positio geometrie o th win turbine an surroundin receptors
(houses) Elevation wer determine usin USG digit elevatio mode (DE data
Position geometrie W?| determine usin GI an reference t UT Zon 1
(NAD83

Th positio o th SU an the inciden sunligh relativ t th win turbin an
receptor o E minute-by- basis OV th COU o E Yea

Historic sunshin hour availabilit (percen o tota available) Historic sunshin
rates fo th area (E summarize b) th Nation Climati Dat Cente (NCD 2008
fo nearb Bismarc ND used i thi analysi G ?l follow

Ydan I Feb ?IW|\??r I Apr I May I Jun I Jul I Aug I Sep I Oct No $1/:7

Estimate win turbin operation an orientatio (based o approximatel 7 years o
win dat fro _Ju 1 200 t Octobe 31 200 [win speed / win directio frequenc
distributio measured a meteorologic towe approximatel 4 mile east o the

_i
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Wilton IV Wind Energy Center Shadow Flicker Analysis 

discretion which sometimes includes guidance and recommendations for shadow flicker levels 

and mitigation. However, a general precedent has been established in the industry both abroad 

and in the United States that fewer than 30 hours per year of shadow flicker impacts is 

acceptable to receptors in terms of nuisance and well below health hazard thresholds. In a 

German court case tor example, a judge found 30 hours of actual shadow flicker per year at a 

certain neighbor's property to be tolerable (Wind Power 2003). 

2.0 WINDPRO SHADOW FLICKER ANALYSIS 

An analysis of potential shadow flicker impacts from the Project was conducted using the 

WindPro software package. The Wilton IV turbine array dated July 28, 2014, which includes 58 

turbines and 8 alternate locations, was included in the analysis. The analysis evaluated both the 

Project only and cumulative (Project plus existing) wind turbine scenarios: 

• Scenario A (Wilton IV turbines only) - 66 turbines (58 primary and 8 alternate locations) 

• Scenario B {Wilton IV plus existing turbines) - 196 turbines (66 Wilton IV turbine 

locations and 130 existing turbines from the Wilton I, Wilton II, and Baldwin Wind Energy 

Centers located adjacent to the east of the Wilton IV Project Area). For the purpose of 

the shadow flicker analysis, turbines from the existing projects were modeled using the 

GE 1.6 MW xle model turbine with a conservative rotor speed of 18 rpm. 

The WindPro analysis was conducted to determine shadow flicker impacts under realistic 

impact conditions (actual expected shadow). This analysis calculated the total amount of time 

(hours and minutes per year) that shadow flicker could occur at receptors out to 1,500 meters 

(4,921.3 feet). The realistic impact condition scenario is based on the following assumptions: 

• The elevation and position geometries of the wind turbines and surrounding receptors 

(houses). Elevations were determined using USGS digital elevation model (DEM) data. 

Positions geometries were determined using GIS and referenced to UTM Zone 14 

(NAD83). 

• The position of the sun and the incident sunlight relative to the wind turbine and 

receptors on a minute-by-minute basis over the course of a year. 

• Historical sunshine hours availability (percent of total available). Historical sunshine 

rates for the area (as summarized by the National Climatic Data Center (NGOC, 2008) 

for nearby Bismarck, ND) used in this analysis are as follows: 

Jan Feb Mar A r Ma Jun Jul Au Sep Oct Nov Dec 
53% 53% 58% 58% 61% 64% 73% 72% 65% 58% 43% 47% 

• Estimated wind turbine operations and orientation (based on approximately 7 years of 

wind data from July 1, 2002 to October 31, 2009 [wind speed / wind direction frequency 

distribution] measured at meteorological tower approximately 47 miles east of the 

3 
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S TATE OF SOUTH DAKOTA IN CIRCUIT COURT

COUNTY OF CODINGTON THIRD JUDICIAL DISTRICT

TIMOTHY LINDGREN and LINDA Case N0. 14CIV1-000303

LINDGREN,

Plainti/fk,

V

CODINGTON COUNTY, 6 political
subdivision of the State of South Dakota,
CODINGTON COUNTY BOARD OF
ADJUSTMENT, 61 ag?ncy of Codi ngton DEFENDANT? S RESPONSE TO

County, having issued 6 certain REPLY TO MOTION TO DISMISS
Conditional Use Permit, # CUOJ8-007,
CROWNED RIDGE WIND, LLC,
CROWNED RIDGE WIND II, LLC,
BOULEVARD ASSOCIATES, LLC,

all other Persons having present or future

interests in #CUO] 8-007, and
SOUTH DAKOTA PUBLIC UTILITIES
COMMIS SION, having issued 6 certain
Facility Siting Permit, Docket EL] 9- and
all other Persons having

present or future 1' in 6 certai n
Energy Facility Permit issued by the
South Dakota Public Utilities Commission in
Docket EL] 9-

Defendants.

Defendant S outh Dakota Public Utilities Commission (Commission), by and through its

attorneys of record, hereby submits this Response to Reply to Motion to Dismiss.

This Defendant objects to the inclusion of the various attachments included Within

Plaintiffs ? Reply- A motion to dismiss under SDCL 15_6_12(b) tests the legal suf?ciency of the

1

Filed: 11/27/2019 1:59 IN CST Codington County, South Dakota 14ClV19-000303

STATE OF SOUTH DAKOTA 

COUNTY OF CODINGTON 

TIMOTHY LINDGREN and LINDA 

LINDGREN, 

Plaintiffs, 

vs. 

CODINGTON COUNTY, a political 
subdivision of the State of South Dakota, 
CODINGTON COUNTY BOARD OF 
ADJUSTMENT, an agency of Codington 
County, having issued a certain 
Conditional Use Permit,# CU018-007, 
CROWNED RIDGE WIND, LLC, 
CROWNED RIDGE WIND II, LLC, 
BOULEVARD ASSOCIATES, LLC, 
all other Persons having present or future 
interests in #CU0J 8-007, and 
SOUTH DAKOTA PUBLIC UTILITIES 
COMMISSION, having issued a certain 
Facility Siting Permit, Docket ELJ 9-003, and 
all other Persons having 
present or future interest in a certain 
Energy Facility Permit issued by the 
South Dakota Public Utilities Commission in 
Docket ELJ 9-003, 

Defendants. 

IN CIRCUIT COURT 

THIRD JUDICIAL DISTRICT 

Case No. 14CIV1-000303 

DEFENDANT'S RESPONSE TO 
REPLY TO MOTION TO DISMISS 

Defendant South Dakota Public Utilities Commission (Commission), by and through its 

attorneys of record, hereby submits this Response to Reply to Motion to Dismiss. 

This Defendant objects to the inclusion of the various attachments included within 

Plaintiffs' Reply. A motion to dismiss under SDCL 15-6-12(b) tests the legal sufficiency of the 

1 
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p168.diI1 not the facts which support it Guthmiller V Deloitte & Touche, LLP, 2005 S.D. 77,

Y 4, 699 N.W.2d 493, 496. Therefore, it is improper to turn this motions practice into 3 trial of

the facts, and, for that T6 21$ this Defendant strived to limit its Motion to Dismiss to the four

COIT1? of the Complaint. Because the Motions relate to the legal suf?ciency of the Complaint,

any facts outside of the Complaint should be discounted at this time.

Plaintiffs ? Reply does nothing to promote 3 dispassionate analysis of the Pending Motions

to Dismiss. Plaintiffs ? Reply and nearly seventy Pages of brie?ng are ?lled with broad

dispositive statements largely lacking gupp0I?Ii1? authority. This has contributed signi?cantly to

the amount of Work and length of time that W3. required to respond.

1 Plaintiffs failed to timely intervene in Docket N0. EL19-003.

Plaintiffs ? contend that they W?f? unable to intervene in the C0mmissi0n?s siting docket

due to language in their easement agreement. Plaintiffs ? argument i essentially that they W

precluded from ()ppOSi1 the Project until a?er the expiration of their lease option Which,

according to Plaintiffs, expired June 10 2019. This contention i Without merit. As

demonstrated in the attached Af?davit of Eric Paulson, Plaintiffs publicly ?PPOsed the Project

prior to the expiration of the option and ?V?I prior to the deadline for intervention. A comment

submitted by the Lind grens prior to the expiration of the intervention deadline is also attached to

this Response 8 Exhibit A_

Thus, it is disingenuous to say that Plaintiffs relied S heavily on the contract language

that they W?f? unable to participate. If opposition to the Pr0j ect W?I? 3 breach, it was

1 Thi De nonetheles concede tha i i force t subm a affidavi containin minima fact i orde t
re t Plaintiffs contentio tha interventio i th Commissio docke W no availabl t them

2
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pleading, not the facts which support it. Guthmiller v. Deloitte & Touche, LLP, 2005 S.D. 77, 

Jr 4, 699 N.W.2d 493, 496. Therefore, it is improper to tum this motions practice into a trial of 

the facts, and, for that reason this Defendant strived to limit its Motion to Dismiss to the four 

comers of the Complaint. Because the Motions relate to the legal sufficiency of the Complaint, 

any facts outside of the Complaint should be discounted at this time. 1 

Plaintiffs' Reply does nothing to promote a dispassionate analysis of the pending Motions 

to Dismiss. Plaintiffs' Reply and nearly seventy pages of briefing are filled with broad 

dispositive statements largely lacking supporting authority. This has contributed significantly to 

the amount of work and length of time that was required to respond. 

1. Plaintiffs failed to timely intervene in Docket No. EL19-003. 

Plaintiffs' contend that they were unable to intervene in the Commission's siting docket 

due to language in their easement agreement. Plaintiffs' argument is essentially that they were 

precluded from opposing the Project until after the expiration of their lease option which, 

according to Plaintiffs, expired June 10, 2019. This contention is without merit. As 

demonstrated in the attached Affidavit of Eric Paulson, Plaintiffs publicly opposed the Project 

prior to the expiration of the option and even prior to the deadline for intervention. A comment 

submitted by the Lindgrens prior to the expiration of the intervention deadline is also attached to 

this Response as Exhibit A. 2 

Thus, it is disingenuous to say that Plaintiffs relied so heavily on the contract language 

that they were unable to participate. If opposition to the Project were a breach, it was 

1 This Defendant nonetheless concedes that it is forced to submit an affidavit containing minimal facts in order to 
respond to Plaintiffs' contention that intervention in the Commission docket was not available to them. 

2 
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accomplished by their statements at the public input meeting, and intervention W3. of I1

COI1S?qU.?Il

In addition, Plaintiffs state that this Defendant incorrectly relies on the fact that Plaintiffs

did not aPP<- the C0mmissi0n?s decision. Plaintiffs misunderstand this Defenda.nt?s argument.

It is true that OI1 who i not 3 Party may not aPP<- 3 ?nal decision. However, there i Plenty of

precedent to demonstrate that OIl C8 aPPea denial of intervention. Plaintiffs did not ?le such

an aPPea1

Even if the Court W?I? to agree that Plaintiffs risked 3 breach of contract lawsuit by

timely intervening in the Commission docket, the fact that Plaintiffs chose to adhere to the

contract rather than exercise their ri ghts before the Commission does not create 3 collateral C3.U.

of action unique to Plaintiffs O avail them of the ability to essentially force the Commission to

retry the docket. If that W?f? the (388 every permit issued by the Commission could be entirely

relitigated under the guise of 3 declaratory ruling and there would I1?V? be ?nality until all

unused easement options expired. This situation underscores the incredible importance of

landowners understanding contract language and What they 3.f agreeing to before they sign-

Plaintiffs allege that they lacked ?true standing to Com prior to the June 10 2019

expiration date of their option. To the contrary, 2 landowners, Plaintiffs always had standing

before the Commission pursuant to SDCL 49-41B-17. That statute provides who may intervene

in 3 siting docket. Nowhere in SDCL 49-41B-17 is intervention limited to those who 3.f not

parties to 3 contract with an applicant. Plaintiffs cite I1 authority for their contention that 3

separate legal theory exists for ?true standing? V?fSU standing. Plaintiffs always had standing,

they merely chose not to exercise it Therefore, 3 remedy by aPP<- W3. available and an action

3
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accomplished by their statements at the public input meeting, and intervention was of no 

consequence. 

In addition, Plaintiffs state that this Defendant incorrectly relies on the fact that Plaintiffs 

did not appeal the Commission's decision. Plaintiffs misunderstand this Defendant's argument. 

It is true that one who is not a party may not appeal a final decision. However, there is plenty of 

precedent to demonstrate that one can appeal denial of intervention. Plaintiffs did not file such 

an appeal. 

Even if the Court were to agree that Plaintiffs risked a breach of contract lawsuit by 

timely intervening in the Commission docket, the fact that Plaintiffs chose to adhere to the 

contract rather than exercise their rights before the Commission does not create a collateral cause 

of action unique to Plaintiffs or avail them of the ability to essentially force the Commission to 

retry the docket. If that were the case, every permit issued by the Commission could be entirely 

relitigated under the guise of a declaratory ruling and there would never be finality until all 

unused easement options expired. This situation underscores the incredible importance of 

landowners understanding contract language and what they are agreeing to before they sign. 

Plaintiffs allege that they lacked "true standing to complain" prior to the June 10, 2019 

expiration date of their option. To the contrary, as landowners, Plaintiffs always had standing 

before the Commission pursuant to SDCL 49-41 B-17. That statute provides who may intervene 

in a siting docket. Nowhere in SDCL 49-41B-17 is intervention limited to those who are not 

parties to a contract with an applicant. Plaintiffs cite no authority for their contention that a 

separate legal theory exists for ''true standing" versus standing. Plaintiffs always had standing, 

they merely chose not to exercise it. Therefore, a remedy by appeal was available and an action 

3 
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for declaratory judgrnent i not available. See, Dan Nelson Automotive, Inc. V Viken, 2005 S.D.

109, FN 9, 706 N.W.2d 175.

2. Commission is not ? Pl?0per P??y to this proceeding.

Plaintiffs explain in their Reply Brief that injunctive relief i not being sought against this

Defendant, but only those who will be operating the Crowned Ridge Wind Farm. Ifno relief is

sought against this Defendant, Why then is the Commission 3 Party to this proceeding? Plaintiffs

themselves seem to have conceded that there i I1 claim upon which relief C8 be granted with

respect to the Commission. Therefore, the Commission should be dismissed from this

proceeding.

3. The sound and shadow ?icker computer models do not equate to ? ripe Till

of action.

In their Reply Brief, Plaintiffs allege that this Defendant ?besmirches O questions? the

computer models for noise and shadow ?icker because of the argument that damages from noise

and shadow ?icker 3.f speculative. Plaintiffs misunderstand this Defendant?s argument. It i

because of con?dence in those models that the damages 3.f speculative. The models, by design,

3.f conservative and meant to depict 3 Worst-case scenario. Therefore, OIl C3 have faith that

the actual amounts will most likely be somewhat lower.

In addition, the modeling 3.SSU.II that not only will the Pr0j ect get built, but all turbines

will get built. Throughout construction, 3 pennittee has 3 certain amount of ?exibility to adj ust

and f?II1OV turbines from the layout 2 needed. Until 3 turbine has been constructed, its location

i speculative to an extent and it i not U.I1COIIlII for turbines to be removed from the layout

after construction has begun.

4
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for declaratory judgment is not available. See, Dan Nelson Automotive, Inc. v. Viken, 2005 S.D. 

109, FN 9, 706 N.W.2d 175. 

2. Commission is not a proper party to this proceeding. 

Plaintiffs explain in their Reply Brief that injunctive relief is not being sought against this 

Defendant, but only those who will be operating the Crowned Ridge Wind Fann. If no relief is 

sought against this Defendant, why then is the Commission a party to this proceeding? Plaintiffs 

themselves seem to have conceded that there is no claim upon which relief can be granted with 

respect to the Commission. Therefore, the Commission should be dismissed from this 

proceeding. 

3. The sound and shadow flicker computer models do not equate to a 1ipe cause 

of action. 

In their Reply Brief, Plaintiffs allege that this Defendant "besmirches or questions" the 

computer models for noise and shadow flicker because of the argument that damages from noise 

and shadow flicker are speculative. Plaintiffs misunderstand this Defendant's argument. It is 

because of confidence in those models that the damages are speculative. The models, by design, 

are conservative and meant to depict a worst-case scenario. Therefore, one can have faith that 

the actual amounts will most likely be somewhat lower. 

In addition, the modeling assumes that not only will the Project get built, but all turbines 

will get built. Throughout construction, a permittee has a certain amount of flexibility to adjust 

and remove turbines from the layout as needed. Until a turbine has been constructed, its location 

is speculative to an extent and it is not uncommon for turbines to be removed from the layout 

after construction has begun. 

4 
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Because the turbine locations 3.f not set in stone, construction has not been completed,

and the computer models 3.f conservative by design, an allegation that the Pr0j ect will result in

darnaging sound and shadow ?icker is speculative and not ripe for consideration. 3 At this point

in time, based off the modeling, all W know is 3 maximum, not an actual amount.

4. Plaintiffs? reliance II] the Knick C38 is misplaced.

Plaintiffs cite to the recent U.S. Supreme Court decision, K ni V Township of Scott, 139

S Ct. 2162, 2164 (June 21, 2019) The Knick case has I1 bearing on O relevance to this

proceeding. Knick merely ovenuled the state liti gation requirement of Williamson C111

Regional Planning C0mm?n V Hamilton Bank of J ohnson City, 473 U.S. 172 (1985), The C3.

merely opened the federal courthouse door; it did not create 3 I1? fonn of takings .

Plaintiffs cite to the Penn Central case, seemingly acknowledging that Penn Central is

the seminal case re gardin g takings claims. Plaintiffs go on to acknowledge the same four types

of takings described in this Defendant?s Motion to Dismiss. However, Plaintiffs fail to establish

that their claim falls under any of the four, at least 2 it relates to 3 claim against the

Commission.

5. This Defendant cannot stipulate to judicial notice ?i requested by Plaintiffs.

In their Reply Brief, Plaintiffs ?propose that all counsel further stipulate the Court may

take judicial notice of [the 182-page on-line NARUC document] .? Reply at 65. Defendant

Commission declines to S stipulate . As previously discussed, 3 motion to dismiss under SDCL

3 Whil no relevan t th ripenes o th Complain th Commissio note tha H 3 Par o th penn p1'OC?
SDC 4-41B- require a analysi o threa o inj1l1 Therefore th concep o injllf ha bee addresse an
th Commissio ha foun tha 1' threa o seriou injur O substantia impairmen t th he an Welfar o
inhabitant o th ?f? exists W not thi t emphasiz tha W d no Waiv O conced tha point

5
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Because the turbine locations are not set in stone, construction has not been completed, 

and the computer models are conservative by design, an allegation that the Project will result in 

damaging sound and shadow flicker is speculative and not ripe for consideration. 3 At this point 

in time, based off the modeling, all we know is a maximum, not an actual amount. 

4. Plaintiffs' reliance on the Knick case is misplaced. 

Plaintiffs cite to the recent U.S. Supreme Court decision, Knick v. Township of Scott, 139 

S. Ct. 2162, 2164 (June 21, 2019). The Knick case has no bearing on or relevance to this 

proceeding. Knick merely overruled the state litigation requirement of Williamson Cnty. 

Regional Planning Comm'n v. Hamilton Bank of Johnson City, 473 U.S. 172 (1985). The case 

merely opened the federal courthouse door; it did not create a new form of takings. 

Plaintiffs cite to the Penn Central case, seemingly acknowledging that Penn Central is 

the seminal case regarding takings claims. Plaintiffs go on to acknowledge the same four types 

of takings described in this Defendant's Motion to Dismiss. However, Plaintiffs fail to establish 

that their claim falls under any of the four, at least as it relates to a claim against the 

Commission. 

5. This Def end ant cannot stipulate to judicial notice as requested by Plaintiffs. 

In their Reply Brief, Plaintiffs "propose that all counsel further stipulate the Court may 

take judicial notice of [the 182-page on-line NARUC document]." Reply at 65. Defendant 

Commission declines to so stipulate. As previously discussed, a motion to dismiss under SDCL 

3 While not relevant to the ripeness of the Complaint, the Commission notes that as a part of the permitting process, 
SDCL 4-41 B-22 requires an analysis of threat of injury Therefore, the concept of injury has been addressed and 
the Commission has found that no threat of serious injury or substantial impairment to the health and welfare of 
inhabitants of the area exists. We note this to emphasize that we do not waive or concede that point. 

5 
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15_6_12(b) tests the legal suf?ciency of the p163.diI1 not the facts which support it Guthmiller

V Deloitte & Touche, LLP, 2005 S.D. 77, Y 4, 699 N.W.2d 493, 496.

This Defendant?s Motion to Dismiss was prop?fly 3 facial challenge to the Complaint.

Plaintiffs HO seek to extend the discussion to 3 factual challenge bY among other things,

entering into the record the NARUC document. Such an action i improper at this time.

CONCLUSION

The Complaint should be dismissed for lack of jurisdiction, 2 Wel 8 all other grounds

set forth in the Motion to Dismiss. Nothing in Plaintiffs ? Reply supplied 3 legal basis upon

which the Complaint could go forward. Further, it i improper to supplant facts in 3 f?SpOIlS to

the facial attack on the Complaint, thus the facts Plaintiffs attempt to include through their Reply

should be discounted.

This Defendant respectfully requests the Complaint be dismissed with prejudice and for

such other and further relief 2 the Court deems just and equitable.

Dated this 27 day of November 2019.

gristen

N. Edwards (#4124)
Amanda M. Reiss
Special Assz'stantAtt0rneys General
S outh Dakota Public Utilities Commission
500 East Capitol Avenue
Pierre, SD 57501
Phone (605)773-3201
Kristen.edWards@ state-:.sd.us

6
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15-6-12(b) tests the legal sufficiency of the pleading, not the facts which support it. Guthmiller 

v. Deloitte & Touche, LLP, 2005 S.D. 77, Jr 4, 699 N.W.2d 493, 496. 

This Defendant's Motion to Dismiss was properly a facial challenge to the Complaint. 

Plaintiffs now seek to extend the discussion to a factual challenge by, among other things, 

entering into the record the NARUC document. Such an action is improper at this time. 

CONCLUSION 

The Complaint should be dismissed for lack of jurisdiction, as well as all other grounds 

set forth in the Motion to Dismiss. Nothing in Plaintiffs' Reply supplied a legal basis upon 

which the Complaint could go forward. Further, it is improper to supplant facts in a response to 

the facial attack on the Complaint, thus the facts Plaintiffs attempt to include through their Reply 

should be discounted. 

This Defendant respectfully requests the Complaint be dismissed with prejudice and for 

such other and further relief as the Court deems just and equitable. 

Dated this 27th day of November 2019. 

6 

Amanda M. Reiss 
Special Assistant Attorneys General 
South Dakota Public Utilities Commission 
500 East Capitol A venue 
Pierre, SD 57501 
Phone (605)773-3201 
Kristen.edwards@state.sd.us 
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STATE OF SOUTH DAKOTA )
14C|V1 9-000303

COUNTY OF HUGHES
5

I Eric Paulson, being ?rst duly sworn, St21 3 follows:

1 I am 8 utility analyst for the South Dakota Public Utilities Commission (Commission).

2. As Part of m) job, I assist in processing wind en?1?g facility permit applications.
3 W2 assigned ? Docket N0. EL19-003, In the Matter of the Application b Crowned

Ridge Wind, LLC for 8 Permit of ? Wind Ene1'g Facility in Grant and Codington
Counties.

4. I attended the public input meeting regarding Docket N0. EL19-003 in Waverly, South

Dakota Ol March 20, 2019.
5 At the public input meeting, both Timothy and Linda Lindgren spoke in opposition I the

Crowned Ridge Wind Pf?ject (the Project)-
6. Also, at the public input meeting both Timothy and Linda Lindgren submitted written

COI'I1ITlC in opposition the Project.
7 Throughout the siting pI'OC?S the Commission also receives and posts in the on?ne

docket written comments from the public, which I read H Part of m work OI the docket.
8 Timothy and Linda Lindgren submitted COIIIIIIG on M3) 16 2019, writing in

opposition to the Project.

Dated this
9%

d?) of November 2019.

\ Eric Paulson

1 "a \ I

/ ?k?i1bs,?:ribec1'\AancXj
to bu O 1'l' thi

42;}
?day

of

$1
At Q Q ?l

20 8 J

Q I. 4 \
D
5Lb ??NW<MZl>/5

?(<N@> Public)
R$<? ii

Q lOI expires:
OQ =\

I)
52%

TIMOT JOH LINDGR LIN LINDGR V CODINGT COUN e a Cas N 14C|V19-
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STA TE OF SOUTH DAKOTA ) 

COUNTY OF HUGHES ) 

14CIV19-000303 

I, Eric Paulson, being first duly sworn, state as follows: 

1. I am a utility analyst for the South Dakota Public Utilities Commission (Commission). 
2. As part of my job, I assist in processing wind energy facility permit applications. 
3. I was assigned to Docket No. EL19-003, In the Matter of the Application by Crowned 

Ridge Wind, LLC for a Permit of a Wind Energy Facility in Grant and Codington 
Counties. 

4. I attended the public input meeting regarding Docket No. EL19-003 in Waverly, South 
Dakota on March 20, 2019. 

5. At the public input meeting, both Timothy and Linda Lindgren spoke in opposition to the 
Crowned Ridge Wind project (the Project). 

6. Also, at the public input meeting both Timothy and Linda Lindgren submitted written 
comments in opposition the Project. 

7. Throughout the siting process, the Commission also receives and posts in the online 
docket written comments from the public, which I read as part of my work on the docket. 

8. Timothy and Linda Lindgren submitted comments on May 16, 2019, writing in 
opposition to the Project. 

Dated this -~-~- day of November 2019. 

~~ 
Eric Paulson / 

C 

• J 

; :.. .. 
- ' ~ ~ribect'; ' _,, 

TIMOTHY JOHN LINDGREN, LINDA LINDGREN vs. CODINGTON COUNTY, et al Case No. 14CIV19-000303 
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From: Linda Pace <|pedersen.pace@gmai?.com>

Sent: Thursday, MB 16, 2019 1:50 PM
14C|V19-000303

To: PUC-PUC <PUC@state.sd.us>

Subject: [EXT E|19-003 Comments

Please P05't these comments Of in H19-O03.

Our wind lease contract in the Crowned Ridge Project expires in less than E month. We will HO be resigning with

NexEra, Crowned Ridge OI aF'I other wind turbine industry.

We believe it is harmful ? the environment. We do fl want to Put DUI neighbors and ourselves at risk.

Should HE shadow ?icker, sound and negative effects studies be done to re?ect DUI non-participator fights?

We wiii not permit al?! trespassing b NexEra OI its af?liates on GUI propel??/~ Because W9 wil! ?ll longer have i contract,

we will H longer accept towers, turbines, collection lines, construction including but not limited to: ECCGS roads OI

CFBH paths.

Smce OU effects easement clause expires, we will not permit effects from the Crowned Ridge Project [0 O Y OU

pro P9 |'tV OI to the health of oursefves Of OD! animals.

Linda and Tim Lindgren

16050 464th Ave.

South Shore, SD 57263

TIMOT JOH LINDGR LIN LINDG V CODINGT COUN e a Cas N 14C|V19-
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From: Linda Pace <lpedersen.pace@gmail.com> 

Sent: Thursday, May 16, 2019 1:50 PM 
To: PUC-PUC <PUC@state.sd.us> 

Subject: [EXTI El19-003 Comments 

Please post these comments on in El19-003. 

14CIV19-000303 

Our w ind lease contract in the Crowned Ridge Project expires in less than a month. We will not be resigning w ith 

NexEra1 Crowned Ridge or any other wind turbine industry. 

We believe it is harmful to the environment. We do not want to put our neighbors and ourselves at risk. 

Should new shadow flicker, sound and negative effects studies be done to reflect our non-participator rights? 

We will not permit any trespassing by NexEra or its affiliates on our property. Because we will no longer have a contract, 

we w ill no longer accept towers, turbines1 collection lines, construction including but not limited to: access roads or 

crane paths. 

Since our effects easement clause expires, we will not permit effects from the Crowned Ridge Project on or to our 

property or to the health of ourselves or our animals. 

Linda and Tim Lindgren 

16050 464th Ave. 
South Shore, SD 57263 

I 
EXHIBIT 

A 
TIMOTHY JOHN LINDGREN, LI NDA LINDGREN vs. CODINGTON COUNTY, et al Case No. 14CIV19-000303 
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14C|V1 9-000303

CERTIFICATE OF SERVICE

The undersigned, attorney for Defendant, hereby certi?es that on the 27 day of

November 2019, she served via electronic mail 3 true and correct copies of the foregoing

Defendant?s Response to Reply to Motion to Dismiss, Exhibit A and Af?davit of Eric

Paulson in the above-entitled matter upon the following:

(AJ@AJSWa.ns0n. com)
Mr. A.J. Swanson
An/id J Swanson, P.C.
Attorney at Law

(mschumache-:r@1ynnjacks0n.c0m)
Mr. Miles F Schumacher
Lynn, Jacks on, Shultz & Lebrun, P.C.
Attorneys at Law
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STATE OF SOUT DAKOTA IN CIRCUIT COUR
SS.

COUNT OF CODINGTON) THIRD JUDICIAL CIRCUIT

?k ?k ?k ?k ?k ?k ?k ?k ?k ?k ?k ?k ?k ?k ?k ?k ?k ?k ?k ?k ?k ?k ?k ?k ?k ?k ?k ?k ?k ?k ?k ?k ?k
?

TIMOTHY LINDGREN and ? File 14CIV19?303
LINDA LINDGREN, ?

?
Plaintiffs, ?

-vs- ?
?

CODINGTON COUNTY, 3 political ?
subdi vi si on Of the State Of ?

South Dakota, CODINGTON COUNTY
BOAR OF ADJUSTMENT, an agenc;/*
Of Codington COLU'1tY having ?

issued 3 certain Conditional ? REPLY Iiliil?lil |?| SUPPORT OF
US Permit, #CUOl8?OO7, ? |I)i>li;ii>IliI);\l COD INGTON COUNT Mlill
CROWNE RIDGE WIND, LLC! ? COD INGTON COUNT BOAR OF
CROWNE RIDGE WIN II! LLC! ? ADJUSTMENT? S MOTION T DISMISS
BOULEVARD ASSOCIATES, LLC! ?

all other Persons having ?
present Of future interests ?

in #CUOl8?OO7, and SOUT ?
DAKOT PUBLIC UTILITIES ?
COMMISSION, having issued 3 ?

certain Facility Sitting ?
Permit, Docket ELl9?OO3, and ?

all other Persons having ?
present OI future interest in ?

3 certain Energy Facility ?
Permi t issued bY the South ?
Dakota Publi C Utilities ?
Commi ssi on in Docket ELl9?OO3, *

?
Defendants. ?

?
?k ?k ?k ?k ?k ?k ?k ?k ?k ?k ?k ?k ?k ?k ?k ?k ?k ?k ?k ?k ?k ?k ?k ?k ?k ?k ?k ?k ?k ?k ?k ?k ?k

INTRODUCTION

Plaintiffs? theory Of their C618 61 it relates tO the

Codington County defendants is that the County and its Board Of

Adjustment have ?blessed? Crowned Ridge with approval Of its

OO348762.T / 1 1
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STATE OF SOUTH DAKOTA) 

COUNTY OF CODINGTON) 
ss. 

IN CIRCUIT COURT 

THIRD JUDICIAL CIRCUIT 

* * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * 

TIMOTHY LINDGREN and 
LINDA LINDGREN, 

Plaintiffs, 
-vs-

* 
* 
* 
* 
* 
* 
* 

CODINGTON COUNTY, a political* 
subdivision of the State of * 
South Dakota, CODINGTON COUNTY* 
BOARD OF ADJ USTMENT, an age ncy* 
of Codington Countyr having * 

File 14CIV19-303 

issued a certain Conditional * REPLY BRIEF IN SUPPORT OF 
Use Permitr #CU018-007, * DEFENDANT CODINGTON COUNTY AND 
CROWNED RIDGE WIND, LLC, * CODINGTON COUNTY BOARD OF 
CROWNED RIDGE WIND II, LLC, * ADJUSTMENT'S MOTION TO DISMISS 
BOULEVARD ASSOCIATES, LLC, * 
all other Persons having 
present of future interests 
in #CU018-00 7, and SOUTH 
DAKOTA PUBLIC UTILITIES 

* 
* 
* 
* 

COMMISSION, having issue d a * 
certain Facility Sitting * 
Permitr Docket EL19-003r and * 
all o t her Persons ha v ing * 
present or future interest in* 
a certain Energy Facility * 
Permit issued by the South * 
Dako ta Publi c Ut iliti e s * 
Commission in Docke t EL19-003,* 

* 
Defendants. * 

* 
* * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * 

INTRODUCTION 

Plaint iffs' t heory of t heir case as it relat es t o t he 

Codi ngton County de f endants i s that the Coun ty a nd its Boar d of 

Ad j us t me nt have "ble sse d" Crowne d Ridge with approval of its 
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plans for < wind enerqy system (?WES?) , thereby bestowing UPOI

Crowned Ridge < de f3CtO ?<31S?IT1?I tO burden plaintiffs? property~

It is < legal theory that is not supported bY an)? decisional law

whatsoever.

It 61150 makes D SGHSG . Codington County T16 enacted

zoning regulations that place limitations O what plaintiffs?

neighbors can do with their properties, and S ome Of those

limitations relate tO the ability tO construct and operate < WES.

Without those limitations, Codington County would be the wild

wild west 61 it relates tO WESs, just like Campbell County.

Plaintiffs? theory SEEMS tO be that, because Codington County

requires HZOI Of those Proposing tO construct and operate < WES,

it is violating their property rights.

Regardless Of how novel plaintiffs t1T tO be with their

pleadings and argument, this lawsuit needs tO be SEER for what it

really is an untimely end?run tO the statutory procedure for

challenging < CUP . It should be dismissed.

REPLY T PLAINTI FFS '

A. The Court lacks jurisdiction ove I petitioners? untimely
challenge to the Board of Adjustment? s decision.

There is < 1f?<31S the Legislature created specific,

mandatory ways for those who claim tO be aggrieved bY < Board Of

Adjustment? s zoning decisions tO challenge such decisions. If

petitioners are allowed tO proceed with their current lawsuit and

OO348762.T / 1 2
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plans for a wind energy system ("WESu), thereby bestowing upon 

Crowned Ridge a de facto easement to burden plaintiffs' property . 

I t is a legal theory that is not s uppo rted by any decisional law 

whatsoever. 

It also makes no sense. Codington County has enacted 

zoning regulations that place limitations on what plaintiffs' 

neighbors can do with their prope r ties, and some of tho se 

limitations relate to the ability to constr uct and operate a WES. 

Without those limitations, Codington County would be the wild 

wi ld west as it r elat es to WESs, j u s t like Campbell County. 

Plaintiffs' theory seems to be that, because Codington County 

requi r es more of those p r oposing to const r uct and oper ate a WES, 

it i s v iolat ing the ir p r operty rights. 

Regardle ss o f how novel plaint if fs t ry t o b e wi t h t h e ir 

p lead i ngs a nd arg ument, t his lawsui t needs t o b e seen for what i t 

really is - an untimely end-run to the statuto r y p r ocedure for 

challenging a CUP. It should be dismissed. 

REPLY TO PLAINTIFFS' ARGUMENT 

A. The Court lacks jurisdiction over petitioners' untimely 
challenge to the Board of Adjustment's decision. 

There is a reason the Leg i s latu r e created speci f ic, 

mandatory ways for those wh o claim t o b e aggrie v e d by a Boar d o f 

Adjus tment 's zoning decis i ons to c hall enge such decisio ns. I f 

p e titione rs are allowe d to proceed with the ir curre nt l a wsuit a nd 
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collaterally attack the CU through < declaratory judgment

action, D judgment affirming < Board's decision will GVGI be

truly final. And successful CU applicants can HGVGI be

confident that their permit will not be disturbed at S ome later

pOir1t! after theY have expended significant IGSOUICGS O their

conditional USE .

Petitioners argue that theY are not seeking < review Of

the Board's decision tO grant the CUP . (Pet. Brief, pg- 33.)

Petitioners? argument contradicts the Complaint. One need lOOk

D further than the portion Of the Complaint entitled

?Introduction? tO see that theY are challenging the Board's

jurisdiction and authority tO issue the CUP:

19. B this action, Plaintiffs seek < declaratory
judgment, concerning the identified I against
Defendants Codington County and the Board Of
Adjustment, and 61150 Defendants Crowned Ridge I!

Crowned Ridge II and Boulevard, and all others
claiming aI1 interest therein, tO the effect that:

(a) the Board Of Adjustment T16 D lawful: delegated
zoning authority OI jurisdiction, bY terms Of the
Zoning Ordinance, tO consider, determine and issue

< CU tO Defendants Crowned Ridge I and Crowned
Ridge II! under which affirmative rights are
awarded tO make < continuing and long term USE Of

Plaintiffs? real property: which USE in the nature
Of < servitude and ?<31S?IT1?I adverse tO Plaintiffs?

rights 61 fee OWHGI Of property under the law;

(Compl . ? 19.) (Emphasis added.)

Similarly, plaintiffs <31 the Court tO declare that the

Board's grant Of the CU W8 invalid and seek tO enjoin

OO348762.T / 1 3
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collaterally attack the CUP through a declaratory judgment 

action, no judgment affirming a Board's decision will ever be 

truly final. And successful CUP applicants can never be 

confident that their permit will not be disturbed at some later 

point, aft er they have expended significant resources on their 

conditional use. 

Petitioners argue that they are not seeking a review of 

the Board's decision to g rant the CUP. (Pet. Brief, pg. 33.) 

Petitioners ' argument contrad i cts the Complaint. One need look 

no further than the portion of the Complaint entitled 

"Introduct ion" to see that they are challenging the Board's 

jurisdiction and authority to issue the CUP: 

19. By this action, Plaintiffs seek a declaratory 
judgment, concerning the identi f ied CUP, against 
Defendants Codington Coun ty and the Board of 
Adj ustme nt, and also Defend a nts Crowned Ridge I, 
Crowned Ridge II and Boulevard, and all others 
claiming any interest therein, to the effect that: 

(a) the Board of Adj ustme nt has no lawful, de l egat e d 
zoning authority or jurisdiction, by terms of the 
Zoning Ordinance , to consider, determine and issue 
a CUP to Defendants Crowned Ridge I and Cr owned 
Ridge II, unde r which affirmative rights are 
awarded to make a continuing and long term use of 
Plaintiffs' real property, which use in the natur e 
of a servitude and easement adve rse to Plaintiffs' 
rights as fee owners o f property under the l a w; 

(Compl. 'l1 19.) (Emphasis added.) 

Similarly, plaintiffs ask the Court to decl a r e that the 

Board's grant of the CUP was invalid and seek to enjoin 
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construction OI operation Of the WES. (Compl . T 109 (8)-(10) ,

110.) Plaintiffs? ?PraYer for Relief? seeks < declaration

regarding ?the legal QOWG OI jurisdiction Of the Board Of

Adjustment, acting under the provisions Of the Zoning Ordinance,

tO approve and issue < CU in like manner and for such Purposes

rr (Compl . pg- 39.) (Emphasis added.)

The exclusive <31V?I1 bY which plaintiffs can challenge

the Board's ?legal power OI jurisdiction? vis?a?vis < CU is

through < certiorari proceeding. ?The legislature prescribes the

procedure for reviewing the actions Of the county. Review may be

had QnlY bY complyinq with the conditions the legislature

imposes . ? Elliott V. Board Of County Com? IS Of Lake Count X I 2007

S.D. 6! ? 17! 727 N.W.2d 288, 290. SDCL 11-2-61 .1 clearly

prescribes the waY that the Board's decision must be challenged

and is dispositive: ?Any appeal Of < decision relating tO the

grant OI denial Of < conditional USE permit shall be brought

under < Qetitionl duly verified! for < writ Of certiorari

directed tO the approving authority and, notwithstanding aI1

provision Of law tO the contrary, shall be determined under <

writ Of certiorari standard regardless Of the form Of the

approving authority.? (Emphasis added.)

Plaintiffs argue that theY could not have raised their

constitutional rights in < certiorari appeal, Plaintiffs? Brief,

pg- 28, and quote from an excerpt in Judge Spears Memorandum
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construction or operation of the WES. (Compl. ~~ 109 (8)-(10), 

110.) Plaintiffs' "Prayer for Relief" seeks a declaration 

regarding "the legal power or jurisdiction of the Board of 

Adjustment , acting under the provisions of the Zoning Ordinance, 

to approve and issue a CUP in like manner and for such purposes . 

,, (Compl. pg. 39.) (Emphasis added.) 

The exclusive avenue by which p laintiffs can challenge 

the Board's "legal power or jurisdiction" vis-a-vis a CUP is 

through a certiorari proceeding. "The legislature p rescribes t he 

procedure for reviewing the actions of the county. Review may be 

had only by complying with the conditions the legislature 

imposes." Elliott v. Board of County Com' rs of Lake County, 2007 

S.D. 6, ~ 17, 727 N.W.2d 288, 290. SDCL 11-2-61.1 clearly 

prescribe s the way that the Board's decision must be challenged 

and is dispositive: "Any appeal of a decision relating to the 

g rant or denial of a conditional use permit shall be brought 

under a petition, duly verified, for a writ of certiorari 

directed t o the approving authority and, notwithstanding any 

provision of law to the contrary, shall be determined unde r a 

writ of certiorari standard regardless of the form of the 

approving authority." (Emphasis added.) 

Plaintiffs argue that the y could not have raised their 

constitutional rights in a certiorari a ppeal, Plaintiffs' Br i e f, 

pg. 28, and quote from an excerpt in Judge Spears Memorandum 
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Decision in which he referred tO Wedel V. Beadle E cOmm'H!

2016 S.D. 59, 884 N.W.2d 755. Wedel had nothing tO do with

constitutional rights. It had tO do with Beadle County failing

tO follow PIOper statutory procedures when it enacted its zoning

ordinance. Because its ordinance W8 not pIOperly enacted, the

South Dakota Supreme Court agreed with the Circuit Court that the

Board Of Adjustment lacked jurisdiction tO approve < CUP .

However, because the Circuit Court went < step further than

reversal and struck down the zoning ordinance, the Court reversed

O that issue.

In other instances, litigants have raised challenges

relating tO the alleged violation Of their constitutional rights

and OUI supreme court T16 HGVGI expressed < reservation about

ruling O such issues in the COI'1t?Xt Of < writ Of certiorari

appeal. See Grant Cnty. Concerned Citizens V. Grant Cnty. Bd. Of

Adjustment, 2015 S.D. 54! ? 29, 866 N.W.2d 149, 159 (due

process); Tibbs V. Moody Cnty. Bd. Of cOmm| 2014 S.D. 44! ? 9!

851 N.W.2d 208, 212 (equal protection); Armstrong V. Turner Cnty.

Bd. Of Adjustment, 2009 S.D. 81, ? 19, 772 N.W.2d 643, 651 (due

process) - Indeed, under < certiorari review, the Court is

charged with evaluating the legality Of the Board's decision. If

the Board's decision violates < litigant?s constitutional riqht$r

it would seem tO ipso f3CtO be illegal and beyond the

jurisdiction Of the Board.
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Decision in which he referred to Wedel v. Beadle Cty. Comm'n, 

2016 S.D. 59, 884 N.W.2d 755 . Wedel had nothing to do with 

constitutional rights. It had to do with Beadle County failing 

to follow proper statutory procedures when it enacted its zoning 

ordinance. Because its o r dinance was not properly enacted, the 

South Dakota Supreme Cour t agreed with the Circuit Court that the 

Board of Adjustment lacked jurisdiction to approve a CUP. 

However, because the Circuit Court went a step further than 

reversal and struck down the zon i ng ordinance, the Court reve rsed 

on that issue. 

In other instances, litigants have raised challenges 

relating t o the alleged violation of thei r constitutional r ights 

and our supreme court has never expressed a reservation about 

ruling on such issues in the context of a writ of certiorar i 

appeal. See Grant Coty. Concerned Citizens v. Grant Coty. Bd. of 

Adjustment , 2015 S . D. 54, ~ 29 , 866 N.W.2d 149, 159 (due 

process); Tibbs v. Moody Coty. Bd. of comm'rs, 2014 S.D. 44, ~ 9, 

851 N.W.2d 2 08, 212 (equal protection); Ar mstrong v. Turne r Coty. 

Bd. of Adjustment, 2009 S. D. 81, ~ 19, 772 N.W.2d 6 43 , 651 (due 

process). Indeed, under a certior ari review, the Court is 

charged wi t h evaluating the legality of the Board's decision. If 

the Board's decision violates a litigant's constitutional r i ghts, 

it would seem to i pso facto be illegal and beyond the 

jurisdiction of the Board. 
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The time tO challenge the Board's decision regarding

the CU expired long ago . Insofar 61 this lawsuit seeks tO

disturb the Board's decision, it should be dismissed under SDCL

15-6-12 (b) (1) -

B. Petitioners? constitutional theories are legallY infirm.

Petitioners present absolutely D legal authority that

supports their theory that < zoning ordinance that imposes

restrictions O < WE is the equivalent Of the County OI the

Board granting < de f3CtO ?<31S?IT1?I OVGI neighboring properties OI

Otherwise effecting < taking Of their property rights.

The Seventh Circuit Court Of Appeals addressed similar

contentions in Muscarello V. Ogle County Bd. Of cOm_mr 610 F.3d

416 (7th Cir. 2010) , and Muscarello V. Winnebago County Bd.r 702

F.3d 909 (7% Cir. 2012). Much like plaintiffs here, MS.

Muscarello W8 < ?pertinacious fO? Of wind farms _ /1 Muscarello V.

Winnebago County Bd. at 912 . In ?<31 case, Muscarello raised <

number Of COHCGIDS about the effects from < wind farm S ome daY

occupyinq the land adjacent tO her property: including shadow

flicker and noise. She alleged takings and other constitutional

theories in ?<31 case, and, in ?<31 case, her claims were

rejected.

Muscarello V. Ogle County Bd. Of Comm? IS bears the

strongest similarity tO this C6186 Under the County's amended

zoning ordinance, < wind farm obtained < special USE permit tO
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The time to challenge the Board's decision regarding 

the CUP expired long ago. Insofar as this lawsuit seeks to 

disturb the Board's decision, it should be dismissed under SDCL 

15-6-12 (b) (1). 

B. Petitioners' constitutional theories are legally infirm. 

Petitioners present absolutely no legal authority that 

supports t heir theory that a zoning ordinance that imposes 

restrictions on a WES is the equivalent of the County or the 

Board granting a de facto easement over neighboring properties or 

o t herwise effecting a taking of their property rights. 

The Seventh Ci r c uit Cour t o f Appeals addressed similar 

contentions in Muscarello v. Ogle County Bd. of Comm'rs, 61 0 F.3d 

416 (7th Cir. 201 0 ), and Muscar ello v. Winnebago County Bd., 702 

F.3d 909 (7 t h Cir. 2012). Much like plaintiffs here, Ms. 

Muscarello was a "pertinacious foe of wind farms. " Muscarello v. 

Winnebago County Bd. at 912. In each case, Muscarello raised a 

number of concerns about the effects from a wind fa r m some day 

occupying the land adjacent to he r property, including shadow 

flicker and noise. She alleged taking s and other constitutional 

theories i n each case, and, in each case, her claims were 

r e j e c ted. 

Muscarello v. Ogle County Bd. of Comm'rs bears the 

strongest similarity to this case. Under the County's amended 

zoning ordinance , a wind farm obtained a special use permi t to 
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build 40 wind turbines, S ome Of which were slated for land

adjacent tO MS. Muscarello?s land. She sued 42 defendants,

including the county, various county officials and the wind

developer. She claimed, inter alia, that the county's decision

tO grant < permit tO the wind developer constituted < taking Of

her property without just compensation. The district court

dismissed her claim, and the Seventh Circuit affirmed:

Muscarello would have U turn land?use law O its head
bY accepting the proposition that < regulatory taking

OCCUIS whenever < governmental entity lifts <
restriction O someone? s USE Of land. W see D

warrant for such < step"

Id. at 421?22 (emphasis in original) .

In Muscarello V. Winnebago County Bd.r the plaintiff

brought < lawsuit against the County Board, the County Zoning

Board Of Appeals, and < number Of county officials, attacking <

2009 amendment tO < County's zoning ordinance that made wind

farms < permitted USE . Before the amendments Of the Winnebago

County ordinance, < property OWHG had tO obtain < special?use

permit for < wind farm. The amendments made wind farms <

?permitted use,? which meant that QnlY < zoning clearance

(showing compliance with the zoning code) and < building permit

were needed tO construct < wind farm. Justice POSHGI rejected

MS. Muscarello?s various constitutional theories, and reasoned

that MS. Muscarello W8 simply tryinq tO turn < nuisance claim

against the neighbor into < constitutional claim. ? Steppinq down

OO348762.T / 1 7

Filed: 12/2/2019 1:05 IN CST Codington County, South Dakota 14ClV19-000303

build 40 wind turbines, some of which were slated for land 

adjacent t o Ms. Muscarello's land. She sued 42 defendants, 

including the county, various county officials and the wind 

developer. She claimed, inter alia, t hat the county's decision 

to grant a permit to the wind developer constituted a taking of 

her property without just compensation. The district court 

dismissed her claim, and the Seventh Circuit affirmed: 

Muscarello would have us turn land-use law on its head 
by accepting the proposition that a regulatory taking 
occurs whenever a governmental entity lift s a 
restriction on someone's use of land. We see no 
warrant for such a step. 

Id. at 421-22 (emphasis in original) 

In Muscarello v. Winnebago County Bd., the plaintiff 

brought a lawsuit against the County Board, the County Zoning 

Board of Appeals, and a number of county officials, attacking a 

2009 amendment to a County's zoning ordinance that made wind 

farms a permit ted use. Before the amendment s of t he Winnebago 

County ordinance, a property owner had to obtain a special-use 

permit for a wind f arm. The amendment s made wind farms a 

"permitted use," which meant that only a zoning clearance 

(showing compliance with the zoning code) and a building permit 

were needed to construct a wind farm. Justice Posner rejected 

Ms. Muscare llo's various constitutional the orie s, and reasone d 

that Ms. Muscar ello was simply t r ying to tur n a nuisance claim 

against the neighbor into a constitutional claim. "Stepping down 
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from the dizzyinq heights Of constitutional law, we can 1f?St<31t?

the plaintiff's contention 61 simply that < wind farm adjacent tO

her property would be < nuisance. That is < ITIOI sensible

conceptualization Of her claim than supposinq 61 she does that

she T16 < property right in her neighbors? USE Of their lands.?

Muscarello V. Winnebago Cnty. Bd.r 702 F.3d at 914. Ultimately,

Justice POSHGI concluded:

There iSr in sum, D merit tO the plaintiff's claim
that the ordinance 61 amended in 2009 violates her

constitutional rights. It is < modest legislative
encouragement Of wind farming and is within the

constitutional authority, state 61 well 61 federal, Of
< local government.

Id. at 915.

Conceptually, plaintiffs? contentions in this C618 are

weaker than those made bY MS. Muscarello in her C618 against

Winnebago County and its officials that failed tO state < claim.

MS. Muscarello claimed that the county tOOk legislative actions

that made it easier for neighboring properties tO obtain <

permit: and thereby effected < taking! damaged her property: OI

Otherwise assaulted her constitutional rights 61 < landowner.

The appellate courts disagreed, and concluded that the

legislative OI adjudicative actions Of county government did not

impact MS. Muscarello?s constitutional rights.

Here, Codington County T16 legislatively determined

that < WE should be deemed < conditional USE that must meet <

litany Of criteria before approval can be granted. The County

OO348762.T / 1 8
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from the dizzying heights of constitutional law, we can restate 

the plaintiff's contention as simply that a wind fa r m adjacent to 

her property would be a nuisance. . That is a more sensible 

conceptualization of her claim than supposing as she does that 

she has a property right in her neighbors' use of their lands." 

Muscarello v. Winnebago Cnty. Bd., 702 F.3d at 914. Ultimately , 

Justice Posne r concluded: 

There is, in sum, no merit to the plaintiff's claim 
that the ordinance as amended in 2009 v i olates her 
const itutional rights. It is a modest legislative 
encouragement of wind farming and is within the 
const itutional authority, state as well as federal, of 
a local government. 

Id. at 915. 

Conceptually, plaintiffs' contentions in this case are 

weaker than those made by Ms. Muscarello in her case against 

Winne bago County and its officials that fail e d to state a claim. 

Ms. Muscarello claimed that the county took legislative actions 

that made it easier for neighboring prope r ties to obtain a 

permit, and t hereby effected a taking , damaged her property, or 

otherwise assaulted her constitutional rights as a landowne r . 

The appellate courts disagreed, and concluded t hat the 

legislative or adjudicative actions of county government did not 

impact Ms. Muscarello's constitutional rights. 

Here, Codington County has legislatively determined 

that a WES should be deeme d a conditional use that must meet a 

litany of criteria before approval can be granted. The County 
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T16 the statutory authority tO ?I1<31 zoning ordinances and

prescribe standards and guidelines tO evaluate Proposed land

USES . SDCL 11?2?13; SDCL 11?2?17 .3; 11?2?17 .4 . In doing SO! the

County is restricting < landowner?s ability tO USE his OI her

land 61 he OI she pleases. With specific regard tO < WES, in

2018, the County enacted Ordinance #68, which included provisions

that set additional restrictions 61 tO shadow flicker. It

actually made it GVG harder tO ?Jet < permit for < WES_ This

makes plaintiffs? claim ITIOI dubious than those Of MS. Muscarello

in her dismissed lawsuits.

Plaintiffs mainly target the heightened shadow flicker

requirements 61 the SOUICG Of their complaints. Their argument

portrays the Board 61 SOIT1?hO licensing Crowned Ridge tO maintain

< nuisance. This is not the C6186 The County T16 the statutory

prerogative tO adopt zoning regulations and regulate certain land

uses, and it is doing SO. B reading the relevant portions Of

Ordinance #68, it is clear that the County is placing < burden O

applicants tO comply with < condition that theY Otherwise would

not have tO comply with, not granting the applicant S ome form Of

permission:

13. Flicker Analysis. A Flicker Analysis shall include
the duration and location Of flicker potential for all

1Plaintiffs? portrayal Of the purposeful timing Of the
Crowned Ridge application O the heels Of the ?I1<31CtIT1?I Of
Ordinance #68 makes D SGHS at all. why would < developer wait

around until HZOI regulations were in place tO seek aPPIOva1?

OO348762.T / 1 9
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has the s t atutory authority to enact zoning ordinances and 

prescribe standards and guidelines to evaluate proposed land 

uses. SDCL 11-2-13; SDCL 11-2-17.3; 11-2-17. 4 . In doing so, the 

County is restricting a landowner's ability to use his or he r 

land as he or she pleases. With specific r egard to a WES, in 

2018, the County enacted Ordinance #68, which included provisions 

that set additional restr ictions as to shadow flicker. It 

actually made it even harder to get a permit for a WES. 1 This 

makes plaintiffs' claim more dubious than those of Ms. Muscarello 

in he r dismissed lawsuits. 

Plaintiffs mainly target the heightened shadow flicker 

r equirements as the sour ce of thei r complaints. Their argument 

portrays t he Board as somehow licensing Cr owned Ridge to maintain 

a nuisance. This is not the case. The County has the statutory 

prerogative to adopt zoning regulations and regulate certain land 

uses, and it is doing so. By reading the relevant portions of 

Ordinance #68, it is clear that the County is placing a bur den on 

applicants to comply with a condition that they otherwise would 

not have t o comply with, not granting the applicant some fo r m of 

permission: 

13. Flicker Analysis. A Flicker Analysis shall include 
the duration and location of flicker potential for all 

1 Plaintiffs ' portrayal of the purposeful timing of t he 
Crowned Ridge application on the heels of the enactment of 
Ordinance #68 makes no sense at all. Why would a developer wait 
around unt il more r e gulations were in place to seek approval? 
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schools, churches, businesses and occupied dwellings
within < OR (1) mile radius Of ?<31 turbine within <
Project. The applicant shall provide < site map

identifying the locations Of shadow flicker that may be
caused bY the Project and the expected durations Of the
flicker at these locations from sun?rise tO SUI1?S?t

OVGI the COUISG Of < Year, The analysis shall account
for topography but not for obstacles such 61 <31CC?SSO1f

structures and TZIGGS Flicker at a1'1 receptor shall not
exceed thirty (30) hours Per Year within the analysis

area .

(Compl . T71.) (Emphasis added.)

AS Justice POSHGI noted, if plaintiffs believe an

adjacent wind tower is < nuisance, theY are free tO SU and make

that assertion. But the plaintiffs do not state < claim against

the County OI the Board when theY assert that the County tOOk aI1

adverse action 61 tO their property rights.

One T16 tO <31 where plaintiffs? theory ends. If the

County lacks the legislative authority tO regulate shadow flicker

produced bY WESs, and the Board lacks the adjudicative authority

tO grant CUPs tO WESs that meet the Ordinance?s requirements,

what ?lS? must be jettisoned from the zoning ordinance for the

protection Of neighboring property Owners? rights? CAFOs produce

smells that have < tendency tO impact neighbors. Should the Board

D longer require the planting Of TZIGG and Shrubs around CAFOs ,

OI prohibit the spreading Of manure O certain days, for fear

that bY doing SO! theY are Putting their stamp Of approval O the

CAFO? s emission Of odor tO the detriment Of neighboring property

rights? IS the approval Of such < land USE < taking Of

OO348762.T / 1 1
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schools, churches, businesses and occupied dwellings 
within a one (1) mile radius of each turbine within a 
project. The applicant shall provide a site map 
ident ifying the locations of shadow flicker that may be 
caused by the project and the expected durations of the 
flic ker at these locations f r om sun- r ise to sun-set 
over the course of a year. The analysis shall account 
for t opography but not for obstacles such as accessory 
structures and trees. Flicker at any receptor shall not 
exceed thirty (30) hours per year within the analysis 
area. 

(Compl. 'l171.) (Emphasis added.) 

As Justice Posner noted, if plaintiffs believe an 

adjacent wind tower is a nuisa nce, they a re free to sue and make 

t hat assertion. But the plaintiffs do not state a claim against 

the County or the Board when they assert that the County took any 

adverse action as t o their property rights. 

One has to ask where plaintiffs' theory ends. If the 

County lacks the legislative authority to r egulate shadow flicker 

produced by WESs, and the Board lacks the adjudicative author ity 

to grant CUPs to WESs that meet the Ordinance's requirements, 

what else must be jettisoned from the zoning ordinance for the 

protection of neighboring property owners' rights? CAFOs produce 

smells t hat have a tendency to impact neighbors. Should the Board 

no longer require the planting of trees and shrubs around CAFOs, 

or prohibit t he spreading of manure on certain days, for fear 

that by doing so, they are putting their stamp of approval on the 

CAFO's emission of odor to the detriment of neighboring property 

rights? Is the approval of such a land use a taking of 
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neighbors? property because Of the ?effects? CAFOs may disperse

and SC<31tt?1f outward? Of COUISG not . It is legitimate exercise

Of the County's zoning authority, just 61 limiting shadow flicker

is here.

CONCLUS ION

N matter how many Pages plaintiffs USE tO berate the

? NARU B6811 Practices,? and D matter how colorful their

analogies about loading manure into bags, plaintiffs are TZ late

tO challenge the Board's decision tO grant the I and their

claims regarding the constitutionality Of the County and Board

actions are legally untenable. Dismissal is appropriate.

Respectfully submitted this 2n daY Of December, 2019.

RICHARDSON, WYLY WISE, SAUC
& HIEB, LLP

B /s/ Zachary W Peterson
Attorneys for Codington

County Defendants

One Court Street
POSt Office Box 1030

Aberdeen, S 57402?103O
Telephone NO. 605-225-6310
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neighbors' property because of the "effects" CAFOs may disperse 

and scatter outward? Of cour se not. It is legitimate exe r cise 

of the County's zoning authority, j ust as limiting shadow flicker 

is here. 

CONCLUSION 

No matter how man y pages plaintiffs use to berate the 

"NARUC Best Practices," and no matter how colorful their 

analogies a bout load ing manure i nto bags , plainti ffs are too late 

to challenge the Board's decision to grant the CUP, and thei r 

c l a i ms r egar ding the constit utionality o f the County a nd Boar d 

actions are legally untenable. Dismissal i s appropriate. 

Respec tfully submitted this 2nd day of De cembe r , 2019. 
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RICHARDSON, WYLY, WISE, SAUCK 
& HIEB, LLP 

By ___ ~/ _s~/ _Z_a_c_h_a_ r ~y_W_._P_e_t_e_r_s_o_n __ _ 
Attorneys for Codington 
County Defendants 

One Court Street 
Post Office Box 1030 
Abe r deen, SD 574 02-1 03 0 
Telephone No. 605 - 225 - 6310 
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CERT I FI CATE OF SERVICE

The undersigned, OR Of the attorneys for Defendants
Codington County and Codington County Board Of Adjustment, hereby

certifies that O the 2n daY Of December, 2019, < true and
correct copy Of REPLY Iiliil?lil |?| SUPPORT OF DEFENDANTS COD INGTON

COUNT Mlill COD INGTON COUNT BOAR OF ADJUSTMENT? S MOTION T
DISMISS W8 served electronically through the Odyssey file and

SGIVG system OH

(AJ@AJSwanson . com)
Mr. A.J. Swanson
Arvid J. Swanson, P.C.
Attorney at Law

(mschumacher@1ynnjackson . com)
Mr. Miles F. Schumacher
Lynn I Jackson, Shultz & Lebrun, P.C.

Attorneys at Law

(Kristen.edwards@state.sd.us)
(Amanda . reiss@state . sd.us)

Kristen N. Edwards, 4124
Amanda M. Reiss, 4212

Special Assistant Attorneys General
South Dakota Public Utilities Commission

/s/ Zachary W Peterson
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CERTIFICATE OF SERVICE 

The undersigned, one of the attorneys fo r Defendant s 
Codington County and Codington County Boar d of Adjustment, hereby 
certifies that on the 2nd day of December, 2019, a true and 
correct copy of REPLY BRIEF IN SUPPORT OF DEFENDANTS CODINGTON 
COUNTY AND CODINGTON COUNTY BOARD OF ADJUSTMENT'S MOTION TO 
DISMISS was se r ved electr onically through the Odyssey file and 
serve syst em on: 

(AJ @AJSwanson.com) 
Mr. A.J. Swanson 
Arvid J. Swanson, P.C. 
At torney at Law 

(mschumacher@lynnjackson.com) 
Mr. Miles F. Schumacher 
Lynn, Jac kson, Shultz & Lebrun, P.C. 
At torneys at Law 

(Kristen.edwards@state.sd.us) 
(Amanda . reiss@state.sd.us) 
Kristen N. Edwards, 412 4 
Amanda M. Reiss, 4212 
Special Assistant Attorneys General 
South Dakota Public Utilities Commission 

/s/ Zachary W. Peterson 
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STATE OF SOUTH DAKOTA IN CIRCUIT COURT

COUNTY OF CODINGTON THIRD JUDICIAL DISTRICT

TIMOTHY LINDGREN and LINDA 14 CIV. 19-303

LINDGREN,

Plainti?s,

VS

CODINGTON COUNTY, a political
DEFENDANTS CROWNED

subdivision of the State of South Dakota,
RIDGE

?%?f\35
II

LIE
AND

CODINGTON COUNTY BOARD OF
BOULEVARD

1???5c?11??izE

ADJUSTMENT, an ag?nCy 0fC0dingt0n
LLC?S BRIEF

-

County, having issued L certain IN REPLY PLAINTIFFS? BRIEF
Conditional Use Permit, # C U01 8-007,

IN OPPOSITION TO
CROWNED RIDGE WIND, LLC,

DEFENDANTS? MOTION TO
CROWNED RIDGE WIND II, LLC,

DISMISS
BOULEVARD ASSOCIATES, LLC,

all other Persons having present or future

interests in #CU0l8-007, and

SOUTH DAKOTA PUBLIC UTILITIES

COMMISSION, having issued L certain
Facility Siting Permit, Docket ELI 9-003,

and all other Persons having

present or future interest in L certain
Energy Facility Permit issued by the

South Dakota Public Utilities Commission

in Docket ELI 9-003,

Defendants.

Defendants, Crowned Ridge Wind, LLC, Crowned Ridge Wind II, LLC, and

Boulevard Associates, LLC (collectively ?Crowned Ridge?) by and through their

1
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STATE OF SOUTH DAKOTA 

COUNTY OF CODINGTON 

TIMOTHY LINDGREN and LINDA 
LINDGREN, 

Plaintiffs, 

vs. 

CODINGTON COUNTY, a political 
subdivision of the State of South Dakota, 
CODINGTON COUNTY BOARD OF 
ADnJSTMENT, an agency of Codington 
County, having issued a certain 
Conditional Use Permit, # CU018-007, 
CROWNED RIDGE WIND, LLC, 
CROWNED RIDGE WIND II, LLC, 
BOULEVARD ASSOCIATES, LLC, 
all other Persons having present or future 
interests in #CU0 18-00 7, and 
SOUTH DAKOTA PUBLIC UTILITIES 
COMMISSION, having issued a certain 
Facility Siting Permit, Docket EL19-003, 
and all other Persons having 
present or future interest in a certain 
Energy Facility Permit issued by the 
South Dakota Public Utilities Commission 
in Docket EL19-003, 

Defendants. 

IN CIRCUIT COURT 

THIRD nJDICIAL DISTRICT 

14 CIV. 19-303 

DEFENDANTS CROWNED 
RIDGE WIND, LLC, CROWNED 

RIDGE WIND II, LLC, AND 
BOULEY ARD ASSOCIATES, 

LLC'S BRIEF 
IN REPLY PLAINTIFFS' BRIEF 

IN OPPOSITION TO 
DEFENDANTS' MOTION TO 

DISMISS 

Defendants, Crowned Ridge Wind, LLC, Crowned Ridge Wind II, LLC, and 

Boulevard Associates, LLC (collectively "Crowned Ridge"), by and through their 

1 
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attorneys of record, respectfully submit this Brief in Reply to Plaintiffs? Brief in

Opposition to Defendants? Separate Motions to Dismiss. Crowned Ridge fu?her joins

the reply briefs ?led by the other named defendants in this matter, and adopts and

incorporates their arguments and authorities.

Plaintiffs? Brief is replete With semantic parlor tricks and rhetorical sleights of

hand, all of which aPP6ar calculated to engender its OWI peculiar form of P0pu1ism,

which in turn drives aWay the better angels of sound legal analysis. In sum, the

arguments advanced in opposition to Defendants? Separate Motions to Dismiss constitute

nothing IHOT than an intellectual gamg of Three-card Monte, and W respectfully ask this

Cou? to st?p away from the cardboard box around which Plaintiffs have forced U all to

gather.

Crowned Ridge is before this Cou? OI 3 Motion to Dismiss which seeks to

dispose of Plaintiffs? Complaint based upon SDCL ?? 15-6-12(b)(1) and (5)- As stated in

its Brief in Suppo?, 3 motion to dismiss under any of the subsections of SDCL ? 15-6-

12(b) ?tests the legal suf?ciency of the pleading= not the facts which suppo? it. S tathis V

M073 Indian School, 2019 S.D.33, ? 13, 930 N.W.2d 653, 658. As such, Crowned Ridge

echoes the PUC?s obj ection to the inclusion of the various attachments included Within

Plaintiffs latest submission to the Cou? and endeavors to limit its Motion to Dismiss to

the four COITIG of Plaintiffs? Complaint.

2
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attorneys of record, respectfully submit this Brief in Reply to Plaintiffs' Brief in 

Opposition to Defendants' Separate Motions to Dismiss. Crowned Ridge further joins 

the reply briefs filed by the other named defendants in this matter, and adopts and 

incorporates their arguments and authorities. 

Plaintiffs' Brief is replete with semantic parlor tricks and rhetorical sleights of 

hand, all of which appear calculated to engender its own peculiar form of populism, 

which in tum drives away the better angels of sound legal analysis. In sum, the 

arguments advanced in opposition to Defendants' Separate Motions to Dismiss constitute 

nothing more than an intellectual game of Three-card Monte, and we respectfully ask this 

Court to step away from the cardboard box around which Plaintiffs have forced us all to 

gather. 

Crowned Ridge is before this Court on a Motion to Dismiss which seeks to 

dispose of Plaintiffs' Complaint based upon SDCL §§ 15-6-12(b)(l) and (5). As stated in 

its Brief in Support, a motion to dismiss under any of the subsections of SDCL § l 5-6-

12(b) "tests the legal sufficiency of the pleading, not the facts which support it. Stathis v. 

Mary Indian School, 2019 S.D.33, iJ 13, 930 N.W.2d 653, 658. As such, Crowned Ridge 

echoes the PU C's objection to the inclusion of the various attachments included within 

Plaintiffs latest submission to the Court and endeavors to limit its Motion to Dismiss to 

the four comers of Plaintiffs' Complaint. 
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ADMINISTRATIVE AND PROCEDURAL HISTORY REDUX

From Crowned Ridge?s perspective, an abbreviated procedural history of this C21

merits repetition at this juncture. In 2018, Codington County amended its Zoning

ordinance (?CZO,,)? and in doing SQ adopted standards and specifications for permitting

Wind energy systems Within the unincorporated EH6 under its jurisdiction. Codington

County? s legislative actions WCT based upon and in accordance With the powers

conferred upon it by the South Dakota Legislature, such being codi?ed in SDCL Ch. 1 1

2. As 3 legislative bQdy Codington County determined that these Zoning changes WCT

consistent With and in fu?herance of the policies set fo?h in the Comprehensive Land

Use Plan (?CLUP?) it had adopted for itself pursuant to and in accordance With the

powers conferred upon it by the South Dakota Legislature. In the absence of public

referendum and upon the effectiveness of those Zoning chang?s, Crowned Ridge tendered

its application for 3 conditional US permit (?CUP?) for 3 Wind energy system based upon

and in accordance With the CZO. Based upon and in accordance With the procedural and

substantive requirements of the CZO, the Codington County Board of Adjustment

(?BOA?) exercised its quasi-judicial authority and issued 3 CUP. It did S after having

conducted the requisite public hearings, applying the requisite criteria and standards,

balancing competing interests, and exercising its sound, reasoned discretion in

administering the ZO, all of which WEI based upon and in accordance With the statutory

powers conferred upon it by Codington County and the South Dakota State Legislature.

3
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ADMINISTRATIVE AND PROCEDURAL HISTORY REDUX 

From Crowned Ridge's perspective, an abbreviated procedural history of this case 

merits repetition at this juncture. In 2018, Codington County amended its zoning 

ordinance ("CZO"), and in doing so, adopted standards and specifications for permitting 

wind energy systems within the unincorporated area under its jurisdiction. Codington 

County' s legislative actions were based upon and in accordance with the powers 

conferred upon it by the South Dakota Legislature, such being codified in SDCL Ch. 11-

2. As a legislative body, Codington County determined that these zoning changes were 

consistent with and in furtherance of the policies set forth in the Comprehensive Land 

Use Plan ("CLUP") it had adopted for itself pursuant to and in accordance with the 

powers conferred upon it by the South Dakota Legislature. In the absence of public 

referendum and upon the effectiveness of those zoning changes, Crowned Ridge tendered 

its application for a conditional use permit ("CUP") for a wind energy system based upon 

and in accordance with the CZO. Based upon and in accordance with the procedural and 

substantive requirements of the CZO, the Codington County Board of Adjustment 

("BOA") exercised its quasi-judicial authority and issued a CUP. It did so after having 

conducted the requisite public hearings, applying the requisite criteria and standards, 

balancing competing interests, and exercising its sound, reasoned discretion in 

administering the ZO, all of which was based upon and in accordance with the statutory 

powers conferred upon it by Codington County and the South Dakota State Legislature. 
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Having obtained the IICCCSSEI approval from Codington County, Crowned Ridge

next applied to the South Dakota Public Utilities Commission (?PUG?) based upon and in

accordance With the administrative rules and statutory framework adopted by the PUC

and the South Dakota Legislature. In accordance With those rules and statutes, the PUC

issued 3 permit to Crowned Ridge. It did S after having conducted the requisite public

hearings, applying the requisite standards and criteria, balancing competing interests, and

exercising its sound, reasoned discretion in administering the quasi-judicial powers that

had been conferred upon it by the South Dakota Legislature. One should note here that

contrary to Plaintiffs? self-serving characterizations, it is clear by the Af?davit of Eric

Paulson that Plaintiffs? pa?icipation in the PUC?s proceedings WEI nothing sho? of full-

throated and apparently unconstrained by fear of being ?punished? by Applicant.

During the COUT of Crowned Ridge?s rather lengthy administrative journey? the

BOA?s decision to issue the CUP to Crowned Ridge WEI aPP<- in accordance With

SDCL Ch. 11-2. That judicial inquiry sought to determine Whether Codington County

had regularly pursued its authority 3 provided in SDCL ? 21-3 1-8. Upon full hearing

and sound analysis, the circuit cou? determined that it had. In other Words, the circuit

cou? determined that Codington County and its BOA engaged in H act forbidden by

1aW HO did it neglect to do SOIH act required by law. See Adolf v. Grant County Board

0fAa?ustment, et al., 2017 SD 5, ? 7, 891 N.W.2d 377, 381.

It is from this procedural context that Plaintiffs? HO aPP6ar and in curious fashion

ask this Cou? to declare the actions of Defendants illegal but not really, P?rhapg simply

4
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Having obtained the necessary approval from Codington County, Crowned Ridge 

next applied to the South Dakota Public Utilities Commission ("PUC") based upon and in 

accordance with the administrative rules and statutory framework adopted by the PUC 

and the South Dakota Legislature. In accordance with those rules and statutes, the PUC 

issued a permit to Crowned Ridge. It did so after having conducted the requisite public 

hearings, applying the requisite standards and criteria, balancing competing interests, and 

exercising its sound, reasoned discretion in administering the quasi-judicial powers that 

had been conferred upon it by the South Dakota Legislature. One should note here that 

contrary to Plaintiffs' self-serving characterizations, it is clear by the Affidavit of Eric 

Paulson that Plaintiffs' participation in the PUC's proceedings was nothing short of full­

throated and apparently unconstrained by fear of being "punished" by Applicant. 

During the course of Crowned Ridge's rather lengthy administrative journey, the 

BOA's decision to issue the CUP to Crowned Ridge was appealed in accordance with 

SDCL Ch. 11-2. That judicial inquiry sought to determine whether Codington County 

had regularly pursued its authority as provided in SDCL § 21-31-8. Upon full hearing 

and sound analysis, the circuit court determined that it had. In other words, the circuit 

court determined that Codington County and its BOA engaged in no act forbidden by 

law, nor did it neglect to do some act required by law. See Adolf v. Grant County Board 

of Adjustment, et al., 2017 SD 5, ,i 7, 891 N.W.2d 377,381. 

It is from this procedural context that Plaintiffs' now appear and in curious fashion 

ask this Court to declare the actions of Defendants illegal - but not really, perhaps simply 
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collaterally, O something to that effect and if nOL then P?rhapg let U call it 3

?Takings.? Plaintiffs? requested relief aPP6ars premised upon exhaustingly repetitious

rhetorical questioning and 3 rather peculiar dedication to miscon struin g and misapplying

o?hodox ?Takings? jurisprudence.

1 WHAT GIVES CODINGTON COUNTY THE POWER AND AUTHORITY

TO GRANT CROWNED RIDGE A CUP FOR A WIND FARM?

?Counties EH creatures of statute and have H inherent authority. Th?y have ?(?lly

such powers 3 EH expressly conferred by statute and such 3 may be reasonably implied

from those expressly granted.? ? S chafer, et al., V Deuel County Board of

Commissioners, et al. , 2006 SD 106, ? 15, 725 N.W.2d 241, 248 (internal citations

omitted). The South Dakota Legislature has conferred upon counties the power and

authority to determine the IIIEIIIII in which land is utilized Within the incorporated areas

under their respective jurisdictions. That statutory landscape is set fo?h in SDCL Ch. 11-

2. Broadly viewed, that landscape may be described 3 such.

Counties EH empowered to Pf?pare and adopt 3 comprehensive land US P1an

SDCL ?? 11-2-11 and 11-2-20. Codington County has done S here. A comprehensive

Plan is, among other things, 3 document that describes the goals, policies, and objectives

of the county board of commissioners. SDCL ? 11-2-1(3) Its Purpose is to protect and

guide the Physical, social, economic, and environmental development of the county.

SDCL ? 11-2-12. Codington County has accordingly made those p01iQy determinations

for itself. To promote health, safety, and general Welfare, and in fu?herance of its stated

5
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collaterally, or something to that effect - and if not, then perhaps let us call it a 

"Takings." Plaintiffs' requested relief appears premised upon exhaustingly repetitious 

rhetorical questioning and a rather peculiar dedication to misconstruing and misapplying 

orthodox "Takings" jurisprudence. 

1. WHAT GIVES CODINGTON COUNTY THE POWER AND AUTHORITY 
TO GRANT CROWNED RIDGE A CUP FORA WIND FARM? 

"Counties are creatures of statute and have no inherent authority. They have 'only 

such powers as are expressly conferred by statute and such as may be reasonably implied 

from those expressly granted.'" Schafer, et al., v. Deuel County Board of 

Commissioners, et al., 2006 SD 106, ,i 15, 725 N.W.2d 241,248 (internal citations 

omitted). The South Dakota Legislature has conferred upon counties the power and 

authority to determine the manner in which land is utilized within the incorporated areas 

under their respective jurisdictions. That statutory landscape is set forth in SDCL Ch. 11-

2. Broadly viewed, that landscape may be described as such. 

Counties are empowered to prepare and adopt a comprehensive land use plan. 

SDCL §§ 11-2-11 and 11-2-20. Codington County has done so here. A comprehensive 

plan is, among other things, a document that describes the goals, policies, and objectives 

of the county board of commissioners. SDCL § 11-2-1(3). Its purpose is to protect and 

guide the physical, social, economic, and environmental development of the county. 

SDCL § 11-2-12. Codington County has accordingly made those policy determinations 

for itself. To promote health, safety, and general welfare, and in furtherance of its stated 
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goals and policies, counties EH authorized by the Legislature to adopt 3 Zoning

ordinance. SDCL ? 11-2-13. Codington County has accordingly done S The Zoning

ordinance may divide the county into districts of such number, shape, and EH6 3 may be

deemed best suited to carry out the Purposes of SDCL Ch. 11-2. SDCL ?1 1-2-14.

Codington County? s ZO has done S accordingly. As P31 of its Zoning PQWG counties

may authorize conditional US of real prOP6TtY SDCL ? 11-2-17.3. Such 3 regulation

shall Specify the aPPfOving authority, each categ0TY of conditional 118 the Zoning

districts in which such conditional USC EH available, and the criteria upon which

applications shall be considered and granted. Id. Codington County has done S

accordingly. A conditional US is any US that ?owing to ce?ain special characteristics

attendant to its operation may be permitted in 3 Zoning district? subject to evaluation and

approval, SDCL ? 11-2-17.4.

Crowned Ridge, in accordance With the requirements of Codington County, has

been granted 3 CUP for the Purpose of constructing 3 Wind farm. B What authority and

upon What law is such an action sanctioned? The South Dakota Legislature 3 set fo?h in

South Dakota Codi?ed Law. The CUP possessed by Crowned Ridge is lawfully

sanctioned by South Dakota Codi?ed Law coupled With the legislative and quasi-judicial

acts of Codington County that ?ow therefrom. These local acts constitute the \/Cry nature

and function of Zoning. If OII WCT to accept Plaintiffs? view, it would be impossible to

P0Pu1ate the variou s Zoning districts Within 3 county? s jurisdiction, 3 it is impossible to

absolutely and completely con?ne the ?effects? of OII land US situated Within OII parcel

6
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goals and policies, counties are authorized by the Legislature to adopt a zoning 

ordinance. SDCL § 11-2-13. Codington County has accordingly done so. The zoning 

ordinance may divide the county into districts of such number, shape, and area as may be 

deemed best suited to carry out the purposes of SDCL Ch. 11-2. SDCL §11-2-14. 

Codington County's ZO has done so accordingly. As part of its zoning power, counties 

may authorize conditional use of real property. SDCL § 11-2-17 .3. Such a regulation 

shall specify the approving authority, each category of conditional use, the zoning 

districts in which such conditional uses are available, and the criteria upon which 

applications shall be considered and granted. Id Codington County has done so 

accordingly. A conditional use is any use that "owing to certain special characteristics 

attendant to its operation may be permitted in a zoning district" subject to evaluation and 

approval. SDCL § 11-2-17.4. 

Crowned Ridge, in accordance with the requirements of Codington County, has 

been granted a CUP for the purpose of constructing a wind farm. By what authority and 

upon what law is such an action sanctioned? The South Dakota Legislature as set forth in 

South Dakota Codified Law. The CUP possessed by Crowned Ridge is lawfully 

sanctioned by South Dakota Codified Law coupled with the legislative and quasi-judicial 

acts of Codington County that flow therefrom. These local acts constitute the very nature 

and function of zoning. If one were to accept Plaintiffs' view, it would be impossible to 

populate the various zoning districts within a county's jurisdiction, as it is impossible to 

absolutely and completely confine the "effects" of one land use situated within one parcel 
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from being perceived from 3 parcel of another. That has IIGV been the rule in South

Dakota. Rather, an essential exercise inherent Within the duties and responsibilities set

fo?h in SDCL Ch. 11-2 is the fashioning of standards and criteria that strike 3 reasonable

balance of contrasted USC and competing interests. Codington County has done S here.

Crowned Ridge urges the Cou? to decline Plaintiffs? invitation to turn the business of

land US regulation OI its head.

?Zoning ordinances must ?nd their justification in the police power exercised in

the interest of the public.? T illo V Cit)? 0fSi0wc Falls, 82 S.D. 4 1 1 415, 147 N.W.2d

128, 130 (8.1). 1966). ?While stability and regularity EH undoubtedly essential to the

operation of Zoning plans, Zoning is by H IIICEII Static ,, Id. ?Property is always subject

to the police power and its exercise With respect to the US of land is likely to affect

adversely the prOP6Tt interests of SOIH OVVHC Id. ?We have thus recognized that

incidental damages to prOP6Tty resulting from the exercise of such power is not 3 taking

of the prOP6Tty entitling 3 prOP6Tty OWIIC to compensation. Id. (internal citation

omitted).

2. UPON WHAT AUTHORITY DOES THE PUC ISSUE ITS PERMIT?

The PUC has siting authority for Wind farms With 3 capacity of 100 megawatts O

IIIOT The SOUIC of its authority may be found in SDCL Ch. 49-41B. In that regard,

SDCL ? 49-41B-1 provides:

[Y] Legislature finds that energy development in South Dakota and the No?hern

Great Plains significantly affects the Welfare of the population, the environmental

quality, the location and growth of industry, and the US of the natural TCSOUTC of

7
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from being perceived from a parcel of another. That has never been the rule in South 

Dakota. Rather, an essential exercise inherent within the duties and responsibilities set 

forth in SDCL Ch. 11-2 is the fashioning of standards and criteria that strike a reasonable 

balance of contrasted uses and competing interests. Codington County has done so here. 

Crowned Ridge urges the Court to decline Plaintiffs' invitation to turn the business of 

land use regulation on its head. 

"Zoning ordinances must find their justification in the police power exercised in 

the interest of the public." Ti/lo v. City of Sioux Falls, 82 S.D. 411, 415, 147 N.W.2d 

128, 130 (S.D. 1966). "While stability and regularity are undoubtedly essential to the 

operation of zoning plans, zoning is by no means static." Id "Property is always subject 

to the police power and its exercise with respect to the use of land is likely to affect 

adversely the property interests of some owners. Id "We have thus recognized that 

incidental damages to property resulting from the exercise of such power is not a taking 

of the property entitling a property owner to compensation. Id (internal citation 

omitted). 

2. UPON WHAT AUTHORITY DOES THE PUC ISSUE ITS PERMIT? 

The PUC has siting authority for wind farms with a capacity of 100 megawatts or 

more. The source of its authority may be found in SDCL Ch. 49-41B. In that regard, 

SDCL § 49-41B- l provides: 

[t]he Legislature finds that energy development in South Dakota and the Northern 
Great Plains significantly affects the welfare of the population, the environmental 
quality, the location and growth of industry, and the use of the natural resources of 
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the state. The Legislature also ?nds that by assuming permit authority, that the

state must also CH that these facilities EH constructed in an orderly and timely

IIIEIIIII S that the energy requirements of the P60131 of the state EH ful?lled.

Therefore, it is IIGCCS to CH SU. that the location, construction, and operation of

energy conversion facilities and transmission facilities will produce minimal

adverse effects OI the environment and upon the citizens of this state by providing

that an energy conversion O transmission facility may not be CO structed O
operated in this state Without ?rst obtaining 3 permit form the Public Utilities

Commission.

Prior to the issuance of 3 permit, the PUC is required to ?nd that the applicant has fully

met its burden of proof. With regard to an applicant? s burden of proof, SDCL ? 49-41B-

22 provides:

[Y] applicant has the burden of proof to establish by 3 preponderance of the

evidence that:

(1) The PY0posed facility will ly With all applicable laws and rules;

(2) The facility will not POS 3 threat of serious injury to the environment

HO to the social and economic condition of inhabitants O expected

inhabitants in the siting EH6 An applicant for an electric transmission

line, 3 solar energy facility, O 3 Wind energy facility that holds 3
conditional US permit from the applicable local units of government is

determined not to threaten the social and economic condition of

inhabitants O expected inhabitants in the siting area;
(3) The facility will not substantially impair the health, safety O Welfare of

the inhabitants; and

(4) The facility will not unduly interfere With the orderly development of

the region With due consideration having been given the views of

governing bodies of affected local units of government. An applicant for

an electric transmission line, 3 solar energy facility, O 3 Wind energy
facility that holds 3 conditional US permit from the applicable local

units of government is in compliance With this subdivision.

Crowned Ridge, in accordance With the requirements of the PUC and the State of

South Dakota, after full contested hearing, has been granted 3 permit for the Purpose of

8
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the state. The Legislature also finds that by assuming permit authority, that the 
state must also ensure that these facilities are constructed in an orderly and timely 
manner so that the energy requirements of the people of the state are fulfilled. 
Therefore, it is necessary to ensure that the location, construction, and operation of 
energy conversion facilities and transmission facilities will produce minimal 
adverse effects on the environment and upon the citizens of this state by providing 
that an energy conversion or transmission facility may not be constructed or 
operated in this state without first obtaining a permit form the Public Utilities 
Commission. 

Prior to the issuance of a permit, the PUC is required to find that the applicant has fully 

met its burden of proof. With regard to an applicant's burden of proof, SDCL § 49-41 B-

22 provides: 

[t]he applicant has the burden of proof to establish by a preponderance of the 
evidence that: 

(1) The proposed facility will comply with all applicable laws and rules; 
(2) The facility will not pose a threat of serious injury to the environment 

nor to the social and economic condition of inhabitants or expected 
inhabitants in the siting area. An applicant for an electric transmission 
line, a solar energy facility , or a wind energy facility that holds a 
conditional use permit from the applicable local units of government is 
determined not to threaten the social and economic condition of 
inhabitants or expected inhabitants in the siting area; 

(3) The facility will not substantially impair the health, safety or welfare of 
the inhabitants; and 

(4) The facility will not unduly interfere with the orderly development of 
the region with due consideration having been given the views of 
governing bodies of affected local units of government. An applicant for 
an electric transmission line, a solar energy facility, or a wind energy 
facility that holds a conditional use permit from the applicable local 
units of government is in compliance with this subdivision. 

Crowned Ridge, in accordance with the requirements of the PUC and the State of 

South Dakota, after full contested hearing, has been granted a permit for the purpose of 

8 
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constructing 3 Wind farm. BY What authority and upon What law is such an action

sanctioned? The South Dakota Legislature 3 set fo?h in South Dakota Codi?ed Law.

3. THE DOCTRINE OF EXACTIONS

To fully appreciate the IIIEIIIII in which Plaintiffs have misconstrued and

misapplied Takings jurisprudence, it is LIIIIICCCSSE to engage in an exhaustive review of

its various lines of inquiry- While Plaintiffs preface their takings claim With 3 nod to the

four o?hodox approaches, their attention aPP6ars settled upon the ?exaction? line of CEIS

ofN0llan V California Coastal Commission, 483 US 825 (1987) and Dolan V Cit)? of

T igard, 5 12 US 374 (1994)- As described by Patricia E. Salkin,

[Y] doctrine of exactions. applies in CEIS in which land US permits EH
conditioned upon compliance With SOIH condition O restriction placed OI land,

such 3 the dedication of 3 po?ion of the pmperty O Payment of impact fees. At 3
minimum, the doctrine of exactions requires that, if government USC the land US
regulatory PTOCC to condition the development of land OI 3 taking of 3 po?ion of

the SZIII pfQp6I'ty> the government has the burden to prove: (1) that there is an
essential n6XuS= between the condition and the government Purpose that would be

served by an outright denial of permission to develop; and (2) that the burden the

exaction imposes OI the prOP6Tty OWIIC is ?roughly propo?ional? to the adverse

impact of the oWner?s PY0posed development OI the general community.

2 Am. Law. Zoning ? 16:8 (5th ed-)-

After setting fo?h select passages from N ollan and Dolan, Plaintiffs go OI to note

that th?y ?Were not the applicant in any application for relief from the Board of

Adjustment and H ? exactm ent? has been made against them by any Zoning authority.?

And With that statement, Crowned Ridge may say it is in accord. Plaintiffs aPP6ar to f?ly

upon 3 loose association of Words and concepts, 3 son of rough propo?ionality of their

9
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constructing a wind farm. By what authority and upon what law is such an action 

sanctioned? The South Dakota Legislature as set forth in South Dakota Codified Law. 

3. THE DOCTRINE OF EXACTIONS 

To fully appreciate the manner in which Plaintiffs have misconstrued and 

misapplied Takings jurisprudence, it is unnecessary to engage in an exhaustive review of 

its various lines of inquiry. While Plaintiffs preface their takings claim with a nod to the 

four orthodox approaches, their attention appears settled upon the "exaction" line of cases 

of Nol/an v. California Coastal Commission, 483 US 825 (1987) and Dolan v. City of 

Tigard, 512 US 374 (1994). As described by Patricia E. Salkin, 

[t]he doctrine of exactions ... applies in cases in which land use permits are 
conditioned upon compliance with some condition or restriction placed on land, 
such as the dedication of a portion of the property or payment of impact fees. At a 
minimum, the doctrine of exactions requires that, if government uses the land use 
regulatory process to condition the development of land on a taking of a portion of 
the same property, the government has the burden to prove: (1) that there is an 
essential nexus" between the condition and the government purpose that would be 
served by an outright denial of permission to develop; and (2) that the burden the 
exaction imposes on the property owner is "roughly proportional" to the adverse 
impact of the owner's proposed development on the general community. 

2 Am. Law. Zoning§ 16:8 (5th ed.). 

After setting forth select passages from Nol/an and Dolan, Plaintiffs go on to note 

that they "were not the applicant in any application for relief from the Board of 

Adjustment and no 'exactment' has been made against them by any zoning authority." 

And with that statement, Crowned Ridge may say it is in accord. Plaintiffs appear to rely 

upon a loose association of words and concepts, a sort of rough proportionality of their 

9 
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OWI devise. As such, Plaintiffs fall far sho? of establishing the doctrine of exactions

should be applied to the C21 at bar. Moreover, Plaintiffs fail to suf?ciently plead facts

that bear any connection to the three remaining lines of Takings inquiry-

CONCLUSION

For the above-stated TCEISOI and for those set fo?h in its Brief in Suppo? of its

Motion to Dismiss, 3 Well 3 those set fo?h by the South Dakota Public Utilities

Commission, Codington County and Codington County Board of Adjustment, Crowned

Ridge respectfully requests that the Cou? grant the Motions to Dismiss and dismiss

Plaintiffs? Complaint (Veri?ed) for Declaratory Judgment and Other Relief, With

prejudice.

Dated this 2n day of December, 20 19.

LYNN, JACKSON, SHULTZ & LEBRUN, P.C.

/s/ Miles F. Schumacher

Miles F. Schumacher

Dana Van Beck Palmer

Michael F. Nadolski

Attorneys for Defendants

110 N. Minnesota Avenue, Suite 400
Sioux Falls, SD 57104

Telephone: (605)332-5999
mschumacher@lynnj ackson .com

dpalmer@1yHHj ackson . com

mnadolski@lynnj ackson .com
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own devise. As such, Plaintiffs fall far short of establishing the doctrine of exactions 

should be applied to the case at bar. Moreover, Plaintiffs fail to sufficiently plead facts 

that bear any connection to the three remaining lines of Takings inquiry. 

CONCLUSION 

For the above-stated reasons, and for those set forth in its Brief in Support of its 

Motion to Dismiss, as well as those set forth by the South Dakota Public Utilities 

Commission, Codington County and Codington County Board of Adjustment, Crowned 

Ridge respectfully requests that the Court grant the Motions to Dismiss and dismiss 

Plaintiffs' Complaint (Verified) for Declaratory Judgment and Other Relief, with 

prejudice. 

Dated this 2nd day of December, 2019. 

LYNN, JACKSON, SHULTZ & LEBRUN, P.C. 

Isl Miles F. Schumacher 
Miles F. Schumacher 
Dana Van Beek Palmer 
Michael F. Nadolski 
Attorneys for Defendants 
110 N. Minnesota Avenue, Suite 400 
Sioux Falls, SD 57104 
Telephone: (605)332-5999 
mschumacher@l ynn jackson .com 
dpalmer@l ynn j ackson .com 
mnadolski@lynnjackson.com 
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CERTIFICATE OF SERVICE

The undersigned hereby ce?i?es that OI December 2, 2019, I caused the foregoing

document to be sent to:

Mr. A.J. Swanson
Arvid J. Swan son , P.C.

27452 482% Ave.

Canton, SD 57013

2 @& SWZ SO .COII

Mr. Jack H. Hieb

Mr. Zachary W. Peterson

Richardson, Wy1Y Wise, Sauck & Hieb

One Cou? St.
Aberdeen, SD 57402

jhieb@1WWsh.com

Z[]6t6fSOI1

Amanda Reiss

Kristen N. Edwards

SD Public Utilities Commission

500 East Capitol Ave.
Pierre, SD 57501

amanda.reiss@state.sd.us

kristen.edWards@state.sd.us

via Notice of Electronic Filing generated by the Odyssey File & Serve system O via first

class mail, P0stage Pf?paid, if not registered for the Odyssey File & Serve system.

Dated this 2n day of December, 20 19.

/s/ Miles F. Schumacher

Miles F. Schumacher

1
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CERTIFICATE OF SERVICE 

The undersigned hereby certifies that on December 2, 2019, I caused the foregoing 

document to be sent to: 

Mr. A.J. Swanson 
Arvid J. Swanson, P.C. 
27452 482nd Ave. 
Canton, SD 57013 
aj@ajswanson.com 

Mr. Jack H. Hieb 
Mr. Zachary W. Peterson 
Richardson, Wyly, Wise, Sauck & Hieb 
One Court St. 
Aberdeen, SD 57 402 
jhieb@rwwsh.com 
zpeterson@rwwsh.com 

Amanda Reiss 
Kristen N. Edwards 
SD Public Utilities Commission 
500 East Capitol Ave. 
Pierre, SD 57501 
amanda.reiss@state.sd.us 
kristen.edwards@state.sd.us 

via Notice of Electronic Filing generated by the Odyssey File & Serve system or via first 

class mail, postage prepaid, if not registered for the Odyssey File & Serve system. 

Dated this 2nd day of December, 2019. 

Isl Miles F. Schumacher 
Miles F. Schumacher 

11 

Filed: 12/2/2019 2:08 PM CST Codington County, South Dakota 14CIV19-000303 



NOTICE OF APPEARANCE AND CERTIFICATE OF SERVICE Page 1 of 3

- Page 336 -

STATE OF SOUTH DAKOTA IN CIRCUIT COURT

COUNTY OF CODINGTON THIRD JUDICIAL DISTRICT

TIMOTHY LINDGREN and LINDA 14 CIV. 19-303

LINDGREN,

Plainti?s,

VS

CODINGTON COUNTY, a political
NOTICE OF APPEARANCE AND

subdivision of the State of South Dakota,

CODINGTON COUNTY BOARD OF

ADJUSTMENT, an ag?nCy 0fC0dingt0n

County, having issued L certain
Conditional Use Permit, # C U01 8-007,

CROWNED RIDGE WIND, LLC,

CROWNED RIDGE WIND II, LLC,

BOULEVARD ASSOCIATES, LLC,
all other Persons having present or future

interests in #CU0l8-007, and

SOUTH DAKOTA PUBLIC UTILITIES

COMMISSION, having issued L certain
Facility Siting Permit, Docket ELI 9-003,

and all other Persons having

present or future interest in L certain
Energy Facility Permit issued by the

South Dakota Public Utilities Commission

in Docket ELI 9-003,

Defendants.

Please take notice that Michael F. Nadolski, of Lynn, Jackson, Shultz & Lebrun,

P.C., hereby makes an appearance 3 attorney for Crowned Ridge Wind, LLC, Crowned

Ridge Wind II, LLC, and Boulevard Associates, LLC, Defendants in the above-entitled

Page 1 of 3
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STATE OF SOUTH DAKOTA 

COUNTY OF CODINGTON 

TIMOTHY LINDGREN and LINDA 

LINDGREN, 

Plaintiffs, 

vs. 

CODINGTON COUNTY, a political 
subdivision of the State of South Dakota, 
CODINGTON COUNTY BOARD OF 
ADnJSTMENT, an agency a/Codington 
County, having issued a certain 
Conditional Use Permit, # CU018-007, 
CROWNED RIDGE WIND, LLC, 
CROWNED RIDGE WIND II, LLC, 
BOULEVARD ASSOCIATES, LLC, 
all other Persons having present or future 
interests in #CU0 18-00 7, and 
SOUTH DAKOTA PUBLIC UTILITIES 
COMMISSION, having issued a certain 
Facility Siting Permit, Docket EL19-003, 
and all other Persons having 
present or future interest in a certain 
Energy Facility Permit issued by the 
South Dakota Public Utilities Commission 
in Docket EL19-003, 

Defendants. 

IN CIRCUIT COURT 

THIRD nJDICIAL DISTRICT 

14 CIV. 19-303 

NOTICE OF APPEARANCE AND 
CERTIFICATE OF SERVICE 

Please take notice that Michael F. Nadolski, of Lynn, Jackson, Shultz & Lebrun, 

P.C., hereby makes an appearance as attorney for Crowned Ridge Wind, LLC, Crowned 

Ridge Wind II, LLC, and Boulevard Associates, LLC, Defendants in the above-entitled 

Page 1 of 3 
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action, and requests that copies of all fu?her pleadings, affidavits O motions in the

above-entitled matter be served upon the undersigned attorney.

Dated this S day of December, 20 19.

LYNN, JACKSON, SHULTZ & LEBRUN, P.C.

BY /s/ Michael F. N adolski

Michael F. Nadolski

110 N. Minnesota Av?, Suite 400
Sioux Falls, SD 57104-6475

605-332-5999
mnadolski@lynnj ackson .com

CERTIFICATE OF SERVICE

The undersigned hereby ce?i?es that OI December 5, 2019, I caused the foregoing

document to be sent to:

Mr. A.J. Swanson
Arvid J. Swan son , P.C.

27452 482% Ave.

Canton, SD 57013

2 @& SWZ SO .COII

Mr. Jack H. Hieb

Mr. Zachary W. Peterson

Richardson, Wy1Y Wise, Sauck & Hieb

One Cou? St.

Aberdeen, SD 57402
jhieb@1WWsh.com

Z[]6t6fSOI1

Amanda Reiss

Kristen N. Edwards

SD Public Utilities Commission

500 East Capitol Ave.
Pierre, SD 57501

amanda.reiss@state.sd.us

kristen.edWards@state.sd.us
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action, and requests that copies of all further pleadings, affidavits or motions in the 

above-entitled matter be served upon the undersigned attorney. 

Dated this 5th day of December, 2019. 

LYNN, JACKSON, SHULTZ & LEBRUN, P.C. 

By: Isl Michael F. Nadolski 
Michael F. Nadolski 
110 N. Minnesota Ave, Suite 400 
Sioux Falls, SD 57104-6475 
605-332-5999 
mnadolski@lynnjackson.com 

CERTIFICATE OF SERVICE 

The undersigned hereby certifies that on December 5, 2019, I caused the foregoing 

document to be sent to: 

Mr. A.J. Swanson 
Arvid J. Swanson, P.C. 
27452 482nd Ave. 
Canton, SD 57013 
aj@ajswanson.com 

Mr. Jack H. Hieb 
Mr. Zachary W. Peterson 
Richardson, Wyly, Wise, Sauck & Hieb 
One Court St. 
Aberdeen, SD 57 402 
jhieb@rwwsh.com 
zpeterson@rwwsh.com 

Amanda Reiss 
Kristen N. Edwards 
SD Public Utilities Commission 
500 East Capitol Ave. 
Pierre, SD 57501 
amanda.reiss@state.sd.us 
kristen.edwards@state.sd.us 
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via Notice of Electronic Filing generated by the Odyssey File & Serve system O via first

class mail, P0stage Pf?paid, if not registered for the Odyssey File & Serve system.

Dated this S day of December, 20 19.

/s/ Michael F. N adolski

Michael F. Nadolski

Page 3 of 3

Filed: 12/5/2019 3:40 IN CST Codington County, South Dakota 14ClV19-000303

via Notice of Electronic Filing generated by the Odyssey File & Serve system or via first 

class mail, postage prepaid, if not registered for the Odyssey File & Serve system. 

Dated this 5th day of December, 2019. 

Isl Michael F. Nadolski 
Michael F. Nadolski 

Page 3 of 3 
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STATE OF SOUTH DAKOTA ) IN CIRCUIT COURT

ZS
COUNTY OF CODINGTON ) THIRD JUDICIAL CIRCUIT

)

TIMOTHY LINDGREN and LINDA ) Case N0. 14CIV1-000303
LINDGREN, )

)
Plainti/fk, )

) ORDER GRANTING DEFENDANT?S

V ) MOTION TO DISMISS

) AND GRANTING MOTION FOR COSTS

CODINGTON COUNTY, 6 political )
subdivision of the State of South Dakota, )
CODINGTON COUNTY BOARD OF )
ADJUSTMENT, 61 ag?ncy of Codi ngton )

County, having issued 6 certain )
Conditional Use Permit, # CUOJ8-007, )
CROWNED RIDGE WIND, LLC, )
CROWNED RIDGE WIND II, LLC, )
BOULEVARD ASSOCIATES, LLC, )

all other Persons having present or future )
interests in #CUO] 8-007, and )
SOUTH DAKOTA PUBLIC UTILITIES )
COMMIS SION, having issued 6 certain )
Facility Siting Permit, Docket EL] 9- )
and )
all other Persons having )
present or future 1' in 6 certai n )
Energy Facility Permit issued by the )
South Dakota Public Utilities Commission )

in )
Docket EL] 9- 003, )

)
Defendants. )

)

Each Defendant having filed motions to dismiss the Plaintiffs? Complaint, to

which Plaintiffs objected, with 3 hearing being held OI December 9; 2019> before the

Court, with A.J. Swanson (appearing OI behalf of Timothy Lindgren and Linda

Lindgren), Kristen N. Edwards and Amanda M. Reiss (appearing OI behalf of South

_1

STATE OF SOUTH DAKOTA 

COUNTY OF CODINGTON 

) 
:ss 
) 

TIMOTHY LINDGREN and LINDA 
LINDGREN, 

Plaintiffs, 

vs. 

CODINGTON COUNTY, a political 
subdivision of the State of South Dakota, 
CODINGTON COUNTY BOARD OF 
ADJUSTMENT, an agency of Codington 
County, having issued a certain 
Conditional Use Permit, # CU018-007, 
CROWNED RIDGE WIND, LLC, 
CROWNED RIDGE WIND II, LLC, 
BOULEVARD ASSOCIATES, LLC, 
all other Persons having present or future 
interests in #CU018-007, and 
SOUTH DAKOTA PUBLIC UTILITIES 
COMMISSION, having issued a certain 
Facility Siting Permit, Docket ELJ 9-003, 
and 
all other Persons having 
present or future interest in a certain 
Energy Facility Permit issued by the 
South Dakota Public Utilities Commission 
in 
Docket ELJ 9-003, 

Defendants. 

) 

IN CIRCUIT COURT 

THIRD JUDICIAL CIRCUIT 

) Case No. 14CIV1-000303 
) 
) 

) ORDER GRANTING DEFENDANT'S 
~ MOTION TO DISMISS 
) AND GRANTING MOTION FOR COSTS 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

Each Defendant having filed motions to dismiss the Plaintiffs' Complaint, to 

which Plaintiffs objected, with a hearing being held on December 9, 2019, before the 

Court, with A.J. Swanson (appearing on behalf of Timothy Lindgren and Linda 

Lindgren), Kristen N. Edwards and Amanda M. Reiss (appearing on behalf of South 

-1-
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Dakota Public Utilities Commission), Miles Schumacher (appearing on behalf of Crowned

Ridge Wind, LLC; Crowned Ridge Wind II, LLC and Boulevard Associates, LLC), and Jack

Hieb (appearing on behalf of Codington County Commission and Codington County Board of

Adjustment), participating,

After hearing arguments of counsel, opposition by Plaintiffs, and having considered the

Written submissions of the parties, for reasons stated in the C0urt?s oral decision and for g00d

C3.U. aPP<- it i hereby

ORDERED, ADJ UDGED, & DECREED, that Defendant South Dakota Public

Utilities C0mmissi0n?s Motion to Dismiss is hereby GRANTED with prejudice. It is

further

ORDERED, ADJ UDGED, & DECREED, that Defendant South Dakota Public

Utilities C0mmissi0n?s Motion for Award of Cost Pursuant to SDCL 21-24-11 is hereby

GRANTED. It is further

ORDERED, ADJ UDGED, & DECREED, that Defendants Crowned Ridge Wind,

LLC, Crowned Ridge Wind II, LLC, and Boulevard Associates, LLC Motion to Dismiss is

hereby GRANTED with Prejudice. It is further

ORDERED, ADJ UDGED, & DECREED, that Defendants Codington County

Commission and Codington County Board of Adjustment?s Motion to Dismiss is hereby

GRANTED with prejudice. It is further

ORDERED, ADJ UDGED, & DECREED, that the above-entitled matter is hereby

DISMISSED with PREJUDICE.

_g

Dakota Public Utilities Commission), Miles Schumacher (appearing on behalf of Crowned 

Ridge Wind, LLC; Crowned Ridge Wind II, LLC; and Boulevard Associates, LLC), and Jack 

Hieb ( appearing on behalf of Codington County Commission and Codington County Board of 

Adjustment), participating. 

After hearing arguments of counsel, opposition by Plaintiffs, and having considered the 

written submissions of the parties, for reasons stated in the Court' s oral decision and for good 

cause appearing, it is hereby 

ORDERED, ADJUDGED, & DECREED, that Defendant South Dakota Public 

Utilities Commission's Motion to Dismiss is hereby GRANTED with prejudice. It is 

further 

ORDERED, ADJUDGED, & DECREED, that Defendant South Dakota Public 

Utilities Commission's Motion for Award of Cost Pursuant to SDCL 21-24-11 is hereby 

GRANTED. It is further 

ORDERED, ADJUDGED, & DECREED, that Defendants Crowned Ridge Wind, 

LLC, Crowned Ridge Wind II, LLC, and Boulevard Associates, LLC's Motion to Dismiss is 

hereby GRANTED with prejudice. It is further 

ORDERED, ADJUDGED, & DECREED, that Defendants Codington County 

Commission and Codington County Board of Adjustment's Motion to Dismiss is hereby 

GRANTED with prejudice. It is further 

ORDERED, ADJUDGED, & DECREED, that the above-entitled matter is hereby 

DISMISSED wit h PREJUDICE. 

-2-
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B THE COURT:

Attest: Signe 12/20/20 122302 P

Zeller, Barbara G;/w?\1-M/W?/""

C|erk:?Deputy ?$@;>FaFnH Means

gt Circuit Court Judge

W .@? W
M

?k? '2?<

_3

Filed O 12/20/2019 CODINGTON County, South Dakota 14C|V1 9-000303

Attest: 
Zeller, Barbara 
CI erk/Deputy 

BY THE COURT: 

Signed : 12/20/2019 12:30:48 PM 

~ 
Honorable Carmen Means 
Circuit Court Judge 

-3-
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STATE OF SOUTH DAKOTA IN CIRCUIT COURT

COUNTY OF CODINGTON THIRD JUDICIAL DISTRICT

TIMOTHY LINDGREN and LINDA Case No. 14CIV19000303

LINDGREN,

Plaintiffs,

VS

CODINGTON COUNTY, G political
subdivision of the State of South Dakota,
CODINGTON COUNTY BOARD OF

NOTICE OF ENTRY OF ORDER
ADJUSTMENT, an agency of Codington

GRANTING MOTION
County, having issued L certain

TO DISMISS
Conditional Use Permit, # CUOI 8-007,
CROWNED RIDGE WIND, LLC,
CROWNED RIDGE WIND 11 LLC,
BOULEVARD ASSOCIATES, LLC,

all other Persons having present or future

interests in #CUOl8-007, and
SOUTH DAKOTA PUBLIC UTILITIES
COMMISSION, having issued G certain

Facility Siting Permit, Docket ELI 9-003,
and all other Persons having

present or future interest in C certain
Energy Facility Permit issued by the
South Dakota Public Utilities Commission

in Docket EL19-003,

Defendants.

NOTICE IS HEREBY GIVEN that on December 20, 2019, the Honorable Carmen

Means, Circuit Court Judge of the Third Judicial Circuit, signed 9. Order Granting Defendants?

Motion to Dismiss and Granting Motion for Costs, which Order W2 entered and ?led on

Filed: 12/26/2019 1:43 IN CST Codington County, South Dakota 14ClV19-000303

STATE OF SOUTH DAKOTA 

COUNTY OF CODINGTON 

TIMOTHY LINDGREN and LINDA 
LINDGREN, 

Plaintiffs, 

vs. 

CODINGTON COUNTY, a political 
subdivision of the State of South Dakota, 
CODINGTON COUNTY BOARD OF 
ADJUSTMENT, an agency of Codington 
County, having issued a certain 
Conditional Use Permit, # CU0 18-007, 
CROWNED RIDGE WIND, LLC, 
CROWNED RIDGE WIND II, LLC, 
BOULEY ARD ASSOCIATES, LLC, 
all other Persons having present or future 
interests in #CU018-007, and 
SOUTH DAKOTA PUBLIC UTILITIES 
COMMISSION, having issued a certain 
Facility Siting Permit, Docket ELJ 9-003, 
and all other Persons having 
present or future interest in a certain 
Energy Facility Permit issued by the 
South Dakota Public Utilities Commission 
in Docket ELI 9-003, 

Defendants. 

IN CIRCUIT COURT 

THIRD JUDICIAL DISTRICT 

Case No. 14CIV19000303 

NOTICE OF ENTRY OF ORDER 
GRANTING MOTION 

TO DISMISS 

NOTICE IS HEREBY GIVEN that on December 20, 2019, the Honorable Carmen 

Means, Circuit Court Judge of the Third Judicial Circuit, signed an Order Granting Defendants' 

Motion to Dismiss and Granting Motion for Costs, which Order was entered and filed on 

Filed: 12/26/2019 1 :43 PM CST Codington County, South Dakota 14CIV19-000303 
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December 20, 2019. Attached hereto and served herewith is ? true and COl?T? QOP of said

Order.

Dated this 261 d?Y of December, 2019.

LYNN, JACKSON, SHULTZ & LEBRUN, P.C.

/s/ Miles F. Schumacher

Miles F. Schumacher

Dana Van Beek Palmer

Attorneys for Defendants

110 N. Minnesota Avenue, Suite 400
Sioux Falls, SD 57104

Telephone: (6os)s32_s999

mschumacher@lynnjacks0n.com

dpalmer@lynnjackson.com

Filed: 12/26/2019 1:43 IN CST Codington County, South Dakota 14ClV19-000303

December 20, 2019. Attached hereto and served herewith is a true and correct copy of said 

Order. 

Dated this 26th day of December, 2019. 

LYNN, JACKSON, SHULTZ & LEBRUN, P.C. 

Isl Miles F. Schumacher 
Miles F. Schumacher 
Dana Van Beek Palmer 
Attorneys for Defendants 
110 N. Minnesota Avenue, Suite 400 
Sioux Falls, SD 57104 
Telephone: (605)332-5999 
mschumacher@lynnjackson.com 
dpalmer@lynnjackson.com 

Filed: 12/26/2019 1:43 PM CST Codington County, South Dakota 14CIV19-000303 
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CERTIFICATE OF SERVICE

The undersigned hereby certi?es that O December 26, 2019, I caused the
foregoing document { be sent to:

Mr. A.J. Swanson

Arvid J. Swanson, P.C.

27452 482nd Ave.

Canton, SD 57013

aj@ajswans0n.c0m

Mr. Jack H. Hieb

Mr. Zachary W. Peterson
Richardson, Wyly> Wise, Sauck & Hieb

One Court St.

Aberdeen, SD 57402
jhieb@rvvwsh.c01n

Z[)?t?I?SOI1

Amanda Reiss

; Kristen N. Edwards

SD Public Utilities Commission

500 East Capitol Ave.

Pierre, SD 57501

amanda.reiss@state.sd.us

kristen.edwards@state.sd.us

Dated this 261 day of December, 2019.

/s/ Miles F. Schumacher

Miles F. Schumacher

Filed: 12/26/2019 1:43 IN CST Codington County, South Dakota 14ClV19-000303

CERTIFICATE OF SERVICE 

The undersigned hereby certifies that on December 26, 2019, I caused the 
foregoing document to be sent to: 

Mr. A.J. Swanson 
Arvid J. Swanson, P.C. 
27452 482nd Ave. 
Canton, SD 57013 
aj@ajswanson.com 

Mr. Jack H. Hieb 
Mr. Zachary W. Peterson 
Richardson, Wyly, Wise, Sauck & Hieb 
One Court St. 
Aberdeen, SD 57 402 
ihieb@rwwsh.com 
zpeterson@rwwsh.com 

Amanda Reiss 
Kristen N. Edwards 
SD Public Utilities Commission 
500 East Capitol Ave. 
Pierre, SD 57501 
arnanda.reiss@state.sd. us 
kristen.edwards@state.sd. us 

Dated this 26th day of December, 2019. 

Isl Miles F. Schumacher 
Miles F. Schumacher 

---------

Filed: 12/26/2019 1:43 PM CST Codington County, South Dakota 14CIV19-000303 
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STATE OF SOUTH DAKOTA ) IN CIRCUIT COURT

IS
COUNTY OF CODINGTON ) THIRD J UDICIAL CIRCUIT

_i

TIMOTHY LINDGREN and LINDA ) Case N0. 14CIV1-000303
LINDGREN, )

)
Plaintz?v, )

) ORDER GRANTING DEFENDANT?S

V ) MOTION TO DISMISS

) AND GRANTING MOTION FOR COSTS

CODINGTON COUNTY, C political )
subdivision of the State of South Dakota, )
CODINGTON COUNTY BOARD OF )
ADJUSTMENT, U qg?ncy of Codi ngton )
County, having issued 6 certain )
Conditional Use Permit, # C U 01 8- )
CROWNED RIDGE WIND, LLC, )
CROWNED RIDGE WIND II LLC, )
BOULEVARD ASSOCIATES, LLC, )
all other Persons having present or future )
interests in #C U 8-00 and )
SOUTH DAKOTA PUBLIC UTILITIE S )
COMMIS SION, having issued C certain )
Facility Siting Permit, Docket EL19-003, )
and )
all other Persons having )

present orfurure interest in C certai n )
Energy Facility Permit issued by the )
South Dakota Public Utilities Commission )

in )
Docket EL] 9 003 )

)
Defendants. )

Mi__i

Each Defendant having ?led motions to dismiss the Plaintiffs? Complaint, to

which
Plainiciffs

objected, with 3 hearing being held OI December 9, 2019: before the

Court, with A.J. Swanson (appearing OI behalf of Timothy Lindgren and Linda

V
Lindgre n) , Kristen N. Edwards and Amanda M. Reiss (appearing on behalf of South

.1

Filed: 12/26/2019 1:43 IN CST Codington County, South Dakota 14ClV19-000303

STATE OF SOUTH DAKOTA 

COUNTY OF CODINGTON 

) 
:ss 
) 

TIMOTHY LINDGREN and LINDA 
LINDGREN, 

Plaintiffs, 

vs. 

CODINGTON COUNTY, a political 
subdivision of the State of South Dakota, 
CODINGTON COUNTY BOARD OF 
ADJUSTMENT, an agency of Codington 
County, having issued a certain 
Conditional Use Permit, # CU0JB-007, 
CROWNED RIDGE WIND, LLC, 
CROWNED RIDGE WIND II, LLC, 
BOULEVARD ASSOCIATES, LLC, 
all other Persons having present or future 
interests in #CU018-007, and 
SOUTH DAKOTA PUBLIC UTILITIES 
COMMISSION, having issued a certain 
Facility Siting Permit, Docket EL19-003, 
and 
all other Persons having 
present or future interest in a certain 
Energy Facility Permit issued by the 
South Dakota Public Utilities Commission 
in 
Docket ELI 9-003, 

Defendants. 

) 

IN CIRCUIT COURT 

THIRD J UDICIAL CIRCUIT 

) Case No. 14CIV1-000303 
) 
) 

~ ORDER GRANTING DEFENDANT'S 
) MOTION TO DISMISS 
) AND GRANTING MOTION FOR COSTS 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

Each Defendant having filed m otions to dismiss the Plaintiffs' Complaint, to 

which Plaintiffs objected, with a hearing being held on Decembe r 9, 2019, before t he 

Court, withAJ. Swanson (appearing on behalf of Timothy Lindgren and Linda 

Lindgren), Kristen N. Edwards and Amanda M. Reiss (appearing on behalf of South 

-1-

Filed: 12/26/2019 1 :43 PM CST Codington County, South Dakota 14CIV19-000303 



NOTICE OF ENTRY AND CERTIFICATE OF SERVICE: Notice of Entry of Order Granting Motion
to Dismiss Page 5 of 6

- Page 346 -

Dakota Public Utilities Commission), Miles S chumacher (appealing O behalf of Crowned

Ridge Wind, LLC; Crowned Ridge Wind I LLC and Boulevard Associates, LLC) and Jack

Hieb (appearing O behalf of Codington County Commission and Codington County Board of

Adjustment), participating-

After hearing arguments of counsel, opposition b Plaintiffs, and having considered the

Written submissions of the parties, for I'?3SOI stated in the Court?s oral decision and for 500d

C&ll appearing, it i hereby

ORDERED, ADJUDGED, 8: DECREED, that Defendant South Dakota Public

Utilities C0n1Inissi0n?s Motion to Dismiss is hereby GRANT ED With prejudice. It is

further

ORDERED, ADJUDGED, 8 DECREED, that Defendant South Dakota Public

Utilities C0mmissi0n?s Motion for Award of Cost Pursuant to SDCL 21-24~11 is hereby

GRANTED. It is further

ORDERED, ADJ UDGED, 8 DECREED, that Defendants Crowned Ridge Wind,

LLC, Crowned Ridge Wind II LLC, and Boulevard Associates, LLC Motion to Dismiss is

hereby GRANTED with P?ijudice. It is further

ORDERED, ADJ UDGED, & DECREED, that Defendants Codington County

Commission and Codington County Board of Adjustment?s Motion to Dismiss is hereby

GRANTED with prejudice. It is further

ORDERED, ADJ UDGED, & DECREED, that the above-entitled matter is hereby

DISMISSED with PREJUDICE.

_2

Filed: 12/26/2019 1:43 IN CST Codington County, South Dakota 14ClV19-000303

Dakota Public Utilities Commission), Miles Schumacher (appearing on behalf of Crowned 

Ridge Wind, LLC; Crowned Ridge Wind II, LLC; and Boulevard Associates, LLC), and Jack 

Hieb ( appearing on behalf of Codington County Commission and Codington County Board of 

Adjustment), participating. 

After hearing arguments of counsel, opposition by Plaintiffs, and having considered the 

written submissions of the parties, for reasons stated in the Court's oral decision and for good 

cause appearing, it is here by 

ORDERED, ADJUDGED, & DECREED, that Defendant South Dakota Public 

Utilities Commission's Motion to Dismiss is hereby GRANTED ,-vith prejudice. It is 

further 

ORDERED, ADJUDGED, & DECREED, that Defendant South Dakota Public 

Utilities Commission's Motion for Award of Cost Pursuant to SDCL 21- 24-11 is hereby 

GRANTED. It is further 

ORDERED, ADJUDGED, & DECREED, that Defendants Crowned Ridge Wind, 

LLC, Crowned Ridge Wind II, LLC, and Boulevard Associates, LLC's Motion to Dismiss is 

hereby GRANTED with prejudice. It is further 

ORDERED, ADJUDGED, & DECREED, that Defendants Codington County 

Commission and Codington County Board of Adjustment's Motion t o Dismiss is hereby 

GRANTED with prejudice. It is further 

ORDERED, ADJUDGED, & DECREED, that the above-entitled matter is hereby 

DISMISSED with PREJUDICE. 

-2-
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B THE COURT:

Attest: Signe 12/20/20 12:30: P

Zeller, Barbara WMJMW

Clerk/Deputy ?0n0rab1e_6arrnen Means

Circuit Court Judge

3
I

51

_3

Filed O 1 2/20/201 9 CODINGTON County, South Dakota 14C|V1 9-000303

Filed: 12/26/2019 1:43 IN CST Codington County, South Dakota 14ClV19-000303

Attest: 

Zeller, Barbara 
Clerk/Deputy 

BY THE COURT: 

Signed: 12/20i2019 12:30:48 PM 

~ 
Honorable Carmen Means 
Circuit Court Judge 

-3-

Filed on: 12/20/2019 CODINGTON County, South Dakota 14CIV19-000303 
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S TATE OF SOUTH DAKOTA ) IN CIRCUIT COURT
S

COUNTY OF CODINGTON ) THIRD JUDICIAL CIRCUIT

TIMOTHY LINDGREN and
LINDA LINDGREN, 14CIV19-000303

Pl at ntz?s,

V

CODINGTON COUNTY, 6 political
subdivision of the State of South Dakota,
CODINGTON COUNTY BOARD OF
ADJUSTMENT, 61 ag?ncy of Codi ngton

County, having issued 6 certain
Conditional Use Permit, # CUO] 8-007, NOTICE OF APPEAL
CROWNED RIDGE WIND, LLC, (WITH CERTIFICATE OF
CROWNED RIDGE WIND II, LLC, SERVICE)
BOULEVARD ASSOCIATES, LLC,

all other Persons having present or future
interests in #CUO] 8- 00 7 and
SOUTH DAKOTA PUBLIC UTILITIES
COMMISSION, having issued 6 certain

Facility Siting Permit, Docket EL] 9- 003, and
all other Persons having
present or future 1' in 6 certain
Energy Facility Permit issued by the
South Dakota Public Utilities Commission in
Docket EL] 9-

Defendants.

TO: Miles F Schumacher, Dana Van Beek Palmer and Michael F Nadolski of LYNN,
JACKSON, SHULTZ, & LEBRUN, P.C., Counsel for Crowned Ridge Wind, LLC, er al.
Zachary W. Peterson and Jack Hieb, of RICHARDSON, WYLY, WISE, SAUK & HIEB,
LLP, Counsel for Codington County, er al., and Kristen N. Edwards and Amanda Reiss,
Special Assistant Attorneys General, Counsel for SOUTH DAKOTA PUBLIC
UTILITIES COMMISSION.

PLEASE TAKE NOTICE: Timothy Lindgren and Linda Lindgren, 2 plaintiffs and HO

2 appellants in the above-captioned matter, have hereby aPP<- to the S outh Dakota Supreme

Court from the Circuit C0urt?s order of dismissal, with prejudice, of their complaint for

Filed: 1/10/2020 11:24 AM CST Codington County, South Dakota 14ClV19-000303

ST ATE OF SOUTH DAKOTA 

COUNTY OF CODINGTON 

TIMOTHY LINDGREN and 
LINDA LINDGREN, 

Plaintiffs, 
vs. 

) 
: ss 
) 

CODINGTON COUNTY, a political 
subdivision of the State of South Dakota, 
CODINGTON COUNTY BOARD OF 
ADJUSTMENT, an agency of Codington 
County, having issued a certain 
Conditional Use Permit, # CU0J 8-007, 
CROWNED RIDGE WIND, LLC, 
CROWNED RIDGE WIND II, LLC, 
BOULEVARD ASSOCIATES, LLC, 
all other Persons having present or future 
interests in #CU0J 8-007, and 
SOUTH DAKOTA PUBLIC UTILITIES 
COMMISSION, having issued a certain 
Facility Siting Permit, Docket ELJ 9-003, and 
all other Persons having 
present or future interest in a certain 
Energy Facility Permit issued by the 
South Dakota Public Utilities Commission in 
Docket EL19-003, 

Defendants. 

IN CIRCUIT COURT 

THIRD JUDICIAL CIRCUIT 

14CIV19-000303 

NOTICE OF APPEAL 
(WITH CERTIFICATE OF 
SERVICE) 

TO: Miles F. Schumacher, Dana Van Beek Palmer and Michael F. Nadolski of LYNN, 
JACKSON, SHULTZ, & LEBRUN, P.C., Counsel for Crowned Ridge Wind, LLC, et al., 
Zachary W. Peterson and Jack Hieb, of RICHARDSON, WYLY, WISE, SAUK & HIEB, 
LLP, Counsel for Codington County, et al., and Kristen N. Edwards and Amanda Reiss, 
Special Assistant Attorneys General, Counsel for SOUTH DAKOTA PUBLIC 
UTILITIES COMMISSION. 

PLEASE TAKE NOTICE: Timothy Lindgren and Linda Lindgren, as plaintiffs and now 

as appellants in the above-captioned matter, have hereby appealed to the South Dakota Supreme 

Court from the Circuit Court's order of dismissal, with prejudice, of their complaint for 
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declaratory relief, such order having been entered December 20, 2019 (Notice of Entry of Order

being served December 26, 2019)

Dated at Canton, S outh Dakota, this 1 day of January, 2020.

Respectfully submitted,

/s/ A.J. Swanson
A.J. Swanson

ARVID J SWANSON, P.C.
27452 482n Ave.
Canton, SD 57013
605-743-2070

E-mail." aj@ajsWans0n.c0m

Attorney for Plainti/fk-Appellants
TIMOTHY LINDREN and
LINDA LINDREN

CERTIFICATE OF SERVICE

Undersigned, 2 counsel for Plaintiffs-Appellants herein, certi?es that on the date below
entered, the foregoing Notice of APpea1 W3. submitted to Odyssey File & Serve, for further
service upon the following counsel of record for Defendants, via electronic mail, followed by

separate service of said Notice of APpea1 upon each named counsel via e-mail:

Miles F Schumacher, Esq mschumache-:r@1ynnj acks0n.c0m
Dana Van Beek Palmer, Esq dpa1mer@1ynnjacks0n.c0m
Michael F Nadolski, Esq mnad01ski@1ynnjacks0n.c0m
LYNN, JACKSON, SHULTZ & LEBRUN, P.C
(Counsel for Crowned Ridge Wind, LLC, er al-)

Zachary W. Peterson, Esq zpeters0n@rWWsh. com
Jack Hieb, Esq jhieb@rWWsh. com
RICHARDSON, WYLY, WISE, SAUK &

HIEB, LLP
(Counsel for Codington County, er al-)

Kristen N. Edwards, Esq kristen.edWa.rds@state.sd.us
Amanda Reiss, Esq amanda.reiss@state.sd.us
Special Assistant Attorneys General
(Counsel for South Dakota Public Utilities Commission)

Dated: J anu ag 1 2020 /s/ A.J. Swanson

Notice 0fA17pea
2
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declaratory relief, such order having been entered December 20, 2019 (Notice of Entry of Order 

being served December 26, 2019). 

Dated at Canton, South Dakota, this 10th day of January, 2020. 

Respectfully submitted, 

/s/ A.J. Swanson 

ARVID J. SWANSON, P.C. 
27452 482nd Ave. 
Canton, SD 57013 
605-743-2070 
E-mail: aj@ajswanson.com 

Attorney for P laintijfs-Appellants 
TIMOTHY LINDREN and 
LINDA LIND REN 

A.J. Swanson 

CERTIFICATE OF SERVICE 

Undersigned, as counsel for Plaintiffs-Appellants herein, certifies that on the date below 
entered, the foregoing Notice of Appeal was submitted to Odyssey File & Serve, for further 
service upon the following counsel of record for Defendants, via electronic mail, followed by 
separate service of said Notice of Appeal upon each named counsel via e-mail: 

Miles F. Schumacher, Esq. 
Dana Van Beek Palmer, Esq. 
Michael F. Nadolski, Esq. 
LYNN, JACKSON, SHULTZ & LEBRUN, P.C 
(Counsel for Crowned Ridge Wind, LLC, et al.) 

Zachary W. Peterson, Esq. 
Jack Hieb, Esq. 
RICHARDSON, WYLY, WISE, SAUK & 
HIEB, LLP 
(Counsel for Codington County, et al.) 

Kristen N. Edwards, Esq. 
Amanda Reiss, Esq. 
Special Assistant Attorneys General 

mschumacher@lynnj ackson. com 
dpalmer@lynnj ackson. com 
mnadolski@lynnjackson.com 

zpeterson@rwwsh.com 
jhieb@rwwsh.com 

kristen. edwards@state.sd. us 
amanda.reiss@state.sd.us 

(Counsel for South Dakota Public Utilities Commission) 

Dated: January 10, 2020 /s/ A.J. Swanson 

Notice of Appeal 
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IN THE SUPREIVIE COURT

OF THE

STATE OF SOUTH DAKOTA

)

TIMOTHY LINDGREN and )
LINDA LINDGREN, ) N0. 14C|V1 9-000303

)
Pl at ntz?s, )

V )
)

CODINGTON COUNTY, 6 political )
subdivision of the State of South Dakota, )
CODINGTON COUNTY BOARD OF )
ADJUSTMENT, 61 ag?ncy of Codi ngton )

County, having issued 6 certain )
Conditional Use Permit, # CUO] 8-007, )
CROWNED RIDGE WIND, LLC, ) APPELLANTS ?
CROWNED RIDGE WIND II, LLC, ) DOCKETING
BOULEVARD ASSOCIATES, LLC, ) STATEMENT

all other Persons having present or future )
interests in #CUO] 8- 00 7 and )
SOUTH DAKOTA PUBLIC UTILITIES )
COMMISSION, having issued 6 certain )

Facility Siting Permit, Docket EL] 9- 003, and )
all other Persons having )
present or future 1' in 6 certain )
Energy Facility Permit issued by the )
South Dakota Public Utilities Commission in )
Docket EL] 9- )

)
Defendants. )

SECTION A
TRIAL COURT

1 The circuit court from which the aPPea1 i taken: THIRD CIRCUIT

2 The county in which the action i venued at time of aPPeal: CODINGT ON

3 The I13.II of the trial judge who entered the decision aPPea1ed:

HONORABLE CARMEN MEANS, CIRCUIT JUDGE
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IN THE SUPREME COURT 
OF THE 

STATE OF SOUTH DAKOTA 

TIMOTHY LINDGREN and 
LINDA LINDGREN, 

vs. 
Plaintiffs, 

CODINGTON COUNTY, a political 
subdivision of the State of South Dakota, 
CODINGTON COUNTY BOARD OF 
ADnJSTMENT, an agency of Codington 
County, having issued a certain 
Conditional Use Permit, # CU0J 8-007, 
CROWNED RIDGE WIND, LLC, 
CROWNED RIDGE WIND II, LLC, 
BOULEY ARD ASSOCIATES, LLC, 
all other Persons having present or future 
interests in #CU0J 8-007, and 
SOUTH DAKOTA PUBLIC UTILITIES 
COMMISSION, having issued a certain 
Facility Siting Permit, Docket ELI 9-003, and 
all other Persons having 
present or future interest in a certain 
Energy Facility Permit issued by the 
South Dakota Public Utilities Commission in 
Docket EL19-003, 

Defendants. 

SECTION A. 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

TRIAL COURT 

No. 14CIV19-000303 
------

APPELLANTS' 
DOCKETING 
STATEMENT 

1. The circuit court from which the appeal is taken: THIRD CIRCUIT 

2. The county in which the action is venued at time of appeal: CODINGTON 

3. The name of the trial judge who entered the decision appealed: 

HONORABLE CARMEN MEANS, CIRCUIT JUDGE 
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PARTIES AND ATTORNEYS

4 Identify each Party presently of record and the narne, address and phone number of the
attorney for each party.

Plaintz?s/Appellants." TIMOTHY LINDGREN and LINDA LINDGREN
(?LindgI,enS?)

Attorney for Appellants: A.J. Swanson, ARVID J SWANSON, P.C.
27452 482n Ave.
Canton, SD 57013
(605) 743-2070

De?zndants/Appellees: CODINGTON COUNTY, ? political subdivision of the
State of South Dakota, CODINGTON COUNTY BOARD
OF ADJUSTMENT, ?ll 3 gellcy of Codington County,
having issued Conditional Use Permit # CUP018-007
(?C0dil1gt011? O ?B0ard?)

Attorneys for Appellees: Zachary W. Peterson and Jack Hieb
RICHARDSON, WYLY, WISE, SAUK & HIEB, LLP

P.O. Box 1030
Aberdeen, SD 57402-1030
(605) 225-63 1

De?zndants/Appellees: CROWNED RIDGE WIND, LLC, CROWNED RIDGE
WIND II, LLC., BOULEVARD ASSOCIATES, LLC (?CRvVaa)

Attorneys for Appellees: Miles F Schumacher, Dana Van Beek Palmer, and
Michael F Nadolski
LYNN, JACKSON, SHULTZ & LEBRUN, P.C.
110 N. Minnesota Ave-, Suite 400
Sioux Falls, SD 57104
(605) 332-5999

De?zndant/Appellee: SOUTH DAKOTA PUBLIC UTILITIES COMMISSION,
having issued Facility Siting Permit, Docket EL19-003 (?PUCaa)

Attorneys for APP6l1ee: Kristen N. Edwards and Amanda Reiss, Special
Assistant Attorneys General
500 East Capitol Avenue
Pierre, SD 57501
(605) 773-3201

SECTION B TIMELINES S OF APPEAL

1 The date the judgrnent O order aPP<- from W3. signed and ?led by the trial court:

ORDER GRANTING DEFENDANT? S MOTION TO DISMISS AND GRANTING
MOT ION FOR COSTS, signed and ?led by the trial court II] December 20, 2019.

Appellants LDocketing Statement
2
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PARTIES AND ATTORNEYS 

4. Identify each party presently of record and the name, address and phone number of the 
attorney for each party. 

Plaintiffs/Appellants: TIMOTHY LINDGREN and LINDA LINDGREN 
("Lindgrens") 

Attorney for Appellants: A.J. Swanson, ARVID J. SWANSON, P.C. 
27452 482nd Ave. 
Canton, SD 57013 
(605) 743-2070 

Defendants/Appellees: CODINGTON COUNTY, a political subdivision of the 
State of South Dakota, CODINGTON COUNTY BOARD 
OF ADJUSTMENT, an agency of Codington County, 
having issued Conditional Use Permit # CUP018-007 
("Codington" or "Board") 

Attorneys for Appellees: Zachary W. Peterson and Jack Hieb 
RICHARDSON, WYLY, WISE, SAUK & HIEB, LLP 
P.O. Box 1030 
Aberdeen, SD 57402-1030 
(605) 225-6310 

Defendants/Appellees: CROWNED RIDGE WIND, LLC, CROWNED RIDGE 
WIND II, LLC., BOULEVARD ASSOCIATES, LLC ("CRW") 

Attorneys for Appellees: Miles F. Schumacher, Dana Van Beek Palmer, and 
Michael F. Nadolski 

Defendant/ Appellee: 

LYNN, JACKSON, SHULTZ & LEBRUN, P.C. 
110 N. Minnesota Ave., Suite 400 
Sioux Falls, SD 57104 
(605) 332-5999 

SOUTH DAKOTA PUBLIC UTILITIES COMMISSION, 
having issued Facility Siting Permit, Docket EL19-003 ("PUC") 

Attorneys for Appellee: Kristen N. Edwards and Amanda Reiss, Special 
Assistant Attorneys General 
500 East Capitol Avenue 
Pierre, SD 57501 
(605) 773-3201 

SECTION B. TIMELINESS OF APPEAL 

1. The date the judgment or order appealed from was signed and filed by the trial court: 

ORDER GRANTING DEFENDANT'S MOTION TO DISMISS AND GRANTING 
MOTION FOR COSTS, signed and filed by the trial court on December 20, 2019. 

Appellants ' Docketing Statement 
- 2 -
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2 The date notice of entry of the judgrnent O order W3. served on each party
December 26, 2019

3 State Whether either of the following motions W3. made:

3 Motion for judgment I1.0.V SDCL 15-6-50(b) NO
b. Motion for I1? trial, SDCL 15-6-59 NO

NATURE AND DISPOSITION OF CLAIMS

4 State the nature of each P311}/ separate claims, counterclaims O cross-claims and the trial
c0urt?s disposition of each claim (6-g-, court trial, jury verdict, summary judgment, default
judglnent, ag?ncy decision, af?nned/reversed, etc-)

The Lindgrens are OWIl?f of 3 240-acre farm (?Lindgren Farm?) several miles south of
S outh Shore, Codington County. On June 11 2014, Appellants (as ?OWner?) entered into What
would become 3 5-year option (?Option?) OV? the faml, entitled ?Wind Fann Lease and
Easement Agreement,? in favor of APP<- CRW. If exercised timely, the tenn would extend for
?fty ye arS however, the option expired June 10 2019 Without exercise by CRW (as ?Operat0r?).
The instrument, 1' alia, provided for an ?Effects Easement? (Section 5.2) OV? Appellants ?
faml, 8 referenced and described in ? 33-40 of complaint. The Option is Pan of the record,
being Exhibit 1 to the ?Lindgren Af?davit,? ?led November 8 2019; however, the trial court did
not rule on Whether such O several other submissions W?f? to be considered beyond the
complaint.

Accordingly, this description of the Option is limited to What might be gleaned from the
veri?ed complaint itself: ? 34, grants 3 very broad right and easement to U. the Lindgren Fann
for the ?effects arising from the Wind farm O for any activity located on Plaintiffs ? Pf0p<- O
arising upon adjacent properties and being visited upon the Lindgren Fa.rIn. ? 35, the Option i to
be ke6P con?dential 8 containing Pfoprietary trade secrets; ? 36, pending resolution of CRW?s
claim of con?dentiality, the Option i described 2 3 ?servitude for 3 variety of adverse effects
?owing from either hosting O being too proximate to Wind fann operations, including ?noise?
and ?light, ?icker [and] shadow? (otherwise herein referenced 2 Shadow Flicker)?

The Option remains unrecorded, other than 3 memorandum thereof, 2 recorded with the
local register of deeds. A subsequent provision of the Option (Section 11.4) also waives the
bene?t of any setback requirements O ?other Zoning restrictions? applicable to the Wind Faml,
Whether on the OWner?s property O on property adj acent thereto .

During the 5-year life of the Option, CRW designed 3 PT0p0sed Wind fann that encircled
Appellants ? faml, including PT0p0sed location of two Wind turbines on the fann. During the
0pti0n?s viable period, Appellants ? fann and residence would be considered 3 ?Participating?
Pf0p<- 8 ?PPOsed to ?non-participating.? Codington exercises the Zoning Power, having

adopted 3 Comprehensive Land Use Plan (CLUP), providing, 8 to Wind Energy Systems (WES),
policies that ?appropriate setbacks will be detennined [I0 protect adjacent properties, roadways
and residences from potential noise, destruction, O other potential adverse impacts of towers,?
and establishing ?[m]aximum noise levels to be heard at the Pf0p<- line of the site with 3 Wind

Appellants LDocketing Statement
3
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2. The date notice of entry of the judgment or order was served on each party: 
December 26, 2019 

3. State whether either of the following motions was made: 
a. Motion for judgment n.o.v., SDCL 15-6-50(b) NO 
b. Motion for new trial, SDCL 15-6-59 NO 

NATIJRE AND DISPOSITION OF CLAIMS 

4. State the nature of each party's separate claims, counterclaims or cross-claims and the trial 
court's disposition of each claim ( e.g., court trial, jury verdict, summary judgment, default 
judgment, agency decision, affirmed/reversed, etc.) 

The Lindgrens are owners of a 240-acre fatm ("Lindgren Farm") several miles south of 
South Shore, Codington County. On June 11, 2014, Appellants (as "Owner") entered into what 
would become a 5-year option ("Option") over the farm, entitled "Wind Farm Lease and 
Easement Agreement," in favor of Appellee CRW. If exercised timely, the term would extend for 
fifty years; however, the option expired June 10, 2019 without exercise by CRW (as "Operator"). 
The instrument, inter alia, provided for an "Effects Easement" (Section 5.2) over Appellants' 
farm, as referenced and described in ,r,r 33-40 of complaint. The Option is part of the record, 
being Exhibit 1 to the "Lindgren Affidavit," filed November 8, 2019; however, the trial court did 
not rule on whether such - or several other - submissions were to be considered beyond the 
complaint. 

Accordingly, this description of the Option is limited to what might be gleaned from the 
verified complaint itself: ,r 34, grants a very broad right and easement to use the Lindgren Farm 
for the "effects arising from the wind farm or for any activity located on Plaintiffs' property, or 
arising upon adjacent properties and being visited upon the Lindgren Farm;" ,r 35, the Option is to 
be keep confidential as containing proprietary trade secrets; ,r 36, pending resolution of CR W's 
claim of confidentiality, the Option is described as a "servitude ... for a variety of adverse effects 
flowing from either hosting or being too proximate to wind farm operations, including ... 'noise' 
and 'light, flicker ... [and] shadow' (otherwise herein referenced as Shadow Flicker)." 

The Option remains unrecorded, other than a memorandum thereof, as recorded with the 
local register of deeds. A subsequent provision of the Option (Section 11.4) also waives the 
benefit of any setback requirements or "other zoning restrictions" applicable to the Wind Farm, 
whether on the Owner's property or on property adjacent thereto. 

During the 5-year life of the Option, CRW designed a proposed wind farm that encircled 
Appellants' farm, including proposed location of two wind turbines on the farm. During the 
option's viable period, Appellants' farm and residence would be considered a "participating" 
property, as opposed to "non-participating." Codington exercises the Zoning Power, having 
adopted a Comprehensive Land Use Plan (CLUP), providing, as to Wind Energy Systems (WES), 
policies that "appropriate setbacks will be determined [to] protect adjacent properties, roadways 
and residences from potential noise, destruction, or other potential adverse impacts of towers," 
and establishing "[m]aximum noise levels to be heard at the property line of the site with a wind 

Appellants' Docketing Statement 
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IOWer_ As of June 2018, Codington amended the Zoning Ordinance (Ordinance 68), providing
that noise level generated by 3 Wind energy system shall not exceed 50 dBA, 3.V?f3.g A-Weighted
Sound pf? S level effects ?at the Pf0p<- line of existing I1O participating residences,? with

I1 limit imposed for so-called ?Participating residences.? (Measuring O limiting sound at this
Pf0p<- line i not the p01iC required by the CLUP.) Further, the amended ordinance HO

requires 3 ?icker analysis, 2 to all occupied dwellings (each being tenned 3 ?recept0r?) Within 3
OI1 mile radius of each PY0p0sed Wind turbine, While establishing 3 maximum ?XpOSU. to ?icker
of 30 hours Per Year for each receptor. B agreement, however, 3 participating O I1OI
Participating OWIl? could accept 3 greater duration of ?icker, and if aPPr0ved by the Board, the
agreement ?is to be recorded and ?led with the Codington County Zoning Office?, A third
feature of the ordinance amendment i that 3 WES is to be setback from 3 non-participating
occupied residence by at least 1,500 feet.

Within days of C0ding10n?s ordinance amendment, CRW ?led for 3 Conditional Use
Pennit (CUP), involving about 130 WES sites OV? thousands of acres, including two to be sited

on Appellants ? farm. During the CUP hearing with Appellants ? home having the unique
receptor code of CR1-C37P (CR1 being the Wind farm, While ?C? re?ects Codington, ?37? the
home of Appellants, and ?P? denotes 3 status of participating by reason of the ()pIiOn CRW?s
experts predicted Appellants ? home would experience shadow ?icker for nearly 28 hours Per Year
at 3 distance of 1,696 feet from the nearest WES. N0 evidence W3. provided for sound intrusion
for Appellants ? home, 2 PalTiCip8.Ii1 residences 3.f not subject to limits under the ordinance. In
July 2018, the CUP was unanimously aPPr0ved by the Board.

The Lindgrens did not pursue an aPPea (by Writ of certiorari) of the B0ard?s CUP to
CRW, although others did S0 in 14CIV18-000340, Johnson, er al. V C odington County Board of
Aa?ustment. Honorable Robert L Spears issued 3 memorandum decision (March 22, 2019;
denying review under SDCL 11-2-61.

As the PY0p0sed Wind Fann i of 3 size requiring 3 Facility Siting Pennit (SDCL 49-41B-
2(13)) CRW then invoked the PUC?s jurisdiction in J anuaty 2019, assigned Docket EL19-003,
covering 3 PY0p0sed development in both Codington and Grant Counties. The application W3.
submitted to the PUC in January 2019, and given the fast track required by the statute then
applicable (6 months to ?nal decision, SDCL 49-41B-25, amended in 2019 to 9 months), the PUC

g3- notice to interested parties, including Appellants, of the ?PP0I?Iunity to become 3 Party to the
proceeding. Appellants did not seek intervention under SDCL 49-41B- 17(3), and ARSD
20: 10:22:40 (intervention to be ?led Within 60 days of the application ?ling)-

On June 11 2019, the Option expired Without being exercise by CRW, with notice to the
PUC the two WES planned for the Appellants ? fann W?f being removed from the Facility Siting
Pennit. Updated infonnation provided by CRW re?ects the Appellants ? home remains about
1,696 feet from the closest WES site, and HO 2 3 ?Non-Participant? home, CRW Ye plans to
emit both shadow ?icker and noise upon the home, although I1 longer having any claim of
Privity with Appellants for such easements, 2 provided for in the Option.

On June 13 2019, the Lindgrens submitted 3 petition for intervention in the PUC?s Docket
EL19-003, asserting that Without an ?Effects Easement? being in place, CRW had I1 legal ri ght

to make an adverse U. of their Pr0P61?[ PUC?s OW counsel urged the petition be allowed, While

Appellants LDocketing Statement
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tower." As of June 2018, Codington amended the Zoning Ordinance (Ordinance 68), providing 
that noise level generated by a wind energy system shall not exceed 50 dBA, average A-weighted 
Sound pressure level effects "at the property line of existing non participating residences," with 
no limit imposed for so-called "participating residences." (Measuring or limiting sound at this 
property line is not the policy required by the CLUP.) Further, the amended ordinance now 
requires a flicker analysis, as to all occupied dwellings ( each being termed a "receptor") within a 
one mile radius of each proposed wind turbine, while establishing a maximum exposure to flicker 
of 30 hours per year for each receptor. By agreement, however, a participating or non­
participating owner could accept a greater duration of flicker, and if approved by the Board, the 
agreement "is to be recorded and filed with the Codington County Zoning Officer." A third 
feature of the ordinance amendment is that a WES is to be setback from a non-participating 
occupied residence by at least 1,500 feet. 

Within days of Codington's ordinance amendment, CRW filed for a Conditional Use 
Permit (CUP), involving about 130 WES sites over thousands of acres, including two to be sited 
on Appellants' farm. During the CUP hearing - with Appellants' home having the unique 
receptor code of CR1-C37P (CRl being the wind farm, while "C" reflects Codington, "37" the 
home of Appellants, and "P" denotes a status of participating by reason of the option)- CR W's 
experts predicted Appellants' home would experience shadow flicker for nearly 28 hours per year, 
at a distance of 1,696 feet from the nearest WES. No evidence was provided for sound intrusion 
for Appellants' home, as participating residences are not subject to limits under the ordinance. In 
July 2018, the CUP was unanimously approved by the Board. 

The Lindgrens did not pursue an appeal (by writ of certiorari) of the Board's CUP to 
CRW, although others did so, in 14CIV18-000340, Johnson, et al. vs. Codington County Board of 
Adjustment. Honorable Robert L. Spears issued a memorandum decision (March 22, 2019), 
denying review under SDCL 11-2-61. 

As the proposed Wind Farm is of a size requiring a Facility Siting Permit (SDCL 49-41B-
2(13)), CRW then invoked the PUC'sjurisdiction in January 2019, assigned Docket EL19-003, 
covering a proposed development in both Codington and Grant Counties. The application was 
submitted to the PUC in January 2019, and given the fast track required by the statute then 
applicable (6 months to final decision, SDCL 49-41B-25, amended in 2019 to 9 months), the PUC 
gave notice to interested parties, including Appellants, of the opportunity to become a party to the 
proceeding. Appellants did not seek intervention under SDCL 49-4 lB-17(3), and ARSD 
20: 10:22:40 (intervention to be filed within 60 days of the application filing). 

On June 11, 2019, the Option expired without being exercise by CRW, with notice to the 
PUC the two WES planned for the Appellants' farm were being removed from the Facility Siting 
Permit. Updated information provided by CRW reflects the Appellants' home remains about 
1,696 feet from the closest WES site, and now as a "Non-Participant" home, CRW yet plans to 
emit both shadow flicker and noise upon the home, although no longer having any claim of 
privity with Appellants for such easements, as provided for in the Option. 

On June 13, 2019, the Lindgrens submitted a petition for intervention in the PUC's Docket 
EL19-003, asserting that without an "Effects Easement" being in place, CRW had no legal right 
to make an adverse use of their property. PU C's own counsel urged the petition be allowed, while 

Appellants' Docketing Statement 
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CRW took I1 position in the matter. On June 26, 2019, the PUC, on 3 vote of two to one, denied
the Lindgren intervention petition. The PUC?s ?nal order, aPPf0ving the Facility S itin Pennit,
followed on July 25, 2019. Not being considered 3 Party to the matter, although their fann and
home is Within the boundaries of the Pmject, the Lindgrens had I1 standing to aPP<- the pennit.

The PUC?s ?nal order, inter alia, aPPr0ves shadow ?icker being displayed at O on
residences (including that of the Lindgrens), S long not exceeding 30 hours Per Year in duration,

HO generate 3 sound pf?SSU.f level (10-minute equivalent continuous sound level, Leq) of II1Of
than 45 dBA 8 measured Within 25 feet of any non-participating residence.

On August 29, 2019, the Lindgrens ?led their veri?ed complaint for declaratory judgment
(and other relief) against Defendants, challenging, inter alia, the C ounty ? U. of 3 Pufported
Zoning Power, and also the PUC?s U. of 3 Pufported Facility Siting Pennit, to expressly
authorize 3 long-tenn U. of Appellants ? fann and home for the Defendant CRW?s disposing of
both shadow ?icker and noise, I1 longer in Privity with the Lindgrens, and having I1 effective
easement O claim of right OV? the Pf0p<- apart from Whatever defacto easement might arise
under the Zoning Ordinance and CUP. B U. of the Effects Easement Within the Option, the
Lindgrens assert, CRW?s OW instruments suggest these effects require O Warrant an easement in
favor of CRW; if that is the case, the complaint seeks to establish the governmental actions being
challenged 3.f themselves the taking of such an easement. As variously stated Within the
seventeen subparts of ? 109 of the complaint, it i recognized the trial court may deem the Zoning
Power suf?ciently broad S 2 to pennit creation of 3 servitude upon the described properties, in
which case the Lindgrens assert their intent to pursue damages for the taking of Pr0P61?[ As to
the PUC, the complaint notes that in another recent Wind Farm Pmject, the PUC limited noise

?XpOSU. for residences to merely 40 dBA, While in this case, the pennitted level i 45 dBA (an
intensity level that i on the order of three times greater); the complaint challenges the lack of
delegated standards for an enhanced noise level on the Lindgren pr0peTT The complaint notes

the origins of the Codington County Zoning Ordinance, being traceable to ?NARUC Best
Practices? report (? 74) and What an unidenti?ed Gennan judge (? 73) has ?tolerated.?

Defendants (Codington County, et a1. and Crowned Ridge Wind, et a1. responded with
motions to dismiss under Rule 12(b)(1) and (5), and af?davits of counsel, While the PUC moved
under Rule 12(b)(5) (failure to state 3 claim), and also asserting the complaint i barred by the
doctrine of Waiver (the Lindgrens knew the PY ect would be in their area, and failed to intervene
during the sixty-day intervention Period), failure to exhaust administrative remedies, and denying
the Plaintiffs ? pr0pe1T i damaged in ?the constitutional senSe_ The PUC?s motion also includes

3 request for an award of costs, citing SDCL 21-24-11.

Plaintiffs replied to each motion, including an affdavit of Linda Lindgren, submitting
several exhibits, including the Option that had lapsed on O about June 11 2019. At the close of
arguments heard December 9, 2019, the trial court ruled from the bench in favor of Defendants,
and directed counsel to Prepare an order. The C0urt?s order W3. entered on December 20, 2019,
granting each of the motions to dismiss, gT antin also the PUC?s motion for award of costs
pursuant to SDCL 21-24-11, and dismissing the C3. with prejudice, Notice of Entry being served
December 26, 2019.

Appellants LDocketing Statement

Filed: 1/10/2020 11:24 AM CST Codington County, South Dakota 14ClV19-000303

CRW took no position in the matter. On June 26, 2019, the PUC, on a vote of two to one, denied 
the Lindgren intervention petition. The PUC's final order, approving the Facility Siting Permit, 
followed on July 25, 2019. Not being considered a party to the matter, although their farm and 
home is within the boundaries of the project, the Lindgrens had no standing to appeal the permit. 

The PU C's final order, inter alia, approves shadow flicker being displayed at or on 
residences (including that of the Lindgrens), so long not exceeding 30 hours per year in duration, 
nor generate a sound pressure level (10-minute equivalent continuous sound level, Leq) of more 
than 45 dBA as measured within 25 feet of any non-participating residence. 

On August 29, 2019, the Lindgrens filed their verified complaint for declaratory judgment 
(and other relief) against Defendants, challenging, inter alia, the County's use of a purported 
Zoning Power, and also the PU C's use of a purported Facility Siting Permit, to expressly 
authorize a long-term use of Appellants' farm and home for the Defendant CR W's disposing of 
both shadow flicker and noise, no longer in privity with the Lindgrens, and having no effective 
easement or claim of right over the property, apart from whatever de facto easement might arise 
under the Zoning Ordinance and CUP. By use of the Effects Easement within the Option, the 
Lindgrens assert, CR W's own instruments suggest these effects require or warrant an easement in 
favor of CRW; if that is the case, the complaint seeks to establish the governmental actions being 
challenged are themselves the taking of such an easement. As variously stated within the 
seventeen subparts of,r 109 of the complaint, it is recognized the trial court may deem the Zoning 
Power sufficiently broad so as to permit creation of a servitude upon the described properties, in 
which case the Lindgrens assert their intent to pursue damages for the taking of property. As to 
the PUC, the complaint notes that in another recent Wind Farm project, the PUC limited noise 
exposure for residences to merely 40 dBA, while in this case, the permitted level is 45 dBA (an 
intensity level that is on the order of three times greater); the complaint challenges the lack of 
delegated standards for an enhanced noise level on the Lindgren property. The complaint notes 
the origins of the Codington County Zoning Ordinance, being traceable to "NARUC Best 
Practices" report (ii 74) and what an unidentified German judge (ii 73) has ''tolerated." 

Defendants (Codington County, et al., and Crowned Ridge Wind, et al., responded with 
motions to dismiss under Rule 12(b )(1) and (5), and affidavits of counsel, while the PUC moved 
under Rule 12(b )(5) (failure to state a claim), and also asserting the complaint is barred by the 
doctrine of waiver (the Lindgrens knew the project would be in their area, and failed to intervene 
during the sixty-day intervention period), failure to exhaust administrative remedies, and denying 
the Plaintiffs' property is damaged in "the constitutional sense." The PUC's motion also includes 
a request for an award of costs, citing SDCL 21-24-11. 

Plaintiffs replied to each motion, including an affdavit of Linda Lindgren, submitting 
several exhibits, including the Option that had lapsed on or about June 11, 2019. At the close of 
arguments heard December 9, 2019, the trial court ruled from the bench in favor of Defendants, 
and directed counsel to prepare an order. The Court's order was entered on December 20, 2019, 
granting each of the motions to dismiss, granting also the PU C's motion for award of costs 
pursuant to SDCL 21-24-11, and dismissing the case with prejudice, Notice of Entry being served 
December 26, 2019. 

Appellants' Docketing Statement 
- 5 -
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5 Appeals of right may be taken only from ?nal, appealable orders. See SDCL 15-26A-3
and 4

3 Did the trial court enter 3 ?nal judgment O order that resolves all of each P3-
individual claims, counterclaims O CTO claims? YES

b. If the trial court did not enter 3 final judgment O order 2 to each P311}/
individual claims, counterclaims O cross-claims, did the trial court make 3
detennination and dirct entry of j udgment pursuant to SDCL 15-6-54(1))?

NOT APPLICABLE

6 State each issue intended to be presented for review.

Issue A: Whether the trial court, in gT antin each of the motions of defendants, erred
in concluding that the complaint for declaratory j udgment failed to re?ect the Circuit
Court has jurisdiction OV? the subject matter?

Issue B Whether the trial court, in gT antin each of the motions of defendants, erred
in concluding the complaint fails to state 3 claim upon which relief C8 be gm-Ute

Issue C Whether Appellants have stated OI1 O II1Of claims for injury to, 3 taking
of O an infringement upon their rights 2 fee OWI1? of Pf0p<- Within the general
jurisdiction of the Circuit Court given the statutory and constitutional grounds for relief
asserted in the complaint?

Issue D: Whether the trial court, ruling for defendants under Rule 12(b) but Without
?ndings O conclusions that the action W3. frivilous O brought for malicious Purposes,
erred in granting defendant PUC?s motion for costs based on SDCL 21-24-11?

Date: January 1 2020 /s/ A.J. Swanson
A.J. Swanson
ARVID J SWANSON, P.C.
27452 482n Ave.

Attorney for Appellants Canton, SD 57013
TIMOTHY & LINDA LINDGREN 605-743-2070

aj@ajsWans0n.c0m

Attach 3 c0P of ?ndings of fact and conclusions of law gupp0I?Ii1? the j udgment O order
aPP<- from. See SDCL 15-26A-4(2). The order appealed from is ?ll adverse ruling

under Rule 12(b), being ? dismissal with prejudice; I ?ndings of fact and
conclusions of law were entered. The trial c0urt?s order of December 20, 2019, and
c0unsel?s notice of entry of December 26, 2019, *1] each attached.

Appellants LDocketing Statement
6
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5. Appeals ofright may be taken only from final, appealable orders. See SDCL 15-26A-3 
and 4. 
a. Did the trial court enter a final judgment or order that resolves all of each party's 

individual claims, counterclaims or cross claims? YES 
b. If the trial court did not enter a final judgment or order as to each party's 

individual claims, counterclaims or cross-claims, did the trial court make a 
determination and dirct entry of judgment pursuant to SDCL 15-6-54(b)? 
NOT APPLICABLE 

6. State each issue intended to be presented for review. 

Issue A: Whether the trial court, in granting each of the motions of defendants, erred 
in concluding that the complaint for declaratory judgment failed to reflect the Circuit 
Court has jurisdiction over the subject matter? 

Issue B: Whether the trial court, in granting each of the motions of defendants, erred 
in concluding the complaint fails to state a claim upon which relief can be granted? 

Issue C: Whether Appellants have stated one or more claims for injury to, a taking 
of or an infringement upon their rights as fee owners of property within the general 
jurisdiction of the Circuit Court given the statutory and constitutional grounds for relief 
asserted in the complaint? 

Issue D: Whether the trial court, ruling for defendants under Rule 12(b) but without 
findings or conclusions that the action was frivilous or brought for malicious purposes, 
erred in granting defendant PUC's motion for costs based on SDCL 21-24-11? 

Date: January 10, 2020 

Attorney for Appellants 

Isl A.I. Swanson 
A.J. Swanson 
ARVID J. SW ANSON, P.C. 
27452 482nd Ave. 
Canton, SD 57013 

TIMOTHY & LINDA LINDGREN 605-743-2070 
aj@ajswanson.com 

Attach a copy of findings of fact and conclusions of law supporting the judgment or order 
appealed from. See SDCL 15-26A-4(2). The order appealed from is an adverse ruling 
under Rule 12(b ), being a dismissal with prejudice; no findings of fact and 
conclusions oflaw were entered. The trial com1's order of December 20, 2019, and 
counsel's notice of entry of December 26, 2019, are each attached. 

Appellants' Docketing Statement 
- 6 -
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STATE OF SOUTH DAKOTA IN CIRCUIT COURT

COUNTY OF CODINGTON THIRD JUDICIAL DISTRICT

TIMOTHY LINDGREN and LINDA Case No. 14CIV19000303

LINDGREN,

Plaintiffs,

VS

CODINGTON COUNTY, G political
subdivision of the State of South Dakota,
CODINGTON COUNTY BOARD OF

NOTICE OF ENTRY OF ORDER
ADJUSTMENT, an agency of Codington

GRANTING MOTION
County, having issued L certain

TO DISMISS
Conditional Use Permit, # CUOI 8-007,
CROWNED RIDGE WIND, LLC,
CROWNED RIDGE WIND 11 LLC,
BOULEVARD ASSOCIATES, LLC,

all other Persons having present or future

interests in #CUOl8-007, and
SOUTH DAKOTA PUBLIC UTILITIES
COMMISSION, having issued G certain

Facility Siting Permit, Docket ELI 9-003,
and all other Persons having

present or future interest in C certain
Energy Facility Permit issued by the
South Dakota Public Utilities Commission

in Docket EL19-003,

Defendants.

NOTICE IS HEREBY GIVEN that on December 20, 2019, the Honorable Carmen

Means, Circuit Court Judge of the Third Judicial Circuit, signed 9. Order Granting Defendants?

Motion to Dismiss and Granting Motion for Costs, which Order W2 entered and ?led on

Filed: i Pi P11?-?l'vTlII [I] uq CST Codington County, E=ToT| |F1 RUE ii [01 ?I

STATE OF SOUTH DAKOTA 

COUNTY OF CODINGTON 

TIMOTHY LINDGREN and LINDA 
LINDGREN, 

Plaintiffs, 

vs. 

CODINGTON COUNTY, a political 
subdivision of the State of South Dakota, 
CODINGTON COUNTY BOARD OF 
ADJUSTMENT, an agency of Codington 
County, having issued a certain 
Conditional Use Permit, # CU0 18-007, 
CROWNED RIDGE WIND, LLC, 
CROWNED RIDGE WIND II, LLC, 
BOULEY ARD ASSOCIATES, LLC, 
all other Persons having present or future 
interests in #CU018-007, and 
SOUTH DAKOTA PUBLIC UTILITIES 
COMMISSION, having issued a certain 
Facility Siting Permit, Docket ELJ 9-003, 
and all other Persons having 
present or future interest in a certain 
Energy Facility Permit issued by the 
South Dakota Public Utilities Commission 
in Docket ELI 9-003, 

Defendants. 

IN CIRCUIT COURT 

THIRD JUDICIAL DISTRICT 

Case No. 14CIV19000303 

NOTICE OF ENTRY OF ORDER 
GRANTING MOTION 

TO DISMISS 

NOTICE IS HEREBY GIVEN that on December 20, 2019, the Honorable Carmen 

Means, Circuit Court Judge of the Third Judicial Circuit, signed an Order Granting Defendants' 

Motion to Dismiss and Granting Motion for Costs, which Order was entered and filed on 

Filed: 11ZfQSfQ90911 :U RM CST Codington County, South Dakota 14CIV19-000303 
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December 20, 2019. Attached hereto and served herewith is ? true and COl?T? QOP of said

Order.

Dated this 261 d?Y of December, 2019.

LYNN, JACKSON, SHULTZ & LEBRUN, P.C.

/s/ Miles F. Schumacher

Miles F. Schumacher

Dana Van Beek Palmer

Attorneys for Defendants

110 N. Minnesota Avenue, Suite 400
Sioux Falls, SD 57104

Telephone: (6os)s32_s999

mschumacher@lynnjacks0n.com

dpalmer@lynnjackson.com

Filed: i Pi P11?-?l'vTlII [I] uq CST Codington County, E=ToT| |F1 RUE ii [01 ?I

December 20, 2019. Attached hereto and served herewith is a true and correct copy of said 

Order. 

Dated this 26th day of December, 2019. 

LYNN, JACKSON, SHULTZ & LEBRUN, P.C. 

Isl Miles F. Schumacher 
Miles F. Schumacher 
Dana Van Beek Palmer 
Attorneys for Defendants 
110 N. Minnesota Avenue, Suite 400 
Sioux Falls, SD 57104 
Telephone: (605)332-5999 
mschumacher@lynnjackson.com 
dpalmer@lynnjackson.com 

Filed: 1QJQ.8Hl90911:II RM CST Codington County, South Dakota 14CIV19--000303 
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CERTIFICATE OF SERVICE

The undersigned hereby certi?es that O December 26, 2019, I caused the
foregoing document { be sent to:

Mr. A.J. Swanson

Arvid J. Swanson, P.C.

27452 482nd Ave.

Canton, SD 57013

aj@ajswans0n.c0m

Mr. Jack H. Hieb

Mr. Zachary W. Peterson
Richardson, Wyly> Wise, Sauck & Hieb

One Court St.

Aberdeen, SD 57402
jhieb@rvvwsh.c01n

Z[)?t?I?SOI1

Amanda Reiss

; Kristen N. Edwards

SD Public Utilities Commission

500 East Capitol Ave.

Pierre, SD 57501

amanda.reiss@state.sd.us

kristen.edwards@state.sd.us

Dated this 261 day of December, 2019.

/s/ Miles F. Schumacher

Miles F. Schumacher

Filed: i Pi P11?-?l'vTlII [I] uq CST Codington County, E=ToT| |F1 RUE ii [01 ?I

CERTIFICATE OF SERVICE 

The undersigned hereby certifies that on December 26, 2019, I caused the 
foregoing document to be sent to: 

Mr. A.J. Swanson 
Arvid J. Swanson, P.C. 
27452 482nd Ave. 
Canton, SD 57013 
aj@ajswanson.com 

Mr. Jack H. Hieb 
Mr. Zachary W. Peterson 
Richardson, Wyly, Wise, Sauck & Hieb 
One Court St. 
Aberdeen, SD 57 402 
ihieb@rwwsh.com 
zpeterson@rwwsh.com 

Amanda Reiss 
Kristen N. Edwards 
SD Public Utilities Commission 
500 East Capitol Ave. 
Pierre, SD 57501 
arnanda.reiss@state.sd. us 
kristen.edwards@state.sd. us 

Dated this 26th day of December, 2019. 

Isl Miles F. Schumacher 
Miles F. Schumacher 

---------
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APPELLANT'S DOCKETING STATEMENT - Scan 2 - Page 4 of 6

- Page 359 -

STATE OF SOUTH DAKOTA ) IN CIRCUIT COURT

IS
COUNTY OF CODINGTON ) THIRD J UDICIAL CIRCUIT

_i

TIMOTHY LINDGREN and LINDA ) Case N0. 14CIV1-000303
LINDGREN, )

)
Plaintz?v, )

) ORDER GRANTING DEFENDANT?S

V ) MOTION TO DISMISS

) AND GRANTING MOTION FOR COSTS

CODINGTON COUNTY, C political )
subdivision of the State of South Dakota, )
CODINGTON COUNTY BOARD OF )
ADJUSTMENT, U qg?ncy of Codi ngton )
County, having issued 6 certain )
Conditional Use Permit, # C U 01 8- )
CROWNED RIDGE WIND, LLC, )
CROWNED RIDGE WIND II LLC, )
BOULEVARD ASSOCIATES, LLC, )
all other Persons having present or future )
interests in #C U 8-00 and )
SOUTH DAKOTA PUBLIC UTILITIE S )
COMMIS SION, having issued C certain )
Facility Siting Permit, Docket EL19-003, )
and )
all other Persons having )

present orfurure interest in C certai n )
Energy Facility Permit issued by the )
South Dakota Public Utilities Commission )

in )
Docket EL] 9 003 )

)
Defendants. )

Mi__i

Each Defendant having ?led motions to dismiss the Plaintiffs? Complaint, to

which
Plainiciffs

objected, with 3 hearing being held OI December 9, 2019: before the

Court, with A.J. Swanson (appearing OI behalf of Timothy Lindgren and Linda

V
Lindgre n) , Kristen N. Edwards and Amanda M. Reiss (appearing on behalf of South

.1

Filed: i Pi P11?-?l'vTlII [I] uq CST Codington County, E=ToT| |F1 RUE ii [01 ?I

STATE OF SOUTH DAKOTA 

COUNTY OF CODINGTON 

) 
:ss 
) 

TIMOTHY LINDGREN and LINDA 
LINDGREN, 

Plaintiffs, 

vs. 

CODINGTON COUNTY, a political 
subdivision of the State of South Dakota, 
CODINGTON COUNTY BOARD OF 
ADJUSTMENT, an agency of Codington 
County, having issued a certain 
Conditional Use Permit, # CU0JB-007, 
CROWNED RIDGE WIND, LLC, 
CROWNED RIDGE WIND II, LLC, 
BOULEVARD ASSOCIATES, LLC, 
all other Persons having present or future 
interests in #CU018-007, and 
SOUTH DAKOTA PUBLIC UTILITIES 
COMMISSION, having issued a certain 
Facility Siting Permit, Docket EL19-003, 
and 
all other Persons having 
present or future interest in a certain 
Energy Facility Permit issued by the 
South Dakota Public Utilities Commission 
in 
Docket ELI 9-003, 

Defendants. 

) 

IN CIRCUIT COURT 

THIRD J UDICIAL CIRCUIT 

) Case No. 14CIV1-000303 
) 
) 

~ ORDER GRANTING DEFENDANT'S 
) MOTION TO DISMISS 
) AND GRANTING MOTION FOR COSTS 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

Each Defendant having filed m otions to dismiss the Plaintiffs' Complaint, to 

which Plaintiffs objected, with a hearing being held on Decembe r 9, 2019, before t he 

Court, withAJ. Swanson (appearing on behalf of Timothy Lindgren and Linda 

Lindgren), Kristen N. Edwards and Amanda M. Reiss (appearing on behalf of South 

-1-
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Dakota Public Utilities Commission), Miles S chumacher (appealing O behalf of Crowned

Ridge Wind, LLC; Crowned Ridge Wind I LLC and Boulevard Associates, LLC) and Jack

Hieb (appearing O behalf of Codington County Commission and Codington County Board of

Adjustment), participating-

After hearing arguments of counsel, opposition b Plaintiffs, and having considered the

Written submissions of the parties, for I'?3SOI stated in the Court?s oral decision and for 500d

C&ll appearing, it i hereby

ORDERED, ADJUDGED, 8: DECREED, that Defendant South Dakota Public

Utilities C0n1Inissi0n?s Motion to Dismiss is hereby GRANT ED With prejudice. It is

further

ORDERED, ADJUDGED, 8 DECREED, that Defendant South Dakota Public

Utilities C0mmissi0n?s Motion for Award of Cost Pursuant to SDCL 21-24~11 is hereby

GRANTED. It is further

ORDERED, ADJ UDGED, 8 DECREED, that Defendants Crowned Ridge Wind,

LLC, Crowned Ridge Wind II LLC, and Boulevard Associates, LLC Motion to Dismiss is

hereby GRANTED with P?ijudice. It is further

ORDERED, ADJ UDGED, & DECREED, that Defendants Codington County

Commission and Codington County Board of Adjustment?s Motion to Dismiss is hereby

GRANTED with prejudice. It is further

ORDERED, ADJ UDGED, & DECREED, that the above-entitled matter is hereby

DISMISSED with PREJUDICE.

_2
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Dakota Public Utilities Commission), Miles Schumacher (appearing on behalf of Crowned 

Ridge Wind, LLC; Crowned Ridge Wind II, LLC; and Boulevard Associates, LLC), and Jack 

Hieb ( appearing on behalf of Codington County Commission and Codington County Board of 

Adjustment), participating. 

After hearing arguments of counsel, opposition by Plaintiffs, and having considered the 

written submissions of the parties, for reasons stated in the Court's oral decision and for good 

cause appearing, it is here by 

ORDERED, ADJUDGED, & DECREED, that Defendant South Dakota Public 

Utilities Commission's Motion to Dismiss is hereby GRANTED ,-vith prejudice. It is 

further 

ORDERED, ADJUDGED, & DECREED, that Defendant South Dakota Public 

Utilities Commission's Motion for Award of Cost Pursuant to SDCL 21- 24-11 is hereby 

GRANTED. It is further 

ORDERED, ADJUDGED, & DECREED, that Defendants Crowned Ridge Wind, 

LLC, Crowned Ridge Wind II, LLC, and Boulevard Associates, LLC's Motion to Dismiss is 

hereby GRANTED with prejudice. It is further 

ORDERED, ADJUDGED, & DECREED, that Defendants Codington County 

Commission and Codington County Board of Adjustment's Motion t o Dismiss is hereby 

GRANTED with prejudice. It is further 

ORDERED, ADJUDGED, & DECREED, that the above-entitled matter is hereby 

DISMISSED with PREJUDICE. 

-2-
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B THE COURT:

Attest: Signe 12/20/20 12:30: P

Zeller, Barbara WMJMW

Clerk/Deputy ?0n0rab1e_6arrnen Means

Circuit Court Judge

3
I

51

_3

Filed O 1 2/20/201 9 CODINGTON County, South Dakota 14C|V1 9-000303

Filed: i Pi P11?-?l'vTlII [I] uq CST Codington County, E=ToT| |F1 RUE ii [01 ?I

Attest: 
Zeller, Barbara 
Clerk/Deputy 

BY THE COURT: 

Signed: 12/20i2019 12:30:48 PM 

~ 
Honorable Carmen Means 
Circuit Court Judge 

-3-
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S TATE OF SOUTH DAKOTA ) IN CIRCUIT COURT
S

COUNTY OF CODINGTON ) THIRD JUDICIAL CIRCUIT

TIMOTHY LINDGREN and
LINDA LINDGREN, 14CIV19-000303

Pl at ntz?s,

V

CODINGTON COUNTY, 6 political
subdivision of the State of South Dakota,
CODINGTON COUNTY BOARD OF
ADJUSTMENT, 61 ag?ncy of Codi ngton

County, having issued 6 certain
Conditional Use Permit, # CUO] 8-007, ORDER FOR TRANSCRIPT
CROWNED RIDGE WIND, LLC, (WITH CERTIFICATE OF
CROWNED RIDGE WIND II, LLC, SERVICE)
BOULEVARD ASSOCIATES, LLC,

all other Persons having present or future
interests in #CUO] 8- 00 7 and
SOUTH DAKOTA PUBLIC UTILITIES
COMMISSION, having issued 6 certain

Facility Siting Permit, Docket EL] 9- 003, and
all other Persons having
present or future 1' in 6 certain
Energy Facility Permit issued by the
South Dakota Public Utilities Commission in
Docket EL] 9-

Defendants.

TO: COURT REPORTER DAWN RUSSELL:

Pursuant to SDCL ? 15-26A-48, Appellants-Plaintiffs TIMOTHY LINDGREN and

LINDA LINDGREN hereby order the transcript of the proceeding in the above-entitled action,

8 further indicated below:

Date of Proce edin g: Tgge 0fPr0ceeding: R e garter: E-mail:
December 9 2019 Hearing Ilji Motions Dawn Russell daWn.russell@ujs.state. sd. us

As the ordering party, I certify the Notice of APPeal W3. filed with the trial c0urt?s clerk

OI J anualy 10 2020, this order being timely made within ten days of said filing date. Pursuant

Filed: 1/10/2020 11:24 AM CST Codington County, South Dakota 14ClV19-000303

ST ATE OF SOUTH DAKOTA 

COUNTY OF CODINGTON 

TIMOTHY LINDGREN and 
LINDA LINDGREN, 

Plaintiffs, 
vs. 

) 
: ss 
) 

CODINGTON COUNTY, a political 
subdivision of the State of South Dakota, 
CODINGTON COUNTY BOARD OF 
ADJUSTMENT, an agency of Codington 
County, having issued a certain 
Conditional Use Permit, # CU0J 8-007, 
CROWNED RIDGE WIND, LLC, 
CROWNED RIDGE WIND II, LLC, 
BOULEVARD ASSOCIATES, LLC, 
all other Persons having present or future 
interests in #CU0J 8-007, and 
SOUTH DAKOTA PUBLIC UTILITIES 
COMMISSION, having issued a certain 
Facility Siting Permit, Docket ELJ 9-003, and 
all other Persons having 
present or future interest in a certain 
Energy Facility Permit issued by the 
South Dakota Public Utilities Commission in 
Docket EL19-003, 

Defendants. 

TO: COURT REPORTER DAWN RUSSELL: 

IN CIRCUIT COURT 

THIRD JUDICIAL CIRCUIT 

14CIV19-000303 

ORDER FOR TRANSCRIPT 
(WITH CERTIFICATE OF 
SERVICE) 

Pursuant to SDCL § 15-26A-48, Appellants-Plaintiffs TIMOTHY LINDGREN and 

LINDA LINDGREN hereby order the transcript of the proceeding in the above-entitled action, 

as further indicated below: 

Date of Proceeding: Type of Proceeding: Reporter: E-mail: 
December 9, 2019 Hearing on Motions Dawn Russell dawn.russell@ujs.state.sd. us 

As the ordering party, I certify the Notice of Appeal was filed with the trial court's clerk 

on January 10, 2020, this order being timely made within ten days of said filing date. Pursuant 
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to SDCL 15- 26A-48, I certify also that 3. original of this order has been transmitted via e-mail

(address noted above) to the Court Reporter who took the requested proceedings; and filed also

with the Clerk of Courts, Codington County via Qdyssey, for further service upon counsel for

parties to the action 8 re?ected in the attached certificate of service.

Dated at Canton, S outh Dakota, this 10 day of January, 2020.

Respectfully submitted,

/s/ A.J. Swanson
ARVID J SWANSON, P.C. A.J. Swanson
27452 482n Ave.
Canton, SD 57013
605-743-2070

E-mail." aj@ajsWans0n.c0m
Attorney for Plainti/fk-Appellants
TIMOTHY LINDREN and
LINDA LINDREN

CERTIFICATE OF SERVICE

Undersigned, 2 counsel for Plaintiffs-Appellants herein, certi?es that on the date below
entered, the foregoing Order for Transcript W3. submitted to Odyssey File & Serve, for further
service upon the following counsel of record for Defendants, via electronic mail:

Miles F Schumacher, Esq mschumache-:r@1ynnj acks0n.c0m
Dana Van Beek Palmer, Esq dpa1mer@1ynnjacks0n.c0m
Michael F Nadolski, Esq mnad01ski@1ynnjacks0n.c0m
LYNN, JACKSON, SHULTZ & LEBRUN, P.C
(Counsel for Crowned Ridge Wind, LLC, er al-)

Zachary W. Peterson, Esq zpeters0n@rWWsh. com
Jack Hieb, Esq jhieb@rWWsh. com
RICHARDSON, WYLY, WISE, SAUK &

HIEB, LLP
(Counsel for Codington County, er al-)

Kristen N. Edwards, Esq kristen.edWa.rds@state.sd.us
Amanda Reiss, Esq amanda.reiss@state.sd.us
Special Assistant Attorneys General
(Counsel for South Dakota Public Utilities Commission)

Date: January 1 2020 /s/A.J. Swanson
A.J. Swanson

Order for Transcript
2

Filed: 1/10/2020 11:24 AM CST Codington County, South Dakota 14ClV19-000303

to SDCL 15-26A-48, I certify also that an original of this order has been transmitted via e-mail 

(address noted above) to the Court Reporter who took the requested proceedings; and filed also 

with the Clerk of Courts, Codington County via Odyssey, for further service upon counsel for 

parties to the action as reflected in the attached certificate of service. 

Dated at Canton, South Dakota, this 10th day of January, 2020. 

Respectfully submitted, 

Isl A.J. Swanson 
ARVID J. SWANSON, P.C. 
27452 482nd Ave. 
Canton, SD 57013 
605-743-2070 
E-mail: aj@ajswanson.com 
Attorney for Plaintiffs-Appellants 
TIMOTHY LINDREN and 
LINDA LIND REN 

A.J. Swanson 

CERTIFICATE OF SERVICE 

Undersigned, as counsel for Plaintiffs-Appellants herein, certifies that on the date below 
entered, the foregoing Order for Transcript was submitted to Odyssey File & Serve, for further 
service upon the following counsel of record for Defendants, via electronic mail: 

Miles F. Schumacher, Esq. 
Dana Van Beek Palmer, Esq. 
Michael F. Nadolski, Esq. 
LYNN, JACKSON, SHULTZ & LEBRUN, P.C 
(Counsel for Crowned Ridge Wind, LLC, et al.) 

Zachary W. Peterson, Esq. 
Jack Hieb, Esq. 
RICHARDSON, WYLY, WISE, SAUK & 
HIEB, LLP 
(Counsel for Codington County, et al.) 

Kristen N. Edwards, Esq. 
Amanda Reiss, Esq. 
Special Assistant Attorneys General 

mschumacher@lynn j ackson. com 
dpalmer@lynnj ackson. com 
mnadolski@lynnjackson.com 

zpeterson@rwwsh.com 
jhieb@rwwsh.com 

kristen. edwards@state.sd. us 
amanda.reiss@state.sd.us 

(Counsel for South Dakota Public Utilities Commission) 

Date: January 10, 2020 Isl A.J. Swanson 
A.J. Swanson 

Order for Transcript 
- 2 -

Filed: 1/10/2020 11 :24 AM CST Codington County, South Dakota 14CIV19-000303 
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CODINGTON COUNTY CLERK OF COURTS 
THIRD JUDICIAL CIRCUIT 

January 10, 2020 

SUPREME COURT OF SOUTH DAKOTA 
OFFICE OF THE CLERK 
500 EAST CAPITOL AVENUE 
PIERRE, SOUTH DAKOTA 57501-5070 

RE: CASE NUMBER - 14CIV19-303 

TIMOTHY LINDGREN and LINDA LINDGREN 
vs 

14 1" Avenue S.E. 
Watertown, SD 57201-3611 
(605) 882-5095 
Fax: (605) 882-5384 

CODINGTON COUNTY, CODINGTON COUNTY BOARD OF ADJUSTMENT, 
CROWNED RIDGE WIND, LLC, CROWNED RIDGE WIND 11, LLC, BOULEVARD 
ASSOCIATES, LLC and SOUTH DAKOTA PUBLIC UTILITIES COMMISSION 

Please find enclosed, certified copies of: 

1. Notice of Appeal with Certificate of Service; 
2. Appellants' Docketing Statement; 
3. Order; 
4. Notice of Entry of Order; 
5. Check for the Appeal. 

I will be requesting an eRecord in the near future. 

If you have any questions or need anything else, please contact me and Connie Hartley, Clerk. 

Thank you! 

Barbara Zeller 
Deputy Clerk 
Codington County 

FILED 
JAN 10 2020 

SOUTH DAKOTA UNIFIED JUDICIAL SYSTEM 
By 3RD Cl:!30F COURT . 
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STATE OF SOUTH DAKOTA 

COUNTY OF CODINGTON 

TIMOTHY LINDGREN and 
LINDA LINDGREN, 

Plaintiffs, 
VS. 

) 
: ss 
) 

CODINGTON COUNTY, a political 
subdivision of the State of South Dakota, 
CODINGTON COUNTY BOARD OF 
ADJUSTMENT, an agency of Codington 
County, having issued a certain 
Conditional Use Permit, # CU0J 8-007, 
CROWNED RIDGE WIND, LLC, 
CROWNED RIDGE WIND II, LLC, 
BOULEVARD ASSOCIATES, LLC, 
all other Persons having present or future 
interests in #CUOJ 8-007, and 
SOUTH DAKOTA PUBLIC UTILITIES 
COMMISSION, having issued a certain 
Facility Siting Permit, Docket EL19-003, and 
all other Persons having 
present or future interest in a certain 
Energy Facility Permit issued by the 
South Dakota Public Utilities Commission in 
Docket EL19-003, 

Defendants. 

IN CIRCUIT COURT 

THIRD JUDICIAL CIRCUIT 

14CIV 19-000303 

NOTICE OF APPEAL 
(WITH CERTIFICATE OF 
SERVICE) 

TO: Miles F. Schumacher, Dana Van Beek Palmer and Michael F. Nadolski of LYNN, 
JACKSON, SHULTZ, & LEBRUN, P.C., Counsel for Crowned Ridge Wind, LLC, et al., 
Zachary W. Peterson and Jack Hieb, of RICHARDSON, WYLY, WISE, SAUK & HIEB, 
LLP, Counsel for Codington County, et al., and Kristen N. Edwards and Amanda Reiss, 
Special Assistant Attorneys General, Counsel for SOUTH DAKOTA PUBLIC 
UTILITIES COMMISSION. 

PLEASE TAKE NOTICE: Timothy Lindgren and Linda Lindgren, as plaintiffs and now 

as appellants in the above-captioned matter, have hereby appealed to the South Dakota Supreme 

Court from the Circuit Court's order of dismissal, with prejudice, of their complaint for 

Filed: 1/10/2020 11 :24 AM CST Codington County, South Dakota 14CIV19-000303 
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declaratory relief, such order having been entered December 20, 2019 (Notice of Entry of Order 

being served December 26, 2019). 

Dated at Canton, South Dakota, this 10th day of January, 2020. 

Respectfully submitted, 

Isl A.J. Swanson 

ARVID J. SW ANSON, P.C. 
27452 482nd Ave. 
Canton, SD 57013 
605-743-2070 
E-mail: aj@ajswanson.com 

A ttorney for Plaintiffs-Appellants 
TIMOTHY LINDREN and 
LINDA LINDREN 

A.J. Swanson 

CERTIFICATE OF SERVICE 

Undersigned, as counsel for Plaintiffs-Appellants herein, certifies that on the date below 
entered, the foregoing Notice of Appeal was submitted to Odyssey File & Serve, for further 
service upon the following counsel of record for Defendants, via electronic mail, followed by 
separate service of said Notice of Appeal upon each named counsel via e-mail: 

Miles F. Schumacher, Esq. 
Dana Van Beek Palmer, Esq. 
Michael F. Nadolski, Esq. 
LYNN, JACKSON, SHULTZ & LEBRUN, P.C 
(Counsel for Crowned Ridge Wind, LLC, et al.) 

Zachary W. Peterson, Esq. 
Jack Hieb, Esq. 
RICHARDSON, WYLY, WISE, SAUK & 
HIEB, LLP 
(Counsel for Codington County, et al.) 

Kristen N. Edwards, Esq. 
Amanda Reiss, Esq. 
Special Assistant Attorneys General 

mschumacher@ lynnjackson.com 
dpalmer@ lynnjackson .com 
mnadolski@lynnjackson.com 

zpeterson@rwwsh.com 
jhieb@rwwsh.com 

kristen.edwards@state.sd.us 
amanda.reiss@state.sd.us . 

(Counsel for South Dakota Public Utilities Commission) 
STATE OF SOUTH DAKOTA 

· Third Judicial Circuit Court 

Dated: Janum 10, 2020 Isl A.J. Swanson 

Notice of Appeal 
- 2 -

I hereby certify that the foregoing lnatrum1nt 
Is a true and correct copyoftfit onglnal aa t~e 
same 1ppeara eri file IA my office on th!$ d~to· 

JAN 10 2020 
· Connie Hartley · 

Codington County Clerk of Courto 

By r ·)a,J.&':'04., a~'.) 
Filed: 1/10/2020 11 :24 AM CST Codington County, South Dakota 14CIV19-000303 
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IN THE SUPRElvlE COURT 
OFTHE 

STATE OF SOUTH DAKOTA 

TIMOTHY LINDGREN and 
LINDA LINDGREN, 

VS. 

Plaintiffs, 

CODINGTON COUNTY, a political 
subdivision of the State of South Dakota, 
CODINGTON COUNTY BOARD OF 
ADJUSTMENT, an agency of Codington 
County, having issued a certain 
Conditional Use Permit, # CU0J 8-007, 
CROWNED RIDGE WIND, LLC, 
CROWNED RIDGE WIND II, LLC, 
BOULEVARD ASSOCIATES, LLC, 
all other Persons having present or future 
interests in #CU0l 8-007, and 
SOUTH DAKOTA PUBLIC UTILITIES 
COMMISSION, having issued a certain 
Facility Siting Permit, Docket EU 9-003, and 
all other Persons having 
present or future interest in a certain 
Energy Facility Permit issued by the 
South Dakota Public Utilities Commission in 
Docket EL19-003, 

Defendants. 

SECTION A. 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

TRIAL COURT 

No. 14CIV19-000303 
--- ---

APPELLANTS' 
DOCKETING 
STATEMENT 

1. The circuit court from which the appeal is taken: THIRD CIRCUIT 

2. The county in which the action is venued at time of appeal: CODINGTON 

3. The name of the trial judge who entered the decision appealed: 

HONORABLE CARMEN MEANS, CIRCUIT JUDGE 

Filed: 1/10/2020 11:24 AM CST Codington County, South Dakota 14CIV19-000303 
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PARTIES AND ATTORNEYS 

4. Identify each party presently of record and the name, address and phone number of the 
attorney for each party. 

Plaintiffs/ Appellants: TIMOTHY LINDGREN and LINDA LINDGREN 
(" Lindgrens") 

Attorney for Appellants: A.J. Swanson, ARVID J. SWANSON, P.C. 
27452 482nd Ave. 
Canton, SD 57013 
(605) 743-2070 

Defendants/Appellees: CODINGTON COUNTY, a political subdivision of the 
State of South Dakota, CODINGTON COUNTY BOARD 
OF ADJUSTMENT, an agency of Codington County, 
having issued Conditional Use Permit # CUP018-007 
("Codington" or "Board") 

Attorneys for Appellees: Zachary W. Peterson and Jack Hieb 
RICHARDSON, WYLY, WISE, SAUK & HIEB, LLP 
P.O. Box 1030 
Aberdeen, SD 57402-1030 
(605) 225-6310 

Defendants/Appellees: CROWNED RIDGE WIND, LLC, CROWNED RIDGE 
WIND II, LLC., BOULEVARD ASSOCIATES, LLC ("CRW") 

Attorneys for Appellees: Miles F. Schumacher, Dana Van Beek Palmer, and 
Michael F. Nadolski 
LYNN, JACKSON, SHULTZ & LEBRUN, P.C. 
110 N. Minnesota Ave., Suite 400 
Sioux Falls, SD 57104 
(605) 332-5999 

Defendant/Appellee: SOUTH DAKOTA PUBLIC UTILITIES COMMISSION, 
having issued Facility Siting Pennit, Docket EL19-003 ("PUC") 

Attorneys for Appellee: Kristen N. Edwards and Amanda Reiss, Special 
Assistant Attorneys General 
500 East Capitol Avenue 
Pierre, SD 57501 
(605) 773-3201 

SECTION B. TIMELINESS OF APPEAL 

1. The date the judgment or order appealed from was signed and filed by the trial comt: 

ORDER GRANTING DEFENDANT'S MOTION TO DISMISS AND GRANTING 
MOTION FOR COSTS, signed and flled by the trial court on December 20, 2019. 

Appellants' Docketing Statement 
- 2 -

Filed: 1/10/2020 11:24 AM CST Codington County, South Dakota 14CIV19-000303 



LETTER: COVER LETTER WITH ATTACHMENTS SENT TO SUPREME COURT Page 6 of 15

- Page 369 -

E
1

V WE g?? Elii?i H E115 5 [li 5* Il Eff-Ii EH5! I?i QEI BEES i

M????? H! HIIE ?

K MlI5i@ Q?i?i Bi H . \ 0t10l1 E11 BEE 5

ii lLIGiG {E '-ll?!!! ?!lIO] ??lli IK :
L MEIES [E [W Lilli! ii!-?SE IM

VAN D IIJIQIUIE ?

E ilif E?ill? [ii II E???i?f?? m [I I
5

MIME " 1s osmo 5 53% {Hi E??i E er let NIEEHEI E3115 3
!J ec1s10n - xrmed/reversed 1

WE El D'lLilii 5i E VZIIEE i?f?? HIEEIPE I arm? @5F;i| HIM $?TIi M
II lore ,_ [0 l.lUi Z913 H'JEI.E!iI? r wner? , PE
Ii! ii?lo??e Z ?O non? ZUI EH ' aml MEIHH WEN! |I=Tu L?? E?l a

V1 reement,? {I {EM Iii um: W 1n?l? ' E if- EBEI 515$! T 3
[Em I owever {H !I!Ii WIT Mihl?lfi ?5 IQIK .
li? >nstrumcnt M FWEJ Tn 2 T?i?i? | Sechm ED i Hi".E.I.EIE

EH ii?-T! H ili BEE 55 om 0 amt T15 T FE! ??l? | ecor
ii HI |'i?lF l??ll?i!1v'E I HI f??l Hl?li M

Fi? HI [Ii M85515 EIIE I ?51 HIR ????m? m=fl I L ili?
om amt ?

COO!? 1n {IR escr1t1o1 BER Ii FIRM? ii MR5 [E 5% EEE LE
1151 "O1Tl I RT- Ell FEEE Q IE3! i?m ilziii ?? i I LE HI E6! E

E5 HI HE [H MM! ?551 {I R EM ilai??il III [JE???l'i'? {I
lllgl ?l LEE REE-l? L!I': [IE Ed H5 Wm { {

K @ ontauun y_ ecre s Bl- Ri?imi?? 51 mam L
HEM Iii ?on dentialit ' HI v 7 E ? {T K Yanet ? M 3

. FEM {I {B ? roxlmat { EM {@5 - eranons
EM NR5!- ot 1erw1s E Bl?i?m I 1cker .?

iibb WEE mrecored 5155 ili?i 5 mmmzmmm 1ereof E Ff-K???il ili?
[B15 | e lstez 51 $3 V USO UB1?) fOVlS1O PSIII K ectlol LIE El? E5525 H5 i
l?i?ii? Bi EL E1525!! \ 6 {i IE1 0n1n ; I [H W15 i

Hi?- LI [IE DIME- EIEES! 3) M % El EZQ H5855!

{H 51% Ilff IOR K M51 {E1 IIIF Qi??il- 3

' mm EEHEEE F-151% Mliii?? 535!- EH5 i?li??? II FI FER EIEIIE [H
KEEI |'ET'| Em rmsmma Elo?ll M E 'amc1at1n?

KEIEEM 531% I ' non-pa111c1| atln .? HI omn q I?
EEIQ E ? om re 1ensiv ME [IE IEI [GE]?! 5 WIR E5! mm 3

[H [ 1 A 0 || r0 ernes 'O8.Wa P
@\ {@5135 ijlo? | otentla I 1o1se estruction { iili?i ;| otenna | m o [ii O @
E1 i axnnun mm EEE iii M HEJE ii HI EIWEH IR HIRE mt: F MM!

E

&
B i

i

?

IIEEI EIIBIFIIYI IIIPZ! VI III- BKEHIFIEI Eillii? if !I=1!!iF-

2. The date notice of entry of the judgment or order was served on each party: 
December 26, 2019 

3. State whether either of the following motions was made: 
a. Motion for judgment n.o.v., SDCL 15-6-50(b) NO 
b. Motion for new trial, SDCL 15-6-59 NO 

NATURE AND DISPOSITION OF CLAIMS 

4. State the nature of each party's separate claims, counterclaims or cross-claims and the trial 
court's disposition of each claim (e.g., court trial, jury verdict, summary judgment, default 
judgment, agency decision, affirmed/reversed, etc.) 

The Lindgrens are owners of a 240-acre farm ("Lindgren Farm") several miles south of 
South Shore, Codington County. On June 11, 2014, Appellants (as "Owner") entered into what 
would become a 5-year option ("Option") over the farm, entitled "Wind Farm Lease and 
Easement Agreement," in favor of Appellee CR W. If exercised timely, the term would extend for 
fifty years; however, the option expired June 10, 2019 without exercise by CRW (as "Operator''). 
The instrument, inter alia, provided for an "Effects Easement" (Section 5.2) over Appellants ' 
farm, as referenced and described in ,i,i 33-40 of complaint. The Option is part of the record, 
being Exhibit 1 to the "Lindgren Affidavit," filed November 8, 2019; however, the trial court did 
not rule on whether such - or several other - submissions were to be considered beyond the 
complaint. 

Accordingly, this description of the Option is limited to what might be gleaned from the 
verified complaint itself: ,i 34, grants a very broad right and easement to use the Lindgren Farm 
for the "effects arising from the wind farm or for any activity located on Plaintiffs' property, or 
arising upon adjacent properties and being visited upon the Lindgren Farm;" 135, the Option is to 
be keep confidential as containing proprietary trade secrets; ,i 36, pending resolution of CR W's 
claim of confidentiality, the Option is described as a "servitude ... for a variety of adverse effects 
flowing from either hosting or being too proximate to wind farm operations, including ... 'noise' 
and ' light, flicker ... [and] shadow' (otherwise herein referenced as Shadow Flicker)." 

The Option remains unrecorded, other than a memorandum thereof, as recorded with the 
local register of deeds. A subsequent provision of the Option (Section 11.4) also waives the 
benefit of any setback requirements or "other zoning restrictions" applicable to the Wind Farm, 
whether on the Owner's property or on property adjacent thereto. 

During the 5-year life of the Option, CRW designed a proposed wind farm that encircled 
Appellants' farm, including proposed location of two wind turbines on the farm. During the 
option's viable period, Appellants' farm and residence would be considered a "participating" 
property, as opposed to "non-pa1ticipating." Codington exercises the Zoning Power, having 
adopted a Comprehensive Land Use Plan (CLUP), providing, as to Wind Energy Systems (WES), 
policies that "appropriate setbacks will be determined [to] protect adjacent prope1ties, roadways 
and residences from potential noise, destruction, or other potential adverse impacts of towers," 
and establishing " [m]aximum noise levels to be heard at the property line of the site with a wind 

Appellants' Docketing Statement 
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tower." As of June 2018, Codington amended the Zoning Ordinance (Ordinance 68), providing 
that noise level generated by a wind energy system shall not exceed 50 dBA, average A-weighted 
Sound pressure level effects "at the property line of existing non participating residences," with 
no limit imposed for so-called "participating residences." (Measuring or limiting sound at this 
property line is not the policy required by the CLUP.) Further, the amended ordinance now 
requires a flicker analysis, as to all occupied dwellings (each being termed a "receptor") within a 
one mile radius of each proposed wind turbine, while establishing a maximum exposure to flicker 
of 30 hours per year for each receptor. By agreement, however, a participating or non­
participating owner could accept a greater duration of flicker, and if approved by the Board, the 
agreement "is to be recorded and filed with the Codington County Zoning Officer." A third 
feature of the ordinance amendment is that a WES is to be setback from a non-participating 
occupied residence by at least 1,500 feet. 

Within days ofCodington's ordinance amendment, CRW filed for a Conditional Use 
Permit (CUP), involving about 130 WES sites over thousands of acres, including two to be sited 
on Appellants ' farm. During the CUP hearing - with Appellants' home having the unique 
receptor code of CR1-C37P (CRl being the wind farm, while "C" reflects Codington, ''37" the 
home of Appellants, and "P" denotes a status of participating by reason of the option) - CR W's 
experts predicted Appellants' home would experience shadow flicker for nearly 28 hours per year, 
at a distance of 1,696 feet from the nearest WES. No evidence was provided for sound intrusion 
for Appellants ' home, as participating residences are not subject to limits under the ordinance. In 
July 2018, the CUP was unanimously approved by the Board. 

The Lindgrens did not pursue an appeal (by writ of certiorari) of the Board's CUP to 
CRW, although others did so, in 14CIV18-000340, Johnson, et al. vs. Codington County Board of 
Adjustment. Honorable Robert L. Spears issued a memorandum decision (March 22, 2019), 
denying review under SDCL 11-2-61. 

As the proposed Wind Farm is of a size requiring a Facility Siting Permit (SDCL 49-41B-
2(13)), CRW then invoked the PUC'sjurisdiction in January 2019, assigned Docket EL19-003, 
covering a proposed development in both Codington and Grant Counties. The application was 
submitted to the PUC in January 2019, and given the fast track required by the statute then 
applicable (6 months to final decision, SDCL 49-41B-25, amended in 2019 to 9 months), the PUC 
gave notice to interested parties, including Appellants, of the opportunity to become a party to the 
proceeding. Appellants did not seek intervention under SDCL 49-41B-17(3), and ARSD 
20: 10:22:40 (intervention to be filed within 60 days of the application filing). 

On June 11, 2019, the Option expired without being exercise by CRW, with notice to the 
PUC the two WES planned for the Appellants ' farm were being removed from the Facility Siting 
Pe1mit. Updated information provided by CRW reflects the Appellants' home remains about 
1,696 feet from the closest WES site, and now as a "Non-Participant" home, CRW yet plans to 
emit both shadow flicker and noise upon the home, although no longer having any claim of 
privity with Appellants for such easements, as provided for in the Option. 

On June 13, 2019, the Lindgrens submitted a petition for intervention in the PUC's Docket 
EL19-003, asserting that without an "Effects Easement" being in place, CRW had no legal right 
to make an adverse use of their prope11y. PUC's own counsel urged the petition be allowed, while 
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CRW took no position in the matter. On June 26, 2019, the PUC, on a vote of two to one, denied 
the Lindgren intervention petition. The PUC 's final order, approving the Facility Siting Permit, 
followed on July 25, 2019. Not being considered a party to the matter, although their farm and 
home is within the boundaries of the project, the Lindgrens had no standing to appeal the permit. 

The PUC's final order, inter alia, approves shadow flicker being displayed at or on 
residences (including that of the Lindgrens), so long not exceeding 30 hours per year in duration, 
nor generate a sound pressure level (IO-minute equivalent continuous sound level, Leq) of more 
than 45 dBA as measured within 25 feet of any non-participating residence. 

On August 29, 2019, the Lindgrens filed their verified complaint for declaratory judgment 
(and other relief) against Defendants, challenging, inter alia, the County's use of a purported 
Zoning Power, and also the PU C's use of a purported Facility Siting Permit, to expressly 
authorize a long-term use of Appellants ' farm and home for the Defendant CRW's disposing of 
both shadow flicker and noise, no longer in privity with the Lindgrens, and having no effective 
easement or claim of right over the property, apart from whatever de facto easement might arise 
under the Zoning Ordinance and CUP. By use of the Effects Easement within the Option, the 
Lindgrens assert, CR W's own instruments suggest these effects require or warrant an easement in 
favor of CRW; if that is the case, the complaint seeks to establish the governmental actions being 
challenged are themselves the taking of such an easement. As variously stated within the 
seventeen subpa11s of~ 109 of the complaint, it is recognized the trial court may deem the Zoning 
Power sufficiently broad so as to permit creation of a servitude upon the described prope1ties, in 
which case the Lindgrens assert their intent to pursue damages for the taking of property. As to 
the PUC, the complaint notes that in another recent Wind Farm project, the PUC limited noise 
exposure for residences to merely 40 dBA, while in this case, the permitted level is 45 dBA (an 
intensity level that is on the order of three times greater); the complaint challenges the lack of 
delegated standards for an enhanced noise level on the Lindgren property. The complaint notes 
the origins of the Codington County Zoning Ordinance, being traceable to "NARUC Best 
Practices" report(~ 74) and what an unidentified German judge c, 73) has ' 'tolerated." 

Defendants (Codington County, et al., and Crowned Ridge Wind, et al., responded with 
motions to dismiss under Rule 12(b)( l ) and (5), and affidavits of counsel, while the PUC moved 
under Rule 12(b)(5) (failure to state a claim), and also asserting the complaint is ban-ed by the 
doctrine of waiver (the Lindgrens knew the project would be in their area, and failed to intervene 
during the sixty-day intervention period), failure to exhaust administrative remedies, and denying 
the Plaintiffs' property is damaged in ''the constitutional sense." The PUC's motion also includes 
a request for an award of costs, citing SDCL 21-24-11. 

Plaintiffs replied to each motion, including an affdavit of Linda Lindgren, submitting 
several exhibits, including the Option that had lapsed on or about June 11, 2019. At the close of 
arguments heard December 9, 2019, the trial court ruled from the bench in favor of Defendants, 
and directed counsel to prepare an order. The Court's order was entered on December 20, 2019, 
granting each of the motions to dismiss, granting also the PU C' s motion for award of costs 
pursuant to SDCL 21-24-11, and dismissing the case with prejudice, Notice of Entry being served 
December 26, 2019. 
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5. Appeals of right may be taken only from final, appealable orders. See SDCL 15-26A-3 
and 4. 
a. Did the trial court enter a final judgment or order that resolves all of each party's 

individual claims, counterclaims or cross claims? YES 
b. If the trial court did not enter a final judgment or order as to each party' s 

individual claims, counterclaims or cross-claims, did the trial court make a 
determination and dirct entry of judgment pursuant to SDCL 15-6-54(b )? 
NOT APPLICABLE 

6. State each issue intended to be presented for review. 

Issue A: Whether the trial court, in granting each of the motions of defendants, erred 
in concluding that the complaint for declaratory judgment failed to reflect the Circuit 
Court has jurisdiction over the subject matter? 

Issue B: Whether the trial court, in granting each of the motions of defendants, erred 
in concluding the complaint fails to state a claim upon which relief can be granted? 

Issue C: Whether Appellants have stated one or more claims for injury to, a taking 
of or an infringement upon their rights as fee owners of property within the general 
jurisdiction of the Circuit Court given the statutory and constitutional grounds for relief 
asserted in the complaint? 

Issue D: Whether the trial court, ruling for defendants under Rule 12(b) but without 
findings or conclusions that the action was frivilous or brought for malicious purposes, 
erred in granting defendant PUC's motion for costs based on SDCL 21-24-11? 

Date: January 10, 2020 

Attorney f or Appellants 
TIMOTHY & LINDA LINDGREN 

Isl A.J. Swanson 
A.J. Swanson 
ARVID J. SWAN SON, P.C. 
27452 482nd Ave. 
Canton, SD 57013 
605-7 43-2070 
aj@ajswanson.com 

Attach a copy of findings of fact and conclusions of law supporting the judgment or order 
appealed from. See SDCL 15-26A-4(2). The order appealed from is an adverse ruling 
under Rule 12(b), being a dismissal with prejudice; no findings of fact and 
conclusions oflaw were entered. The trial court's order of December 20, 2019, and 
counsel's notice of entry of December 26, 2019, are each attached. 

STATE OF SOUTH DAKOTA 
Third Judicial Circuit Court 

I hereby certify that the foregoing i~strument 
is a true and correct copy of the original as the 
same appears on file in my office on this datO'. 

Appellants' Docketing Statement 
JAN 10 2020 

- 6 - Connie Hartley 
Codington County Clerk of Courts 
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STATE OF SOUTH DAKOTA 

COUNTY OF CODINGTON 

) 
:ss 
) 

TIMOTHY LINDGREN and LINDA 
LINDGREN, 

Plaintiffs, 

vs. 

CODINGTON COUNTY, a political 
subdivision of the State of South Dakota, 
CODINGTON COUNTY BOARD OF 
ADJUSTMENT, an agency of Codington 
County, having issued a certain 
Conditional Use Permit,# CUOJB-007, 
CROWNED RIDGE WIND, LLC, 
CROWNED RIDGE WIND II, LLC, 
BOULEVARD ASSOCIATES, LLC, 
all other Persons having present or future 
interests in #CUOJB-007, and 
SOUTH DAKOTA PUBLIC UTILITIES 
COMMISSION, having issued a certain 
Facility Siting Permit, Docket EL19-003, 
and 
all other Persons having 
present or future interest in a certain 
Energy Facility Permit issued by the 
South Dakota Public Utilities Commission 
in 
Docket ELI 9-003, 

Defendants. 

) 

IN CIRCUIT COURT 

THIRD JUDICIAL CIRCUIT 

) Case No. 14CIV1-000303 
) 
) 

) ORDER GRANTING DEFENDANT'S 
) MOTION TO DISMISS 
~ AND GRANTING MOTION FOR COSTS 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

Each Defendant having filed motions to dismiss the Plaintiffs' Complaint, to 

which Plaintiffs objected, with a hearing being held on December 9, 2019, before the 

Court, with A.J. Swanson (appearing on behalf of Timothy Lindgren and Linda 

Lindgren), Kristen N. Edwards and Amanda M. Reiss (appearing on behalf of South 

-1 -
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Dakota Public Utilities Commission), Miles Schumacher (appearing on behalf of Crowned 

Ridge Wind, LLC; Crowned Ridge Wind II, LLC; and Boulevard Associates, LLC), and Jack 

Hieb ( appearing on behalf of Codington County Commission and Codington County Board of 

Adjustment), participating. 

After hearing arguments of counsel, opposition by Plaintiffs, and having considered the 

written submissions of the parties, for reasons stated in the Court's oral decision and for good 

cause appearing, it is hereby 

ORDERED, ADJUDGED, & DECREED, that Defendant South Dakota Public 

Utilities Commission's Motion to Dismiss is hereby GRANTED ,-v:ith prejudice. It is 

further 

ORDERED, ADJUDGED, & DECREED, that Defendant South Dakota Public 

Utilities Commission's Motion for Award of Cost Pursuant to SDCL 21-24-11 is hereby 

GRANTED. It is further 

ORDERED, ADJUDGED, & DECREED, that Defendants Crowned Ridge Wind, 

LLC, Crowned Ridge Wind II, LLC, and Boulevard Associates, LLC's Motion to Dismiss is 

hereby GRANTED with prejudice. It is further 

ORDERED, ADJUDGED, & DECREED, that Defendants Codington County 

Commission and Codington County Board of Adjustment's Motion to Dismiss is hereby 

GRANTED with prejudice. It is further 

ORDERED, ADJUDGED, & DECREED, that the above-entitled matter is hereby 

DISMISSED with PREJUDICE. 

-2-
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Attest: 
Zeller, Barbara 
Clerk/Deputy 

BY THE COURT: 

Signed: 12/20/2019 12:30:48 PM 

Honorable Carmen Means 
Circuit Court Judge 

STATE OF SOUTH DA:(OTA 
Third Judicial Citcuit Court 

I hereby certify that the foregoing lnstrumer.t 
is a true and correct copy of the original _as tho 
same appears on file in my office on this dtto: 

JAN 10 2020 
Connie Hartley 

Codington County Clerk of Courta 
-
3
- By °l)arJl~ ~) 

Filed on: 12/20/2019 CODINGTON County, South Dakota 14CIV19-000303 
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STATE OF SOUTH DAKOTA 

COUNTY OF CODINGTON 

TIMOTHY LINDGREN and LINDA 
LINDGREN, 

Plaintiffs, 

VS. 

CODINGTON COUNTY, a political 
subdivision of the State of South Dakota, 
CODINGTON COUNTY BOARD OF 
ADJUSTMENT, an agency of Codington 
County, having issued a certain 
Conditional Use Permit,# CU0f 8-007, 
CROWNED RIDGE WIND, LLC, 
CROWNED RIDGE WIND II, LLC, 
BOULEY ARD ASSOCIATES, LLC, 
all other Persons having present or future 
interests in #CU0l 8-007, and 
SOUTH OAK.OT A PUBLIC UTILITIES 
COMMISSION, having issued a certain 
Facility Siting Permit, Docket ELJ 9-003, 
and all other Persons having 
present or future interest in a certain 
Energy Facility Permit issued by the 
South Dakota Public Utilities Commission 
in Docket ELJ 9-003, 

Defendants. 

IN CIRCUIT COURT 

THIRD JUDICIAL DISTRJCT 

Case No. 14CIV19000303 

NOTICE OF ENTRY OF ORDER 
GRANTING MOTION 

TO DISMISS 

NOTICE IS HEREBY GIVEN that on December 20, 2019, the Honorable Carmen 

Means, Circuit Court Judge of the Third Judicial Circuit, signed an Order Granting Defendants' 

Motion to Dismiss and Granting Motion for Costs, which Order was entered and filed on 

Filed: 1.2t'IU5fQ80911:14 RM CST Codington County, South Dakota 14CIV19-000303 
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December 20, 2019. Attached hereto and served herewith is a true and correct copy of said 

Order. 

Dated this 26th day of December, 2019. 

LYNN, JACKSON, SHULTZ & LEBRUN, P.C. 

Isl Miles F. Schumacher 
Miles F. Schumacher 
Dana Van Beek Palmer 
Attorneys for Defendants 
110 N. Minnesota Avenue, Suite 400 
Sioux Falls, SD 57104 
Telephone: (605)332-5999 
mschumacher@lynnjackson.com 
dpalmer@lynnjackson.com 
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CERTIFICATE OF SERVICE 

The undersigned hereby certifies that on December 26, 2019, I caused the 
foregoing document to be sent to: 

Mr. A.J. Swanson 
Arvid J. Swanson, P.C. 
27452 482nd Ave. 
Canton, SD 57013 
aj@ajswanson.com 

Mr. Jack H. Hieb 
Mr. Zachary W. Peterson 
Richardson, Wyly, Wise, Sauck & Hieb 
One Court St. 
Aberdeen, SD 57402 
ihieb@rwwsh.com 
zpeterson@rwwsh.com 

Amanda Reiss 
Kristen N. Edwards 
SD Public Utilities Commission 
500 East Capitol Ave. 
Pierre, SD 57501 
amanda.reiss@state.sd. us 
kristen.edwards@state.sd.us 

Dated this 26th day of December, 2019. 

Isl Miles F. Schumacher 
Miles F. Schumacher 

---------

STATE OF SOUTH DAKOTA 
Third Judicial Circuit Court 

I hereby certify that the foregoing Instrument 
fs • trueand correct eopy of the orlglnal as th~ 
ume appears on file in my offleo on th!: c'·tc· 

JAN 10 2020 
Connie Harttcv 

Codington County Cieri\ (); Ccur:c 

By ·0w~ ~~)t.~ 
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STATE OF SOUTH DAKOTA IN CIRCUIT COURT

COUNTY OF CODINGTON THIRD JUDICIAL DISTRICT

TIMOTHY LINDGREN and LINDA Case N0. 14CIV 1 9000303

LINDGREN,

Plaintiffs,

V

CODINGTON COUNTY, C political
subdivision of the State of South Dakota,
CODINGTON COUNTY BOARD OF
ADJUSTMENT, an agerl?y of Codinglon

County, having issued 0 certain AFFIDAVIT IN SUPPORT OF

Conditional Use Permit, # C U018-007. COSTS

CROWNED RIDGE WIND, LLC,
CROWNED RIDGE WIND II, LLC,
BOULEVARD ASSOCIATES, LLC,

all other Persons having present or future

interests in #CU018-007, and
SOUTH DAKOTA PUBLIC UTILITIES
COMMISSION, having issued 0 certain

F acilily Siting Permit, Docket EL19-003, and
all other Persons having

present or future interest in ? certain
Energy Facility Permit issued by the
South Dakota Public Utilities Commission in
Docket ELI 9-003,

Defe ndants .

I hereby SW?3 and af?rm as follows:

1 I am the Finance Manager of the South Dakota Public Utilities Commission
(Commission).

2 On December 20, 2019, ?1 Order Granting Defendants? Motions [ Dismiss and Granting

Motion for Costs WE issued by this honorable COUI A Notice of Entry of Order W8
served O December 26, 2019.

3 The CO I the Commission i $4,291.90 staff time dedicated I this matter, and $223.84

for travel ?Xp?I1S for the motion hearing 01 December 9 2019.

Filed: 1/10/2020 1:54 IN CST Codington County, South Dakota 14ClV19-000303

STATE OF SOUTH DAKOTA 

COUNTY OF CODINGTON 

TIMOTHY LINDGREN and LINDA 
LINDGREN, 

Plaintiffs, 

VS. 

CODINGTON COUNTY, a political 
subdivision of the State of South Dakota, 
CODINGTON COUNTY BOARD OF 
ADJUSTMENT, an agency of Codington 
County, having issued a certain 
Conditional Use Permit, # CU0J8-007, 
CROWNED RIDGE WIND; LLC, 
CROWNED RIDGE WIND II, LLC, 
BOULEY ARD ASSOCIATES, LLC, 
all other Persons having present or future 
interests in #CU018-007, and 
SOUTH DAKOTA PUBLIC UTILITIES 
COMMISSION, having issued a certain 
Facility Siting Permit, Docket EL19-003, and 
all other Persons having 
present or future interest in a certain 
Energy Facility Permit issued by the 
South Dakota Public Utilities Commission in 
Docket ELI 9-003, 

Defendants. 

I hereby swear and affirm as follows: 

IN CIRCUIT COURT 

THIRD JUDICIAL DISTRICT 

Case No. 14CIV19000303 

AFFIDAVIT IN SUPPORT OF 
COSTS 

1. I am the Finance Manager of the South Dakota Public Utilities Commission 
(Commission). 

2. On December 20, 2019, an Order Granting Defendants' Motions to Dismiss and Granting 
Motion for Costs was issued by this honorable court. A Notice of Entry of Order was 
served on December 26, 2019. 

3. The cost to the Commission is $4,291.90 staff time dedicated to this matter, and $223.84 
for travel expense for the motion hearing on December 9, 2019. 

Filed: 1/10/2020 1:54 PM CST Codington County, South Dakota 14CIV19-000303 
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Dated this
@

day of January 2020.

44/Y)

~\l\

/ I ?
<name

z
3

?

Subscribed Y d SWOI $ before me this
i O ?;day

of Q NM Q 20 Q0

?$m>JUl?~><

QI3- Public)

\
ission expires:

0% Q

Filed: 1/10/2020 1:54 IN CST Codington County, South Dakota 14ClV19-000303

lo+J.... 
Dated this _..__=--_day of January 2020. 

~ \ 0 - day of L,.j\UQ t \J , 20 {). 0 
\ 
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S TATE OF SOUTH DAKOTA ) IN CIRCUIT COURT
S

COUNTY OF CODINGTON ) THIRD JUDICIAL CIRCUIT

TIMOTHY LINDGREN and
LINDA LINDGREN, 14CIV19-000303

Pl at ntz?s,

V

CODINGTON COUNTY, 6 political
subdivision of the State of South Dakota,
CODINGTON COUNTY BOARD OF
ADJUSTMENT, 61 ag?ncy of Codi ngton

County, having issued 6 certain
Conditional Use Permit, # CUO] 8-007,
CROWNED RIDGE WIND, LLC,
CROWNED RIDGE WIND II, LLC, PLAINTIFFS ? OBJECTIONS
BOULEVARD ASSOCIATES, LLC, TO TAXATION OF

all other Persons having present or future COSTS OR DISBURSEMENTS
interests in #CUO] 8- 00 7 and
SOUTH DAKOTA PUBLIC UTILITIES
COMMISSION, having issued 6 certain

Facility Siting Permit, Docket EL] 9- 003, and
all other Persons having
present or future 1' in 6 certain
Energy Facility Permit issued by the
South Dakota Public Utilities Commission in
Docket EL] 9-

Defendants.

PLAINTIFFS, by and through their counsel, ?le this 8 their objections to the af?davit of

the Finance Manager of Defendant PUC, dated and ?led January 10 2020, taken to be an

application for taxation of costs and disbursements, in accord with SDCL 15-6-54(d)-

Plaintiffs submitted their Notice of APPeal to the S outh Dakota Supreme Court on

January 10 2020, with Defenda.nt?s af?davit being filed SOO thereafter that same date.

Considering Picardi V Zimmiond, 2005 S.D. 24, ? 15 693 N.W.2d 656, it aPP<- the trial court

does not lose jurisdiction of 3 C3. for Purposes of taxing costs to the prevailing Pa?y, ?V?I

Filed: 1/13/2020 10:10 AM CST Codington County, South Dakota 14ClV19-000303

ST ATE OF SOUTH DAKOTA 

COUNTY OF CODINGTON 

TIMOTHY LINDGREN and 
LINDA LINDGREN, 

Plaintiffs, 
vs. 

) 
: ss 
) 

CODINGTON COUNTY, a political 
subdivision of the State of South Dakota, 
CODINGTON COUNTY BOARD OF 
ADJUSTMENT, an agency of Codington 
County, having issued a certain 
Conditional Use Permit, # CU0J 8-007, 
CROWNED RIDGE WIND, LLC, 
CROWNED RIDGE WIND II, LLC, 
BOULEVARD ASSOCIATES, LLC, 
all other Persons having present or future 
interests in #CU0J 8-007, and 
SOUTH DAKOTA PUBLIC UTILITIES 
COMMISSION, having issued a certain 
Facility Siting Permit, Docket ELJ 9-003, and 
all other Persons having 
present or future interest in a certain 
Energy Facility Permit issued by the 
South Dakota Public Utilities Commission in 
Docket EL19-003, 

Defendants. 

IN CIRCUIT COURT 

THIRD JUDICIAL CIRCUIT 

14CIV19-000303 

PLAINTIFFS' OBJECTIONS 
TO TAXATION OF 
COSTS OR DISBURSEMENTS 

PLAINTIFFS, by and through their counsel, file this as their objections to the affidavit of 

the Finance Manager of Defendant PUC, dated and filed January 10, 2020, taken to be an 

application for taxation of costs and disbursements, in accord with SDCL 15-6-54( d). 

Plaintiffs submitted their Notice of Appeal to the South Dakota Supreme Court on 

January 10, 2020, with Defendant's affidavit being filed soon thereafter that same date. 

Considering Picardi v. Zimmiond, 2005 S.D. 24, ,i 15, 693 N.W.2d 656, it appears the trial court 

does not lose jurisdiction of a case for purposes of taxing costs to the prevailing party, even 

Filed: 1/13/2020 10:10 AM CST Codington County, South Dakota 14CIV19-000303 
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While the C3. i on aPP<- The Court in Picardi cited SDCL 15-17-37, and quoted also the ?rst

sentence of the statute :

The prevailing Party in 3 civil action O special proceeding may f?COV?
expenditures necessarily incurred in gathering and procuring evidence O bringing

the matter to trial

The Lindgren complaint, of course, W3. dismissed on December 20, 2019 under Rule

12(b)(1) and (5) The C0urt?s order has granted the PUC?s Motion for costs (as ordered in the

bench ruling of December 9, 2019; which itself references SDCL 21-24-11, providing for an

award of costs 2 may seem equitable and jus1

Plaintiffs continuing in their I1? ca,paCiI 2 Appellants 3.f challenging the granting

of the PUC?s Motion for costs, on the assumption the PUC W3. claiming, given the dismissal

under Rule 12(b), this civil action was either frivolous O brought for malicious Purposes (Within

the context of SDCL 15-17-51), in which C3. the Court may order the Payment of P an O all of

the ?Xp?IlS? and reasonable attorneys fees incurred. The order entered December 20, 2019 does

not clarify the point.

In any event, if the af?davit of the PUC?s Finance Manager (this Writer i able to

decipher the ?rst name of ?Cindy,? but the full last name of this af?ant remains unknown, not

having been printed anywhere Within the ?ling) i intended 2 an application under Rule 54(d),

these Plaintiffs Wish to obj ect thereto. This af?davit asserts (? 3)

The cost to the Commission is $4,291.90 staff time dedicated to this matter, and
$223.84 for travel ?Xp?IlS to the motion hearing on December 9, 2019.

The basis of this objection i the assertion, 8 presented in the af?davit of the PUC?s

Finance Manager, that ?staff tifneu of the PUC i either 3 recoverable disbursement, O Pefhapg

sought to be recovered 2 3 claim for att0rney?s fees. The concept that Defendant? s ?staff tifneu

might become 3 taxable disbursement aPP<- nowhere in this Writer ? c0P of SDCL 15-17-37.

Plaintz?vL Objections to Taxation of C O Disbursements

Filed: 1/13/2020 10:10 AM CST Codington County, South Dakota 14ClV19-000303

while the case is on appeal. The Court in Picardi cited SDCL 15-17-37, and quoted also the first 

sentence of the statute: 

The prevailing party in a civil action or special proceeding may recover 
expenditures necessarily incurred in gathering and procuring evidence or bringing 
the matter to trial. 

The Lindgren complaint, of course, was dismissed on December 20, 2019 under Rule 

12(b)(l) and (5). The Court's order has granted the PUC's Motion for costs (as ordered in the 

bench ruling of December 9, 2019), which itself references SDCL 21-24-11, providing for an 

award of costs as may seem equitable and just. 

Plaintiffs - continuing in their new capacity as Appellants - are challenging the granting 

of the PU C's Motion for costs, on the assumption the PUC was claiming, given the dismissal 

under Rule 12(b ), this civil action was either frivolous or brought for malicious purposes (within 

the context of SDCL 15-17-51 ), in which case the Court may order the payment of part or all of 

the expenses and reasonable attorneys fees incurred. The order entered December 20, 2019 does 

not clarify the point. 

In any event, if the affidavit of the PUC's Finance Manager (this writer is able to 

decipher the first name of "Cindy," but the full last name of this affiant remains unknown, not 

having been printed anywhere within the filing) is intended as an application under Rule 54( d), 

these Plaintiffs wish to object thereto. This affidavit asserts (ii 3): 

The cost to the Commission is $4,291.90 staff time dedicated to this matter, and 
$223.84 for travel expense to the motion hearing on December 9, 2019. 

The basis of this objection is the assertion, as presented in the affidavit of the PUC's 

Finance Manager, that "staff time" of the PUC is either a recoverable disbursement, or perhaps 

sought to be recovered as a claim for attorney's fees. The concept that Defendant's "staff time" 

might become a taxable disbursement appears nowhere in this writer's copy of SDCL 15-17-37. 

Plaintiffs' Objections to Taxation of Costs or Disbursements 
- 2 -
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Further, the ?travel expense? item, it i assumed, is for the travel of PUC?s in-house

counsel, Ms. Edwards and Ms. Reiss, from Pierre to Watertown on December 9, 2019. In

Schrader V Yjarks, 522 N.W.2d 205 ($.13 1994; the court considered Whether attorney travel

?Xp?IlS? incurred in connecting with the taking of depositions, ?including those taken in

Denver and Minneapolis? might be ranked 2 ?other similar ?Xp?IlS? and charges? Within the

scope of SDCL 15-17-37.

Noting that SDCL 15-17-44 provides the trial court with discretion if there i I1 speci?c

statutory discretion, the Schrader court then reversed and remanded for further proceedings.

Hence, the travel ?Xp?IlS? of counsel attending the hearing of their motions (successful) to

dismiss 3 complaint with prejudice would seem to be 3 matter of judicial discretion, having

found I1 further reported episodes of the Schrader C3. following remand.

Plaintiffs, accordingly, submit their objections to the application for taxation of

Defendant S outh Dakota Public Utilities Commission.

Dated at Canton, S outh Dakota, this 1 day of January, 2020.

Respectfully submitted,

/s/ A.J. Swanson
A.J. Swanson

ARVID J SWANSON, P.C.
27452 482n Ave.
Canton, SD 57013
605-743-2070

E-mail." aj@ajsWans0n.c0m

Attorney for Plainti/fk
TIMOTHY LINDREN and
LINDA LINDREN

Plaintz?vL Objections to T of C O Disbursements
3
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Further, the "travel expense" item, it is assumed, is for the travel of PUC's in-house 

counsel, Ms. Edwards and Ms. Reiss, from Pierre to Watertown on December 9, 2019. In 

Schrader v. Tjarks, 522 N .W.2d 205 (S.D. 1994), the court considered whether attorney travel 

expenses - incurred in connecting with the taking of depositions, "including those taken in 

Denver and Minneapolis" - might be ranked as "other similar expenses and charges" within the 

scope ofSDCL 15-17-37. 

Noting that SDCL 15-17-44 provides the trial court with discretion if there is no specific 

statutory discretion, the Schrader court then reversed and remanded for further proceedings. 

Hence, the travel expenses of counsel attending the hearing of their motions (successful) to 

dismiss a complaint with prejudice would seem to be a matter of judicial discretion, having 

found no further reported episodes of the Schrader case following remand. 

Plaintiffs, accordingly, submit their objections to the application for taxation of 

Defendant South Dakota Public Utilities Commission. 

Dated at Canton, South Dakota, this 13th day of January, 2020. 

ARVID J. SWANSON, P.C. 
27452 482nd Ave. 
Canton, SD 57013 
605-743-2070 
E-mail: aj@ajswanson.com 

Attorney f or Plaintiffs 
TIMOTHY LINDREN and 
LINDA LIND REN 

Respectfully submitted, 

/s/ A.J. Swanson 
A.J. Swanson 
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STATE OF SOUTH DAKOTA 

COUNTY OF CODINGTON 

Timothy Lindgren and Linda 
Lindgren, 

Plaintiffs, 

vs. 

Codington County, a 
political subdivision of the 
State of South Dakota, 
Codington County Board of 
Adjustment, an agency of 
Codington County, having 
issued a certain Conditional 
Us Permit, #CU018-007, 
Crowned Ridge Wind, LLC, 
Crowned Ridge Wind II, LLC, 
Boulevard Associates, LLC, 
all other Persons having 
present or future interests 
in #CU018-007, and South 
Dakota Public Utilities 
Commission, having issued a 
certain Facility Sitting 
Permit, Docket EL19-003, and 
all other Person having 
present or future interest 
in a certain Energy Facility 
Permit issued by the South 
Dakota Public Utilities 
Commission in Docket 
EL19-003, 

Defendants. 

24 BEFORE: 

25 

THE HONORABLE CARMEN MEANS 
Circuit Court Judge 
Watertown, South Dakota 
December 9, 2019 

IN CIRCUIT COURT 

THIRD JUDICIAL CIRCUIT 

Motion Hearing 

Civ. 19-303 

1 

FILED 
JAN 15 2020 

SOlfJH DAKOTA UNIAED JUDICIAL SYSTEM 
By 3ROCIRCUIT~COURT 



TRANSCRIPT (SEALED): OF MOTION HEARING Page 2 of 18

- Page 386 -

F

E
@!I?

B

M Hill ilili E IMI Ell
Wllol EISYJI V571

H ? anton 1

I
ll?i HE EH1-SE51]! WI? if-E5 l?l?i

I I? arson $ll!iE E?i

KO HERE! ?l!
Bi TEE

ME E?i?lili? R53
ME F5551

H ?]! Hllill?
WE IIIEE V:

TI P1erreA $1 BILLI

in ME MI} i@
ac son, Qillll i Elililli

iilll N M RE EIII
Q?li EIE B] BIIIOE

ill

in

in

H

W

El

?I

W

V

VI

El

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

APPEARANCES: 

For the Plaintiff: 

For the Defendant: 

Mr. A.J. Swanson 
27452 482nd Ave. 
Canton, SD 57013 

Mr. Jack Hieb 

2 

Richardson, Wyly, Wise, Sauck & Hieb 
One Court St. 
Aberdeen, SD 57402 

Ms. Amanda Reiss 
Ms. Kristen Edwards 
SD Public Utilities Commission 
500 East Capitol Ave. 
Pierre, SD 57501 

Mr. Miles Schumacher 
Lynn, Jackson, Shultz & Lebrun 
110 N. Minnesota Ave, Suite 400 
Sioux Falls, SD 57104 
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THE COURT: All right. I have one matter on my 

regular 1:30 docket and a couple matters I have added for 

another judge so I'm going to take the case that was on my 

calendar first and that's the Lindgren versus Codington County 

Board of Adjustment et al, so I'd have counsel note their 

appearances in this matter. 

MR. SWANSON: For the plaintiffs may the record show 

the appearance of A.J. Swanson practicing at Canton, South 

Dakota and I am counse l for Tim and Linda Lindgren. 

THE COURT: Al l right. 

MR. HIEB: Jack Hieb on behalf of Codington County. 

MR. SCHUMACHER: Miles Schumacher, Lynn, Jackson, 

Shultz & Lebrun in Sioux Falls on behalf of the Crowned Ridge 

entities and Boulevard. 

MS. EDWARDS: Kristen Edwards and Amanda Reiss from 

the Public Utilities Commission from Pierre, South Dakota on 

behalf of the PUC. 

3 

THE COURT: Miss Edwards, are you going to be speaking 

on behalf of the PUC or is it going to be --

MS. EDWARDS: With the Court's permission I would give 

the initial remarks and then at the end if we could reserve 

maybe 5 minutes or so and Miss Reiss would give closing and 

rebuttal. 

THE COURT: All right. I'm going to warn you all 

because this was a lot of reading, I don't necessarily want to 
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hear a rehash of what is in your briefs and so my thought was I 

was going to limit time, so I'm going to do I don't kno w, i t 

might be too cumbersome to limit time. I'll let you know , but 

don't say anything that's in here, I've read your briefs . So 

5 I'm going to start with the moving parties first so Miss Re i ss, 

6 or exc use me, Miss Edwards, why don't we start with you. 

7 MR. HIEB: We had talked ahead of time and thank you 

8 I'll just, I'll lead off with the idea that we aren't going to 

9 rehash what's in the briefs, I think our positions are somewhat 

10 aligned. Your Honor, there are two bases upon which the County 

11 moves to dismiss the case , 12(b}-l and 12(b}-5. The 12(b}-l 

12 issues are very straight forward, it relates to the notion that 

13 you cannot attack the permit via a corollary or a collateral 

14 proceeding that the exclusive remedy as legislatively mandated 

15 is set forth in the code , it ' s the writ of cert, it ' s the appeal 

16 that 's heard under a writ of cert standard, and the only thing I 

17 want to address on that point is really -- are really two 

18 

19 

20 

21 

22 

23 

24 

25 

things, one is the finality o f it. As the Court is well aware 

and the Court has sat on a number of these that don ' t just 

involve wind towers, they sometimes involve pig farms , dairy 

farms, et cetera, this has been a struggle within the State of 

South Dakota ever since counties started with this s o rt of 

comprehensive planning, comprehensive zoning, and the 

legislature has over and over again passed these laws which wi l l 

insure what they believe to be finality, the reason being 

4 



TRANSCRIPT (SEALED): OF MOTION HEARING Page 5 of 18

- Page 389 -

E

Tl PE- QEEN E erml ESE HQ

U Hi iii I0 EEEQ MC _ WBRSOI1 PEI!

B BBIEI ibli . W321 ater VH {(01 iii E

" heoretical A .5\'|? WE Hilll? ii? % ?L ?ii 5

E {iii QE FEE Hililll?l KEE EH1? HE erml toi

5 ili? uthorlt I0) 555?? iii BE Ii ili? LlthOIlt|

I iii iil? BE ermlt BB EB! 351%! ?21 ili?i WE Ho?li lifl

iii?i ESE $1 ilillili iii?ll BE

pOlHt iii! iii? ili?? HIE OlS atur IEI ll]

ill Fili 'L ilil? H93?! Hi! I now M?-

?ih ii BEE {HI M110 MM

iQ MERE I?- am Milii ili?li EIEW EE L

ill ET- iii ii ili?li ? iiiiili iiil' VIB

E 1, n nstitutlona I F=?l iii RE iii {IE n I

l K231 K331 eferentla iii il? BEE! {I ?\'A

in MJIIBJ B islnenuous ili?li WEI ? i REY M??li

iii I5 iiiE'i M?fil BE MEJI 55$ Roi

il3 iii Iii iii!= Q2? i",l] EIZ E- V19 i

il? ERIE 'L 51161: EH5 IITIII iii L ?1115 g

VI . llatera I 51513! BB1 Q awsult, WM Plbllllil V15 15131 ;E

W ?lnlllli |T|E1 M KQIEE iii 5- HE :7?: Ell ili iiifa

W ll R01 i iii ?1 ?TOI' BEE! ?

V iii MIKI Tolilli ?ll] BEE iSIT1iSSl1"A

V iiili. 11101 iii iii? El M5151

Hi iii?i omlaln E?fi I=)'L FI ill iliE

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

5 

obvious. If you give somebody a permit and they spend millions 

of dollars in reliance on that, under Mr. Swanson's theory, you 

could come in not just a year later, you could come in 5 years 

later theoretically and you could say I'm going to start a 

lawsuit that effectively says you should take away the permit or 

the authority or deem that the County didn't have the authority 

to issue the permit, the net effect being tha t you could n o 

l ong er legally operate tha t facility, and so I think that's the 

first point. I think the finality t hat the legislature has seen 

fit to impose via the statutes is very clear and, you know, very 

important. The second thing is the standard. I don't know why 

anyone would ever appeal under that exclusive remedy and we've 

had nashing of teeth that involved claims that the standard was 

unconstitutional and that has gone to the Supreme Court. It is 

a very v e ry deferent ial standard to the Board, to say otherwise 

would be disingenuous. It's that way for a reason. They want 

it to be deferential, they want finality, they want these local 

boards to have the fina l say if you wil l. And so if y o u were 

able to simply avoid the writ o f cert standard by bringing a 

collateral attack via a lawsuit, why would you ever do it? It 

would make no sense t o do it. The authorities are all in the 

brief , I'm not going to say anything more about that. I'm going 

to move onto 12(b)-5. This really -- this bases for dismissing 

the case really g oes mo re to the merits, l ooking a t what' s in 

that Compl aint and saying okay , even if this isn't the exclusive 
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remedy, does this state a claim? And this is where honestly, 

I've done enough regulatory takings work, I've been involved in 

enough of these types of disputes where I' ve felt li ke Alice 

watching the rabbit go down the hole and wondering what the 

world would look like if I f ol l owed because everything that ' s up 

is down and everything that's down is up. What you really have 

on the merits is an argument that Codington County didn't zone 

enough, that what Codington County has done is somehow effected 

a regulatory taking of property that ' s not subject to the zoning 

ordinance by virtue of not regulating severely enough property 

that is, and that is a novel concept, except taken at fa ce value 

it simply doesn't make any sense. And I was commenting to 

counsel for the PUC, both of them, that they aren't old enough 

to maybe understand this, but I am, and you know , growing up in 

rural South Dakota when I grew up, there was no zoning, you 

know, counties didn't have zoning ordinances . What did that 

mean? What that meant was if you want to build it and you own 

the land , you build it. You don't need permiss i on from anybody. 

That is still the case in a number of places in South Dakota, 

the most famous or maybe infamous of which is out in Meade 

County where they still don 't have zoning. To take the argument 

they are making at face value, you would have to number 1 

essentially declare that a county is effecting a taking of 

property by not zoning, because what they're saying is we are 

effecting a taking of the neighboring property by not, I'll use 
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flicker, by not restricting flicker to a greater degree, shadow 

flicker. The restrictions that we placed on the property where 

wind towers are being built means that they can't build that 

wind tower without meeting this threshold of shadow flicker. 

Well, what they're saying, what Mr. Swanson is saying is yeah, 

but the threshold should be here. Well, there is nothing in the 

law that would allow the Court, this goes to the standard of do 

they state a claim? That would allow the Court to judicially 

declare that the legislative prerogative of Codington County of 

setting flicker, shadow flicker restriction here has to be here 

because it's your call not theirs. As the Court is well aware, 

Codington County could set it here. They could say we're not 

13 even going to get into this which ironically enough is where the 

14 County was before they passed a recent amendment that restricted 

15 Crowned Ridge in a way that forced them to actually put shadow 

16 flicker into play. Somehow that has been turned on its head and 

17 has been used to argue that that amendment which added a shadow 

18 flicker requirement somehow opened the door to claiming that a 

19 regulatory taking has now occurred on neighboring property, and 

20 as the Court saw from the brief, that's really our argument, 

21 even if you take everything there at face value, you would 

22 literally have to go down that rabbit hole and turn everything 

23 that's down is up and up is down in order to try to argue that 

24 there's any kind of a taking or illegal activity here by the 

25 County in passing these zoning ordinances and in refusing to 
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1 adjudicate them in the way that the plaintiffs claim they should 

2 have been adjudicated. That's all I have, your Honor. Thank 

3 you. 

4 THE COURT: All right. 

5 MS. EDWARDS: Thank you, we appreciate this 

6 opportunity to be before the Court today and following Mr. Hieb 

7 was a good choice on my part because I've crossed out almost 

8 everything I was going to say and would join in his arguments as 

9 well as those filed by my codefendants in their motions and 

10 

11 

12 

13 

14 

15 

16 

responsive papers. There's a whole host of reasons this case 

needs to be dismissed, but it comes down to jurisdiction and 

frankly there isn't any. Appeal is an exclusive remedy, the PUC 

process was exhaustive. When the permit was filed in early 2019 

we began a rigorous process with a record of almost 30,000 pages 

that we went through over a period of over 9 months -- excuse 

me, 6 months. After the permit was filed there was a public 

17 input meeting in Waverly at which time all persons were informed 

18 of their right to participate in our process and that includes 

19 the plaintiffs in this case who were personally present there to 

20 hear that speech and when the permit application was filed a 

21 notice was sent out by certified mail to all land owners 

22 including the plaintiffs informing them of their application, 

23 our process and its requirements, as well as their right to 

24 

25 

participate in our process. And our processes at the PUC are 

very open, we're -- for intervenors, I've been in cases where 
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there are 50, 60 intervenors before the PUC so it's not 

something that is difficult to take part in, they simply chose 

not to, and that's unfortunate. The matter was appealed and 

that appeal is now pending and that's the exclusive remedy with 

respect to that permit. Beyond the appeal that's currently 

pending there's just no jurisdiction to bring another cause of 

action, especially against the PUC, and as far as the plaintiffs 

fail to state a claim upon which relief can be granted, even 

after reading the Complaint, and maybe even more so after 

reading the response to our motion to dismiss, it's terribly 

unclear to me what relief is being sought especially with 

respect to the PUC. In their brief Mr. Swanson states to be 

13 perfectly clear there is no injunctive relief being sought 

14 against the PUC, such relief is being sought against the 

15 defendants who will be operating the Crowned Ridge Wind Farm, 

16 which is fantastic, but it underscores the point of why are we 

17 here? Why is the PUC here? They've come out and said they're 

18 not seeking any relief against us at least from what I can tell. 

19 So at the end of the day there's no remedy being sought against 

20 the PUC and there's no jurisdiction to go forward even if there 

21 

22 

23 

24 

25 

was. So we would ask this honorable Court to respectfully 

dismiss the complaint with prejudice and we also ask that costs 

be assessed as the tax payers should not be forced to foot the 

bill in this matter. Thank you. 

THE COURT: All right. Mr. Schumacher. 
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MR. SCHUMACHER: Thank you, your Honor. We would join 

in the arguments made by counsel for the County and for the PUC 

and I'm going to focus on the issue of exhaustion of remedies. 

Other counsel have pointed out well here what the limitations 

are set by code as to what the remedies are available to these 

petitioners, or plaintiffs. Your Honor, we're going to focus on 

the affidavit of Linda Lindgren, in paragraph 6 she admits that 

they appeared to resist the conditional use permit before the 

county board of adjustment in Codington County yet did not joi n 

in the appeal of that conditional use permit to Circuit Court 

which as counsel has established is the exclusive remedy. They 

cite paragraph 11.4 as the wind lease and easement and they 

state in paragraph 7 that they were advised, it doesn't say by 

whom, but we were advised that Crowned Ridge might bring legal 

action to punish them. Your Honor, if we look at the affidavi t, 

16 yes, I believe it was the affidavit of PUC staff analyst 

17 indicating that the Lindgren's actively spoke against the 

18 project at the public hearing held for th i s project in Waverly. 

19 

20 

21 

22 

23 

24 

25 

So in addition to speaking before the Board of Adjustment in 

opposition to the project, they've done so against the -- or in 

the PUC public hearing, and if the public portion of the PUC 

docket includes written comments by these same plaintiffs again 

against the project that they asked be filed as part of t he 

public part of the PUC docket, so the language that they cite in 

11.4 does not distinguish between the activities that the y 
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engaged in and the activity that they now make an argument they 

have regarded as violating the language in that and causing them 

to be fearful of being punished by Crowned Ridge and then in 

paragraph 8 of the affidavit they admit that Crowned Ridge did 

not resist their attempt at late intervention on the PUC docket. 

So your Honor, from where we sit to say that this argument is 

disingenuous I think is a considerable under statement. They 

simply failed to exhaust the legal remedies available to them 

and now are seeking to accomplish an end run on what the statute 

have said are the sole and exclusive remedies with regard to 

both the County permit and the PUC permit and for that reason, 

your Honor, we believe they should be dismissed. 

THE COURT: All right. And so Mr. Swanson, I'd hear 

from you. 

MR. SWANSON: Judge, this is the saga of the Lindgren 

farm which is known in the Complaint and in the underlying 

papers as a receptor, CR1-C37P, the Lindgrens who are present 

here today are in the unusual position of having once had with 

Crowned Ridge an option for an easement and were in privity wi t h 

them, but that changed after June 10, 2019 when the option 

lapsed without being exercised. This of course was almost a 

year after the PUC had been decided and that the time for taking 

a writ of cert would have likewise lapsed. Now, in the, we 

can't even call it the board of ad j ustment proceeding, because 

that file is gone, we know that before the PUC which that file 
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also closed recently, that was EL19003, Crowned Ridge had 

started calling the Lindgren farm with the label of CR1 - C37 , C 

standing for Codington and NP meaning nonparticipating. The 

4 reality is though, other than the fact that the option for 

5 easement had lapsed without exercise and there were no longer 

6 going to be two wind turbines located on the Lindgren farm, not 

7 a whole lot has changed as to how Crowned Ridge views the 

8 Lindgren farm. In reality it still looks like it plans to make 

9 use of the Lindgren farm, only now not through privity of 

10 contract, but through zoning ordinance . Now these defendants 

11 who are here represented by these able counsel all claim well, 

12 the Lindgren's should have pursued a writ of certiori right 

13 after the Board of Adjustment acted, but as I've said the 

12 

14 reality was the option for easement already had 5 -- section 5.2 

15 in it which made the Lindgren farm subject to a so called 

16 effects easement which would have entirely negated the very 

17 point that we are attempting to illustrate with this complaint, 

18 that is it's not a question as Mr. Hieb implied that Codington 

19 County has regulated too much or too little and now that it's 

20 regulating shadow flicker I guess the Lindgren's should be 

21 excited or pleased about that, no, it's a function of where does 

22 Codington County decide to regulate these effects too? Now if 

23 they wanted to regulate it to the property line, have at it. 

24 But no, they're regulating it to the residence of the Lindgren's 

25 which means implicitly there will be effects spil l ing out on to 
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the Lindgren farm up against the wall of the Lindgren residence 

and thus whatever use the Lindgren's want to make of their farm 

which would be in conflict with these effects, noise, shadow 

flicker, that's available then as a permissive use under the 

Codington County zoning ordinance, all of that is overshadowed 

by these leviathans that will now be standing roughly 1600 feet 

would be the closest to the Lindgren farm, and that is a matter 

of some consequences of some consequence. I noted the PUC 

9 claims that well the Lindgren's could have just appealed the 

10 PUC's denial of their intervention, the PUC did take a vote on a 

11 2 to 1 basis on the intervention and of course that's in Exhibit 

12 4 to the Lindgren affidavit, that was served June 26, 2019. 

13 That intervention was not sought until after this option for 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

easement had lapsed. But the PUC went on to make a final 

decision in the PUC facility citing permit less than 30 days 

later, July 25, 2019 to be exact. I don't know frankly how I 

could have appealed the denial of a discretionary intervention 

that I didn't know about until June 26 and actually have made a 

difference in a final permit case that was decided about 29 days 

later. Claiming it could have been done is not the same as it 

being a realistic solution. In this case we are contending the 

Codington County zoning ordinance which as Mr. Hieb so ably 

points out now allows for noise not to exceed 50 OBA at the 

property line of a nonparticipating residence and for shadow 

flicker up to 30 hours per year is a taking, or at least it's an 
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imposition of a servitude and the laying of a de facto easement. 

The PUC meanwhile for its part has relied on these very zoning 

ordinance provisions for it massaging the details of shadow 

flicker and noise over these properties. So if what the 

defendants are all saying that unless someone concerned with 

taking a takings claim under a zoning ordinance acts to be 

involved in the zoning case itself and then follow that through 

that there otherwise is just no remedy to be had. So if the 

claim as presented here and the claim stated in paragraph 109 

which is indeed against all the defendants including the PUC 

can't be made now, then when? And if proceedings are to be 

construed if the pleadings presented here are to be construed 

favorably as I think they are to be for purposes of this motion, 

then why must these claims in the first instance be presented to 

the Board of Adjustment? I think this Court, a court of general 

jurisdiction is best suited to hear the claims that we are 

making here. Now in his argument Mr. Schumacher says as an 

aside quoting from the Lindgren affidavit that Crowned Ridge, 

they would surely not have sought to punish my clients had they 

gotten too noisy about this because after all Crowned Ridge did 

not resist intervention in the PUC docket, but Mr. Schumacher 

has omitted mention of the obvious which is at the time the 

intervention was sought in the PUC docket there was in fact no 

further privity between my clie nt and his. So, I think this is 

a t a king, I 1 m not saying it is a regulatory taking, there is a 
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category that the Supreme Court has recognized which is zoning 

exactments, this may be a zoning exactment case except that 

doesn't seem to fit very well either, j udge, because after al l 

the Lindgren's haven't applied for anything. They're just 

sitting, sitting in their Lindgren farm hoping that they don't 

have to take too much of this debris from a wind farm. I think 

they have stated a valid claim, it's all laid out in paragraph 

109 as to the remedies we are seeking. We are not seeking for 

the conditional use permit to be voided or vacated, this after 

all typically, judge, when a conditional use permit is invol ved 

it's a single site use, somebody is going to build a hog farm, 

somebody is going to build a factory or whatever out in the 

rural area. Now I just came from Deuel County and I have the 

numbers in mind there and I don't recall the numbers for 

Codington but in Deuel it involved 68 wind turbines and 19,000 

acres of land in Deuel County, that was Crowned Ridge 2. This 

is Crowned Ridge 1 which is a wind farm slightly to the north 

which I think is shaped somewhat like a present, starts in 

Codington and ends in Grant, but does not touch Deuel, and I 

don't know what the acres are but it's tens of thousands I 

believe and it involves many many turbine sites which interface 

at some point and in some manner with literally several dozens 

if not hundreds of homes. I'm not here representing all those 

people, I'm here representing one owner, the Lindgren's and the 

Lindgren farm. To the extent the County thinks it's going to 

15 
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make off in the middle of the night with a claim of use over the 

Lindgren farm in favor of Crowned Ridge, that's what we're 

challenging. That's what we're challenging. Thank you. 

THE COURT: All right. I'm not going to hear any 

response, I think I've heard the arguments that need to be made. 

I find under 12(b)-l and 12(b)-5 that the plaintiffs' motions to 

dismiss should be granted. I think probably the first argument 

that was made was the best argument that was made and that is 

finality of judgments. The idea that the Lindgrens or any other 

10 neighbor of a property where a conditional use permit has been 

11 granted has the right at any time to make an action for 

12 declaratory judgment would be against the idea of any finality 

13 of judgment in these sorts of matters, and I understand that 

14 these are emotional matters for we people who are neighbors of a 

15 property where a conditional use permit has been granted, and so 

16 folks stand in opposition to this, they have the opportunity to 

17 do so at the level of the PUC and then can appeal that and they 

18 have the opportunity to intervene in the Board of Adjustment 

19 

20 

21 

22 

23 

24 

25 

matter and they can appeal that. And I understand that those 

appeals are very limited, but that's the appropriate remedy, not 

a declaratory judgment action as has been made here. So I am 

granting the plaintiffs' motions to dismiss, I will grant costs 

as requested by the PUC, and these matters are dismissed. I do 

think that this is, despite your claims Mr. Swanson, an attempt 

to end run around the processes that are already in place and I 
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don't think that's appropriate and so I'm granting the motion to 

dismiss. So I'm going to take a brief recess and get this, 

these papers out and I'll start my small claims matters and get 

those folks in here. We'll be in recess. Thank you. 

(Proceedings concluded.) 
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IN CIRCUIT COURT 

:SS CERTIFICATE 

COUNTY OF CODINGTON 

This is to certify that I, Dawn Russell, Court Reporter in 

the above-named County and State, took the foregoing 

proceedings, and the foregoing pages 1-18, inclusive, are a true 

and correct transcript of my stenotype notes. 

Dated at Watertown, South Dakota, this 15th day of January, 

2020. 

Isl Dawn Russell 

Dawn Russell, Court Reporter 
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South Dakota Public Utilities Commission in
Docket EL] 9-

Defendants.

TO: Miles F Schumacher, Dana Van Beek Palmer and Michael F Nadolski of LYNN,
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Dated at Canton, S outh Dakota, this 15 day of January, 2020.
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A.J. Swanson
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CODINGTON COUNTY BOARD OF 
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CROWNED RIDGE WIND LLC 
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COMMISSION 
Respondent 

) 
) ss 
) 

IN CIRCUIT COURT 

THIRD JUDICIAL ~C---'-IR_;.C_U_IT _ _ _ 

CIRCUIT COURT FILE NO: 14CIV19-
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SUPREME COURT FILE NO: 29229 
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and instruments now on file in the office of the Clerk of said Court in the above-entitled action, and I 
have paginated each of said pages and have prepared the foregoing Index thereof, and I do hereby 
certify that the record contains pages 1 through 402; 0 transcripts; 1 exhibits; 1 sealed items; and 0 
confidential items. 

IN TESTIMONY WHEREOF, I have hereunto set my hand and affixed the Seal of said Circuit 
of Codington County, South Dakota. 

DATED this 22nd day of January, 2020 
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