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STATE OF SOUTH DAKOTA ) 
: ss 

COUNTYOFCODINGTON ) 

IN CIRCUIT COURT 

THIRD JUDICIAL CIRCUIT 

AMBER KA YE CHRISTENSON, ALLEN 
ROBISH,KRISTIMOGEN,AND 
PATRICK LYNCH 

Case No. 14CIV19-000290 

Appellants 

VS. 

NOTICE OF ENTRY OF 
ORDER AFFIRMING DECISION 

OF SOUTH DAKOTA PUBLIC 
UTILITIES COMMISSION 

CROWNED RIDGE WIND, LLC AND 
SOUTH DAKOTA PUBLIC UTILITIES 
COMMISSION 

Appellees. 

NOTICE IS HEREBY GIVEN that on April 20, 2020, the Honorable Carmen 

Means, Circuit Court Judge of the Third Judicial Circuit, signed an Order Affirming 

Decision of South Dakota Public Utilities Commission, which Order was entered and 

filed on April 20, 2020. Attached hereto and served herewith is a true and correct copy 

of said Order. 

Dated this 23rd day of April 2020. 

Isl AmandaM. Reiss 
AmandaM. Reiss (#4212) 
Special Assistant Attorney General 
South Dakota Public Utilities Commission 
500 E. Capitol Ave. 
Pierre, SD 57501 
Amanda.reiss@state.sd. us 
(605) 773-3201 
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I, the undersigned, hereby certify that on the 23rd day of April, 2020, a true and 
correct copy of the foregoing Notice of Entry of Order Affirming Decision of Public 
Utilities Commission, Order Affirming Decision of Public Utilities Commission, and 
Certificate of Service was filed and served on all parties, through counsel for the parties 
via the Odyssey File & Serve system at their email addresses of record, upon the 
following: 

Jared Gass 
Gass Law, P.C. 
POBox486 
Brookings, SD 57006 
Jared@gasslaw.com 

Mr. Miles F. Schumacher 
Lynn, Jackson, Shultz and Lebrun, PC 
110 N. Minnesota Ave., Ste 400 
Sioux Falls, SD 57104 
mschumacher@Jynnjackson.com 

Isl AmandaM. Reiss 
AMANDAM. REISS 
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STATE OF SOUTH DAKOTA ) 
: ss 

COUNTY OF CODINGTON ) 

AMBER KA YE CHRISTENSON, ALLEN 
RO BISH, KRISTI MOGEN, AND 
PATRICK LYNCH 

Appellants 

vs. 

CROWNED RIDGE WIND, LLC AND 
SOUTH DAKOTA PUBLIC UTILITIES 
COMMISSION 

Appellees. 

IN CIRCUIT COURT 

THIRD JUDICIAL CIRCUIT 

Case No. 14CIV19-000290 

ORDER AFFIRMING DECISION 
OF SOUTH DAKOTA PUBLIC 

UTILITIES COMMISSION 

Appellants, Amber Kay Christenson, Allen Robish, Kristi Mogen, and Patrick 

Lynch, having appealed from the South Dakota Public Utilities Commission's Final 

Decision and Order Granting Permit to Construct Facility in EL 18-003, and the parties 

having appeared by counsel of record, and the Court having considered the Briefs 

submitted by the parties and arguments of counsel, and the Court having issued its 

Memorandum Opinion on April 15, 2020, which is attached as Exhibit A and 

incorporated herein by this reference, it is hereby, 

ORDERED, ADJUDGED and DECREED that the Decision and Order of the 

South Dakota Public Utilities Commission is affirmed. 
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Dated this __ day of April, 2020. 

Attest 
Hartley, Connie 
Clerk/Deputy 

ATTEST: Clerk of Courts 

By: _________ _ 

Deputy 
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BY THE COURT: 
Signed: 4/20/2020 10:42:34 AM 

~ 
Honorable Carmen A. Means 
Circuit Court Judge 
Third Judicial Circuit 

Filed on:04/20/2020 CODINGTON County, South Dakota 14CIV19-000290 
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STATE OF SOUTH DAKOTA 

COUNTY OF CODINGTON 

) 
:SS 
) 

AMBER KAY CHRISTENSON, 
ALLEN ROBISH, KRISTI MOGEN, 
And PATRICK LYNCH, 

Appellants, 

v. 

CROWNED RIDGE WIND, LLC, and 
SOUTH DAKOTA PUBLIC UNTILITIES 
COMMISSION, 

Appellees. 

EXHIBIT A 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

IN CIRCUIT COURT 

THIRD JUDICIAL CIRCUIT 

CN 19-290 

MEMORANDUM 
OPINION 

INTRODUCTION & STATEMENT OF FACTS 

This matter comes before the circuit court on appeal by Appellants Amber Christenson, 

Allen Robish, Kristi Mogen, and Patrick Lynch (collectively "Appellants"), appealing the South 

Dakota Public Utilities Commission's ("the Commission's") Final Decision and Order Granting 

Permit to Construct Facility in EL 18-003 dated July 26, 2019. (AR 20684-714, Final Decision 

and Order Granting Permit to Construct Facilities and Notice of Entry with Permit Conditions). 

Crowned Ridge Wind, LLC ("Crowned Ridge" or "Applicant") submitted its application 

for a facility permit for a 300 megawatt (MW) wind energy facility to consist of up to 130 wind 

turoines in Codington and Grant counties on January 30, 2019 ("the Project"). (AR 10-960). 

Within its application, Crowned Ridge submitted written testimony from five 'l'vitnesses1 (two of 

whom filed jointly). (AR 965-1023). On February 6, 2019, the Commission issued the Notice of 

Application; Order for and Notice of Public Input Hearing; and Notice for Opportunity to Apply 

'The five witnesses included Kimberly Wells, Mark Thompson, Jay Haley, Tyler Wilhelm, and Sam Massey. (AR 
961-2023). 
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for Party Status. (AR 1026-27). Pursuant to SDCL §§ 49-41B-I5 and49-41B-l6, the Commission 

scheduled a public input hearing on the Application on March 20, 2019, in Waverly, SD. (AR 

1026-27). Five individuals intervened as parties before the April deadline and the Commission 

granted party status to each intervenor who filed before said deadline.2 (AR 1070, 1322, 1463). 

On April 9, 2019, Crowned Ridge filed written supplemental testimony for five witnesses 

(two of whom testifiedjointly).3 (AR 1467-1924). On April IO, 2019, Sarah Sappington adopted 

the direct testimony of Kimberly Wells. (AR 1925-44). On April 25, 2019, the intervenors filed a 

Motion to Deny and Dismiss the application. (AR 1957). A hearing on the Motion to Deny and 

Dismiss was held before the Commission on May 9, 2019. (AR 2055-91, Transcript of Ad Hoc 

Commission Meeting). On May 10, 2019, the Commission issued an Order Denying Motion to 

Deny and Dismiss and an Order to Amend Application. (AR 2092-93). Also on May 10, 2019, the 

Commission issued an Order for and Notice of Evidentiary Hearing, scheduling an evidentiary 

hearing for June 11-14, 2019 to be conducted in Room 413, State Capitol Building, Pierre, SD. 

(AR 2094-95). Further on May IO, 2019, the intervenors filed the testimony of John Thompson 

and Allen Robish (AR 20%-2104);4 while Commission Staff filed the direct testimony of Paige 

Olson, David Hessler, Tom Kirschenmann, and Darren Kearney (AR 2105-3505). Intervenors 

submitted a Second Motion to Deny and Dismiss and brief in support on May 17, 2019. (AR 3523-

55). On May 24, 2019, Crowned Ridge submitted written rebuttal testimony for Marlc Thompson, 

Dr. Chris Ollson, Andrew Baker, Dr. Robert McCunney, Richard Lampeter, Sarah Sappington, 

Jay Haley, Tyler Wilhelm, and Sam Massey. (AR 3698-4818). The second motion was heard by 

2 The Commission granted party status to Amber Christenson, Allen Robish, and Kristi Mogen on February 22, 2019. 
(AR 1070-71). On March 21, 2019, the Commission issued an order granting party status to Melissa Lynch. (AR 
1322). On April 5, 2019, the Commission granted party status to Patrick Lynch and established a procedural schedule. 
(AR 1463-64}. 
3 The five witnesses included Chris Ollson, Jay Haley, Tyler Wilhelm, Sam Massey, and Mark Thompson. 
"'During the evidentiaxy hearing, the intervenors did not move for their testimony to be made part of the evidentiary 
record, and, therefore, it is not part of the record. (AR 20686). 
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the Commission on June 6, 2019. (AR 12245-52, Motion Hearing Transcript). The Commission 

denied the second motion. 

On June 6, 11, and 12, the Commission held evidentiary hearings, during which Cmwned 

Ridge entered into the record its application, testimonies, and hearing exhibits. (AR 6944-11404). 

Among the exhibits submitted were Exhibits A43-l and 56 (isoline maps) that confirmed the 

Project was demonstrated to be in compliance with the modeled sound and shadow flicker 

thresholds ultimately adopted by the Commission in its Order (AR 17225-31; 17821-34; 20697-

98; 20708-71 O; 20712). At the hearing, Crowned Ridge and Commission Staff presented witness 

testimony. (AR 1 I 928-12059, 12253-12504, 12521-12823). Appellants did not call any witnesses. 

The Hearing Examiner presided over the hearing and each of the Commissioners was present for 

the entirety of the hearing. On June 13, Tim and Linda Lindgren. represented by counsel, filed a 

Late Application for party status. (AR 20101-104) On June 25, 2019, the Commission heard the 

late-filed request for party status and voted 2-1 to deny the Lindgrens' request (AR 20189-192, 

20196-20209, 20222-23). The parties submitted post-hearing briefs on July 2, 2019. (AR 20257-

20358, Intervenor-Appellants; 20445-491, Crowned Ridge; 20492-20510, Commission Staff). 

On July 9, 2019, the Commission met to consider whether to issue a facility permit for the 

project. (AR 20565-20652). After consideration oftbe evidence of record, applicable law, and the 

briefs and oral arguments of the parties, the Commission voted unanimously to issue a Facility 

Permit for the Project, subject to certain conditions (AR 20554-20652). On July 26, 2019, the 

Commission issued its Final Decision and Order Granting Permit to Construct Facility; Notice of 

Entry with Permit Conditions (AR 20684-20714). The Facility Permit included 45 conditions, 

including sound and shadow flicker thresholds and avian monitoring and protection. Id. 

Appellants' iSS11es on appeal were filed August 29, 2019, and an initial brief on November 8, 20 I 9. 
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The Commission filed its response brief on December 19, 2019, and Appellee Crowned Ridge 

filed its brief on December 20, 2019. This court affirms the Commission's decision. 

STANDARD OF REVIEW 

SDCL § 49-41.B-30 permits any party to a permit issuance proceeding aggrieved by the 

final decision of the Public Utilities Commission to obtain judicial review of that decision by filing 

a notice of appeal in circuit court "The review procedures shall be the same as that for contested 

cases under Chapter 1-26 [the Administrative Procedures Act.]"5 Id. The review procedures are 

governed by SDCL § 1-26-36, which requires a reviewing court "to give great weight to the 

findings made and inferences drawn by an agency on questions offact" SDCL § 1-26-36; see also 

In re Otter Tail Power Co. ex rel. Big Stone II, 2008 S.D. 5, ,i 26, 744 N. W .2d 594, 602 (agency 

findings of fact are reviewed under the clearly erroneous standard). 

Questions oflaw are reviewed de novo on appeal from an administrative agency's decision. 

Anderson v. South Dakota Retirement System, 2019 S.D. 11, ,r IO, 924 N.W.2d 146, 149 (citing 

Dakota Trailer Mfg., Inc. v. United Fzre & Cas. Co., 2015 S.D. 55, 1 11, 866 N.W.2d 545, 548) 

( emphasis added). Matters of reviewable discretion are reviewed for abuse. Id. ( citing SDCL § 1-

26-36( 6)} (emphasis added). "An agency's action is arbitrary, capricious or an abuse of discretion 

only when it is unsupported by substantial evidence and is unreasonable and arbitrary." In re 

Midwest Motor Express, 431 N.W2d 160, 162 (S.D. 1988) (citing Application of Dakota 

Transportation of Sioux Falls, 291 N.W. 589 (S.D. 1940)) (emphasis added). See also Sorensen v. 

Harbor Bar, UC, 2015 S.D. 88, ,r 20, 871 N.W.2d 851, 856 ("An abuse of discretion 'is a 

5 ''The sections of Title 15 relating to practice and procedure in the circuit courts shall apply to procedure for taking 
and conducting appeals under this chapter so far as the same may be consistent and applicable, and unless a different 
provision is specifically made by this chapter or by the statute allowing such appeal." SDCL § 1-26-32.l; see al.so 
SDCL § 15-6-81(c) ("SDCL Ch. 15-6 does not supersede the provisions of statutes relating to appeals to the circuit 
courts."). 
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fundamental error of judgment, a choice outside the range of permissible choices, a decision, 

which, on full consideration, is arbitrary or unreasonable.'" (internal quotation omitted)). 

"Substantial evidence" is defined as "such relevant and competent evidence as a reasonable mind 

might accept as being sufficiently adequate to support a conclusion." SDCL § 1-26-1(9). The 

agency's factual :findings are reviewed under the clearly erroneous standard. Id. ( citing SDCL § 1-

26-36(5)) (emphasis added). A decision is clearly erroneous if, after reviewing the entire record, 

the reviewing court is left with a definite and firm conviction that a mistake has been made. 

Steinmetzv. State, DOC Star Academy,2008 S.D. 87, 16, 756N.W2d392,395 (internal citations 

omitted). 

It is well settled that a court will not weigh the evidence or substitute its judgment for that 

of the Commission, rather, it is the court's function to determine -whether there was any substantial 

evidence in support of the Commission's conclusion or :finding. See, e.g., Application of Svoboda, 

54 N.W.2d 325,327 (S.D. 1952) (citing Application of Dakota Transportation of Sioux Falls, 291 

N.W. 589 (S.D. 1940)). The court affords great weight to the :findings made and inferences drawn 

by an agency on questions of fact. See SDCL § 1-26-36, providing in relevant part: 

The court may reverse or modify the decision if substantial rights of the appellant 
have been prejudiced because the administrative findings, inferences, conclusions, 
or decisions are: 
(I) In violation of constitutional or statutory provisions; 
(2) In excess of the statutory authority of the agency; 
(3) Made upon unlawful procedure; 
(4) Affected by other error oflaw; 
( 5) Clearly erroneous in light of the entire evidence in the record; or 
(6) Arbitrary or capricious or characterized by abuse of discretion or dearly 
unwarranted exercise of discretion. 

The agency's decision may be affirmed or remanded but cannot be reversed or modified absent a 

showing of prejudice. Anderson, 2019 S.D. 11 at110, 924 N.W.2dat 149 (citing SDCL § l-26-

36) (emphasis added). Even if the court finds the Commission abused its discretion, the 

5 

Filed: 4/23/2020 4:45 PM CST Codington County, South Dakota 14CIV19-000290 



Commission's decision may not be overturned unless the court also concludes that the abuse of 

discretion had prejudicial effect6 Sorensen, 2015 S.D. 88, ,r 20,871 N.W2d at 856 (emphasis 

added). 

Here, Appellants primarily assert that the Commission abused its discretion when making 

certain findings and conclusions related to sound, shadow flicker, and avian impact-and ultimately 

in granting Crowned Ridge's application for a facility permit. 7 The proper standard of review for 

findings of fact, however, is clearly erroneous. Appellants also challenge the agency's conclusion 

that the Crowned Ridge wind facility will not harm the social and economic condition of 

inhabitants in the wind energy facility siting area and that the facility will not substantially impair 

the health, safety, or welfare of the inhabitants with.in the siting area as clearly erroneous based 

upon the record in its entirety.8 This presents a mixed question of fact and law, reviewable de novo. 

Johnsonv. Light,2006 S.D. 88, ,r IO, 723 N.W.2d 125, 127 ("Mixedquestionsoflaw and fact that 

require the reviewing Court to apply a legal standard are reviewable de novo." (quoting State ex 

re[ Bennett v. Peterson, 2003 S.D. 16, ,r 13, 657 N.W .2d 698, 701)). 

APPLICABLE LAW AND ANALYSIS 

A. Judicial Notice of the Dakota Range Proceedings 

6 A reviewing court will reverse an administrative agency decision when the substantial rights of the appellant have 
been prejudiced because the administrative findings, inferences, conclusions or decisions are affected by error oflaw, 
are clearly erroneous in light of the entire evidence in the record, or are arbitraiy and capricious, or are characterized 
by abuse of discretion, or are clearly an unwarranted exercise of discretion. SDCL § 1-26-36; In re One-time Special 
Underground Assessment by Northern States Power Company in Sioux Falls, 2001 S.D. 63, ,r 8, 628 N.W.2d 332, 
334. See also Wise v. Brooks Const. Services, 2006 S.D. 80, 'f 16, 721 N.W .2d 461, 466; Apland v. Butle County, 2006 
S.D. 53, ,I 14, 716 N.W.2d 787, 791. 
7 Appellants aigue that certain findings and conclusions are an abuse of discretion on the part of the Commission. 
However, the ultimare decision (to grant the permit) would be reviewed under abuse of discretion, w:hile the agency's 
findings of fact would be reviewed under the clearly erroneous standard. Despite these differences, the outcome is still 
the same: the appeal should be denied. 
s An applicant for a permit is required to establish that the facility "will not substantially impair the health, safety or 
welfare of the inhabitants" in accordance with SDCL § 49-41B-22(3). 

6 

Filed: 4/23/2020 4:45 PM CST Codington County, South Dakota 14CIV19-000290 

ArP A-10 



Appellants request that the court take judicial notice of exhibits and maps in the Dakota Range 

Proceedings. 9 Appellants argue that although not a part of the record in this case, the exhibits and 

maps generated in the Dakota Range wind projects are relevant to the issues here and were a point 

of contention during the evidentiary hearings in the present case. SDCL § 19-19-201 governs 

judicial notice of adjudicative facts. 10 That statute provides: 

(a) Scope. This section governs judicial notice of an adjudicative fact only, not a 
legislative fact. 
(b) Kinds of facts that may be judicially noticed. The court may judicially notice 
a fact that is not subject to reasonable dispute because it: 
(1) Is generally known within the trial court's territorial jurisdiction; or 
(2) Can be accurately and readily detennined from sources whose accuracy cannot 
reasonably be questioned. 
(c) Taking notice. The court: 
(1) May take judicial notice on its own; or 
(2) Must take judicial notice if a party requests it and the court is supplied with the 
necessary information. 
( d) Timing. The court may take judicial notice at any stage of the proceeding. 
( e) Opportunity to be heard. On timely request, a party is entitled to be beard on 
the propriety of talcing judicial notice and the nature of the fact to be noticed. If the 
court takes judicial notice before notifying a party, the party, on request, is still 
entitled to be heard. 
(t) Instructing the jury. In a civil case, the court must instruct the jury to accept 
the noticed fact as conclusive. In a criminal case, the court must instruct the jury 
that it may or may not accept the noticed fact as conclusive. 

The general rule is that a fact judicially noticed must not be one subject to reasonable dispute. See 

SDCL § 19-19-20l(b). It must be either generally known within the trial court's territorial 

jurisdiction, or capable of accurate and ready determination by resort to sources whose accuracy 

cannot be reasonably questioned. Id. 

9 Commission Docket Nos. ELI 8-003, In the Mauer of the Applicarion by DakoJa Range l UC and Dakota Range 
II, LLCfor a Permit of a Wind Energy Facility, and EL18--046, In the Maner oftheApplicaJion by Dakota Range Ill 
for a Permit of a Wind Energy Facility. These dockets are separate, but related, and in the same geographic area 
(within 25 miles) of the proposed Crowned Ridge wind facility. 
10 "Adjudicative facrs are those which relate to the immediate parties involved-the who, what, when, where, and why 
as between the parties." Mendenhall v. Swanson, 2017 S.D. 2, ,r 9, 889 N.W.2d 416,419 (quoting In re Dor.sey & 
Whitney Tr. Co., 2001 S.D. 35, ,r 19, 623 N.W .2d 468,474) (internal citations omitted). 
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Appellants cite to Sioux City Boat Club v. Mulhall to support the assertion that courts will take 

judicial notice of the location of a manmade object on a map. 117 N.W.2d 92 (S.D. 1962). 

However, in Sioux City Boat Club, the issue involved the court recognizing geographic boundaries 

pertinent to an inquiry as to whether it had jurisdiction. The issue in Sioux City Boat Club is not 

analogous or instructive on Appellants' request that this court take judicial notice of turbine 

locations set forth in exhibits and maps from the Dakota Range proceedings. 

The number of wind turbines in the Dakota Range facility and the geographic location of the 

turbines is not a matter of common knowledge generally known within the trial court's jurisdiction. 

See SDCL § 19-19-201(b)(l). Additionally, the exhibits and maps in the Dakota Range 

proceedings are subject to reasonable dispute. See SDCL § I9-19-201(b)(2). Further, Crowned 

Ridge was not a party to the Dakota Range proceedings and cannot verify the accuracy of the 

exhibits and maps.11 Because there is no basis for a finding that the exhibits and maps from the 

Dakota Range proceedings are either generally known within the court's territorial jurisdiction or 

can be accurately and readily determined from sources whose accuracy cannot be reasonably 

questioned, this court declines to take judicial notice of the Dakota Range proceedings. 

B. Appellants' Arguments Regarding Sound Studies 

Appellants argue the Commission abused its discretion when it approved Crowned Ridge's 

application, alleging the Commission relied on incomplete and inaccurate information related to 

sound studies. However, on findings of fact the proper analysis is the clearly erroneous standard. 

Therefore, this court analyzes if the Commission, s findings of fact were clearly erroneous based 

on the record as it pertains to sound studies. Here, the Commission's conclusion that the sound 

produced by the project would not substantially impair the health or welfare of the inhabitants was 

n The exhibits and maps were submitted by Apex Clean Energy Holdings, LLC, a Dakota Range subsidiary wholly 
separate from and unrelated to Crowned Ridge. 
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supported by substantial evidence in the record, was reasonable and not arbitrary, therefore within 

their discretion. 

SDCL § 49-41B-22 requires a permit applicant to establish: 

... by a preponderance of the evidence that: 
(I) The proposed facility will comply with all applicable laws and rules; 
(2) The facility will not pose a threat of serious injruy to the environment nor to the 
social and economic condition of inhabitants or expected inhabitants in the siting 
area. An applicant for an electric transmission line, a solar energy facility, or a wind 
energy facility that holds a conditional use permit from the applicable local units of 
government is determined not to threaten the social and economic condition of 
inhabitants or expected inhabitants in the siting area; 
(3) The facility will not substantially impair the health, safety or welfare of the 
inhabitants; and 
( 4) The facility will not unduly interfere with the orderly development of the region 
with due consideration having been given the views of governing bodies of affected 
local units of government. An applicant for an electric transmission line, a solar 
energy facility, or a wind energy facility that holds a conditional use permit from 
the applicable local units of government is in compliance with this subdivision.12 

The statute does not require how the applicant must establish the four elements: whether by maps, 

charts, random samplings, or otherwise. Here the Commission thoroughly considered the 

following information regarding sound (among other things): 

The record demonstrates that Applicant has appropriately minimized the sound 
level produced from the Project to the following: (1) no more than 45 dBA at any 
non-participants' residence and (2) no more than 50 dBA at any participants' 
residence. These sound levels were modeled using the following conservative 
assumptions: (1) the wind turbines were assumed to be operating at maximum 
sound emission levels; (2) a 2 dBA adder was applied to the wind turbines sound 

12 However, this version ofSDCL § 49-4IB-22 has only been in effect since July I, 2019. While the Commission 
issued its decision granting the facility permit for the project on July 26, 2019, all hearings were held prior to July I, 
2019. The prior version ofSDCL § 49-41B-22, effective through June 30, 2019, reads as follows: 
The applicant has the burden of proof to establish that: 
(1) The proposed facility will comply with all applicable laws and rules; 
(2) The facility will not pose a threat of serious injl.lI)' to the environment nor to the social and economic condition of 
inhabitants or expected inhabitants in the siting area; 
(3) The facility will not substantially impair the health, safety or welfare of the inhabitants; and 
(4) The facility will not unduly interfere with the orderly development of the region with due consideration having 
been given the views of governing bodies of affected local units of government. 

The 2019 update to the statute did not materially change the Jaw, but instead clarified that wind energy facilities must 
comply with this statute. 
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emission levels; (3) the wind turbines were assumed to be downwind of the 
receptor; and (4) the atmospheric conditions were assumed to be the most favorable 
for sound to be transmitted. The Project will also not result in sound above 50 dBA 
at any non-participants' property boundaries for those residences in Codington 
County.· Applicant modeled sound levels with consideration of the cumulative 
sound impacts from Dakota Range I and II and Crowned Ridge Wind, II, LLC wind 
projects. Further, Applicant agreed to further reduce certain non-participant sound 
levels, consistent with the Permit Condition agreed to by Staff and Applicant. 
Applicant agreed to a post-construction sound protocol to be used in the event the 
Commission orders post-construction sound monitoring. 

* * * * 
There is no record evidence that the Project will substantially impair human health 
or welfare. To the contrary, Crowned Ridge witnesses Dr. Robert McCunney and 
Dr. Christopher Ollson submitted evidence that demonstrates that there is no human 
health or welfare concern associated with the Project as designed and proposed by 
Applicant Both Crowned Ridge witnesses analyzed the scientific peer-reviewed 
literature in the context of the proposed Project, and Dr. McCunney testified based 
on his experience and training as a medical doctor specializing in occupational 
health and the impact of sound on humans. 

(AR 20697-20698, footnotes citing record evidence omitted). 

In Attachment A to the Order, the Commission also conditioned the granting of the Facility 

Permit on Crowned Ridge complying with the sound thresholds of 45 dBA for sound within 25 

feet of a non-participant's residence and 50 dBA for sound within 25 feet of a participant's 

residence. (AR 20708, Condition No. 26). See Pesall v. Montana Dakota Utils .. Co., 2015 S.D. 

81, ,r 8, 871 N.W.2d 649, 652 (Commission did not abuse its discretion when it granted a permit 

subject to conditions, rather than requiring re-submittal of the application to consider additional 

information.). The Commission's analysis went above and beyond what was required by SDCL § 

49-4 IB and ARSD 20: I0:22. ARSD 20: I0:22: 13 provides in part: 

... The environmental effects shall be calculated to reveal and assess demonstrated 
or suspected hazards to the health and welfare of human, plant and animal 
communities which may be cumulative or synergistic consequences of siting the 
proposed facility in combination with any operating energy conversion facilities, 
existing or under construction ... 
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Even considering this administrative rule, if it applies to wind energy facilities, at the time of the 

application for the Project when the sound modeling was completed (as well as at the time the 

permit was issued) there were no energy conversion facilities or wind energy facilities operating 

or under construction in the area. 13 Therefore, the sound modeling and the Commission's analysis 

went above and beyond the scope of review contemplated in the rule by factoring in the closest 

permitted wind turbines into the noise and shadow flicker analysis. The inclusion of the Dakota 

Range I and II wind turoines (which were approved by the Commission, but not yet constructed} 

was an additional conservative assumption in addition to several other conservative assumptions 

used by Crowned Ridge in its sound models.14 The reason the Dakota Ridge ill wind turbines were 

not added as yet another conservative assumption was the fact that Commission had not granted 

Dakota Range ID a facility permit at the time Crowned Ridge filed its application. Crowned Ridge 

witness Jay Haley's rebuttal testimony states that "the tables in Exhibit 3 of the supplemental 

testimony show the cumulative results from all turbines in CRW, Crowned Ridge Wind II. and 

Dakota Range I and IL" (emphasis added} (AR4703, Rebuttal Testimony ofJay Haley, 2:11-13). 

Appellants make a number of incorrect and incomplete factual assumptions and inferences. 

Appellants allege that only 17 Dakota Range turbines were included in the sound study based on 

a review of the Crowned Ridge isoline maps. But the maps are not intended to show all turbines 

included in the study-rather, they are used to graphically illustrate compliance with the sound 

thresholds for participants and non-participants. Crowned Ridge clearly indicated on the record 

u The Dakota Range projects were not existing or under construction at this time. Because of this, even under the 
administrative rule Applicant was not required to include them in the modeling. Further, there is no legal requirement 
that the modeling of sound include every potential wind turbine that may or may not be constructed and operated 
14 The Commission cited the following conservative assumptions included: "(I} the wind turbines were assumed to be 
operating at maximum sound emission levels; (2) a 2 dBA adder was applied to the wind turbines sound emission 
levels; (3) the wind turbines were assumed to be downwind of the receptor; (4) the atmospheric conditions were 
assumed to be the most favorable for sound to be transmitted." (AR 20967). The omission also cited that" Applicant 
modeled sound levels with consideration of the cumulative sound impacts from Dakota Range I and II and Crowned 
Ridge Wind, Il, LLC wind projects." Id. 
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that all 97 of the Dakota Range I and II wind turbines were included in its sound studies (AR 1477, 

2237). Further, the Commission's order recognized that Crowned Ridge included all the Dakota 

Range I and ll turbines in its sound models (AR 20697). The fact that the map showed only the 

nearest 17 turbines appears to have led Appellants to the inaccurate conclusion that only 17 were 

included in the model [Even so,] the Commission found that "Applicant modeled sound levels 

with consideration of the cumulative impacts from Dakota Range I and II and Crowned Ridge, II, 

LLC wind projects." (AR 20697, Finding of Fact 46). 

Appellants also criticize witness Jay Haley's credentials and the use of the initials P .E. 

(indicating he is a professional engineer). At the evidentiary hearing, Appellants' trial attorney 

conducted a lengthy voir dire of Haley, after which Attorney Ganje objected to Haley's testimony 

on the grounds that the witness had held himself out to be a licensed professional engineer because 

of the initials behind his signature. Appellants' trial counsel also submitted a brief upon making 

an oral objection. Commission staff argued that credibility of a witness can be established by 

training, education, and experience, and licensing is not the end-all determination. (EH 352:15-

20). Chairman Hanson stated that he agreed with Commission staff's argument. {EH 354:10-17). 

After taking argument from the parties, the Commission unanimously voted to overrule attorney 

Ganje's objection. (EH 355:7-9). The Commission's ruling on the admissibility of Haley's 

testimony is not an issue that was included within the Statement of Issues and is not subject to this 

appeal See SDCL § 1-26-31.4. 

The .Commission's findings and conclusions that the sound produced by the project will 

not substantially impair the health or welfare of the inhabitants were reasonable, not arbitrary, and 
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supported by substantial evidence_IS See SDCL § 1-26-1(9) (whether there is substantial evidence 

is determined by whether a reasonable mind might accept the evidence sufficiently adequate to 

supporting the conclusion). Based on the information in the administrative record, the Project will 

comply with the sound thresholds imposed by the Commission's Order (AR 20708, Condition No. 

26).16 This court gives great deference to the Commission's findings pursuant to SDCL § 1-26-36. 

Sorensen, 2015 S.D. 88, 1[ 24, 871 N.W.2d at 856 (the court will not substitute its judgment for 

that of the agency when there is ample evidence in the record to support the agency's finding); In 

re Application of Svoboda, 54 N.W 2d 325, 328 (S.D. 1952) (reversing the circuit court and 

directing it to affirm a Commission order that was based on substanti.al evidence, concluding that 

·• ... the court's only :function with respect to this issue is to determine whether there is any 

substantial evidence in support of the Commission's finding. The court will not weigh the evidence 

or substitute its judgment for that of the Commission.); In re Application of Dakota Transportation 

ofSioux Falls,291 N.W. 589, 593-96 (S.D. 1940) (reversing circuit court and directing itto affirm 

a Commission order that was based on substantial evidence, was reasonable and was not arbitrary, 

concluding that "the ultimate question is whether there was substantial evidence to support the 

order of the Commission.") Commission's thorough and reasonable consideration of sound was 

within its discretion. 

Even if this court were to fmd that the Commission abused its discretion in granting the 

permit, Appellants have failed to show that the Commission's actions had any prejudicial effect. 

See Sorensen, 2015 S.D. 88, ,i 20, 871 N.W.2d 851, 856 (" ... [EJven if the agency did abuse its 

15 The testimony of witnesses McCunney and Ollson showed that if the Project complied with the sound and shadow 
flicker thresholds implemented by the counties and self-imposed by Crowned Ridge the Project would nor have a 
detrimental impact on the health and welfare ofinhabitanrs. (AR 1563-1924,3728-3917,4132-4369). 
16 The rebuttal testimony of witness Haley confirmed that the Project was in compliance i.vith the county sound and 
shadow flicker thresholds, as well as a self-imposed sound threshold for the Project not to produce sound over 45 A
weighted decibels ("dBAs») sound within 50 feet of any nonparticipant's residence and over 50 dBA within 50 feet 
of any participant's residence. (AR 4701-4747). 
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discretion, we will not overturn unless the abuse produced some prejudicial effect." (internal 

citation omitted)). The record shows that the modeled sound level at 50 feet away from the 

residence of each of the Appellants is substantially below the 45 dBA non-participant threshold 

set forth in Condition 26. 17 The sound produced from the Project has been modeled to be less than 

the sound experienced from a whisper at 3 feet for Christenson and Lynch, and less than the sound 

of a library for Mogen and Robish. (AR 184). The sound is below the 45 dBA threshold imposed 

by the Commission. Appellants have failed to demonstrate any prejudicial effect, and their appeal 

on this issue should be denied. 

C. Appellants• Arguments Regarding Shadow Flicker 

Appellants argue that the Commission abused its discretion when it approved Crowned Ridge's 

application for a permit without sound and shadow flicker studies that encompassed all occupied 

residences within the siting area. 18 Applicant argues that Appellants failed to preserve this issue 

for appeal. It is well settled that if an Appellant does not object to the issue in the underlying 

proceeding, the issue is not preserved for appeal. See, e.g., City ofWatertown v. Dakota, Mmnesota 

& E.R. Co., 1996 S.D. 82, '1[26, 551 N.W.2d 571, 571;AmericanFed. Sav. &LoanAss'n v. Kass, 

320 N.W.2d 800,803 (S.D. 1982). This issue questions the veracity of Crowned Ridge hearing 

exhibits A67, A68, and A57, none of which Appellants objected to in the underlying proceeding. 

They also failed to preserve for appeal a challenge on the veracity of these exhibits. See City of 

Watertown, 1998 S.D. 82,126,551 N.W.2dat 577. 

Applicant also argues that Appellants failed to include this issue in its Statement of Issues.19 

Applicant argues that it is well settled that if an appellant's Statement of Issues fails to set forth 

17 Robish: 293 dBA, Christenson: 38.6 dBA, Mogen: 28.8 dBA, Lynch: 37.3 dBA (AR 17839). 
18 As previously mentioned, however, the proper standard of review would be analyzing whether the fuctual findings 
and conclusions regarding shadow flicker were clearly erroneous. 
19 See Statement of Issues, filed by Appellants on August 29, 2019, listing 31 separate issues. 
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the reasons why the Commission's decision, ruling, or action should be reserved or modified, the 

argument is waived, citing Lag/er v. Menard, Inc., 2018 S.D. 53, if 42, 915 N.W.2d 707, 719. 

However, that is not necessarily what Lagler says. The cited paragraph reads as follows: 

Once the circuit court's jurisdiction to review a particular decision, ruling, or 
action has been established-either through the filing of a notice of appeal or a 
notice of review-the question then becomes one of issue waiver. As indicated 
above, the appellant must file a statement of the issues to be presented on appeal, 
and the appellee may file such a statement as well. SDCL 1-26-31.4. In other 
words, once jurisdiction is established, the parties must preserve their arguments 
for review by stating their reasons why the agency decision, ruling, or action 
identified as the object of the appeal should be reversed or modified. While the 
failure to specify a decision, ruling, or action in a notice of appeal or notice of 
review results in a lack of jurisdiction to review the same, the failure to fde a 
statement of issues results in a waiver of argument. And while either lack of 
jurisdiction or waiver of argument results in a denial of relief on appeal, they do so 
in fundamentally different ways (alack of jurisdiction-which may be raised at any 
time-is a mandatory restraint on the court's power to act, but waiver is a restraint 
on a party's arguments that gives a court discretion to disregard them). 

( emphasis added). This paragraph does not necessarily state that the failure to state the exact issue 

in the Statement of Issues constitutes a waiver, but rather, that the failure to file a Statement of 

Issues altogether results in a waiver of argument Here, in Appellants' Statement of Issues, Issue 

8 is "[w]hether the PUC acted arbitrarily and capriciously when it failed to consider testimony 

regarding trespass violations for shadow flicker and infrasound." 

The court finds that Appellants Issue 8 is sufficient enough to allow the court to consider 

this issue on appeal. While Appellants certainly would have been better served had they objected 

to the admission of Exlnbits A57, A67, or A68. (EH 366, 579:10-12), the court will consider 

argument on this issue. 

Appellants' factual assumption that Crowned Ridge did not analyze the impact of shadow 

flicker on residents of Stockholm and Waverly is incorrect and not supported by the record. 

Appellants fail to recognize that the sounds isoline map in Exhibit A56 and the shadow flicker 
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map in Exhibit A43-l clearly show that all residences in Stockholm and Waverly are well below 

the sound threshold for nonparticipating residents of 45 dBA and the 30-hour shadow flicker 

annual threshold for all residents_20 (AR 17225-17231, 17821-17834)_ Exlubit A43-l is a map 

detailing shadow flicker isolines for the entire project area (AR 17225-17231). This map 

demonstrates that each town is well below the shadow flicker limit in the Final Order_ 

Further, no requirement exists in South Dakota law for sound and shadow flicker studies 

that include each and every structure in the siting area_ Again, nowhere in the starute or the 

administrative rules is it mandated how an applicant must establish the four elements in SDCL § 

49-4IB-22: whether by isoline maps, all-inclusive charts, random samplings, or otherwise. 

Further, while ARSD 20:10:22:33.02(5) requires an applicant to provide information regarding 

anticipated operational sound, the rules contain no such requirement for a shadow flicker analysis. 

With respect to the impact of the Project's shadow flicker on inhabitants, the Commission 

concluded: 

Similarly, the record also demonstrates that Applicant has appropriately minimized 
the shadow flicker for the Project to no more than 30 hours for participants and 
non-participants, with the understanding that there is one participant (CRI-Cl 0-P) 
who is at 36:57 hours of shadow flicker. Applicant modeled the cumulative impacts 
of shadow flicker from Dakota Range I and II and Crowned Ridge Wind, II, LLC 
wind projects when calculating its total shadow flicker hours. Applicant also used 
conservative assumptions, such as greenhouse-mode, to model shadow flicker, 
which, in turn, produces conservative results. 

20 For example, the sotmd isoline map filed as Exhibit A56 shows that all the residents of Stockholm and Waverly are 
below 35 dBA, which is well below the non-participant threshold of 45 dBA. {AR I 7832-17833)_ Stockholm's results 
are also confirmed by the stand alone non-participants (CR1-G36-NP and CR1-G37-NP) in the table ofExhibitA57, 
which are in close proximity to Stockholm, and yet their sound is modeled at 35.4 dBA and 36.S dBA respectively_ 
{AR I 7837)- The same holds true for Waverly, which is represented by CR1-C4-:NP, which is modeled at 38.5 dBA. 
(AR 17239)_ Similarly, for shadow flicker, the isoline map filed as Exluoit A43-1 shows that the residences of 
Stockholm will experience less than 10 hours of shadow flicker annually (AR 17236) which is again confirmed when 
reviewing stand alone non-participants (CR1-G36-NP and CRI-G37-NP) in the table of Exhibit A67, both of which 
will experience zero hours of shadow flicker_ (AR 17895)_ The same holds true for shadow flicker in Waverly; the 
isoline map in Exhibit A43-1 shows that the residences of Waverly wi11 experience less than IO hours of shadow 
flicker annually (AR 17237) which again is confirmed when reviewing CR1-C4-NP in the table ofExhibit A67 which 
will experience zero hours of shadow flicker_ (AR 17893)_ 
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(AR 20698) (footnotes citing record evidence omitted). 

As with sound, the Commission cited the testimony of Drs. Ollson and McCunneyshowing 

no health or welfare impact from 30 hours of annual shadow flicker per year, and also imposed a 

compliance threshold that shadow flicker at a residence shall not exceed 30 hours of shadow flicker 

annually, unless waived. (AR 20698-2071 I). Therefore, similar to the Commission's rationale on 

somid, a reasonable mind might accept as sufficiently adequate the evidence submitted by 

Crowned Ridge (including conservative shadow flicker modeling assumptions and testimony of a 

medical doctor specializing in the field of occupational health) as supporting the findings and 

conclusion that the shadow flicker produced by the Project will not substantially impair the health 

or welfare of the inhabitants. See SDCL 1-26-1(9). Also, the Commission's findings, conclusions, 

and imposition of the shadow flicker thresholds in Condition No. 34 were within the range of 

permissible choices given the record, and therefore were reasonable and not arbitrary. The 

Commission's factual findings regarding the sound produced from the Project were not clearly 

erroneous and were supported by substantial evidence. 

Even if this court were to find that the Commission abused its discretion in granting the 

permit, Appellants have failed to demonstrate prejudice. See Sorensen, 2015 S.D. 88, ,r 20, 871 

N. W .2d 851, 856 (" ... [EJven if the agency did abuse its discretion, we will not overturn unless the 

abuse produced some prejudicial effect" (internal citation omitted)). Appellants do not even argue 

that they are prejudiced. Any threat of prejudice is eradicated by the fact that the sound and shadow 

flicker conditions placed on the permit by the Commission account for actual, not modeled, sotmd 

and shadow flicker (AR 20708-20710, Condition 26). Additionally, each intervenor is well below 
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the 30-hour annual compliance threshold for shadow flicker. 21 As such, Appellants' arguments 

regarding shadow flicker are denied. 

D. Appellants' Arguments Regarding Avian Use Studies 

Finally, Appellants argue that the Commission could not have reasonably issued a decision in 

this matter because the avian use survey22 submitted by Applicant "did not include data from the 

northeast portion of the project area, the historic Cattle Ridge portion of the project, and that the 

Commission overlooked this missing information." These arguments are not supported by the 

record or by legal authority. The Commission directly addressed this issue in its Order, when 

pursuant to SDCL § 49-4 IB-22, it concluded that the project will not pose a threat of serious injury 

to the environment Specifically, the Commission rejected the claim that the avian impact study 

was not adequate, concluding in relevant part: 

31. Intervenors argue that Crowned Ridge's application is materially 
incomplete since the Avian Use Survey did not include the portion of the Crowned 
Ridge Project Area that was formerly known as Cattle Ridge. Crowned Ridge's 
expert witness, Ms. Sarah Sappington, testified that while the avian use survey did 
not include the Cattle Ridge portion of the Project Area, the raptor nest surveys did 
include that area. Ms. Sappington further testified that Crowned Ridge did study 
the fuJl extent of the Project Area as detailed in the Application and that shape:files 
of the full extent of the Project Area were sent to SD GF & P. Staff's witness, Mr. 
Tom Kirschenmann from the SD GF&P, testified that the survey methods used by 
Crowned Ridge followed the USFWS guidelines, and were reasonable and 
appropriate. The Commission finds that the lack of an avian use survey in the Cattle 
Ridge portion of the Project Area is not fatal to the Application since Section 113 
of the Application identified the Project's potential effects to wildlife for the entire 
Project Area, as testified to by Ms. Sappington, and that proper survey methods 
were used by Crowned Ridge, as testified to by Mr. Kirschenmann.. 

32. Crowned Ridge will also mitigate temporary impacts to habitat consistent 
with Mr. Kirschenmann's recommendations. There will be no turbines on game 
production areas, with the closest two turbines .24 mile and .35 mile away from a 

21 Robish: zero how:s, Christenson: 6:56 hours, Mogen: zero hours, Lynch: zero hours. (AR 17839). 
iz SDCL § 49-4 lB-11(11) requires that an application for a permit include environmental studies relative to the 
proposed facility. One of the many required environmental studies required by applicant isanAVUUl Use Study.Avian 
use surveys are vital and required because impacts of wind energy facilities on avian species can be direct ( e.g. turbine 
strike monality} or indirect (e.g. loss of degradation of habitat). (AR7022). SWCA Environmental Consultants 
prepared an Avian Use Survey Report for Applicant summarizing the avian use surveys that were completed for the 
project area from April 1, 2017 through November 30, 2017 (AR 7017). 
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game production area. Further, Applicant is required to conduct two years of 
independently-conducted post-construction avian and bat mortality monitoring for 
the Project. Applicant committed to file a Wildlife Conservation Strategy, which 
includes both direct and indirect effects as well as the wildlife mitigation measures 
set forth in the Application, prior to the start of construction. Applicant will file a 
Bird and Bat Conservation Strategy prior to the start of construction. Also, :Mr. 
Kirschenmann testified that Applicant had appropriately coordinated with SD 
GF&P on the impact of the Project on wildlife. 

(AR 20693-20694) (footnotes with citations to record evidence omitted). As evidenced by 

Findings of Fact 31 and 32, the Commission clearly recognized that Applicant did study the full 

extent of the Project Area, and that the survey methods utilized were reasonable and appropriate. 

Additionally, in its final Order, the Commission imposed a number of conditions related to 

avian monitoring and protection: 

10. Applicant shall promptly report to the Commission the presence of any critical 
habitat of threatened or endangered species in the Project Area that Applicant 
becomes aware of and that was not previously reported to the Commission. 

29. Applicant agrees to undertake a minimum of two years of independently
conducted post-construction avian and bat mortality monitoring for the Project, and 
to provide a copy of the report and all further reports to the United States Fish and 
Wildlife Services, South Dakota Game, Fish, & Parks, and the Commission. 

30. Applicant shall file a Bird and Bat Conservation Strategy (BBCS) prior to 
beginning construction of the Project. The BBCS shall be implemented during 
construction and operation of the Project. 

(AR 20706, 20710~ Condition Nos. 10, 29, 30). The Order's rationale and conditions clearly 

demonstrate the Commission addressed the Project's impact on avian species and in doing so cited 

substantial evidence that a reasonable mind might accept as being adequate as supporting the 

Commission's conclusion that the Project will not pose a threat of serious injury to the 

environment, including avian species. &e SDCL § 1-26-1 (9). Further, the Commission's findings, 

conclusions, and imposition of conditions related to avian species in light of the entire record were 

reasonable and not aroitrary. Thus, the Commission's findings and conclusions on the Project's 
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impact on avian species, including the imposition of numerous conditions on avian monitoring and 

protection, were within the Commission's discretion and are afforded great deference. See Pesall, 

2015 S.D. 8 I. ,i 8, 871 N. W 2d at 652. 

Appellants cite no legal authority that an application must contain an avian use survey 

covering the entire project area. SDCL § 49--41 B-11 ( 11) does require an application for a permit 

to include environmental studies relative to the proposed facility, and ARSD 20: I 0:22: 16 requires 

an Applicant provide information resulting from surveys to identify and quantify terrestrial 

ecosystems within the siting area. However, similarly to the issues regarding sound and shadow 

above, SDCL § 49-4IB-22 does not specify how an Applicant must meet this burden. While an 

avian use survey is often used to assess avian species and populations within a project area, it is 

just one tool that an applicant can utilize to meet the filing content requirements of SDCL 49-41 B-

11 (11) and ARSD 20:10:22:16. This court is unaware of, and Appellants do not cite, any other 

statute or administrative rule which mandates Applicant must file a complete avian use survey to 

meet its burden of proof. 

Applicant errs in the assessment that the Commission overlooked the fact that the Avian 

Use Survey Report (Survey) the Applicant filed with its Application failed to include data from 

the Cattle Ridge area. In fact, the Survey included a map that was clearly marked and clearly 

identified the portion of the project area the Applicant studied to prepare the survey. (AR 7271). 

The scope of the Survey was discussed at length and on numerous occasions before the 

Commission. During the evidentiary hearing, Ms. Sappington specifically answered questions 

about the Survey and its scope and contents (AR 12317-12318). While Ms. Sappington agreed 

with Appellants' cross-examination questions that the Survey did not include data collected from 

the Cattle Ridge area, Ms. Sappington also indicated that applicant did conduct other studies within 
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the Cattle Ridge area and utilized the data collected to prepare Section 11.3 of the Application. 

(AR 12317-12318). Following the evidentiary hearing, Appellants addressed the lack of data 

collection in the Cattle Ridge area in Intervenors' post-hearing brief filed on July 2, 2019. {AR 

2265). This matter was again discussed before the Commission at the July 9, 2019 Commission 

meeting, during which, the Commission heard oral arguments of each party, asked additional 

questions of the parties, and issued its oral decision. (AR 20565-2652???). Of the Permit, but found 

Section 11.3 of the Application identified the project's potential effects to v..ildlife for the entire 

project. (AR 20694). Clearly the Commission did not overlook Appellants' concerns about the 

scope of the Survey. 

The record also clearly shows that the Commission made a reasonable determination that 

the Applicant submitted sufficient evidence to meet the environmental information requirements 

in SDCL 49-41B-ll(l 1) and ARSD 20:10:22:16 and to meet the Applicant's ultimate burden of 

proof. This evidence is concisely explained in Findings of Fact V. B. 31 and 32 of the 

Commission's permit which state (). As evidence m Finding of Fact 31 and 32, the Applicant 

presented ample environmental and wildlife evidence to supplement any deficiencies in the avian 

use survey. 

Even assuming arguendo that the Commission erred when it relied on the Survey, 

Appellants make no argument that they were prejudiced by the Commission's decision to grant 

the Permit. Additionally, the Commission included a number of conditions on the Permit, 

applicable to the entire project area, to further ensure that the facility does not adversely affect 

wildlife in the project area (AR 20710 and 20714, Conditions 29, 30, and 45). Given that there is 

no specific requirement that an Applicant submit an avian use survey of the entire project area to 

meet its burden of proof, the Commission's decision to issue a permit based on the totality of the 
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evidence presented was not an abuse of discretion. In conclusion, Appellants have also not shown 

any prejudicial effect from the Commission's action on avian protections, and. therefore, even if 

the Court were to find that the Commission abused its discretion, which it did not, the court should 

not overturn the Commission's order. &e Sorensen, 2015 S.D. 88, ,r 20, 871 N.W .2d at 856. As 

such, the appeal on this issue is denied. 

CONCLUSION 

The decision of the South Dakota Public Utilities Commission is hereby affirmed. This 

court gives great weight to the findings made and inferences drawn by the agency on questions of 

fact in accordance with SDCL § 1-26-36. 

Judicial notice of exhibits and maps from the Dakota Range proceedings is not proper, as 

the number of wind turbines in the Dakota Range facility is not a matter of common knowledge 

generally known within the trial court's jurisdiction, and the exhibits and maps in the Dakota 

Range proceedings are subject to reasonable dispute. This court declines to take the judicial notice 

requested by Appellants. 

The decision to grant the permit to Crowned Ridge was within the Commission's sound 

discretion, and extensive factual findings and conclusions of law were made that were supported 

by the administrative record. These factual findings were not clearly erroneous, and this court 

reviews those factual findings with great deference to the Commission. Applicant met the burden 

of submitting a complete application which demonstrated that the Crowned Ridge Project will not 

pose a threat of serious injury to the environment, nor to the social and economic condition of 

inhabitants or expected inhabitants in the footprint area, and further, that it will not substantially 

impair the health, safety, or welfare of the inhabitants in the siting area in accordance with SDCL 

§ 49-4IB-22. 
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Counsel for Appellees is directed to file an Order a:ffinning the decision of the Public 

Utilities Commission. 

BY 1HE COURT: 

kr~ 
Carmen A Means 
Circuit Court Judge 
Third Judicial Circuit 
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THE COURT: All right. This is the time and place 

scheduled for attorneys to make oral argument in an appeal 

entitled Amber Christenson, Allen Robish, Kristi Mogen, and 

Patrick Lynch versus Crowned Ridge Wind, LLC and the South 

Dakota Public Utilities Commission. Let's have counsel come 

forward. All right. And so Mr. Gass, you represent the 

appellants in this matter, is that correct. 

MR. GASS: Correct, judge. 

THE COURT: I just want to assure everybody I've read 

all of your briefs so I'm familiar with the case, I don't want a 

rehash of things that are in the brief if you can avoid that, 

but I'm going to give you pretty much free reign as to the 

issues you want to discuss. Mr. Gass, from my perspective the 

things I'd like to hear from you about are, you asked me to take 

judicial notice and as I see it I'm a reviewing court here as 

opposed to a trial court level in this matter and so what 

authority do you have for me to expand the record on appeal? Do 

you have any statutory authority that would authorize me to do 

that, and then I'd also like to hear from you the appellees are 

claiming that you waived issue 2 and I'd like you to address 

those matters specifically, but I'll go ahead and give you free 

reign as to what you want to talk about. 

MR. GASS: Sure. Thank you, your Honor, I will 

address those two issues as I get into it. First I can address 

the judicial notice issue right away. With regard to specific 
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statutory authority for a reviewing court, I have none, but I 

don't think that will matter and I can probably walk back my 

request for judicial notice specifically related to the exact 

locations of the Dakota Range wind turbines, I think there's 

certainly enough in the record in this case to establish that 

there are other wind farms specifically Dakota Range and Crowned 

Ridge II in the near geographic proximity of this particular 

Crowned Ridge wind farm to establish what I need in terms of the 

Court's knowledge of the geographic area related to those wind 

farms. So I'm not asking the Court take judicial notice of 

specific locations of the Dakota Range towers, just that there 

are, and perhaps it's not even judicial notice request anymore, 

but the record I certainly believe establishes that there are 

other wind energy facilities in the same geographic proximity. 

THE COURT: Very good. 

MR. GASS: I'll get into the waiver issue as I go 

through my arguments on my other issues. Judge, first and 

foremost with regard to the standard of review in this court, 

it's clear that administrative agencies' factual findings are 

reviewed under a clearly erroneous standard. The finding may be 

supported by substantial evidence but still set aside by 

reviewing court if the Court determines it is clearly erroneous. 

A reviewing court should set aside findings as clearly erroneous 

when they are against the clear weight of the evidence or and 

this is key I believe in this case when the Court is left with a 
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firm and definite conviction that a mistake has been made. As 

noted in appellants' brief a mistake has been made in granting 

this PUC permit, I don't need to rehash all the arguments made 

in appellants' brief but I will address some of the responsive 

arguments made by the Commission as well as Crowned Right. 

First, judge, the first issue that appellants bring to the 

Court's attention is related to the sound studies submitted to 

the PUC and whether the PUC abused its discretion and approved 

the application using incomplete and inaccurate information 

related to those sound studies, specifically the sound study 

work of Jay Haley were scrutinized. In the judicial notice 

portion of the Crowned Ridge brief, Crowned Ridge acknowledges 

that the accuracy of Dakota Range exhibits and maps are subject 

to question, Crowned Ridge is not in a position to verify the 

accuracy of those exhibits and maps and there is no basis for a 

finding that the exhibits and maps can be accurately and readily 

determined from sources whose accuracy cannot be reasonably 

questioned. Essentially Crowned Ridge has admitted that they 

have no idea where the Dakota Range towers are, nor are they 

able to verify the accuracy of the Dakota Range maps and turbine 

locations. All of these arguments of course beg the question 

how did Crowned Ridge verify the accuracy of maps and turbine 

locations when it purported through its sound expert Jay Haley 

to analyze the cumulative effect of all of the Dakota Range 

turbines. How can Mr. Haley do an accurate sound study analysis 
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on 114 wind turbines in a 25 mile radius without knowing the 

locations of those wind turbines? I believe you can't. That 

was the first mistake that was made. 

THE COURT: So Mr. Gass, is it your position then that 

when a new wind turbine facility starts to begin construction it 

has to wait until the previous one is fully constructed to give 

accurate sound studies? 

MR. GASS: I don't know that it needs to be fully 

constructed, judge, but the position Crowned Ridge has taken is 

they can't verify the locations, they don't know, certainly 

there are maps submitted and I know wind towers can change 

locations depending on how things pan out, but generally 

speaking the overall footprint of a wind project is determined 

and certainly it's our position that the overall footprint of 

the Dakota Range project was determined prior to or during the 

time that the PUC was hearing the Crowned Ridge case. 

THE COURT: All right, go ahead. 

MR. GASS: The Commission in their responsive brief 

argues that the applicant Crowned Ridge isn't required by law or 

rule to assess cumulative impacts. In my opinion that argument 

loses the forest for the trees, it loses sight of the larger 

issue, that being that Crowned Ridge is required to comply with 

all applicable laws and rules pursuant to SDCL 49-4l(b)-22, of 

course that includes county sound thresholds. That's why it's 

vital to assessment cumulative impacts, not because there's an 
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express code or administrative rule that requires it, but to 

determine the effects of the citizens of the county, with 

hundreds of wind turbines constantly spinning at the same time 

in a small geographic area. I think it's important to examine 

Mr. Haley's testimony very carefully. Both the commission and 

Crowned Ridge rely on Haley's supplemental written testimony 

found at page 1478 of the administrative record where he states 

upon questioning that he did analyze all of the wind turbines 

from Crowned Ridge II and Dakota Range. It's important to note 

10 that this testimony was submitted after he updated the initial 

11 sound study. The initial sound study that Mr. Haley submitted 

12 was submitted to the PUC on January 30, 2019 and Mr. Haley's 

13 executive summary found on page 397 of the administrative record 

14 Mr. Haley acknowledges the computer models built for his sound 

15 study combining the digital elevation information supplied by 

16 Crowned Ridge Wind, LLC to generate models for the sight. He 

17 got all of his analysis information from Crowned Ridge, he makes 

18 no mention of any analysis information from Dakota Range or any 

19 

20 

21 

22 

23 

24 

25 

other wind farms in the geographic area. As I discussed earlier 

Crowned Ridge in their responsive brief acknowledges that they 

don't know, they don't acknowledge that they know where these 

wind towers are in Dakota Range and so there's no way that they 

could have provided that information to Mr. Haley. Also of 

significance in Mr. Haley's report, this is found on page 403 of 

the administrative record, he directly states in his initial 

6 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

sound study that he analyzed the cumulative effects of Crowned 

Ridge II but he makes no mention of Dakota Range. Certainly if 

he would have analyzed the Dakota Range towers in his initial 

report he would have made mention of that. I believe that fact 

is clear. The phrase Dakota Range quote unquote is simply not 

found in his initial sound study report therefore it's 

reasonable to conclude that Dakota Range and the cumulative 

effects of the Dakota Range project were not analyzed in the 

initial report. Now we get to the updated sound study and this 

relates to his written testimony, at page 1476 of the 

administrative record Mr. Haley is asked about any updates to 

the sound study since it was filed on January 30, 2019. 

Mr. Haley's response is that he updated -- excuse me, updates 

14 were made to participating land owner information and that sound 

15 study tables were updated to reflect the land update, land owner 

16 information. Mr. Haley makes no mention about being the sound 

17 study be related to Dakota Range turbines and any cumulative 

18 effect they might have. He makes no mention of Dakota Range 

19 what so ever when asked what updates he made to the sound study. 

20 Now two pages later at 1478 which is the quote that the 

21 Commission and Crowned Ridge both rely heavily on where 

22 Mr. Haley testifies that he did analyze the cumulative effects 

23 

24 

25 

of both Crowned Ridge II and Dakota Range. This is where I get 

a little confused because it wasn't clearly part of the initial 

sound study and when asked what updates he made he didn't 

7 



1 mention Dakota Range, so the question is when did he analyze 

2 that information and how -- and what information did he use to 

3 analyze the Dakota Range turbines? Going further in his 

4 response to that question as to the cumulative effects he 

5 testifies that his prior conclusions which I take to believe his 

6 prior conclusions from the initial sound study were not changed 

7 as a result of impacts from the cumulative effects of Dakota 

8 Range. This of course leads us to believe that he analyzed 

9 Dakota Range after the initial sound study was submitted which 

10 is what he testified -- excuse me he didn't testify as to the 

11 time when he analyzed Dakota Range, but that statement there 

12 that his initial conclusions were unchanged leads me to believe 

13 that he supposedly analyzed the effects of Dakota Range after 

14 the initial sound study was submitted. Now, this is problematic 

15 because Haley acknowledges on direct testimony and this is at 

16 page 12,588 of the administrative record that sound from the 

17 Dakota Range wind towers impacts appellant Allen Robish's 

18 property in spite of his property being 20 to 25 miles away from 

19 Dakota Range. Haley says no impact related to cumulative 

20 effects in his written testimony but when he's questioned by the 

21 PUC in direct testimony he says that there are sound impacts 

22 from towers 20 to 25 miles away yet these same effects are not 

23 existent in his updated sound study, he says there was no 

24 change. This is incredibly conflicting testimony that should 

25 not be overlooked. All of this, judge, related to Mr. Haley's 
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testimony leads me to believe that a mistake has been made, that 

the full cumulative effects of the Dakota Range project within 

the close proximity of the Crowned Ridge project and those 

inhabitants of the County living in that area were not fully 

realized. The only evidence that Crowned Ridge presented to the 

Commission related to sound studies was from Mr. Haley, the 

Commission relied solely on Mr. Haley's testimony. As mentioned 

in appellant's brief Mr. Haley is not a professional engineer 

all though he purports to be one. He's not bound by any code of 

professional conduct, his license I believe expired in 2016, 

that's in the record, if I'm wrong on the year I apologize, but 

it's in the record that he was not a licensed engineer at the 

time he was testifying and submitted this report to the PUC. 

Mr. Haley even includes a liability waiver on his sound study 

maps and makes no warranties with respect to the use of the 

information on those drawings. Judge, based on the forgoing I'm 

convinced that the Commission made its decision to grant this 

permit based on faulty sound studies that gave an inaccurate 

picture of the cumulative effects of the Dakota Range turbines 

on the inhabitants within the Crowned Ridge footprint. Now, 

Crowned Ridge argues that even if the Court determines that the 

PUC made a mistake the appellant can't show prejudice. Crowned 

Ridge cites sound levels at appellant's homes being below the 45 

DBA required nonparticipant threshold. Of course all this could 

change, the sound levels could change if the cumulative effects 
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of the Dakota Range turbines were fully realized. Crowned Ridge 

in their responsive brief was nice enough to give us some 

context, the effect at Christenson and Lynch properties is like 

a whisper they say, the effect at the Mogan and Robish 

properties is that of a library, a constant hum, a library. I 

would like to give the Court some additional context. Judge, as 

you probably know these turbines do not stop. The noise they 

produce is a constant unwelcome noise whether it's a whisper or 

jet air liner. What Crowned Ridge fails to grasp or more likely 

ignores is that the constant noise is a major issue. It's easy 

to say it's just a whisper, you can put up with a whisper, but a 

constant whisper, judge, that's different. An unwelcome whisper 

on a rare occasion may not be prejudice, but the constant woosh 

woosh woosh woosh of the blades imposed on nonparticipants is 

prejudice enough. The findings of the Commission should be set 

aside based on the faulty sound studies and the prejudice is 

clear. It doesn't -- this is a constant, judge, these wind 

towers do not stop unless there's no wind and as we know that's 

a rare occasion in this part of the country. Switching gears, 

judge, to issue number 2 and this is the issue that both the PUC 

and Crowned Ridge claim was waived. First, judge, I argue that 

the issue was preserved, the issues of appeal that I submitted 

were broad and deliberately so, specifically I believe this 

issue is preserved in paragraphs 5 and 9 of the issues of appeal 

filed by appellants. It's the PUC has to determine, judge, 
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whether the Crowned Ridge project would not substantially impair 

the health, safety, or welfare of the inhabitants of the 

citizens of the county and the towns within the project 

footprint and so I believe it's our position that this issue has 

been preserved through the issues of appeal in paragraphs 5 and 

9. Would you like me to stop at that issue or would you like me 

to keep going? 

THE COURT: You can go ahead. 

MR. GASS: Thank you. Judge, there's no 

administrative rule or South Dakota law that allows for an and 

exception to leave residences out of a sound study or shadow 

flicker study whether that residence is located in the 

municipality or the county. The Commission points out in their 

responsive brief that there is no requirement in South Dakota 

law that sound and shadow flicker studies need to be completed 

on each and every structure. That may be, but in the next 

paragraph the Commission accurately points out that South Dakota 

law requires the applicant to comply with all laws and rules, of 

course this includes county zoning rules which require sound and 

shadow flicker thresholds to be measured at participating and 

nonparticipating residence. If Crowned Ridge measured sound and 

shadow flicker at all occupied residence in project footprint 

excuse me if they do not, if they do not measure sound and 

shadow flicker at all occupied residence in the footprint how 

can they insure to the PUC that they will comply with all 
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applicable laws and rules including county zoning rules related 

to sound and shadow flicker. Of course this always comes down 

to time and money. Crowned Ridge of course has the resources 

and expertise to analyze the homes in Waverly and Stockholm, but 

they chose not to and unfortunately the Commission looked the 

other way. Not to be overlooked, judge, is the percentage of 

occupants in the footprint that are participating versus 

nonparticipating. It is certainly in Crowned Ridge's best 

interest and also I believe in the Commission's best interest in 

the matter of public opinion to have more participating land 

owners than nonparticipating. By skipping over the towns of 

Waverly and Stockholm Crowned Ridge artificially inflated the 

percentage of participating land owners in the project 

footprint. This is another mistake that was made, judge, the 

findings should be set aside for failure to analyze the occupied 

structures in the towns of Waverly and Stockholm. The third 

issue, judge, is whether the PUC abused its discretion when it 

approved the application without a complete avian use study. It 

19 is undisputed that an avian use survey that was submitted did 

20 not include the Cattle Ridge portion of the project which 

21 encompasses approximately 15,000 acres of the 53,000 acre 

22 Crowned Ridge footprint. The PUC unfortunately concluded that 

23 what Crowned Ridge submitted was good enough and again it comes 

24 down to time and money. Crowned Ridge purchased the Cattle 

25 Ridge portion of the project too late to conclude an avian use 
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study for that area. I forget the gentleman's name that 

testified at the PUC, but he testified I believe it was a Game, 

Fish and Parks gentleman testified that Crowned Ridge would not 

have time to complete an appropriate avian use study for the 

Cattle Ridge portion of the project. Instead of delaying the 

13 

application for a proper environmental study which the 

Commission should have done, it approved the application knowing 

avian use study was not done for approximately 38 percent of the 

project area. That's a large area. As I said an area of 

approximately 15,000 acres. The Commission and Crowned Ridge 

rely on conditions imposed related to avian monitoring and 

protection to get past this issue, they skirt the study 

requirements and say the Commission imposed conditions to 

monitor this after the fact. Certainly that was within the 

Commission's discretion to impose, conditions to save avian 

species, but how can findings and conclusions be entered related 

to the project's impact on avian species if an avian use study 

hasn't been completed for approximately 38 percent of the 

project footprint? Appellants are not asking the Court to 

substitute its judgment for that of the commission, appellants 

are simply asking the Court to recognize the Commission's error 

in pushing the application through without being informed as to 

the impact on avian species throughout the project footprint. 

It was pointed out I think it was in Crowned Ridge's responsive 

brief that raptor nesting studies were done for the whole area 
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but according to the avian use study that was completed for the 

southern portion of the project, there are 23 other nonraptor 

avian species in the area that were studied. The Commission 

simply has no knowledge of those 23 species and potentially 

others how they may be impacted by the Crowned Ridge project in 

the 15,000 acres left out of the avian use study. There's 

simply just no information. This too, judge, was a mistake. 

14 

The findings should also be set aside for lack of a thorough 

environmental study related to avian species for a large portion 

of the project footprint. Judge, mistakes have been made in the 

granting of this PUC perit to Crowned Ridge, as such the 

appellants are asking the Court to set aside the Commission's 

findings as clearly erroneous. Thank you. 

THE COURT: All right. Attorney for the Commission 

may speak. 

MS. REISS: Thank you, your Honor, this is Amanda 

Reiss on behalf of the Public Utilities Commission. I'd like to 

just briefly respond to the appellants' arguments before I step 

into a brief statement. Appellants note that Crowned Ridge did 

not include the location of Dakota Range turbines within its 

sound studies, specifically that there was a question as to 

where these turbines could be built. I would just note that 

Dakota Range has not been constructed at this point, there's 

always the possibility of turbines to shift and the two projects 

have different ownership, so there was not the ability to have 
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is no regulatory or statutory requirement that it be 

specifically an avian study that meets the applicants burden in 

this regard. The record is clear that the Commission felt the 

burden was met through expert testimony and the concurrence of 

the witness from the South Dakota Game, Fish and Parks 

Department, and with regard to this issue, your Honor, there's 

not even an attempt at establishing the requirement of 

22 

demonstrating prejudice to any of the intervenors. So for those 

reasons, your Honor, we feel that the decision of the South 

Dakota Public Utilities Commission should be upheld. 

THE COURT: Thank you. Mr. Gass, I'll give you 5 

minutes to respond to the arguments made today. 

MR. GASS: Thank you, your Honor. With regard to the 

sound studies and the Dakota Range turbines, my understanding is 

that the Dakota Range turbines were permitted by the PUC in 

approximately March of 2018, certainly when this permit was 

being litigated at the PUC the Dakota Range project was 

permitted and certainly there would have been some accurate 

information as to the location of the wind towers in the Dakota 

Range project. Judge, it's easy to argue that there are so many 

unknowns related to other wind projects in the area that we just 

throw our hands up, there's so many unknowns we don't know where 

these towers are, we can't analyze the sound appropriately. 

That's an easy argument to make and I think it's hurtful to the 

people in the community that live in the county where these 
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towers are constructed. The biggest issue I have with the sound 

studies is there's no mention of Dakota Range in the initial 

sound study, when he was asked, Mr. Haley was asked about 

updates made to the sound study, he does not mention Dakota 

Range. The only time Dakota Range is mentioned is when he's 

asked did you analyze the effects of Crowned Ridge II and Dakota 

Range and he says yes I did, but they didn't have any effect on 

my previous study. But later in direct testimony he testifies 

that there is effect, specifically at the Robish property there 

is an effect, Commissioner Nelson specifically asked him, 

because it changed a little bit at the Robish property, where 

did that change come from? Oh, that's from the Dakota Range 

13 project, there's some sound remnants there, but it affected the 

14 DBA level at the Robish property and Commissioner Nelson 

15 specifically asked Mr. Haley about that and then kind of dropped 

16 it, they didn't explore that any further which is troubling 

17 because he testified that there was no change in the sound 

18 studies when he analyzed Dakota Range related to the Crowned 

19 Ridge sound emissions. Judge, in looking at administrative rule 

20 20-10-2213, that's the environmental requirement, that sets 

21 forth that there needs to be -- existing environmental 

22 conditions need to be established and certainly there are many 

23 environmental studies that could be used, it's troubling that 

24 they used an avian use survey for the southern portion to 

25 establish environmental effects but neglected 15,000 acres just 
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because they didn't have time to do it. Had the PUC hearings 

been months or years later they would have done it, they would 

have time, but it comes down to time and money and they 

shouldn't get passed for not including an avian use survey in 

the Cattle Ridge portion. That's all I have, judge. Thank you. 

THE COURT: All right, I thank counsel for their 

arguments here, this is obviously a voluminous record at the PUC 

level and I'd like to take some more time to review that record 

before issuing my decision in this matter, so I will issue a 

written decision after reviewing those documents. We'll be in 

recess for today. 

MR. SCHUMACHER: Thank you, your Honor. 

(Proceeding concluded.) 
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Q. 

A. 

Q. 

A. 

Q. 

A. 

Q. 

A. 

INTRODUCTION AND OUALIFICA TIONS 

PLF.ASE STATE YOUR NAME AND BUSINESS ADDRESS. 

Page 1 ofll 

My name is Jay Haley. My business address is 3100 DeMers Ave., Grand Forks, ND, 5820 I. 

BY WHOM ARE YOU EMPLOYED AND IN WHAT CAPACITY? 

I am a Partner in EAPC Wind Energy and work as a.Wind Engineer. 

WHAT ARE YOUR RESPONSIBILITIES? 

My responsibility was to conduct the sound and shadow flicker studies for Crowned Ridge 

Wind, LLC ("CR W"). 

PLEASE DESCRIBE YOUR BACKGROUND AND QUALIFICATIONS 

l have more than 30 years of experience in wind farm design. My experience includes financial 

feasibility studies, technical due diligence, wind fimn design, energy assessments, visual 

simulations, ice throw studies, noise studies, and shadow flicker studies. I have perfonned more 

than 60 noise impact assessments and shadow flicker studies in over 15 states across the U.S. 

I have also workc:<l on wind energy projects in Australia, Puerto Rico, Argentina, Chile, 

Uruguay and Venezuela. I am also the North and South American sales and support 

representative for windPRO, which is the world's leading software tool used for the design of 

wind farms including noise and shadow flicker studies. I have trained hundreds of engineers 

and environmental consultants on the proper use of windPRO with regard to wind fann design, 

energy assessments, visual simulations, and noise and shadow flicker studies. I have provided 

expert witness testimony on noise impacts, shadow flicker issues, ice throw and visual impacts 

in adjudicatory hearings front of local boards and in judicial proceedings. 

I have a Bachelor of Science degree in Mechanical Engineering from the University of North 

Dakota. I am a participating member of the International Electrotechnical Commission (IEC) 

Technical Committee TC88, Working Group 15 as a Technical Advisor for the U.S. National 

Committee. The purpose of this group is to develop an International Standard for the 
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assessment of wind resource, energy yield, and site suitability input conditions for wind power 

plants. 

HAS THIS TESTIMONY BEEN PREPARED BY YOU OR UNDER YOUR 

DIRECT SUPERVISION? 

Yes. 

HA VE YOU PREVIOUSLY TESTIFIED BEFORE THE SOUTH DAKOTA 

PUBLIC UTILITIES COMMISSION? 

No. 

PURPOSE OF TESTIMONY 

PLEASE DESCRIBE THE PURPOSE OF YOUR TESTIMONY. 

The purpose is to provide a description of the sound and shadow/flicker studies conducted 

for CRW and to set forth the results of the studies. 

SOUND STUDY 

PLEASE DESCRIBE THE SOUND STUDY THAT WAS CONDUCTED FOR 

CRW. 

Wind turbine noise can originate from a number of sources, but primarily from mechanical 

sound from the interaction of turbine components, and aerodynamic sound produced by the 

airflow over the rotor blades. In addition to the turbines, the transformer located at a wind 

project's substation will also emit sound. 

24 Wind turbine sound pressure levels are measured using a sound level meter and a microphone. 

25 Sound level meters used for monitoring can pick up sounds perfectly, but the human ear is not 

26 as precise. The human ear cannot hear very low or very high frequencies. The sensitivity range 

27 of the human ear is approximately 20 to 20,000 Hz. Weighting networks are used in noise 

28 monitors in order to adjust specific frequencies in the audio spectrum to attempt to duplicate 

29 the response of the human ear. 
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Bachelor of Science, Mechanical Engineering 
University of North Dakota, Grand Forks, ND 

2000-Present: Mechanical Engineer/Partner, EAPC, Grand Forks, ND 

1998-2000: Mechanical Engineer, EAPC, Grand Forks, ND 

1989-1998: Senior Design Engineer, Energy and Environmentaf Research 
Center, Grand Forks, ND 

1985-1989: Director of Engineering, Ideal Aerosmith, Inc., East Grand Forks, 
MN 

Mr. Haley has been involved in wind energy since .1983. He's performed or 
supervised the wind resource assessments and energy assessments for hundreds 
of projects totaling more than 40,000 MW, of which, more than 8,000 MW are 
currently in operation. He has also provided Independent Engineering reviews of 
other consultant's wind assessment reports for various potential investors on 
50+ projects totaling more than 5,000 MW. 

He is also a certified WAsP user as well as a WlndPRO training instructor, and has 
: conducted more than 40 training courses and trained more than 500 wind 
1 industry personnel in the proper use of WindPRO and WAsP as it relates to wind 
resource and energy assessment and site suitability. 

He's been lnvolved in the planning, permitting, design, construction, and 
operation of wind farms. He's made hundreds of public presentations on wind 
energy and has been the wind industry's primary spokesperson in ND. Mr. Haley 
has been a member of the National Wind Coordinating Committee, the North 
Dakota Wind Coordinating Committee, Co-Chair of the Energy Cluster of ND's 

I New Economy Initiative, Vice-Chairman of the ND Renewable Energy 
Partnership, Founding Executive Board member of the ND SEED Coalition, a 
member of U.S. Senator Dorgan's wind conference planning committee, and is 
also the founding Chairman of the Wirid Energy Council, a regionat trade 
organization in the upper Midwest. 

I 

Mr. Haley is an appointed technical expert representing the U.S. delegation on 
the International Standards Committee IEC 61400-15 - Assessment of Wind 
Resource, Energy Yield and Site Suito/JJ!ity Input Conditions for Wind Power 
Plants. 
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Jay Haley, PE 

p.2 

Relevant Experience - Wind Resource and Energy Assessment and Wind Farm 

Design - Selected Projects 

2018 - Wind Resource and Energy Assessment, Site Suitability and Wind Farm 

Design, YPF Energia Electrica S.A., Fray Guen Wind Farm, 100 MW 

2018 - Wind Resource and Energy Assessment, Site Suitability and Wind Farm 

Design, Eolica Rionegrina S.A., PE Cerro Policia Wind Farm, 600 MW 

2018 - Wind Resource and Energy Assessment, Site Suitability and Wind Farm 

Design, Sequoia Energy, Assiniboia Wind Farm, 200MW 

2018 - Wind Resource and Energy Assessment, Site Suitability and Wind Farm 

Design, Allete Clean Energy, South Peak Wind Farm, 100 MW 

2017 - Wind Resource and Energy Assessment, Site Suitability and Wind Farm 

Design, Allete Clean Energy, Bowman Wind Farm, 208 MW 

2017 - Wind Resource and Energy Assessment, Site Suitability and Wind Farm 

Design, Allete Clean Energy, Top of Iowa Repower, 80 MW 

2017 - Wind Resource and Energy Assessment, Site Suitability and Wind Farm 

Design, Allete Clean Energy, Storm Lake I Repower, 309 MW 

2016 - Wind Resource and Energy Assessment, Site Suitability and Wind Farm 

Design, TradeWind Energy, Cedar Run Wind Farm, 200 MW 

2016 - Wind Resource and Energy Assessment, Site Suitability and Wind Farm 

Design, Trade Wind Energy, Seven Cowboy Wind Farm, 300 MW 

2016 - Wind Resource and Energy Assessment, Site Suitability and Wind Farm 

Design, Minnesota Power, Tri County South Wind Farm, 104 MW 

2015 - Wind Resource and Energy Assessment, Site Suitability and Wind Farm 

Design, Bluestem Energy, West Liberty Wind Farm, 4 MW 

2015 - Wind Resource and Energy Assessment, Site Suitability and Wind Farm 

Design, AV3 WindPower, Green Hills Wind Farm, 60 MW 

2015 - Wind Resource and Energy Assessment, Site Suitability and Wind Farm 

Design, TradeWind Energy, Lindahl West, 300 MW 

2015 - Wind Resource and Energy Assessment, Site Suitability and Wind Farm 

Design, TradeWind Energy, Thunder Ranch Wind Farm, 300 MW 

2014 - Wind Resource and Energy Assessment, Site Suitability and Wind Farm 

Design, Allete Clean Energy, Chanarambie/Viking Repower, 97 MW 
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2014 - Wind Resource and Energy Assessment, Site Suitability and Wind Farm 

Design, TradeWind Energy, Rose Rock, 108 MW 

2014 - Wind Resource and Energy Assessment, Site Suitability and Wind Farm 

Design, NRG Patagonia, Valle Hermosa, 12 MW 

2013 - Wind Resource and Energy Assessment, Site Suitability and Wind Farm 

Design, Allete Clean Energy, Clean Energy I Wind Farm, 102.4 MW 

2013 - Wind Resource and Energy Assessment, Site Suitability and Wind Farm 

Design, Minnesota Power, Bison IV Wind Farm, 204.8 MW 

2012 - Wind Resource and Energy Assessment, Project Resources Corp., 

Lakeswind Wind Farm, 50 MW 

2011- Wind Resource and Energy Assessment, Site Suitability and Wind Farm 

Design, Minnesota Power, Bison Ill Wind Farm, 105 MW 

2011- Wind Resource and Energy Assessment, Site Suitability and Wind Farm 

Design, Minnesota Power, Bison II Wind Farm, 105 MW 

2010 - Wind Resource and Energy Assessment, Site Suitability and Wind Farm 

Design, Basin Electric, PrairieWinds SD I Wind Farm, 162 MW 

2010 - Wind Resource and Energy Assessment, Site Suitability and Wind Farm 

Design, Minnesota Power, Bison 18 Wind Farm, 45 MW 

2010 - Wind Resource and Energy Assessment, Site Suitability, Wind Farm 

Design, and CFO Analysis, PowerWorks, Sawtooth Wind Farm, 22.4 MW 

2009 - Wind Resource and Energy Assessment, Site Suitability and Wind Farm 

Design, Minnesota Power, Bison IA Wind Farm, 36.9 MW 

2008 - Wind Resource and Energy Assessment, Site Suitability and Wind Farm 

Design, Basin Electric, PrairieWinds ND I Wind Farm, 115.5 MW 

2006 - Wind Resource and Energy Assessment, Site Suitability and Wind Farm 

Design, Trimont Area Wind Farm, TAWF-11, 100.5 MW 

2004 - Wind Resource and Energy Assessment, Site Suitability and Wind Farm 

Design, PPM Energy, Rugby Wind Farm, 150 MW 

2003 - Wind Resource and Energy Assessment, Site Suitability and Wind Farm 

Design, FPL Energy, ND Wind I & II, 61.5 MW 

2003 - Wind Resource and Energy Assessment, Site Suitability and Wind Farm 

Design, FPL Energy, SD Wind Energy Center, 40.5 MW 
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Relevant Experience - Noise and Shadow Flicker Studies - Selected Projects 

2018 - Noise and Shadow Flicker Studies, Terra-Gen, TG High Prairie Wind Farm, 
LLC, 387.4MW 

2018- Noise and Shadow Flicker Studies, Project Resources Corp., Red Barn, LLC, 
129.5 MW 

2018- Shadow Flicker Study, Geronimo Energy, Blazing Star Wind Farm, 200MW 

2017 - Noise Study, Project Resources Corp., Lakeswind Wind Farm, 50 MW 

2017-Shadow Flicker Study, Capital Power, Black Fork Wind Farm, 200 MW 

2017 - Shadow Flicker Study, Tenaska, Inc., Nobles 2 Wind Farm, 250 MW 

2017 - Noise and Shadow Flicker Studies, lnvenergy, Freeborn Wind Farm, 
lOOMW 

2017 -Shadow Flicker Study, Geronimo Energy, Blazing Star II Wind Farm, 
200MW 

2016 - Noise Study, Project Resources Group, Rock Aetna Wind Farm, 24 MW 

2016 - Shadow Flicker Study, Orion Renewable Energy Group, Jordan Creek Wind 
Farm, 298 MW 

2016 - Shadow Flicker Study, Geronimo Energy, Blazing Star Wind Farm, 200 MW 

2016 - Shadow Flicker Study, Tenaska, Inc., Nobles 2 Wind Farm, 250 MW 

2016 - Noise and Shadow Flicker Studies, Orion Renewable Energy Group, 
Charlie Creek Wind Farm, 271 MW 

2016 - Noise and Shadow Flicker Studies, EDF Renewables, Red Pine Wind Farm, 
200MW 

2016 - Shadow Flicker Study, TradeWind Energy, Cedar Run Wind Farm, 200 MW 

2016 - Noise and Shadow Flicker Studies, Minnesota Power, Tri-County South 

Wind Farm, 104 MW 

2016 - Shadow Flicker Study, Starwood Energy Group, Tris he Wind Energy 
Project, 115 MW 

2016 - Noise and Shadow Flicker Studies, TradeWind Energy, Alta Farms II Wind 
Farm, 200 MW 

2015 - Noise and Shadow Flicker Studies, Bluestem Energy, West Liberty Wind 

Farm,4MW 

- Page 776 - 020042 



ADMINISTRATIVE RECORD - Scan 3 - Page 119 of 182 

EAPC 

Jay Haley, PE 

p. 5 

2015 - Noise and Shadow Flicker Studies, TradeWind Energy, Chisholm II 

Expansion, 65 MW 

2015- Noise and Shadow Flicker Studies, AV3 WindPower, Green Hills Wind 

Farm, 60 MW 

2015 - Noise and Shadow Flicker Studies, TradeWind Energy, Lindahl West Wind 

Farm,300MW 

2015 - Noise and Shadow Flicker Studies, TradeWind Energy, Limestone Bluff 

Wind Farm, 356 MW 

2015 - Noise and Shadow Flicker Studies, TradeWind Energy, Red Dirt Wind 

Farm, 300MW 

2015 - Noise and Shadow Flicker Studies, TradeWind Energy, Hallam NE 

Volkswind, 200 MW 

2015 - Noise and Shadow Flicker Studies, TradeWind Energy, Blue Star Wind 

Farm, 150 MW 

2015 - Noise and Shadow Flicker Studies, TradeWind Energy, Wild Plains Wind 

Farm, 300MW 

2015 - Noise and Shadow Flicker Studies, TradeWind Energy, Diamond Vista 

Wind Farm, 300 MW 

2015 - Noise and Shadow Flicker Studies, TradeWind Energy, Armadillo Flats 

Wind Farm, 235 MW 

2015 - Noise and Shadow Flicker Studies, TradeWind Energy, Thunder Ranch 

Wind Farm, 300 MW 

2015 - Noise and Shadow Flicker Studies, Trade Wind Energy, Sundance Wind 

Farm, 200MW 

2015 - Noise and Shadow Flicker Studies, Trade Wind Energy, Cimarron Bend 

Wind Farm, 200 MW 

2015 - Noise and Shadow Flicker Studies, TradeWind Energy, Rock Creek Wind 

Farm,300MW 

2015 - Noise and Shadow Flicker Studies, TradeWind Energy, English Farms Wind 

Farm, 170 MW 

2015- Noise and Shadow Flicker Studies, TradeWind Energy, Sunwind Doyle 

Wind Farm, 200 MW 

- Page 777 -
020043 



ADMINISTRATIVE RECORD - Scan 3 - Page 128 of 182 

m 
MJNNeSOTA BOARD OF 

ARCHITECTU'.RE • ENGiNEtR!NG: • L~ND SURVEYt.NG 
LANDSCAPE AR·CHfTECTlJRE • GEOSCfENCE -lNTE'.RlOR DESIGN 

Affidavk'of ldentiflcation 

STATfOF MINNESOTA 

COUNTY OP RAMSEY. 

Matt Kaehler, l:lcelng fir.st d-ulys,.,,orrH:m oath, rleµosf:S and.:s;ta.tes,asfoliowis: 

1. This Affidavit is.made in response to a requestw produce ccnftm1atioi1.Df the status.Qf Mr; Jay 

l·taley'.s Mirlnesota p(ofessional engineer license. 

2, l herei'.ly confirm Mr. Haley was issued Hcense number 2523.7 on April 7~ 1997 arw his.fic'ense expJred

qn June 30. 201.6. 

3, I am 21n investigator fortheMinnesota<Soard of Architecture, Engii'ie1?ring. Land Sui:veying; 

Larn;Jscape Architecture, Geoscience. and interior Design (AE/LSlAGlD), a custodian of the ,ecords-of 

the• Bbar<:!,, and I have first-hand knowledge of the ahove-captioned matter. 

FURTHER '{OUR AFFlANT SAYETH NOT. 

s,.vorn and sub.scr\bed ~o before me on this 

,2019. ,27!4 day of /?JJ 
J/~E~~ 

MatfKaeh!er 
lrwestiE,1tor 
Mlnnes6ta Boord of AEiSLA:GlD 
S5,EastSeventhPlace,5W:t1c 160 
Saint ?a-Iii, Minneseta·55.101 

{~::5 E.mst It,~· P·:.11~•~, S~!:e :&rD St .. Psv1, !l-N SS:JOr -2~!3 
;:..'"\. 65·~, ~2."96-•;23$.fl; •· r.:~·,: D.'.;1L29? ~S3U:~ • S-U{J. 62'7 ~3529. • 
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Final Report 
Crowned Ridge Wind Farm 

Sound Study 
Codington and Grant Counties, SD 

Submitted To: 
SWCA Environmental Consultants 

1.16 No<th 4th Street, Suite 200 
Bismarck, North Dakota 58501 
Tel: 701.258.6622 
E-mail: SBaer@swca.com 

Submitted Sy: 
Jay Haley, P.E., Partner 
EAPC Wind Energy 
3100 DeMers Ave. 
Grand Forks, ND, 58201 

Tel: 701-775-3000 

January 22, 

2019 
Author: 

' Jay Kaley, P.E, Part:1er 

EXHIBIT 
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Final Report 
Crowned Ridge Wind Farm 

Shadow Flicker Study 
Codington and Grant Counties, SD 

Submitted To: 
SWCA Environmental Consultants 
116 North 4th Street, Suite 200 
Bismarck, North Dakota 58501 

Tel: 701.253.6622 
E-mail: 5Baer@swca.com 

Submitted Ely: 
Jay Haley, P.E., Partner 
EAPC Wind Energy 
3100 DeMers Ave. 
Grand Forks, ND, 58201 

Tel: 701-775-3000 

January 22, 

2019 
Author: 
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February 19, 2019 

Tyler Wilhelm 
Project Manager 

Subject: Crowned Ridge additional stnictures 

NextEra Energy Resources, LLC 
700 Universe Boulevard 
Juno Beach, FL 33408 
Office: (561} 694-3193 
Tyler.Wilhelm@nee,com 

Dear Mr. Wilhelm, 

This letter is intended to provide updated landowner participation status information that was not Tr.eluded in the 
original report titled: ~Final Report, Crowned Ridge Wind Farm Sound Study, Codington and Grant Counties, SO", dated 
February 6, 2019, :submitted by EAPC Wind Energy, 

After the report was submitted, twas made aware of upcated land parcel and farmstead status databases, There were 
a number of changes in landowner participation status from the original report, Most were changed from non
participating to participating, with a few that changed frcm participating to non-participating, 

There were no changes in compliance with Codington or Grant County requirements for noise limits, 

! have attached updated maps and results tables that reflect the changes in participation status for the noise 
receptors. 

Sincerely, 

Jay Haley, PE, Partner 
For EAPC Wind Energy 

Attachments: 

Appendix A-Crowned Ridge Energy Projeci: Site Overview Map 
Appendix B -Wind Turbine Coordinates 
Appendix C-Table of Sound Results 
Appendix O -Standard Resolution Sound Maps 
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February 19, 2019 

TylerWilheim 
Project Manager 

Subject: Crowned Ridge additional structures 

NextEra Energy Resources, LLC 
700 Universe Boulevard 
Juno Beach, FL 3.3408 
Office: (561) 694-3193 
Ty!er.Wilhelm@nee.com 

Dear Mr. Wilhelm, 

This letter is intended to provide updated landowner participation status information that was not included in the 
original report titled: «Final Report, Crowned Ridge Wlnd Farm Shadow Flicker Study, Codington and Grant Counties, 
SD", dated February 6, 2019, submitted by EAPC Wind Energy. 

After the report was submitted, I was made aware of updated land parcel and farmstead status databases. There were 
a number of changes in landowner participation status from the original report. Most were changed from non
participating to participating, with a few that changed from participating to non-participating. 

There were no changes in compliance with Codington or Grant County requirements for shadow flicker limits. 

l have attached updated maps and results tables that reflect the changes fn participation status for the shadow flicker 
receptors. 

Sincerely, 

Jay Haley, P.£., Partner 
For EAPC Wind Energy 

Attachments: 

Appendix A - Crowned Ridge Energy Project Site Overview Map 
Appendix B - Wind Turbine Coordinates 
Appendix C-Table of Sound Results 
Appendix D-Standard Resolution Sound Maps 
Appendix C-Table of Shadow Flicker Results 
Appendix D- Standard Resolution Shadow Flicker Maps 
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February 26, 2019 

Tyler Wilhelm 
Project Manager 

Subject: Crowned Ridge participation status changes 

NextEra Energy Resources, LLC 
700 Universe Boulevard 
Juno Beach, FL 33408 
Office: {561] 694-3193 
Tyler.Wilhelrn@nee.com 

Dear Mr. Wilhelm, 

This letter is intended to provide updated landowner participation status information that was not induded in the 
original report titled: "Final Report, Crowned Ridge Wind Farm Sound Study, Codington and Grant Counties, SD", dated 
February 6, 2019, submitted by EAPC Wind Energy. 

After the report was submitted, J was made aware of updated !and parcel and farmstead status databases. There were 
a number of changes in fandowner participation status from the original report. Most were changed from non
participating to participating, with a few that changed from participating to non-participating. 

The following receptors were changed from non-participating to participating. 

Receptors with Participation Status Change i 
First Lvst Sound I 

Receptor Name Name {dBA) l 

CR1-G81-P Nelson E Ransom 40.7 

CR1-G125-P Dalton H & Barbara J Rude 42.8 

CR1-G126-P Marilyn R Stemsrud 39.4 

CR1-G127-P Henry C & Betty Lou Erickson 38.8 

CR1-G128-P Ronald & Mindy Marko 42.9 

CR1-G129-P Dermis M & Deloris D Redeen 36.3 

CR1-Gl30-P Dalton H & Barbara J Rude 39.3 

CR1-G131-P Richard Hansen 42.9 

CR1-G13Z-P Eric Hansen 40.6 

CR1-G133-P Laverna Moldnenhauer 38.3 

CR1-Gl35-P Richard Hansen 42.6 

CR1-Gl36-P Duane Fish 42.2 

CR1-G137-P Richard Fish 41.6 

CR1-G138-P Harold capp 4L8 

CR1-G139-fl Dona!d Haacke 39.8 

There were no changes In sound pressure results or compfiance with Codington or Grant County requirements for 
sound pressure limits, 

EXHIBIT 
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February 26, 2019 

Tyler WHhelm 
Project Manager 

Subject: Crowned Ridge participation status changes 

NextEra Energy Resources. LLC 
700 Universe Boulevard 

Juno Beach, FL 33408 
Office: (561) 694-3193 

Tyler.Wilhelm@nee.com 

Dear Mr. Wilhelm, 

This letter is intended to provide updated landowner participation status information that was not included in the 
original report titled: "Final Report, Crowned Ridge Wind Farm Shadow Flicker Study, Codington and Grant Counties, 

SO", dated February 6, 2019, :submitted by EAPC Wind Energy. 

After t11e report was submirs.ed, 1 was made aware of updated land parcel and farmstead status databases. There were 
a number of changes in landowner participation status from the original report. Most were changed from non
participating to participating, wlth a few that changed from participating to non-participating. 

The following receptors were changed from non-participating to participating. 

Receptors with Participation Status Change 

First Last Shadow 

Receptor Name Name (hr/yr) 

CR1-G81-P Nelson E Ransom 0:00 

CR1-G125-P Dalton H & Barbara J Rude 15:4& 

CR1-Gl26-P MarilynR Stemsrud 3:21 

CR1-G127-P Henry C & Setty Lou Erickson 2:23 

CR1-G128-P Ronald & Mindy Marko 14:58 

CR1·G129-P Dennis M & Delcris D Redeen 2:27 

CR1-G130-P Dalton H & Barbara J Rude 0:00 

CR1-G131-P Richard Hansen 1:31 

CR1-G132-P Eric H;msen 7:38 

CR1-G133-P Laverna Moldnenhauer 3:26 

CR1-G135-P Richard Hansen 3:10 

CR1-G135-P Duane Fish 10:34 

CR1-Gl37-P Richard fish 18:36 

CR1-G138-P Harofd Capp 25:18 

CR1-Gl39-P Donald Haacke 8:05 

There were no changes in shadow flicker results or compliance with Codington or Grant County requirements for 

shadow flicker limits. 

EXHIBIT 
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Exhibit l 

February 19, 2019 

Tyler WIihelm 
Project Manager 

Subject: Crowned Ridge additional structures 

NextEra Energy Resoun:es, LLC 
70G Universe Boulevard 
Juno Beach, FL 33408 
Office: (561) 694-3193 
Tyler.Wi!helm@nee.com 

Dear Mr, Wilhelm, 

This letter is intended to provide updated landowner participation status information that was rnit induded in the 
original report titled: #Final Repolt, Crowned Ridge Winri Farm Sound Study, Codingtoo and Grant Counties, so·, dated 
February 6, 2019,submitted by EA!'C Wind Energy. 

After the report was submitted, I was made aware of updated land parcel and farmstead status databases. There were 
a number of changes in landowner participation status from the oliginal report. Most were changed from oon
part,cipating to ,oarticipating, with a few that changed from participating to non-oarticii:>ating. 

There were no changes ln compiiance with Codington or Grant County rec;uirements fur noise rimits. 

! nave attached updated map;; and results tabk!s that reilect the changes in participation status for the noise 
re<:eptors. 

Jay ,\>ialey, P.E., Partner 
R:,rEAPCWind Energy 

Attachments: 

Appendix A - Crowned Ridge Energy Project Site Overview Map 
Appendix B - Wind Turbine Coordinates 
Appendfx C -Tabl,e of Sound Results 
Appendix D- Standard Resofutlon Sound Maps 
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Exhibit 3 

February 19, 2019 

Tyler Wilhelm 
Project Manager 

Subject: Crowned Ridge additionaf i.tructures 

NextEra Energy Resources, lLC 
700 Universe Boulevan::I 
Juno Beach, FL 33408, 
Office: (561) 694-3193 
Tyler.w;rhelm@nee.com 

This letter is !ntendced to provide updated land-Owner participation status information that was not included in the 
original reparttitled: ~Final Report, Crowned Rtc!ge w,no Farm Shadow Flicker Study, Codington and Grant Countfes, 
sow, dated February 6, 2019, submitted by EAPC Wind Energy. 

After the report was submitted, I was made aware of updated land parcel and farmstead status databases. There were 
a number of changes In landowner participation status from the orrginal report Most were changed from non
participating to participating, with a few that changed from participating to non-participating, 

There were oo changes in COl'l'pliance with Codlngron or Grant County requirements for shadow flicker limits. 

I have attached updated map,.anc! results tables that reflect rhe changes in particiµation ,tatus fo, the shadow flicker 
receJJ"tors.,, 

SincereJv, 

JayHaley,P,E., ?anner 
ForEAPCWrnd Energy 

Attachments: 

Appem:b, A -Crowned ~idge Energy ?reject Site Overview Map 
Appendix a - Wind Turbine Cooreinares 
Appendix C - Table of Sound Results 
Append;x D-Standard Resolution Sound Maps 

Appendix C- Table of Shadow Flicker Results 

Appe'"tdix D -Standard Resolut'on Shadow Flicker M.lps 
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BEFORE THE PUBLIC UTILITIES COMMISSION 
OF THE STATE OF SOUTH DAKOTA 

IN THE MATTER OF THE APPLICATION ) 
BY CROWNED RIDGE WIND, LLC FOR A ) 
PERMIT OF A WIND ENERGY FACILITY ) 
IN GRANT AND CODINGTON COUNTIES ) 

) 
) 
) 

NOTICE OF APPLICATION; ORDER 
FOR AND NOTICE OF PUBLIC 
INPUT HEARING; NOTICE OF 

OPPORTUNITY TO APPLY 
FOR PARTY STATUS 

EL19-003 

On January 30, 2019, the South Dakota Public Utilities Commission (Commission) received 
an Application for an Energy Facility Permit (Application) from Crowned Ridge Wind, LLC 
(Crowned Ridge or Applicant), a wholly-owned, indirect subsidiary of NextEra Energy Resources, 
LLC. Crowned Ridge proposes to construct a wind energy conversion facility to be located in Grant 
County and Codington County, South Dakota (Project). The Project would be situated on 
approximately 53,186-acres in the townships of Waverly, Rauville, Leola, Germantown, Troy, 
Stockholm, Twin Brooks, and Mazeppa, South Dakota (Project Area). The total installed capacity 
of the Project would not exceed 300 megawatts (MW) of nameplate capacity. The proposed 
Project includes up to 130 wind turbine generators, access roads to turbines and associated 
facilities, underground 34.5-kilovolt (kV) electrical collector lines, underground fiber-optic cable, a 
34.5--kV to 345-kV collection substation, one permanent meteorological tower, and an operations 
and maintenance facility. The Project will utilize the Crowned Ridge 34-mile 230-kV generation tie 
line and a new reactive power compensation substation to transmit the generation from the 
Project's collector substation to the Project's point of interconnection located at the Big Stone 
South 230-kV Substation, which is owned by Otter Tail Power Company. Applicant has executed a 
power purchase agreement with Northern States Power Company (NSP) to sell NSP the full output 
of the Project. The Project is expected to be completed in 2020. Applicant estimates the total cost 
of the Project to be $400 million. 

The Commission has jurisdiction over this matter pursuant to SOCL Chapters 1-26 and 49-
41 Band ARSD Chapter 20:10:22. 

Pursuant to SDCL 49-41B-15 and 49-41B-16, the Commission will hold a public input 
hearing on the Application on Wednesday, March 20, 2019, at 5:30 p.m., CDT, at Waverly
South Shore School Gymnasium, 319 Mary Place, Waverly, S.D. 

The purpose of the public input hearing will be to hear public comments regarding the 
Application and the Project. At the hearing, Crowned Ridge will present a brief description of the 
Project, after which interested persons may appear and present their views, comments, and 
questions regarding the Application. A copy of the Application is on file with the Grant and 
Codington County Auditors pursuant to SDCL 49-41B-15(5) and at the Commission's office in 
Pierre. The Application and all other documents in the case, including detailed maps of the Project, 
may be accessed on the Commission's web site at www.puc.sd.gov under Commission Actions, 
Commission Dockets, Electric Dockets, 2019 Electric Dockets, EL 19-003 or by contacting the 
Commission in person at the Capitol Building, 500 E. Capitol Ave., Pierre, SD, or by phone at (605) 
773-3201 or (800) 332-1782. 

Pursuant to SDCL 49-41B-17 and ARSD 20:10:22:40, the parties to this proceeding are 
currently the Applicant and the Commission. Any person residing in the area of the Project; each 
municipality, county, and governmental agency in the area where the Project is proposed to be 
sited; any non-profit organization formed in whole or in part 1o promote conservation or natural 
beauty, to protect the environment, personal health or other biological values, to preserve historical 
sites, to promote consumer interests, to represent commercial and industrial groups, or to promote 
the orderly development of the area in which the Project is to be sited; or any interested person, 

001026 
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may be granted party status in this proceeding by making written application to the Commission. 
Applications for party status will be available at the public input hearing or may be obtained from 
the Commission's web site or by contacting the Commission. Applications for party status 
should be file.d. with the Commission on or before 5:00 p.m., CDT, April 1, 2019. The 
Commission will also be accepting comments in writing from anyone, either by mail, personal 
delivery, or e-mailing the Commission right up until the time of the decision. You only need to apply 
for party status if you want to participate formally in the case by putting on actual testimony or 
other factual evidence, conducting discovery, cross-examining witnesses, making legal arguments, 
and to preserve your right to appeal to the courts if you do not believe the Commission's decision 
is legally correct. 

Following the public input hearing, the Commission may schedule a formal evidentiary 
hearing conforming to SDCL Chapter 1-26 to consider any issues raised by any intervening party, 
the Commission's staff, or the Commission itself. At such a fonnal hearing, all parties will have the 
opportunity to appear, present evidence, cross-examine the other parties' witnesses, and exercise 
all other rights afforded by SDCL Chapters 1-26, 49-1, and 49-418 and ARSD Chapters 20:10:01 
and 20:10:22, including rights of appeal to the courts. 

For approval, Crowned Ridge must show that the proposed Project will comply with all 
applicable laws and rules, will not pose a threat of serious injury to the environment nor to the 
social and economic condition of inhabitants or expected inhabitants in the siting area, will not 
substantially impair the health, safety or welfare of the inhabitants, and will not unduly interfere with 
the orderly development of the region with due consideration having been given to the views of 
governing bodies of affected local units of government. Based upon these factors, the Commission 
will decide whether a permit to construct should be granted, denied, or granted upon such terms, 
conditions, or modifications of the construction, operation, or maintenance as the Commission 
finds appropriate. It is therefore 

ORDERED, that the Commission will hold a public input hearing on the Application and 
Project on Wednesday, March 20, 2019, at 5:30 p.m., CDT, at Waverly-South Shore School 
Gymnasium, 319 Mary Place, Waverly, S.D. It is further 

ORDERED, that pursuant to SDCL 49-418-17 and ARSD 20:10:22:40, applications for 
party status should be filed on or before 5:00 p.m., CDT, on April 1, 2019. 

Pursuant to the Americans with Disabilities Act, these hearings will be held in physically 
accessible locations. Please contact the Public Utilities Commission at (605) 773-3201 or (800) 
332-1782 at least 48 hours prior to the hearing if you have special needs so arrangements can be 
made to accommodate you. 

Dated at Pierre, South Dakota, this (~ day of February 2019. 

CERTIFICATE OF SERVICE 

The undersigned hereby ceitifies that this 
document has been served today upon all 
parties of record in this docket, as listed on the 

:Ji:::~t'L 
Date O.;), !owl/CJ 

I ; 

(OFFICIAL SEAL) 

-r 
BY ORDER OF THE COMMISSION: 

~rlf~ 

CHRIS NELSON, Commissioner 

~:?.,,Sir-
KRISTIE FIEGEN, Commissioner 
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Haley 

Tra'nscdpt O:f PUC Pi:i_blic lnputl:iearing·3/20/l9, Waverly, so 

Page28 ' 

1. a year, Not a-lot bu.t I did hear testimony at the 
2 Codmg:toi1Countypublicheariug; that this also can cause 
3. sleep disnribaace .. It is my belief that I should not .hat0e to 
4 liYe o.r raise my chitdr-en in an 01:•/u:orunent n,iie-.rie we- are 
s m_mhle to sieep soundly orposSJ.oly suffer.any long-term 
6 health'im:pacts. 
7 My second topic is: the violation ofmyproperty 
8 riihts, . I. ultimatdv. desire to move niv home into a, 

. -· .. . . .... ·-. . ~ ... 

9 · i,ilffe:tffit -lrea on my propetr}-, µnforti.irKrtdy, this wonk! be 
1.0 mo;-mg my Eimtly mto au.area where I vrould expe.ri~e e< .. -en 
11 more.noise-andshadO'W' flicker accor:d:ingto the maps·'. I 
12 believe I :have therighr to enjoy my e.ritire property to its 
13 follest. Ifeclthe tutbme proJectingnoise and.flicker 
u {>11romyla11-d and affecting the way I use itis an illegal 
1 s t$,king of i:µy property rights. 
1 s . I ask that you either deny the per.nit or CIW..atl 
17 the pfo-cemen! oftu,rb.ine~ so.that. ~dlilie11011:-p:articipating 
1 s . pr.op61:·-t P\\'ll.ers sho:i.lld experience zero shadow fliclter- and 
u noise kvel~ qfle,ss than 30 dB(A). 
20 And then,, also; going backto th~ sound5,ttidy in: 
21. the- noise and flicker maps:" is.somebody from E>A-P~C here? 
22 MR. \VILHELM: Jay. 
23 l\ffi.. L1::":NCH:· Jay. Jay. are you a P,E a 
24 professiqnal engineer? _;\re you certified? 
25 iVm.. HALEY: I'm a prot~ssional engineer. 
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Haley 

Tj-anstript of Pl.JC Public Input Hearing 3/20/19, WavedyrS[) 

THE APPUCATIO~ BY C.RO\\~EDRIDG£ \:\1);1JFOR.APIK\1IT OF A 
WD1)£:-."I:RGY FA(1Lm~ IN GR~"\'T A7'-0 conr,;Gr,o:,; cott\1.Y. SD 

PlliLIC l>PCT HEARI:'sG 
:'if:u:-:h.20, 1019' 

1 ~1R. L\".NCH: 01:.1.v, A:ad did vou -
2 rm. allowed to ;;;sk ium me;;,e queSlioni;, right': 
l An<.i did:y .. 1n $!llinp iliese dm'.1,iIJs:s or did you put 
4 ·.) .. ~JJi,.p:~th~-1~~ t;µ~ -~ ·i5 !4eie ·a i:OP?· tha('f. '>!,.~d? 
5 :\1R. F~.\LE":t: Tc- an;w,;,ryoudirs., q=,li= 3>:e~. l 

6 = .1 regiit?redJtrofos!<ionaZ~eui=- Xo.1 didnvr.;t,,,rup 
1 those stu.dfo~ bi:cau~6 it'friot a reqtiiren101L 
e 1Y1R.L"l:"NCH:Oby. ""·iiim:o~:-:pomence.,ibrnth,::, 
9· i:"~..D!-~~l~ll~t","'.?d;e.d._fat'. •;\-~i;..-,i-w~e:dO~g ~~tv:¢J .-er 

rg. ~le-ctft~,;t! 4m1,rU.1.g:; {ln<l~~v~-~antedz~-know tb>lt they·-,v~rc 
l.1· tc~w~ <lone <'.On'<'<'rlprruiurtifie:d. w:e ""1<i ,:,em. 10."' ?-E :rod. 
1::r the P-Epu-"" their ,.t3UJ? on iliem. And ,d:ta: tha.: br.;;;ically 

ii.l·· 1lle.a~1·s- i.s: tfulf they're:.~t~g K)t:·kc.ingv yci:n: kn®~~ "to 

1 

.z questions it misjuru::nm::·? 
j Jus.r:fu:::our il".fo~ whdi mc:'lPf'li=t ct,~ 
.; btfcr.<' 1Bt"i:>'r ,he C'.-i~ia;yhen;ririg.fu~, :ateie:qui<ed ro 
S tike· an ~""'l~r s.wt:ar.'ill5·!◊ lbt iheic Ir:s!ml.CS:::IF~ ~s ~ccur~l_e i.'1.d 
5 go mrough W-at)XOC~S(,jn,:t ;,is; i.f th..oy were in a.c,:mnroom, 
7 So. t:hifnill ~- I appteL-mte that question because. its -
s ot~ y-01~ .::one em ~a:c.se- it'~ 1.:~er:r ~Oft~ that. :=-t·ei_yilm11 
1 i,;,. fu:>t."l: a siandpomtof qoo:lify:ing as t'ntl&ni::e-as. if k -

io as an evirlenti.!Zj' ~f!' i:ieco:use tl1ai's whar i, is, So, 
H ifs a good point ruJ.d we appr~1.te that. 
1.:: :MR. LYNCH:: lappt,.:cii1k:iliat:. 
12, C0~-~ITSSI01'.~1x'"ELSON: Yes, sit. 

H ihe bes.t of.lheir ahilihr. that those drawml!.'> are correct 1,;. Other g,,,es:zi= or:.c~ p1ell:se ·co= ac dmr,1 
l.5 and ,WCur:tte. . .. . ' . . 15 ;mJ -- r~ee .I familiru: fare up tbtt:, mi,;;fug a hand Come 

16 is~ in very Il.!ll! prirn on all these dr;nvings at 1.; on do.v.-n. 
17 tl.t-e bo-nom of these .it ;.;iys, n~rthcr E-A-p.:c !'.Or .m;• perion l. 7 G,:io(l morning, 0{~1mise me, good ev~, sir: 
is· ac:ting.qn lheir behhlf i!,ake.s any warranty. i=-4Jr5.,~d or ie :V.!R. EHLEBR}Kb"T: ~,::,,,e:li:ig. M;'n:m:ii i;, 
19 imp~fc .. :.,,~itll.:te~e.;;t 10-me u~-e- .of_~y-i!ltq"..:nl.3\ioo disd,'.?•Scd 
10 on tills ~'lllg·ot: ~:s~ ,r~ ~~~t;,t \"','ltlt 1',M,_ptct r.a the 

2l. 'll:'i-<". of ~tl.Y i.afb~ii1.);1 c-tme~OOs <li.;dcs~ O!l i.!:.~ :::h:;_1\\"in.~, 

;;i;; SQ, I just t.ik~ tlmt to m.:m1 tllili th.: <lmw:ing 
2;; do~'thav.~ to be a:do.lfl.lte mi.d :it clbesti'thave fo be n 
7¼: ~-Or.re.ct rep:re-sen!q:tion... Th(.":)' -..:.nu. ~~~<'tlly.,p~it \,i:h...""tt~:-:d' 

.z.s they R1l,llt ?Ut ther<" ood it cloe,rft re.ally mie:m auytlu.ug, 

:1.:!' G:i:rryEhlelmidn. E-h-l-e-t--r-a<0 h~.,. rm fu;.mGeo.&,,:ia. 
2-:J South Dakor;"' md rm re;idmgthe comments here from 
Zl lsa.'\C Ori, · 
22 "De'ar Es1~d (o~si®~•· of~ &:<iitli Dakota l; 
:n. ?'~bl.it t:tilii,,:,; q.,mi::u.s'il<:.o, ~,i:n:l.ll'..i:e 1$ !s:;;.:,c Oi:r, a:1d Lm:i f 
Z½ ;;. poh~y fellow ;~li:iing-.m ~ergy ,md,mureninl:'llml: ! 
25 pclicic>s,::i:rJfr.eJC~~mAmm=:iE.~mLzi~u:nk i 

If 
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LAW OFFICES 

Lynn, Jackson, Shultz & Lebrun, P.c. 
LAWYERS ALSO ADMITTED tN MINNESOTA, lOW.'\, NORTH DAKOTA, AND WYOMING 

·•,yww.lynnjackson.co1n 

110 N. MINNESOTA AIIE),IUE 
Sum:400 
Sioux fALI.S, SD 57104 
ros-:m.5999 
l'AX 605-332-'\149 

Via Electronic Filing 

Ms. Patricia Van Gerpen 
Executive Director 

Mcmbc of Lo. Mundi 
A Global A=dution of 125 lnd,pe11dcm !..aw Firms 

l}5 E. CoteRACO Boui.£vA!tD 
S!'EARFISH, SD 57783-2755 

605-712-900(.) 
FA.x 605-722-9001 

REPLY TO: Sioux Falls 605·332-5999 

From the office of Miles F. Sc!Iumacl,er 
e-mail address: mschumacher@Jynnjacksan.com 

May 17, 2019 

South Dakota Public Utilities Commission 
500 East Capitol A venue 
Pierre, SD 57501 

Re: Docket #EL19-003 
Application to the SD PUC for a Facility Penuit to Construct 
A 300 megawatt Wind Facility 

Dear Ms. Van Gerpen: 

ExhibitA30 

909 Sr. Joslll'H SmEET 
Svm800 

RArln CITY, SD 57701-3301 
605-342-2592 

FAx 605-342-5185 

This letter is to inform you that due 10 Kimberly Wells not being available for the evidentiary 
hearing on this docket, Sarah Sappinglon is adopting aJl ofthe responses of Kimberly Wells 
to Data Requests. induding, but not limited to. the February 19, 2019 responses 1-4 and 1-5 
to Staffs First Set of Data Requests; the March 18, 2019, responses 2-3, 2-8, 2-13, 2-15, 2-16 
through 2-24, 2-37 and 2-38 to Stafrs Second Set of Data Requests; and the March 22, 2019 
responses 1-34through 1-37, 1-39, 1-40, 1-90through 1-92and 1-146and I-147to 
Intervenor's First Set of Data Requests. 

Thank you. 

Yours very truly, 

L YNN)·~o/n0;rz & LEBRUN, P.C. 

4PJ:{-/ ~ 

//4iks-r . Schumacher 
MFS:kab 
cc: Brian Murphy 

- Page 74 -
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MS. CREMER: Thank you. 

You may step down. Than.k you. 

(The witness is excused.) 

MS. CREMER: Please call your next witness. 

)f MR. SCHUMACHER: The Applicant calls Sarah 

Sappington. 

(The oath is administered by the court reporter.) 

* MR. GANJE: Madam Examiner, may I lodge an 

objection at this time? 

MS. CREMER: To what? 

MR. GANJE: Well, I'm going to object to the 

testimony presented by this witness on several grounds. 

This witness is -- by way of offer of proof, this witness 

will be testifying to matters involving conclusions and 

opinions that were created by another party that is an 

employee of the Applicant and that is hearsay, if there 

is another party that created conclusions and opinions. 

And I will cite the pages by way of offer of proof. 

Ms. Wells is an employee, I believe, of the 

Applicant, if I'm not mistaken. And Ms. Wells provided 

the preliminary testimony. And this witness is the 

substitute witness for Ms. Wells. 

Well, the problem is, on page 6 of Ms. Wells's 

testimony, which this witness would be testifying to, 

there is an opinion with regard to impact or anticipated 

012300 
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results. On page 6, line 10, there is an opinion 

regarding any possible or nonadverse impact. On page 7, 

there is an opinion or a conclusion with regard to no 

impact regarding the project. 

On page 9, there is a statement by Ms. Wells 

that there are no impacts expected. On page 9, there is 

another statement about the proposed activity that will 

be undertaken by the Applicant in order to secure the 

property from any damage or destruction; in other words, 

a representation. 

On page 10, there is another opinion or 

conclusion with regard to impacts that will be either 

avoided or not -- do not exist. 

I could go on, but that's the point of my offer 

of proof. 

CHAIRMAN HANSON: Mr. Ganje, excuse me, as 

you're going through those, if you could touch on not 

just the page but the line as well. 

MR. GANJE: I will do that. And I will stop my 

examples there and I will start over for the benefit of 

the Commission. And again, I apologize for rushing 

through. 

What we have here is 

MS. CREMER: And I'm going to interrupt you at 

this point. 

012301 
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Crowned Ridge, do you have a response? I think 

we know where he's going. 

MR. SCHUMACHER: Yes, I do. Thank you. 

Ms. Sappington's testimony will demonstrate that 

she is clearly qualified and participated in the work 

that led to these conclusions and able to make those 

conclusions on her own. 

MS. CREMER: And, Mr. Ganje, I can let you go 

further, but I will say that we frequently allow expert 

witnesses to adopt the testimony of others. 

Now you can ask her questions throughout, you 

know, what she based her opinion on and flush that out, 

but at this point I'm going to allow her to testify. 

MR. GANJE: With all due respect, Madam 

Examiner, then I would ask that this matter be appealed 

to the decision of the Commission. And I am glad to 

provide further clarification of the points where we have 

what is called a double hearsay and a denial of due 

process. 

Because this witness is coming in here when the 

Applicant could bring the other party here. The other 

party is an employee. The other party is the principal 

party that came to various conclusions about impact and 

other consequential things affecting the Application. I 

don't get an opportunity to examine that other party, the 

012302 
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author of significant events or significant opinions. 

So this is not a situation where we have an 

expert testifying based on a study done by the University 

of Chicago professor or so forth. This is a witness who 

is going to be testifying as a substitute for somebody 

that did a substantial amount of alleged work in support 

of this Application and who we should have a right to 

cross-examine under the concepts of due process and under 

the concepts of hearsay, if not double hearsay. 

That's the basis of my concern. And in that 

regard, I respectfully appeal the examiner's decision and 

ask that the Commission would rule on my objection to 

this witness. 

COMMISSIONER NELSON: Overruled. 

CHAIRMAN HANSON: Just one minute. 

We heard testimony from Mr. Hessler, and I was 

trying to remember from all the things that I've read in 

this docket -- I know that he testified on noise, but I 

don't know that he testified on shadow flicker at all. I 

don't think he did. 

MR. MIKAL HANSON: No. No. 

CHAIRMAN HANSON: It was all noise. 

MR. MIKAL HANSON: No, he did not. 

CHAIRMAN HANSON: Thank you. 

Do you plan to testify -- I didn't see it in 

012303 
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yours -- noise. I see shadow flicker and such. She's 

not here to testify on noise? 

MR. SCHUMACHER: She is not, Commissioner. She 

is here to testify on environmental impact. 

CHAIRMAN HANSON: I was just considering that 

from the standpoint of Mr. Hessler having said he was 

traveling today and not available and I wanted to make 

certain that Intervenors weren't undercut from that 

standpoint. 

I'm going to overrule only on the basis that 

there is the opportunity, if there is a specific item 

that comes up as testimony as presented as we go through 

the process and there's a question you wish to ask, you 

have that opportunity at that time. 

I need to know, are you able to have Wells 

participate? 

MR. SCHUMACHER: Thank you for asking, 

Mr. Chairman. This was a reason why we sought an 

additional hearing day, so that we could have Ms. Wells 

here to testify. 

We did not receive any support from Mr. Ganje in 

attempting to find another time to bring Ms. Wells in to 

testify. The very tight schedule of the Commission 

precluded setting an additional day for her to be here. 

We did have numerous conversations with Staff 

012304 
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Avian Use SuNey Report for the Proposed Crowned Ridge I Wind Facility, 
Grant and Codington Counties, South Dakota 

~9J City LJ :~~~~:~~dius 
* Point Count Location 1- - - 1 

, ___ , Study Area 

-- Interstate Highway 
Project Boundary 

-- U.S. Highwa)' D. County Boundary 
-- State Highway 

ENVll!:ONMEt-tTAL (01-lSULTANTS 

116 North 4th Street 
Suite 200 

Bismarck. ND 58501 

Phone: 701.258.6622 
Fax: 701.258.5957 

www.swca.com 

Miles 
2.5 

Basemap: Worfd Imagery 
Source: Esri, Digrta!Globe, GeoEye, 
EarthstarGeographics_ CNES/Afrbus OS, 
USDA, USGS, AeroGRID, I GN, and the GJS 
User Community 
Codington and Grant Counties, South Dakota 

Projection: NAO 1983 UTM Zone 14N 

Figure 1. Project location and study area showing point count survey plots. 
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