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Clerk ofthe Supreme Court
Supreme Court of South Dakota
500 East Capitol Avenue
Pierre, SD 57501-5070

Mary Hom]; Billgcr

Kim Carlson

I\.-\crrill Chlpp-Smith

Churles K. Daytun

Ruben G, Dunn

JUllet c.. Green

Re: In the Matter of Otter Tail POWel" Company on Behalf of Big Stone II
Co-owners for an Energy Conversion Facility ,Permit for the
Construction of the Big Stone II Project
Supreme Court No. 24485 .
Circuit Court Civ. No. 06-399

Cedi)' I·liner.

Roger Holmer.

Douglas A. Kelley

Michael Kleber-Diggs

Dec Long ,

Steve Pirngis

Nallcy Speer

Byrnll Slarns

Martha C. Brnnd
£\'l!rlllil'l,' Direc/or

Dear Clerk:

Enclosed for filing in the above-referenced matter, please find 15 copies of the
Supplemental Briefof Appellants Minnesota Center for Environmental
Advocacy, Izaak Walton League ofAmerica - Midwest Office, Fresh Energy,
and Union of Concerned Scientists as well as an Affidavit of Service by Mail.

If you have any questions, please do not hesitate to call me.

Enclosures

cc: Christopher W. Madsen, Thomas J. Welk
.Tohn .T. Smith
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Christopher W. Madsen
Thomas .T. Welk
Boyce Greenfield Pashby & Welk LLP
P.O. Box 5015
Sioux Falls, SD 57117-5015

VIA FED EX

John J. Smith
South Dakota Public Utilities

Commission
500 East Capitol Avenue
Pierre, SD 57501
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Re: In the Matter of Otter Tail Power Company on Behalf of Big Stone II
Co-owners for an Energy Conversion Facility Permit for the
Construction of the Big Stone II Project
Supreme Court File 24485
Circuit Court Civ. No. 06-399

Douglas A. Kelley

'...Helme! Kleher-Diggs

Dec Long

Sieve Piragis

Nancy Speer

B;,run Sl;lm~;

1'vlanha C. Brand
E,WUllil';' DinTlur

Dear Messrs. Madsen, Welk, and Smith:

Enclosed and served upon you, please find two copies of the Supplemental Brief
of Appellants MiImesota Center for Environmental Advocacy, Izaak Walton
League ofAmerica - Midwest Office, Fresh Energy, and Union of Concerned
Scientists and an Affidavit of Service by Mail.

//IfY(iirhave any questions, please do not hesitate to call me.

Sincerel ,

/

/ .yIP:' . ~

JIne e K. Bri ;ner )
.T~irtiE. David~
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State of South Dakota SOUTH DAKOTA ~ll~bIC
. UTILITIES COMMISSI()8!j

In the Suprelne Couli

In the Matter of Otter Tail Power Company on behalf of Big Stone II
Co-owners for an Energy Conversion Facility Penuit for the Construction

ofthe Big Stone II Project
CIV 06-399

The Honorable Lori S. Wilbur, Circuit Court Judge
Date ofJudgment: February 27,2007

Minnesota Center for Environmental Advocacy, Izaak Walton League
ofAmerica - Midwest Office, Fresh Energy, and Union of Concerned Scientists,

Appellants
South Dalmta Public Utilities Commission and Otter Tail Power Company

on behalf ofBig Stone II Co-owners,
Appellees

APPELLANTS' SUPPLEMENTAL BlUEF

Janette K. Brimmer
Milmesota Center for
Environmental Advocacy
26 East Exchange Street, Suite 206
St. Paul, MN 55101-1667
Tel: (651) 223-5969 .
Fax: (651) 223-5967

.Tolm H. Davidson
School of Law
University of South Dakota
213 Law Building
414 East Clark Street
Vellnillion, SD 57069-2390
Tel (605) 677-6341
Fax (605) 677-5417
Attorneysfor Appellants

Jolm Smith
South Dalmta Public Utilities COlllinission
500 East Capitol
Pierre, SD 57501
Tel: (605) 773-3201
Fax: (605) 773-3809
Attorneyfor Appellee South Dakota Public
Utilities Commission

Christopher W. Madsen
Thomas.T. We1k
Boyce Greenfield Pashby & Welk, LLP
P.O. Box 5015
Sioux Falls, SD 57117-5015
Tel: (605) 336-2424
Fax:(605) 334-0618
Attorneys for Appellee Big Stone II Co-
Owners .



Appellants file this Supplemental Briefin accordance with SDCL § 15-26A-73

(2007). At the end of October, 2007, an administrative decision ofthe Kansas

Department of Health and Environment came to the attention ofApeIIants. A true and

correct copy of the decision dated October 18, 2007, is attached as the appendix to this

supplemental brief. The decision is relevant to the consideration of whether carbon

dioxide emissions from a coal-fired power plant would be considered a pollutant that is

injurious to the environment.

In the matter addressed in the attached administrative decision, the Secretary of

the Kansas Depamnent ofHealth and Environment denied a pe=it to Sunflower Electric

Power Corporation on the grounds that emissions of carbon dioxide from the plant meet

the definition of air pollution, that it has a deleterious impact on the environment, and

that emission of carbon dioxide from the proposed power plant "presents a substantial

endangerment to the health ofpersons or to the environment." The Secretary notes that

he is denying the permit under his authority and obligation to protect citizens and the

environment, K.S.A. 65-3012 which specifically provides:

(a) Notwithstanding any other provision of this act, the secretary may take such actions
as may be necessary to protect the health ofpersons or the environment: (I) Upon
receipt of information that the emission of air pollution presents a substantial
endangerment to the health ofpersons or to the environment. ...

As tIns Court addresses the issue ofwhether carbon dioxide emissions from the

Big Stone Unit II Coal-Fired Power Plant pose a threat of serious injury to the

environment under SDCL § 49-41B-22(2), AppeIIants request that the court consider that

tIle state of Kansas has made a
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C
-JanetteK B~er )

MJimesota CertteI:-fc:fr Environmental Advocacy
26 E. Exchange Street, Suite 206
St. Paul, Minnesota 55105
(651) 223-5969

decision and interpretation of its permitting statutes that finds carbon dioxide emissions

from a coal-fired power plant to be an endangerment to the health ofpersons and the

environment.

/~'\
/

RESPECTFULLY SUBMITTED

Date: I( I 3- /r.J+ (
I

John H. Davidson
USD School of Law
213 Law Building
414 East Clark Street
Vermillion, South Dakota 57069
(605) 677-6341

Attorneys for Izaak Walton League ofAmerica ­
Midwest Office, Fresh Energy, Union ofConcerned
Scientists, and Minnesota Center for Environmental
Advocacy
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K A N S A S
RODERICK L. HEMBY, SECWW

DEPARTMENT OF ~EhlTH AND ENVIRONMENT

October 18, 2007

KATHLEEN 5EBHIUS, GOY1RNOR

Sunflower Electric Power Corporation
:Mr. Wayne Penrod
Senior Manager
301 W. Bib
Hays, KS 67601

Dear Mr. penrod: .

It is my duty as Secretary of the Kansas Depllrtment ofHealth and Environment, as
authorized by the Kansas air quality act, K.S.A. 65-3001 et~. to protect the public
health and environment from actual, threatened or potential harm from air polluti?u.

The secretary has broad authority under the act and the regulations adopted thereunder to
aGhieve protection of the health of the people and the environment. . The secretary has
au.thority under K.S.A. 65-3008a(b) to affirm, modify Dr reVerse a decision on an air
quality perinit after the public comment period or public hearing. The secretary also has
authority under K.S.A. 65-3012 as interpreted by the Attorney General of the state of
Kansas, to take such action as is necessary to protect the health ofpersons or the
environment, notwithstanding a permit applicant's compliance with all other existing
provisions of the Kansas air quality act, upon receipt ofinfonnation that the emission of
air pollution presents a substa.'1tial endangerment to the health of person or the
environment The endangennent may be a: threatened or potential harm as well as an
actual hann.

The Supreme Court of the United States found in Massachusetts v. E.P.A., 127 S.Ct.
1438 (April 2, 2007) that carbon dioxide, a greenhouse gas, meets tile broad definition of
airpolJutant under the Clean Air Act. The Kansas air quality act similarly has a broad
definition ofwhat constitutes air pollution. The Court also recognized the significant
existing national and international information available on the deleterious impact of
greenhouse gases on the eny1rollment in which we Iive.

I have given due consideration to the scientific and technical information rdated to
carbon dioxide including but not limited to many oral and written comments submitted in
the public hcaring and commcnt period. The information provides support for the
position that emission of air pollution from the proposed coal fired plant,specifically

OFFICE Of THE SECP-nARY

CURTiS STATE OffiCE BUILDING. 1000 SW JACKSON ST.. SIE. S40, 10PE~A. ~S 66612·1368

Yoire 765·296·0461 fOt 705·368·6366 htp:l/www.kdhe.llole.ks.ul
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Wayne Penrod
Page -2-

carbon dioxide emissions, presents a substantial endangerment to the health ofpirrsons or
to the environment

Based on this information, the penni! is denied. Pursuant to K.S.A. 65-3008b(e),the
permit applicant has the right to appeal this decision within fifteen (15) days and request
an administrative hearing under the Kansas administrative proc'edures act sct forth at
K.S.A. 77-501 e.t seq.

Sincerely,

~~
~J:;kL.Br~

, Secretarr



STATE OF SOUTH DAKOTA

In the Matter of the Application by Otter
Tail Power Company on Behalf of Big
Stone II Co-owners for an Energy Conversion
Facility Pennit for the Construction of Big
Stone II Project

SOUTH DAKOTA PUBllO
UTILITIES COMMISSION

SUPREME COURT

AFFIDAVIT OF SERVICE

Supreme Court No. 14485
Civ. No. 06-399

Sandra Taufemer, being duly swam, says that on the 2nd day ofNovember, 2007, she
delivered via mailing FedEx the following:

Appellants' Supplemental Btief

on the following persons, in this action by mailing to them a copy thereof, enclosed in a
FedEx overnight envelope, postage prepaid, and by depositing the same in the FedEx
drop box at Saint Paul, Minnesota, directed to said persons at the last known mailing
address of said persons:

Chtistopher W. Madsen
Thomas J. Welk
Boyce Greenfield Pashby & Welk, LLP
101 N. Phillips Avenue, Suite 600
Sioux Falls, SD 57140

J01m J. Smith
S.D. Public Utilities Commission
500 East Capitol Avenue
PietTe, SD 57105

s-1indra Taufemer ~

Subscribed and swam to before me

tTiill~)
Ncitary Public

KEVIN Scan REUiHER
I.jotory public

State of MInnesota
IJly CommIssIon ExpIres

January 31 , 2010


