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In the Matter of Otter Tail Power Company on behalf of Big Stone 1I
Co-owners for an Energy Conversion Facility Permit for the Construction
of the Big Stone II Project
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The Honorable Lori S. Wilbur, Circuit Court Judge
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Appellants file this Supplémental Brief'in accordance with SDCIL § 15-26A-73
(2007). At the end of October, 2007, an administrative decision of the Kansas
Department of Health and Environrment came to the attention of Apellants. A true and
correct copy of the decision dated October 18, 2007, is attached as the appendix to this
supplemental brief. The decision is relevant to the consideration of whether carbon
dioxide emissions from a coal-fired power plant would be considered a pollutant that is
injurious to the environment,

In the matter addressed in the attached administrative decision, the Secretary of
the Kansas Department of Health and Environment denied a permit to Sunflower Flectric
Power Corporation on the grounds that emissions of carbon dioxide from the plant meet
the definition of air pollution, that it has a deleterious impact .on' the environment, and
that emission of carbon dioxide from the proposed power plant “presents a substantial
endangerment fo thé health of persons or to the environment.” 'fhe Secretary notes that
he is denying the permit under his authority and obligation to protect citizens and the
environment, K.S.A. 65.—3012 which épeciﬁcally provides:

(2) Notwithstanding any other provision of this act, the secretary may take such actions
as may be necessary to protect the health of persons or the environment: (1) Upon
receipt of information that the emission of air pollution presents a substantial
endangerment to the health of persons or to the environment....

As this Court addresses the issue of whether carbon dioxide emissions from the
Big Stone Unit IT Coal-Fired Power Plant pose a threat of serious injury to the

environment under SDCL § 49-41B-22(2), Appellants request that the court consider that

the state of Kansas has made a



decision and interpretation of its permitting statutes that finds carbon dioxide emissions

from a coal-fired power plant to be an endangerment to the health of Ijersons and the

environment.
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RODERICK L. BREMBY, SECRETARY . KATHLEEN SEBELIUS, Goyernos
DEFARTMENT OF HEALTH AKD ENVIRONWMENT . |

DOctober 18, 2007

Sunflower Electric Power Carporation
- Mr. Wayne Penrod
Senior Manager
301 W, 13"
Hays, KS 67601

Dear Mr. Pehrod: A

It is my duty as Secretary of the Karisas Department of Health and Environment, as
authorized by the Kansas air quality act, K.8.A. 65-3001 et seq. to protect the public
health and environment from actual, threatened or potential harm ﬁom air poliution.

The sceretary has broed authority under the act and the regulations adopted therennder to
achieve protection of the health of the people and the environment. . The sccretary has

authority under K.S.A. 65-3008a(b) to affirm, modify or reverse a decision on an air
quality permit after the public comment period or public hearing. The secretary alsc has
authority under K.8.A. 65-3012 as interpreted by the Attorney General of the state of
Kansas, to take such action as is necessary to protect the health of parsons or the
environment, notwithstending a permit applicant's compliance with all other existing
provisions of the Kansas air quality act, upon receipt of information that the emission of
air pollution presents a substantial endangerment to the health of person or the
environment. The vadangerment may be a threatened or potential harm as well as an
aciual harm.

The Supreme Court of the United States found in Massachusetts v. EP.A., 127 5.CL
1438 (April 2, 2007) that carbon dioxide, a greenhouse gas, meets the broad definition of
air pollutant under the Clean Air Act. The Kansas air quality act similacly has a broad
definition of what constitutes air poliution, The Court also recognized the significant

" existing national and international information available on the deleterious impact of
greenhouse gases on the environment in which we live.

I have given due consideration to the scientific and technical information related to
carbon dioxide including but not limited to many oral and writien comments submxtted in
the public hc&nng and comment period. The information provides support for the
position that emission of air pollution from the proposed coal fired plant, specifically
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carbon dioxide emissions, presents a substantial endangerment to the health of persons or
to the environment.

Rased on this information, the permuit is denied. Pursuant to K.S.A. 65-3008b(e),the
permit applicant has the right to appeal this decision within fifteen (15) days and request
an administrative hearing under the Kansas administrative procedures act sct forth at
K.S5.A,77-501 et seg.

Sincerely,

oderick L. Br

- Secreta.ry
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Sandra Tauferner, being duly sworn, says that on the 2nd day of November, 2007, she
delivered via mailing FedEX the following:

Appellants® Supplemental Brief

on the following persons, in this action by mailing to them a copy thereof, enclosed in a
FedEx overnight envelope, postage prepaid, and by depositing the same in the FedEx
drop box at Saint Paul, Minnesota, directed to said persons at the last known mailing
address of said persons:

Christopher W. Madsen John I. Smith
Thomas J. Welk 8.D. Public Utilities Comumission
Boyce Greenfield Pashby & Welk, LLP 500 East Capitol Avenue
101 N. Phillips Avenue, Suite 600 Pierre, SD 57105
Sioux Falls, SD 57140
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_ this 2nd day of Novem el/, 2007,
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Notary Public
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