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STATE OF SOUTH DAKOTA 
COUNTY OF HUGHES 

IN CIRCUIT COURT 
SIXTH JUDICIAL CIRCUIT 

IN THE MATTER OF OTTER TAIL POWER * CIV 06-399 

COMPANY ON BEHALF OF BIG STONE II CO- * 
OWNERS FOR AN ENERGY CONVERSION * BRIEF OF APPELLEE 

FACILITY PERMIT FOR THE CONSTRUCTION * SOUTH DAKOTA PUBLIC 
OF THE BIG STONE II PROJECT * UTILITIES COMMISSION 

* 

The South Dakota Public Utilities Commission ("Commission" or "PUC"), an agency ofthe 

State of South Dakota established pursuant to SDCL 49-1 -8, files this brief pursuant to SDCL 1-26- 

33.2 through 1-26-33.4 in opposition to the Notice of Appeal and Brief filed by Appellants 

Minnesota Center for Environmental Advocacy, Fresh Energy ( m a  Minnesotans for an Energy 

Efficient Economy), Lzaak Walton League of America - Midwest Office, and the Union of 

Concerned Scientists (collectively "Appellants") on September 21,2006 and November 21,2006; 

respectively, and in support of the Final Decision and Order ("Decisionyy) and Order Denying 

Application for Reconsideration and Order Denying Application for Reconsideration Second 

Application in PUC Docket EL05-022 issued by the Commission on July 21,2006 and August 24, 

2006, respectively, and served on July 21,2006 and August 24,2006, respectively. The Decision 

granted apermit to Otter Tail Power Company and six other co-owners (collectively "Applicants") to 

construct the Big Stone I1 Project, a 600 megawatt ("MW) super-critical pulverized coal fired 

electric generation facility to be located adjacent to the existing Big Stone Unit I power plant in 

Grant County, South Dakota ("Big Stone II"). 

S%ATEM[ENT OF ISSUES 

1. Whether the Commission's Findings of Fact and ruling on Appellants' Proposed 

Findings of Fact regarding carbon emissions fiom Big Stone II are supported by the record and are 

not clearly erroneous. 



2. Whether the general academic opinion evidence in the record regarding the potential 

impacts of cumulative carbon dioxide and other "greenhouse gas" emissions worldwide on global 

climate compelled the Commission, under SDCL 49-41B-22(2), to deny a construction permit for 

Big stone It, one specific facility out of tens of thousands that would emit carbon dioxide, in the 

absence of any federal or state standards or policy whatsoever pertaining to such emissions. 

3. Whether the Commission's decision to grant the permit was in violation of statute, 

affected by other error of law or arbitrary, capricious or characterized by an abuse of discretion. 

STATEMENT OF THE CASE AND FACTS 

References to the settled record are denoted by SR followed by the page number and to the 

hearing transcript by TR followed by the page number. The Decision, including the Findings of Fact 

and Conclusions of Law, is attached hereto as Appendix, Ex. A. References to Findings of Fact will 

be denoted by "Finding" or "Findings" and the finding number. The entirety of the settled record and 

the Commission's Docket filings for Docket EL05-022, except for confidential documents, may be 

accessed electronically on the Commission's web site at ~ww.puc.sd.gov under Commission 

Actions, CommissionDockets, 2006 Civil Dockets, CIV06-399 or 2005 Electric Dockets, EL05-002. 

On November 8,2004, Applicants submitted to the Commission a notice of intent to submit 

an application for permit to construct an energy conversion facility pursuant to SDCL 49-41B-5 for 

Big Stone It, a nominal 600 MW coal-fired electric generating facility and associated facilities, to be 

located adjacent to the existing Big Stone Plant Unit I in Grant County, South Dakota. The proposed 

site is located east of Milbank and northwest of Big Stone City, in Grant County, South Dakota. On 

December 10,2004, the Commission entered an Order Designating Affected Area and Local Review 

Committee in Docket EL04-034. Appendix, Ex. B. 



On July 21, 2005, Applicants submitted to the Commission an application for a permit to 

construct an energy conversion facility for Big Stone 11. SR 1-435. On September 13, 2005, 

following notice as provided in SDCL 49-41B-15, the Commission held apublic input hearing in 

Milbank, South Dakota, which was attended by approximately 50 people. SR 570A-570D. On 

October 4,2006, the Commission granted an Order Granting Intervention to Appellants and certain 

other parties who are not parties to this appeal. All parties to the proceeding, including Commission 

Staff, submitted pre-filed testimony. SR 11 14-21 86; 2256-2427; 2438-2752; 2762-2919. The formal 

evidentiary hearing was held as scheduled on June 26-29,2006. TR 1-866; SR 3801-7958. After 

notice, a second public input hearing was held on the evening of June 29, 2006, at the Capitol 

Building in Pierre and was attended by approximately 20 people. All parties to the proceeding 

submitted briefs, and Applicants and Appellants submitted proposed Findings of Fact and 

Conclusions of Law. The Comrnission heard oral argument by all parties on July 11,2006. On July 

14, 2006, at a duly noticed open meeting, the Commission voted unanimously to grant an energy 

facility construction perrnit for Big Stone II, subject to conditions. On July 21, 2006, the 

Commission issued its Final Decision and Order and Notice of Entry. Appendix, Ex. A; SR 8286- 

8321. The Commission's Findings of Fact regarding the proposed facility are set forth in the 

Decision and will not be repeated here. On August 24, 2006, the Commission issued an Order 

Denying Application for Reconsideration and Order Denying Application for Reconsideration 

Second Application submitted by intervenor, Mary Jo Stueve, who is not a party to this appeal. 

AXGUMENT AJITH) AU%HO%QH%HES 

I. STANDARDS OF REVIEW 

SDCL 1-26-36 sets forth the standards of review of an agency's decision. The statute 

provides in pertinent part: 



The court shall give great weight to the findings made and inferences drawn by an 
agency on questions of fact. . . . The c o w  may reverse or modify the decision if 
substantial rights of the appellant have been prejudiced because the administrative 
findings, inferences, conclusions, or decisions are: 

(1) In violation of constitutional or statutory provisions; 
* * * 

(4) Affected by other error of law; 
(5) Clearly erroneous in light of the entire evidence in the record; or 
(6) Arbitrary or capricious or characterized by abuse of discretion or 

clearly unwarranted exercise of discretion. 

The standard of review of an agency's decision is governed by SDCL 1-26-36 and ordinarily 

requires de novo review of questions of law and clearly erroneous review of findings of fact. Horn v. 

Dakota Pork, 2006 SD 5,709 N.W.2d 38 (2006); Brown v. Douglas School Dist., 2002 SD 92,650 

N.W.2d 264 (2002). The interpretation of a statute is a question of law subject to de novo review. 

MGA Ins. Co. v. Goodsell, 2005 SD 1 18,v 9,707 N.W.2d 483,485. Mixed questions of fact and law 

that require the Court to apply a legal standard are reviewed de novo. Perrnann v. Department of 

Labor, Unemp. Ins. Div., 41 1 N.W.2d 113, 119 (S.D. 1987). The Supreme Court has stated that 

"SDCL ch. 49-34A evidences a legislative intent for PUC to have broad inherent authority in matters 

involving utilities in this state." In the Matter ofNorthern States Power Co., 489 N.W.2d 365,370. 

(S.D. 1992). 

11. DISCUSSION OF ISSUES PRESENTED 

A. The Commission's Findings of Fact regarding C02 emissions are supported by 
the record and are not clearly erroneous. 

In the Decision, the Commission made the following Findings of Fact regarding C02 

emissions (See Appendix, Ex. A; SR 8286-832 1): 

90. Assuming the Applicants comply with the environmental conditions of this decision 
and permit and the air quality, water quality, solid waste and water appropriation permits 
wkiich Applicants must obtain in order to construct and operate the facility, no serious long- 



term effects to the environment or to health have been demonstrated as probable of 
occurrence from operation of Big Stone Unit It. 

133. The combustion of fossil fuels including coal results in the formation of carbon 
dioxide. Carbon dioxide is a greenhouse gas. Big Stone Unit II is projected to emit 4.7 
million tons of C02  per year. App. Ex. 53, p. 4-10- 4-1 1. Assuming an operating lifetime for 
Big Stone II of 50 years and no installation of CO;! capture system, the plant will emit over 
225 million tons of C02 before it closes. Ex. JI-2 at 26. 

134. The Energy Information Administration reports that anthropogenic carbon dioxide 
emissions in 2010 are project to be 6,365 million metric tons in the United States alone. 
Worldwide, the projected 2010 C02 emissions figure is 30,005 millionmetric tons. App. Ex. 
29, p. 6. 

135. Based on projected annual emissions of 4.7 million tons, Big Stone Unit II would 
increase U.S. emissions of carbon dioxide by approximately 0.0007, or seven-hundredths of 
one percent. As a result, the proposed Big Stone Unit It plant will not contribute materially 
to increases in the production of anthropogenic carbon dioxide. App. Ex. 29, p. 6. 

136. Big Stone Unit II will produce about 18% less C02 than other existing coal-fired 
plants because the super-critical boiler proposed here is more efficient than other forms of 
coal-fired technologies. App. Ex. 2, p. 7. 

137. Issues arose at the hearing as to whether costs should be imputed to the project for 
,possible future regulation of C02 emissions. Neither federal government regulations nor 
South Dakota regulations have been established for C02 emissions. Minnesota has 
established environmental cost values for CO;! emissions from electric generation, but these 
values do not apply to generation located outside of Minnesota. App. Ex. 30, p. 7,5; App. 
Ex. 34, p. 2; HTr 737-39. It is speculative whether Congress or South Dakota will regulate 
C02, and, if either does so, what the timing and stringency of those regulations will be. App. 
Ex. 30, p. 9; 19-20; HTr 89-90,523,737-43. Quantifying the cost of fUture C02 regulations 
is therefore a speculative undertaking, and the evidence shows that only a small minority of 
states utilize quantified values to approximate the cost of future regulation. App. Ex. 30, p. 
12. 

138. Evidence adduced at the hearing shows that only a few states have required C02 
emission reductions fiom electric generators. A group of Northeastern states is currently 
examining such regulations; however, the cost of the program (projected C02 allowance 
prices of $1-$3) is expected to be relatively modest. States either implementing or 
considering C02 reduction programs generally utilize far less coal generation than South 
Dakota (and the United States) as a percentage of their total electric generation portfolios. 
Such states also have higher electric rates than South Dakota. Hence, these states do not 



furnish amodel for South Dakota for purposes of examining the C02 issue. App. Ex. 30, pp. 
10-28. 

139. Evidence was also adduced at the hearing concerning various bills introduced in 
Congress that would regulate CO2 emissions. These bills do not furnish support for 
Intervenors' contention that there should be a cost imputed to Big Stone Unit I1 for future 
C02 regulationin an amount equal to $7.80-$30.50, with amid-caserange of $lg.lOper ton. 
None of these bills passed either branch of Congress. One proposal that appeared to have 
the best chance of passing the Senate last year, but was never voted on, had a maximum 
"safety valve" allowance price cap of less than $6.36 per ton. Various planning numbers 
were discussed at the hearing in the $5-$6 range, and Minnesota has a COz environmental 
cost value for use in electric generation resource planning of between $.35 and $3.64 for in- 
state generation. In any event, all reasonable planning numbers for possible future C02 
regulation were substantially less than the Intervenors' $19.10 mid-case number, and none 
appeared to affect the cost-effectiveness of the Big Stone Unit 11 project as compared to 
alternatives. App. Ex. 30, pp. 4-28. 

193'. Applicants have applied for various federal, state and local permits in connection 
with Big Stone Unit 11 and will require additional zoning and other permits as the project 
progresses. These permits include but are not limited to the Water Appropriation Permit, 
PSD Air Quality Construction Permit, Solid Waste Permit and Section 404 Permit. The 
Commission finds that in order to comply with SDCL 49-41B-22(1), the permit must be 
conditioned on the receipt of and compliance with all applicable federal, state and local 
permits. 

* * *  

199. Because there does not yet exist any federal or state regulation of C02 emissions, and 
because we do not yet know what effect such regulation may have on ratepayers in the future, 
the Commission finds that it is important for Applicants to keep the Commission informed of 
developments relative to the project involving C02 and that a conchtion so requiring is 
appropriate. The Applicants shall submit an annual report to the Commission on C02 with 
the first such report to be filed on or before July 1, 2008. Such report shall review any 
federal or state action taken to regulate carbon dioxide, how the operator plans to act to come 
into compliance with those regulations, the expected costs of those compliance efforts and 
the estimated effect of such compliance on rate-payers. The report should also evaluate 
operational techniques and commercially-available equipment being used to control C02 
emissions at pulverized coal plants, the cost of those techniques or equipment, and whether 
or not the operator has evaluated the prudence of implementing those techniques or 
equipment. 

The record evidence upon which the Commission based each of these Findings is noted in the 

Finding. These Findings are supported by evidence in the record, are not clearly erroneous and 



should be affirmed. Sopko v. C & R Transfer Co., 1998 SD 8, fi 7, 575 N.W.2d 225, 228-29. 

Appellants do not, in fact, really point to any particulars in which the Findings made by the 

Commission regarding COz emissions are clearly erroneous. Rather, Appellants' assertions of error 

focus on what the Commission did not find and conclude. These assertions are addressed below 

B. The Commission properly found and concluded that the evidence in the record 
regarding the potential impacts of cumulative carbon dioxide and other 
"greenhouse gas" emissions worldwide did not compel the Commission to deny 
a construction permit for Big Stone 11. 

The essence of Appellants' argument is stated in section 1I.B. 1. of their Brief on page 

14 as follows: 

That doesn't mean 'limit further buildup of all sources except ones of a certain size,' 
or 'limit further buildup from all sources except those in South Dakota'. The 
uncontested evidence in this case is that the scientific consensus is [sic] to stop 
increasing and start decreasing all COz and to do it now. 

In effect, what Appellants asked of the Commission and now ask of this Court is to render a 

judgment on the global warming debate that has gone on in this country and around the world for 

well over a decade at the highest levels of government and academia and to ban all future 

construction of fossil fuel generation in this state. We are asked to do this not in a policy-setting 

forum such as the Congress, the Legislature, an EPA or DENR rule-making proceeding or even a 

PUC rule-making proceeding, but in an adjudicatory proceeding involving the permitting of a 

particular generation facility. Furthermore, as the quoted statement of Appellants tacitly 

aclcnowledges, we are asked to do this in an utter vacuum of guiding policies or standards. The only 

option Appellants can offer is a complete ban because what other alternative is there? Is there an 



emissions level below which we could allow a facility? A boiler or turbine efficiency level?' What 

are these levels? The fact is such standards don't exist. 

As the Commission noted in ~ i n d i n ~ s  137 and 199, there are no regulations or standards 

governing C02 emissions at either the state or federal level for either the Commission or DENR 

to apply. Only a handful of states have regulations pertaining to C02 emissions SR 2969, et seq., 

and coal-fired power plants continue to be built around the country. Clean ~iscoksin, Inc. v. 

Public Service Com'n of Wisconsin, 282 Wis.2d 250,700 N.W.2d 768 (2005). So, in effect, 

what Appellants are asking of South Dakota and Applicants is to "take one for the team" while 

the rest of the nation and the world continue on with business as usual. The Commission 

certainly did not conclude that South Dakota should be exempt fiom whatever sacrifices the 

nation and its industries might ultimately be called upon to make regarding C02 reduction. 

Findings 193 and 199. It could be that such regulations will end up applying to Big Stone TI, and, 

if so, so be it. The Commission did not, however, believe that subjecting South Dakota to a 

unilateral ban on traditional forms of electric generation was a proper, or even permissible, 

exercise of whatever discretion is vested in the Commission under SDCL Ch. 49-41B, 

particularly when this state currently hosts only one coal-fired generating plant and a mere 

handful of other small fossil-fueled generators. 

It is instructive to focus with particularity on what Appellants fault the Commission for in 

section KA. of their Brief. What Appellants assert is that their evidence demonstrates that "global 

warming poses a threat of serious injury to the environment." SDCL 49-41B-22(2), by contrast, 

requires the Applicants to demonstrate, and the Commission to find, that "the facilit~ will not pose a 

1 The Commission did find that the super-critical boiler technology to be employed at Big Stone I1 will be 
significantly more efficient than current coal-fired plants and will accordingly emit significantly less C02 per watt- 
hour than the existing fleet of coal plants. Findings 136 and 1 88. 



threat of serious injury to the environment. . . ." Neither the Commission's Findings of Fact 

regarding COz nor the ~o&ission's Conclusions of Law regarding the legal effect of these kdmgs  

are clearly erroneous when measured against this standard. As the Commission found in Findings 

134 and 135, Big Stone 11 "would increase U.S. emissions of carbon dioxide by approximately 

0.0007, or seven-hundredths of one percent," U.S. anthropogenic COz emissions in 2010 will 

represent but a fraction of global emissions and "[a]s a result, the proposed Big Stone Unit II plant 

will not contribute materially to increases in the production of anthropogenic carbon dioxide. App. 

Ex. 29, p. 6." Appendix, Ex. A; SR 8286-8321. 

When read in its entirety, SDCL 49-41B-22(2) may even be more limiting than this. The 

subdivision states: "The facilitv will not pose a threat of serious iniuw to the environment nor to the 

social and economic condition of inhabitants or expected inhabitants in the siting area; . . ." It is 

certainly not unreasonable to read this statute as evincing a legislative intent that the Applicants' 

burden and the Commission's inquiry is on whether the proj ect will pose a threat of serious injury to 

the environment in the siting area. Such a construction is supported by other statutes in SDCL Ch. 

49-41B. SDCL 49-41B-2(9) contains the following definition: 

"Siting area," that area w i h  ten miles in any direction of a proposed energy 
conversion facility, ACiDC conversion facility, or which is determined by the 
commission to be affected by a proposed energy conversion facility; . . . 

SDCL 49-41B-6 specifies that the first action the Commission is to take in the process is the 

designation of the "affected area." The Commission made this designation in its Order Designating 

Affected Area and Local Review Committee issued on December 10,2004 in Docket EL04-034 (See 

Appendix, Ex. B). The affected area designated by the Commission was the area within twenty miles 

of the proposed facility and certain outlying communities that were expected to experience influxes 



of labor and other community impacts. There were no parties to this proceeding other than the 

Applicants and the Commission, and this decision was not appealed. 

Given this context, one must question whether the Legislature intended in SDCL 49-41B- 

22(2) to require an individual energy facility in South Dakota to shoulder the burden of cumulative 

C02 emissions fi-om all fuel-burning power plants, industrial facilities, livestock operations, vehicles 

and all other sources on the planet earth. The Commission determined that s~lch an exercise of its 

discretion, to the extent it possesses it, was unwarranted in this case. The Commission's reasoning on 

this issue is set forth in its ruling on Appellants' Proposed Findings 6 through 16 dealing with C02 

emissions and global warming (Appendix, Ex. A; SR 8286-8321): 

Proposed Findings 6 through 16 - Rejected. In Finding 135, the Commission finds 
that even though the emissions of C02 seem significant on a tonnage basis, they will 
represent only a minute fiaction of total U.S. anthropogenic emissions and a much 
more minute fi-action of global emissions. The Commission is only called upon to 
determine whether this particular facility will have a serious adverse impact on the 
environment, and there is insufficient evidence in this record on which to base a 
finding that Big Stone Unit I1 will have any appreciable effect on the global climate. 
It is clear fi-om this record that if a consensus is ever reached at the national level 
concerning global warming and the contribution of C02 to the problem, regulation of 
carbon emissions will have to occur in a national or even global context. In Findings 
139 and 199, the Commission notes that there is no federal or state regulation of C02, 
and thus far the debate at the Federal level over such regulation has yet to result in a 
bill that passed either house. EPA at the Federal level and DENR at the state level are 
charged with regulation of air pollutants, and neither agency has yet seen fit to 
implement regulations. The Commission acknowledges the concerns about C02 in 
Finding 199, and believes that the approach it has taken in that Finding and in 
Condition 6 is aproper approach given the c~lrrent record and absence ofregulations 
or standards. 

The record is devoid of evidence that C02 emissions fi-om Big Stone I1 would pose a threat of 

environmental harm peculiar to the affected area or siting area as defined by the Commission as 

distinguished from putative global effects, and the Commission properly found and concluded that 

the facility would not pose a threat of serious harm to the environment. 



To the extent the Commission had discretion, did the Commission abuse that discretion in 

taking this approach toward COz emissions? A review of some general principals of administrative 

law is helpful in this analysis. The jurisdiction of an administrative agency consists of the powers 

granted to it by statute. Thies v. Renner, 78 S.D. 617,106 N.W.2d 253 (1960). In 0 'Toole v. Board 

of Trustees of the South Dakota Retirement System, 2002 S.D. 77, 648 N.W.2d 342 (2002), the 

Supreme Court further explained the general limits of administrative authority in South Dakota: 

The general rule is that administrative agencies have only such adjudicatory 
jurisdiction as is conferred upon them by statute. . . . An agency has only such 
power as expressly or by necessary implication is granted by legislative enactment; 
agency may not increase its own jurisdiction and, as a creature of statute, has no 
common-law jurisdiction nor inherent power such as might reside in a court of 
general jurisdiction. [citations omitted] 2002 S.D. at 15,648 N.W.2d at 346. 

The Legislative power to confer authority on administrative agencies is itself not unfettered. The 

Court recently engaged in a thorough recitation of these limitations and principles in State v. 

Moschell, 2004 SD 35,677 N.W. 2d 551: 

This provision encompasses three prohibitions: (1) no branch may encroach on the 
powers of another, (2) no branch may delegate to another branch its essential 
constitutionally assigned functions, and (3) quasi-legislative powers may only be 
delegated to another branch with sufficient standards. Boe v. Foss, 76 S.D. 295,77 
N.W.2d 1 (1956). 

Under this doctrine, the Legislature cannot abdicate its essential power to enact basic 
policies into law or delegate such power to any other department. However, once 
the Legislature has created broad policy through its enactments, it may delegate in the 
execution of that policy certain quasi-legislative powers or functions to executive or 
administrative officers or agencies, provided it adopts standards to guide those 
officers or agencies in the exercise of such powers. Id. At 11. 

The test is to examine the challenged legislation to leam whether it delegates the 
power to create basic policy or fails to supply intelligible standards as guides in the 
exercise of the power delegated. Id. At 12- 1 3. In Hogen v. South Dakota State Ed. 
Of Transp., 245 N.W .2d 493 (S .D. 1 976), the Court considered standards that allowed 
a delegation of power if it was determined to be "necessary" or "reasonable." The 
Court concluded that "[a] statute or ordinance which in effect reposes an absolute, 
unregulated, and undefined discretion in an administrative agency bestows arbitrary 



powers and is an unlawfid delegation of legislative powers." Id., at 497 (quoting 
Afiliated Distillers Bmnds Corp. v. Gillis, 81 S.D. 44, 50, 130 N.W.2d 597, 600 
(1 964)). 

In Oahe Conservancy Subdistrict v. Janklow, 308 N.W.2d 559 (S.D.1981), the Court 
described the test as one of sufficiency. Did the delegation sufficiently prescribe a 
policy, standard, or rule for carrying out the legislative objective? Id. At 563. A 
delegation will not stand if it grants "unlimited or absolute discretion." Id. At 564 
(citing Wall v. Fenner, 76 S.D. 252, 76 N.W.2d 722 (1956)); see also Schryver v. 
Schirmer, 84 S.D. 352, 171 N.W.2d 634 (1969). 

In this case, we are not confi-onted with the issue of whether the grant of authority to the 

Commission under SDCL 49-41B-22(2) is unconstitutionally broad. However, in considering 

whether the Commission committed reversible error in its construction of, and exercise of discretion 

in applying, the statute, it is appropriate for the Court to consider these principles in gauging the 

propriety of the Commission's reluctance to engage in an overly Liberal interpretation and exercise of 

the discretion conferred upon it by SDCL 49-41B-22(2). This circumspect exercise of discretion is 

supported by the only case to reach the Supreme Court involving a permit proceeding under SDCL 

Ch. 49-41B, by the statutes governing air quality regulation in South Dakota, by the most recent 

expression regarding regulation of COz emissions by the Legislature and by a recent decision of the 

Federal Courts dealing with carbon dioxide regulation. 

First, in Application of Nebraska Public Power District for a Permit to Construct and 

Operate the Proposed Mandan Nominal 500 KV Transmission Facility, 354 N.W. 2d 713 (S.D. 

1984), the Court very narrowly construed the definition of "construction" in SDCL 49-41B-24 to 

reverse a Commission imposed condition regarding tower design and very narrowly construed the 

discretion vested in the Commission regarding such a mundane matter as topsoil handling and 

restoration. This decision does not support the view that the Commission is to expansively interpret 

and exercise its discretion under the statute. 



Second, the statutes enacted by the Legislature to govern air quality regulation s~zpport the 

Commission's measured interpretation and exercise of what discretion it may have under SDCL 49- 

41B-22 to not, in effect, impose a de facto prohibition on construction of COz emitting facilities in 

the absence of a more explicit legislative delegation. First, the authority to regulate air emissions in 

this state has been delegated to the Department of Environment and Natural Resources and Board of 

Minerals and Environment (DENR). SDCL 1-40-24; Ch. 34A-1. Pursuant to this delegation the 

DENR has promulgated a comprehensive program of air quality regulation and emissions source 

permitting. ARSD Art. 74:36. This program dovetails with the US.  Environmental Protection 

Agency's (EPA) air emissions control programs. In addition, and importantly, the Legislature has 

made its policy choice perfectly clear with respect to the.regulatory philosophy and limits on its 

delegation under SDCL Chs. 1-40 and 34A-1. SDCL 1-40-4.1 provides as follows: 

No rule that has been promulgated pursuant to Title 34A, 45, 46, or 46A may be 
more stringent than any corresponding federal law, rule, or regulation governing an 
essentially similar subject or issue. 

As noted above, EPA has not promulgated any regulations at this point governing carbon dioxide 

emissions. Not surprisingly then, neither has the DENR. It is difficult to imagine how the 

Commission could be held to have abused its discretion in electing not to engage in ad hoc carbon 

dioxide emissions regulation given this statutory and regulatory fi-amework. Although the above 

cited environmental statutes and rules (or the intentional absence thereof) and the doctrine ofprimary 

jurisdiction may not, strictly speaking, be applicable here, the Commission's deference to the clearly 

evinced legislative and regulatory policy embodied in these enactments and to the expertise and 

primary administrative responsibility of EPA and DENR over air emissions clearly was not an abuse 

of discretion. 



Thirdly, the most recent expression by the Legislature on carbon dioxide emissions supports 

the Commission's exercise of discretion relative to C02 emissions in this case. In House Concurrent 

Resolution No. 1018 of the 2005 Legislative Session (see Appendix, Ex. C), the Legislature 

expressed its support to the South Dakota Delegation and the Congress for federal multi-emission 

reduction legislation. The final paragraph of the Resolution states as follows: 

BE IT FURTHER RESOLVED, that the South Dakota Legislature supports the Clear 
Skies Initiative if the final version does not contain carbon dioxide emission 
regulations or standards, and that the goal of carbon dioxide emission reductions 
instead be supported through research and encouraged on a voluntary basis. 

There is little doubt how the Legislature felt about C02 regulation less than two years ago. 

Lastly, the U.S. Court of Appeals holding in Mnssnchusetts v. Environmental Protection 

Agency, 41 5 F. 3d 50 (2005) supports the Commission's exercise of discretion in this case. In this 

case, the D.C. Circuit held that EPA did not abuse its discretion in electing to forego rulemalung to 

regulate emissions of C02 and other greenhouse gases. Among other factors pointed to by the Court 

was this: 

New motor vehicles are but one of many sources of greenhouse gas emissions; 
promulgating regulations under 8 202 would "result in an inefficient, piecemeal 
approach to the climate change issue." 68 Fed.Reg. at 52,93 1. 415 F. 3d at 58. 

The Commission is not, of course, engaged in a rulemaking in this proceeding. But it would seem to 

the Commission that if the agency of the United States government charged with regulation of 

emissions that "may reasonably be anticipated to endanger public health or welfare" did not abuse its 

discretion in not now initiating a rulemaking on C02, a fortiori, a state public utilities commission 

not charged with air quality regulation did not do so in an adjudicatory setting that is infinitely more 

"piecemeal" than an EPA emissions rulemaking involving vehicle emissions.' 

~assachusetts  v. EPA is currently on appeal to the United States Supreme Court. It is conceivable that the Supreme 
Court might disagree with the Court of Appeals and reverse its decision. The Commission would note in that regard that 



The evidence in this case demonstrated that Big Stone I1 will result in numerous significant 

air quality improvements. Findings 122-1 32; 194; 198. It will also result in more than a doubling of 

generation capacity at the site with either reduced or static emissions for almost all regulated 

pollutants and will generate at a significantly higher efficiency than existing generators and, hence 

emit less C02 per unit of output than the existing fleet of plants, including Big Stone Unit I. The 

Commission's Findings of Fact, including those relating to C02 emissions were not clearly 

erroneous, &d its decision was not characterized by error of law or an abuse of discretion and should 

be affirmed. 

C.. The issues of the cumulative effects of global C02 emissions and the 
"irreversibi1ity"of the global climate effects from Big Stone 11's C02 emissions are 
subsumed within the Commission's findings of fact and conclusions of law regarding 
C02 emissions and the preceding discussion in Section 1I.B of this argument. 

The issues Appellants raise regarding the cumulative effects of global C02 emissions and the 

irreversibility of the effects of Big Stone 11's C02 emissions on global climate are part and parcel of 

the argument regarding the Commission's treatment of C02 emissions that is dealt with in Section 

H.B. of this Brief. It again really boils down to whether this particular energy facility permitting 

proceeding is the proper forum for resolution of the global warming issue. The Commission 

concluded that it was not and limited its findings and conclusions to the effects of the Big Stone II 

facility itself. The Commission found and concluded that Big Stone II would not have a material 

effect on global C02 emissions and would not pose a serious threat to the environment. 

As far as Appellants' assertion that the Commission should have denied the permit because 

Applicants did not adequately address the cumulative carbon effects and their irreversibility in their 

such a decision ought not affect the conclusion in this case that the Commission did not abuse its discretion in taking the 
approach it did to global C02  emissions. The Commission is not an environmental regulatory agency and certainly not a 
federal agency having authority to set policy for the entire nation on C02. The Commission's approach to global C02 
emissions in this case would still be a proper exercise of its discretion under both the reasoning of the Circuit Court of 



application as provided in ARSD 20:10:22:13 or in their evidence, the Commission would submit 

that it made specific findings on anticipated cumulative COz emissions in the year 201 0, Big Stone 

11's expected emissions and the relative contribution Big Stone I1 would make to total U.S. and 

global anthropogenic emissions. The Commission further made findings on the absence of anational 

or a state policy or standards on COz emissions and the inappropriateness of the Commission holding 

a particular project in this state hostage to that absence of standards or policy. 

Lastly, the Commission would further submit that Appellants reliance on ARSD 20: 10:22: 13 

is misplaced. Appellants fail to include in their brief the last sentence of the rule which states: 

. . . The applicant shall provide a list of other major industrial facilities under 
regulation which may have an adverse effect on the environment as a result of their 
construction or operation in the transmission site, wind energy site, or siting area. 

This rule is bounded by rules that deal with very site-specific issues such as "Alternative Sites," 

ARSD 20: 10:22:12 and "Effect on Physical Environment," ARSD 20: 10:22:14. Eight rules later, air 

quality is expressly and separately dealt with in ARSD 20:10:22:21, which provides: 

20:10:22:21. Air quality. The applicant shall provide evidence that the proposed 
facility will comply with all air quality standards and regulations of any federal or 
state agency having jurisdiction and any variances permitted. 

The Commission would argue that ARSD 20: 10:22: 13 is intended to deal with the cumulative or 

synergistic effects of the proposed facility with other industrial facilities, including other power 

plants, in the siting area on plant, animal and human communities in the siting area and that general 

air quality issues are dealt with in ARSD 20: 10:22:21. This is not to say that air quality issues might 

not be appropriately considered under ARSD 20:10:22:13 where cumulative or synergistic effects 

could be expected in the siting area. For example, that issue was dealt with extensively and 

appropriately at the hearing with respect to local mercury deposition, with the evidence ultimately 

Appeals and for the other reasons set forth in this brief. 
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demonstrating that local mercury deposition should not be expected to increase and could even 

decrease following operation of Big Stone II due to the much more effective particulate filtration 

systems that will be installed at the combined Big Stone facilities in connection with Big Stone 11's 

construction. TR 573-591 

D. The Commission properly interpreted SDCL 49-41B-22(2), ineluding the 
meaning of the word "threat." 

Appellants argue in Section ID of their brief that the Commission improperly construed 

SDCL 49-41B-22(2) with respect to the meaning of the word "threat." Appellants argue that the 

correct construction is that if a facility has any potential whatsoever to contribute to environmental 

harm, the Commission must deny the permit. One must ask whether, taken at face value, Appellants' 

view of the statute would prevent the construction of anything at all in this state. This does not 

comport with the ordinary meaning of the word "threat." The American Heritage College dictionary 

contains the following definitions for "threat" as that term could be argued to be used in SDCL 49- 

41B-22(2): 

. . . 2. An indication of impending danger or harm. 3. One that is regarded as a 
possible danger; a menace. 

The Commission contends that the distinction urged by Appellants between the "threat" of serious 

environmental injury and a finding of "actual" harm to the environment is artificial. Obviously, if 

one does not think something is likely to lead to actual harm, one will not consider it a threat. The 

Commission fiuther contends that its consideration ofthe evidence and its Findings ofFact regarding 

the "threat" to the global climate posed by Big Stone I1 comport with the term "threat" as that term is 

used in the statute. 

The second aspect of Appellants argument is that the Commission improperly subjected the 

term "threat" to a threshold analysis. This argument is flawed on two levels. First, the statute itself 



subjects the term "threat" to a qualitative threshold modifier, through the use of the phrase "of 

serious injury." This means not only that a significant probability of harm be demonstrable but also 

that the harm caused by the facility will be serious. The evidence did not demonstrate that either of 

these was present for Big Stone II. 

Second, this argument of Appellants again rests on the harm that global C02 emissions will 

cause in the form of global warming and the Commission's failure to attribute the entirety of global 

greenhouse gas emissions and their potential effects on climate to Big Stone II. The Commission 

would submit this is in reality merely a reiteration of the argument that Appellants made in Section 

II.B. 1. of their Brief that a facility that emits any COz at all inay not be granted a permit under our 

statute because global greenhouse gas emissions may pose a threat to the environment. As discussed 

above in Section II.B., however, this kind of sweeping policy decision is not within the scope ofwhat 

the Commission is called upon to decide in an adjudication under SDCL Ch. 49-41B. 

E. The Commission did not balance the "threat" posed by Big Stone 11's C 0 2  
emissions against the economic benefits of the project. 

The Findings of Fact and Conclusions of Law in the decision regarding the environmental 

effects of Big Stone II and, in particular, those ffom the facility's C02  emissions, do not reflect a 

balancing of these effects against the economic benefits of the project. This does not mean that the 

Commission did not consider economic and social evidence and make findings of fact and 

conclusions of law regarding these matters in rendering its decision. Of course it did. One only need 

take a cursory glance at SDCL 49-41B-22 to b o w  why. While Appellants' appeal foclnses on the 

one particular environmental issue of concern to them, the fact is that the statute and the 

Commission's rules implementing it also deal explicitly with "the social and economic condition of 

inhabitants," the "welfare of the inhabitants" and "the orderly development of the region." 



There is absolutely nothing, however, in the Commission's Findings regarding C02 

emissions reflecting a balancing of potential harm from Big Stone IIYs carbon emissions and 

economic gain fiom the project. Rather, as has been discussed at length in Section 1I.B. of this Brief, 

the Commission's Findings deal with the amount of C02 emissions to be anticipated from the plant, 

the total emissions fiom other sources expected at or near the time of its construction and operation, 

the magnitude of the facility's emissions in comparison to national and global emissions, the 

efficiency of the plant and its relationship to carbon emissions and the current state of regulation, or 

rather the lack thereof, of CO2. The Commission does not here address whether such a balancing 

might ever be appropriate because the Decision rendered by the Commission simply does not place 

that issue before the Court in this appeal. 

CONCLUSION 

For the reasons stated above, the Commission respectfi~lly requests the Court to 

a f h  its Final Decision and Order in Docket EL05-022. 

Dated this 5th day of January, 2007. 
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APPENDIX, EX- A 

BEFORE THE PUBLIC UTILITIES COMMISSION 
OF THE STATE OF SOUTH DAKOTA 

IN THE MATTER OF THE APPLICATION BY ) FINAL DEClSlON AND 
OTTER TAIL POWER COMPANY ON BEHALF ) ORDER; NOTICE OF ENTRY 
OF BIG STONE II CO-OWNERS FOR' AN ) 
ENERGY CONVERSION FACILITY PERMIT ) EL05-022 
FOR THE CONSTRUCTION OF THE BIG ) 
STONE ll PROJECT 1 

PROCEDURAL HISTORY 

On November 8, 2004, Otter Tail Corporation dlbla Otter Tail Power Company ("OTP"), on behalf of 
Central Minnesota Municipal Power Agency ("CMMPA), Great River Energy ("GRE), Heartland Consumers 
Power District ("HCPD"), Montana-Dakota Utilities Co., a Division of MDU Resources Group, Inc. ("MDU"), 
Southern Minnesota Municipal Power Agency ("SMMPA), and Western Minnesota Municipal PowerAgency 
("WMMPA") through Missouri River Energy Services ("MRES") (collectively, "Applicants") submitted to the 
South Dakota Public Utilities Commission ("Commission") a notice of intent to submit an application for permit 
to construct an energy conversion facility pursuantto SDCL 49-41 8-5. The proposed energy conversion facility 
is a nominal 600 MW coal-fired electric generating facility and associated facilities, which the Project co- 
owners have named Big Stone II, to be located adjacent to the existing Big Stone Plant Unit I in Grant County, 
South Dakota ("Big Stone II" or the "Project"). The proposed site is located East of Milbank and Northwest of 
Big Stone City, in Grant County, South Dakota. On December 10, 2004, the Commission entered an Order 
Designating Affected Area and Local Review Committee in Docket EL04-034. On July 21, 2005, Applicants 
submitted to the Commission an application for a permit to construct an energy conversion facility for Big 
Stone Unit II. 

On July 28, 2005, 'the Commission electronically transmitted notice of the filing to interested 
individuals and entities. The notice, however, inadvertently omitted mentioning the intervention date. On 
August 5,2005, the Commission electronically transmitted an amended notice which included an intervention 
deadline of September 18,2005. On August 18,2005, the Commission electronically transmitted and posted 
to its web page an Errata Notice for Amended Weekly Filings setting forth the correct intervention deadline of 
September 19,2005 in accordance with ARSD 20:l O:22:4O. On August 18,2005, the Commission issued an 
Order Assessing Filing Fee establishing a fee amount pursuant to SDCL49-41 B-12 of not to exceed $700,000 
with an initial deposit of $8,000, and issued a Notice of Application; Order for and Notice of Public Input 
Hearing; Notice of Opportunity to Apply for Party Status giving notice of a public input hearing to be held on the 
Project on September 13,2005, in Milbank. Notice of the Public lnput Hearing was published in the Milbank 
Valley Shopper, Sisseton Courier and Watertown' Public Opinion. On September 13, 2005, the Public lnput 
Hearing was held as scheduled in Milbank, South Dakota, and was attended by approximately 50 people. 

On August 25, 2005, the Commission received a Petition to Intervene from Clean Water Action 
("Clean Water"). On September 16,2005, the Commission received Applications for Party Status from South 
Dakota Chapter Sierra Club ("Sierra Club") and the Union of Concerned Scientists ("UCS"). On September 19, 
2005, the Commission received Applications for Party Status from Mary Jo Stueve ("Stueve"), Minnesotans for 
an Energy-Efficient Economy ("MEEE"), lzaak Walton League of America - Midwest Office ("lzaak Walton") 
and Minnesota Center for Environmental Advocacy ("MCEA) (MEEE, lzaak Walton, UCS and MCEA are 
referred to collectively as "Joint Intervenors"). At its September 27,2005, meeting, the Commission granted 
intervention to Clean Water, Sierra Club, UCS, Stueve, MEEE, lzaak Walton and MCEA. On February 16, 
2006, the Commission received a letter from Clean Water requesting that its Petition to Intervene be 
withdrawn. On March 16, 2006, the Commission granted an Order Granting Withdrawal of Intervention to 
Clean Water. On May 19,2006, the Commission received a Stipulation requesting withdrawal of intervention 



from Sierra Club. On June 5, 2006, the Commission issued an Order Granting Stipulation forwithdrawal of 
Intervention to Sierra Club. 

On September 20, 2005, the Commission received a letter and proposal from the Local Review 
Committee requesting funds to employ consultants to assist the Local Review Committee in carrying out the 
Committee's responsibilities, and on October 4, 2005, at its regularly scheduled meeting, the Commission 
voted unanimously to grant the Local Review Committee's request to hire consultants and to provide $47,950 
for this purpose. 

On November 28, 2005, the Commission received a Motion for Pre-Hearing Conference from 
Applicants. On December 2, 2005, a telephonic pre-hearing conference was held among counsel for the 
parties and the Commission's Counsel. On January 18, 2006, the Commission issued a Scheduling and 
Procedural Order. On February 23, 2006, Applicants filed a Motion to Clarify Scheduling and Procedural 
Order. On March 1, 2006, a second pre-hearing conference was held telephonically among counsel for the 
parties and Commission Counsel. On March 22,2006, Applicants filed a letter suggesting changes to certain 
scheduling and procedural stipulations reached by the parties at the pre-hearing conference. On March 31, 
2006, the Commission issued its Second Scheduling and Procedural.Order, canceling the original procedural 
schedule, establishing a revised procedural schedule and making certain additional procedural rulings. On 
May 8, 2006, Joint lntervenors filed a Motion to Compel Discovery and to Extend Deadline for lntervenor 
Testimony. On May 12, 2006, Applicants and Joint lntervenors filed a Joint Motion and Stipulation to Amend 
Second Scheduling and Procedural Order, in which Joint lntervenors agreed to withdraw their Motion to 
Compel, Applicants agreed to respond to Joint Intervenors' discovery request IR 17, and Applicants and Joint 
lntervenors agreed to certain modifications of the procedural schedule in the Second Scheduling and 
Procedural Order to provide additional time for the filing of certain Joint lntervenor testimony responsive to the 
information provided by Applicants' response to IR 17. On May 19, 2006, the Commission issued a Third 
Scheduling and Procedural Order incorporating these stipulations. 

In response to requests from the public, the Commission scheduled a second public comment hearing 
. pursuant to ARSD 20:10:01:15.06 in conjunction with the formal evidentiary hearing and issued a Fourth 

Scheduling and Procedural Order on June 22,2006, giving notice of the time, place and purpose of the public 
input hearing. The public comment hearing was held as scheduled on the evening of June 29,2006, at the 
Capitol Building in Pierre and was attended by approximately 20 people. 

In accordance with the Scheduling and Procedural Orders in this case, all parties filed pre-filed 
testimony. The formal evidentiary hearing was held as scheduled on June 26- 29,2006, in Room 412 of the 
Capitol Building. On July 8,2006, Stueve filed a Petition for Dismissal and accompanying Notice. Briefs were 
submitted by all parties on July 9, 2006, Proposed Findings of Fact, Conclusions of Law and Decision were 
submitted by Applicants and Joint lntervenors on July 9, 2006, and a Request for Specific Findings was 
submitted by Stueve on July 9,2006- On July 10,2006, Applicants submitted Amended Proposed Findings of 
Fact, Conclusions of Law and Decision. Oral argument was heard by the Commission on July 11, 2006. 

On July 10,2006, the Commission issued a Fifth Scheduling and Procedural Order to accommodate a 
Commissioner scheduling conflict, changing the time for Commission action on July 14,2006, from 10:30 AM. 
to 11 :30 A.M. 

The Commission rulings on Applicants' Amended Proposed Findings of Fact, Joint Intervenors 
Proposed Findings of Fact and Stueve's Proposed Findings of Fact are set forth on Attachment A, which is 
incorporated herein by reference. 

Having considered the evidence of record and applicable law, the Commission makes the following 
Findings of Fact, Conclusions of Law and Decision: 



FINDINGS OF FACT 

?.O APPLICANTS 

1. The application is made by Otter Tail Corporation, d/b/a Otter Tail Power Company ("OTP") 
for itself and on behalf of the following: Central Minnesota Municipal Power Agency ("CMMPA); Great River 
Energy ("GREW); Heartland Consumers Power District ("HCPD"); Montana-Dakota Utilities Co, a Division of 
Montana-Dakota Resources Group, Inc. ("Montana-Dakota"); Southern Minnesota Municipal Power Agency 
("SMMPA"); and Western Minnesota Municipal Power Agency ("WMMPA) through Missouri River Energy 
Services ("MRES"). (See Application, App. Ex 54; App. Ex. 8, pp. 3-4). (Hereinafter collectively referred to as 
the "Applicants"). The Applicants' proposed ownership and operation of the Big Stone Unit II is governed by 
participation and operating agreements. App. Ex. 8, p. 4. 

2. CMMPA is a joint action agency that was created and incorporated as a municipal corporation 
and a political subdivision of the State of Minnesota. It is a municipal power agency that supplies wholesale 
electric service to its municipal utility members who are responsible for serving the retail needs of its 
customers. There are fourteen municipal members of CMMPA. App. Ex. 6, pp. 2-3; HTr223-24. CMMPA has 
a five percent ownership interest in Big Stone Unit 11. App. Ex. 6, p. 10; App. Ex. 8, pp. 3-4. 

3. GRE is a non-profit generation and transmission cooperative which provides wholesale 
electric service to its 28 owner-members, serving approximately 666,000 retail member customers located 
primarily in Minnesota. App. Ex. 2, pp. 2-3. GRE has a 19.3% ownership interest in Big Stone Unit II. App. 
Ex. 8, pp. 3-4. 

4. HCPD is a political subdivision and public corporation of South Dakota serving as a wholesale 
powersupplier. App. Ex. 4, p. 2; App. Ex. 15, p. 6; HTr237. HCPD is a consumer power district regulated by 
the statutory and administrative rules of the State of South Dakota. Id. HCPD has a statutory obligation to 
provide electric power and energy to the people of South Dakota, economically and rel.iably. SDCL 49-37-3.1. 
HCPD is required to forecast its needs and determine the best way to meet those needs. Id. HCPD serves 
municipalities in South Dakota, Minnesota, and lowa, including three South Dakota state agencies, the 
University of South Dakota, South Dakota State University, and one South Dakota rural electric cooperative. 
HTr 171-172. HCPD has a 4.2% ownership interest in Big Stone Unit 11. App. Ex. 8, pp. 3-4. 

5. Montana-Dakota is an investor-owned electric utility company that operates an integrated 
electric system in portions of Montana, North Dakota and South Dakota. It is a division of Montana-Dakota 
Resources Group, Inc., a publicly traded corporation. App. Ex. 11, p. 11; App. Ex. 7, pp. 1, 3). Montana- 
Dakota has a 19.3% ownership interest in Big Stone Unit 11. App. Ex. 7, p. 6; App. Ex. 8, pp. 3-4. 

6. OTP is an investor-owned electric utility providing electric and energy services to more than 
l28,OOO retail customers in Minnesota, North Dakota and South Dakota. Half of OTP's customers live in rural 
communities with populations of less than 200. App. Ex. 1, pp. 4,7. OTP serves 423 communities, ranging in 
size from 200 to approximately 10,000 residents. HTr 29. It has a 19.33% ownership interest in Big Stone 
Unit 11. App. Ex. 1, p. 10; App. Ex. 8, pp. 3-4. 

7. SMMPA is a non-profit municipal corporation and political subdivision of the State of 
Minnesota. It provides wholesale electric service to its 18-member municipal utilities, and serves indirectly 
approximately 215,000 persons. App. Ex. 5, pp. 2-3. It has a 7.833% ownership interest in Big Stone Unit II. 
App. Ex. 5, p. 9; App. Ex. 8, pp. 3-4. 

8. WMMPA is a municipal corporation and political subdivision of the State of Minnesota 
providing acquisition and ownership of power supply and transmission projects to 23 member municipal 
utilities, 22 of which are also members of MRES. App. Ex. 3, pp. 2-4. MRES is a not-for-profit joint action 
agency providing wholesale supplemental power service to its 60 member municipal electric utilities in South 
Dakota, Minnesota, North Dakota and lowa. App. Ex. 3, pp. 4-5; App. Ex. 14, p. 12. The average population 



of member communities is 4,100 persons. Id. The total number of members served is approximately 
120,000. Id. WMMPA, through MRES, has a 25% ownership interest in Big Stone Unit II. App. Ex. 5, p. 9; 
App.Ex.3,p.Il;App.Ex.8,pp.3-4. 

9. The Commission has jurisdiction to regulate the retail rates of only two of the Applicants: 
OTP and ~ontana-Dakota. HTr 759. The remaining Applicants are not subject to rate regulation in any state. 
Instead, as a cooperative utility (GRE), oras municipal utilities (MRES, SMMPA, CMMPA and HCPD), each is 
self-regulating - i.e., each establishes its own rates. App. Ex. 29, pp. 4-6; App. Ex. 41, p. 8; App. Ex. 39, p. 2, 
HTr 760. 

10. On October 4,2005, the Commission granted the following parties intervenor status: MEEE; 
lsaak Walton; UCS; MCEA; Sierra Club; Clean Water, and Stueve. 

11. The Commission's Staff ("Staff") is also a full-party participant in the case. 

12. Clean Water withdrew as a party pursuant to a letter submitted to the Commission dated 
February. 14,2006. On May 18,2006, Intervenor Sierra Club and the Applicants executed a written stipulation 
providing for the withdrawal of Intervenor Sierra Club in this matter. Notice of the Stipulation and Withdrawal 
was given to all the parties on May 19, 2006. The stipulation was approved at: the Commission meeting held 
May 23, 2006, and the Order granting Sierra Club's request to withdraw was entered June 5, 2006. 

3.0 PROCEDURAL FINDINGS 

13, The Western Area Power Administration held Federal EIS scoping hearings in Milbank, South 
Dakota, and Morris, Granite Falls, and Benson, Minnesota, on June 13, 14, 15, and 16, 2005, respectively. 

14. On July 21, 2005, Mark Rolfes of OTP, on behalf of the Applicants, signed and fled the 
Application with the Commission. 

15. Pursuant to SDCL 49-41B-6, the Commission formed the Local Review Committee ("LRC"). 
LRC convened meetings during the fall of 2005. The LRC drafted a Report, which was filed with the 
Commission on or about December 20, 2005. Following a review of the LRC Report, the Applicants 
commissioned additional studies and hired a consultant pursuant to the Commission Order. The Report of the 
LRC was admitted into the record at the Hearing as App. Ex. 68. 

16. A public input hearing was held on September 13, 2005, in Milbank, South Dakota. Fifteen 
persons provided testimony. Approximately fifty members of the public were in attendance. App. Ex. 73. 

17. Substantial written discovery was exchanged. Applicants answered more than 500 discovery 
requests and made available more than 47,000 pages of documents. Applicants submitted more than 2,000 
pages of testimony and exhibits. HTr 555. 

18. The following testimony was pre-filed: 

A. Applicants' March 15, 2006 Direct Testimony: 

Larry Anderson, SMMPA, Senior Planner/Economist, App. Ex. 13 
Dick Edenstrom, First District, Executive Director, App. Ex. 27 
David Gaige, Burns & McDonnell, Senior Project Manager Environmental Studies and Permitting, 

App. Ex. 22 
David Geschwind, SMMPA, Senior Planner/Economist, Director of Operations and Chief Operating 

Officer, App. Ex. 5 



Stephen Gosoroski, Burns & McDonnell, Project Manager, App. Ex. 24 
Terry Graumann, OTP, Manager of Environmental Services, App. Ex. 16 . 

Jeffrey Greig, Bums 8 McDonnell, General Manager of the Business & Technology Services Division 
(corrected filing on June 16, 2006), App. Ex. 23 

Kiah Harris, Burns & McDonnell, Project Manager Business &Technology Services Division, App. Ex. 
25 

Janelle Johnson, OTP, Senior Financial Planner, App. Ex. 28 
Daniel Jones, Barr Engineering, App. Ex. 17 
Anne Ketz, 106 Group, President and Technical Director, App. Ex. 21 
John Knofczynski, HCPD, Manager of Engineering, App. Ex. 15 
Peter Koegel, MAPPCOR, Project Manager, App. Ex. 9 
Richard Lancaster, GRE, Vice President Generation, App. Ex. 2 
John Lee, Barr Engineering, Vice President, App. Ex. 18 
Mike McDowell, HCPD, General Manager and Chief Executive Officer, App. Ex. 4 
Bryan Morlock, OTP, Manager of Resource Planning, App. Ex. 10 
Hoa Nguyen, Montana-Dakota, Power Supply Coordinator, App. Ex. 11 
Tina Pint, Barr Engineering, Geologist/Hydrogeologist, App. Ex. 19 
Mark Rolfes, OTP, Project Manager for Big Stone Unit II, App. Ex. 8 
Andrew J. Skoglund, Barr Engineering, Acoustical Engineer, App. Ex. 20 
Andrea L. Stomberg, Montana-Dakota, Vice President Electric Supply, App. Ex. 7 
Randall Stuefen, University of South Dakota, Professor Emeritus, App. Ex. 26 
Stephen Thompson, Central Minnesota Municipal Company, Chief Operating Officer, App. Ex. 6 
Gerald Tielke, MRES, Operations Manager, App. Ex. 14 
Ward Uggerud, OTP, Senior Vice President, App. Ex. 1 
Raymond Wahle, MRES, Director Power Supply and Operations, App. Ex. 3 

B. Commission Staffs May 19, 2006 Direct Testimony: 

Olesya Denney, Staff Ex. 1 
Michael K. Madden, Staff Ex. 2 

C. Joint Intervenors' May 19,2006 Direct Testimony: 

Marshall R. Goldberg, MRG &Associates, Joint Intervenors' Ex. 3 
Eric Hausrnan, Synapse Energy Economics, Inc., Joint Intervenors' Ex. 2 
David Schlissel and Anna Sommer, Synapse Energy Economics, Inc., Joint ltitervenors' Ex. 1, 

(corrected testimony filed on May 26,2006), Joint Intervenors' Ex. 4 

D. May 19, 2006 Prefiled Testimony of Mary Jo Stueve: 

Mary Jo Stueve, pro se, Intervenor Stueve Ex. 1 

E. Applicants' June 9,2006 Rebuttal Testimony: 

Robert Brautovich, App. Ex. 35 
Terry Graumann, App. Ex. 34 
Thomas Hewson, Jr., App. Ex. 30 
Daniel Jones, App. Ex. 37 
Daniel E. Klein (corrected filing on June 19, 2006), App. Ex. 31 
Richard R. Lancaster, App. Ex. 39 
John Lee, App. Ex. 36 
Bryan Morlock, App. Ex. 32 
Mark Rolfes, App. Ex. 33 
Andrew Skoglund, App. Ex. 38 



Randall Stuefen, App. Ex. 40 
Ward Uggerud, App. Ex. 29 
Raymond Wahle, App. Ex. 41 

F. Joint Intervenors' June 9, 2006 Rebuttal Testimony: 

David Schlissel and Anna Sommer, Joint Intervenors' Ex. 5 

G. Applicants' June 16, 2006 Rebuttal Testimony: 

Robert Davis, App. Ex. 47 
Jeffrey Greig, App. Ex. 51 
Thomas Hewson, App. Ex. 52 
Bryan Morlock, App. Ex. 42 

H. Commission Staffs June 19,2006 Surrebuttal Testimony: 

Olesya Denney, Staff Ex. 3 

1. Joint Intervenors' Sur-rebuttal Testimony: 

Ezra Hausman. (June 20, 2006), Joint Intervenors' Ex. 7 
David Schlissel and Anna Sommer (June 22, 2006), Joint Intervenors' Ex. 6 

19. Testimony at the June 26-30, 2006 hearing was given by the following individuals: 

Ward Uggerud 
Mark Rolfes 
Terry Graumann 
Raymond Wahle 
Michael McDowell 
Jerry Tielke 
Steve Thompson 
John Knofczynski 
John Lee 
Andrew Skoglund 

Randall Stuefen 
Robert Brautovich 
Jeffrey Greig 
Stephen Gosoroski 
Kiah Harris 
Peter Koegel 
Bryan Morlock 
Stan Selander 
Larry Anderson 
David Gaige 

Hoa Nguyen 
Robert Davis 
Daniel Klein 
Thomas Hewson 
Mary Jo Stueve 
Michael Madden 
Olyesa Denney 
Marshall Goldberg 
David Schlissel 
Anna Somrner 

20. Pursuant to agreement of the parties, the testimony for the following witnesses was received 
into the record without cross-examination: Richard Lancaster, Andrea Stomberg, David Geschwind, Tina Pint, 
K. Anne Ketz, Janelle Johnson, Dick Edenstrom, Daniel Jones and Ezra Hausrnan. 

21. Public input and comments were also heard by the Commission on Thursday, June 29,2006, 
in Pierre, South Dakota, with approximately 20 members of the public in attendance and 12 persons appearing 
to personally provide comments. HTr 558. 

4.0 APPLICABLE REGULATIONS AND STATUTES 

22. The following Administrative Rules of South Dakota ("ARSD") are applicable: ARSD 
20:10:22:01 through ARSD 20:10:22:33, ARSD 20:10:22:36, ARSD 20:10:22:39 and ARSD 20:10:22:40. 

23. The following South Dakota Codified Laws ("SDCL") are applicable: SDCL 49-41 B-1,4941 B- 
2, 49-41 8-4 through 49-41 B-17,49-41 B-17.1, 49-41 B-19 through 49-41 B-22, and 49-41 B-24. 



5.0 NAME OF OWNER AND MANAGER 

24. CMMPA, GRE, HCPD, Montana-Dakota, OTP, SMMPA, and WMMPAwill own Big Stone Unit 
II as tenants-in-common. App. Ex. 8, pp. 3-4. Management of the facility will be by OTP. App. Ex. 8, p. 4. 

25. Each of the Applicants will be responsible forfinancing its respective ownership interest in the 
unit in a manner unique to each owner. App. Ex. 1-7. 

6.0 PURPOSE OF FACILITY 

26. Big Stone Unit II is a proposed coal-fired electric generating facility and associated facilities 
intended to provide approximately 600 MW of baseload energy for the seven participating owners in a low- 
cost, environmentally responsible manner. App. Ex. 8, p. 4. The energy from the facility is intended to serve 
the Applicants' retail and wholesale native load customers. App. Ex. 8, p. 4. The majority of the consumers 
live in South Dakota, North Dakota, Minnesota, Iowa, Montana, and Wisconsin. App. Ex. 5, p. 2; App. Ex. 15, 
pp. 7, 12; App. Ex. 9, pp. 2-3; App. Ex. 2, pp. 2, 18; App. Ex. 4, pp. 6, 16; App. Ex. 6, pp. 3-4; App. Ex. 1, pp. 
4, 7. The facility is expected to produce 4.6 million MW hrs of electricity per year. App. Ex. 8, p. 11. 

27. As a baseload plant, Big Stone Unit I1 is expected to be dispatchable, available for generation 
24 hours a day, seven days a week. As a dispatchable resource, Big Stone Unit I1 can be controlled to match 
the Applicants' customers' energy needs. App. Ex. 8, p. 8. 

7.0 ESTIMATED COST 

28. The estimated construction cost for Big Stone Unit II is in excess of $1 billion in 201 I dollars. 
As Applicants approach a more defined design stage, refined cost estimates will be prepared. App. Ex. 8, p. 
6. It is anticipated that construction costs for Big Stone Unit II will be subject to overall trends for steel, 
concrete, and other construction commodities. HTr. p. 89. 

8.0 DEMAND FOR FACILITY 

Regional Needs 

29. MAPP is a voluntary association of electric utilities and other electric industry participants in 
the Upper Midwest and others that was organized in 1972 for the purpose of pooling generation and 
transmission to promote efficiency and reliability. App. Ex. 9, pp. 2-3. MAPP can meet its Reserve Capability 
Obligation for the next five years. However, by the summer of 201 1, the MAPP-US region is projected to have 
a capacity deficit of approximately 219 MW even if Big Stone Unit II is constructed. Without Big Stone Unit II, 
the MAPP-US region will have a capacity deficit of approximately 819 MW by201 1, and 2400 MW by 2014. In 
order to meet its forecasted Reserve Capacity Obligation, MAPP members will need to build generation, 
purchase additional capacity, andlor reduce their demand growth. App. Ex. 9, p. 5. 

30. . MAPP-US has 7,900 MW of generation fueled by oil and natural gas. Such units have 
relatively high production costs, and are among the last in the power pool to be called upon to run. App. Ex. 
50, p. 2. 

31. MAPP-US had significant installed capacity margins during the 1980s. These margins have 
been declining since then, due to ongoing load growth in the region. Reserve margins were maintained at 
adequate levels during the 1990s, primarily through the addition of new, natural gas-fired capacity. Continuing 
load growth will result in inadequate generation capacity by 201 I, unless additional resources are added. App. 
Ex. 50, p. 3. 



32. MAPP-Canada projects a 1,383 MW surplus in the summer season of 201 I. Of that amount, 
Manitoba Hydro Electric Board (MHEB) represents the lion's share at 1,350 MW. Saskatchewan Power (SP) 
represents the balance of 33 MW. App. Ex. 50, p. 4. 

33. MAPP-Canada projects a 1,200 MW surplus in the 201 112012 winter season. Of that amount, 
MHEB represents 1380 MW. SP represents the balance: a net capacity deficit of 180 MW in that season. 
App. Ex. 50, p. 4. 

34. Similar to the situation of MAPP-US, a portion of the capacity surpluses in MAPP-Canada is 
fired by high-cost oil and natural gas generation resources. The availability of such surpluses is limited by 
transmission constraints, the energy-based rather than capacity-based makeup of the MHEB system, and the 
unwillingness or inability of utilities in Canada to sell any surpluses to utilities in the United States. App. Ex. 
50, p. 5. 

Applicants' Needs 

35. Each of the Applicants presented evidence of a forecasted need for the additional baseload 
capacity and energy that Big Stone Unit I1 is designed to provide. Each Applicant has performed detailed 
resource planning studies that demonstrate such need. Based on these studies, the Applicants have 
projected that they need the following baseload energy and capacity by the 201 1 timeframe: 

Applicant Baseload Need in 
2001 (MW) 

CMMPA 60 
GRE 150 
HCPD 30 
Montana-Dakota 126 
MRES' 200 
OTP 120 
SMMPA - 100 

Totals 786 

Proposed Share in 
Big Stone I1 (MW) 

30 
116 
25 

116 
150 
116 
47 - 

600 
Note: 
m u d e s  Hutchinson, Minnesota. 

OTP 

36. OTP's en&gy requirements are forecast to steadily increase from the present through 2014 
and beyond. Over the 10-year period shown from 2005-2014, OTP's energy needs are projected to grow at 
an average annual rate of 1.6%. OTP experiences summer season capacity deficits beginning in 2006 with 
the expiration of a 50 MW capacity and energy contract coupled with the expiration of a seasonal "diversity" 
agreement under which OTP was providing 75 MW of summer capacity to another regional utility. The net 
effect of these two transactions ending is a deficit of 5 MW in 2006. This deficit increases each year due to 
system load growth, and then takes another increase in 2010 to 116 MW with the expiration of a second 50 
MW contract. Continued forecast load growth results in a projected capacity deficit of 173 MW by 2014. App. 
Ex. 10, p. 7; App. Ex. 54. 

37. OTP conducts extensive integrated resource planning. OTP uses capacity expansion 
software to develop a series of optimized resource plans. The utility's entire system (i.e., Minnesota, North 
Dakota, and South Dakota) is modeled within the program, including the load forecast, existing generating and 
capacity transaction resources, all existing assets of the utility, and its financial structure. The model contains 
a detailed financial sub-model that calculates all financial parameters, tracks cash flow, and can issue new 
financings based on the need for capital to finance operations and construction. Available supply-side 



(including renewables) and demand-side alternatives are input to the model and the model is executed to 
select the optimized resource plan for the given scenario. App. Ex. 10, p. 4. 

38. Based on OTP's resource planning, Big Stone Unit I1 is shown to be a least cost baseload 
resource for the OTP system. OTP's planning efforts also identified optimal levels of conservation (e.g., 
specific demand-side management programs) and renewable generation resources that should also be added 
to the OTP resource portfolio, in addition to its proposed share of Big Stone Unit II. App. Ex. 10, p. 11, 

MRES 

39. The 2006 summer peak demand for the MRES member cities is forecasted at 818 MW, of 
which MRES will be responsible for 41 8 MW plus 15% planning reserves, or480 MW. The MRES forecasts 
estimate that member total demand will grow annually by an average of I .aa% between 2006 and 2010, and by 
an average of 1.5% between 2010 and 2020. By 201 1, MRES will have an expected shortfall of 8 MW of 
generation capacity, increasing to 230 MW by 2020. App. Ex. 44, p. 3. 

40. MRES has a Power Purchase Agreement with its municipal utility member Hutchinson, 
Minnesota (HUC) under which MRES has an obligation to sell, and HUC to purchase, 40 MW of capacity and 
related energy from the Big Stone Unit II. App. Ex. 44, p. 2. . 

41. MRES performs integrated resource planning, including the use of a sophisticated capacity 
expansion software tool which performs a combined analysis of forecasted energy requirements, demand-side 
management programs, and supply-side generation capability (including renewables) to determine how 
projected energy requirements are going to be best met in the future. The results of MRES' capacity 
expansion integrated resource planning confirms that 150 MW of the Big Stone Unit II project is a least-cost 
alternative for MRES, including the 40 MW needed to serve the HUC PPA. App. Ex. 44, pp. 10-12. 

GRE 

42. GRE forecasts that from 2004-2023 its demand will increase an average of approximately 96 
MW per year. During the same period, GREforecasts its energy requirements will increase by an average of 
approximately 337,500 MWh per year. App. Ex. 2, p. 12-13, including App. Ex. 2-D and 2-E; App. Ex. 54, 
Tables 3-3 and 3-4. 

43. Based on GRE's continued strong load growth and the expiration of several purchase 
contracts, GRE will experience a capacity deficit of approximately 680 MW in 201 1. App. Ex. 2, p. 11. 

44. GRE conducts extensive integrated resource planning, including the use of sophisticated 
computer models to determine the correct, cost-effective combinations of DSM, renewables and other 
resources to be used to meet its customers' needs. Those resource-planning techniques have recently been 
expanded to include a capacity expansion optimization model as another planning tool used to confirm the 
need for Big Stone Unit 11. The results of that analyses determined that a baseload resource such as Big 
Stone Unit II is projected to be needed in 201 1 and to be least cost. App. Ex. 14, p. 13; App. Ex. 44. 

MDU 

45. Montana-Dakota's forecasts show that its energy use is growing at an average annual rate of 
1.3% over the next ten years. Montana-Dakota's energy requirements are forecast to be approximately 2,440 
gigawatt hours (GWh) in 2006,2,650 GWh in 201 1 and 2,744 GWh in 2016. The compounded average rate 
for energy requirements is I .O percent per year. Montana-Dakota's most recent forecast shows capacity 
deficits beginning in 201 1 (1 01 MW) and increasing steadily through 2021 (164 MW). App. Ex. 11, p. 8; ~ p p .  
EX. I I -C. 



46. Montana-Dakota experiences a capacity deficit in 201 1 of 101 MW, and the capacity deficits 
increase to 134 MW in 2016 and 164 MW by the summer of 2021. The deficits are largely caused by the 2006 
expiration of a 66.4 MW baseload purchase agreementwith Basin Electric Power Cooperative and increases 
in annual peak demand that grows at a rate of 1.1% per year. App. Ex. 11, p. 9. 

47. Montana-Dakota undertakes extensive integrated resource planning efforts, including the use 
of sophisticated capacity expansion analysis that compares supply-side resources (including renewable 
resources) on a comparative basis with demand-side resources. The result of this analysis, along with 
Montana-Dakota's.exercise of prudent management decisions regarding the high cost of natural gas, shows 
that Montana-Dakota's proposed share in Big Stone Unit II is projected to be its least-cost alternative. App. 
EX. 11, pp. 10-11. 

48. While Montana-Dakota's resource planning shows that its proposed 116 MW share of Big 
Stone Unit II in 201 1 meets its needs, the evidence also shows that Montana-Dakota could justify another 10 
MW. First, additional capacity would provide an incremental level of risk management to cover load forecast 
uncertainty, future resource uncertainty, and the potential for extreme weather conditions, thereby improving 
system reliability. In addition, ten additional megawatts would satisfy its customers' demand for capacity and 
energy requirements through 2015, thereby.delaying the need for its next resource addition for another two 
years. App. Ex. 48, p.7. 

SMMPA 

49. SMMPA forecasts energy growth of 2.4% of its members over the next decade. The evidence 
shows that energy use in 2004 was 2,943,972 MWhr, and increases to 3,637,903 MWhr by 2014 and 
4,037,580 MWhr by 2020. SMMPA forecasts annual demand growth of approximately 1.2% over the next 
decade. SMMPA's forecasted demand was 536 MW in 2005 and increases steadily to 640 MW by 2020. 
App. Ex. 13, p. 4. 

50.  enga engages in sophisticated integrated resource planning, including the use of capacity 
expansion software modeling tools to forecast and plan the future power and energy resources necessary to 
meet its members' obligations. The modeling tools used by SMMPA are designed to evaluate integrated 
resource plans, independent power producers, avoided costs, and plant life management programs. These 
tools also have modules developed to specifically accommodate the integration of demand-side-management 
options and to facilitate the development of environmental compliance plans. App. Ex. 13, p. 3. 

51. Because natural gas prices continue to climb, SMMPA's most recent analyses showed that a 
1 OD MW share of a pulverized coal plant in 201 1 is its least-cost alternative. A 50 MW share of a pulverized 
coal plant would be its second-best plan followed by a 50 MW, gas-fired alternative. Thus, SMMPA's 
proposed 47 MW participation in Big Stone Unit II is a least-cost option for its customers, combined with its 
plans for certain defined amounts of conservation and renewables. App. Ex. 45, p. 8. 

CMMPA 

52. Net energy for load and peak demands for CMMPA members participating in the project are 
projected to grow at annual growth rates of approximately 1.5 percent over the twenty year period from 2006 
through 2025. Primarily following the forecast trends for major economic indicators used to develop the 
forecast, load growth rates for the CMMPA members are projected to decline over time, with growth rates of 
approximately 1.6 percent over the first decade of the forecast period (2006 through 2015), declining to 
approximately 1.4 percent over the second decade of the forecast period (2016 through 2025). The annual 
coincident peak demand of the CMMPA members is projected to be 177 MW by the summer of 201 I (the 
summer immediately following the anticipated commercial operating date for the Big Stone Unit 11). App. Ex. 
47, p. 4. 



53. Assuming a 15 percent MAPP planning reserve margin is applied to the forecast of coincident 
peak demands for the CMMPA members, CMMPA is first in need of capacity additions in 2008. Capacity 
deficiencies in 2008 are projected to be rather small (less than 2 MW), and capacity needs are projected to 
increase only slightly in 2009 as certain purchase power contracts are set to expire and other planned 
resources are scheduled to come online. However by 201 I, without the addition of the CMMPA members' 
share of Big Stone Unit II, the reserve margin for CMMPA is projected to fall below 10 percent. Capacity 
needs are projected to grow by an average of 3.5 MW per year thereafter. By 2025, if no capacity other than 
currently planned amounts are added, CMMPA would need approximately 58 MW of capacity additions. 

54. CMMPA employed a sophisticated capacity expansion analysis as part of its resource 
planning efforts. The resource expansion analysis was performed using a generation and demand-side 
planning optimization analysis software package, which employs a dynamic programming optimization 
technique combined with a convolution generation dispatch process to approximate the operation of 
generating resources and power purchases and sales for electric utilities. Through this dynamic optimization 
process, the software tool explores all potential generation expansion plans that can be produced from a given 
set of resource alternatives and identifies the best candidate plans based on the planning objectives identified 
by CMMPA. Based on that analysis, a resource expansion plan consisting of the planned 30 MW of the Big 
Stone Unit II in 201 1, plus an additional 10 MW of installed wind capacity in 201 I, followed by 10 MW of 
supercritical pulverized coal capacity installed every two to three years beginning in 2019, was found to be the 
least-cost potential resource expansion plan. App. Ex. 47, p. 7-8. 

HCPD 

55. HCPD is projecting peak demand in 2006 of 118 MW. This forecast grows to 157 MW in 
2008 (or 39 MW higher than as originally indicated in the Application), and 152 MW by 2021 (45 MW higher 
than as originally indicated in the Application). HCPD forecasts energy growth of 725,443 MWhr in 2006, 
growing to 876,257 MWhr by 2021. App. Ex. 49, p. 8; App. Ex. 49-B. 

56. HCPD's proposed 25 MW share of Big Stone Unit 11 in 201 1 is a least cost option for HCPD. 
The evidence also shows that HCPD's needs could justify another five MW. First, the additional capacity 
would provide an additional, incremental level of risk management to cover forecast uncertainty, future 
resource uncertainty, and the potential for extreme weather conditions. Second, HCPD revised forecast 
shows total growth at approximately four to five 5 MW per year in the 2001-to-201 3 time period. As a result, a 
larger share in Big Stone Unit II would satisfy its customers' demand for baseload capacity and energy 
requirements for an additional one or two years, and thereby help HCPD delay the need for its next baseload 
resource addition. App. Ex. 15, p. 6; App. 49, p. 11. 

ConservationIDemand-Side Management 

57. The Applicants have extensive plans for conservation and demand-side management (DSM) 
programs and renewables, in addition to the resource additions related to their respective shares of the Big 
Stone Unit II. Each has performed detailed, system-level studies of these resources, and as a result each is 
proposing a combination of DSM and renewables and Big Stone Unit II to round out its resource portfolios. 
App. Ex. 42, p. 2. 

58. The Applicants have enacted significant DSM measures. Their plans include accomplishment 
of significantly more DSM in future years, in addition to Big Stone Unit II. Taken together, as of 2005 the 
Applicants have collectively reduced peak demand by approximately 560 MW, or the equivalent of a large-size 
generating plant, and reduced energy consumption by about 370 GWh per year. Together, over the nextfew 
years, the Applicants plan to reduce peak demand by an additional 240 MW, and reduce energy consumption 
by an additional 780 GWh per year, compared to 2005 levels. App. Ex. 42, p. 12. 



OTP 

59. OTP is committed to DSM and conservation. Approximately 13% or more of its capacity 
needs are expected to come from conservation and DSM measures. App. Ex. 10, p. 10. The projected 
incremental annual DSM energy savings in OTP's preferred resource plan over the 2006-2019 planning 
period, which also includes its share of Big Stone Unit ll, are typically in the 8,000,000 kwh  to 9,000,000 kwh 
range. As a comparison, OTP expects to receive approximately 900,000,000 kwh  annually from its 11 6 MW 
share of Big Stone Unit II. Achieving the level of energy and demand savings necessary to replace the annual 
energy and capacity the company expects to receive from Big Stone Unit II is not practical or economically 
viable. App. Ex. 10, pp. 10-1 1. 

MRES 

60. MRES and its members have enacted significant DSM measures. The MRES resource plan 
includes the accomplishment of a significant amount of new DSM in future years, in addition to Big Stone Unit 
II. DSM and conservation efforts among MRES members have reduced generation capacity requirements by 
approximately 57 MW as of 2005. App. Ex. 44, p. 4. 

61. MRES has modeled potential DSM additions to allow the capacity expansion software to 
analyze the direct impact of various levels of additional DSM on supply-side choices, in order to allow DSM to 
compete directly against supply-side (including renewables) resources in,developing the optimal resource mix. 
According to the results of recent DSM studies undertaken by MRES, up to 82 MW of additional cost-effective 
DSM appears to be least cost, in addition to its participation in Big Stone Unit II. MRES' analysis also shows 
that HUC will benefit from additional DSM programs, though it does not offset its need for its share of Big 
Stone Unit II through its PPA with MRES. App. Ex. 44, pp. 10-13. 

GRE 

62. Conservation is an active part of GRE's planning efforts. Taken together, GRE's DSM efforts 
have reduced peak demand by approximately 369 MW, and reduced energy consumption by 169 GWh as of 
2005. App. Ex. 43, p. 2. GRE plans to reduce demand by an additional 35 MW and to reduce energy 
consumption by an additional 59 GWh by2007. App. Ex. 43, p. 3. GRE's DSM effort, along with its members, 
while significant, does not offset its need for its share of Big Stone Unit II. 

MDU 

63. As a tool to evaluate and determine the available and most cost-effective demand-side 
management programs applicable to MDU's system, demand-side analysis is an integral part of MDU's 
integrated resource planning process. Using the ratepayer impact and societal tests, DSM evaluation is 
performed for MDU's residential and commercial sectors. App. Ex. 48, p. 3. 

64. MDU has implemented additional DSM measures that will result in 8.1 MW of demand 
savings by 2010, resulting in energy savings of 0.13% of energy requirements. MDU plans to implement an 
additional 6.5 MW of demand-side management and conservation measures during the 2006-2010 time 
period. These programs will result in approximately 38,000 MWh savings. Despite these demand and energy 
reduction goals, MDU's resource planning analysis nevertheless indicates that its share of Big Stone Unit II is 
reasonable. App. Ex. 48, p. 2, 8-9. 

SMMPA 

65. SMMPA and its members have made significant investment in load management and 
conservation programs. The DSM program budget for SMMPA and its members is typically between $3 
million and $3.5 million annually, which represents 2% of its members' aggregate gross operating revenue. 
The total DSM savings achieved from SMMPA1s members in 2003, and 2004 alone was approximately28 MW 



and 13,416 MWhr, and 32 MW and 19,407 MWhr, respectively. SMMPA continues to look for, evaluate and 
add new conservation initiatives. Such DSM efforts will be effective in reducing the size and/or delaying the 
timing of additional SMMPA resources. SMMPA's DSM resources are important in deferring the investment in 
new generation facilities, including Big Stone Unit 11, but they are not a replacement. App. Ex. 13, pp. 7-8. 

CMMPA 

66. In the past, CMMPA has had no direct control over the development and implementation of 
the DSM and energy conservation programs of its members as the members are individually responsible for 
demand-side management and conservation programs. Nonetheless, CMMPA has assisted and encouraged 
its members to establish the reporting of the effects of the various DSM and conservation programs. CMMPA 
is currently developing an integrated load management system for its members. App. Ex. 46, p. 3. 

67. CMMPA did evaluate incremental demand-side programs against the lowest cost of the 
generating resource expansion cases (the addition of 30 MW of Big Stone Unit I I  capacity in 201 1 along with 
10 MW of wind capacity 201 1 and future additions of coal capacity). The results of this analysis reveal, 
however, that the average cost per demand and energy reduction resulting from the CMMPA member DSM 
programs is higher than the marginal avoided costs of generation production and capacity. These results 
indicate that the existing demand-side programs of the CMMPA members cause higher total and average 
operating costs for the members than would otherwise occur if the members implemented no demand-side 
programs and that any increase in funding and implementation of the current demand-side programs of the 
members would not be cost-effective. App. Ex. 47, pp. 10-1 1. 

HCPD 

68. HCPD, a s  a supplemental wholesale power supplier, works with its wholesale customers to 
promote demand-side management programs and conservation. It assists its municipal customers in the 
evaluation and development of many conservation and load management programs. Each of HCPD's 
municipal customers is responsible for monitoring the effectiveness and accomplishments of its individual 
energy conservation efficiency programs and reporting those efforts to HCPD. App. Ex. 15, p. 6. In 2005, 
HCPD.estimates that it reduced its peak demand by 7 MW, and reduced its energy consumption by 90 MWh. 
HCPD will continue to work with its customers to encourage more efficient use of their electric supply through 
load management efforts. App. Ex. 49, p. 3. 

Renewables 

69. Collectively, the Applicants are pursuing a significant amount of renewable energy projects in 
addition to the Big Stone Unit I 1  Project. Taken together, as of 2005 the Applicants are already producing or 
purchasing more than 740 GWh per year from a variety of renewable resources. In addition, the Applicants 
plan to install or purchase an additional 2,170 GWh per year of renewable energy over the next few years. 
Putting the total 2,910 GWh per year of existing and planned renewables efforts of the Applicants in 
perspective, although it will come from a variety of renewable sources, it is equivalent to more than 950 MW of 
wind machines operating at a 35% annual capacity factor. App. Ex. 42, p. 20. The Applicants have shown, 
however, that additional renewable generation is not a replacement for the baseload need to be provided by 
Big Stone Unit I I .  The Applicants will be pursuing Big Stone Unit I 1  and additional renewable generation 
projects. E.g. App. Ex. 42, Ex. 48, p. 4 Ex. 41, p. 7. 

70. Over the past few years, Otter Tail's resource mix has varied from 9% to 11 % renewable 
resources on an energy basis. On March 31,2006, OTP issued a Request-for-Proposals (RFP) for75 MW of 
additional renewable resources. OTP's resource plan calls for adding the equivalent of 11 0.5 MW of newwind 
generation by 2015. App. Ex. 42, p. 21. 



MRES 

71. MRES has existing renewable energy resources, and is planning significant renewable 
resource additions, including approximately 40 MW of new wind energy by 2020. App. Ex. 14, p. 10, 13-17. 

GRE 

72. GRE has made a significant commitment to renewable energy, particularly wind energy. 
GRE's 2005 renewable energy generation was 248,816 MWh, more than two times its Minnesota Renewable 
Energy Obligation goal for2005. GRE expects to have approximately 1.6 million MWh of renewable energy in 
its portfolio by 2020. App. Ex. 2, pp. 8, 14-1 5; App. Ex. 43, p. 4. 

SMMPA 

73. SMMPA already has under commitment approximately 8.5 MW of wind energy that is used to 
serve its customers. App. Ex. 13, p. 5. It has plans to add approximately 60 MW of wind energy by 2015. 
App. Ex. 45, p. 5. 

CMMPA 

74. CMMPA also is pursuing renewable energy projects. In 2005, CMMPA entered into three 
wind energy purchase agreements, which provide for the purchase of 6 MW beginning in 2005 and 16.25 MW 
beginning in 2006, for a total of 22.25 MW. In addition, the City of Blue Earth, a CMMPA member, has 
recently entered into an agreement for the purchase of 2.5 MW ofwind energy from a project developed by a 
local farmer. CMMPA is also active in the research of the potential use of landfill methane gas in the 
generation of electrical energy. It has been investigating a possible project at an operating landfill site. The 
project involves harnessing the potential energy benefits from the methane gas at the site, currently being 
flared to the atmosphere. The total output of the project would be between 2500 kW and 3000 kW. App. Ex. 
46, p. 5. 

HCPD 

75. . In 2005, the wind turbines at various customer sites produced 1,616 MWhr. HCPD is 
currently investigating the potential for additional wind energy developments. HCPD is negotiating for the 
output of a proposed wind development in central South Dakota in the minimum amount of 5MW. HCPD is 
also evaluating, in conjunction with several of its'customers, the addition of wind turbines adjacent to the 
customers' communities. HCPD is also evaluating a landfill gas generatorwith one of its customers. App. Ex. 
49, p. 4. 

Consequences of Delay 

76. Any delay in construction of Big Stone Unit II could have significant negative consequences 
for the Applicants, the region, and ultimately the consuming public. App. Ex. 5, p. 8; App. Ex. 25, p. 2; App. 
Ex.15,p.7;App.Ex.2,p.18;App.Ex.4,p.8;App.Ex.lO,p.17;App.Ex.11,pp.9,1l;App.Ex.3,p.13. It 
increases the probability of inadequate regional generation capability and causes a reduction in the reliability of 
the Applicants' systems and the regional electrical supply system. Id. 

77. If Big Stone Unit II does not become operational, the owners have scarce alternative 
resources from which to obtain energy, they are faced with increased risk and cost, and there is no single next 
best resource alternative or other baseload project from which to obtain the needed energy. App. Ex. 5, p. 8; 
App. Ex. 25, p, 2; App. Ex. 15, p. 7; App. Ex. 2, p. 18; App. Ex. 4, p. 8; App. Ex. 10, p. 17; App. Ex. 11, pp. 9, 
11; ~ p p .  Ex. 3, p. 13. Intervenors have not proposed an alternative to provide baseload capacity through 
natural gas or oil instead of coal. HTr 534. Intervenors have not suggested any specific alternative to Big 



Stone Unit 11, and are not specifically recommending any windlgas combination as  an alternative to Big Stone 
Unit 11. HTr 747-48. 

78. If Big Stone Unit I I  is not built, and a higher-cost alternative powersource used instead, there 
would be higher costs for electricity to the consumers, and this in turn would lead to less disposable income for 
those consumers to meet other household needs and cause adverse impacts on South Dakota residents in 
terms of health, safety, welfare, and employment. App. Ex. 31, pp. 34-36. Applicants have a demand for Big 
Stone Unit I I ,  despite current reserves, conservation and DSM programs and renewables. 

9.0 GENERAL SITE DESCRIPTION 

79. Big Stone Unit I I  will be constructed adjacent to the existing Big Stone Unit I ,  on approximately 
3,200 acres located in Grant County, South Dakota, east of Milbank, South Dakota, approximately two miles 
west-northwest of Big Stone City, South Dakota, and two miles from the Minnesota border. MR 6. The facility 
will be accessible from U.S. Highway 12 at Big Stone City via State Highway 109 and County Road 34 (144th 
Street) and from U.S. Highway 12 via County Road 4 and 484th Avenue. App. Ex. 54, p. 2 and Ex. 1-3; App. 
Ex. 8, p. 6. 

80. The site is situated in a relatively flat to gently rolling landscape comprising agricultural fields 
interspersed with small emergent wetlands. App. Ex. 17, p. 11. There are no large metropolitan areas 
nearby. App. Ex. 53, Table ES-4, p. ES-21. 

81. Big Stone I sits on 2,200 acres. App. Ex. 8, p. 9. 1,200 acres are available for Big Stone Unit 
11, with an existing option to purchase an additional 625 acres. App. Ex. 27, p. 20. For Big Stone Unit I I ,  an 
additional 530 acres of land will be taken permanently, with an additional 90 acres to be taken out for the 
construction phase; the land to be taken is primarily agricultural land. Current and future agricultural land use 
issues arising from the proposed construction and operation of Big Stone Unit I 1  is remote. App. Ex. 29, p. 20. 

10.0 ALTERNATIVE SITES 

82. Criteria used for site selection included location (e.g., presence in North Dakota, South 
Dakota or Minnesota, away from residents, recreation and parks, etc.); available infrastructure (e.g., rail, 
transmission lines, water); and environmental impact. App. Ex. 8, pp. 6 -7. 

83. Thirty-eight (38) initial alternative sites were considered; these sites were located in South 
Dakota, North Dakota and Minnesota, which is consistent with the Applicants' service territories. App. Ex. 8, 
pp. 6-7; HTr 86. Thirty of these sites were eliminated due to lack of available water supply or nearby 
residential development, leaving eight sites that were evaluated in more detail. Id. Of these eight sites, two 
were further eliminated due to nearby residences and development. App. Ex. 8, p. 7. 

84. Weighted criteria were used to rank the remaining six sites. App. Ex. 8, p. 8. The criteria 
included air impacts, water supply, environmental considerations, fuel supply, transmission availability, 
highway access, land availability and staff. App. Ex. 8, p. 8; App. Ex. 54, Application, Table 3-5. Generally, 
water supply, fuel lines, and transmission were each given a weight of 20%; environmental issues and air 
quality specifically were each given 15%; and other factors, such as highway access were given 10%. App. 
Ex. 8, p. 8. 

85. The Big Stone site ranked highest. App. Ex. 8, p. 8. The Big Stone site received the highest 
weighted score, due primarily to the availability of existing infrastructure, such as water structures, rail spur, 
staff and waste disposal. App. Ex. 2, pp. 6-7; App. Ex. 7, pp. 8-9; App. Ex. 26, p. 8. In addition, area 
residents are already familiarwith the construction and operation of a power plant, having lived with Big Stone 
Unit I for more than 30 years. App. Ex. 8, p. 8. Location at this site allows for a common.wet scrubber to be 
used by Big Stone Units I and 11. App. Ex. 8, pp. 8, 11. 



86. The other five sites were rejected due to considerations, such as location to wildlife refuges, 
insufficient existing transmission lines or water supply, higher population density and location to lignite fields. 
App. Ex. 54, Application, pp. 63-65. 

87. The process by which the site was selected was reasonable, and Applicants' determination 
that the Big Stone site is the best site for them on which to locate the proposed facility is reasonable. 

11.0 ENVIRONMENTAL INFORMATION 

88. The Applicants have described the existing environment and the potential environmental 
effects of Big Stone Unit I1 in detail in the Application and in their testimony. The Applicants hired Barr 
Engineering to assist in the preparation of the Application. B a r  conducted site surveys and reviewed available 
information and work product of other consultants hired by the Applicants. App. Exs. 17, 18,19,20,21,26, 27 
and 54. In addition, the potential environmental effects have been identified and considered in an 
Environmental Impact Statement being prepared by the Western Area Power Administration for the federal 
government, which was required due to the requestto interconnect to two Western Area Power Administration 
substations which thereby involves a major federal action significantly affecting the quality of human 
environment. App. Ex. 16, pp. 4-5; App. Ex. 53. The US. Department of Agriculture, Rural Utilities Service 
("RUS") and the US. Department of Defense, Army Corps of Engineers ("USACE) are both cooperating 
agencies for preparation of the EIS. On May 27,2005, notice of intent to develop an EIS was published. Id. 
On May 6,2006, the draft EIS was sent to the parties. App. Ex. 34, pp. 6i7. The draft EIS was published and 
made available to the public beginning on May 6, 2006. Id. Notices of the hearing were published in 12 
papers two times, and 6,000 mailings regarding notices were sent. Id. The draft federal EIS is a part of this 
administrative record, App. Ex. 53. Public hearings were held on the draft EIS on June 13-16, 2006, in Big 
Stone City, South Dakota, and Morris, Minnesota, Granite Falls, Minnesota, and Benson, Minnesota, 
respectively. A Record of Decision is expected from the Western Area Power Administration in December 
2006. App. Ex. 34, p. 6. 

89. The Applicants calculated through a narrative description the potential environmental effects 
from Big Stone Unit I1 consistent with past Commission practice. ARSD 20:10:22:13; App. Ex. 54, Section 4; 
App. EX. d6-22, 27, 30, 34, 36-38, 52. 

90. Assuming the Applicants comply with the environmental conditions of this decision and permit 
and the air quality, water quality, solid waste and water appropriation permits which Applicants must obtain in 
order to construct and operate the facility, no serious long-term effects to the environment or to health have 
been demonstrated as probable of occurrence from operation of Big Stone Unit II. 

12.0 EFFECT ON PHYSICAL ENVIRONMENT 

91. The Big Stone II Project area is situated in a relatively flat to gently rolling landscape 
comprising agricultural fields interspersed with small emergent wetlands. The existing Big Stone Plant Unit I is 
situated on an area developed for industrial use, and includes one large artificial cooling pond, an evaporation 
pond, a holding pond, and several smaller impoundments. Southeast of the plant, the Whetstone River 
meanders eastward to the Minnesota River. Immediately adjacent to the Whetstone River, the topography 
changes abruptly to steep 50 to 60-foot embankments. App. Ex. 54, at Section 4.1.1. 

92. The Applicants provided a topographical map of the local area at 1 .O foot contours. App. Ex. 
54. 

93. Construction of the Big Stone II facilitywill result in the conversion of additional land into active 
industrial use. Approximately 500 acres, mostly in existing cropland, will be converted to an open makeup 
storage pond. Another 30 acres will be converted to a cooling tower blowdown pond. Grading for the new 
plant structure and cooling tower within the existing Big Stone Plant Unit I site will not appreciably alter the 
existing topography. App. Ex. 54, at Section 4.1 .I. 



94. The overall indirect or cumulative geological characteristics do not require any constraints on 
the construction and operation of Big Stone Unit 11. App. Ex. 19, p. 4. Big Stone Unit II will not have an 
adverse impact relating to the geology in the region. App. Ex. 19, p. 2. 

95. There are no economically valuable mineral deposits within the project boundaries. App. Ex. 
54, p. 82. 

96. Sixteen land use types exist in the project area. Crop and grassland consist of over 80% of 
the area. The remaining uses include industrial, woodland and wetlands. Construction of the plant will take 
place primarily on grassland. Ponds and the construction laydown area and parking will be constructed mainly 
in row crop and pasture lands. Some of the soils on the project site are classified as farmland soil; excavation 
will occur in areas that are primarily farmland soil. Big Stone Unit II will not have a detrimental effect on the 
soil. App. Ex. 22, p. 13. 

97. An erosion and sedimentation analysis regarding construction and operation was done. A 
moderate-to-low erosion factorwas determined. After construction, stabilization methods will be employed to 
prevent erosion from wind and water. App. Ex. 17, p. 7. 

98. No seismic risks, subsidence potential, or slope instability exists in the siting area. Some 
grading will be done, but it will not appreciably alter the existing topography or create instability. App. Ex. 54, 
p. 83. 

13.0 HYDROLOGY 

99. Water for Big Stone Unit II will come from Big Stone Lake. App. Ex. 18, p. 8. Pumps will 
deliver water through an existing underground pipeline to ponds on the Big Stone property. Storage ponds will 
be created that have sufficient capacity to operate both Big Stone Units I and II during most drought conditions 
without recharging onsite storage from Big Stone Lake. Over a 70-year period, Big Stone Lake is expected to 
be impacted, on average, 2.5 inches. App. Ex. 18, pp. 8-9; App. Ex. 36, pp. 3-7; HTi286-87. 

100. Changes in drainage patterns due to the project will primarily be related to the construction of 
the makeup storage pond. The makeup storage pond will alter local surface water drainage patterns because 
of its size and configuration. However, this alteration is not expected to have deleterious impacts on local 
surface drainage. The makeup storage pond simply alters the route of the drainage. App. Ex. 17, p. 3. 

101. Makeup water will be withdrawn from Big Stone Lake in compliance with permits and when 
the lake is at acceptable levels. App. Ex. 16, p. 14; App. Ex. 18, pp. 8-9. The additional makeup water will 
come from extended operation time of the existing pumps with no increase in the withdrawal rate. The impact 
on Big Stone Lake will be infrequent, and adverse affects on the lake are not expected to be significant. App. 
Ex. 18, pp. 10-1 I. The Applicants may rely on the use of groundwater during construction of Big Stone Unit It 
and may consider groundwater sources for water supply during periods of extended drought. HTr 273. In the 
absence of an alternative water supply in periods of extended drought, it is possible the plant could not be 
operated. HTr 273. 

102. Three wetlands will be directly impacted during project construction. App. Ex. 17, p. 11. 
Alternatives to completely avoiding the wetlands are not feasible. App. Ex. 17, p. 11. The proposed 
construction reflects the most practicable alternative to minimize the impacts to wetlands. App. Ex. 17, p. 11. 
Indirect impacts to wetlands will also occur, however, the risk of harm is low, cumulative impacts on wetlands 
is minimal, and management and monitoring will be undertaken. Mitigation efforts as directed by 
governmental agencies will be complied with. App. Ex. 17, p. 11-12. In addition, measures to contribute to 
mitigation will be undertaken such as restoration andlor enhancement of unaffected wetlands, establishment 
of new wetlands, and enhancement of existing wetlands. App. Ex. 17, p. 12. 



103. Big Stone Unit I1 will be required to comply with all hydrologic governmental standards. App. 
Ex. 17, p. 5. 

104. On or about March 16, 2006, the Applicants filed a permit with the South Dakota Water 
- Management Board to increase the appropriation of water under the existing permit. App. Ex. 36, p. 4. A 

hearing will be held on such application before the Water Board on or about July 12 and 13, 2006. App. Ex. 
34, pp. 7-8; Ex. 34-B; HTr 100, 11 8. 

14.0 LAND USE 

105. The existing Big Stone II Project area comprises sixteen land use types. The Application 
contains a map showing the various land use types, Application, Exhibit 4-1-1, and lists the types in Table 4-7. 
Existing land use is dominated by row crops, which account for over half of the total Project area. Grass- 
dominated land uses, including industrial grasslands, pastured areas and hayfrelds account for another third of 
the Project area. 

106. The Application also contains maps showing the cities, lakes, rivers, water supplies, 
cemeteries, historical places, housing, transportationlpublic, noise sensitive land use, adjacent facilities, major 
industries, surface water drainage, pasturelandlrangelandlhayland, crops, grassland, and nonrenewable 
resources. 

107. The construction of Big Stone II will take place primarily in existing industrial grassland areas. 
The cooling tower blowdown pond and the makeup storage pond will be constructed mainly in row crops and 
pasture lands, as will the construction laydown area and parking. App. Ex. 54, at Section 4.5.1. 

108. There are no significant impacts to land use associated with the Big stone Unit I\ Project. 

15.0 EFFECT ON TERRESTRIAL ECOSYSTEMS 

109. Big Stone Unit II will not have a detrimental effect on wildlife. App. Ex. 22, p. 13. Wildlife in 
the area consists primarily of game animals, songbirds, waterfowl and fur-bearers. App. Ex. 37, pp. 1-3. 
Three federally listed species that may occur in the project area include the Bald eagle, the Topeka shiner, 
and the western prairie fringed-orchid. App. Ex. 37, pp. 1-3. No adverse impact to these species is expected. 
App. EX. 37, pp. 1-3. 

110. On the Big Stone Unit II property, 24 vegetation cover types comprising 120 plant 
communities exist. 87% of the total vegetative cover is rated as low ecological quality. Most of the direct 
impacts to vegetation will affect the low ecological quality vegetation. Indirect impacts to vegetation may occur 
due to alteration of surface water drainage patterns and introduction of non-native invasive plant species to the 
area. Mitigation efforts will be undertaken to minimize vegetative impacts. App. Ex. 17, pp. 14-15. 
Construction and operation of Big Stone Unit I1 will have a minimal cumulative impact on vegetation in the 
area. App. Ex. 22, p. 13; App. Ex. 18, p. 11. 

16.0 EFFECT ON AQUATIC ECOSYSTEMS 

11 1. Big Stone Unit II will not result in either director indirect significant impacts to fish populations. 
App. Ex. 22, p. 13; App. Ex. 17, p. 12; App. Ex. 18, p. 15. Some impingement and entrainment may occur 
associated with water intake for cooling, however, a water intake structure and systems will be in place to 
reduce these occurrences to a minimum. App. Ex. 17, p. 12. 

112. In part because Big Stone Lake is now regulated and will after Big Stone Unit II goes on line 
continue to be regulated at a fixed elevation, no significant adverse effects on water bodies are expected-due 
to the water needs for the operation of the Big Stone Plant. App. Ex. 18, p. 10. 



17.0 LOCAL LAND USE CONTROLS 

113. A portion of the plant site in the vicinity of the makeup waterstorage pond will require rezoning 
from agricultural to industrial use. The Grant County Planning and Zoning Board and the Grant County 
Commission will review and consider the request for rezoning. The project will need a building permit from 
Grant County. App. Ex. 16, p. 21. 

114. Other than the one rezoning issue described above, Big Stone Unit I1 will be required to 
comply with existing zoning, building rules, regulations, and ordinances pursuant to the conditions of this 
order. 

18.0 WATERQUALITY 

11 5. The facility will be a zero liquid discharge facility so that no process water will discharge to the 
surface drainage network. Consequently, plant operations will have minor impact on the existing water quality 
of watersheds andlor streams. App. Ex. 17, p. 7. 

116. Big Stone Unit II includes a wet cooling system that involves a closed-loop circulating water 
system. Circulating water is used to condense steam, and the condensate is collected and returned to the 
boiler feed-water system. The warm water is then circulated through a cooling tower, which dissipates heat 
through evaporation. App. Ex. 16, p. 11. Small droplets of circulating water (drift) will be entrained within the 
cooling tower plume. App. Ex. 16, p. 11. Once cooled, the circulating water is returned to the condenser to 
complete the cooling circuit. Water for the cooling system will be supplied from the existing Big Stone I 
cooling pond. Makeup water for the cooling pond will be supplied from Big Stone Lake and the Minnesota 
River. App. Ex. 18, p. 9. To conserve fresh water, cooling pond waterwill be reused as makeup to the facility- 
cooling tower. App. Ex. 54, p. 30. 

117. Construction-related water quality impact will be limited and controlled by the implementation 
of best management practices ("BMPs") for soil erosion. The specific BMPs for the Big Stone II project will be 
.detailed in the Stormwater Pollution Prevention Plan that is part of the National Pollutant Discharge Elimination 
System Permit that is required prior to beginning construction. App. Ex. 18, p. 7. 

118. All.applicable water quality standards and regulations will be complied with, and necessary 
permits obtained. App. Ex. 17, pp. 5, 10; App. Ex. 18, p. 9. No significant adverse environmental impacts are 
expected relating to water, wetlands, aquifers or reservoirs. App. Ex. 17, pp. 3, 7, 8; App. Ex. 17, p. 9. 

19.0 AIR QUALITY 

119. The pollutants of concern that will be emitted by Big Stone Unit II include the following: sulfur 
dioxide (S02), nitrogen oxides (NOx), carbon monoxide (CO), particulate matter (PMI O), sulfuric acid mist 
(SAM), fluorides, mercury (Hg), volatile organic compounds (VOCs), lead, and carbon dioxide (C02). See, 
e.g., App. Ex. 16. 

120. S02, NOx, and PMIO are criteria pollutants, for which national ambient air quality standards 
have been established by the U.S. Environmental Protection Agency. There will be no violations of any 
national ambient air quality standards resulting from operation of Big Stone Unit II. See e.g. App. Ex. 22. 

121. The Applicants are required to obtain a permit from the South Dakota Department of 
Environmental and Natural Resources ("DENR) for operation of Big Stone Unit II. On or about July21,2005, 
the Applicants filed an application for a Prevention of Significant Deterioration ("PSD") air quality construction 
permit.. As part of 'that process, the DENR will ensure that Big Stone Unit II will comply with all applicable 
requirements, including Best Available Control Technology ("BACT"), New Source Performance Standards 
("NSPS"), acid rain, mercury, and Prevention of Significant Deterioration ("PSD") requirements. The DENR 
issued a draft permit on April 26,2006, and the public comment period ended on June 26, 2006. HTr 118. 



The Applicants have committed to comply with all applicable requirements established by the DENR, including 
the emission limits established for the various pollutants that will be emitted and all record keeping and 
reporting requirements. App. Ex. 16, 22, 34. 

122. The Applicants intend to install highly effective pollution control equipment to control 
emissions of pollutants into the atmosphere. One piece of control equipment is a wet flue gas desulfurization 
system (wet scrubber) that will capture sulfur dioxide emissions from both Unit I and Unit II. In addition, a 
pulse-jet fabric filter will be  installed to control particulate matter, including small particles less than 10 microns 
in size. The wet scrubber and the fabric filter will also remove some of the mercury in the exhaust gases. The 
Applicants will use fabric filters or passive dust control methods to control emissions of fugitive dust from 
material handling processes. App. Ex. 16, p. 10. 

123. The supercritical boiler that is planned for Unit 11 will use burners that produce low levels of 
nitrogen oxides and will employ a selective catalytic reduction ("SCR") emission control technology to further 
control emissions of nitrogen oxides from Unit II. App. Ex. 16, pp. 10-1 1. 

Sulfur Dioxide and Nitrogen Oxides 

124. The emissions of sulfur dioxide from Unit I and Unit II will be only 117 of what they are 
presently from Unit I because of the installation of the wet scrubber to control emissions from both units and 
the use of the SCR system on Unit II. HTr p. 118. 

125. Nitrogen oxide emissions from Unit I will be reduced through more aggressive operation of 
Unit 1's over-fire air system so that the sum total of nitrogen oxide emissions from Unit I and Unit II will be 
equal to or less than Unit 1's historical emissions. App. Ex. 16, p. 11. 

126. Due to the control equipment and technology that will be installed to control sulfur dioxide and 
nitrogen oxides, the net change in emission of these pollutants is below the level required for PSD review. 
App. Ex. 22, p. 4. 

Mercury 

127. Because mercury is a trace element in coal, there will be emissions of mercury from 
combustion of the coal. Elemental mercury that is emitted out the stack will travel great distances before 
being deposited. Mercury accumulates in fish, and various state governments have issued advisories 
regarding the eating of fish from lakes where mercury has been found. App. Ex. 53, EIS, pp. 4-8-4-1 0,4-26. 

128. The U.S. Environmental Protection Agency promulgated the Clean Air Mercury Rule in May 
2005. EPA established a New Source Performance Standard of 42 x 10-6 pounds of mercury per megawatt 
hour for new sub-bituminous coal-fired power plants. That standard was changed to 66 ~ ~ 1 0 - 6  pounds per 
megawatt hour in June 2006. This standard would allow Big Stone Unit I\ to emit 330 pounds per year at its 
anticipated capacity. App. Ex. 16, p. 12 and 22, p. 14. 

129. In the year 2004, Big Stone Unit 1 emitted 189 pounds of mercury into the atmosphere. In 
May 2006, the Applicants made a commitment to hold mercury emissions from both Unit I and Unit II 
combined to no more than 189 pounds per year, beginning three years after commercial operation of Unit II. 
Three years is a reasonable period of time to allow the Applicants to test and implement commercially 
available, technically feasible mercury control equipment. Even though electrical output from the Plant will 
increase by 130% over its current capacity, mercury emissions will not increase beyond the amount emitted 
during 2004 after the three-year testing and implementation period. App. Ex. 34, pp. 1-4 and Ex. 34A. 

130. The Clean Air Mercury Rule ("CAMR") also establishes an allocation of mercury emissions for 
each state in the country for the years 2010 and 2018. South Dakota's allocation is 144 pounds of mercury 
per year beginning in the year 2010. Utilities may comply with the allocation requirements by reducing 



emissions or by purchasing allowances. The Big Stone Applicants may be able to comply with the CAMR 
allowance limitation for South Dakota through installation of controls but, if necessary, it is expected that the 
Applicants will comply by purchasing allowances. The cost of obtaining these allowances cannot be 
determined at this time but will likely be in the millions of dollars per year. App. Ex. 34, pp. 1-4. 

131. The Applicants have a financial incentive to select the most environmentally economical Hg 
emission control in existence. Possible future technology will be created to further reduce Hg emissions; such 
technology is anticipated to have a low cost. HTr 108, 582-83. 

132. After the three year testing and implementation period, no additional impacts on the 
environment are expected from mercury emissions as a result of operation of Unit I1 because emissions of 
mercury will not exceed what is presently emifted from Unit I. 

Carbon Dioxide 

133. The combustion of fossil fuels including coal results in the formation of carbon dioxide. 
Carbon dioxide is a greenhouse gas. Big Stone Unit II is projected to emit 4.7 million tons of CO, per year. 
App. Ex. 53, p. 4-10- 4-1 1. Assuming an operating lifetime for Big Stone II of 50 years and no installation of 
CO, capture system, the plant will emit over 225 million tons of C02 before it closes. Ex. JI-2 at 26. 

134. The Energy Information Administration reports that anthropogenic carbon dioxide emissions in 
2010 are project to be 6,365 million metric tons in the United States alone. Worldwide, the projected 2010 
CO, emissions figure is 30,005 million metric tons. App. Ex. 29, p. 6. 

135. Based on projected annual emissions of4.7 million tons, Big Stone Unit II would increase U.S. 
emissions of carbon dioxide by approximately 0.0007, or seven-hundredths of one percent. As a result, the 
proposed Big Stone Unit I1 plant will not contribute materially to increases in the production of anthropogenic 
carbon dioxide. App. Ex. 29, p. 6. 

136. Big Stone Unit II will produce about 18% less C02 than other existing coal-fired plants 
because the super-critical boiler proposed here is more efficient than other forms of coal-fired technologies. 
App. Ex. 2, p. 7. 

20.0 RISK OF REGULATlONlENVlRONMENTAL COSTS 

137. Issues arose at the hearing as to whether costs should be imputed to the project for possible 
future regulation of C02 emissions. Neither federal government regulations nor South Dakota regulations 
have been established for C02 emissions. Minnesota has established environmental cost values for CO, 
emissions from electric generation, but these values do not apply to generation located outside of Minnesota. 
App. Ex. 30, p. 7, 5; App. Ex. 34, p. 2; HTr 737-39. It is speculative whether Congress or South Dakota will 
regulate Cop, and, if either does so, what the timing and stringency of those regulations will be. App. Ex. 30, 
p. 9; 19-20; HTr 89-90,523, 737-43. Quantifying the cost of future C02 regulations is therefore a speculative 
undertaking, and the evidence shows that only a small minority of states utilize quantified values to 
approximate the cost of future regulation. App. Ex. 30, p. 12. 

138. Evidence adduced at the hearing shows that only a few states have required CO, emission 
reductions from electric generators. A group of N.ortheastern states is currently examining such regulations; 
however, the cost of the program (projected CO2 allowance prices of $1-$3) is expected to be relatively 
modest. States either implementing or considering CO, reduction programs ge,nerally utilize far less coal 
generation than South Dakota (and the United States) as a percentage of their total electric generation 
portfolios. Such states also have higher electric rates than South Dakota. Hence, these states do not furnish 
a model for South Dakota for purposes of examining the C02 issue. App. Ex. 30, pp. 10-28. 



139. Evidence was also adduced at the hearing concerning various bills introduced in Congress 
that would regulate COz emissions. These bills do not furnish support for Intervenors' contention that there 
should be a cost imputed to Big Stone Unit II for future C02 regulation in an amount equal to $7.80-$30.50, 
with a mid-case range of $19.10 per ton. None of these bills passed either branch of Congress. One proposal 
that appeared to have the best chance of passing the Senate last year, but was never voted on, had a 
maximum "safety valve" allowance price cap of less than $6.36 per ton. Various planning numbers were 
discussed at the hearing in the $5-$6 range, and Minnesota has a CO, environmental cost value for use in 
electric generation resource planning of between $.35 and $3.64 for in-state generation. In any event, all 
reasonable planning numbers for possible future C02 regulation were substantially less than the Intervenors' 
$19.10 mid-case number, and none appeared to affect the cost-effectiveness of the Big Stone Unit II project 
as compared to alternatives. App. Ex. 30, pp. 4-28. 

21.0 TIME SCHEDULE 

140. At the present time, construction is scheduled to begin in the spring of 2007 after all 
necessary permits and approvals are obtained, with commercial operation targeted for the spring of 201 1. In 
mid-spring 2007, mobilization is scheduled to begin with support equipment being moved to the site. During 
the summer of 2007, site preparation and foundation installment will occur. Steel work will commence in early 
2008, followed by erection of the boiler and turbine in late 2008. In early 2009, construction of the balance of 
the plant equipment will commence. Installation of the boiler and turbine will be completed by early 2010. 
Checkout procedures will next occur, with the unit being operated first in mid-2010. Commission and 
checkout will be complete in late 2010, for commercial operation in spring 201 1. App. Ex. 8, pp. 9-10. 

22.0 COMMUNITY IMPACT 

141. No material adverse effects on cultural resources will occur from the construction and 
operation of Big Stone Unit I \ .  App. Ex. 29, pp. 8,18; HTr 268. Big Stone Unit \ I  will not impact areas of high 
archeological potential nor materially impact the adjacent area in terms of historical purposes. App. Ex. 21, 
pp. 9-1 0. White two nearby properties have architectural significance, no adverse effect as to these properties 
exists with the construction and operation of Big Stone Unit II. App. Ex. 21, pp. 14-1 5. Two nearby residences 
may be affected, but one resident is retiring and moving and the Applicants are in discussion with the other 
resident to purchase the land for a storage pond. HTr 101. 

142. No material adverse effect in terms of noise from Big Stone Unit II will occur. App. Ex. 21, p. 
14; App. Ex. 20, p. 3; App. Ex. 38, p. 2; HTr 293-94. Big Stone Unit II is not expected to create a discernable 
increase in noise. App. Ex. 38, p. 2. Moreover, due to the construction of Big Stone Unit 11, noise from 
operation of snow machines that have been the subject of complaints related to Big Stone I will be eliminated. 
App. Ex. 20, p. 3. 

143. The construction, operation and maintenance of Big Stone Unit II is not anticipated to have a 
significant adverse impact on land use orthe community. App. Ex. 27, pp. 3,9-21; App. Ex. 21, pp. 14, 14. It 
will not detract from the energy needs in the area nor on sanitary sewer systems. App. Ex. 27, p. 17; App. Ex. 
18, p. 15. Solid waste disposal will be managed during the construction and operation phase to not adversely 
affect the community or existing landfills. App. Ex. 27, p. 20. An increase in roadway and rail trafficwill occur, 
which can be accommodated without adverse impact. App. Ex. 27, pp. 11-12; App. Ex. 18, p. 16. Parking 
needs are not a significant concern. Sufficient health and educational services and facilities exist to 
accommodate such needs during the construction and operation phases of Big Stone Unit II. App. Ex. 27, pp. 
10-1 1; App. Ex. 18, pp. 17-1 8. Neither phase will create a drain on cultural or public safety resources. App. 
Ex. 27, pp. 14-16; JL 18. The influx of employees required can be absorbed by the surrounding communities. 
App. Ex. 17, p. 16. Housing needs can be met. App. Ex. 18, pp. 14-15. No significant adverse effect for any 
cultural resource, recreation, population or income of the primary communities will occur. App. Ex. 27, p. 20; 
App. Ex. 18, p. 18. The existing railway system is sufficient to mitigate any railway transportation concerns. 
App. Ex. 18, p. 17. 



144. The community and social impacts of Big Stone Unit II are expected to be positive and 
potential adverse effects to the community will be ameliorated through planned measures. App. Ex. 27, pp. 3, 
21; App. Ex. 18, p. 18. 

145. The Big Stone Unit l l  project has strong community support. App. Ex. 27, p. 21. Resolutions 
of Support have been passed by the City of Big Stone, County of Grant, City of Milbank, Milbank School 
District School Board, and the Upper Minnesota River Watershed District. App. Ex. 27, p. 21. 

146. Assuming the contingency construction housing plan is implemented as required in this 
decision, no significant adverse economic impacts are expected related to Big Stone Unit I\. Taxes assessed 
on Big Stone Unit II will significantly increase the tax revenue base of the State of South Dakota and the 
communities surrounding the facility, both during the construction phase and the operational phase of Big 
Stone Unit II. App. Ex. 21, p. 19; App. Ex. 28, p. 6. It is anticipated an additional $1 1 million in sales tax, use 
tax and contractor's excise tax will be realized by the State of South Dakota during the construction of Big 
Stone Unit ll. App. Ex. 28, pp. 5,6. The local economic impact is estimated, in 2008 dollars, at$672.8 million 
during construction; the State level is at $745.1 million. Long-term local economic impact is $3.6 million per 
year of new income in the four county area not including on-going contractor support for plant activities. App. 
Ex. 26, p. 8. Once operational, Big Stone Unit II will be paying around $4.7 million in annual property taxes, 
App. Ex. 28, p. 3, which may reduce the state aid required by the Milbank school district by about $1.4 million. 
$300 million of assessed value to the mill levy calculation is anticipated once Big Stone Unit ll is operational. 
Local property taxes should decrease as a result of Big Stone Unit II. App. Ex. 28, p. 6. 

147. No adverse impact on agriculture land use is expectkd, and any impact on such land is 
expected to be insignificant App. Ex. 27, p. 20. The construction and operation are not expected to have 
material adverse effects on construction and operations of other industries. App. Ex. 22, p. 12. 

148. There are no other major industrial facilities under regulation that may have an adverse affect 
on the environment as a result of the facility construction or operation. 

23.0 EMPLOYMENT ESTIMATES 

149. .During peak construction in 2008, the project is projected to employ 1,400 workers; this peak 
could last up to, but probably not exceed, one year. App. Ex. 27, pp. 9, 16; App. Ex. 26, pp. 5, 10; HTr 301. 
Anticipated construction labor hours approximate to 5.1 million hours, at a $21 1 million value. Local job 
growth is estimated at 2,550 positions for the construction phase, and 1,844 jobs in the surrounding 
communities; the average for each of the four construction years is 1,098. Id. The State benefit forjob growth 
is estimated at 2,550 jobs during construction and 2,291 jobs in the communities, with the average being 
1,210. Id. Job classifications include unskilled labor, skilled labor, technical and advanced technical. App. 
Ex. 27, p. 16. Numerous sectors will benefit from the construction, such as food, service, real estate, auto 
repair, and motor vehicle. App. Ex. 26, p. 1 I. It is expected that the local labor pool would supply a portion of 
the semi-skilled and skilled project labor personnel, utilizing unemployed, underemployed, and farmers in need 
of additional seasonal income. Big Stone Unit II will share operational staff with existing staff from Big Stone I. 
App. Ex. 8, pp. 8-9. Once operational, it is anticipated that an additional 35 full time employeeswill be added. 
App. Ex. 26, p. 10; App. Ex. 18, pp. 14-1 5. The added 35 employees are at a cost of $2.5 million per year, at 
2004 wage levels. App. Ex. 54, p. 11 5-1 16. 

24.0 FUTURE ADDITIONS AND MODIFICATIONS 

150. There are no future expansion plans for the proposed Big Stone Unit I1 or for construction of 
additional facilities. In the design of Big Stone Unit II, consideration is being given to allow for enough space 
between Unit I and Unit II to accommodate any future modifications that may be required because of changing 
regulations. At this time, there is no plan to make any modifications to Big Stone Unit 1, other than to re-route 
exhaust gases from Unit I to the common scrubber. App. Ex. 8, p. 10; App. Ex. 33. 



25.0 NATURE OF PROPOSED ENERGY CONVERSION SYSTEM 

151. The Big Stone Unit II project involves construction of a single pulverized coal-fired steam 
generator (boiler) with balanced-draft combustion and a single, reheat steam turbine. App. Ex. 54, p. 2. The 
unit will burn Powder River Basin sub-bituminous coal, the type of fuel currently used at Big Stone Unit I. App. 
Ex. 8, p. 5; App. Ex. 8, p. 2. Numbertwo fuel oil will be used for igniting the fuel on initial startup and for flame 
stabilization. "Opportunity fuels" such as wood or agricultural waste may also be burned, though in relatively 
small percentages to the overall fuel mix. App. Ex. 8, p. 12. The steam boiler will provide steam to a single 
steam turbine generator that converts mechanical energy of the steam turbine to electrical energy. A water- 
cooled steam condenser will accept the steam exhausted from the turbine. A circulating water system will 
supply cooling water from a wet cooling tower to the water-cooled steam condenser to dissipate the energy in 
the condensing steam. App. Ex. 54, p. 9. 

152. Electricity produced by the generator will be supplied to the 230 kV transmission system 
through a new generator step-up transformer and switching equipment. App. Ex. 54, p. 9. To accommodate 
'power and energy from Big Stone Unit 11, the Applicants are proposing to construct and operate two new high 
voltage transmission lines and associated facilities: a line from the Big Stone Plant to Morris, Minnesota, to be 
designed and operated at 230 kV; and a line from the Big Stone Plant to Granite Falls, Minnesota, to be 
designed at 345 kV, but initially operated at 230 kV. When connected with other planned upgrades to the bulk 
transmission system, the Big Stone - Granite Falls line will increase transfer capability by approximately I000 
MW beyond what is required for Big Stone Unit II, which will facilitate wind and other generation resourc.es. 
TR p. 32; App. Ex. I, p. 14; App. Ex. 2, p. 7; App. Ex. 53, pp. 2-44 through 2-53. 

153. Maintenance will consist of routine periodic, unscheduled and scheduled maintenance, 
primarily to occur on site. Annual outages for inspection of major equipment as well as major maintenance 
(i.e., every five years) is also expected. Onsite maintenance support will be supplied. App. Ex. 54, p. 38-39. 

26.0 PRODUCTS TO BE PRODUCED 

154. The burning of solid fuel will produce ash, a combustion by-product. The unit is being 
designed and the fuel is being selected with the expectation that the fly ash produced will be sold into the 
cement replacement market, thus yielding a valuable by-product. The waste from the wet scrubber will be a 
gypsum material. If a market can be found, this product may be sold into the wallboard manufacturing area. 
The remaining ash is expected to be land filled. App. Ex. 8, p. 11. 

27.0 FUEL TYPE USED 

155. The proposed fuel for Big Stone Unit I I  is sub-bituminous coal from the Powder River Basin in 
Wyoming and Montana. It is the same coal that is burned in Unit I. Analysis of the Unit I coal over the last five 
years shows a heat content of a minimum of 7,980 BTU per pound and a maximum of 9,500 BTU per pound. 
The Applicants have provided in the Application the expected chemical analysis of the coal. App. Ex. 8, p. 11; 
App. Ex. 54, pp. 16-17. 

28.0 PROPOSED PRIMARY AND SECONDARY FUEL SOURCES AND TRANSPORTATION 

156. Coal will be transported from the Powder River Basin to the site by unit trains by the 
Burlington Northern Santa Fe Railway ("BNSF"), which is the delivery system for Big Stone I. App. Ex. 8, pp. 
2, 8. Combined, the two units will require six-to-eight train deliveries weekly (approximately I 1  5 coal cars per 
delivery). App. Ex. 18, p. 17. 

157. The existing Big Stone I rail spur provides site access. App. Ex. 18, p. 17. The existing 
access spur begins at a turnout % mile southwest of Big Stone City; an overpass exists where the spur 
crosses 484th Avenue. No changes are anticipated to the rail spur. Construction to the loop on plant site will 



occur to provide space for the Big Stone Unit II turbine building and to accommodate deliveries and car 
storage. App. Ex. 8, p. 8; App. Ex. 18, p. 17; App. Ex. 54, pp. 17-19. 

158. BNSF recently experienced a shortage in railroad delivery service capability for coal 
transportation to Big Stone I and other plants in the Midwest. This was the first shortage because of fuel 
shortages experienced since Big Stone I became operational. App. Ex. 29, pp. 1-2; App. Ex. 35, p. 6. The 
BNSF has undertaken a significant capital expansion program to increase coal deliveries and improve 
reliability. App. Ex. 35, pp. 4-5; HTr 43, 314-15. HTr 316-17. In addition, the Big Stone I co-owners have 
leased a third train, which will increase reliability for the existing plant by 50%, and has increased stockpiling 
for the summer months. HTr 76-77, 96. No future coal delivery shortages are likely. Id. 

159. Changing the site location because of the recent coal delivery shortage would not create any 
significant benefit in terms of reliability of future coal delivery. App. Ex. 29, p. 3. 

160. No significant impact on the surrounding communities is anticipated on account of rail traffic. 
App. Ex. 18, p. 17; App. Ex. 54, p. 125. 

29.0 ALTERNATE ENERGY RESOURCES 

161. The decision to pursue construction of a 600 MW coal-fired second unit at the Big Stone plant 
is one that resulted from extensive analysis by the Applicants. Each of the Applicants, through their individual 
resource planning efforts, considered various different types of generation, both fossil fuel-fired and renewable 
energy sources, before selecting Big Stone Unit II to meet their baseload needs. App. Ex. 8, p. 8. 

162. In considering all the different ways in which electricity can be generated, the Applicants made 
a qualitative assessment of each alternative's capability to meet the underlying objective of providing 
approximately 600 megawatts of baseload capacity by 201 1, at a reasonable cost to their customers. The 
Applicants also took into account potential environmental and community impacts associated with any project. 
App. Ex. 8, p. 13. 

163. The Applicants conducted an initial screening of various alternatives to determine whether any 
of the alternatives have the potential to address the need to be served by the proposed project, and then 
examined in more detail only those options that appeared feasible. The Applicants wanted to make sure that 
any generation alternative be able to satisfy three basic objectives for a baseload generation unit - the 
technology must be applicable; the facility must be available for service when needed; and the facility should 
enhance the overall reliability of the bulk electric system. While costs, economic effects, and environmental 
impacts are legitimate project objectives, if an alternative is not feasible, these other factors are of little 
sign,ificance. App. Ex. 8, p. 14. 

164. Applicants' review and analysis showed that there are no renewable generation options 
available to address the need for 600 MW of baseload power within the timeframe required, and that other 
fossil fuel sources are more expensive and less desirable. App. Ex. 8, p. 14. 

165. As a part of its overall analytic process, the Applicants retained the Burns & McDonnell 
Engineering Co. to examine alternative baseload generation technologies that could be developed at the Big 
Stone site. Burns & McDonnell completed this report, termed the "Phase I Report," in July 2005. App. Ex. 24- 
A. 

166. The Phase I Report examined the following generation technologies: (1) 600 MW supercritical 
PC unit; (2) 450 MW supercritical PC unit; (3) 300 MW subcritical PC unit; (4) 600 MW subcritical circulating 
fluidized bed (CFB) unit; (5) 450 MW subcritical CFB unit; (6) 300 MW subcritical CFB unit; and (7) 500 MW 
Combined Cycle Gas Turbine (CCGT) unit. The Phase I Report concluded that a 600 MW supercritical 
pulverized coal plant represented the lowest cost generation alternative of the technologies evaluated for the 



Big Stone station site on a life-cycle basis considering capital and operating costs. App. Ex. 24-A; App. Ex. 8, 
p. 14. 

167. The Applicants further asked Burns & McDonnell to examine alternative generation 
technologies regardless of where these technologies might be constructed. That analysis is contained in the 
September 2005 Report entitled "Analysis of Baseload Generation Alternatives." App. Ex. 23-A. The report 
shows that a super-critical pulverized coal plant is the least-cost most appropriate way of meeting the base 
load power needs of the Applicants. App. Ex. 23-A. 

168. The Applicants considered the following technologies: 

Wind 

169. While wind will continue to play a significant part in meeting the regional energy needs of the 
Applicants in the future, there are several reasons why wind energy cannot replace the Big Stone Unit II 
project. The major reason is that wind cannot be relied on to satisfy a baseload demand for 600 MW. 
Electricity produced from wind is an intermittent resource. Wind turbines typically are only capable of 
achieving capacity factors in the range of 3040-40 percent if properly sited in an area with adequate wind 
resources. This means that wind turbines only generate 30-to-40 percent of the megawatt hours that would 
have been generated if the units had run at full load continuously for the year. Baseload generation is typically 
required to achieve capacity factors closer to 90%, and provide reliable energy on an around the clock basis. 
As a result, wind generation is not suitable to meet baseload capacity and energy needs. Baseload resources 
are also required to be dispatchable, meaning that they can be scheduled to run at a specified load f o ~ a  given 
duration. Since wind power is intermittent based on wind velocities, it is not dispatchable and not suitable as a 
baseload capacity and energy resource. App. Ex. 8, pp. 15-17. 

170. Before considering wind for baseload power, a backup source of firm generation to rely on 
when the wind is not blowing at the necessary speed is required. The Burns & McDonnell's Analysis of 
Baseload Generation Alternatives Report, App. Ex. 23-A, evaluated a combination of 600 MW of wind, 
backed-up by a 600 MW combined cycle gas turbine (CCGT). Under this scenario, wind energy would be 
utilized when it was available and the combined cycle unit would operate as necessary to back-up the wind's 
intermittency. Based on the report, the Applicants found that the busbar cost (the cost of electricity at the point 
of delivery from the generation source without any transmission or distribution costs) for wind plus CCGT of 
$72.89/MWh for investor owned utilities (such as OTP and Montana-Dakota) and $70.571MWh for public 
power companies (such as MRES, CMMPA, SMMPA, HCPD, and GRE). This is significantly more expensive 
than Big Stone Unit II. App. Ex. 23, p. 10-11; App. Ex. 23-A; App. Ex. 8, p. 21. 

Biomass 

171. The Burns & McDonnell Analysis of Baseload Generation Alternatives Report, App. Ex. 23-A, 
demonstrated that biomass is not a feasible alternative. It also demonstrated that it would take approximately 
600,000 acres of land to support such a plant if it were to burn whole trees, a land size nearly double the size 
of Big Stone County, Minnesota. The report found that biomass is not economically viable for base load 
energy production compared to Big Stone Unit II. App. Ex. 23-A. 

Hydropower 

172. Hydropower was another generation option that was considered and rejected by the 
Applicants because there was not enough hydropower to satisfy the projected need. App. Ex 8, p. 17. 

173. Recent, analysis showed that neither Minnesota (with undeveloped capacityof 137 MW of 
hydropower) nor North Dakota (with only 50 MW of availability) would be able to satisfy the Applicants' need. 
The analysis also showed that South Dakota had the potential for 695 MW of hydropower at 33 different sites, 
three of which are on the Missouri River that had a potential capacity greater than 50 MW. ltwould take nearly 



every watt of hydropower potential in South Dakota to satisfy the 600 MW demand and the Missouri River 
Basin is presently suffering through a long-term drought. Id. As a result, hydropower is not a realistic option. 
App. Ex. 8, p. 18. 

Solar 

174. Solar power is not a viable option to the proposed Big Stone Unit II. The Applicants need 
base load energy - which means electricity that is capable of running at very high capacity factors - e.g., 
better than 90%. Solar has been recognized not to be an option in this region because it is an intermittent 
resource that customers cannot count on to be dispatched. App. Ex. 8, p. 18. 

Landfill gas 

175, Landfill gas is not a viable option because no sources are available that would satisfy the 
need for additional base load generation. App. Ex. 8, p. 18. 

Geothermal energy 

176. Geothermal energy is also not a viable option because there are no such resources available 
to meet the demand in the Applicants' service areas. App. Ex. 8, p. 18. 

Distributed Generation 

177. Fuel cells and microturbines are two methods of distributed or dispersed generation. Neither 
option passed the screening analysis because the technology is not compatible with baseload energy. App. 
Ex. 8, p. 18. 

Atmospheric Circulating Fluidized Bed ("ACFB") 

178. A fluidized bed unit uses a different type of technology to burn the coal. The combustion 
process occurs in a suspended bed of solid particles in the lower section of the boiler. Combustion occurs at 
a slower rate and at lower temperatures than a conventional pulverized coal boiler. This technology allows a 
wide variation in fuel size and type and heat content. The coal normally burns cleaner than in a pulverized 
boiler but state-of-the-art control equipment is still required. A fluidized bed unit costs about 5% more than a 
pulverized coal unit. Also, the largest atmospheric fluidized bed boilers in operation are approximately 300 
MW in size, and all ACFB boilers built to date are of sub-critical design; thus their efficiency is considerably 
less than the super-critical pulverized coal design of Big Stone Unit 11. App. Ex. 8, p. 19. 

Combined Cycle Natural Gas Turbine 

179. The basic principle of the combined cycle gas turbine is to utilize gaseous fuels, such as 
natural gas, to produce power in a gas turbine, which is used to generate electricity, and to use the hot 
exhaust gases from the gas turbine to produce steam in a heat recovery steam generator to produce more 
electricity from the steam. Combined cycle operations can obtain efficiencies in the 50 to 58% range. A 
natural gas combined cycle plant is less expensive to construct than a pulverized coal plant. However, the 
busbar cost of the electricity is significantly higher. The Burns & McDonnell Analysis of Baseload Generation 
Alternatives Report, Exhibit 23-A, confirms this. That report shows a busbar cost of $77.94/MWh for investor 
owned utilities and $75.61/MWh for public power companies. In addition, the availability and price volatility of 
natural gas is a concern to the Applicants and the Commission. A combined cycle natural gas plant is not a 
good alternative for a 600 MW baseload unit. App. Ex. 8, p. 19-20. 



Integrated Coal Gasification Combined Cycle 

180. lntegrated Gasification Combined Cycle ("IGCC) technology is a system that produces a 
syngas from a fossil fuel such as coal and utilizes the gas to generate electricity in a conventional combined 
cycle plant. The Applicants asked Burns & McDonnell in its Analysis of Baseload Generation Alternatives 
Report to determine the performance and costs and other features of an IGCC system. The proposal as 
examined called for a 535 MW IGCC generating station comprised of two coal gasifiers, two "F" class gas 
turbines, each coupled with a heat recovery steam generator and a single, reheat steam turbine. Because 
there are no IGCC facilities in the United States that have ever used sub-bituminous western coal, as 
proposed for Big Stone Unit II, Burns & McDonnell assumed that bituminous Illinois coal would be used. Also, 
because an IGCC unit would require natural gas as backup, Burns & McDonnell assumed that an IGCC facility 
would not be located at the Big Stone Plant, because there is no natural gas supply at that location, The 
Burns & McDonnell report found that an IGCC plant had higher construction costs than a coal plant. Burns & 
McDonnell calculated a busbar cost (the cost of electricity at the point of deliveryfrom the generation source 
without any transmission or distribution costs) of $58.811MWh for a super-critical pulverized coal plant and 
$83.841MWh for an IGGC facility for investor owned utilities, and $47.37/MWh and $71.05/MWh respectively, 
for public utilities. An IGCC plant would cost 43% and 50% more than a coal plant for the two types of utilities. 
In addition, historically, IGCC plants have not achieved high capacityfactor operations. App. Ex. 8, pp. 21-22; 

App. EX. 23-A. 

30.0 SOLID OR RADIOACTIVE WASTE 

181. By-products produced from coal combustion primarily consist of bottom ash, fly ash and 
gypsum. App. Ex. 16, p. 14; App. Ex. 8, p. 11. Additional wastes include construction debris, plastic, 
cardboard, wood, metal, food and office and laboratory waste. App. Ex. 16, p. 16; App. Ex. 8, p. 11. The 
applicable standards and regulations will be complied with for the treatment and storage of the by-products 
.and waste. Ash by-product is environmentally safe. HTr 95. 

182. Bottom ash and gypsum will be removed by conveyor, and transferred to a temporary storage 
area,for loading, transport and disposal in the onsite landfill. App. Ex. 16, p. 3. The gypsum may be sold and 
shipped for use in sheetrock or wallboard manufacturing. App. Ex. 16, p. 16. 

183. Fly ash will be conveyed to the fly ash storage silo with controls of vent filters, and from there 
it will be unloaded onto trucks for potential sale and shipment offsite for use in concrete, soil stabilization orfill. 
~ p p .  EX. 16, p. 16. Excess fly ash will be disposed of in the onsite landfill. App. Ex. 16, p. 16. Exposed 
(uncontained) ash will be wetted prior to open handling. Fly ash from the economizer and selective catalytic 
reduction section will be conveyed to the bottom ash hopper and mixed with bottom ash. App. Ex. 54, pp. 22- 
23. 

184. At the landfill, the by-products will be distributed in layers and compacted. Water will be 
applied to assist in compaction and dust control. App. Ex. 33, p. 19. The existing Big Stone I landfill will 
accommodate approximately 10 years of disposal before it will need to be expanded. App. Ex. 33, p. 19. 
When the site is exhausted, the necessary permit will be obtained and regulations complied with. App. Ex. 33, 
p. 19. 

185. Construction debris will be transported offsite to an approved solid waste landfill. App. Ex. 16, 
p. 16. Normal operation waste will be properly disposed of at a landfill or treatment facility. App. Ex. 16, p. 3. 
Combustion by-products will be disposed of at the Big Stone I landfill. App. Ex. 16, p. 17. 

186. All wastes generated during construction and operation of Big Stone Unit 11 will be evaluated 
to determine whether any are classified as hazardous wastes. Small quantities of hazardous wastes may be 
generated. App. Ex. 16, p. 19. All hazardous wastes generated will be reported to the proper authorities and 
properly disposed of in accordance with all requirements. App. Ex. 33, p. 19. 



187. It is likely that Big Stone Unit II will use sealed radioactive sources to monitor certain process 
conditions such as coal flow and the wet scrubber slurry density. Existing power plants have used these types 
of devices for years. They were included in the original design of the Big Stone Plant. The U. S. Nuclear 
Regulatory Commission regulates the installation and operation of such sources. No radioactive wastes will 
be disposed of on site, but will be monitored and disposal will be to an approved facility. App. Ex. 16, p. 3,20; 
App. Ex. 33, p. 20. 

31.0 ESTIMATE OF EXPECTED EFFICIENCY 

188. The exact efficiency of Big Stone Unit II depends on final design determinations that are yet to 
be made. However, the super-critical steam cycle that is to be used here delivers a higher efficiency than a 
sub-critical unit. Assuming that it will take 9,392 BTUs of energy to produce one kilowatt hour of electricity 
translates into an overall efficiency of greater than 36%. App. Ex. 8, p. 23. 

32.0 DECOMMISSIONING 

189. Because the life of Big Stone Unit I1 is expected to be quite long, it is difficult to predictwhat 
decommissioning requirements will be at the time necessary to decommission the Unit. However, the 
Applicants intend to fully comply with all applicable laws and rules and intend to set aside an appropriate 
amount of reserve funds to cover decommissioning costs. App. Ex. 8, p. 23. 

33.0 GENERAL 

190. Pursuant to SDCL 49-41 8-72, on August 9,2005, the Commission voted to assess Applicants 
' a  filing fee not to exceed $700,000.00 with an initial deposit of $8,000.00, the minimum amount of the fee. 
Receipt of the deposit of $8,000.00 from OTP on behalf of Applicants was acknowledged. Applicants have 
paid all fees and additional deposits required by the Commission in this matter. App. Ex. 55. 

191. Dr. Olesya Denney is an economist with a PhD from Oregon State University. She was 
retained by the Commission Staff to assists its evaluation of the Application, testimony, discovery and all other 
facts submitted in support of and in opposition to the permit Application. Dr. Denney recommended approval 
of the Application for an Energy conversion Facility Permit, subject to certain conditions. Among other 
conditions, Dr. Denney recommended -to which the Applicants agreed - the following: (1) that the Applicants 
shall submit quarterly progress reports to the Commission that summarize the status of the construction, the 
status of the land acquisition, the status of environmental control activities, and the overall percent of physical 
completion of the project and design changes of a substantive nature. Each report shall include a summary of 
consultations with DENR (the South Dakota Department of Environment and Natural Resources), and other 
agencies concerning the issuance of permits. The reports shall list dates, names, and the results of each 
contact and the company's progress implementing prescribed environmental protection or control standards. 
The first report shall be due for the quarter ending September 30, 2006. The reports shall be filed within 31 
days after the end of each quarter and shall continue until the project is fully operational; (2) that Applicants 
prepare a contingency housing plan for construction housing; (3) that Applicants fund an additional officer to 
the Grant County Sheriffs office for three years, have drug testing on potential workers, and advise law 
enforcement of peak employment months; (4) that Applicants purchase a high angle rescue kit and provide 
training in its use to a nuinber of members of the local fire department; and (5) that Applicants provide a public 
affairs employee, implement a web site, and schedule periodic meetings to update the public. App. Ex. 68; Ex. 
8, p. 116. 

192. In addition to the above conditions recommended by Dr. Denney, the Commission finds that 
the evidence justifies the imposition of certain other conditions as set forth below in findings 193 through 199. 

193. Applicants have applied for various federal, state and local permits in connection with Big 
Stone Unit II and will require additional zoning and other permits as the project progresses. These permits 
include but are not limited to the Water Appropriation Permit, PSD Air Quality Construction Permit, Solid 



Waste Permit and Section 404 Permit The Commission finds that in order to comply with SDCL 49-41 B-22(1), 
the permit must be conditioned on the receipt of and compliance with all applicable federal, state and local 
permits. 

194. Applicants have made commitments to both this Commission and DENR regarding meeting 
or exceeding a mercury emissions limit equal to the mercury emissions from Big Stone Unit 1 in 2004 of 189 
pounds. See Finding 129. A condition reflecting this commitment is appropriate. 

195. As discussed in finding 101, under extended drought conditions, it is possible that operation of 
Big Stone I1 might have to be diminished or shut down. Although Applicants discussed the potential for use of 
groundwater or other alternative water source in that contingency, no evidence relative to the specifics of such 
alternative supply was produced. The Commission believes thatApplicants should undertake an evaluation of 
alternatives during the development phase of the project to enable timely response to this contingency should 
it occur. 

196. Applicants also committed at the hearing to complying with all mitigation measures 
recommended as part of the Final EIS Record of Decision. A condition reflecting this commitment is 
appropriate. 

197. Applicants OTP and MDU are subject to rate regulation by the Commission. Both of these . 

utilities have made statements of commitment in this proceeding about increasing the contribution of DSM and 
renewables to their portfolio mix. The Commission accordingly finds that to keep the Commission informed 
concerning these efforts, beginning on July 1,2007, OTP and MDU shall file annually a detailed report of their 
ongoing DSM and renewable programs and a forecast of their near- and long-term initiatives to optimize 
benefits related to demand-side management and renewable energy programs. 

198. In her evidence, comments and argument presented to the Commission, Mary Jo Stueve 
expressed concern with mercury emissions despite tightened regulation of mercury under EPA's new mercury 
rule and Applicants' commitments in this proceeding. Although the Commission does notfind that evidence 
peculiar to Big Stone Unit II was presented in this case that would justify denial of the permit or imposition of 
permanent mercury standards that are more stringent than those imposed by EPA and DENR in its air quality 
permitting process, the Commission does share Stueve's concern that mercury emissions be brought down to 
the control level as rapidly as practicable. To advise the Commission and the public of Applicants' efforts in 
this regard, the Commission finds that the permit shall be subject to the condition that on or before the date 
Big Stone Unit II starts operation and every six months thereafter, the operating partner shall provide the 
Commission with an update on the mercury control efforts being undertaken by the partners, until such time as 
the combined plants meet the agreed level of mercury emissions set forth in Findings 129 and 194. 

199. Because there does not yet exist any federal or state regulation of CO, emissions, and 
because we do not yet know what effect such regulation may have on ratepayers in the future, the 
Commission finds that it is important for Applicants to keep the Commission informed of developments relative 
to the project involving GO2 and that a condition so requiring is appropriate. The Applicants shall submit an 
annual report to the Commission on C02 with the first such report to be filed on or before July 1,2008. Such 
report shall review any federal or state action taken to regulate carbon dioxide, how the operator plans to act 
to come into compliance with those regulations, the expected costs of those compliance efforts and the 
estimated effect of such compliance on rate-payers. The report should also evaluate operational techniques 
and commercially-available equipment being used to control C02 emissions at pulverized coal plants, the cost 
of those techniques or equipment, and whether or not the operator has evaluated the prudence of 
implementing those techniques or equipment. 

200. Applicants have provided all information required by ARSD 20:10:22 and SDCL 49-41 B. 

201. SDCL Chapter 49-47 B is not a certificate of convenience and necessity proceeding, and the 
Findings of Fact that the Commission has made in this proceeding regarding Applicants' description of need 



for the baseload generation to be provided by Big Stone Unit I1 pursuant to ARSD 20:10:22:08 are not 
intended to be nor have the effect of prospective findings of prudency that may arise in any future rate 
proceeding involving such investments. 

202. On July 8, 2006, Stueve filed and served a Petition to Dismiss Application and Notice. The 
Commission finds that Stueve's Petition to Dismiss should be denied. The Petition was filed less than a week 
before the scheduled Commission decision date and involved the type of factual determinations ,that 
consumed 52 pre-filed testimony exhibits and four full days of testimony. The Commission considered the 
arguments made by Stueve in her Petition in connection with its decision on the merits as it did the evidence 
and arguments of all parties and commenters in this proceeding and finds that the evidentiary deficiencies 
cited by Stueve are not material and do not warrant dismissal of the Application. 

203. To the extent that any of the below conclusions are more appropriately a finding of fact, that 
conclusion of law is incorporated by reference as a finding of fact. 

Based on the above Findings of Fact, the Commission hereby makes the following: 

CONCLUSIONS OF LAW 

1. The .Commission has jurisdiction over the subject matter and parties to this proceeding 
pursuant to SDCL- Chapter 49-44 B and ARSD 20:10:22. Subject to the findings made on the four elements of 
proof under SDCL 49-41 B-22, the Commission has authority to grant, deny or grant upon reasonable terms, 
conditions or modifications, a permit for the construction, operation and maintenance of Big Stone Unit 11. 

2. The Big Stone Unit II Project is an energy conversion facility as defined in SDCL 49-47 B- 
2.1 (2). 

3. The ~ ~ ~ l i c a n t s ~ ~ e r m i t ~ ~ ~ l i c a t i o n ,  as amended, complies with the applicable requirements of 
SDL Chapter 49-41 B and ARSD 20:10:22. 

4. The Big Stone Unit II Project as defined herein will comply with all applicable laws and rules, 
including all requirements of SDCL Chapter 49-41 B and ARSD 20:10:22. 

5. The Big Stone Unit I1 Project, if constructed in accordance with the terms and conditions of 
this Decision, will not pose a threat of serious injury to the environment or to the social and economic 
conditions of inhabitants or expected inhabitants in the siting area. 

6. The Big Stone Unit II Project, if constructed in accordance with the terms and conditions of 
this Decision, will not substantially impair the health, safety or welfare of the inhabitants of the siting area. 

7. The Big Stone Unit I1 Project, if constructed in accordance with the terms and conditions of 
this Decision, will not unduly interfere with the orderly development of the region with due consideration having 
been given the views of governing bodies of affected local units of government. 

8. The Commission has the authority to revoke or suspend any permit granted under the South 
Dakota Energy Facility Permit Act for failure to comply with the terms and conditions of the permit pursuant to 
SDCL 49-41 5-33. 

9. To the extent that any of the above made findings of fact are determined to be conclusions of 
law or mixed findings of fact and conclusions of law the same are incorporated herein by this reference as a 
conclusion as if set forth in full. 



10. Administrative rules have the force of law and are presumed valid. Feltrop v. Department of 
Social Svcs,. 559 NW2d 883, 884 (SD 1997). An administrative agency is bound by its own rules. Mulderv. 
Department of Social Svcs., 675 NW2d 212,216 (SD 2004). 

11. The Applicants have met their burden of proof pursuant to SDCL 49-41 B-22 and are entitled 
to a permit as provided in SDCL 49-41 9-25. 

12. Because a federal EIS is required in this project and because the federal EIS complies with the 
requirements of SDCL Ch. 34A-9, neither the Commission nor any other agency of the State of South Dakota 
is required to prepare a separate environmental impact statement. SDCL 34A-9-11. It is appropriate for the 
Commission to use the federal EIS. The requirements of SDCL 49-418-21 have been met. 

13. The burden of proof on the parties on which they have the burden is by the preponderance of 
the evidence. 

14. The Commission concludes that it needs no other information to assess the impact of the 
proposed facility or to determine if Applicants or any Intervenor has met its burden of proof. 

15. The Commission concludes that the Application and all required filings have been filed with 
the Commission in conformity with South Dakota law. All procedural requirements required under South 
Dakota law have been met. All data, exhibits, and related testimony have been filed. 

16. The Commission concludes that the Application is supported by the testimony of the 
witnesses and documentary evidence. 

17. The Commission concludes that the Application is legally and procedurally appropriate and 
complete. All formatting and timing requirements have been complied with. All public hearing requirements 
have been met. 

18. A full and fair opportunity to litigate the issues involved in the Application was given to all 
parties and those in privity with the parties prior to the Commission's decision. 

19. The Commission concludes that Stueve's Petition to Dismiss should be denied. 

20. The Commission concludes that the conditions referenced in Findings 191 through 199 are 
appropriate and necessary. 

21. The Commission concludes based on the evidence and findings of fact that all applicable fees 
and deposits have been paid; the Applicant has sustained its burden af proving the proposed facility will 
comply with all applicable laws and rules; the facility will not pose a threat of serious injury to the environment 
nor to the social and economic condition of inhabitants or expected inhabitants in the siting area; the facility 
will not substantially impair the health, safety or welfare of the inhabitants; and the facility will not unduly 
interfere with the orderly development of the region with due consideration having been given the views of 
governing bodies of affected local units of government. 

22. The Commission concludes that the permitto construct Big Stone Unit II should be granted 
subject to the conditions set forth in Findings 191 through 199. 

DECISION AND ORDER 

Based on the above Findings of Fact and Conclusions of Law, it is therefore: 

ORDERED, that Stueve's Petition to Dismiss is denied; and it is further 



ORDERED, that an Energy Conversion Facility Siting Permit is issued to OTP, for itself and on behalf 
of the Applicants, and construction of the Big Stone Unit II Project is authorized, subject to the following 
conditions: 

1 The Applicants shall comply with the recommendations made by the Local Review Committee 
in its report dated December 14,2005, as modified by the Commission in these conditions, including but not 
limited to the following: 

A. Applicants shall prepare a contingency housing plan for construction housing; 

B. Applicants shall fund an additional officer to the Grant County Sheriffs office for three 
years, implement a program of drug testing of potential workers and advise law enforcement of peak 
employment months; 

C. Applicants shall purchase for the Big Stone City Fire Department a high angle rescue 
kit and provide for the training of several ofthe Big Stone City Fire Department members in the use of 
the .equipment; and 

D. Applicants shall provide a public liaison officer to facilitate the exchange of 
information between the project owners, contractors and the local communities and residents and to 
promptly resolve problems that may develop for local communities and residents as a result of the 
project. Applicants shall also implement a web site and conduct periodic meetings to update the 
public. The public liaison officer shall be afforded immediate access to the Applicants' project 
manager and to contractors' on-site managers. 

2. The Applicants shall comply with the following conditions recommended by Staff: 

A. The Applicants shall obtain and shall thereafter comply with all applicable federal, 
state and local permits, including but not limited to the Water Appropriation Permit, PSD Air Quality 
Construction Permit, Solid Waste Permit and Section 404 Permit. 

B. In the PSD Air Quality Construction Permit proceeding and atthe hearing in this case, 
Applicants have agreed to limit mercury emissions from the combined Big Stone Unit I and Big Stone 
Unit II plants to no more than the emissions from Big Stone Unit I in 2004 which is 189 pounds per 
year, beginning three years after commercial operation commences of Unit 2. Applicants shall meet 
or exceed this standard. 

C. The Applicants shall submit semi-annual progress reports to the Commission that 
summarize the status of the construction, the status of the land acquisition, the status of 
environmental control activities, the implementation of the other measures required by these 
conditions, and the overall percent of physical completion of the project and design changes of a 
substantive nature. Each report shall include a summary of consultations with DENR (the South 
Dakota Department of Environment and Natural Resources), and other agencies concerning the 
issuance of permits. The reports shall list dates, names, and the results of each contact and the 
company's progress implementing prescribed environmental protection or control standards. The first 
report shall be due for the period ending December 31, 2006. The reports shall be filed within 31 
days after the end of each semi-annual period and shall continue until the project is fully operational; 

D. The Applicants shall comply with all mitigation measures recommended as part of the 
Final EIS Record of Decision. 

3. Applicants shall conduct an evaluation of alternative water supply options to provide water to 
the plant in the event that withdrawals from Big Stone Lake are curtailed for an extended period of time. 
Applicants shall file a report with the Commission detailing the findings of such study on or before September 



1, 2007. Such study shall include (i) identification of particular potential source options, (ii) an assessment of 
the facilities which would be required to effectuate water delivery to the plant from such alternative sources, 
institutional and other impediments to contingent development of one or more of these options and the timing 
and logistics of implementing such options, (iii) a preliminary cost analysis of alternative supply options and (iv) 
a comparison of financial effects of development of one or more alternative supply options with the no-run 
option. 

4. Beginning on July 1,2007, Otter Tail Power and Montana-Dakota Utilities shall file annually a 
detailed report of their ongoing DSM and renewable programs and a forecast of their near- and long-term 
initiatives to optimize benefits related to demand-side management and renewable energy programs. 

5. On or before the date Big Stone Unit II starts operation and every six months thereafter, the 
operating partner shall provide the Commission with an update on the mercury control efforts being 
undertaken by the partners, until such time as the combined plants meet the agreed level of mercury 
emissions set forth in Condition 2.8. 

6. Because there does not yet exist any federal or state regulation of CO, emissions, and 
because we do not yet know what effect such regulation may have on ratepayers in the future, the Applicants 
shall submit an annual report to the Commission on C02 with the first such report to be filed on or before July 
I, 2008. Such report shall review any federal or state action taken to regulate carbon dioxide, how the 
operator plans to act to come into compliance with those regulations, the expected costs of those compliance 
efforts and the estimated effect of such compliance on rate-payers. The report should also evaluate 
operational techniques and commercially-available equipment being used to control C02 emissions at 
pulverized coal plants, the cost of those techniques or equipment, and whether or not the operator has 
evaluated the prudence of implementing those techniques or equipment. 

NOTICE OF ENTRY AND OF RIGHT TO APPEAL 

PLEASE TAKE NOTICE that this Final Decision and Order was duly entered on the 21st day of July, 
2006. Pursuant to SDCL 1-26-32, this Final Decision and Order will take effect 10 days after the date of 
receipt or failure to accept delivery of the decision by the parties. Pursuant to ARSD 20:10:01:30.01, an 
application for a rehearing or reconsideration may be made by filing a written petition therefor and ten copies 
with the Commission within 30 days from the date of issuance of this Final Decision and Order. Pursuant to 
SDCL 1-26-31, the parties have the right to appeal this Final Decision and Order to the appropriate Circuit 
Court by serving notice of appeal of this decision to the circuit court within thirty (30) days after the date of 
service of this Notice of Decision. 

Dated at Pierre, South Dakota, this 21 st day of July, 2006. 

CERTIFICATE OF SERVICE 

The undersigned hereby ceiiifies that this 
document has been sewed today upon all 
parties of record in this docket, as listed on the 
docket service list, by facsimile oi'by Erst class 
mail, in properly ~ddressed efiv&!op.$s, with 
charges prepiid . . tFere,bii. 1 : i :.' 

By: 
-3 ,. . .. 

BY ORDER OF THE COMMISSION: 

... . 
ROBERT K. SAHR, Chairman 



ATTACHMENT A 

RULINGS ON PROPOSED FINDINGS OF FACT 

Rulings on Applicants' Amended Proposed Findings of Fact 

Applicants' Amended Proposed Findings of Fact are accepted essentially as proposed and 
incorporated in the Decision's Findings of Fact with the exception of Finding 117, which appeared to be an 
inadvertent and misplaced repetition of Finding 76. Applicants' Amended Proposed Findings 118 - 192 have 
been renumbered as Findings 1 I 7  - 491. Applicants' Amended Proposed Findings 193 and 194 have been 
renumbered as Findings 200 and 203. Certain of Applicants' Amended Proposed Findings of Fact have been 
modified to some extent to reflect the Commission's understanding of the record and to add citations to the 
record where these were omitted. 

Rulings on Joint  Intervenors Proposed Findings of Fact 

Proposed Findings 1 and 2 - Accepted and incorporated in substance in Decision Findings 1-9. 

Proposed Finding 5 (Findings 3 and 4 were omitted from Joint Intervenors Proposed Findings) -Accepted and 
incorporated in Finding 133 with a modification to the second sentence to reflect a further necessary 
assumption that no C02  capture system is installed. 

Proposed Findings 6 through 16 - Rejected. In Finding 135, the Commission finds that even though the 
emissions of C02 seem significant on a tonnage basis, they will represent only a minute fraction of total U.S. 
anthropogenic emissions and a much more minute fraction of global emissions. The Commission is only 
called upon to determine whether this particular facility will have a serious adverse impact on the environment, 
and there is insufficient evidence in this record on which to base a finding that Big Stone Unit I1 will have any 
appreciable effect on the global climate. It is clear from this record that if a consensus is ever reached at the 
national level concerning global warming and the contribution of GO2 to the problem, regulation of carbon 

. emissions will have to occur in a national or even global context. In Findings 139 and 199, the Commission 
notes that there is no federal or state regulation of C02, and thus far the debate at the Federal level over such 
regulation has yet to result in a bill that passed either house. EPA at the Federal level and DENR at the state 
level are charged with regulation of air pollutants, and neither agency has yet seen fit to implement 
regulations. The Commission acknowledges the concerns about C02 in Finding 199, and believes that the 
approach it has taken in that Finding and in Condition 6 is a proper approach given the current record and 
absence of regulations or standards. 

Proposed Findings 17 and 18 - Rejected. Finding 123 acknowledges that the agreed mercury emissions limit 
of 189 pounds per year will not take effect until three years after the plant goes on line. The evidence in the 
record demonstrated that this period of time will be needed by plant operators to test and adjust their mercury 
control systems. Further, mercury emissions standards are regulated by DENR through its permitting process, 
and the Commission has subjected the permit to Conditions 2.A. and 8. To the extent DENR determines that 
the emissions during the three-year shake down period or other mercury emissions from the plant will not 
meet state air quality standards, Applicants will be required to adjust their implementation time table and 
operations accordingly. Finally, the Commission has acknowledged the concerns with mercury during the 
three-year shakedown period in Finding 198 and has subjected the permit to Condition 5 in orderto encourage 
the Applicants to bring mercury levels down to the agreed level as soon as practicable. 

Proposed Findings 19 through 21 - Rejected. While the Commission agrees that South Dakota has an 
excellent wind resource and has itself been active in encouraging wind generation development in South 
Dakota, the Commission is called upon in this proceeding to considerwhetherto approve the construction of a 
particular coal fired base load generation facility. The evidence in the record demonstrated both a projected 
probable need for a true base load facility such as Big Stone Unit II and the plans by Applicants to bring 
significant amounts of wind energy into their resource mixes. Furthermore, the record demonstrates that the 
transmission constructed to accommodate Big Stone Unit II will provide surplus transmission capacity for up to 



1000 MW of wind generation. The  record demonstrated that the project may actually encourage wind 
development, not impede it. 

Stueve's Proposed Findings of Fact 

Proposed Finding 1 - Rejected. In Conclusion of Law 12, the  Commission concluded that because a federal 
EIS has  been prepared in this c a s e  and w a s  entered into the  record a s  evidence, any requirement that may 
exist regarding the  preparation of a n  EIS has  been substantially satisfied. SDCL 34A-9-11. The  Commission is 
required to ac t  on the  Application within one  year, and the Commission does  not believe that it is justifiable to  
deny the permit and subject the Applicants and the other parties to the very substantial cost of another 
proceeding merely on the  basis that the federal EIS process h a s  not yet resulted in adoption of the final EIS 
document. The  Commission expects changes to the Draft EIS to be  minimal. Furthermore, the permit issued 
by this Decision is subject to Condition 2.D. which will require Applicants to comply with any mitigation 
measures which are  included in the Final EIS. 

Proposed Finding 2 - Rejected. The  evidence introduced by Applicants, including the federal Draft EIS, 
thoroughly addressed the  environmental impacts of the Big Stone Unit 1 1  facility, and the Decision contains 
numerous Findings of Fact  reflecting the  evidence regarding environmental impacts. 

Proposed Finding 3 - Rejected. The  Decision includes Findings of Fact on mercury emissions and required 
conditions in Findings 127-132 and 198 and Conditions 2.A., 2.B. and 5. requiring compliance with the 
mercury emissions standards and the required emissions limit and reporting on progress toward attainment of 
the mercury emissions limit during the  three year implementations period. 



APPENDIX, E X .  B 

BEFORE THE PUBLIC UTILITIES COMMISSION 
\-- - OF THE STATE OF SOUTH DAKOTA 

IN THE MATTEROF THE FILING BY OTTER - )  ORDER DESIGNATING 
TAlL POWER COMPANY REGARDING ITS ) AFFECTED AREA AND 
NOTIFICATION OF INTENT f 0 APPLY FOR A ) LOCAL REVIEW 
PERMIT FOR AN ENERGY CONVERSION ) COMMITTEE 
FACILITY ) EL04-034 

On November 12, 2004, the Public Utilities Commission (Commission) received a notification 
of intent to submit an application for a permit for an energy conversion facility from Otter Tail Power 
Company (Otter Tail). The proposed electric generating facility, tentatively named Big Stone 11, 
would be located on a brown field site adjacent to the existing Big Stone Plant unit I. The site is 
located in Grant County east of Milbank and northwest of Big Stone City, South Dakota. The current 
plans are to construct a 600.MW electric generating station utilizing a single pulverized coal fired 
steam generator balanced-draft combustion and a single, reheat steam turbine. 

Otter Tail estimates the capital cost of the Big Stone I1 project at one billion dollars. - 

Under SDCL 49-41 8-6, the Commission is required to designate the affected area relative 
to this filing and also to designate a local review committee within thirty days after the filing of the 
notification of intent. According to SDCL 49-41 8-2(8), the term "siting area" is defined as "that area 
within ten miles in any direction of a proposed energy conversion facility or which is determined by 
the commission to be affected by a proposed energy conversion facility." In ARSD 20:10:22:01(1), 

'. "affected area" is defined as "that area which may be affected environmentally, socially, aesthetically, 
or economically by the location of a facility at a proposed site." 

At its December 6, 2004, Commission meeting, the Commission discussed the designation 
of the affected area and the local review committee. The Commission has jurisdiction over this 
matter pursuant to SDCL 49-47 B, specifically SDCL 49-41 8-6 and ARSD 20:10:22:01 and 
20:10:22:02. After its discussion, the Commission determined that the affected area for Otter Tail's 
proposed 600 MW (net) electric generating station is an area within 20 miles of the site of the 
proposed facility in South Dakota, plus the municipalities of Summit and Strandburg, which 
encompasses portions of Grant and Roberts Counties, the Milbank, Wilmot, Big Stone City, Summit, 
South Shore, Sisseton and Grant-Deuel School Districts and the cities of Milbank, Revillo, Wilmot, 
Big Stone City, Stockholm, Strandburg, Summit, Twin Brooks, Marvin, Corona and LaBolt. In 
accordance with SDCL 49-41 B-6, the Commission designated the local review committee which 
shall be comprised of the following individuals, ex officio: 

(1) The Chairmen of the Grant and Roberts County Commissions; 

(2) The Presidents of the School Boards of the Milbank, Wilmot, Big Stone City, 
Summit, South Shore, Sisseton and Grant-Deuei School Districts; 

(3) The Mayors or presiding officers of the cities of Milbank, Revillo, Wilmot, Big 
Stone City, Stockholm, Strandburg, Summit, Twin Brooks, Marvin, Corona 
and LaBolt; and 

(4) A person appointed by Otter Tail Power company. 

LA Any pers0.n on the committee who ceases to hold such office or appointment shall be 
replaced on the committee by hislher successor, who shall.promptly notify the Commission of such 
succession. 



It is therefore 

ORDERED, that the affected area for the purposes of this filing shall consist of an area 
within 20 miles of the'site of the proposed facility in South Dakota, plus the municipalities of Summit. 
and Strandburg, which encompasses portions of.Grant and Roberts Counties, the Milbank, Wilmot, 
Big Stone City, Summit, South Shore, Sisseton and Grant-Deuel.School Districts and the cities.of . 
Milbank, Revillo, Wilinot, Big Stone City; ~tockholm, ~ t r a n d b u r ~ i ~ u m m i t ,  Twin Brooks, Marvin;. 
Corona and LaBolt; and it is 

FURTHER ORDERED, that the local review committee shall be comprised of the above 
referenced individuals, serving ex officio, and that any person on the committee who ceases to hold 
such office or appointment shall be replaced on the committee by his/her successor, who shall 

. promptly notify the Commission of such succession. . . 
I . . . n 

Dated at Pierre, South Dakota, this /'@ day of December, 2004. 

CERTIFICATE OF SERVICE 

The undersigned hereby certifies that this 
document has been served today upon all parties of 
record in th i s  docket, a s  listed on the docket service 
list, by facsimile or by first c h s s  matl, in properly 

, with charges prepa!d thereon: 

Date: 

BY ORDER OF THE COMMISSION: - 
ROBERT K. SAHR, ~%airman 

1 

Commissioner ./ 

4. BURG, 



APPENDIX, E X -  C 

HOUSE CONCURRENT RESOLUTION NO. 101 8 

A CONCURRENT RESOLUTION, Requesting South Dakota's Congressional delegation and the 

United States Congress to support federal multi-emission reduction legislation. 

WHEREAS, the federal government, state and local governments, communities, and electric 

power providers have a common interest in assuring compliance with our nation's air quality goals; 

and 

WHEREAS, South Dakota is one of only eleven states to meet all of the federal government's 

ambient air quality standards; and 

WHEREAS, the Big Stone Power Plant near Big Stone City, South Dalcota, is helping to 

maintain South Dakota's clean air by worlcing with the United States Department ofEnergy to install 

and operate an advanced hybrid particulate collector that collects 99.99 percent of the particulate 

emitted by its coal-fired boiler; and 

WHEREAS, the South Dakota Legislature is desirous of developing the state's natural resources 

in an environmentally responsible manner for the benefit of all its citizens; and 

WHEREAS, electric power providers have significantly reduced air emissions, but additional 

reductions are needed to help address these air qnality goals; and 

WHEREAS, the Clean Air Act provides for continued reductions in emissions of sulfur dioxide, 

nitrogen oxides, and mercury from electric power facilities with numerous regulatory decisions 

mandated over the next two decades that will have unpredictable outcomes; and 

WHEREAS, implementation of the Clean Air Act's multiple, overlapping requirements could 

be streamlined to facilitate greater, more efficient, and more certain emission reductions that would 

reduce litigation that often causes significant delays in achieving air quality goals; and 

WHEREAS, an opportunity (in the form of the Clear Skies Initiative) exists to adopt a federal, 

integrated strategy that establishes aggressive, but reasonable, timeframes and reduction targets for 

the nation's three highest-priority electric power plant emissions - sulfur dioxide, nitrogen oxides, 

and mercury; and 

WHEREAS, such a multi-emission strategy will minimize interstate regulatory compliance 

conflicts, lessen the need for costly, time-consuming litigation, allow for the design and deployment 



of more cost-effective technologies, and continue the nation's progress for reducing potentially 

harmhl emissions in as cost-effective manner as possible without negatively irnpactingthe reliability 

of the nation's electric power supplies: 

NOW, THEREFORE, BE IT RESOLVED, by the House of Representatives of the Eightieth 

Legislature of the State of South Dakota, the Senate concurring therein, that the South Dakota 

Legislature calls upon South Dakota's Congressional delegation and the United States Congress to 

pass multi-emission legislation in 2005 that significantly reduces emissions of sulfur dioxide, 

nitrogen oxides, and mercury from electric power generators and helps the nation toward attainment 

of federal air quality standards without exacerbating imbalances in the natural gas market; and 

BE IT FURTHER RESOLVED, that the final multi-emission reduction program shouldmaintain 

and encourage a diverse fuel supply that will benefit states and local communities, consumers, and 

manufacturers, as well as maintain and promote electric power reliability, availability, and 

affordability; and 

BE IT FURTHER RESOLVED, that reductions under such a program should be achieved using 

an emissions cap-and-trade approach patterned after the successful Clean Air Act acid rain program; 

and 

BE IT FURTHER RESOLVED, that the ongoing development of combined heat and power units 

be encouraged by exempting energy efficient and low-emitting units from multi-emission legislation 

and allowing them to opt into the program; and 

BE IT FURTHER RESOLVED, that such aprogram should streamline Clean Air Act provisions 

given that sulfur dioxide, nitrogen oxides, and mercury emissions caps will substantially reduce the 

amount of emissions from electric power facilities; and 

BE IT FURTHER RESOLVED, that such a program should require strict enforcement by the 

United States Environmental Protection Agency and strict fmes for violations; and 

BE IT FURTHER RESOLVED, that the South Dakota Legislature supports the Clear Skies 

Initiative if the final version does not contain carbon dioxide emission regulations or standards, and 

that the goal of carbon dioxide emission reductions instead be supported through research and 

encouraged on a voluntary basis. 



Adopted by the House of Representatives, 
Concurred in by the Senate, - 

March 01,2005 
March 03,2005 

Matthew Michels Karen Gerdes 
Speaker of the House Chief Clerk of the House 

Dennis Daugaard Patricia Adam 
President of the Senate Secretary of the Senate 


