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. subj ect matters of this hea.mng

-

Peter L. Tester -+ L .. . , S o
Lindquist and Vennum- =~ * e ’
Minneapolis, MN 55402

Dear Peter, s

We are in recelpt of Blg Stone II Co -Owners’ responses to our 1dst set of .

. discovery requests (Nos. 25-49) i in the Minnesota Big Stone T docket. ‘
. After reviewing your responses, we request that you maore fully respond as -
.. isrequired under the tules and applicable Jaw. 'Pursuant ic Minn. R. Civ.

P. 37.01 (2006) and General Rules of Practl_ce, Rule 115.10 (2006),

- - consider this pur good faith attempt to resolve any issues without

mvolvement of the Commlssmn ‘We have the. followin g mmneuf., and
requescs kegardmg your injtial dlSLGVCI’V TEUPONSRS:

- [

RESPONSES TO TR NOS. 25-30

This group of mformatmn requests sougH detaﬂ of grapbs sibaitted o

the South Dakota Public Utilities Commission regen ding Big Stone I Co-
owners’ claimed forecasts and projections air emigsions from the fpr aposed..
prOJect : ‘

-

.

Big Stone IT Co-owners’ state objections to IR Nos. 25, 26, 28, and 30 on
relevance grounds, that state “the information sought concerns air -
emission issues from the Big Stone power plant located in South Dakota,
which are primarily and exclusively within the purview. of the air quality
proceedmgs before the South Dakota Department of Environment and
Natural Résources (“DENR”).. This mformatlon is not rélevant to the

“Your relevance objections to these requests Wthh amount to refusal ’to

substanﬁvely respond, are unfoundéd. These air emission issues are not
excluswely within the purview of the South Dakota air permit
proceedmgs and are relevant to the Minnesota Cerhﬁcate- of Need docket.
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o As you know, the Certlﬁcate of Need statute requires a comparison of the costs of the
proposed project, including environmenta] costs, to the cost of reriewable energy sources,

++ Minn. Stat. §216B.243, subd. 3a provides that renewable energy sources must be

exarhined, mcludmg a comparison of the costs of renewable energy fo the selected -

: alternative.” Air em1851ons are part the env1ronmental costs to be factored intg this
* analysis.

As the Comrmssmn Fuled i n December the need for the power line and thé need for the -

generation are “inextricably linked.” Several provisions of the Commission’s Certificate * -

of Need rules also require a consideration of environmental impacts, including Minn. R.
7849, 0120(B)(3)(re1at1ng to the effects of the proposed facility upon the natural and -
socioeconomic ehvironments™), and Minn. R. 7840.7849. 0120(C)(relat1ng to whether the
_ projects benefits are “compatible with protectmg the 11atura1 and socioeconomic
envnonments _including human health”)

! ¢

. Moreover the rules require conmderation of whether the project would comply with
federal laws (Minn. R. 7849.0120(D)). Our Information Request No. 26 in particular

 relates directly to how the Applicants interpret and plan to comply Wlth federal mercury
emlssmn laws and regulations. -

~In addition, the “En\rlronmental Impact Scopmg Decision” of the Minnesota Departm ent ¢

- of Commerce (“DOC™), of February 28, 2006, states that its EIS will ‘address
, envxronmental and human impacts of the proposed proj ject and alternatlves, including
. ‘emissions of hazardous air pollitants such as mercury. The Scoping Decision further .

- “¢labprates that the anakysm of alternatives to the proposed project includes analysis, of -

THiuman and environmental impacts of the proposed power Big Stone 'power plant-
-‘f'expansmn Disclosure of the impacts of the project, and the comparison of the impacts
- of the project with alternatives such as renewable energy sources obviously. requires and .
“analysis of the air quality impacts of each. Our information requests relaﬁng to air -

emissions, and how the Big Stone II project plans to control its mercury emissions; C02
- and other -emissions, go directly to the issues of human and environmental impacts '
o assoc1ated with the SiZ€, type and timing of the proposed project.

b Minn. Stat §216B 243, subd. 3a (* ‘Use of renewable resource. The commission may Tot issue a

" certificate of need under this section for a large energy facility that generates electric power by means of a -
nonrenewable energy source, or that transmits electric power generated by means of a nonrenewable energy

soutce, unless the applicant for the certificate has demonstrated to the commission's satisfaction that it has
explored the possibility of genérating power “by means of renewable energy sources and has demonstrated, -
that the alternative selected is leds expensive (including env:ronmental costs) than power generated by a

renewable energy spurce. ", .

2 anesota Department of Commerce Environmental Impact Statemient Scoping De01s1on PUC -

Docket No. E017, et al./CN-05-619, page 3 (The EIS will “review impacts and mitigation measures for .

the proposed transmission prO] ect m the application,, mcludmg the assump'uon of the B1g Stone I Plant
: expansmn 5 o ‘ '
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The relevance objectlon is especxally perplemng with" regard to Informahon Request No.
28, which specifically seeks information related to Big Stone I claims regarding the
interplay between the project’s “CO2 intensity” and the transmission lines proposed to be
. built in, Minnesota. It seems hlghly unlikely that the South Dakota DENR will be ©
" evaluating These Blg Stone I cla:u:ns nits federal Clean All' Act penmttmg proceedmg.

You also unply in your responses fo TR Nos. 25, 26 28 and 30 that it matters that- “the
document referenced was produced by Applicants in a Separate proceeding before the
South Dakota Public Services [sic] Commission, involving the Applicants’ application

' for an energy conversion facility permit under South-Dakota law.” The fact that Big

Stone T Co-owners submitted this document to the South Dakota Public Utilities

" Comumission at the request of one of the Commissioners has no bearing on whether we
can seek dlscovery regardlng what are now pubhc documents and party adrmssmns
Especially i in view-of the overarchmg requirements of the Minnesota Environmenital .

* Policy Act (“MEPA”) and Minnesota Environmental nghxs Act ("MERA”), ‘substantive-

~ responses to our mformatlon requests regarding the emissions of the Big Stone II power -
plant are required.? Indeed, the fact that the plant that would produce the emissiops is
proposed to be located in South Dakota is irrelevant, since MERA extends Minnesota
jurisdiction to acts occurring outside the state, when the actions threaten poliution,

‘ -unpanrment or destruc’aon of natural resotirces within Minnesota.* - S

Some of your'objectlons are- “Vagueness” objectlons and though we do not concur that
" v£he terms are ambiguous, we offer the following alternate terms o assist you in
‘ Ifr@spondmg to the requests. “Source documents”, in IR No. 25, 28 and'29, can be read as
mppOrtmg documents”. “Calculations”, in IR Nos 25 and 28, can be read as -
“supporting calculations and workpapers”, “Aflowance allocations”, in IR No. 26, refers
io those mercury emission, allowance allocations expected to be made under the federal
Clean Air Mercury Rule, and “allowance costs”, can be read as “the cost of allowances .
that the Co-owners anticipate will need to be pro cured i in order to maintain projected- ©
" operation of Big Stone Unit IL” In IR No. 29, you question the applicable time period for
which Co-owners® “efforts” should be described, and thus we would limit this request to
- “efforts made in the past five years”; also you question what is meant by “other ..
evidence”, and that térm can be read as “supporting documentation”.- Finally, you object
to IR No. 2.8’(6) on the basis that “any Communication” is overly broad and burdensome;

3 Seg; People fo‘l - Envir onmentdi Enlightenme:it & Responsibility (PEER), 266 N.W.2d 858, 865

(Minn. 1978) (“To ensure that the MEQC would not sacrifice eénvironmental protection in its attempt o site
power plants and HVTLs as efficiently as poseuble, [the legislature] required that “to the fullest extent
practicable the policies, regulations and public laws of the state shall be‘interpreted and administered,in
accordance with the policies set forth in [MEPA].’ . . . Recently, in No Power Line, Inc. v. Minnesota EQC,

“Minn., 262 N.W.2d 312, 323 (1977), we decided that the legislature did not intend the PPSA [Power Plant’
Siting Act] to precmpt MEPA and make it superfluous. Today we reach.a similar cenclusion regarding |

- MERA. Rather than intepding the PPSA to supersede MERA, the legislature passed all these statutes to-

ensure that administrative agencies would discharge fully their environmental responsibilities.”)

4 Minn. Stat, §116B.11, subd. 1(b).
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‘we can limit this request to “written, commumications” that address the subject of
. utilization of the “$25 million dollar investment in-additional regronal transmission
capacity” to ﬁansrmt electncrcy generated by wind power. : ’

RESPONSE TO IR No. 31: The questron specrﬁcally asks Big Stone II Co-owners to
explain in detail what DSM “assumptions” GRE is referring to'in its 2005 Resource Plan
" ‘and how they “weaken the forecast.” Your response states that the request is vague and -
ambiguous with respect to where if the Resource Plan GRE makes these statements.

This information can be found on page 78 of the 2005 Resource Plan. The response also
states that the information concerning ! GRE’s 2005 Resource Plan is not relevant to the

_ subject matter of this hearing. As you know, DSM is squarely presented as an issue in -

- this proceeding under Minn. Stat. §216B.243 subd. 3, and GRE’s admissions rega:rdlng

. the subject of DSM in its Resource Plan are fair subjects of discovery in this docket as
Well as in the Resource Plan docket its elf

RESPONSE TO IR No. 32(b) B1g Stone II Co- owners’ response states that two
CMMPA planning studies prepared by R.W: Beck have previously been provided to

* Intervenors. We have checked our records, and do not beheve that the 2004 analys1s has
- been prowded to us prewously

.RESPONSE TO IR No. 34: This mformauon request asked both an mterrogatory and
. -asked Big Stone IT Co-owners to provide supportlng documentation for the Tesponse.

Your response did not provide supportmg documentation, and on-that basrs i8 parha]ly' o
“NON-TESPONSIVe. :

RESPONSE TO IR No. 36: The response states that-the “Brg Stone UnitII
. Participation Agreement defines therights and obligations of the Apphcants including

circumstances whéreby one or more partrerpant alters the amount of its share of Big
B Stone, Unit I1.” If the information requested is in the Brg Stone Unit IT Participation .
Agreement, a copy of that agreement should be prowded as we specrﬁcally asked for
supporting do cumentatmn in IR No. 36(c)

RESPONSE TO IR No. 37:  After 1ev1ewmg the response to IR No 37 we thlnk itis
. mon-responsive. The question specrﬁcally asks “what criteria were used to pick the™
- average a.nnual compound growth rate,” not what process was nsed. A

RESPONSE TO IR No. 48: Thrs IR sought the responses to GRE’S recent request for
proposals for 120 MW of power; we understand that this was a request for proposals in
2005 for power from renewable energy sources. Big Stone II Co-owners stated objection
to IR No. 48 is that “it is not reasonably calculated to lead to the discovery of admissible
evidence.” The responses to GRE’s 2005 request for proposals for renewable resources
is directly relevant to evaluating GRE’s claims regardlng the relative costs of renewable
© energy sources such as wind power; a subject that is at issue'in this proceeding.
Moréover, when we asked a similar question in the Third Set of Request for Production
of Documents in SD PUC Docket No. EL05-022, regardmg the responses toa GRE -

-
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'reguest for proposals it issued in 1ate 2004, B1g Stone H‘prowdcd us rcsponswc
documents Wlthout obj ectlon '

—
i

. T'would fike to schedule a conference call w1th you Monday, Ayril 3, 2006 to dlscuss the .

above matters, in addition to the discovery i issues that I’ve raised with respect to our .

Third Set of Interrogatories in the South Dakota proceedmg and our Informatmn Reqnest'

* Nos. 3-24 in the Minnesota procecdmg

o

Thank you very much for your attcntlon to these matters

‘ Smcerely, ;






