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Please state your name and business address.

My name is Mark Maple and my business address is lllinois Commerce

Commission, 527 East Capitol Avenue, Springfield, lllinois 62701.

By whom are you employed and in what capacity?

| am employed by the lllinois Commerce Commission (“Commission”) as a Senior
Gas Engineer in the Energy Engineering Program of the Safety & Reliability

Division.

Please state your educational background.

| hold a Bachelor of Science degree in Mechanical Engineering and a minor in
Mathematics from Southern lllinois University - Carbondale. | also received a
Master's degree in Business Administration from the University of lllinois at
Springfield. Finally, | am a registered Professional Engineer Intern in the State of

[llinois.

What are your duties and responsibilities as a Senior Gas Engineer in the

Energy Engineering Program?

My primary responsibilities and duties are in the performance of studies and

analyses dealing with the day-to-day, and long-term, operations and planning of
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the gas utilities serving lllinois. For example, | review purchased gas adjustment
clause reconciliations, rate base additions, levels of natural gas used for working
capital, and utilities' applications for Certificates of Public Convenience and
Necessity. | have also testified in multiple pipeline cases involving eminent

domain.

What is the purpose of this proceeding?

On February 24, 2023, Navigator Heartland Greenway LLC (“NHG” or the
“Company”) filed an Application requesting the Commission issue to it a certificate
of authority pursuant to the Carbon Dioxide Transportation and Sequestration Act
(“CO2 Act”) (220 ILCS 75/1 et seq.) to construct, install, operate, and maintain the
lllinois portions of the Heartland Greenway pipeline system (“HGPS”) and related
facilities. Additionally, NHG is seeking an order authorizing it to take and acquire
easements and interests in private property in the manner provided for by the law

of eminent domain, as provided in Section 20(i) of the CO2 Act.

What is your role in this proceeding?

My role is to determine whether NHG meets the requirements under the CO2 Act
to obtain a certificate of authority from the Commission to construct and operate a

carbon dioxide pipeline. | will also determine whether NHG meets the

2
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requirements to obtain authority to exercise eminent domain to acquire easements

for the HGPS project (“Project”), as provided in Section 20(i) of the CO2 Act.

Have you determined whether NHG meets the statutory requirements for the

issuance of a certificate of authority by the Commission?

| have determined that NHG does not meet the requirements for the issuance of a
certificate of authority, for reasons that | will discuss below. It is my
recommendation that the Commission deny NHG’s request for a certificate of

authority to construct and operate a carbon dioxide pipeline.

Do you have any exhibits or attachments to your testimony?

Yes. | have included the following attachments to my testimony:

Attachment 1 NHG Response to Staff data request (“DR”) MEM 1.02,
Attachment 3, June 2023 Update

Attachment 2 NHG Response to Citizen and County Intervenors DR
CCl 2.15

Attachment 3 NHG Response to Staff DR MEM 1.05, Attachment 5,

June 2023 Update

Attachment 4 NHG Response to Staff DR MEM 1.07, May 1, 2023
Supplement (PUBLIC and CONFIDENTIAL)
Attachment 5 NHG Response to Staff DR MEM 1.06, Attachment 1
3
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What findings must the Commission make to approve a request for a

certificate of authority for a carbon dioxide pipeline?

Section 20(b) of the CO2 Act states:

(b) The Commission, after a hearing, may grant an application for a certificate of
authority authorizing the construction and operation of a carbon dioxide pipeline if
it makes a specific written finding as to each of the following:

1)
2)

3)

4)

5)

6)

7

8)

[T]he application was properly filed;

[T]he applicant is fit, willing, and able to construct and operate the
pipeline in compliance with this Act and with Commission regulations
and orders of the Commission or any applicable federal agencies;

[T]he applicant has entered into an agreement with a clean coal
facility, a clean coal SNG [Substitute Natural Gas] facility, or any
other source that will result in the reduction of carbon dioxide
emissions from that source;

[T]he applicant has filed with the Pipeline and Hazardous Materials
Safety Administration of the U.S. Department of Transportation all
forms required by that agency in advance of constructing a carbon
dioxide pipeline;

[T]he applicant has filed with the U.S. Army Corps of Engineers all
applications for permits required by that agency in advance of
constructing a carbon dioxide pipeline;

[T]he applicant has entered into an agreement with the lllinois
Department of Agriculture that governs the mitigation of agricultural
impacts associated with the construction of the proposed pipeline;

[T]he applicant possesses the financial, managerial, legal, and
technical qualifications necessary to construct and operate the
proposed carbon dioxide pipeline; and

[T]he proposed pipeline is consistent with the public interest, public
benefit, and legislative purpose as set forth in this Act [. . . .]

220 ILCS 75/20(b)(1)-(8).
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Q. Does the CO2 Act require the Commission to consider any other evidence

before approving an application for a certificate of authority?

A. Yes. Section 20(b)(8) of the CO2 Act also requires the Commission to consider
the following:

(A) [Alny evidence of the effect of the pipeline upon the economy,
infrastructure, and public safety presented by local governmental
units that will be affected by the proposed pipeline route;

(B) [A]lny evidence of the effect of the pipeline upon property values
presented by property owners who will be affected by the proposed
pipeline or facility, provided that the Commission need not hear
evidence as to the actual valuation of property such as that as would
be presented to and determined by the courts under the Eminent
Domain Act;

© [Alny evidence presented by the Department of Commerce and
Economic Opportunity regarding the current and future local, State-
wide, or regional economic effect, direct or indirect, of the proposed
pipeline or facility including, but not limited to, ability of the State to
attract economic growth, meet future energy requirements, and
ensure compliance with environmental requirements and goals;

(D) [A]ny evidence addressing the factors described in items (1) through
(8) of this subsection (b) or other relevant factors that is presented
by any other State agency, the applicant, a party, or other entity that
participates in the proceeding, including evidence presented by the
Commission's staff; and

(E) [Alny evidence presented by any State or federal governmental
entity as to how the proposed pipeline will affect the security,
stability, and reliability of energy.

220 ILCS 75/20(b)(8)(A)-(E).

Q. Are there any other provisions of the CO:2 Act that are relevant to your

testimony?
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Yes. Section 20(g) of the CO2 Act provides as follows:

A final order of the Commission granting a certificate of authority
pursuant to this Act shall be conditioned upon the applicant obtaining
all required permits or approvals from the Pipeline and Hazardous
Materials Safety Administration of the U.S. Department of
Transportation, U.S. Army Corps of Engineers, and lllinois
Department of Agriculture, in addition to all other permits and
approvals necessary for the construction and operation of the
pipeline prior to the start of any construction. The final order must
specifically prohibit the start of any construction until all such permits
and approvals have been obtained.

220 ILCS 75/20(g).

Further, Section 20(i) of the CO2 Act provides as follows:

(i) A certificate of authority to construct and operate a carbon dioxide
pipeline issued by the Commission shall contain and include all of
the following:

(1) a grant of authority to construct and operate a carbon dioxide
pipeline as requested in the application, subject to the laws of this
State; and

(2) a limited grant of authority to take and acquire an easement
in any property or interest in property for the construction,
maintenance, or operation of a carbon dioxide pipeline in the manner
provided for the exercise of the power of eminent domain under the
Eminent Domain Act. The limited grant of authority shall be restricted
to, and exercised solely for, the purpose of siting, rights-of-way, and
easements appurtenant, including construction and maintenance.
The applicant shall not exercise this power until it has used
reasonable and good faith efforts to acquire the property or
easement thereto. The applicant may thereafter use this power when
the applicant determines that the easement is necessary to avoid
unreasonable delay or economic hardship to the progress of
activities carried out pursuant to the certificate of authority.

220 ILCS 75/20().

Why is Section 20(g) of the CO2 Act relevant to your testimony?

6
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As | detail below, there are certain forms, permits, or permissions that, for various
reasons, NHG has not obtained prior to the filing of my direct testimony. However,
the Commission’s Final Order must be conditioned upon NHG obtaining these
forms, permits, or permissions before starting any construction on its proposed
pipeline. Therefore, in my non-legal opinion, NHG’s failure to obtain certain forms,
permits, or permissions at this point in time does not, on its own, disqualify it from

obtaining a certificate of authority from the Commission.

Why is Section 20(i) of the CO2 Act relevant to your testimony?

As | detail below, NHG’s low rate of easement acquisition for the proposed pipeline
relates to NHG’s efforts to negotiate in good faith with landowners and further
displays the unpopularity and safety concerns of the public associated with the
proposed pipeline, and ultimately supports my recommendation that NHG’s

Application be denied.

Properly Filed

Q.

Please explain the notice requirements that NHG must adhere to pursuant to

Section 20(e) of the CO2 Act.

Section 20(e) of the CO2 Act details the landowner notice requirements for
applications for a certificate of authority for carbon dioxide pipelines. Specifically,

Section 20(e) states that “notice of an application for a certificate of authority is

7
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provided within 30 days after filing to the landowners along a proposed project
route, or to the potentially affected landowners within a proposed project route
width, using the notification procedures set forth in the Commission's rules.” 220

ILCS 75/20(e).

Has NHG complied with the requisite landowner notice requirements as

detailed in Section 20(e)? Please explain.

No. NHG initially filed its Application on February 24, 2023. Over a month later,
on March 30, 2023, NHG filed an Errata and a Revised Exhibit F to its Application.
Exhibit F is the list of landowners within the notification corridor of the Project
(“Landowner List”). In its errata letter, NHG stated that “due to manual errors in
compiling the Landowner List, some of the addresses provided on Exhibit F were
incorrect.” (NHG Errata, 1 (emphasis added).) NHG counsel stated at the first
pre-hearing conference in this docket that “approximately 130 mailings [had]
incorrect addresses,” but that NHG had “not yet been able to compile a list of
landowners with incorrect addresses . . ..” (Tr. 21-22, Apr. 4, 2023.) However,
the ALJs stated that the Commission Clerk’s office estimated that approximately
300-400 landowners were affected by errors, resulting in significant time and cost

to the Commission to re-send the notices. Id. at 23-24.

Noting the requirement of Section 20(e) ensuring that notice of the
Application is provided within 30 days of filing, the ALJs ruled that the Application

8
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was not complete until the errata was filed on March 30, 2023. 1d. at 36.
Therefore, the ALJs ruled that the 11-month statutory clock in this docket started
on March 30, 2023, rather than February 24, 2023, when the Application was

originally filed. Id.

While the ALJs deemed the Application as “complete,” to my knowledge, NHG has
not provided to the parties an updated and accurate number of how many
landowners on the initial Landowner List included incorrect data nor a comparison
to the revised Landowner List to ensure that all landowners received proper notice

under Section 20(e).

In your opinion, has NHG properly filed its Application for a certificate of
authority to construct and operate a carbon dioxide pipeline pursuant to 220

ILCS 75/207?

While | am not an attorney, | understand that Section 20(b)(1) provides the
discretion to the Commission to grant an application if it makes a specific written
finding that the application was properly filed, and in turn, the Commission can
deny an improperly filed application in its Final Order. Due to NHG’s extensive
errors in the Landowner List, and other issues with its Application as detailed
herein, it is my opinion that NHG’s Application was not properly filed. Therefore, |
recommend the Commission deny the Application and find that the Application was
not properly filed. Staff counsel will address this issue further in briefs.

9
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Fit, Willing, and Able

Q.

Has NHG demonstrated that it is willing to pursue the Project pursuant to

220 ILCS 75/20(b)(2)? If yes, please explain how.

Yes. NHG has filed its Application for a certificate with the Commission, and it is
also pursuing permits and applications with numerous agencies and organizations.
(NHG Ex. 4.4.) NHG has also held multiple public meetings, both in-person and

online, demonstrating its willingness to construct the pipeline. (NHG Ex. 2.0, 3.)

Has NHG demonstrated that it is technically fit and able to construct the

Project pursuant to 220 ILCS 75/20(b)(2)?

Yes. However, as | further explain below, I am concerned that the current

construction guidelines for COz pipelines do not adequately address public safety.

How has NHG demonstrated that it is technically fit and able to construct

and operate a carbon dioxide pipeline?

The Company has stated that “NHG and its affiliated entities have not previously
constructed any CO2 pipelines.” (Attach. 2.) However, NHG has stated in
testimony that the Company’s management team holds experience in other
pipeline projects. In his direct testimony, NHG witness David Giles explained that
the management team overseeing the Project has over 200 years of combined

10
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experience, including technical expertise across pipelines transporting multiple
commodities, and with a strong safety track record. (NHG Ex. 1.0, 13.) He also
states that the management team has acquired or constructed, and safely
operated, approximately 1,300 miles of pipeline and associated infrastructure. 1d.
at 15. Some members of the management team developed the approximately
670-mile Big Spring Gateway system, which included pipeline gathering, pipeline
transmission, as well as storage and trucking capabilities. 1d. Management team
members also managed the purchase of the approximately 260-mile Glass
Mountain Pipeline and expanded the system by adding 450 miles of pipeline

gathering, pipeline transmission and storage capabilities. Id. at 15-16.

Additionally, NHG witness Stephen Lee explained in his direct testimony that
experienced companies have been or will be hired to help design the pipeline.
DNV GL USA and Integrity Solutions Ltd. have been retained to assist with the
safety and design of the pipeline. (NHG Ex. 6.0, 20.) LJA Engineering Inc. has
been retained to perform detailed engineering design for the project. 1d. Trimeric
Corporation has also been retained to help finalize the overall engineering related
to carbon dioxide capture facilities and to provide additional quality and technical
reviews. Id. Finally, Terracon Consultants, Inc. has been retained to complete a
Geohazard Assessment Study for the pipeline route. Id. Mr. Lee also stated that
when the Company evaluates potential construction firms, it will review factors

such as the contractors’ experience, previous projects in the region, ability to work

11
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in the respective region, labor and equipment resources, financial strength, safety

record, and outstanding litigation. Id. at 22.

Based on the information you reviewed, is it your opinion that NHG is fit,

willing, and able to construct and operate the carbon dioxide pipeline?

Yes, however, it is my opinion that the current construction guidelines for CO:2

pipelines do not adequately address public safety.

Agreements with Carbon Dioxide Producers

Q.

Has NHG entered into any agreements with any sources of carbon dioxide
that will result in the reduction of carbon dioxide emissions from those

sources pursuant to 220 ILCS 75/20(b)(3)?

Yes. NHG witness Laura McGlothlin stated in her direct testimony that NHG and
its affiliated companies have entered into long-term contracts or letters of intent for
transportation on the HGPS with five counterparties covering twenty-one (21)
carbon dioxide-emitting sources to be served in the first phase of HGPS’s
operations. (NHG Ex. 3.0, 3.) Twenty (20) of the sources are ethanol production
facilities and one is a fertilizer production facility. 1d. Twenty (20) of the twenty-
one (21) facilities are located outside of Illinois. Id. at 5; Application, 11. NHG
anticipates transporting all of the carbon dioxide emissions from the twenty-one

(21) facilities, totaling approximately 6.6 million metric tons (“MMT”) per year, on
12
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the HGPS, which has an initial capacity of 10 MMT per year. Id. Additionally, NHG
states that it has an agreement covering an additional ten (10) facilities that could

be served in future phases of HGPS’s operations. Id. at 3.

Pipeline and Hazardous Materials Safety Administration

Q.

Has NHG filed with the Pipeline and Hazardous Materials Safety
Administration (“PHMSA”) of the U.S. Department of Transportation all
forms required in advance of constructing a carbon dioxide pipeline

pursuant to 220 ILCS 75/20(b)(4)?

Yes. According to NHG’s June update to Staff DR MEM 1.02 (Attach. 1), NHG
received its Operator Identification Number in November 2021, and also updated

its Notification Type F in February 2023.

U.S. Army Corps of Engineers

Q.

A.

Has NHG filed with the U.S. Army Corps of Engineers all applications for
permits required in advance of constructing a carbon dioxide pipeline

pursuant to 220 ILCS 75/20(b)(5)?

Yes, according to NHG’s June update to Staff DR MEM 1.02. (Attach. 1.)

13
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Has NHG obtained all applications and permits from the U.S. Army Corps of
Engineers required in advance of constructing a carbon dioxide pipeline

pursuant to 220 ILCS 75/20(b)(5)?

No. According to NHG’s June update to Staff DR MEM 1.02, it expects to obtain
one permit in the last quarter of 2023 and the other permit in the first quarter of

2024. (Attach. 1.)

Is NHG’s lack of permits from the U.S. Army Corps of Engineers a reason to

deny its requested certificate of authority?

No.

What is the basis for your opinion that NHG’s lack of permits from the U.S.
Army Corps of Engineers does not preclude it from receiving a certificate of

authority from the Commission?

In my experience, companies are often unable to file for some permits until they
have completed certain tasks such as surveying the land and choosing a final route
for the pipeline. | am advised by counsel that, by statute, if the Commission were
to grant a certificate of authority to NHG, the Commission must condition its Final
Order, in part, on NHG receiving the necessary U.S. Army Corps of Engineers’

permits prior to starting construction on the pipeline. See 220 ILCS 75/20(g).

14
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lllinois Department of Agriculture

Q.

Has NHG entered into an agreement with the lllinois Department of
Agriculture (“IDOA”) that governs the mitigation of agricultural impacts
associated with the construction of the pipeline pursuant to 220 ILCS

75/20(b)(6)?

Yes. NHG filed the agreement as NHG Exhibit 4.5 on April 7, 2023.

Financial, Managerial, Legal, and Technical Qualifications

Q.

Did you review whether NHG has the required financial, managerial, legal,
and technical qualifications to construct and operate a carbon dioxide

pipeline pursuant to 220 ILCS 75/20(b)(7)?

| have reviewed the Company’s managerial and technical qualifications. However,
| will not address the Company’s financial qualifications as Staff witness Janis
Freetly will address this issue in Staff Exhibit 2.0. | will also not directly address
the Company’s legal qualifications but will provide a summary of what NHG has
demonstrated in this area so that the Commission will have the necessary

information to form an opinion on the matter.

How has NHG demonstrated that it has the managerial and technical

qualifications to construct and operate a carbon dioxide pipeline?

15
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Although the Company has not previously constructed a CO:2 pipeline (Attach. 2),
as | mentioned above, NHG witness David Giles explained that the management
team overseeing the Project has over 200 years of combined experience, including
technical expertise across pipelines transporting multiple commodities, and with a
strong safety track record. (NHG Ex. 1.0, 13.) He also stated that the management
team has acquired or constructed, and safely operated, approximately 1,300 miles
of pipeline and associated infrastructure. Id. Some members of the management
team also developed the approximately 670-mile Big Springs Gateway system,
which included gathering and transmission pipelines as well as storage and
trucking capabilities. Management team members also managed the purchase of
the approximately 260-mile Glass Mountain Pipeline and expanded the system by
adding 450 miles of pipeline gathering, pipeline transmission and storage
capabilities. Id. at 15-16. Mr. Giles included a short work history of fourteen
management team members, which further demonstrates their qualifications and
experience. Id. at 14-15. Additionally, five companies have been or will be hired
to help design the pipeline. NHG witness Stephen Lee’s testimony lists their roles

in the design process, along with their credentials. (NHG Ex. 6.0, 20-21.)

Finally, NHG witness Stephen Lee stated that when the Company evaluates
potential construction firms, it will review factors such as the contractors’
experience, previous projects in the region, ability to work in the respective region,

labor and equipment resources, financial strength, safety record, and outstanding
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litigation. Id. at 22. NHG has also signed a Letter of Intent with four labor unions
for the construction and installation of the pipeline in Illinois. Mr. Lee states that
NHG is committed to using a highly qualified and experienced workforce on the

Project. Id. at 26.

Are you providing an opinion regarding whether NHG has the required legal

gualifications to construct and operate a carbon dioxide pipeline?

No. However, below | summarize what NHG has demonstrated in that area so
that the Commission will have the necessary information to form an opinion on the

matter.

Are you aware of any information that may relate to NHG’s legal

gualifications?

NHG’s Application details that its General Counsel has more than 15 years of
experience in the pipeline and infrastructure industries. (Application, 27.) Further,
NHG has also retained experienced outside counsel to assist with federal and state
regulatory, environmental, and other permitting, and real estate matters. Id.
NHG’s response to Staff DR MEM 1.02 provides a listing of all federal, state, and
local permits and approvals that the Company is required to obtain in order to

construct its proposed pipeline. (Attach. 1.)
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Has NHG demonstrated that it is financially fit to construct and operate the

pipeline pursuant to 220 ILCS 75/20(b)(7)?

Staff withess Janis Freetly will address the financial issues in this proceeding in
Staff Exhibit 2.0. However, it is my understanding that she has not identified any

issues with NHG’s financial fithess to construct and operate the pipeline.

Based on the information you reviewed, do you believe NHG possesses the
managerial and technical qualifications necessary to construct and operate

the carbon dioxide pipeline?

Yes.

Public Interest, Public Benefit, and Leqislative Purpose

What does the CO2 Act provide with respect to legislative purpose?

Section 5 of the CO2 Act states the legislative purpose of the CO2 Act:

Pipeline transportation of carbon dioxide for sequestration,
enhanced oil recovery, and other purposes is declared to be a public
use and service, in the public interest, and a benefit to the welfare of
lllinois and the people of lllinois because pipeline transportation is
necessary for sequestration, enhanced oil recovery, or other carbon
management purposes and thus is an essential component to
compliance with required or voluntary plans to reduce carbon dioxide
emissions from "clean coal" facilities and other sources. Carbon
dioxide pipelines are critical to the promotion and use of Illinois coal
and also advance economic development, environmental protection,
and energy security in the State.
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220 ILCS 75/5 (emphasis added).

Please explain Section 20(b)(8) of the CO2 Act.

Section 20(b)(8) states that the Commission must make a specific finding that “the
proposed pipeline is consistent with the public interest, public benefit, and
legislative purpose as set forth in this Act.” 220 ILCS 75/20(b)(8). The
Commission shall also consider additional evidence as detailed in Section
20(b)(8)(A)-(E). Section 20(b)(8)(D) also specifically allows for the Commission
Staff to present evidence on any “other relevant factors”. As part of my review, |

analyzed the proposed route of the pipeline as an additional relevant factor.

In your opinion, does the proposed pipeline meet the legislative purpose

pursuant to 220 ILCS 75/20(b)(8)?

No.

Please explain why, in your opinion, the proposed pipeline does not meet

the legislative purpose pursuant to 220 ILCS 75/20(b)(8).

While I am not an attorney, Section 20(b)(8) requires that the proposed pipeline be
consistent with the public interest, public benefit, and legislative purpose as set
forth in Section 5; specifically, the legislative purpose as defined in Section 5 states
that the pipeline transportation of carbon dioxide for sequestration, among others,
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is declared to be a public use and service and in the public interest, and a benefit

to the welfare of lllinois and the people of lllinois because pipeline transportation

is necessary for sequestration. 220 ILCS 75/5 (emphasis added).

Part of my route analysis included reviewing the end point of the pipeline. The
Company currently does not have a sequestration facility in place; thus, the end
point of the pipeline remains unknown. Without a sequestration facility in place
and the end point being uncertain, the entire route remains in flux, and
consequently, in my opinion, it is not a benefit to the citizens of lllinois nor in the
public interest. As noted in Section 5, pipeline transportation of COz2 is in the public

interest because the pipeline is providing the transportation necessary for

sequestration. However, if there is no sequestration, in my non-legal opinion, the

result is that the transportation is not in the public interest, and therefore, it is not

consistent with the legislative purpose nor does it satisfy Section 20(b)(8).

Further, Section 5 of the CO2 Act declares that carbon dioxide pipelines are in the
public interest of lllinois citizens, but also states that “[c]arbon dioxide pipelines are

critical to the promotion and use of lllinois coal and also advance economic

development, environmental protection, and energy security in the State.”
(emphasis added.) However, NHG seeks to transport CO2 from primarily ethanol
processing facilities from several Midwest states, and only one facility located in
lllinois. None of those facilities are coal or SNG facilities. (NHG Ex 3.0, 3

(emphasis added).) Although | am not an attorney, in my opinion, NHG’s proposed
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pipeline does not match the legislative purpose of the CO2 Act, which sought to
promote and use lllinois coal. The only other Commission application filed, and
ultimately granted, pursuant to the CO2 Act that | am aware of is Docket No. 13-
0252. In contrast to the present Application which seeks a 1,350-mile pipeline
collecting COz2 from twenty facilities outside of lllinois and only one facility in Illinois,
none of which are coal or SNG facilities, the application filed in ICC Docket No. 13-
0252 sought a certificate for a 28-mile pipeline to sequester carbon in Illinois from

an lllinois coal plant. FutureGen Industrial Alliance, Inc., ICC Final Order, Docket

No. 13-0252, 1 (Feb. 20, 2014) (emphasis added). It is my non-legal opinion that
the “other sources” other than lllinois coal or SNG plants referenced by the CO:2
Act does not appear to align with the primary purpose of the CO2 Act. Staff counsel

will address this issue further in briefs.

How did NHG select its proposed route?

In direct testimony, NHG witness Monica Howard explained that the proposed
route was initially developed using a geographic information system computer
program known as Pivvot. (NHG Ex. 4.0, 6.) NHG obtained numerous data sets
for categories such as existing infrastructure, environment, land use, cultural sites,
and other pertinent categories. Id. at 6-7. After NHG gives different weight to each
characteristic in the data sets, Pivvot then provides a baseline pipeline route
between two points by evaluating those data sets, attempting to minimize

undesirable characteristics in the route. Id. at 8. NHG established a corridor along
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this route and was able to gather more information along the corridor through
flyovers, meetings with landowners and local officials, surveys, and other means.
Id. NHG was then able to perform, and will continue to perform, micro-routing

adjustments to finetune the route. Id. at 8.

What percentage of the total necessary easements has NHG acquired to

date?

According to the June update of its response to Staff DR MEM 1.05, NHG has
executed 148 easements or options out of a total of 1104 easements needed, or

13.4%. (Attach. 3.)

Is there a minimum percentage of easements that must be obtained before

an applicant can obtain the authority to exercise eminent domain?

No. | am not aware of any explicit requirement for an applicant to obtain a certain

percentage of land rights through negotiation.

Do you routinely see the percentage of easements obtained around 13% for

other pipeline projects?

No. | cannot recall another pipeline construction docket involving eminent domain
where the percentage of easements obtained was anywhere near this low at this
point in the negotiation process. Considering that NHG filed its first application for
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a Certificate of Authority in July 2022, the Company has had the better part of a
year to negotiate easements with landowners. The current percentage, 13.4%, is
an extraordinarily low success rate given the time that has elapsed. In my opinion,
this calls into question NHG’s negotiation processes and is a strong indication of
the unpopularity of the project and the safety concerns held by the lllinois residents

living along the route.

In your opinion, should eminent domain be used to obtain the majority of

easements along a pipeline route?

No. Typically, in pipeline construction dockets, the applicant can acquire the
majority of easements through negotiations. Eminent domain is used as a last
resort to obtain a small percentage of easements from any holdout landowners
that refuse to negotiate. This prevents a small minority of landowners from
obstructing a large project to which most landowners along the route have given
consent. It is my opinion that is how eminent domain should be evaluated and
utilized. Using eminent domain to obtain an overwhelming majority of the land for
a project demonstrates it is not in the public interest or public benefit. The inability
of NHG to secure easements in this docket calls into question the negotiation
processes as well as the safety and benefits of the pipeline itself. | recommend
the Commission consider the overwhelming landowner sentiment when evaluating
NHG’s application and whether NHG "has used reasonable and good faith efforts

to acquire the property or easement thereto.” 220 ILCS 75/20(i).
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Further, the Public Comments section available on the Commission’s eDocket
system has over 340 posted public comments as of the date of this testimony and
is demonstrative of the landowner sentiment in this docket. The majority of the
comments on eDocket are overwhelmingly negative and detail landowner
concerns. There are also several public comments available on PHMSA'’s website,
which further demonstrates the concerns with the safety of the pipeline. PHMSA,

Meetings: Carbon Dioxide Public Safety, https://www.regulations.gov/document/

PHMSA-2023-0013-0001/comment.

| also note that NHG has not yet provided full information responsive to a data
request on this issue despite the data request’s due date of April 3, 2023. NHG
has stated that it will not be able to provide full information until mid-July, well after
the date of my pre-filed direct testimony. Therefore, due to the delay of DR
responses from the Company, | reserve the right to supplement my testimony
regarding the use of eminent domain and landowner negotiation in rebuttal

testimony.

Did you conduct aroute review of NHG’s proposed route in this proceeding?

Yes.

What did you conclude from your route review?
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Based on my review, | found no reason to object to NHG’s general methodology
of selecting the proposed route. The proposed route appears to be mostly located
away from population centers, avoidable waterways, and major roadways. A
considerable portion of the route allows the Project to be collocated with other
existing underground pipelines. Where necessary, it appears that NHG has
deviated from its original route in order to avoid sensitive environmental areas,
rural homesteads, and other obstacles or areas of concern. | am not aware of any
route that is preferable to NHG’s proposed route. However, | reserve the right to
revise my opinion if new or additional information suggests a more reasonable

route exists.

Do you consider public safety to be a relevant topic pertaining to public

interest?

Yes. It is always in the public’s interest for any construction project to be carried
out in a manner that minimizes harm to people and property. The Commission
has an obligation to weigh the risks to the citizens of Illinois when approving a
project of this magnitude. Specifically, the CO2 Act states that the “Commission
shall consider the following: (A) any evidence of the effect of the pipeline upon the
economy, infrastructure and public safety... .” 220 ILCS 75/20(b)(8)(A) (emphasis

added).

Does PHMSA have safety oversight of COz2 pipelines?
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517 A. While | am not an attorney, it is my understanding that the Commission can, and
518 should, consider public safety (see 220 ILCS 75/20(b)(8)(A)); however, the safety
519 oversight of the CO:2 pipeline belongs to PHMSA:

520 Safety. Inasmuch as the regulation of the construction,

521 maintenance, and operation of pipelines transporting carbon

522 dioxide, whether interstate or intrastate, falls within the

523 statutory and regulatory jurisdiction of the Pipeline and

524 Hazardous Material Safety Administration of the federal

525 Department of Transportation, each carbon dioxide pipeline

526 owner shall construct, maintain, and operate all of its

527 pipelines, related facilities, and equipment in this State in a

528 manner that complies fully with all federal laws and

529 regulations governing the construction, maintenance, and

530 operation of pipelines transporting carbon dioxide, as from

531 time to time amended, and which otherwise poses no undue

532 risk to its employees or the public. This Section shall not be

533 interpreted to act in derogation of any such federal laws or

534 regulations.

535 220 ILCS 75/30.

536 Q. Has NHG acknowledged that the Project is subject to PHMSA jurisdiction?

537 A. Yes. NHG witness Stephen Lee discusses PHMSA's regulations that govern the

538 design, construction, and operation of the pipeline. (NHG Ex. 6.0, 2-6.)
539 Q. Is it your opinion that the proposed pipeline route is located at a distance
540 from houses and other places that will guarantee the safety of those people
541 in the event that there is an accidental release of CO2 from the pipeline?
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| cannot make that determination. It does appear that Navigator’s proposed route
meets or exceeds the minimum safety standards, as currently determined by
PHMSA. (NHG EXx. 6.0, 4 (emphasis added).) If NHG does not meet the minimum
safety standards, PHMSA has jurisdiction to investigate those violations and
ensure that NHG complies with all of the applicable safety regulations. However,
it is my opinion that PHMSA'’s current regulations, as they pertain to carbon dioxide
pipelines, are not sufficient to guarantee the public’'s safety in all possible

scenarios.

Has PHMSA acknowledged the need for stronger safety measures for carbon

dioxide pipelines?

Yes. On May 26, 2022, PHMSA announced its plans to conduct a rulemaking
related to CO2 pipelines. In its press release, PHMSA stated that it was “taking
steps to implement new measures to strengthen its safety oversight of carbon
dioxide pipelines around the country and protect communities from dangerous
pipeline failures.” The press release goes on to say that PHMSA is “initiating a
new rulemaking to update standards for CO2 pipelines, including requirements
related to emergency preparedness, and response.” The press release explains
that the new measures, as well as an enforcement action, are a result of PHMSA’s
investigation into the CO2 pipeline failure in Satartia, Mississippi in 2020, which
resulted in local evacuations and caused many people to seek medical attention.

PHMSA, PHMSA Announces New Safety Measures to Protect Americans From
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Carbon Dioxide Pipeline Failures  After  Satartia, MS Leak,
https://www.phmsa.dot.gov/news/phmsa-announces-new-safety-measures-

protect-americans-carbon-dioxide-pipeline-failures.

Additionally, on May 31-June 1, 2023, PHMSA hosted a public meeting regarding
the upcoming rulemaking and CO:2 public safety in Des Moines, lowa. PHMSA,
Carbon Dioxide Public Safety, https://www.regulations.gov/document/PHMSA-
2023-0013-0001 (“PHMSA Meeting.”) | intend to review the presentations and
transcripts of the PHMSA Meeting when it is available, and | reserve the right to

address concerns raised in the PHMSA Meeting in my rebuttal testimony.

Is it your opinion that the Commission should issue a certificate for a CO2
pipeline to be built while PHMSA is undertaking a rulemaking to change the

safety standards that would apply to any new CO: pipeline construction?

No. Once the pipeline is built, many of its characteristics cannot be easily changed,
such as location, thickness of the pipe wall, burial depth, etc. It is very possible
that PHMSA will issue new rules for characteristics such as a minimum setback
distance from homes and structures, that could cause NHG’s proposed pipeline to
not conform with the regulations. NHG has been quoted by news media stating
that “[there is] a misconception that somehow if the pipeline is built that somehow
we are grandfathered-in or exempt from any new safety regulations that may come

down the road . . . and that's just not the case.” Patrick Keck, What to Know about
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Navigator's New, Expanded CO2 Pipeline Application, State-Journal Register

(Mar. 1, 2023) (quoting Elizabeth Burns-Thompson, NHG’s vice president of
government and public affairs.) However, it is unknown if the issuance of a new
PHMSA rule for CO2 pipelines would lead to costly modifications, a shutdown of
the pipeline, or grandfathering in the existing, now non-complying pipeline.
Additionally, if this project moves forward prior to the rulemaking by PHMSA, NHG
could construct and operate a pipeline that is later found to be non-compliant with
PHMSA'’s new rules, and therefore, could be deemed unsafe to operate. To avoid
this potentially dangerous situation, | recommend that the Commission deny
NHG’s Application on the basis of safety concerns until such time that PHMSA

completes its new rulemaking process.

Can you explain your reasoning behind your recommendation to the

Commission?

It is my opinion that denial of NHG’s Application for safety reasons until PHMSA
completes its new rulemaking process is both sensible and necessary, given the
circumstances. PHMSA has acknowledged that its rules are outdated and
inadequate. The lives and safety of lllinois citizens must come before business
concerns. In fact, there is pending lllinois legislation calling for a moratorium on
CO2 pipeline construction pending the new rulemaking, indicating that the General

Assembly may share the same safety concerns. See Safety Moratorium on
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Carbon Dioxide Pipelines Act, H.B. 3803 (2023). Therefore, it is my opinion that

the Commission should proceed cautiously.

Do you have any other concerns regarding safety?

Yes. NHG is currently developing its Emergency Response Plan (“ERP”), which
is “a plan that includes safety response procedures if an emergency condition
occurs as a result of the operation of a pipeline.” (NHG Ex. 7.0, 4.) The ERP
“provides guidance on how personnel should respond under various
circumstances including step by step directions for internal and external
responses, notifications, documentation, reporting, and other actions.” Id.
Collaboration with local emergency response units is critical because those units
must have adequate training, equipment, and personnel necessary to respond to
an incident. NHG has stated that it is currently working with these units, gathering
input for the ERP, and will provide training and other resources to these units. Id.
at 9-14. However, the Commission will not get to see the results of these efforts,
nor have the opportunity to evaluate or comment on the ERP prior to the record
being closed in this docket. NHG stated that it would not be providing drafts of its
ERP to local authorities and first responders until the fourth quarter of 2023. Id. at
12. In sum, NHG is asking the Commission to approve its pipeline project without
getting any feedback from local governmental units on the adequacy of the ERP,
the amount of training offered by NHG, the amount of money that NHG will actually

spend purchasing critical emergency response equipment, and other aspects of
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its safety planning. This is despite Section 20(b)(8)(A) of the CO2 Act requiring the

Commission to consider the following:

(A) Any evidence of the effect of the pipeline upon the economy,
infrastructure, and public safety presented by local governmental
units that the proposed pipeline affects;

220 ILCS 75/20(b)(8)(A) (emphasis added). Thus, while the CO2 Act does not
explicitly require an applicant to submit an emergency response plan at the time
of its application, NHG’s lack of an emergency response plan is a critical
consideration, and ultimately severely curtails local governments’ ability to provide
evidence, and for the Commission to weigh that evidence, on the public safety of

the Project.

Besides safety, why else do you consider the proposed route to be a

relevant factor in this docket?

The pipeline route is at the very center of this case. It determines which
landowners are affected, and thus notified, of this certification process. The route
determines what construction methods are used to install the pipe and what safety
mechanisms and precautions must be engineered into the system. The route was
addressed by NHG at length in both the Application (Application, 11-16) and in
direct testimony (NHG Ex. 1.0, 8-10; NHG Ex. 4.0, 2-13). Additionally, route
selection was discussed in Staff’s testimony in NHG’s prior CO: pipeline case and

was the primary reason that the Company withdrew its application. Navigator
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Heartland Greenway LLC, ICC Docket No. 22-0497, Motion to Withdraw (Jan. 20,

2023). | would consider route selection to be one of the most relevant factors in

this docket.

Where will NHG’s proposed route terminate?

NHG witness Ms. Howard states:
The end point of the Trunkline of the HGPS will be a delivery point in
Buckhart Township in Christian County, lllinois and the end point of
the Montgomery Lateral will be a delivery point in Audubon Township
in Montgomery County, lllinois. At each delivery point there will be a
metering station and change of custody where the Pipeline will

deliver carbon dioxide to the sequestration operator for injection into
underground storage.

(NHG Ex. 4.0, 4.)

Who is developing the sequestration facilities at the two delivery points

mentioned above?

The sequestration facilities will be developed by HG Carbon Storage LLC

(“HGCS”). (Application, 1.)

Has HGCS obtained all the necessary land rights to construct the

sequestration facilities?

In its May 1, 2023 supplemental response to Staff DR MEM 1.07, the Company

responded that *"BEGIN CONF** [
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I, =D
CONF** The response also states that **BEGIN CONF** NG
|
8
.

...
**END CONF** (Attach. 4.) Therefore, it is my understanding that HGCS has

obtained the necessary land rights to construct the sequestration facilities,
although as | further explain below, the sequestration facility has not yet been

permitted or constructed.

Has HGCS received every permit and approval necessary to construct the

sequestration facilities?

No. Inits response to Staff DR MEM 1.06, the Company provided a table showing
all the federal, state, and local permits and approvals necessary for the
sequestration sites. There appears to be fourteen (14) such items, issued by a
total of eleven (11) government agencies or organizations. At this time, it appears
that HGCS has acquired, at most, two (2) of the fourteen (14) necessary approvals.
In fact, some of the permits are currently not scheduled or have a schedule that
stretches into 2025, which is past the statutory deadline for this docket. (Attach.

o.)
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Will HGCS eventually obtain all the necessary permits and approvals to

construct the sequestration facilities?

| cannot be certain that HGCS will eventually obtain all such permits and approvals.

Is the pipeline project viable if the sequestration sites are not permitted and

constructed?

No. In fact, the Company responded to Staff DR MEM 1.06 indicating as much.
Specifically, the Company stated, “Responding further, the Heartland Greenway
Pipeline System requires both a pipeline and a sequestration site or sites to deliver
carbon dioxide to. NHG will not move forward with pipeline construction until both
the pipeline and sequestration site(s) are permitted, and necessary land rights

have been secured.” (Attach. 5.)

In your opinion, what will happen to the pipeline project if the sequestration

site is not completed due to difficulties with acquiring permits?

There are two likely outcomes. The first would be that NHG finds no sequestration
alternatives, making the HGPS non-viable, as previously mentioned. In that
scenario, the pipeline would not be constructed. Alternatively, NHG could identify
an alternative sequestration site, either nearby in the Mt. Simon formation or in a
different location entirely. In that scenario, the pipeline would likely need to be

rerouted, perhaps only a few miles or perhaps entirely out of lllinois. If the pipeline
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were to still pass through lllinois, the route would change and thus, the list of
affected landowners would change as well. There would almost certainly be
landowners affected by the re-route who were not given notice of, and who did not

have the opportunity to participate in the original certification process.

Although | am not an attorney, it is my understanding that the Commission may
only grant a certificate to build a pipeline in the place and manner that the Company
has applied for. If the Company is unable to sequester the CO:zin the location in
which it applied for, the route would likely need to be re-routed, which in turn,
impacts different land and landowners. Therefore, without securing the
sequestration site, the entire route and the pipeline itself are called into question.
Said another way, if the sequestration site cannot be obtained, then the pipeline is

unlikely to be built, making the issues in this proceeding moot.

This is, in fact, exactly what happened in NHG’s previous Application, in Docket
No. 22-0497. NHG withdrew its Application for a Certificate of Authority when it
determined it would need to make changes to the pipeline route. (Motion to
Withdraw, 1, ICC Docket No. 22-0497 (Jan. 20, 2023).) It appears to me that this
change was likely necessitated by HGCS’s inability to develop a large enough
sequestration site as originally planned, since NHG’s new route has added an
additional lateral which terminates at a second sequestration site. This only further

demonstrates that any failure of HGCS to secure all necessary permits and
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construct adequate sequestration facilities will likely add to additional rerouting or

redesigning of the HGPS.

Regarding the first scenario in which the pipeline would not be constructed,
is there potential harm in the Commission issuing a certificate of authority
for the pipeline now with assurance from NHG that it will not build the

pipeline if the sequestration site is not constructed?

Yes, landowners will likely experience significant harm. Pursuing their interests
not only in this docket but in any subsequent legal action will be a substantial
investment in both time and money. Landowner participation in legal proceedings
will impose costs and take up a significant amount of time; specifically, if a
landowner chooses to participate in a proceeding, the landowner may invest a
substantial amount of time attending hearings, writing testimony, conducting
research, and meeting with land agents, in addition to incurring legal fees. For
example, affected landowners have now been subject to two Commission
proceedings regarding the proposed pipeline — the current docket and NHG’s
previous Application that was subsequently withdrawn, Docket No. 22-0497.
Unless it can be shown that the Project is guaranteed to be viable and constructed
as planned, it is not beneficial nor in the public interest of lllinois citizens for the

Commission to issue NHG a Cetrtificate.

36

Page 38 of 43



747

748

749

750

751

752

753

754

755

756

757

758

759

760

761

762

763

Docket No. 23-0161
Staff Ex. 1.0 PUBLIC

Has any other party provided information, to date, on the topics that you

addressed as items (A) through (E) of 220 ILCS 75/20(b)(8) above?

No. However, if a party provides information related to items (A) through (E)
above, | reserve the right to modify the conclusions that | have reached in this

testimony.

Other Considerations

Q.

Are there any other concerns you are aware of?

Yes. Thereis a concern regarding an application for a Common Carrier Certificate.

Has the Company filed an application for a Common Carrier Certificate

pursuant to 220 ILCS 5/15-401(a)?

No.

What does the Common Carrier by Pipeline Act state regarding certification

for acommon carrier?

Under the Common Carrier by Pipeline Act, a “common carrier by pipeline” is
defined as “a person or corporation that owns, controls, operates, or manages,
within this State, directly or indirectly, equipment, facilities, or other property, or a

franchise, permit, license, or right, used or to be used in connection with the
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conveyance of gas or any liguid other than water for the general public in common

carriage by pipeline[.]” 220 ILCS 5/15-201 (emphasis added). A common carrier

by pipeline requires a certificate to operate prior to pipeline construction (220 ILCS
5/15-401(a)), which is only issued if the Commission finds that issuance of the
certificate meets the requirements of public convenience and necessity. 220 ILCS

5/16-401(b).

Q: Is a common carrier certificate required for Navigator in this proceeding?

A: | am not an attorney and therefore will not provide a legal opinion or advice;
however, if the Commission determines that the Company is required to obtain a
common carrier certificate, the Company’s failure to seek this certificate at this time
would be a cause for concern. | am advised by counsel that a plain reading of the
CO2 Act does not absolve applicants from seeking other applicable and required
approvals from the Commission. Staff counsel will address this issue further in
briefs.

Conclusion

Q. What findings have you made as aresult of your review?

A. | have found that NHG has met six out of the eight criteria of the CO2 Act regarding

the issuance of a certificate of authority. However, | have determined that NHG’s

Application was not properly filed as required by 220 ILCS 75/20(b)(1). The
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proposed pipeline is also inconsistent with the public interest, public benefit, and
legislative purpose as set forth in the CO2 Act, as required by Section 20(b)(8).
Therefore, the Commission should deny NHG’s application for a certificate of

authority.

Specifically, the end point of the pipeline is unknown and thus, the entire route is
uncertain and likewise not proven to be a benefit to the citizens of Illinois without
a confirmed sequestration site. Further, NHG’s pipeline is contrary to the
legislative purpose of the CO2 Act, which sought to promote the use of lllinois coal.
Additionally, NHG’s inability to provide an ERP during the pendency of the
proceeding leads to public safety concerns for local municipalities and for the
Commission. Without the ERP, the Commission is unable consider the evidence
of public safety presented by local governmental units as required by Section
20(b)(8)(A). Lastly, as acknowledged by PHMSA, the current PHMSA regulations
pertaining to CO:2 pipelines are not adequate to address the safety and
environmental threat posed by CO: pipelines. Due to safety concerns, until
PHMSA implements new regulations for COz2 pipelines, Navigator's application

should be denied.

What is your recommendation to the Commission?

| recommend that the Commission deny NHG’s request for a certificate of authority
for multiple reasons:
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1. NHG’s Application has not been properly filed due to errors in the Landowner

List and NHG'’s failure to meet the required criteria of the CO2 Act;

2. NHG does not satisfy Section 20(b)(8). The proposed Project is not a benefit
to the citizens of lllinois nor in the public interest. With the end point of the route
uncertain, it is impossible to determine what the route’s effect on landowners
will be. Specifically, the viability of the entire project is uncertain, given HGCS'’s
failure to obtain permits to build a sequestration facility. Without a
sequestration facility identified and available, the end point of the pipeline is

unknown, and thus, the entire route is uncertain;

3. NHG’s Application is inconsistent with the legislative purpose of the CO2 Act as

set out in Section 5; and

4. NHG does not satisfy Section 20(b)(8)(A). Its failure to provide an emergency
response plan leaves the Commission unable to consider evidence of public

safety presented by local governmental units.

| further recommend that due to safety concerns for lllinois citizens, the
Commission should deny NHG’s CO:2 pipeline application untii PHMSA has

completed its rulemaking process.

However, if the Commission disagrees with my recommendation and issues a

certificate of authority to NHG, | recommend that the Commission impose a
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condition in its Final Order on NHG obtaining all required permits or approvals from
the U.S. Army Corps of Engineers, and all other permits and approvals necessary
for the construction and operation of the pipeline prior to the start of any
construction. Additionally, the Order should be conditioned on HGCS obtaining all
necessary land rights and permits to construct the sequestration facilities, as

planned, prior to the start of any pipeline construction.

Does this conclude your prepared direct testimony?

Yes, it does.
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