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BEFORE THE PUBLIC UTILITIES COMMISSION 

OF THE STATE OF SOUTH DAKOTA 

o-o-o-o-o-o-o-o-o-o-o-o-o-o-o-o-o-o-o-o-o-o-o-o-o-o 

 

 

IN THE MATTER OF THE APPLICATION 

OF NAVIGATOR HEARTLAND 

GREENWAY LLC FOR A PERMIT UNDER 

THE SOUTH DAKOTA ENERGY 

CONVERSION AND TRANSMISSION 

FACILITIES ACT TO CONSTRUCT THE 

HEARTLAND GREENWAY PIPELINE IN 

SOUTH DAKOTA, 

 

 

: 

 

: 

 

: 

 

: 

 

: 

HP 22-002 

APPLICANT’S OPPOSITION TO 

LANDOWNERS’ MOTION FOR 

REMOTE TESTIMONY 

o-o-o-o-o-o-o-o-o-o-o-o-o-o-o-o-o-o-o-o-o-o-o-o-o-o 

 

 Intervening Landowners represented by Brian Jorde filed a motion on July 14, 2023 

asking that two experts be allowed to testify virtually and all landowners who have submitted 

prefiled testimony, but “who are not subject to cross examination,” be allowed to swear to their 

testimony virtually or by affidavit.  Applicant Navigator Heartland Greenway LLC respectfully 

opposes the motion. 

1. John Abraham and Richard Kuprewicz 

The Landowners seek leave for Dr. John Abraham and Mr. Richard Kuprewicz to testify 

virtually.  The motion states that both have a scheduling conflict, although the motion offers no 

detail about the nature of their conflicts or when they arose.  The nine hearing days were 

scheduled on March 2, 2023, more than four months ago.  If the experts knew when they agreed 

to testify that they had irreconcilable scheduling conflicts that would prevent them from traveling 

to South Dakota to testify on any scheduled day, that issue should have been raised long before 

now.  Instead, the Landowners waited until after the motions deadline, after the PUC meeting 



 

{05289745.1} 

2 

held on July 11, 2023, and after the prehearing conference to raise the issue.  If the scheduling 

conflicts arose after the hearing dates were set, then the experts necessarily contend that other 

matters are more important and take precedence over their testimony in this docket.  No 

explanation having been offered, the Commission can only speculate about the basis and need 

for the requested relief. 

Regardless, it is not the case that “no other party will be prejudiced by Mr. Abraham [and 

Mr. Kuprewicz] appearing virtually.”  (Motion at 1.)  To the contrary, virtual testimony is 

inferior in almost every way to in-person testimony.  It requires the use of technology in the 

hearing room, which is invariably subject to interruptions, procedural glitches, and someone not 

being able to see or hear.  It makes the use of exhibits more difficult.  It deprives the 

Commission and opposing parties the opportunity to observe the demeanor and body language of 

a witness.  It makes cross examination much more difficult and less effective, which is especially 

important given that because of prefiled testimony, most of the testimony presented at the 

hearing will be by cross-examination.  And it makes it harder for the Commissioners to ask 

questions.  In-person testimony is standard before the Commission and allowing virtual 

testimony based on the mere assertion of a “scheduling conflict” will set a new precedent for any 

witness to seek leave to appear virtually merely for the sake of convenience.  Like trials, 

contested-case hearings under SDCL Ch. 1-26 are not convenient.  Witnesses should plan 

accordingly. 

Thus, the motion is late, there is no factual basis for it, and virtual testimony is inferior to 

live testimony in every way.  The motion should be denied. 

With respect to the request that Dr. Abraham be allowed to testify sometime on July 27, 

Navigator does not object assuming that Dr. Abraham will testify in person. 
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2. Landowners “not subject to cross examination” 

In paragraph 3, the motion asks that “Intervening Landowners who are not subject to 

cross examination” be allowed to swear to their testimony virtually or submit it by affidavit.  

Again, this is contrary to the Commission’s standard operating procedure.  Prefiled testimony is 

not sworn, so a witness who wants to offer testimony that constitutes evidence must appear, take 

an oath, and be subject to cross examination.  The motion suggests that this procedure is 

unnecessary if there will be no cross examination, but the motion’s logic is faulty.  First, the 

motion ignores the fact that the Commissioners may and usually do ask questions.  Second, the 

motion requires opposing parties to determine before the hearing starts whether each witness 

who testifies will be cross examined.  Hearings are dynamic and fluid proceedings.  Whether 

counsel decides to cross examine a witness depends in part on what happens during the hearing 

before the witness testifies.  Effective cross examination is sometimes carefully planned, 

sometimes impromptu, and always subject to change based on timing and the hearing schedule, 

who has testified, whether certain evidence is more or less important based on the testimony of 

other witnesses, and whether the testimony is cumulative.  Here, the Landowners have offered 

over 50 pieces of their own prefiled testimony, almost all of which is cumulative.  In response to 

Navigator’s motion to exclude such cumulative testimony, counsel did not identify who among 

the more than 50 witnesses will be testifying, nor does the pending motion identify any witnesses 

who are seeking to testify remotely or offer affidavit testimony in lieu of appearing personally.  

It would be unreasonable and unfair to require opposing parties to determine in advance of the 

hearing whether they will waive cross-examination with respect to some or all of the many 

Landowners who have submitted prefiled testimony. 



 

{05289745.1} 

4 

As with the motion to allow virtual expert testimony, the motion does not include any 

factual basis for more than 50 landowners being unable to make plans to attend the hearing. 

 As with the motion to allow virtual expert testimony, requiring opposing parties to 

determine whether they will waive cross-examination in advance of the hearing, thereby 

allowing intervening parties the opportunity to testify without appearing, would establish new 

precedent for the conduct of evidentiary hearings before the Commission. 

 Finally, to the extent that the Landowners request a date certain for their testimony if this 

motion is denied, the motion again asks opposing parties to respond without knowing the facts.  

Counsel for the Landowners has not disclosed which or how many of the landowners who 

offered testimony have conflicts or difficulty attending the hearing, which of the many 

landowners will testify, or what days are at issue.  Navigator has cooperated with other requests 

for a date certain for testimony, but they have been specific requests for a few witnesses and on 

certain dates.  If information is provided indicating which individual landowners are seeking 

relief as part of this motion, Navigator may be able to work with counsel for the landowners to 

resolve this issue.  However, the relief requested in the motion is currently not specific enough 

for Navigator to be able to make any pre-hearing agreement.   Therefore, for the reasons stated 

above, Navigator opposes the motion. 

Conclusion 

 Since Navigator’s permit application was filed, the Commission has heard from many 

landowners about their concerns and fears related to Navigator’s proposed pipeline.  The 

Commission denied Navigator’s motion addressing cumulative landowner testimony because 

each intervenor is entitled to appear and testify.  This motion goes the other direction, with the 

Landowners suggesting not only that they should be allowed to participate without appearing, 
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but that it is unreasonable to expect that they would take time away from their jobs and families 

to participate.  That sort of qualified intervention is consistent with neither Landowners’ publicly 

stated concerns, nor the statutory and regulatory process by which they have been granted party 

status.  Navigator respectfully requests that the motion be denied. 

Dated this 17th day of July, 2023. 

 

 WOODS, FULLER, SHULTZ & SMITH P.C. 

 

 

 By  /s/ James E. Moore   

 James E. Moore 

 P.O. Box 5027 

 300 South Phillips Avenue, Suite 300 

 Sioux Falls, SD 57117-5027 

 Phone (605) 336-3890 

 Fax (605) 339-3357 

 Email:  James.Moore@woodsfuller.com  

      Attorneys for Navigator Heartland Greenway 
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CERTIFICATE OF SERVICE 

 
I hereby certify that on the 17th day of July, 2023, a true and correct copy of the 

foregoing Applicant’s Opposition to Landowners’ Motion for Remote Testimony was served via 

e-mail upon the following:  

Ms. Patricia Van Gerpen 

Executive Director 

South Dakota Public Utilities Commission 

500 E. Capitol Ave. 

Pierre, SD  57501 

patty.vangerpen@state.sd.us 

 

Ms. Kristen Edwards 

Staff Attorney 

South Dakota Public Utilities Commission 

500 E. Capitol Ave. 

Pierre, SD  57501 

Kristen.edwards@state.sd.us  

Mr. Darren Kearney 

Staff Analyst 

South Dakota Public Utilities Commission 

500 E. Capitol Ave. 

Pierre, SD  57501 

darren.kearney@state.sd.us  

 

Mr. Jon Thurber 

Staff Analyst 

South Dakota Public Utilities Commission 

500 E. Capitol Ave. 

Pierre, SD  57501 

jon.thurber@state.sd.us  

Mr. Kevin Strehlow 

Executive VP & General Counsel 

Navigator Energy Services 

2626 Cole Ave, Suite 900 

Dallas, TX 75204 

kstrehlow@nesmidstream.com 

 

Ms. Sarah Dempsey 

Assistant General Counsel 

Navigator CO2 

13333 California St., Ste 202 

Omaha, NE 68154 

sdempsey@navco2.com  

Ms. Kara Semmler 

General Counsel 

South Dakota Telecommunications Association 

320 E. Capitol Ave. 

Pierre, SD 57501 

karasemmler@sdtaonline.com 

 

Mr. Robert W. Hill 

Brookings County Commission 

520 3rd St., Ste. 210 

Brookings, SD 57006 

rhill@brookingscountysd.gov  

Mr. Thomas H. Frieberg  

Frieberg, Nelson & Ask LLP 

115 N. Third St., PO Box 511 

Beresford, SD 57004 

tfrieberg@frieberlaw.com  

Mr. William H. Golden 

Lincoln County 

104 N. Main St., Ste 200 

Canton, SD 57013 

wgolden@lincolncountysd.org  

 

Ms. Carla Bruning 

Moody County Commission 

101 E. Pipestone Ave., Ste. D 

Flandreau, SD 57028 

doe-zoning@moodycounty.net  

 

 

Mr. Hunter Winklepleck 

Bethany Home Brandon 

3012 E. Aspen Blvd. 

Brandon, SD 57005 

hwinklepleck@bethanylutheranhome.com  

mailto:patty.vangerpen@state.sd.us
mailto:Kristen.edwards@state.sd.us
mailto:darren.kearney@state.sd.us
mailto:jon.thurber@state.sd.us
mailto:kstrehlow@nesmidstream.com
mailto:sdempsey@navco2.com
mailto:karasemmler@sdtaonline.com
mailto:rhill@brookingscountysd.gov
mailto:tfrieberg@frieberlaw.com
mailto:wgolden@lincolncountysd.org
mailto:doe-zoning@moodycounty.net
mailto:hwinklepleck@bethanylutheranhome.com
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Dr. Jarod Larson 

Brandon Valley School District 

300 S. Splitrock Blvd. 

Brandon, SD 57005 

Jarod.larson@k12.sd.us 

 

Mr. William G. Haugen, Jr. 

DEH III, LLC 

PO Box 90442 

Sioux Falls, SD 57109 

Wh401889@hotmail.com  

Mr. Tony Penn   

Mr. Nathaniel Runke 

Great Plains Laborers’ District Council and 

 International Union of Operating 

 Engineers, Local 49 

4208 W. Partridge Way, Unit 2 

Peoria, IL 61615 

gpldc@aol.com  

nrunke@local49.org 

 

Ms. Anna Friedlander 

United Association of Journeymen and 

Apprentices  of the Plumbing and Pipe Fitting 

Industry  of the United States and Canada, 

AFL-CIO 

3 Park Place 

Annapolis, MD 21401 

afriedlander@odonoghuelaw.com   

 

Mr. William Taylor  

Taylor Law Firm 

4820 E. 57th St., Ste. B 

Sioux Falls, SD 57108 

Bill.taylor@taylorlawsd.com  

 

Mr. John Taylor 

Taylor Law Firm 

4820 E. 57th St., Ste. B 

Sioux Falls, SD 57108 

John.taylor@taylorlawsd.com  

Mr. Jeremy Duff  

Taylor Law Firm 

4820 E. 57th St., Ste. B 

Jeremy.duff@taylorlawsd.com  

Mr. Eric H. Bogue 

47832 U.S. Hwy 18 

Canton, SD 57013 

ehbogue@gmail.com 

 

Ms. Cathy Lu Miller 

1214 Rockbend Parkway 

Saint Peter, MN 56082 

catm981@hotmail.com  

 

Ms. Lesley Pedde 

132 Springtree Bend 

Cibolo, TX 78108-3261 

lesley@pedde.com  

 

Mr. David Reker 

47975 239th St. 

Trent, SD 57065 

dcreker@proton.me 

 

 Ms. Gwen Reker 

47975 239th St. 

Trent, SD 57065 

gwenreker@proton.me 

 Ms. Kathy Jo Serck  

 POA for Lois Jean Rollings 

619 Hubbard St., PO Box 416 

Hudson, SD 57034 

kjs@alliancecom.net  

 

Mr. Alfred Slaathaug 

48198 Kim Cir. 

Brandon, SD 57005 

Al_evie@outlook.com 

Mr. Ricky A. Veldkamp 

48014 240th St. 

Trent, SD 57065 

rgveld@goldenwest.net 

 

 

 

 

Mr. John P. Peterson 

Peterson Law Office 

6201 E. Silver Maple Circle, Ste. 102 

Sioux Falls, SD 57110 

petersonlaw@midconetwork.com  
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mailto:gpldc@aol.com
mailto:nrunke@local49.org
mailto:afriedlander@odonoghuelaw.com
mailto:Bill.taylor@taylorlawsd.com
mailto:John.taylor@taylorlawsd.com
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mailto:kjs@alliancecom.net
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Ms. Darla Pollman Rogers  

Riter Rogers, LLP 

319 S. Coteau; PO Box 280 

Pierre, SD 57501 

dprogers@riterlaw.com 

 

Ms. Ellie Bailey 

Riter Rogers, LLP 

319 S. Coteau; PO Box 280 

Pierre, SD 57501 

e.bailey@riterlaw.com 

Mr. Brian E. Jorde, Attorney 

Mr. Ryan Cwach, Attorney 

Domina Law Group 

2425 S. 144th St. 

Omaha, NE 68144 

SDCO2@dominalaw.com  

ryan@birmcwachlaw.com    

JCuster@dominalaw.com    

  

 

and via U.S. Mail postage prepaid upon the following:  

 

Mr. Leslie Downer 

1935 3rd St. 

Brookings, SD 57006 

      /s /James E. Moore     

One of the Attorneys for Navigator Heartland 

Greenway LLC 

mailto:dprogers@riterlaw.com
mailto:e.bailey@riterlaw.com
mailto:SDCO2@dominalaw.com
mailto:ryan@birmcwachlaw.com
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