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BEFORE THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF SOUTH DAKOTA

IN THE MATTER OF THE APPLICATION OF

)  FINAL DECISION AND ORDER;
DAKOTA ACCESS, LLG FOR AN ENERGY ) NOTICE OF ENTRY
FACILITY. PERMIT TO CONSTRUCGT THE )
DAKOTA ACCESS PIPELINE ) HP14-002
) .
ROCEDUR; RY

On December 15, 2014, the South Dakota Public Utilities Commission (Commission)
received an energy facility permit applicafion (Application) from Dakota Access, LLC (Dakota
Access) pursuant to SDCL 48-41B4 to construct the South Dskota porfion of the proposad
Dskota Access Pipsline (Pipeline), The Pipeline wil begin in North Dakota and terminate in
Patoka, lllinois, raversing 13 counties in South Dakota. The proposed 12- to 30-inch diameter
pipaline will have an initlal capacity of 450,000 barrels ofoil per day with a total potential of up to
570,000 barrels per day. The proposed route will enter South Dakota in Campbell County at the
North Dakota/South Dakota border and will extend in a southeasierly direction, exiting the state
at the South Dakotallowa border in Lincoln County. The Jength of the Pipeline through South
Dakota is approximately 270 miles. The Pipelna alsowould include one pump station in South
Dakota located in Spink Ceunty. Pursuant to SDCL 49-418B-24, the Commission has one year
. from the date of application to rendar a dacision on the Applicaﬂon

On December 18, 2014, the Commission issusd its Notice of Application; Order for.and
Notice of Public Input Hearings; Notice of Opporiunity to Apply for Party Status. The notice
provided that each municipality, county, and govemmental agency in the area where ths facility
is proposed to be sited; any nonprofit organization, formed in whole or in part fo promote
conservation or natural beauty, to protect the environment, personal health or other biological
values, to preserva historical sites, to promote consumer inferests, to represent commercial and
industrial groups, or o promote the orderly development of the area in which the facility is to be
sited; or any interested person, may be granted party status in this proceeding by making
written application to the Commission on or before February 13, 2015.

On December 17, 2014, Dakota Access filad a Motion for Waiver of ARSD 20:10:22:38
Dakota Access requested a waiver o the extent the nle requires the filing of written testimony
with its application. On Dacamber 23, 2014, Dakota Access filed a Revised Application and
Revised Exhibits A and C. Dakota Access stated that the revised documents reflected route
changes.

On December 30, 2014, the Commission issued an order assessing a filing fee not to
exceed $610,000.- On January 8, 2015, Commissioner Fiegen filed a Jetter delivered to
Governor Dennis Daugaard advising of a conflict of inferest under SDCL 49-1-9 after leamning of ~
family ownership of land on the proposed Pipeline route. On January 14, 2015, Governor
Daugsard filed a letter with Secretary of State Shante} Krebs appointing State Treasurer Rich
Sattgast to serve ss Acting Commissioner in place of Commissioner Fiagen pursuant to SDCL
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Pursuant to SDCYL. 48-41B-15 and 49—41&16 and its Notice of Application; Order for
and Notice of Public Hearings and Notice of Opportunity to Apply for Party Status, the
Commission- held public hearings on Dakota Actess's application as follows: Wadnesday,
January 21, 2015, from noon (12:00 pm. CST) until 3:00 p.m. in the Bowdle School
Gymnasium, 3083 2nd Ave., Bowdle, South Dakoiz, Wednesday, Janvary 21, 2015, from 6:00
p.m. CST until 9:00 pm. -in the Redfisld, School Auditorium, 502 E. 2nd St, Redfield, South
Dakota; Thursday, January 22, 20185, from 10:30 am. CST until 1:30 p.m. in the Iroquois School
Gymnasium, 111 E. Washita Ave., Troquois, South Dakota; and Thursday, January 22, 2015,
from 5:30 p.m. CST untif 8:30 p.m. in the Roosevelt Room at the Ramkota Hotsl & Conference
Center, 3200 W. Maple Street, Sioux Falls, South Dakota. The purpose of the public input
hearings was to hear public comment regerding Dakota Access’s application. At the public snput
hearings, Dakota Access presented a brief description of the project, following which interested
persons “appeared and presented their views, comments, and guestions regarding the
application.

On January B, 2015, the Commission received an Application for Pary Status from the
South Dakota Department of Transportation. On Janiary 15, 2015, the Commission received an
Application for Party Status from Chris Bealy and Mark Meisrhenry. On January 20, 2015, the
Commission received an Application for Party Status from Lake County. On January 22, 2015,
the Commission received Applications for Party Status from WEB Water Development -
Association, Inc. and Randy Kuehn. On January 28, 2015, the Commission received an
Application for Party Status from the Lincoin County Board of Commissioners. On February 2,
‘2015, the Commission received an Application for Party Status from Pente Farms, L1C. On
February 3, 2015, the Commission received an Application for Party Status from the anehaha
‘County Board of Commissioners. On February 4, 2015, the Commission received an Application
for Party Status from Peggy Hoogastraat. On Febnary 5, 2015, the. Commission received an
Application for Party Statusfrom Joy A. Hohn. On February 8, 2015, the Commission received
Applications for Party Status from Marilyn J: Murray, the City of Harford, and Rocky Acres Land
-Investment LLC. On February 8, 2015, the Commission received Applications for Party Status
from Dele E. Sorenson Life Estate; Dakota Rural Adlion; Dale and Debra K. Sorenson; Duane
Sorenson - Dale, S. Sorenson Life Estate; Dennis Sorenson ~ Dale E. Sorenson Life Esiate;
Douglas Sorenson — Pale E. Sorenson Life Estate; Linda Goulst; Haugen Investments LP;
Phillip Fett; and-Ommin E. Gelde. On February 10, 2015, the Commission received Applications
for Party Status from Shirfley M. Olimanns; Bradley F. Williams; Craig L. Walker, and Dotta-Jo A.
Walker. On February 11, 2015, the Commission received an Application for Party Status from
Kevin J. Schoffelman and the City of Sioux Fslls. On February 12, 2015, the Commission
received an Application for Pary Status from Delores Andreessen Assid; Chares J. Johnson;
Janice E. Petterson; Corliss F. Wiebers; Paul A. Nelsen; and Paul A. Seamans. On February
12, 2015, the Commission received a letter withdrawing the applications for party -status for
Mark Melerhenry and Christopher Healy. On Februaly 13, 2015, the Commission recelved an
" Application for Parly Stetus from John Wellnitz; John Stratmeyer; the 2012 Brass Family LLLP;
the Indigenous Environmental Network; Rosebud Sioux Tribe-Sicangu Oyate Land Office; and
Rosebud Sioux Tribe-Sicangu Lakota Treaty Office. On February 17, 2015, the Commission
received an Application for Party Status from the Yankton Sioux Tribe; KKKP Property LLLP;
Calvin Schreiver; DLK&M, L 1C; Pederson Ag. LLC; Jean Osthus; Damel &Mama Holland and
Mavis A. Perry.

‘ On February 18, 2015 the Commlasnon granted Dakota Access’s Motion for Wawer of
ARSD 20:10:22:39. In addition, the Commission granted intervention to -the South Dakota
Department of Transportation; Lake COUI‘KY; WEB Water Development Assoc!atnn Inc.; Randy




Kuehn; Lincoln County Board of Commissioners; Pante Farms, LLC; Minnehaha County Board
of Commissioneys; Peggy A. Hoogestraat; Joy A. Hohn, Marilyn J. Murray; City of Hartford; Rocky
Acres Land Investment, LLC; Linda Goulet; Dale E. Sorenson Life Estate; Dakota Rural Action; Dale
and Debra K. Sorenson; Duane Sorenson; Dennis Sorenson; Douglas Sorenson; Haugen
Investments, LP; Phillip Fett; Orrin E. Gelde; Shiey M. Olftmanns; Bradley F. Williams; Cralg L
Walker; Dotta~Jo A. Walker; Kevin J. Schoffelman; City of Sioux Falls; Delores Andresssen Assid;
Charles J. Johnson; Janice E. Pstterson; Corliss F. Wiebers; Paul A. Nelsen; and Paul A. Seamans.

- On.Marth 5, 2015, the Commission granied - intervention to John Wellnitz; John
Stratmeyer; Lorin Brass; Indigenous Environmental Network; Rossbud Sjoux Tribe-Sieangu
Oyate Land Office; Rosebud Sioux Tribe-Sicangu Lakota Treaty Office; Yankion Sioux Tribe
KKKP Property, LLLP; Calvin Schreiver; DLK&M, LLC; Pederson Ag, LLC; Jean Osthus; Daniel
and Marcia Holland; and Mavis Parry. .

On March 11, 2015, the Commission issued a Prehearing Scheduling Order. On March
19 and 20, 2015, Dakota Access filed route revisions. On April 20, 2015, the South Dakota
Associaﬁon of Rural Water Systems, Inc. {SDARWS) flled a Petmon for Intervention. On May 4,
2015, the Commission granted intervention to SDARWS.

On May 7, 2015, Yankton Sioux Tribe filed a Motion to Compel. On May 8, 2015, the
Yankion Sioux Tribs, Rossbud Sioux Tribe, Indigenous Environmental Network and Dakota
Rural Aclion filed a Joint Motion to Amend Procedural Schedule. On May 11, 2015, Peggy
Hoogestraat, Matthew Anderson, Kristi Anderson, Nancy Stofferahn, Tom Stofferahn, Ron
Stofferahn, Kevin Schoffelman, Mawvis Parry, Shirley Oltmanns, Janice Petterson, Carlis
Wiebers, Linda Goulet, Marilyn Murray, Lori Kunzelman, Joy Hohn, Redney Hohn, Omrin Geide,
Doug Bacon, Margaret Hilt, Devona Smith, Al Arends, Sherrie Fines-Tracy, Delores Assid, and
Ruth ‘E. Arends; by and through their attorney Glenn J. Boomsma, joined the Joint Motion to
Amend Procedural Schedule.

The mofion hearing on Yankion Sioux Tribe’s Motion to Compel was set for May 12,
2015. The motion hearing for Joint Metion to Amend Procedural Scheduie was set for May 26,
2015. On My 12, 2015, Yankton Sioux Tribe, Rosebud Sloux Tribe, Indigenous Environmental
Network, and Dakota Rural Action filed a Joint Motion for Reconsideration of Order Dated May
11, 2015 in which they requested that a hearing be held prior o May 22, 2015. On May 12,
2015, the motion hearing on the Joint Motion for Reconsideration of Order Dated May 11, 2015
was set for May 14, 2015. On May 12, 2015, a Proteclive Order was issued.

By order dated May -13, 2015, the Commission granted in part and denjed in part
Yankton Sioux Tribe’s Motion to Compel. By order dated May 14, 2015, the Commission
granted the Motion for Reconsideration of Order Dated May 11, 2015 and set the motion
hearing for the Joint Motion to Suspend for May 18, 2015. By order dated May 20, 2015, the
Commission granied in part the .Joint Motion to Amend Procedural Schedule. On July 8, 2015,

Dakota Access flled a draft Fadllity Response Plan.

Wiitten prefiled direct and rebuttal testimony was filed by the parties’ witnesses. On
August 17, 2015, Yankton. Sioux Tribe filed a Motion for Leave to File Out of Time. Yankton

Sioux Tribe requested that one of its wimesses be allowed’ to file His prefiled testimony on-

August 17, 2015. Pursuant to the scheduling order, the deadline for prefled testimony was
August 14, 2015. The motion hearing on. Yankton Sioux Tribe’s Motion for Leave {o File Out of
Time was schedued for August 20, 2015. On August 20, 2015, the Commission issued its
Order For and Notice of Evidentary Hearing, with the hearing. scheduled to begin September
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28, 2015. By order dated August 21, 2015, the Motion for Lsave io Fxle Out of Time was
granted.

On August 21, 2015, Dakota Access filed proposed route adjustiments. On September
16, 2015, Peggy A. Hoogestraat, Kevin J. Schoffeinan, Linda Goulet, Corlis Wiebers, Mavis
Parry, Shirley Olfimanns, Janice E. Petterson, Marilyn Murray, Delores Andreessen Assid, Joy
Hohn, Rodney Hohn, Orrin E. Geids, Nancy Stoflerahn, Tom Stofferahn, Ron Sfoffershin,
Matthew -Anderson, ‘Kristi Anderson, Margarst Hilt, Ruth E. Arends, Allan C. Arends, Lomi L.
Bacon, Sherrie K. Fines-Tracy, Laurie Kunzelman and Devona Smith, through their stfomey
Glenn Boomsma, requested that certain witnesses b allowed to offer telephonic testimony at
the evidentiary hearing. On September 18, 2015, Dakota Access filed its South Dakota Spill
Model Discussion. On September 18, 2015, the City of Sioux Falls filed a motion requesting that
the Commission establish a range of time, either the aftesnoon of Ociober 6 or the moming of
October 7, for the testimony of the City of Sioux Fally’ witness, Dustin Hansen. On Septamber
21, 2015, Dakota Access filed maps showing route adjustments. On September 21, 2015,
SDARWS fiied a Motion for Substitution of Wilness, On September 23, 2015, Yankion Sioux
Tribe filed a Notice of Witness Unavailability and Matfon for Time Certain. On September 23,
2015, the City of Sloux Falils, Commission Staff, SDARWS, Yankion Sioux Tibe, Indigencus
Environmental Network and Dakota Rural Action fled thelr witness and exhibit fists. On
Septamber 23, 2015, Rosebud Sioux Tribe filed ifs exhibit list and the infervenora represented
by Glenn Boomsma filed an informal witness and exhibit ist. On September 24, 2015, Dakota
Access filed its wilness and exhiblit list end the intervenors represented by Glenn Boomsma filed
an amended witness and exhibit fist. On September 25, 2015, Commission Staff filed an
amended witness and exhibii list.

~ On September 25, 2015, the Commission gmnted SDARWS’ motion fo subs’uhxte a
witness and request for a tirrie certain for its witness; the motions fo allow telephonic testimony
and a fime certaln forwitnesses represented by Glenn Boomsma; Yankion Sioux Tribe’s motion

to allow two of its withesses to festify af a bme cerlain; and the City of Sioux Fans’ mofion to

allow its witness o testify at a time certain.

On September 28, 2015, Dakota Access filed a Motion 1o Strike Rosebud Sioux Tribe’s
Exhibit List Filing, and Preciude Infroduction of Undisdosed Exhibits. On September 28, 2015,
Dakota Access filed its Revised Agricultural Impact Mitigation Plan. On September 29, 2015,
Yankton Sioux Trbe, Rosebud Sioux Tribe, Indigenous Environmental Network, and Dakcta
Rural Action filed a Joint Motion to Stay-Proceedings for Preparation of an Environmental
impact Statement On October 6, 2015, Dakota Access flled a Brief in Opposition to
Environmental Impact Statement. On October 8, 2015, the Clly of Sioux Falls and Dakota
Access filed their Joint Molion regarding Stipulated Findings of Fact, Conditions, and Exhibits.

The evidentiary hearing was held as scheduled, beginning on September 28, 2015 and
ending on October 8, 2015. At the concjusion of the evidentiary hearing, a briefing schedule and
decision date was set by the Commission and on October 21, 2014, an Order Seiting
Procedural was issued. On Oclober 22, 2015, the Commission jssued its Order Denying Motion
tfo Stay Procesdings for Preparation of an Environmental Jmpact Statement. On October 26,

2015, the Commission-issued jts Order Denying Motion to Strike and.Preclude Infroduction of

Exhibits. On November 3, 2015, Dakota Access filed its Exhibit E, Insurance Requirements with -

Michels Corporation and Aftachment 1, Member Guaranty Agreement. Post-hearing briefs were
filed In accordance with the briefing schedule, On November 6, 2015, Lewis and Clark Regional

Water System filed a letter stating it had reached an agreement fo snier into a Water Line

Crossing Agreemant with Dakota Access.




At its November 30, 2015, ad hoc meeting, the Commission voted to approve conditions
to which a permit to construct the Project would be subject, if granted. Commissioner Hanson’s
substitute motion to deny the permit failed. The Commission then voted to grant a permit to
Dakota Access fo consfruct the Project, subjaect to the approved conditions (Commissioner
Hanson, dissenting). The Commission also votad to grant the Joint Motion regarding Stipulated
Findings of Fact, Conditions, and Exhibits that was submitted by the City of Sioux Falls and
Dakota Access.

Having considered the evidence of record, applicable law and the arguments of the
parties, the Commission makes ths followmg Findings of Fact, Conclusions of Law, and
Decision:

FINDINGS OF FACT
Parties

1. Petitioner, Dakota Access, LLC, (Dakota Access) s a Delaware limited fiability company
having its principal place of business in Dallas, Texas. Ex. Staff-1, Ex. A, p, 2. As of the hearing

dates, the companies with membership in Dakota Access include Energy Transfer Partners and

thrps 88. Tr. at 85-66. Sunoco Logistics will be the third member. /d.

2. At the February 13, March 2, and April 30, 2015, regulasly scheduled Commission meetings,
the Commission unanimously voied to grant party stalus to persons that had requested party
status prior to the commencement of the meeting. Those that infervened and were granted party
status include: South Dakota Depariment of Transportation, Lake County, WEB Water
Developrivent Association; Inc., Randy Kuehn, Lincoln County Board of Commissioners, Pente
Farms, LLC, Minnehaha County Board of Commissioners, Peggy A. Hoogestraat, Joy A- Hohn,
Marilyn J. Murray, City of Hartford, Rocky Acras Land Investment, LLC, Linda Goulst, Dale E.
Sorenson Life Estate, Dakota Rural Action, Dale and Debra K. Sorenson, Dusne Sorsnson,
Dennis Sorenson, Douglas Sorenson, Haugen Invesiments, LP, Phillip Fett, Omin E. Geide,
Shirley .M. Oiltmanns, Bradley F. Willlamg, Craig L. Walker, Doita~Jo A. Walker, Kevin J.
Schoffelman, City of Sioux Falis, Delores Andresssen Assid, Chariss J. Johnson, Janice E.
Pettorson, Corliss F. Wiebers, Paul A. Nelsen, Paul A. Seamans, John Wellnitz, John
Stratmeyer, Lorin Brass, Indigenous Environmental Network, Rosebud Sioux Tribe-Sicangu
Oyate Land Offica, Rosebud Sioux Tribe-Sicangu Lakota Treaty Office, Yankton Sipux Tribe,
KKKP Property, LLLP, Calvin Schreiver, DLK&M, LLC, Pederson Ag, 1L1L.C, Jean Osthus, Daniel
and Marcia Hofland, Mavis Parry, and the South Dakota Associgtion for Rural water Systems,
Inc. (SDARWS). See Commission orders granting intervention tssued on February 18, 2015,
March 5, 2015, and May 4, 2015.

3. The Commission’s Staff also participated as a party in the case.”
Procedural Findings

4. Dakota Access filed an appiication for a siting psrmit with the Commigsion on December 15,
2014, and a revised applicabon on Decemberzs 201 4 Ex. DAPL—1

5. The Commrssron rssued the fo)lowmg notices and orders in the case ag dwcnbed in greater

detall in the Procedural History above, which is hereby incorporated by referenca in these
Findings of Fact and Conclusions of Law: .
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12716/14 - Notice of Application; Order for and Notice of Public Input Hearings; Notice of
Opportunity to Apply for Parly Status

12/30/14 - Order Asssssing Filing Fee

02/18/15 - Order Granting Waiver and Intevention and Party Status (South Dakota
Department of Transportation, Lake County, WEB Water Developmerit Association, Inc.,
Randy Kuehn, Lincoln County Board of Commissioners, Pente Farms, LLGC, Minnehaha

County Board of Commissioners, Peggy A. Hoogestraat, Joy A. Hohn, Marilyn J. Murray, -

City of Hartford, Rocky Acres Land Jnvestment, LLC, Linda Goulet, Dale E. Sorenson
Life- Estate Dakota Rural Acﬂon Dale and Debra K. Sorenson, Duane Sorenson Denms

Schoffefman Cxty of. Siotx Fal!s, Delores Andreessen Assrd Charles J. Johnson, Jamce
E. Petterson, Corliss F. Wiebers, Paul A. Nefsen, and Paul A. Seamans)

02/25/15 - Prehearing Scheduiing Conference Order

03/05/15 ~ Order Granting Intervention and Party Status. (John Wellnitz, John
Stratmeyer, Lorin Brass, Indigenous Environmental Network, -Rosebud Sioux Tribe-
Sicangu Oyate Land Office, Rosebud Sioux Tribe-Sicangu Lakota Tieaty Office,
Yankton Sloux Tribe, KKKP Property, LLLP, Calvin Schreiver, DLKS&M, LLC, Pederson
Ag, LLC, Jean Osthus, Danel & Marcia Hoiland, and Mavis Parry) :
03/11/15 - Prehearing Scheduling Order

05/04/15 .- Order Granting Intervention (South Dakota Association of Rural Water
Systems, Inc.}

05/07115 - Order for and Notica of Motion Hearing

05/11/15 - Order for and Notice of Motion Hearing

0571215 - Protective Order -

'05/12/35 ~ Ofder for-and Notice of Moﬂon Hearing on Less Than Ten Days’ Notice

05/13/15 - Order'Granting in-Part and Denying in Part Yankton Sioux Tribe’s Motion to
Compe]

05/14/15 - Order Granting Motion to Reconsider and Order for and Notice of Motton
Hearing on ! ess Than Ten Days’ Nofice

05/20/15 - Order Granting in Part Motion to Amend Procedural Schedule

08/18/15 - Order for and Notice of Motion Hearing on Less than 10 Days’ Notrce
08/20/15 - Order for and Notice of Evidentiary Hearing

[0B/21/15 - Order Allowing Late Filed Testimony

08/22/15 - Order for and Notice of Motions Hearing on Less Than 10 Days’ Notice
09/25/15 - Order Granting Motions

10/21/15 -~ Order Seiting Posi-Hearing Briefing Schedule and Decisjon Dale

10/22115 - Order Denying Motion to Stay Proceedings for Preparation of an
Environmental Impact Statement

10/26/15 - Order Denying Motion to Strike and Preclude introduction of Exhibits
12/14/15 ~ Order Graniing Joint Motion Rugarding Stipufated Findings of Fact,
Conditions and Exhibits

6. Pursuant to SDCL 48-41B-15 and 48-41B-16, and its Notice of Application; Order for and
Notice of Public Hearings and Notfice of Opportunity to Apply for Party Status, the Commission
held public hearings on Dsakota Access's application at the following times and places:
Wednesday, January 21, 2015, from noon (12:00 p.m. CST) until 3:00 p.m. n the Bowdle
School Gymnasium, 3083 2nd Ave., Bowdle, South Dakota; Wednesday, January 21, 2015,
from 8:00 p.m. CST until 9:00 p.m. in the Redfield, School Auditorium, 502 E. 2nd St., Redfleld,
South Dakota; Thursday, January 22, 2015, from 10:30 a.m. CST until 1:30 p.m. in the lroquois
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School Gymnasium, 111 E- Washita Ave., lroquois, South Dakota; and Thursday, January 22,
2015; from 5:30 p.m. CST untll 8:30 p.m. in the Roosevalt Room at the Ramkota Hotel &
Conference Center, 3200 W, Maple Street, Sioux Fals, South Dakota.

7. The purpose of the public hearings was to afford an opportunity for interssted persons fo

present thelr views and comments to the Commission conceming the Application. At the

hearings, Dakota Access presented a brief description of the project after which interested

_ persons presented their views, comments, and guestions segarding the application. See Public
Heanng Transcripts.

TTTTTTT T T T B The foTIowmg Testimony was prafiled in advance of the formal ev:denﬁary heanng held
Septernber 29, 30, and Oclober 1, 2, 8, 7, 8, and 85,2015 In Room 414 State Capitol, Pierre,

South Dakota:

Direct Tesﬁmony.

*®

Dakota Access: Joey Mahmoud, Monica Howard, John (Jack) H. Edwards, Chuck Frey,
Todd Stamm

Commission Staff: Brian Watsh Paige Olson, Tom Kirschenmann, Desric Hles, Kim
Mcintosh, Darren Kearney, Michae] Houdyshel, Todd Bailey, David Nickel, Ann Cumow,
Andrea Thomton, DeAnn Thyse, Michael Shelly, Roberf McFadden, Camesron Young,
Ryan Ledin

Landownesrs’ Witnesses: Corliss Fay Wiebers, Delores (Andreessen} Assid, Devona B.
Smith, Janice Elaine Petterson, Kevin John Schoffeiman, Linda Ann Goulet, Margaret
(Andreessen) Hilt, Marilyn Jean Murray, Matthew L.. Anderson, Mavis Arlene Parry,
Narncy <J. Stofferahn, Peggy A. Hoogesiraat, Rod & Joy Hohn, Ronaid H. Stofferabn,
Shirley Mae Oltmanns, Thomas E. Stofferahn, Brian Top, Ruth E. Arends, Allan C.
Arends, Lorie 1. Bacon, and Sherrie K. Fines-Tracy, Onin Geide, Kent Moeckly, Sue
Sibson, Laurie Kunzelman

Cilty of Sioux Falls: Dusiin Hansen

South Dakota Association of Rural Water Systems: Dan Zulkosky

Rebuttal Testimony

Dakota Access: Joey Mahmoud, Monica Howard, Chuck Frey, Micah Rorie, Stacey

Gerard, Aaron Dejoia

Commission Staff: Michael E. Timpson

f andowner Intervenors: Peggy A. Hoocgesiraat, Sus Sfbson Janice Elaine Peiterson
Indigenous Environmental Network and Dakota Rural Action: Lisa Deville, Wasté Win
Young, Peter Capossela, Robert P. Gough, Dallas Goldtooth

Yankton Sioux Tribe: Failth Spofted Eagle, Chris Saunsodi, Jason Cocke




Appllcable Statues and Requlations

9. The following South Dakota statutes are applicable: SDCL 49-41B-1 through 4941B-2.1, 49~
41B-4, 48-41B-11 through 48-41B-19, 48-41B-21, 49-41B-22, 43-41B-24, 49-41B-26 through -
49-41B-38 and applicable provisions of SDCL chaplers 1-26 and 15-6.

10. The-following South Dakota adminfstraﬁve ruleé 'a‘i‘ré applicable: ARSD chapter 20:10:01 and
ARSD 20:10:22:01 through ARSD 20:10:22:25, ARSD 20:10:22:36 through ARSD 20:10:22:40.

11. Pursuant to SDCL 49-41B-22, the Applicant for a facility construction permit has the burden
of proof to establish that: A

(1) The proposed facility will comply with ajl applicable laws and rules; :
(2) Tha facility will not pose a threat of serious injury to the environment nor to tha social
and economic condition of inhabitants or expecfed inhablisnts in the siting area;

“(3) The facility will not substanfially impair the health safety or welfare of the inhabitants;
and
{(4) The faclfity will not unduly interfere with the ordsrly development of the region with
due consideration having been given the views of governing bodies of aﬁected local
units of government.

The Prolect

12, The Project will be owned by Dakota Access, LLC. Dakota Access, LLC members will
include Energy Transfer Pariners, Phillips 86, and Sunoco Logistics. Ex. DAPL-1, pp. 4-5; Tr. at
65-66. ;

13. The Project will be operaited by Sunoco Logistics. Tr. at 523.

14. The purposs. of the Project is to connect the Bakken and Three Forks production areas in
North Dakota to a crude oil hub in llinols. This supply will serve to replace the United States”
reliance on less stable end less reliable sources of foreign crude oil and further the goal of
energy independence. Ex DAPL-1, p_4.

15. The Project Is approximately 1,168-miles-long. Tr. at 56. The South Dakota portion of the
pipeline will be approximately 274 miles in length. id. The project enters South Dakota in
Campbell County approximately 17 miles east of the Missouri river and continues southeast
through McPherson, Edmunds, Faulk, Spink, Beadle, Kingsbury, Miner, Lake, McCook,
Minnehaha, Turper, and Lincoln counties. Ex. DAPL-, pp. 1, 4-5. Detalled route maps were
presented Into evidence. Ex. DAPL-2. The maps provided sufficient detall to analyze the route.

16. The pipeline Is proposed {o initially transport approximately 450,000 barrels per day, with an
anficipated capacity up to 570,000 barrels per day. Ex. DAPL-1, p. 1.

17. Construction of the Project is proposed to commence in the spring of 2016, with construction
in South Dakota planned-to last approximately nine months. Ex. DAPL-5, Agricultural Impact
Mitigation Plan. Construction in South Dakota will be constructed in two parfial and one full
construction spread with 900 to 1,000 construction personnel on each spread. Tr. at 301,
Dakota Access has entered into binding contracts for the shipment of crude oil product pursuant
to the Project plan. Ex. DAPL-1, p. 4; DAPL- 31, pp. 1-2. The contractual commitments, which
ars already in existence, demonstrate the viability and need for the project.
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18. The pipeline will have a 12-30 inch dlametsr and be constructed using high-strength steel
pipe APl 5L. Ex. DAPL-1, pp.1, 52. The pipeline wil be coated with fusion-bonded epoxy that
- provides a barrer between the steel pipe surface and corrosive environments. The pipeline will
also be protected by a cathedic protection system. Ex DAPL-1, p. 52; Ex. DAPL-31, p. 5.

18. The pipefine will operate at 8 maximum operating pressure of 1,440 psig. Ex. DAPL-1, p. 53.

20. The Project will have one pump station in South Dakota located approximately seven miles
southeast  of Radfield in Spink County. Ex DAPL-1,.p. 1. The pump station consists of
approximately nine acres of land acquired by Dakota Access in fee. Ex. DAPL-1, p. 52.°

21. The pump siation will be electrically driven and will pump crude oil through the pipeline. /d.
at 52-53. Design and construction of the pump station will meet the requirements of the National
Electric Code and American Pefroleum Institufe 500. Jd. at 52. The pump station will be fully-
automated for unmanned operation. Remote start and stop, set point controls, unit monitoring
equipment and stafion information will be installed at the pump station. /d. at 53. Backup power
at the pump station will consist of batteries to maintain communications between the pump
station and the pipeline confrol center, and operate lighting and power for minor facility
procedures if Jocal utility power supply is disrupted. /d,

22. Dakota Access will install 40 main line valves in South Dakota. Tr. at 187-188. Main line
valves have the capacity to Isolate sections of the Jinein the event of an emergency to minimize
impacts In casa of abnormal operations or for operaticnal maintenance reasons, Ex. DAPL-1, p.

7.

23. The pipeline will be constructed within a corridor, generally ranging from 85 feet to up to 150
feet, consisting of a 50-foot wide permansent right-of-way with the remaining area consisting of a
temporary construction nght-ofway. Ex. DAPL-32, p. 1 and sattached typical drawings; Ex.
DAPL-1, pp. 5-8.

24. The project wilf be designed, constructed, tested, and operated I acconrdance with all
applicable requirements, including the U.S. Depariment of Transportation, Pipeline Hazardous
- Materials and Safety Administration (PHMSA) reguiations set forth at 48 CFR Part 185. These
federal regulations are intended to ensure protection for the public and the environment, and to
prevent crude oil pipeline accidents and fallures. Ex. DAPL-31, pp. 4-5; Ex. Staff-9, pp. 5-8. -

25. The current estmated cost of the Dakota Access Project in South Dakota is $820 million.

Ex. DAPL-1, p. 4. Dakota Access is subject to South Dakota taxing authorities to pay property

taxes. /d. at 42, -

DPemand for the Facjlity

28. Currently, the United States producss approximately 10 million barrels of off per day and
iports approximately 10 milfion barrels per day. Consumplion ranges between 17.5 to 20

million barrels per day. TT. at 1933.

27. The transport of domestic crude oil to meet domestic refining needs will reduce the United
States’ depsndence on foreign oil. /d.; Ex. Staff-1, attached B A, pp.4-7.

28. Through this 'pmject, Dakota Access will provide a number of opporiunities for refiners in the
United States to ufilize the crude oil production coming out of the Bakken and Three Forks
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areas in North Dakota. Rellable and safe transportation of cruds cil will help meet the energy
needs of the United States, including South Dakota. Ex. DAPL-1, p.4; Tr. at 1830-1934.

29. Dakota Access secured binding long-term transportation and efficiency contracts from
multiple committed shippers to support development of the Dakota Access pipeline with a crude”
oil.transportation capacity of approximatsly 450,000 barrels per day. These long-ferm binding
shipper commitments demonstrate endorsement and support for the Project, its economics,

proposed route, and target market, as wall as the need for additional pipeline capacity and
access 1o domestic refinery markets. Ex. DAPLA, p. 4. .

Al_tgmag ve Roufes

30. Dakota Access provided information related to its selection of the proposed route for the
. Project and roule altematives. Ex. DAPL-1, pp. 7-0; Ex. DAPL-3D, pp. 8-10. Ex. Staff-1,

attached Ex. A, pp. 11-20. The information-inclided a description of #ts Geographical -

information System (GIS) route-selection/optimization program. Jd. Envirorimental, engiheering,
and Jand datasets were utilized and weighted. /d. Dakota Access uged the output from the GIS
routing program, field survey results, and micro roufing considerations gathered by the project
team, which included consideration of environmental resources, landowner feedback, and
"government feedback. Ex. Staff-1, attached Ex. A. p. 14; Ex. DAPL-30, pp. 8-10. Route changes
were made as a result of these considerations. Ex. DAPL-1, p. 8. See also Findings of fact 102,
103.

31. SDCL 48-41B-36 explicitly states that chapter 48-41B is not "a delegation to the commission

of the authority io route a transmission faciity..” The Commission accordingly finds and. -

concludes that it Jacks authority o compel the Applicart to select an alternative route or fo-base
- jts decision on whether to grant or deny a permit for a proposed facility on whether the selected
route |5 the route the Commission itself might select.

-Design and Copstruction

32. Dakota Access plans to Install 40 main line valves along the route in South Dakota. Ex.
DAPL-31, p. 4. The valves will have remote actuators that alfow the valves fo be quickly
activated from the pipeline control center to isolate sections of the pipeiine to minimize impacts
in the event of an emergency. In addition to the remote actuators, the valves wil also atfow for
Jocal operation. Id. The use of 40 main fine valves I8 in excess of code requirements and was
incorporated into the design of the Project to Increase safety and Dakota Access’s ability to
respond to abnormal operating conditions. Tr. at 248, 2140.

33. Pipeline segments will allow the passage of internal inspection devices. Ex. DAPL-31, p. 4.
These devices are capable of detecting internal and external anomalies in the pipe such as
comrosion, dents, and gouges. /d. There are three pig launcherfreceivers that are designed to
launch and receive these internal inspection devices. /d.

34. The pipeline will have a design factor of 0.72. /d. at 5. The pipeline will have a nominal 30~
inch diameter. /d. Pipe material. grade will be X-70, and oomply with APl 5L-PFL2. id. Pipe walf
thickness will be 0.428 inch or 0.625inch. /d.  ~ .

35, Dakota Access will apply an external fusion bond epoxy coating to the pipefine and an
impressed cathodic protection system will be used to protect against corrosion. ld. All material
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vsed in the construction of the Project will be manufactured, constructed, and operated
accordance with applicable regulations. /d.

36. Current storage of pipeline segments outdoors in preparation for constuction does not
negatively impact the effectiveness of the fusion bond epoxy coating, nor does it affect pipeline
integrity. DAPL-37, p. 1; Tr.at 1589-1570, 1584, 21362137.

37. Dakota Access Ras not applied for any waivers from PHMSA. Ex. DAPL-31,p. 5.

38. The design of the pipelne s based on a maximum operating presaure of 1,440 PSIG. Jd.
Various sections of the pipefine will be exposed to lower pressures due fo the combined pump
station discharge pressure, friction pressure Joss, and hydrostatic head gain or Joss for pipe
segments located at elavations that dxffer from pump station elevations. /d.

32. Dakota Access included a main l' ine valve typical drawing, pump stafion typzcal drawing, and
_ project flow diagrams. Ex. DAPL-3, pp. 11-17 (conf}.

40. Dakota Access is subject to all PHMSA regulations pertaining to design and construction. 48
CFR Part 195; Ex DAPL-31, p. 4.

41. All pipe welds will be nondestructively tested using wirasonic or radiograpixic’inapecﬁon. Tr.
at 808, 2137.

42. Dakota Access will hydrostatically test the pipeline prior to operations. Hydrostatic testing is
done through the use of water o pressurize the pipelins. Ex. DAPL-34. pp. 4-5; Tr. at 608. -

43. Dakota Access will use surface waters as a water source for hydrostatic testing in
.agreement with the owners of the water nghts anid/or any state or federal permit. Ex. DAPL-33,
p. 11. Water used for hydrostatic testing Is not consumed but is subsequsntiy released pursuant
to applicable permits, is filtersd through sfraw bale stuciures to remove dirt, and the water is
monitored and tested before and afler discharge. Ex.. DAPL- 32, p. 8; Tr. at 318-318,

44. During construction, Dakofa Access will have a number of inspectors on a construction
spread, including environmental Inspectors, who wil monitor any environmental issue that
arises as well as monitor for compliance with all applicable permits. Ex. DAPLA, p: 13; Ex.
DAPL-33,p. 8.

45. Dakota Access prepared a defailed Storm Waler Pollution Prevention Plan, which will be
utifized during construction fo minimize impacts of storm water runoff during project construction
activities. Ex DAPL-5, Stormwatsr Pollution Prevention Plan, Dakota Access has also
developed a spil prevention, containment and countermessures plan for use duning
construction to provide preventative and mitigative measures to minimize environmental impact
associated with inadvertert spills or releases of fuel, lubricant, or hazardous materials during
tonstruction of the project. Ex. DAPL-5, Spfil Preventon, Contalnment, and Countermeasures
Plan. In addition, Dakota Access has prepared 2n Agricultural Impact Mitigation Plan that
addresses various aspects of construction infended 1o mitigate and prevent damage during the
‘construction phase. Ex, DAPL-5, Agricultural Impact Mitigation Plan. Environmental and/or
agricultural inspectors will be used during. the construction phase of the profect. Ex. DAPL-5,
Agrcultural Impact Mitigation Plan, p. 4; Ex. DAPL-33, p. 8. Dakota Access, through
implementation of procedures outiined in these plans, will minimize the impacts assomatad with
the project.
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48. In pasticular, the Agricultural Impact-Mitigation Plan includes many mitigation steps Dakota
Access will take during construction which are designed to retum the land to s original
production. Ex. DAPL-5, Agricultural Impact Mitigation Plan. These include topsoll removal and
replacement, prevention of erosion, temporary and permanent repair of drain iiles, and
restoration after soil compaction and rutting. Jd. at 8-10. In addition, the Commission has )
included additional conditions regarding construction. See generally, Permit Conditions. . . . - . . . .

47. Dakota Access will acquire any nacessary permits for the crossing of roads. Ex. DAPL-33,
p. 2. )f Dakota Access causes damage to roads, Dakota Access Is responsible for the repair of
the roads to pre-construction condition. Permit Condition -25. Pursuant to SDCL 48-41B-38,
Dakota Access Is required to post a bond to ensure that any damage beyond normal wear and
tear Io public roads, highways, bridges or other related facilites will be adequately
compensated The amount of the bond is set at $24 milion. Permit Condition 25(f).

48. The Commxssion finds that procedures in the Storm Water Pollution Preven‘non Pian, Spill
Prevention Control and Countermeasures Plan, Agricultural Impact Mitigation Plan, and other
construction plans and procedures that Dakota Access has commiited to Implement, tegether
with conditions regarding construclion practices adopted by the Commission herein, will
minimize Impacts from construction of the Project to the environment and soclal and ecpnomic
conditions of inhabitants and expacied inhabitants in the project area.

48. Some conditions relate to construction and its effect on landowners and their property.
Dakota Access may encounter physical conditigns zlong the route during construction that
makes compliance with certain of these conditions infeasible. If, after providing a copy of this
order, including the conditions, to the landowner and advising Commission staff, the Applicant
and landowner agree in writing fo modifications of oné or more requirements -specified in these
conditions, such as maximum clearance or right-of-way widths, Dakota Access may follow the
aiternative procedures and specifications agreed to befween Jt and the landowner.

o) jons and Mai ance

50. The Dakota Access pipeline will be designed, construcied, tested, and operated in
accordance with all applicable requirements, including the PHMSA regulations at 49 CFR Part
195. Ex. DAPL-31, pp. 3-5. These federal regulations are intended to ensure adequate
protection for the public and the environment and to prevent crude oil pipeline accidents and
failures_49 CFR Part 185. The safety features of Dakota Access’s operations are also governed
by 49 CFR Part 195.

51. The Project will émploy a Supervisory Control and Data Acquisition (SCADA) system to
remotely monitor and control the pipsline. Data necessary and ussful to monitoring the
pipeline’s operations will be collected and transmitied to the operations control center, which is
manned 24 hours per day, 365 days per year. Ex. DAPL-34, pp. 34. }

52. The SCADA system js able to constantly monitor sensing devices placed along the pipeline
to track the pressure, temperature, density, and flow of liquid petroleum under transport, and
display each movement's status to operators at the control center. Jd. at 4. Through these
systems, the- pipeline's operators can maintain the pipeifine within esiablished operating
parametsrs. /d. The pipeline operators can remotely shut down pump stations.and isolate
pipeline segments when they observe abnormal conditions or if safety parameters are
gxceeded. The Computational Pipeline Monitoring system, a subsystem of the SCADA system,
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is able to analyze deviations in the flow of liquids to the pipeline Jd. This Improves the operator’s
ability to identity leaks and other abnormal operating conditions. /d.

53. Additionally, Dakota Access will implement and ufilize direct observation methodologies,
which include aerfal patrols, ground patrols, right-ofway marker signs that provide a 24-hour
number for reporting émergeney situations, and public and landowner. awarensss programs
designed-to encourage and facilitate the reporting of suspected leaks and evenfs that may
suggestathreat to'the integrity of the pipaline. Ex. DAPL-41, p. 5; Ex. DAPL-8, p.17.

54. Dakota Access will implement abnormal operafing procedur&s when necessary and as

required by 48 CFR 195.402(d). Ex. DAPL-8, p. 17. Abnormal operating procedures can include

shutting down any affected Iine segment if there Is an indication of a leak, iselating the fine

segment, depressurizing the fine, starting intsmal and external notification, and mobilizing
- additional personne% as requirad. /d.

§5. As required by the United Stafes Department of Transportation, state law and regulafions,
Dakota Access will prepare a Facility Response Phn for the system. /d. at 1. The plan is
currently in draft form. BEx. DAPL-G, in drafting the plan, Dakota Access developed a South
Dakota Spill Mode) Discussion. Ex. DAPL-7 (conf). The Spill Model Discussion evaluates worst-
case discharges which permits Dakota Access to propesly design jis faciity response pian fo
address the same. The risk assessmant over-estimales the probable size of a spill o ensure
conservatisin and emergency response in other p}anning objactives. Ex. DAPL-7, p. 7 (conf.);
Tr. atB27.

56. The Facility Response Plan will be submitied to PHMSA for review pricr to commencement -
of pipeline operations. Ex. DAPL-6. The Commission finds that the Facility Response Plan as
required under 48 CFR"185.402 shall also be submited to the Commission at the time it s
submitted to PHMSA te spprise the Commission of its details. -

57. Pursuant o the Facility Response Plan, Dakota Access will strategically Jocate emergency
response equipment along the pipefine route, including a trafler, oil spill contalnment and
recovery equipment, boafs, and a communications office. Ex. DAPL-S, pp. 18-20. Dakota
Access will also have a number of confractors aveffable fo prowde emergency response
assistance if necessary. /d; Tr. at 528. )

58_ If-the Dakota Access pipeline should experience a release, Dakota Access would implement
its Facifity Response Plan. Ex. DAPL-6. The South Dakota Department of Environment and
Natursl Resources (DENR) would be involved in the assessment and abatement of the releass,
and require the Jeak to be cleaned up and remediated. Ex Stafi-3, pp. 1~10. The DENR has the
necessary resources o oversee the assessment and deapup of crude ofl releases and has
exiensive experience in overseeing the assessmant and cleanup of all types of petroleum
releages. /d. at 8, 10.

58. Local emergency responders may be required to iniﬁaﬂy-secure the scene and ensure the
safety of the public, and Dakota Access will provide training in fhat regard. Ex. DAPL-6, pp. 22,
30; 7. at 528. -

60. The Commissfon finds that the threat of serious injury fo the environment or inhabitants of
the State of South Dakota from a crude oil releasa [s substantlally mitigated by the integrity
management, leak detection, and faciiity response processes and . procedures that Dakota
Access is continuing to plan and will implement. )
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Environmental and Land Use Impacts of the Projact

61. Project maps include soil type maps and aerial photograph maps of tﬁe-Dakota Access
pipeline routs in South Dakota that indicate typegraphy, Jand use, project mileposts, and
saclion, township, and range location descnptors- Ex DAPL-Z

62. TheProjett routs.-crosses six terrestnal vegetaﬁcn communty types in South Dakota
-Incliding: pasture land/range land, native grassland, hay land, row crop agricufture, residences
and farmsteads, and right-of-way c:orridors Tolal acreage of each typs of vegetation community
is: | '

a) Pasture Jand/range land: 868.3 acres
" b) Native grassiand: 41 acres’

c) Hay land: 369.5 acres

d) Row crop agriculiure: 3763.1 acres

@) Residences and farmsteads: 30 acres

f) Right-of-Way corridors: 128.1 acres

See Ex. DAPL-1, pp. 18-18.

83. Impacts to vegetation and land use along the route will occur as a result of the project
Permanent land use impacts include those that will occur at the aboveground faclifies
" assoclated with the Project, which are the 40 main line valves, three pig launcher and receiver
facilities, and a pump station. Ex. DAPL-32, pp. 8-9. Inaddition, Dakota Access will acquire, and
provide compensation for, pipefine right-of-way easements from landowners. Ex DAPL-1, p. 38.
There will be some land use restriclions regarding the permanent pipeline right-ofway. Jd. at 39. -
Dakota Access has appropnats plans in place to reclam vegetation areas temporarfly impacted
by the Project to prevent permanent impacts o vegstation. Ex. DAPL-33, pp.16-17; Ex. DAPL-5,
Agricultural Tmpact Mitigafion Plan. In addition, the Commission has set forth a number of -
Pemmit Conditions regarding reclamation and revegetaﬂon as'well as compliance oversight. See
generally, Permit Conditions. _

84. S'urﬁcial deposits within the region wherein the Project is proposed for construction are
composed primarily of alluvium, eollan deposifs, Jacusirine sediments, moraine, and outwash.
Ex. DAPL~1, p.10. Alluvium consists of clay and siit with lesser amounts of sand and gravel
deposited by recent streams, and Is typically black or dark brown and rich in organic matter. /d.
Eolian deposits are formed through the sorting of clay, silt, and sand-sized particulates from
surficial sediments. Lacusirine sediments accumulate in areas containing ponded glacial
meltwater. Moraine is formed from debris released from beneath a giacier and s a relatively flat
fo genﬂy roliing surface. Cutwash consists of sand and gravel, along w‘th minor silt and dlay,
and js deposited by meftwater streams. /d.

85, Karst terrain resuits from the dissolution of highly soluble bedrock and areas with karst
terrain can be more susceptible to subsidence. Ex. DAPL-33, p. 8. The potential for the Project
to encounter karst terrain Is unfikely. Tr. at 1804-1803, 1810-1811. In the unikely event karst
terrain is encountered, ‘Dakota: Access is required to comply with Permit-Condition 12 that
requires site-specific evaluatisns by a gualified geblogist or geotechnical engineer to provide
input on mitigation measure if any signs of karst topography is found during construction.
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66. It ts not anticipated the project will impact mineral resources, as no identification of industrial
mining operations was noted within one mile of the Project area. Ex. DAPL-1, p. 11; Bx. DAPL-~
33,p. 6.

67. Soll tables for the route wers provided. Ex. DAPL-4, Soil Characteristics for Each Soil Map
Unit Withln the Project Area. The tables include the total crossing district for each sofl-series
unit, the areas impacted by construction of the aboveground pump sfation, and the
charactaristics of each of the soil map units within the project arsa. /d.; Ex. DAPL-33, p. 7. The
identified sofl characteristics include: prime farmfand, hydric soils, compacﬁon potential, erosion
potential, steep siopes, shallow badrock, shallow natric layers, and revegetation potential. /d.

68. Approximately 37% of the solls crossed by the pipeline are considered to be prime farmland,
and approximately 44% of the roufe s identified as farmland of statewide imporiance. Ex.
DAPL~1, p. 11. Following completion of consfruction, other than the aboveground facilities,
these areas of farmland will be reclaimed and put back to pre~construction condition and use,
subject to right-of-way restrictions. Ex. DAPL-33, p. 8.

69. The majority of the soils within the project area are classified as hydric. Ex DAPL-4, Soil
Characteristics for Each Soil Map Unit Within the Project Area. Hydric soils are defined by the
U.S. Army Corp of Engineers as sofls-that formed under conditions of saturation, flooding or
ponding long enough during growing seasons to.develop anaerobic conditions in the upper part.
Ex. DAPL-1, p. 12. Hydric soils can be prone to compaction ang rutting. Id. Dakota Access will
minimize impacts to hydric solls by implementing mitigation- measures as outlined in the
Stormwater Pollution Prevention Plan. Ex. DAPL-5, Stormwater Pollution Prevention Plan.

70. Soils with high erosion potential within the Project area were identified based on Natural
Resources -Consarvation Service (NRCS) designations of iand. capability class and sub-class.
Ex. DAPL-4, Soil Characteristics for Each Solf Map Unit Within the Profect Area. This exhiblt
identifles the erpsion potentials of each map unit within the project area. While the majority of
solls within the project arsa have Jow erosion potential, there are identified areas with moderate:
and high erosion potentlal. /J. Dakota Access will uilize proper erosion and sedimentation : -
control devices as provided for in the Stommwater Pollution Prevention Plan. Ex. DAPL-5. In -
addifion, the Commission has set forth Permit Condijons {o fusther address erosion issues. -

Pemnit Conditions 15, 18, 17, 26.

71. Soils with high sodium concentrations were identified by Dakota Access. £x. DAPL-4, Sofl
Characternistics for Each Soil Map Unit Within the Project Area. Identification of such soils is

‘necessary as the condition [imits growth of plant species and can be a challenge in reclamation,
Ex. DAPL-1, p. 13; Ex. DAPL-33, p. 8. Dakota Access has retained an agricultural consultant to
deveiop specific mitigation measures for work in thess areas. Ex. DAPL-33, p. 8. In addition,
Dakota Access will consuli with NRCS to obtain a proper seed mix for use in these areas. /d. at
17.

72. Successful reétoration and revegetation of the project work spaces and permanent
easement areas are important to maintain positive landowner relations, to maintain land
productivity; and to proteet underlying soil from potential damage. Ex. DAPL-1 p.13.

73. The majority of solls impacted by the project have moderata to hxgh revegetahnn potential,
Ex. DAPL-1, p. 13; Ex. DAPL-4, Soil Characteristics for Each Soil Map Unit Within the Project
Area. There are also areas of low revegetation potential. /d. Dakota Access has set forth its
procadures for revegetation in its Stormwater Pollution and Prevention Plan and its Agricultural
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impact Mfﬁgaﬁon Plan. Ex. DAPL-5, Stormwater Pollution and Prevention Plan, Section 3.1 and
Agricultural Impact Mitigation Plan, Seciion 5.

74. Noxious weeds may cause environmental and economic impacis, and can dnectly or
indirectly injure agriculture, waterways, wildlife, or public health. Ex. DAPL-1, p. 20. A fotal of 12
species of state and county noxious weeds wers documented within the project area. Ex. DAPL-
1, pp. 20-22, Construction activities result in surface disturpance, which could contribute to the
spread of noxious weeds. Dakota Accass will implement best management practices and weed
conbol practices during construction and operation to mitigate impacts from noxious weeds. Ex.
DAPL-33, 17-18. These practices include trezating known noxious weed infestations prior to
ground distusbance, reseeding immediately following construction, the use of weed-free seed,
and the use of weed-free erosion control materials. /d. Dakota Access will also consult with the
NRCS, the South Daketa Department of Agriculture, and local county officials {o ldentify areas -
of noxious weed concems and develop control methods for those arsas of noxious weed
concerns. Permit Condition 15.

75. The Dakota Access construction and reclamstion process involves placement of
environmental inspeciors along the route to moniter construction personnef and progress. The
effectiveness of revegetation and permanent erosion control devices will be monitored by
Dakota Access’s opersfing personnel during long-tym operatien and maintenance of the
Project. Ex. DAPL-~1, p.13; Ex. DAPL-33, p. 8. In addtion, a public haison officer will faciitate
communications among Dakofa Access, landowners, local communities, and residents and
faciiitate prempt resoiution of complaints and problems that may develop as a result of the
Project. Permit Condition 6. Further, a third-party monttor will report directly to the Commission
to monitor compliance with the permit Permit Condition 29.

76. Dakota Access developed a Spill Prevention, Containment, and Countermeasures Plan that
sets forth its planning. and prevention procedures, general best management pradices, and spill
procedures. Ex. DAPL-5, attached as Appendix B fo its Stonmwater Poliution Prevention Plan.
This plan properly sefs forth appropriate measures for the prevention, containment, remediation
of Inadvertent spills or releases of fuel, lubricant, or hazardous materfals during construction of
the Project. Ex. DAPL-5. Dakota Access also prepared a preliminary South Dakota Spill Model .
Discussion and a draft Facility Response Plan. Exs. DAPL-G, 7.

77. Pakota Access did not identify any high consequence areas, as defined by 28 CFR 185, in
the pipeline cosridor. Tr. at 186-187. However, if the identification of high conseguence areas
occurs, or if environmental factors change thus resuiting in the existence of a high consequence
area, per 49 CFR 195, Dakota Access must infegrate that high consequence area into its

integrity management plan. Tr. at 2205-2206. Dakots Access will copfinue to evaluate and -

perform assessment activities regarding high consequence areas. Permit Conditio 33.

Special Considerations: kmpact fo VWater Bodles and Wetlands

78. Dakota Access identified 279 water body crossings located within the Profect footprint. Of
those identified, 10 are perennial streams and rivers, 105 are intermittent streams, 139 are
ephemeral streams, and-25 are open wafer ponds. Ex. DAPL-1, p. 25. The Project does nof
cross the Missouri River in South Dakota. Ex. DAPL-2 Dakota Access will comply with the
conditicns of any permit issued by a federal or state agency. Ex. DAPL-33, p.11.

78. Impacts to water bodies are expecied to be limited fo the construction phase. Impacts during
construction may Include an increase of sedimentation and turbidity, introduction of water
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pollitants, or enfrapment of fish. No permanent long-term effects on water quality or fish
communities are anticipated fo occur as a result of the construction or normal course of
operation. of the pipeline. Ex. DAPL-1, p. 26.

" 80. Dakota Access will minimize potential impacts on water bodies by utilizing specialized
crossing methods and implementinig best management practices to decrease time spent in
water crossmg areas: Jd. .

81. Canstrucﬂon methods ufilized at water body crossings are highly dependent on
characlenstics of the water body encountered, environmental consiaints, the underlying
geology, and other factors. /d. at 26-28. Potential types of crossing methods nclude: open-cut

crossing method, flume crossing method, dam and pump crossing method, or a horizontal -

directional drill. Ex. DAPL~1, pp..28-28. The majority of waterbody crossings will use the open-
cut method. /d. at 26. In order to minimize impacts & water qualily, best management practices
will be used, including excavating the pipeline trench immediately prior to pipe Instaliation. Jd.

82. The horizontal directional drill crossing method will be ufilized at water body crossings or
other areas along the route where it is necessary o awid a paiticularly sensitive resouree. /d. at
27. The horizontal directional drill method allows for construction across an area without the
excavation of a trench, by drilling a hoje significantly below the conventional pipeline depth, and
pulling the pipeline through the pre-dniled hole. Id.

83. Table 17.1-1 of the application identifies the water bodies and wetiands wherein the
horizontal directional dril method will be used. Jd. In addition, Dakota Access identified two
additional water bodies, which will be horizontal diectionally drilled. Tr. at 402403 The
horizonfal directionat drill-method wit be used at five water bodies of particular sensiivity-and
three wetlands of particular sensitivity. Ex. DAPL-1, p. 27; Tr. at 402-403.

B84. Dakota Access routed the project-to avoid permanent il in wetlands. Ex. DAPL-1, p. 28. In
addition, aboveground facilities were sited within upland areas. No permanent loss of wellands
fs anficipated. /d. As with water crossings, temporary impacts fo wetlands are limited io the
construction phase. Table 17.2-1 summarizes ali wetlands within the project area. /d. at 28-29.
The table includes United States Army Corps of Engineers’ jurisdictfonal wetlands and non-~
junsdlcbuna! wetlands. Id. at 28. To avold impacts, Dakota Access will cross three of the
wetlands via horizontal directional drilling. /d. at 27. Where impacts are unavoidable, Dakota
Access will implement best management practices to ensure the wetland Is restored. /d. st 29.

cinl Considerations: Impact op Agri ra an d Us

85. Teslimony was presenied by and on behalf of somg sffected Jandowners who opposed the
construction of the pipeline. Exs. 11 through 124, Out of 743 tracts of land identified by Dakota
Access as bseing within the Project footprint, the landowners providing testimony own six of the
tracts. Tr. at 1807-1908. The Landowners expressad concerns about the Project's impact on
their lands, including retumning the fand to pre~cnnstrucﬁon Jevels, compaction of soll, potentiai
damage to drain file systems, compliance with permit conditions, environmental and safety
xssues, and the future development of then' property. fd.

85. Row crop agncuﬂure and hay lands will be temporarily disturbed and removed from
production during construction. Agricultural production is expected o resume during the growing
season following compietion of the pipeline construction. Ex. DAPL-1, p. 43. The Commission
finds that Dakota Access has developad plans and presented evidence that showed that land
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productivity Jevels and Jand and soi! conditions followings pipeline construction can be returned to
pre-disturbance levels. Ex. DAPL-33, pp. 18-17; Ex. DAPL-39, pp.5-10; Tr. at 1881; Ex. DAPL-
5. Plans include its Agricultural Impact Mitigation Plan that Is designed to minimize construction
impacts and restore iand to its pre-construction Jevels, and its Stormwater Poliution Prevention
Plan that is designed to minimize the fmpacis of stormwater runoff during construction aclivities.
Ex. DAPL-5. In addition to the plans presented by Dakota Access, the Commission has imposed
a number of conditions io address landowner concemns. See generally Permit Conditions.

87. To minimize impacts to agricultural vegetation, Dakota Access will segregste topsoil during
construction of the pipeline. At a minimum; the depth of topsoll to be strippsd will be 12 inches,

or actual depth of topsoil if less than 12 inches. Ex. DAPL -5, Agricultural Impact Mitigation Plan,
p. 8. Dakota Access will work with individual landowners whsre fopsail is in excess of 12 inches.

Tr. at 1875, Dakota Access will strip additional topsoil in areas where the depth of topsoit
exceeds 12 inches, if requesied by the landowner. Permit Condition 16(a). Segregated topsoil
will then be returned following backfill of the subsoil, ensuring preservation of valuable topsoil
within the construction area. Ex. DAPL-33, p. 17.

88. Functioning drain tile systems are necessary for Jandowners to maximize-crop production on
agricultural land. Dakota Access has plans in place fo repair existing drain iile to s pre-
construction condifion and mainfain the drain #8 system’s functionallty. Tr. at 1878-18789,
DAPL-5, Agricultural Impact Mitigation Plan, pp. 8-10. Dakota Access’s plans include specific

methode-for-the-temporary-and-permanent-repair-of-drain-tiles—DAPL-5,“Agricuitoral Impact
Mitigation Plan, pp. 8~10. In addition, Dakota Access must repair or replace all damaged and
disturbed drain tila in a manner that maintains the full in integrify, function, and original slope of the
- drain tile. Permit Condition 41. Dakota Access is alsp required to make additional repairs or
replacement in the event any drain file ceases o function propeny becauss of the pipelne
consﬁuctlon or operation. Id.

89. Additional Pemmit Conditions that further address landowner concerns include: restoration
and revegetation of the Jand; decompaction of soils; weed confrol, crop monitoring protocels;
reseeding; kesping landowners informed of the obligations of Dakota Access; preventative
consiruetion requirements; and the iabiiity of Dakota Access for damages. Pemit Conditions
16, 41, 46, 47, 48, 48, 50, 51. The Commission has imposed conditions regarding where the
pipeline runs within 500 feet of residences. Permit Condition 28. Dakota Access is liable for ajl
damages caused by the consfruction or operation of the Project, including the repair or
replacement of any property damaged or removed, lost productivity, crop loss, livestock loss,

and Joss of organic certification. Permit Conditions 46 through 48. The Commission also
addressed concems regarding compliance by requiring Dakota Access to contract with a third-
party monitor. The third-party monitor will be approved by the Commission and report directly to
the Commission. Tha third-party monitor will work with Dakota Access’s envionmental and
agriculture inspectors and the Public Liaison officer to ensure compliance with the conditions of
the permit and will report on any non-compliance. Permit Condition 31.

80. Dakota Access has also demonstrated jts willingness to work with landowners to address
land devejoprment concerns, including making route changes. Tr. at 2080; Ex. DAPL~1 pp. 8-9.
in addition, Dakota Access presented evidencs showing how pipelines can co-exist fn
developed areas. Exs. DAPL-51, 52; Tr. at 1943. Other environmental and safely issues are
addressed In previous findings of fact relaling to design and construction, operation and
maintenance, and environmental and Jand use.
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91. Landowners’ issues regarding easement acquisifion and condempation proceedings are not
within the jurisdicfion of the Commission.

Impacts on Wildlife and Fish

92 The Project does not cross any water bodies categorized as high-quajity ﬁsheriaé-‘within :

South Dakota. Ex. DAPL~1, p. 25. A fotal of three water bodies crossed by the Project are
categorized as low-quality ‘and have warm water fishery classifications. The three warm water
fishery water bodies-are Turtle Creek, the James River, and the Blg Sioux River. /d.

83. Dakota Access compiled a comprehensive list of all federal and state sensitive, threatened,

and endangsred species within the counties crossed by the project. Ex. DAPL- 4, Federal and -

State iisted Threatened and Endangered Specles in South Dakota: This Ist includes the
potential impacts on these species, their habitat requirements, and a determination of effect on
the-species. /d. Dakota Access has-consulted with the U_S. Fish and Wildlife Service, the South
Dakota Natural Heritage Program, and the South Dakota Game, Fish & Parks. Ex. DAPL-33, p.
18. Dakota Access will continue consulting with resource agencies to develop miligative
measures to minimize potential impacts to any listed species prior to initiating construction. Jd.
at 23. Dakota Access will implement any recommendations made. Tr. at 2043-2044, 2168-2169.

84. Dakota Access and the U.S Fish and Wildife Service Identified potential effects on one
. listed aquatic species, the Topeka Shiner. Ex. DAPL-33, p. 23. Dakota Access will cross water
bodies where the Topeka Shiner has been identified as a potentially impacted speciss. As a

result, Dakota Access will utilize the horizontal directional drill erossing method for some of .

these water bodies. Open cut crossings will be done in accordance with the biclogical opinion-

‘issued by U.S. Fish and Wildlife -Service. Ex. DAPL-33, p. 23; Ex. DAPL-38, p. 4-5. Dakota
Access will consult with the U.S. Fish and Wildiife Service and follow all recommendations
made by the U.S. Fish-and Wildlife Service. Tr. at 2168-2169.

1 t on Cu R T

85. Dakota Access conducted a thorough cultural resource survey along the proposed Project
route, except for areas that Dakota Access has not yetreceived survey permission. Tr, at 2151~
2152; Exs. DAPL-45 through 48. Dakota Access aiso prepared an unanticipated discoyery plan
that addresses proper handling of culiural resources, human remains, paleontological
resources, and funerary objects unearthed in the excavation and consbuction process. Ex.
DAPL-Q

86. The entxrety of the route, with the exception of 12 tracts to which Dakota Access has not
received survey permission, has been surveyed for cultural resources. Tr. at 2151-2152. Dakota

Access shall survey the remaining tracts when it has permission. All aboveground facilities have

also been surveyed, including the pump station, the main line velves, the launchersfeceivers,
as well as all access roads curently identified. TT. af 2152, As contractor yards and any
additional roads are 1dentxﬂed they will also be surveyed. /d.

87. South Dakota Jaw requires a survey that includes identification of all previously idenfified
cultural resources listed onthe registry of historic places. ‘See SDCL 1-18A-11.1. In"addition to
surveying -these previously identified cultural resources, Dakota Access also identified areas
efigible for inclusion on the Registry for National Historic Places. Tr. at 2165. The South Dakota
State Historic Preservation Office (SHPO) reviewed the ocultural resource surveys and
unanticipated discovery plan. Tt. at. 741. Dakota Access responded {o concerns expressed by
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SHPO. Paige Olson, review compliance coordinator for SHPO, stated that the concerns she had
raised had been addressed. Tr. at 744, 753.

88. Section 106 of the National Historic Preservation Act requires federal agencies to take into
account the effects of their undeﬁakmgs on historic properties. 36 USC 800.1(a). The United
States Army Corp. of Engineers is currently in the process of complying with its Section 108
obligations. Tt. at 2177-2178. This process includes consulting with Indian tribes. Ex. Staff-8, p.
8. The state process does not provide for consulting with Indian fribes. Id.

88. Through cross-examination, Rosepud Sioux Tribe asked quastions about certain areas on

the Levs! 1l Cultural Resource survey maps Tr. at 815-832 {conf.) Areas of particular sensitivity

as identified by the Rosebud Sloux Tribe were either avoided in pipeline routmg, or avoided
 through horizontal directional drill methods. Tr. at 2154-2165.

Other Soclal and Economig Factors

100. Other pofential social and economic Impacls of the Project were assessed. The
Commission finds that a review of these Impacts shows that the Project will not substantially
impair the health, safety or welfara of the inhabitants or pose an unacceptable threat of serious
injury to the social or economic conditions of inhabitants.- The project will bring jobs, both
temporary and permanent, to the State of South Dakota, and specfHically fo the areas of
. construction and operation. Ex. DAPL-30, p. 13. Although some of the numbers related to jobs
were subject fo varying interpretations, the Commission finds that these were not defiberate
misstaterents of msterial facts. The potential impacts that were assessed induded impacts on
commercial and industrial sectors, housing, land values, labor market, heaijth facilitles, energy,
sewage- and water, solid waste management faciities, fire protection, law énforcement,
recreatiohal” facilities, sehégls, transportation facilities, and other community and government
facililes. Ex. DAPL-30, pp. 12-18; Ex. DAPL-1, pp. 37-42. Regarding concerns related fo the
increased number of workers In the srea, Dakota Access will rely on existing governmenta} and
public sarvices and, to the extent additional resources are neaded, Dakola Access will require
its contractor to provide the additional resources, such as security and medical sesvices. Ex. —
Staff-1, Ex. A, p. 41. ) )

101. Dakota Access will pay property taxes 1o Jecal governments on an annual basis. Ex-DAPL-
1, p. 42. An increase In assessed, taxable valuation for school districts is a positive
development. In addition, Dakota Access will pay sales, use, gross recelpts, and lodging taxes.
id.

O vel ent of th

102. An applicant for a permit is required to show that its proposed facility will not -unduly
inferfere with the orderly dsvelopment of the region with due consideration having been given
the visws of governing bodies of affecied local units of government. The Commission finds the
facility will not unduly interfere with the orderly development of the region. Dakota Access has
acquired almost 80% of easements for the area in South Dakota. Tr. at 2077-2078. Although
some cities and counties' were.intervenors in this proceeding, no testimony was presented by
any cify or county eppesing the Project. Dakeia Aceess had numerous -meetings -with -
govermmental officials regarding the Project Tr. at 1944. Dakota Access met with the cities of -
Sjoux Falls, Tea, and Hamrisburg and made route changes that were designed to avoid cestain
future development areas. Tr. at 181-182; see also Ex. Clty of Sioux Falis-A, Dakota Access
Pipelina/Municipal Growth Areas. The City of Sioux Falia did not present testimony at the
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hearing, and; dunng the hearing, it entered into a Stipulation with Dakota Accsss regarding its
landfill, including findings of fact approved by the Commission. Ses Findings of Fact 107-114.

103. Dakota Access’s witness Joey Mahmoud explained that when considering the pipeline
route, one goal was to minimize the environmental footprint. By increasing the length of . a
plpeline, there are additional impacts, including landowner impacts, impacts fo wetlands,
impacts{o endangered species, and other risks associated with a longer. pipeline. Tr. at 2114.
Moving the pipsline away from ohe community means that that the pipeline Is moving closer fo
another community resulting in a transference of impacts. Tr. at 2118.

104. In addition, Dakota Access presented evidence that pipelines are combaiible with
developed and developable areas. Exs. DAPL-51, 52;-Tr. at 386-387, 1943. One of the maps
showed the pipeline infrastructure in the Sicux Falls area. Ex. DAPL-52.

105. The Commission finds that neither the Yankton Sloux Tribe nor the Rosebud Sioux Tribe is
an affected Jocal unit of government. The Commission finds that neither reservation is near -
enough to the Project foolprint fo be considered an afiected local unit of government.

Environmental Assessment

106. On Ssptember 29, 2015, the Yankion Sjoux Tribe, the Rosebud Sioux Tribe, Indigenous

Environmental Network, and Dakota Rural Action filed a Joint Mofion to Stay Proceedings for

Preparation of an Environmental Impact Statement. The Yankion Sioux Tribe, the Rosebud

Sioux Tribe, Indigenous Environmental Network, and Dakota Rural Action reguested a stay of

these proceedings "for a reasonable time, to allow for the preparafion of an environmental

impact statement” (EIS) -on the Dakofa  Access Fipeline revised- application.” Individual

Interveriors, fepresented by Glenn Boomsma joined in the motion. The Commission denied the

motion for a stay. The motion was made the day the heanng began. Pursuant o SDCL chapter -

48-41B and ARSD chapler 20:10:22, an applicant is required fo provide a detailed L
environmental assessment. Following the hearing, and based on the svidence received, the

Commission finds that the environmental assessment conducted in this proceeding satisfactorily —
addressed environmental impacts and that the preparstion of an environmental impact

statement pursuant to SDCL chapter 34A-9 is unnecessary.

Stipulated Findings Entered info bLthe Clty of Sioux Falls and Dakota Access. Regarding
the Reglonal San Landfili

107. The City of Sioux Falls is the owner of real properiy located in the southeast quarter of (SE
) of Section 34-TIVIN-R5TW of the 5th P.M., Minnehaha County, South Dakota. This property

_is approximately five miles west of the Smux Falls City limits and is outside the City Growth
Area. This real property is used for the Sloux Falls Regional Sanitary Landfill (Landfill).

108 The Dakota Access proposed route lies parallel along the west boundary of the Landfill.

108. The Landfill is designed so cells {excavated areas for deposit of solid waste) are set back
into Landfil} property-at least 300 feet. The Landfill uses the area within the 300 feet as a buffer . .
with trees and other vegetation; storage of materials-and eguipment, and for routifie- purposes
associated with a‘landfill, including regulstory items such as groundwater monitoring and
inspections as required or atlowed. by the South Dakota Department of Environment and Natural
Resources (DENR) or the United States Environmental Protection Agency. -
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110. The cell design and boundaries have been incorporated into the landfill permit granted by
the South Dakota Department of Environment and Natural Resources (DENR). Under the
DENR permit, the City is not aliowed to excavete fand and dispose of waste within the 300 foot
area. Due o the distance between the cells and the proposed pipeline, the excavation and use
of the Landfill cells would not disturb the Dakota Access pipeline and the instaflation of the
Dakota Access pipeline would not disturb the Landfill cells.

111. Sioux Falls .Bas hstalled a system of groundwaier monitoring wells to monitor whether
municipal solld waste leachate I8 migrating into the groundwater. This includes an upgradient
well on the northwest edge of the landfil} site o sesve as a baseline for groundwatsr quality. This
moenitoring site s located between the Landfill cells and the proposed Dakota Access pipeline. if
petroleum or oil (under some unforeseen event) were {o migrale into the groundwater in this
area, the groundwater monitoring well could show the presence of pefroleum. The function of
monitoring wells is to datect contaminants and provide for corrective action as soon as possible.

112. Sioux Falls has a Landfill gas pipefine system used for gathering gas generated by the
landfill and fransporting it off site to an ethanol plant south of the landfill.

113. There sare trees and a chain link fence near the west boundary of the Sioux Falls Landfil}
withip the 300 foot area.

114. Sioux Falls does not objection to the siting of the Dakota Access pipeline slong the west
side of the Landfll, as presently proposad, so long as the Dakota Access pipsiine is installed
safely at appropriate depths and locations relative fo the existing and future Landfill features and
fodures, and doas not damage the Landfil properiy and, further, is construcied and operated in
accordance with 48 CFR-Part 195 and any other applicable permitting requirements.

‘Gena@' y

_ 115, An application may be denied, retumed, or amended, at the discretion of the Commission,

for failure to file an application generally in the form and content required by SDCL chapfer 49-

41B and ARSD chapter 20:10:22. SDCL 48-41B-13(2). The Commission finds that Dakota

Access filed its application generally In the form and content required by SDCL chapter 43-41B-

- and ARSD chapter 20:10:22_. The Commission notes that the supplementation of an application
with additional information is common. Ex. Stafi~1, p. 5.

116. An application may be denied, refurmned, or amended, at the discretion of the Commission,
if there are any deliberate misstatements of matesial facts in the application or in accompanying
statements or studies. SDCL 49-41B-13(1). The Commission finds that the application and its
accompanying statsments and studies did not contain any deliberate misstatements of material

facts.
117. The Commission finds that the Pemnit Condifions aitached hereio ms Exhibit A and

incorporated herein by reference are supporied by the record, are reasonable and will help

ensure that the Project will meet the standards established for approval of a construction permit
for the Project set Torth in 8DCL 48-41B-22 and should be adopted

118. The Commlssxon finds that the Project, if constructed in accordance with the terms and
conditions of this decision, will comply with all applicable laws and rules, ncluding all
requirements of SDCL chapter 48-41B and chapter ARSD 20:10:22.
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118. The Commission finds that the Project, if constructed in accordance with the ferms and
conditions of this decision, will not pose an unacceptable threat of serious injury to the
environment nor o the social and economic conditions of inhabltants or expectad Inhabitants in
the siting area.

120. The Commission finds that the Project, if constructed in accordance with the tenms and
conditions of this decision, will not substantially impair the health, safety or welfare of the
inhabitants in the siting' area.

123. The Commission finds that the Project, if constructed in accordance with the terms and
conditions of this decision, will not unduly interfere with the orderly development of the region
with due consideration having been given the views of governing bodjes of affected Jocal units
of government. .

122, The Commission finds that a permit fo construct the Project should be granted subject to
the Conditions set forti in Exhibit A-

123. To the extent thaf any Conclusion of L.aw set forth below is more appropriately a finding of
fact, that Conclusion of Law is incorporated by reference as a Finding of Fact

Based on the foregoing Findings of Fact, the Commission hereby makes the following:
CONCLUSIONS OF LAW

1. The Commission has joyisdiction over the subjest matter and parties to this proceeding _

pursuant to SDCL-chapter 49-41B and ARSD chapter20:10:22. Subject to the findings made on
the four elements of proof under SDCY. 49-41B-22, the Commmission has anthority to grant, deny,
or grant upon reasonable {ems, condiions or modfications, a permit for the construciion,
opsration, and maintenance of the Dakota Access Pipeline.

2. The Dakota Access Pipeline Project /. a transmission facility as defined in SDCL 4841B-2.1.

3. Applicant’s permit application, as amended and supplemented through the proceedings in
this matter, complies with the applicable requirements of SDCL chapter 48-41B and ARSD
chapter 20:10:22. The Commission finds that Dakota Access filed its application generally in the
form and content required by SDCL chapter 49-41B and ARSD chapter 20:10:22.

4. The Commissjon finds there was no showing that there are any deliberate misstatements of
material facts in the application or in accompanying staternents or studies.

5. The project does not involve federsl agency aciion. As a resuli, the Natlonal Environmental
Policy Act (NEPA) does not require preparabon of ‘an environmental assessment or
environmental impact statement.

6. State law does hot require preparation of an environmental impact statement. SDCL 34A-8-2_
The Commission finds that the application and permilting requiremerits under SDCL chapter 48-
. 41B, and ARSD chapter 20:10:22 are sufficient for the Commission to review the environmental
impacts of the Project and that an environmental impact statement pursuant to SDCL chapter
34A-9 is not necessary. ’
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7. SDCL 49-41B-1 provides in part that “ftjhe Legislature also finds that by assuming permit
authority, that the state must also ensure that these facilities are constructed in an orderly and
timely manner so that the epergy requirements of the people of the siate are fulfifed.” The
- Commission finds that this language is direeted toward ensuring that the perrmt process 13
conducted in a timely manner.

8. The Project, i coristructed in accordance with the terms and cnndutions'ofthxs decision, will
comply with all gpplicable laws and rules, including all raqmrements of SDCL c;hapter 48-41B
and ARSD cbapter 20:10:22.

9- The Project, if constructed in sccordance with ths terms ané conditions of this decision, wilf
not pose an unscceptable threat of serious injury to the environment nor fo the soclial and
economic conditions of inhabitants. or expected inhabitants in the siting area.

10. The Project, I constructed in accordance with the tenms snd conditions of this decision, will
not substantiafly impair the healfth, safety or weffare of the inhabitants in the sifing area.’

11. The Project, if constructed in accordance with the terms and conditions of this decision, will
not unduly interfere with the orderly development of the region with due consideration having
been given the views of governing bodies of affected local units of govemment.

12. The Commission has no authority over condemnation or emment domain. SDCL 21-35-1.
requires that these Issues be brought before the circuit coun‘_

13. Neither the Rosebud Sioux Tnbe nor the Yankion Siowx Tribe is an affected local umt of
government.

14. Native Amerrcan Tribes do not have adjudicéted private property land rights to any of the -

property crossed by the Project. The Commission does not have furisdiction to adjudicate any
land Aghts claims.

15. The standard of proof is by the preponderance of evidence. The Applicant has met its -
burden of proof pursuant fo SDCL 49—41 B-22 and is entitled to a permit as provided in SDCL
49-41 B—24

18. The Commission has authority to revoke or suspend any permit granted under the South
Dakota Energy Facility Permit Act for failure fo comply with the terms and conditions of the
permit pursuant o SDCIL. 49-41B-33 and must approve any transier of the permit granted by this
Order pursuant fo SDCL 48-418B-29.

17. To the exient that any of the Findings of Fact in this decision are determined to be
conciusions of law or mixed findings of fact and conclusions of law, the same are incorporated
herain by this reference as a Conclusion of Law as if set forth in full herein.

18. PHMBSA is delegated exclusive authority over the establishment and enforcement of safefy-
orlentated -design- and operational standards for hazardous matenals pipelmes 48 US.C.
60101, et seq

18. SDC;L 48-41B-36 ‘exp}iciﬂy states that SDCL chapter 48-41B is not "a delegation to the
commission of the authority to route a fransmission facility....” The Commission accordingly
concludes that it Jacks authority (j) to compel the Applicant fo select an altemnative route or (i) fo
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base its decision on whether to grant or deny a permit for a proposed facﬂ;ty on whether the
selected route Js the route the Commission might itself select.

20. The Commission concludss that it needs no ofher information to assess the impact of the
proposed faciiity or to defermine if Dakota Access has met its burden of proof

21. The Commission conciudes that the Application and all required filings have been filed with
the Commissjon:in-conformity with South Dakota law and that all procedural requirements under
South Dakota law, including public hearing requirements, have been mef.

22. The Commission concludes that it possesses the authorty under SDCL 48-41B-24 to
impose conditions on the construction, operstion and maintenance of ihe Project, that the
Conditions sst forth In Exhibit A are supported by the record, are reasonable-and will help ]
ensure that the Project will meet the standards estabished for approval of a construction permit }
for the Project set forth in SDCL 48-41B-22 and that the Permit Conditions are hereby adopted. SR

It is therefore

- ORDERED, that a permit fo construct the Dakota Access Project is granted to Dakota
Access LLC, subject to the Conditions set forth in Exhibit A

NOTICE OF ENTRY AND OF RIGHT TO APPEAL

PLEASE TAKE NOTICE that this Final Decision and Order was duly issued and entered on the
y of December, 2015. Pursuant to SDCL 1-28-32, this Final Decision and Order will take
effect 10 days afterthe:date of receipt or failure fo accept delivery of the decision by the parties.
Pursoant to ARSD. 20:10:01:30.01, an appiication for a rehearing or reconsideration may be
made by filing a written petition with the Commission within 30 days from the date of issuance of
this Final Decision and Qrder; Notice of Entry. Pursuant to SDCL 1-26-31, the parties have the
right 20 appeal this Final Becislon and Order to the appropriate Circuit Court by serving notice of
appeal of this decision to the circuit court within thifty (30) days sfter the date of seyvice of this

Notice of Decision. )
" Dated at Plerre, South Dakota, this ‘ i k __)’}day of December, 2015.
CERTIFICATE OF SERVICE BY ORDER OF THE COMMISSION:

The undersigned hersby certifies that this ¥/
document has been served loday upon alf panjes
of secowd In this dockel, as listed on tha dockst
elactronlcally or by mall. ~
d Z’U CHRIG NELSON, Chairman

paey_[ 2SS GARY HANSON,Commissioner (dissenting)

RICHARD L. SATTGAST, Acting Commissioner

(OFFRCIAL SEAL)Y




Exhibit A
PERMIT CONDITIONS
). Compllance with Laws, Regulations, Permits, Standards, and Commitments

1. Dakota Access shall comply with all applicable laws and regulations in its construction and operation of the
Project. These laws and regulations include, but are not necessarily fimited to: the federal Hazardous Liquid
Pipeline Safety Actof 1978 and - Pipelme Safety Improvement Act of 2002, as amended by the Pipeline Inspection,
Protection, Enforcement, and Safety Act of 20086, and the various other pipeline safety statutes codified at 49
U.S.C. § 60101 et seq. {collectively, the "PSA™); the regulations of the United States Department of Transportation
-implementing the PSA, particularly 49 C.F.R. Parts 194 and 195; temporary permits for use of public water for
construction, testing or drilling purposes, SDCL 46-5-40.1 and ARSD 74:02:01:32 through 74:02:01:34.02 and
‘temporary discharges to waters of the state, SDCL 34A-2-36 and ARSD Chapters 74:52:01 through 74:52:11,
specifically, ARSD § 74:52:02:46 and the General Permit issed thereunder covering temporary discharges of
water from construction dewatering and hydrostatic testing. ‘

2. Dakota Access shall obtsin and shall thereafter comply with all applicable federal, state, and local permits,
including But not fimited to: Clean Water Act § 404 and Riversand Harbors Act Section 10 Permits; General Permit
for Temporary Discharges and féderal, state, and local highway and road encroachment permits. Any of such
permits not previously filed with the Commission shali be filed with the Commission upon their issuance. To the

_extent that any law, regulation;: reqmrement, oondmon, or permit applicable to the portion of the pipeline in this
state differs from the requirements of these Conditions, the more stringent shall apply.

3. The perrmt granted by this Order shall not be transferable without the approval of the Commijssion | pursuant to
SDCL 49-41B-29.

2. Dakota Access shall undertake snd complete all of the actions that it and Jts affiliated entities commmitted to
undertake and complete In its Application as amended, In its testimony and exhibits received In evidence at the
‘hearing, and in Its responses 1o data requests received in evidence at the hearing.

II. Reporting and Relationshlps

5. The most recent ahd accurate depiction of the Project route and facility locations is found on the maps in
Exhibit DAPL-2. The Application filed by Dakota Access with the Commission indicates Dakota Access will continue
to develop route adjustments throughout the pre-construction design 'phase. These route adjustments will
accommodate environmental features identified during surveys, property-specific Issues, and civil survey
information. Dakota Access shalf do the following as it pertains 1o routing:

a) File new aeral route ma‘psvt!}a‘t Incorporate any roule adjustments prior to construction.

b) Notify the Commission and a}} affected landowners, utilities and local governmental units as soon as
practicable if material deviations are proposed to the route and afford the Commission the opportunrtyto

review and approve such modifications.
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c) Notify affected landowners of any change in the route on theirland.

d) Upon completion of the pre-construction route, Dakota Access shall file maps with the Commission
depicting the final preconstruction route.

e} At the conclusion of construction, Dakota Access shall file detailed maps with the Commission depicting
the final as-built location of the Project facilities.

6. Dakota Access shall provide a public Falson officer, approved by the Commission, to facilitate the exchange of
Information between Dakota Access, induding its contractors, and landowners, Jocal communities, and residents

and to facilitate prompt resolution of complaints and problems that may develop for landowners, local
communities, and residents as a result of the Project. Dakota Access shall file with the Commission its proposed

public liaison officer's credentials for approval by the Commission prior to the commencement of construction.

After the public liaison officer has been approved by the Commission, the pubifc liaison officer may not be

removed by Dakota Access without the approval of the Commission. The public aison officer shall be afforded

immediste access to Dakota Access's on-site project managey, its executive project manager, and to contractors’

on-site managers and shall be available at all times 1o the Swff via mobile phone to respond to complaints and

concerns communicated to the Staff by concerned landowners and others. Dakota Access shall alse implement

and keep an updated web site covering the planning and implementation of construction and commencement of

operstions in this state as an informational medium for the public. As soon as the Dakota Access’s public Jialson

officer has been appoinred and approved, Dakota Access shall EMWWMWHH
landowners crossed by the Project and to law enforcement agencies and local governments in the vicinity of the
Project. The public Baison officer’s contact information shal be provided to landowners in each subsequent

written communication with them. If the Commission determines that the public lisison officer has not been
adequately performing the duties set forth for the position In this Order, the Commission may, upon notice to -
Dakota Access and the public ajson officer, take action to remove the public liaison officer. :

7. Dakota Access shall submit quarterly progress reports to the Commission that summarize the status of land
acquisition and route finalization, the status of construction, the status of environmental control activities,
including permitting status and Facility Response Plan and Integrity Management Plan development, and any
other plan required pursuant to PHMSA regulations, the implementation of the other measures required by thesa
conditions, and the overall percent of physical completion of the project and design changes of a substantive
nature. Each report shall include a summary of consultations with the South Dakota Deparbment of Environment
and Natural Resources {SDDENR) and other agencies concerning the issuance of permits. The reports shall list
dates, names, and the results of each rontact and the company’s progress in implementing prescribed
construction, land restoration, environmental protection, emergency response and integrity management
regulations, plans, and.standards. The first report shall be due for the perjod ending March 31, 2016. The reports
shall be filed within .31 days after the end of each guarterly period and shall continue until the project is fully
operational. Once known, Dakota Access shall inform the Commission of the date construction will commence.

8. Continuing until landowner reclamation is complete, Dakota Access's public liaison officer shall report quarterly
10 the Commission on the status of the Project from his/her independent vantage point. The report shall detail
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problems encountered and complaints recefved. The Haison officer shall collect all reports generated per
Condition 13 and provide them to the Commission or Commission Staff upon request.

For the period of three years following completion of construction, Dakota Access shall report to the Cbmmission
annually on the status of road repairs, road reconstruction, and any problems or Issues occumng during the
course of the year.

" 9. Not Iater than two months prior to constructlon, Dakota Access shall commence a program of contacts with
state, county, and municipal emergency response, law enforcement, and highway, road, and sther infrastructure
management agencies serving the Project area In order to educate Such agencies concerning the planned
construction schedule and the measures that such agencies should begin taking to prepare for construction
impacts and the commencement of project operations.

10. Dakota Access shall conduct a preconstruction conferente prior to the commencement of construction to
ensure that Dakota Access, and jts contractors, fully understand the conditions set forth in this order, At a
minimum, the conference shall include a2 Dakota Access representative, Dakota Access’s construction supervisor,
and Commyssion Staif. -

It Construction

11. Except as otherwise provided in the conditions ofthis Order and Permit, Dakots Access shall comply with alf
mitigation measures set forth In the Stormwater Pollution Prevention Plan, and Appendices, Agricultural impact
Mitigation Plan, Hoﬁzoﬁtai"Diretﬁonal, Drill Contingency Plan, and Blast Plan as set forth in DAPL-S. If
modifications to 2 pian aré made by Dakota Access as it refines its construction plans or are required by sny
federal or state agency, the plan as so modiffed shall be filed with the Commission and shall be complied with by
Dakota Access.

12. The probablility of Dakota Access encountering karst features Is low. However, if voids or other signs of karst
topography are found during construction, Dakota Access shall conduct further site-spetific evaluations by a
gualified geologist or geotechnical engineer to provide input on mitigation measures. Dakota Access shall
complete site-spedific mitigation measure§ on a case by case basis for each karst feature encountered during
construction, Any site specific mitization plans completed for a karst feature shall be submitted to the
Commission for review.

13. Dakota Access shall record and keep the following information: (i} landowner concems or réquests which
differ from the Agricultural Impact Mitigation Plan, (i1} an indlcation of how Dakota Access responded to any such
landowner requests, (ifi) environmental compliance concerns with regard to the Commission order or other law,
rule, or regulation, {iv) unique reclamation activities based on landowner request or field factors such as
problematic solls, large weed plots, or other such unanticipated condltions {v} any action ;tems as ordered )
directed, or recommended by the: envxronmentaf inspector. : - .

14. Dakota Access will coordinate all utility crossings in gopd faith with existing operators and wnll follow 2l One
Cau Procedures.
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15. Prior to construction, Dakota ‘Access shall consult with the South Dakota Depaftment of Agriculture, the
Natural Resources Conservation Service (NRCS}, and Jocal county officials to develop specific plans for tha
following: proper seed mix for pasture areas, identification of zreas of noxious weed concern, and to develop '
control m_ethéds for those areas of noxious weed concem. Dakota Access shall conduct analytical soll probing
.and/or soil boring and analysis In areas of particularly sensitive soils where reclamation potential is low. Dakota
Access shall Identify soils for which_afternative handling methods are recommended. Dakota Access. shall
adequately Tdentify and plan for areas susceptible to erosion and any areas with low reclamation potential.
- Records regarding-these analyses, -identifications, and pfarfs shall be recordeﬂ and made avallable to the

Commusmn and the affected property owner upon request. -

15. Dakota Access sha" p;ovide each Iandowner with an explanation regarding trenching and topsoil and
subsoil/rock- removal, segregation, and restoration method options for the landowner’s property, @ written
explanation of the option for complete topsoil segregation, acopy of the Agricultural Impact Mitigation Plan, and
a copy of the Order and Conditions. Dakota Access shal follow the landowner’s selected preferences as
documiented on-any written agreements with the landowner, as modified by any subsequent amendments, or by
other written sgreements. Dakota Access shall take the followmg steps.to mxtlgate reclamation challenges and
Bssure proper reclamation. occurs:

"a) Dakota Access shall separate and segregate topsol from subsoll in all areas where eXeavation occurs,
as provided jn the Agricultural Impact Mitigation Plan. If It is discovered during extavation that the topsoil
depth Js greater than- 12 inches, Dakota Access shall inform the landowner of the actual depth of topsoil
and afford the Jandowner the options of efther stripping the entire depth of the topsox! or the 12 inches

- as setforthIn the Agricultural Impact Mmgaﬂon Plan. - )

b} Dakota Access shall repalr any damage to property that results from construction activities.

c) Dakota Access shall restore all areas disturbed by construction to.their préconstrucﬁon ceridition, -
" including thelr original preconstruction topsoil, vegetation, elevation, and contour, or as close thereto as -
is feasible, except as Is-otherwise agreed to by the landowner in writing. .

.d} Except where practicably infeasible, -final grading and topsoil replacement and Installation of
permanent: erosion control structures shall be completed in non-residential areas within 20 days after
backiiliing the trench. In the event that seasonal or other weather tonditions, extenuating circumstances,

or unforeseen developments beyond Dakota Access’ control cause delay, temporary erosion controls shall
be malbtained until cond;tions allow comp}enon of cleanup and reclamation. In the event Dakota Access
cannot comply with the 20-day time frame as prowded in this Cond] tion, Dakota Access shall give notice
of such fact to all affected Jandoviners, and such notice shall include 5n estimate of when. stich, restoration
“Is expected to be completed )

e} Dakota Access shall draft specific crop monitoring protocols for agricultural-lands. If requested by the
landowner, Dakota Access shall provide an independent crop monitor to conduct yield testing and/or .
such other measurements of productivity as the independent crop monitor shall deem appropriate. The .
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independent monitor shall be a qualified agronomist, rangeland specialist, or otherwise qualified with
“respect to the species to berestored. Tha protocols shall be filed with the Commission and shall be

evaluated for adequacy in response to a'qomp(aint_" or otherwise. If the landowner foregoes tha
‘opportunity to use the-independent crop monjtor provided by Dakota Access, the Jandowner retains the

right to use’an independent crop monitor of the Jandowner’s choosing and at the landowner’s own cost.

f} Dakota Access shall work dosely with landowners, NRCS, and county governments. in plapning for \
noxious weed comrol Ltandowner permfssnon shall be Dbtained before the application of herbicides. -

g) Throughout the construction duration, Dakota Acess shall employ weed control measures as soon as
réasonably practical and immediately when noxious weeds are  obsefved to mitigate weeds on the
temporary soil piles and within-the corgstfut:tion-right-of—way. To implement this additional weed controf

_ mitigation, the environmenta) _J'nspectb( or agricultunal inspector should be capable of identifying multiple
species of weeds at a number of life-stages, and be able to recommend and implement weed control
measures early ennugh in the life cycle of the weed species In question to minimize or prevent the plant
from setting seeds;

h} Section 6nof the Agncultural lmpact Mitigation P!an regarding wet conditions shall applv to :mproved o
bayland and pasture lands in addition 1o crop lands. -

) The size, den’sity, and distrib:m‘on.of rock within the construction right-of-way following reclamation
shall be simffar to adjacent undisturbed areas. Dakota Access-shall treat rock that cannot be backiilled
within or below the-level of the natural rock profil as construction debris and remove It for disposal

" offsite exceptwhen the landowner agrees to the placement of the rock on the landowner’s property in
wriiirig; In such caée, the rock shall be placed In acconance with the landowner’s directions.

- ) Dakota Access shall employ Bdequate measures 1 de-compact subsoll as provided In its Agricultural
" Impact Mitigation Plan. Dakota Access shall conduct compaciiop testing of areas on and off the
_ . construction right-of way, using a penetrometer or other eguivalent measuring device, to provide an
. adequate means of determining whether such measures have reduced compaction to levels similar to
adjacent. sections of cropland undismrbed by construction. Topsoil shall be de-cnmpacted if requested by

the !andowner.

k} Dakota Aceess-shall monitor and take appropnate mitigatrve actions as necessary to address sallnity
Jssues when- dewatering the trench, and field conductivity and/or other appropriate constituent analyses

- shall be performed prior_io disposal of trench water in areas where salinity -may be expected. Dakota
Access shalf notify landowners prior. to any discharge of saline water on their lands or of any spills of
hazardous materials op their lands of one pint or more or of any lesser volume which is required byany
federal; state, or local law.or. regulation or proguct license or Jabel to be reporied to a state.or federal -
agency, manm’acmrer, or manufacturer's representative.

B Dakota Access shall foliow the Stormwater Pollution Prevenﬂon Plan. On site modiﬁcabons shall be
approved by the envxronmental lnspector, documentted by the imzpector, and filed with the Commlssion,
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m} Dakotz Access shall apply’ mulch when reasonsbly requested by landowners and also wherever
pecessary fDHOWEn‘g seedlng to stabi!ize the soil surface and to reduce wind and water erosion.

" n)-Dakota Access shall reseed all lmpacted vegetated land, exduding commodity or row crops This Is
intended to include, but is not Kmited to a reseeding of all pasture, hay, and native species areas with
comparable seed or native species mix to be approved by landowner, in writing. Cropland shall be seeded
with cover cops consistent with the Agricultural® Impact Mitigation Plan. Dakota Access shall activeiy
‘monitor revegetatlon on all disturbed areas for at least two years

_ o} Dakota Access shaﬂ coordinate with landowners regarding thelr desires to protect cattle, shall
xmplement protectwe measures- as are reasonably requested by the landowner, and shall adequately-
compensate the Iandowner for any loss. :

p) Prior to cqmmen_ﬁng construction, Dakota Accessshall file with the Commission a confidentiaf list of
‘property owners crossed by the pipeline and update this list i route changes during constructiop result in
property owner changes. :

. ) Dakota Access shall; and ‘shall cause its comtractor to, equip”each_of its vehicles used in pre-
construction or construction activities, including off road vehicles, with-a hand held fire ei:tingx}isher, .
portable compact shovel, and communication device such as a cell phone, in areas with coverage, or a
radio capable of achieving prompt communiczrhon with Dakom Access’s fire suppression Tesources and .
emergency servicss. :

r) Temporary sediment barriers shall remain In place until the permanent revegetation coverage has

" reached a minimum: of 70 percent cover as compared to similar cover in an adjacent area that Is
undisturbed by construction. This includes 3 comparative presence of noxious species such that the
presence of noxious species shall not be more dominant on the: revegetated area when compared to the .

" adjacent undisturbed Iands.
_17. Dakota Access shall mpIement the following sediment controf pract;ces

' a) Da kota Access shall use floating sediment curmns to maintain sedxments within the construction right-. -
of-way In open water- bodies with no or low flow whenthe depth of non-flowing water exceeds the height
-of straw bales or silt fence installation. In such situations the floating sediment curtains shall be installed
as a substitte for strawbales or silt fence along the edge or edges of each side of the construction-right-
- of way that is underwater at a depth greater than thetop of & straw ‘bale or silt fence.

b) Dakota Access shall install sediment barriers in the vicinity of delineated wetlands and water bodies as )
outlined in the SWPPP regardless- of the presence of flowihg.or standing water at the time- of

construction: -

c) Dakota Access should consult with South Dakota Gaﬁ;e, Fish and Parks {SDGFP) to avoid construction
near water bodies during fish spawning periods in which in-stream construction acthvities should be
avoided to Jimit Impacts on specific fisheries, if any, with commercial or recreational inportance.
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18. Dakota Access shaH comply wfth the following condiﬁons regarding construction 3CrOSS OF hear wetlands
.water bodles, and riparian areas> .

a) Unless a wetland is actively cultivated or rotated cropland or unless site specific conditions require

' utilization of Dakota Access's proposed 85 foot wifth and the landowner has agreed to such greater
width, the width of the construction right-of-way shali be limited to™75 feet in non-cuftivated wetfands,
u_nIgSs a different width is approved or required by the United States Army Corps of Engineers. -

b} Unless a wetland is actively cultivated or rotated cropland, extra work areas shall be located atJeast 50
" feet away -f}om wetland boundaries except where site-specific conditions render a 50-foot setback
“infeasible. Bxira work areas near water. bodies shallbe located at least 50 feet from the water's ecige,'
except whére the adjacent upland consists of actively cultivated or rotated.cropland of other disturbed
land or where site-specific conditions 'render-a 50-foot sethack Infeasible. Clearing of vegetation between

. extra work space areas and the water’s edge-shall be imited to the construction right-of-way.

¢j Watenbody Crossfr_xg spoil, including uplanrf spoil from crossings of streams upto 30 feet in width, shall
be stored in the construction right of way at.least 10 feet from the water’s edge or in additional extra ~
" work areas and onfy on a temporary basis. : .

~d) Tempcrary fn=stream sporl storage tn Streams greater than 30 feet in width shall only be conducted In
conformity with any required federal permit(s) and any apphcable federal or state statutes, rures, and .
standards.

e} Wetland and water body boundaries and buffers shafl be marked and maintajned until ground
disturbing activities are complete. Dakota Access shall maintain 15-foot buffers where practicable, which -
forstream crossings shall be mafntained except during the period of trenching, plpe laying, and-backfilling
the cmssmg point. Buﬁ‘ers shall not be requnred in the case of non-flowing streams.

f} Best mapagement practices shall be lmpl_emented to prevent heavily silt-laden trench water from
-reaching any wetfand or water body directly or indirectly.

g) ’-Et-'osion control faﬁric shéll be used on water-body banks immediately following final stream bank -
restoration unless nprap or other bank stabllxzation methods are utmzed in accordance with federal or

State permits.
- h) The use of raw nmber and slash 1o support equipment crossfngs of wetlands shalt be a\(oxded

_ i) Subject to Condrtion 35 vegetatfon restoration and maintenance adjacent to water bodles- shall be
"~ conducted n such manner to allow a ripanan strip at Jeast 30 feet wide as measured from the water
body’s mean high water mark to permanently re-vegetate wxrh nat)vﬁ plant _species Heross the, eptire )

) construction right-of way.
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19, Dakota Access shall cover open-bodiad dump trucks cairying sand or soil while on paved roads and cover
-open-bodied dump trucks carrying gravel or other matenais having the potential to be expelled onto-other
' vehicles orpersbns while en all public roads. :

20. Dakota Access‘shall?pbs’ition water truckson grave! roads,ford ust'contml where conditions warrant.

21, Dakota Access shall- require that jts primary contractor ensure that all construction equrpment is properiy
tuned and mamtalned and that idling be mmrmrzed dunng construcnon

o2 Dakota Access shaﬂ use fts best efforts to not focate fuel storage facilities within 200 feet of private wells and
) '400 feet of munidpal wells and shall minimize and exercise Vigilance In refueling actlvities in areas within 200 feet .

of private wells and: 400 feet of munimpal wells.

.23"}{ trees are-to be remaved that have-commercial or other value to affected Jandowners, Dakota Access shall
" compensate the landowner for the fair market vajue of the trees to be ceared and/or allow the Jlandowner the
’ right to retain dwnexshfp of the Telled irees. ’

B 24. Dakota Access shall develop frac-out plans specific to areas in South Dakota where horizontal_ directional _ )

) dn’ll’ ing will occur and file the plans with the Commission. Theplan s shall be followed in the event of a frac-put. If a .

“frac-out event occurs, Dakota Access. shall noﬂfy the Commision and all government agencies including but not
o hm?ted_to SDDENR as required by the plan and state and fedenl law. :

25. Dakota Access shall comply with the following conditions regarding mad-protection and bonding:

a) Dakota Access shall coordmate road cfosures with state and local governments and emergency
responders and shall acquire all necessary permits authorizing crossing and construction use of state,

" county and townshxp roads.

b}. Dakbta Access shall implement a regular programof road maintenance and repair through the active -

construction period to keep paved and gravel roads in an acceptsble. condition for residents -and the
 genéral puhhc. .-

-c) Prior to their use for constmction, Dakota Access shall wdeotape those portipns of all roads which will
be utilized by constructian equipment or transport vehicles in order to document the pre—construcbon
- pondition of such roads :

d) After construction, Dakota Acceés shall repalr and restore, or compensate governmental entities for

the repair and restoration of, any detarforation caused by construcﬁon traffic, such that the roadsare

'_.returned to at Jeast their preconstruction condition

e} Dakota Access. shall use appropnate preventative measures as needed to - prevent damage to- paved

-rnads and to remove excess soif or mud_from such roadways.

——— e T e
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f) Pursuant to SDCL 49-41B-38; Dakota Access shall obtain and file for approval by the Commission prior
‘to construction In such year a bond in the amount of $24 million, including any additional period until
constructionand repair has been completed, to ensure that any damage beyond normal wear to public’
roads, highways, - bridges or other related facilities will be adequately restored or compensated. Such
bond shall be issued in favor of, and for the benefit of, &l such townships, counties, and other
governmental entitles whose property Is crossed by the Project. The bond shaft remairi in effect untl
- released by the Commission, which release shall notbe unréasonably denjed following completion of the
- construction and repalr perfod. Dakdta Access shall give notice of the existence and.amount of these
bonds 1o all counties, townships, and other govemmental entities whose property is crossed by the
-iject_ - - -

g) Al pre-eﬂdstinég' roads and’ lanes used during cnnstruction must be restored to at least their pre-

. construction condmon that will accommodate thelr pre\nous use, and areas used as temporary roads
durfng construction must be restored to their original condition, except as-otherwise requested or agreed
to by the landowner or any govemmex_'ltal authority having jurisdiction over such roadway.

b} Dekc;ta Access shall, brior to any mn&mcﬁon, file with the Commission a list identifying private and :
_new access. roads_that will be used or.required- during,cmstmcbon .and file a description of- method&used~ .......
by DakotaAccessto réclaim those access roads. ’

26.In those areas where the Pro;ect passes.within 500 feet ofa residence or farmstead bunldmg:

g} To the extent feasible, Dakota Access shall coordinate construction work schedules with affected
residenﬁhl Iahdowners pﬂorto the srart of construction In the area of the residences.

b} Dakota Actess shall majntain access 1o all resfdennes at all times except as otherwise agreed between
- Dakota Access and the occupant. - -

¢) Dakota Access shal{ msraﬂ temporary safety fencing, when reasonably regquested by the landowner or
_occupant,to control access and minimize hazards associated with an open trench and heavy -equipment

_inaresidentiaslarea.

d) Dakota Acress shaﬂ noﬁfy affected residents ] a(ivance of any scheduled dlsrupnon of utllities and
hmn: the duration of such dtsruptfon. ;

e} Dakota Access shall repair ani( damage to pfqper!y that results from construcﬁoh acﬂvities.
f) Dakota ‘Access shall separate topsoll from subsoul and restore all areas drsturbed by construcnon to at

" least their preconstruction condm‘bn

g) Except where pracﬁcably infeasible, final grading and topsol replacement, instaliation of permanent
erosion mntml structuru, and repair of fencing and.other strucmres shall be completed in residenna!
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) areas within 14 days after backfilling the trench. In the event that seasonal or other weather'conditions,
extenuating. circumstances, or unforeseen developments beyond Dakota Access’s control prevent

. compliance with this time frame, tém porary erosion controls and appropriate mitigative measures shall
be maintained until condftions allow compleﬂon of cleanup and reclamation. - -

h} When reasonably requested by a landowner, Dakota Access shaﬂ evaluate the use of a chemical dust

- suppressant. If-Dakota Access determines the use of a chemical dust suppressant Is not feaszble, the

com pany shall notify the Jandowner of its decision and feason..

- 27. Construction must be suspended when wea@her condmons are such that construction activities will cause
irreparable damage, unless adequate protection measures approved by the Commission are taken. At least two
months prior to the start of construction In South Dakots, Dakota Actess shall file with the Commission and
provide to the Jandowners an adverse weather land protection plan containing appropriate adverse weather land
pratection measures the conditions in which such measures may be appropriately used, and conditions in which
. ho oonstrucbon is appropriate. -

28. Reclamahon and clean—up afong the nght—of-way must be continuous . and coordinated with ongomg
cnnstrucﬁon- - .

- .29, Jf consfruction, [edafnatfon, and final stabilization will not be completed prior to wintér weather, Dakota .

Access shall putin place a winter stabilization plan to stabilize conditions for reclamation the following spring:The
plan shal! be fileéd with thé Commission and provided to Jandowners upon completion of the plan.

30. Numerous Condiﬂons of this Order relate to construction and its effects upon affected !andowners and their
" property. Dakota Access may entounter physical conditions along the route during construction which make
_compiiance .with certain of these Conditions infeasible. If, after providing a copy of this order, including the
Conditions, to the landowner, Dakota Access and landowner agree in wiiting to_modifications of one or'more
) requirements” specified in- these “conditions, Dakota Access may follow the alternative procedures and
specifications agreed to between it and the landovmer

‘ 31 Dakota Access shall contract with an independent third-party, approved by the Commxssron, to monitor -
comphance with this permft. More speciﬁcaliy, prior to construction, Dakota Access shall file with the Commission
ts proposed thxrd-party monitor’s credenbals, which shall include-the individual's name, qualifications, and a

description of how Dakota Access proposes for the selected individual to menitor for compliance. After the third-
” party monitor has been approved by the Commission, the third-party monitor may not be removed by Dakota
Access without™ approval of the Commission. If the Commission determines that the third-party monitor has not
"heen adequately pei‘forrﬁing'the dutles set forth for the position in this Order, the Commission may; upon notice

1o Dakota Access and the mlrd—party maonitor, take action' to remove the third-party monitor. At least 30 days -
pnorjo construction, Dakota Acress shall file- with the Commission a plan that will be-developed joiritly with the

“selected third-party monftor The plan will outline the specific terms and condiﬁons of the third-party monitormg
' program that will include a mrmmum of the following considerations . .

a) The third-pan:y munitorwﬂ! be pa;d for by DakotaAccess but wﬂl report directly ta the Comrmssxon




b) The thlni-party monitor will work directly with the Public Lialson Officer, the Dakota Access
Environmental Inspectors, and Agricultural inspectors to ensure compliance ‘with the various conditions
of the permit. In the event of a noncompliance, the monitor will have the obligation to timely notify
Dakota Access via the Environmental or Agricultural Inspector so as Dakota Access can”take the
appropriate action to mitigate or cosrect the nencompliance. Should the third-party monitor Feport any
-noncompliance to the Commission or Staff, the repornt shall simultaneously be shared with Dakota Access. .

) F‘) The thﬁ'd»pargy monitor will have direct access to the company construction manager, project manager,
or other company management staff and Wil have the ability 16 communicate any noncompliance Issues
or concems that are-not addressed or mitigated by the Environmental or Agricultural Inspectors.

* ) This condition will-not include the monitoring of laws or processes that are otherwise under the
g Inspection or jurisdictions of .3 different agency such as the USACE, USFWS, or PAMSA. The monitor will
- not inspect report on any téchnfcal désign standard or requirément' purstant to 43 CFR Parts 194 and
- 195. However, should Dakota Access.be notified in advance of.a complzance Inspecﬂon to be eonducted
) by Dy regulatory agency., Dakots Acress shall notify the third-party monitor of the inspection date, time,
-and location and afford the third—party monitor the oppostunity to participate in the inspection for the
purpose of submitting a summary report of the inspecnon to the Commlssmn

8) The- mxrd-party monitor's contractual monitoring obhga’nons to the Commission will require them to
begin their, honitgFAnE. responsxbxlxties with the onset of mamlme construction activities and will end at
the conclusion of initia) reclamation-activities. .

_f} The third-party monitor. will comply with all Bakota Access safety requirements. This includes the -

' obﬁgation to safely work, travel, and traverse within the limlts_of the construction work area and will be
SUbjECt to Dakota Access safety standards and prooessesat all times, under no exceptions, The third-pany
monitor must comp}g with all aécess p_omts travil restrictions within the construction work’ areas_, and _
any specia;t conditions or safety exclusion are?s througheut the duration of construction. The third-party
moniter must comply with all loca), state, and federal bws and regulations.

- -g) The fnonitor will not have any stop work authority.

n} The third—party ‘monitor shall -prepare a report o the Commission or Staff as determined by the -
Commiission that ‘will indude, at a minimum,; the work areas that were monitored apy concems,

. noncomphances any remediation or mitigation measures employed to ensure complisnce with the
various conditions of the permft any additional steps to correct arremedy 2 noncompliance and a list of
any areas of concerns. L )

rv. P)pellne Operaﬂons, Deher.ﬁon and Emetgency Response

32. Dakota Access shall constroct and operate the pipeline in the manner described In the apphcatxon and at the
hearing, including in Dakota Access’s -exhibits, In accordance with DOT’s PHMSA regulations, and In accordance
- with the conditions of this permit and the conditions of this Order and the tonstruction permi granted herein.
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- 33. Dakota Access shall require compliance by its shippers with Its crude ol specifications in order to mfmm:ze the

. poterrtial formtemal -corrosion.

34, Dakota Access 5 obiigabon for reclamation and mamtenance of the. rfgbt—of-way shall continue throughout the
life of ‘the pipeline. In.its surveillance ang malntenance activitles] Dakota Access shall, and shall cause its
contractor to, equip each of.its vehides, Including off-road vehicles, with a hand held fire extinguisher, portabla
‘compact shovel, and communication device such as a celf phone, in areas with coverage, or a radio capable of
achieving prompt communfc_aﬁon with emergency services.

. 35.In accordance with 49 C.F.R. 195, Dakota Access shall conhnue to evaluate and perfmm assessment aCtMtIes

regarding high consequence areas. Prior to Dakota Access commenting operatlon, all unusually sensitive areas as

" defined by 49 CFR 195.6 that may exist, whether currently marked on DOT's HCA maps or not, should be

identifies and added to the Facility Response Plan and Integrity Management Plan. In its continuing assessment

" and evaluation of environmenitally sensitive and high eonsequence areas, Dakota Access shall seek out and

conslder Jocal knowledge, including the knowledge of the South Dakota Geolog:cal Survey, the Depariment of

Game Fish and Parks and local fandowners and govemmental officials.

" 36. Prfar to putting the Dakota Access Pipehne into operation, Dakota Access shall prepare file with PHMSA and
-.xmplement a facnlrty response plan as reqmred under 49 CFR 194 Dakota-Access shall also prepare and Implement _

. operations andemergencies as reqmred under 49LFR 195 AQ2. Dakota Access shan also prepare and Empfement a
_written jntegrity managément program.in the manner and atsuch time as required under49 CFR 195.452.

At such thme as Dakota Access ﬁles Its Facility Response Planand Integrity Management Plan with PHMSA orany

‘other state or federal agency, it shall ajso flle such dowments with the Commission. The. Commission’s
.conﬁdent}ai filing rules found-at ARSD 20:10:01:41 may be Jnvoked by Dakota Access with respect to such filings
* .to the same extent as with all other filings at the Commission. If information is flled as "confidential,” any person

desmng access to such matenals or the Staff or the Commission may invoke the procedures of ARSD 20:10:01:41

. through 20:10:01:43 to determine ‘whether such information is entitied to confidential treatment and what

protective provis:ons are appropriate. for !xmited release of fnformatfon found to be ent;tled 1o confidential

" treatment:

- 37. To facimatc periodic aerfal patrol pipeline leak stirveys diring operation of the facilities: in wetland and

- . riparian areas, 3 m{mmum corridor of 30. feet centered on the pipeline centeriipe (15 feet on either side), shalkbe

maintained in an herbaceous state Trees w)thin the Corridor greater than 15 feetin helght may be selectively cut

:and removed from the permanem ngbt—of—way.

A Environmc_:ntal :

R A T i T

.38."Excépt to the extent waived by the owner of lessee in bvriting or to the extent the noise Jevels already exceed .

such standard, the noise levels associated with- Dakota Access’s pump station and other noise-producing facllities "
will not exceed the LDN=55dbA standard at the nearest occupled, existing residence, office, hotel/motel or non-
tndustnal busmess not owned by Dakots Access. The polit of measurement will be within 200 feet of the
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residence or buskness i the direction of the pump station or facility. Post-construction operan‘onél noise

-a_ssessfnents will kgé completed by an independent third-party noise consultant, approved by the Commission, to
show compliance with the noise Jevel ‘at each pump sttion or other noise-producing facility. The noise
assessments will be performed In accordance with applicable American National Standards Institute standards.
The résults of the assessments will be filed with the Commission, In the event that the nolse level exceeds the
limit set forth'In this condition at any pump station or other noise producing facility, Dakota Access shall promptly
implement noilse. mitigation measures to bring the facility into compliance with the limits set forth in this
condition and shall- -report to the Commission concerning the measures taken and the results of post—mrtigatlon
assessments demonstrating that the noise lxrmts have been met.

39. At the request of any landowner or public Water supply system that offers to provide the necessary access to
Dakota Access over his/her property or easement{s) to perform the necessary work, Dakota Actess shall replace

at no cost o such Jandowrter or public water supply system, any polyethylene water p}ping located within 500
feet of the Project with plping that is resistant to permeation by BTEX. Dakota Access shall not be reqmred to
_replace that portion of any. piping that passes through or under a basement wall or cther wall of a home or.other
:structure. At least- 45 days priuf to com_rnehciné censtmcﬁcfn, Dakota Access shall publish a notice in each

.- péw;paper ‘of geheral .circuiaﬁon in eath county through Vehich the Project will be constructed advising

- Jandowners and public water supply systems of this conditian.

" 40, DAPL shall comply with all applicable state and federal laws pertaining to the protection of sensitive species,
induding the 'Eb'dangered SpeciesAct, Migr'atdry Bird Treaty Act, and Bald and Golden Eagle Protection Act, as
“well as the Programmatic. Biologlca! Opinion -for the Issuance of Selected Nationwide Permits Impadting the
Topeka Shiner In Snuth Dakota- The U.S. Amy Corps of Engmeers and the U.S. Bsh and Wildlife Service will

* determine the scope of DAPL's compliance with such laws and the Biological Dpinkm Any correspondence
" retceived from U.S. Amy Corps of Englneers and the U.S. Fsh and Wildiife Servn:e shall also be filed with the

Commission.

Dékota Access.-shall keep a record of drain tile system Information throughout planning and éonstrUCtion, o
‘indudmg pre—constructjon location of drain tiles.. Location information shall be collected using a sub-meter
-accoracy giobal posfnomng system wheére available, or whereé not available by accurately documenting the
; pipeline station numbers of each exposed drain tile. Dalota” Access shall maintain the drain tile location
information and -tile speciﬁcatnons and Incorporate it into its Facility ReSponse and Integrity Management Plans
where drains might be expacted to serve as contaminant conduits in the event of a release. if drain t}le relocation
is necessary, Dakota Access shall work directly with the fandowner to determine proper location and siope: The
location of permanent drain tiles shall be noted on as-built maps. Qualified drain tile contractors and or perspns
shall be employed 10 repair- drain tzles. Dakota Access shall be responsible for repairing or replacing all damaged .

and disturbed-drain tilein & mannerthat maintains the full integrity, function, and original slope of the drain tile.
Dakota Access shall be responsible for making additional repairs or replacement should any drain n!_e cease 10 '

. function properly because of the pipeline construction or operation.

. 42. Waterbo&y-crossmg methods shall be determined prior to construction of each particular water body
_cmsslng, asa best managemem practke. The purpose of this requ:rement is to allow the construction confractor

PR, .. - e e
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" to plan ahead for the right equipment at the right locations and times, and provide Dakota Access's
- environmental- Inspectors sufficient time and ability to advise the contractor regarding potential changes to the
" planned crossing method based-on field conditions..

- VI Cultral Resources™

43. Dakota Access shalt follow the "Unanticipated Discoveries Plan,” as reviewed and approved by-the State
Historical Preservation Office {"SHPG™). If during construction, Dakota Access or its agents discover what may be
_an archaeological resource, cultural resource, historical resource, or- gravesite, Dakota Access or jts contractors 6:—

- agents shall immediately cease work at that portion of thesite and follow the "Unantidpated Discoveries Plan.
Dakota Access will notify the landowner of any unanticipated discovery. If the unanticipated discovery is of such a
nature that a materially different route than that approved by the Commission Js required, Dakota Access shall *
obtain Comipission approval for the new route before proceeding with any further construction. Dakota Access
$hél!_ be responsible for any. costs that the landowner s legally obligated to incur as a consequence of the

-disturbance ofa protected cultur.al resource as a result of Dakota Access’s construction or malntenance activities.

’ ~4¢ Dakota Access shall provnde and/or work with the Jead Federal agency to provide data, avoidance plans, or

’ mitigatlon plans to the SHPO that are agreed to for areas that are subject to jurisdiction undér the Nationsl
Historic Preservation Act. In the event archaeological resources are identified outside of Federal jurisdictional
areas where the National 'Historic Preservation Act apples, Dakota Access shall provide 'SHPO any data,-
avoldance;” or- mitigation- plans- that are agreed upon o approved for release from the Jandowners _fg{ o

———————-aichaeclogical resources-that have the porential .to be or o1 that have been Iited as el gible for listing on the
T National Register of Historic Places. .

as. Dakota Acces's si;éll have access to a certified archeologist in ofder to facilitate the training, identification,
, handhng, and Jmpact mitigation of archeologncal resoun:es wltural resources, histoncal resources, or gravesites
encountered dunng constructmn of the pfpe!ine :

VH. Enfprcement and Liabil}ty for Damage

46. Dakota-Access shall repalr or replace all property removed or damaged during all phases of consiruction and
operatfon of-the proposed transmission facility, including but not Emited to, all fences, gates and utiﬁty, water
.supply, lrriganon or dramage systems. Dakota Access shall tompensate the owners for damages. or losses that
cannot be fully remedied by repalr or replacement, such as lost productivity and crop and livestock-lasses, loss of

} organic tertification, or loss of value to a pa!eonto[oglcal resource damaged by construchon or other activitues

Y- ¥ & ln the event that a persans well- is contaminated as a result of constryction or pipeline operation, Dakota

. Access shall pay all costs assotiated wft‘h finding and providing a permanent water supplythat is at Jeast of simjlar

qualhy and quantity; and any other related damag&s including but not mited to any consequences, medxcal or
:othenmse, related to water contammanon ;

- 48. Any damage that occurs as & result of soll disturbance ona person’s propertv resulting from the construction
oF operatlons of Dakota Access shall be paid for by Dakota Actess.
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49, Pakota Access shall compensate the landowner for cropand pasture Joss beyond the schedu)ed three years i
~itls shown that Dakota Access caused the-extended crop or pasture !oss. ’

50. No person will be held responsible for a pipeline leak that occurs as a result of hisfher normal farming
practices over thetop of or near the pipeline.

51. Dakota Ac_'cess shal pay.i:ommercrany reasonable costsand indemnify and hold the Jandowner harmless for
any loss; damage, claim, or action resnlting from Dakota Access’s use of the easement, induding any resulting
from any release of regulated substances or from abandosment of the facility, except to the extent such loss,
damage clalm, or action results-from the gross negligence orwiliful misconduct of the landowner or its agents. -

- 52. The Commission’s cornplalnt process as set forth in ARSD 20: 10:01 shall be available to landowners, other
"persons sustaining er threateéned with damage pr the consequences of Dakota Access's faflure to ablde by the
conditions of this permit, or- otherwuse having standing to obtain enforcement of the conditlons of this Orderand

Permit.
vm. ST}PULATED CONDLTIONS WITH THE CITY OF SI oux FALS

i 53 The pomon ofthe Dakota Access pipeline to be mstalled paralle! to the west side of the Landfill, as presently
proposed would be sub}ect fo the standard condjtions Imposed by the Commission (induding the conditions set
"< -forth inthe Mahmoud Rebuttal testimony), except as specxﬁtally noted herein, and Is also subject to the following °

" condiions.

54. Dakota Acés‘s pipéline ins_taﬂaition must be updertaken safely at.appropn'ate depths and locations relative to
- the existing and future Landfil festures and fixtures, 50 neither the instaliation nor the maintenance permanentfy
damages Landfill property. or temporanly damages tandfil property heyond that authonzed by the Gty in
easement(s) ’

55. Dakota Access iay not install or maintain its pipeline in such a way as to obstruct orimpede Landfili workers
. or customers from entering and usin:g the Landfill for disposal of solid waste, unless spedfically authorized by the
56. Dakota Access is responsible for Iocating and avoiding or protecting the Lnndﬁll 'monitoﬁné well and gas
p;pehne dunng constructlon, Including contacting One-CaII- S

57. Before commencing any constmcﬁon on the Landfill property, Dakota Access must place barricades so as to
protect against damage or “intrusion into the immediate area of the Sioux Falls groundwater monitoring well

. located near the porthwest corner of the Landfill. Dakota Atcess must maintajn the barricades throughout
E construction. if the Landfill monitoring well is damaged-by Dakota Access at any time, Dakota Access must pay for

. any repair or rep}acement and- must cooperate with Sioix Falls and regu!atory authorfns regardmg any -

- addmonal sampling and testing of gmundwater that may be required in the interim.

’ 58.1f pet:oleum Is idermﬁed in the-Landfill mohitoring well Inthe northwest comer of the Landﬂll property at any
" tme fonowmg installatfon and the initral use of the pipeline, then Dakota Access must cooperate w;th SiouxFalls -
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and regulatory authorities regarding additional testing. If -the City undertakes further testing to determine the
soyrce of the petroleum | or 'oif and the tests show the petroleum or oil Is atiributable to the Dakota Access
pxpeline, Dakota Access pipeline will relmburse the City for the testing that the City has undertaken in that regard. -
If the DENR' requfres ‘additiona) groundwater monitoring wells to .detect and montor the extent of Dakota
Actess’s contribution to petroleum at this site, Dakota Access -will pay the costs of installing such addftronal
monitoring wells. Further, If petroleum from the Dakota Atcess pipeline infiltrates the Langfill monitonng well
“such that the l_an'dﬂll monitoring well malfunctions or can no longer be rellably used as part-of the Landfill
leachate detection system, Dakota Access will pay for repairor replacement of the groundwater monitoring welf -
. as recommended by the DENR. The City is pot obligated 'to undertake any testmg or other regulatory
v requrrements thatare properly the responsibiiity of Dakota Access. - .

-53. Dakota ‘Access and its Contractor{s) must follow all applicable safety regulations during Insta![atxon and
" operation of the pfpeﬂne

60 If Dakota Access u‘isturbs any soll or vegetatlon on the Landﬁﬂ property, it is responsible for all -costs in
_ restoring such areasto pre-d isturbance level.

61, Dakota Access shall not, except as otherwise agreed upon by the pames eg. condibon 62), park, store drive

~on, or use trucks or other construction equipment In any way on the surface above the Landfill gas pipéline and
shall not disturb any valves or other appurtenances for the Landﬂll gas pipeline, expressly authorized by Ssoux
Falls. - -

-62. Dakota Access may place sporls on the surface of the ground above the Landfill gas pipeline during
constructjon, but must remove the spolls vpon installation and completion of the pipefine. Such storage and use
of the surface mcludes drivmg across and on the surface above the Landfill gas pipeline, but such use Is {a) limited"
to pxckups, skid steers, and similar Jight equipment as the landfili gas pipeline lies along the west side of the
landfm and (b) as agreed by the Landfill Manager for the ares where the Dakota Access pipaling will éross under
the City’s Landﬁﬂ gas pipeline. Dakota Access-shall take- all necessary precauhons when workmg on top of or

-crossing the Landﬁl! ges pipeline.

- B3. Although 49 CFR Part 195 requrres oil pipefines to-be installed at least 30 inches below the snrface n areas.
absent solid rock Dakota Access has agreed to install ﬁs pipelne with the top at Jeast four feet below the surface

oras agreed upon in the easement congditions.

64.-Dakota Access will cross the Ci ity's Landfill gas plpeline on the-south side of 268th street near'the Landﬁ}l The
Dakota Access pipeline must be Installed under the Landfill gas pipeline atthe proposed intersection with at least
two feet of clearance between the Landfiil gas pipeline and the Dakota Access pipeline. At this location, Dakota
~ Access Is allowed to cross-the plpeline with jts equipment and will employ necessary protectxon techmques to

- avoid lmpacts to the landfill gas pipeling, as agreed upon by the Landﬁll manager. = i

. B5. Dakota Access must Install’ rts pipeiine at sufficient depth (to be determined and agreed upon before
: construcbon) from the surface at three agreed upon locations to allow for haui roads/utxhty corridors to be
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designecf and deslgnated by tbe City, w:th the precise Jocations to be designated by the City prior to the beginning
.of Dakota Access construction.

- B6. Dakota Access must pay all costs associated with-installing or maintamfng the pipeline so as 10 maintain the S

clearances between the Dakota-Access plpeline and ofher itructures owned or operated by the Landfill or City of
 Sioux Falls, as required by tbxs Permit.

7. The Dakota Access pipelme must’ maintain the above stated clearances from the gas pipeline and haul-
-road/utility corridor during the Jife of this permit regardless of any alteration, repair, and replacement of the
Dakota Access pfpeline, or sectxons thereof except as expressly authorized by the Commiss}on

63. Any fences removed by Dakota Access on the Landfill pmperty must be replaced or relocated at Dakota
Aor.ess (3 cost. :

N Bakoté'Access is responsible for the operation, repal, maintenance, replacement, or removal of its ol
_pfpe}ine and assoaated appurtenanoes atno cost to the City ofSieux Falls.

. 70. The Cond’ltlons set forth-herein aré binding on all ofﬁcers, agents empioyees, assngns, lessges, and successors
in mterest of Dakota Atcess.

et
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