
 
BEFORE THE PUBLIC UTILITIES COMMISSION 

OF THE STATE OF SOUTH DAKOTA 
 
IN THE MATTER OF THE APPLICATION 
BY SCS CARBON TRANSPORT, LLC FOR 
A PERMIT UNDER THE SOUTH 
DAKOTA ENERGY CONVERSION AND 
TRANSMISSION FACILITIES ACT TO 
CONSTRUCT A CARBON DIOXIDE 
TRANSMISSION PIPELINE 
 

 
 

DOCKET HP 22-001 
 

JOINDER IN STAFF MOTION TO 
DISMISS 

  
COMES NOW, Intervening Landowners, by and through their counsel of record, Brian Jorde, 

Domina Law Group, pc llo, and Ryan D. Cwach, Birmingham & Cwach Law Offices, PLLC, and 

hereby submits their joinder in Staff’s Motion to Deny Application and hereby submit the 

following supplemental reasons in support of the Motion: 

1. Landowners attach a September 7, 2023, email from Brett Koenecke, counsel for Summit 

to various counsel of other parties as Exhibit LO187. In this email, Mr. Koenecke notes 

that Summit will not seek preemption as part of its case in chief, but instead will seek to 

work through the issues “directly with the counties.” Ex. LO187. 

a. The fact that Summit has to “work through the various issues presented by the 

several ordinances directly with the counties” is an admission that the present 

Project and Application is not in compliance with those local ordinances. If Summit 

was in compliance, there would be no issues to work through with the various local 

governments. This statement further supports Staff’s showing that the Application 

and accompanying statements made by Summit, notably in James Powell’s pre-

filed testimony, contain deliberate misstatements of material fact. 

b. There is no reasonable certainty that Summit will (1) even work through these 

issues or (2) work through these issues within a timeframe to provide the 

Commission with reasonable certainty that Summit actually will comply with local 

ordinances at any reasonable point in time in the near future. In fact, Mr. Powell 

admitted there is no possible route for them in Brown County. This could take 

months, or it could take years.   

c. The alleged “issues” are substantial in nature. Mr. Powell’s pre-filed rebuttal 

testimony demonstrates that both the counties and Summit have a lot of work ahead 



of them. This work could include any one of the following: (1) a County amending 

its ordinance, (2) granting conditional use permits, (3) obtaining landowner 

waivers, and/or (4) make route adjustments.  

2. Mr. Koenecke states that he does not anticipate that his client will want to renew its motion 

during the hearing. Ex. LO187. However, if Summit does decide to renew its motion, which 

the email presumes it can do at any time, during the next three (3) weeks of hearings, he 

acknowledges that this would require additional evidentiary hearings on the issue of 

preemption. Ex. LO187. In other words, Summit could potentially still present its case for 

preemption during the hearing, renew its motion after the prevention of such evidence, and 

force South Dakota counties to scramble to defend their ordinances at some unknown 

future date before the Commission’s decision deadline in November 2023.  

a. This is unfair to all other parties who must continue to prepare as if Summit may 

change its mind at any time to litigate against them on this issue.  

b. All of this is further evidence that the Application is not complete and should be 

denied until Summit can prove that it will actually work and obtain necessary local 

government approvals.  

c. As Staff demonstrates, there is no evidence that Summit has, can, or will comply 

with local government units. In fact, Mr. Powell’s rebuttal testimony demonstrates 

the opposite.  

3. Mr. Koenecke’s email further notes that if, for some reason, Summit wanted to renew its 

motion, this would somehow have to be handled with a full evidentiary hearing, 

presumably after the hearing and PUC decision given that the hearing is in three (3) days. 

Ex. LO187. 

4. On July 10, 2023, Mr. Powell submitted pre-filed testimony stating that it cannot comply 

with several local ordinances. On September 6, 2023, the Commission denied Navigator’s 

motion for preemption in HP 22-002.  Thereafter, Mr. Koenecke sent Ex. LO187 to all 

parties and filed Summit’s notice that it withdrew the motion for preemption because 

Summit wants an opportunity to work with the counties. So, either Mr. Powell’s statement 

was false and intended to induce the Board that there is no available route in, for example, 

Brown County, or the statement was true, and therefore there is no path for its current route 

in Brown County. In either circumstance, the Application and Project should be denied as 



it is an impossibility at this time and judicial economy dictates that we should not invest 

resources and time upon an Application for a route that cannot, according to Summit, be 

constructed. 

5. Staff notes that Summit’s history of litigation in South Dakota causes Staff to question 

Summit’s statements that Summit will work with counties, but notes that the evidence is 

not in hand.   

a. Landowners do have evidence on hand of Summit’s use of the legal process to 

circumvent good faith negotiations with Landowners. Summit presently has at least 

107 active condemnation proceedings against South Dakota landowners. To 

support the motion, Landowners are willing and able to provide testimony about 

Summit’s litigious behavior towards South Dakotans. Landowners have 

experienced and are able to present Summit’s long history of not negotiating in 

good faith. In further support of this motion, Landowners request the PUC take 

judicial notice of the over 107 condemnation lawsuits against landowners that 

Summit filed months before now.  

 

REQUEST FOR RELIEF 

WHEREFORE, Landowners join in Staff’s Motion and respectfully request the 

Commission deny Summit’s Application for the grounds stated herein and because Summit itself 

has admitted the very route it seeks approval of could not be constructed in the State of South 

Dakota.  

 
Dated this 8th day of September 2023.  

  
 
       /s/ Brian E. Jorde 
       Brian E. Jorde 
       DOMINALAW Group 
       2425 S. 144th St. 
       Omaha, NE 68144 
       Phone: 402 493-4100 
       bjorde@dominalaw.com 
 
        
  



/s/ Ryan D. Cwach 
            Ryan D. Cwach, Esq., 4245 
            Birmingham & Cwach Law Offices, PLLC 
                      202 W. 2nd St.  
                        Yankton, SD 57078 
        Phone: 605 260 4747 
        ryan@birmcwachlaw.com  
 

 
 
 

CERTIFICATE OF SERVICE 
 
 I hereby certify that a true and correct copy of the foregoing objection was served via 
email, or via mail, if so identified, on September 8, 2023 upon the persons identified on Exhibit 
A: 

 
       /s/ Brian E. Jorde 
       Brian E. Jorde 
       DOMINALAW Group 
       2425 S. 144th St. 
       Omaha, NE 68144 
       Phone: 402 493-4100 
       bjorde@dominalaw.com 
 

 
 
 
 
 
 
 
 

 



Exhibit A 

patty.vangerpen@state.sd.us 

Kristen.edwards@state.sd.us 

darren.kearney@state.sd.us    

jon.thurber@state.sd.us 

Brett@mayadam.net 

cody@mayadam.net 

Jpowell@summitcarbon.com 

jvilsack@summitcarbon.com 

eschovanec@summitcarbon.com 

chill@summitcarbon.com 

ctassi@summitcarbon.com 

jsatterfield@summitcarbon.com 

joycealderson@yahoo.com 

mandihagemann@hotmail.com 

kunzelml@gmail.com 

Audreyjo83@hotmail.com 

hartfordstuff@peoplepc.com 

grossfarms04@gmail.com 

fishingwaldners@gmail.com 

jodi@bigsiouxcws.com 

balderso76@gmail.com 

duane.sutton@browncounty.sd.gov 

ckhauck411@gmail.com 

carthagecity@alliancecom.net 

cityhall@hartfordsd.us 

tfrieberg@frieberglaw.com 

leola@valleytel.net 

dzulkosky@iw.net 

christine.tarbox@state.sd.us 

donaldsieverding@yahoo.com 

clbasler@itctel.com 

lemsfarmland@gmail.com 

bonnema@midco.net 

bdkutzler@gmail.com 

davidj@alliancecom.net 

tdlarson@unitelsd.com 

kappermancm@aol.com 

cattlecents@gmail.com 

leisethdpl@hotmail.com 

lemsfarmland@gmail.com 

edwdd@brookings.net 

becklaw@midconetwork.com 



richardhaase@unitelsd.com 

erdmannangus@valleytel.net 

 

bealdersons@gmail.com 

moore@femelectric.coop 

todd@wslawfirm.net 

ckhauck411@gmail.com 

ga.fossum@hotmail.com 

Gaylynn.hagemann@gmail.com 

gweisser@valleytel.net 

eklewis@goldenwest.net 

ghilt1972@gmail.com 

jjh@abe.midco.net 

Torkelson2010@hotmail.com 

Dixie.opdahl@state.sd.us 

auditor@handcountysd.org 

ffemshart@unitelsd.com 

helenmaryschmidt@hotmail.com 

hshort57@gmail.com 

sfeickert@valleytel.net 

humfireamb@midconetwork.com 

cityhall@humboldtsd.org 

stevenplias@gmail.com 

hydeaud@venturecomm.net 

jmiles@siouxvalley.net 

jarret.haven@gmail.com 

jthaven@nvc.net 

Jboll83@gmail.com 

topfarms@svrv.com 

sjdonahue@hotmail.com 

limingje@gmail.com 

jeff.pospisil@dakotasumc.org 

jodyeliackerman@gmail.com 

earthworm43sd@hotmail.com 

anderson_jdsa@hotmail.com 

djgrenz@nvc.net 

todd@wslawfirm.net 

klreden@siouxvalley.net 

heykevinj@hotmail.com 

office@kingbrookruralwater.com 

kingsburycountysa@wslawfirm.net 

lemsfarmland@gmail.com 

kgrace2434@gmail.com 



ljbr@goldenwest.net 

lakegovt@lake.sd.gov  

kelli.wollmann@lake.sd.gov 

lbnick@venturecomm.net 

andfamily@venturecomm.net 

tzantow@valleytel.net 

leolafire2016@gmail.com 

tlarson@lcrws.org 

bollranch4@gmail.com 

auditor@lincolncountysd.org 

ldansmannichols@gmail.com 

gracel‐58@hotmail.com 

linette.steinmetz@gmail.com 

lischad96@gmail.com 

khoefert@hotmail.com 

klreden@siouxvalley.net 

mlharden7474@gmail.com 

marschickens@icloud.com 

mjschmidt@dedicatedmed.com 

husmann@hotmail.com 

mccookaud@triotel.net 

austinhoffman@valleytel.net 

mfisch@nvc.net 

mbcfisch@nvc.net 

jmiles@siouxvalley.net 

minerauditor@minercountysd.org 

ngrace914@gmail.com 

gracel‐58@hotmail.com 

gracel‐58@hotmail.com 

noreen@venturecomm.net 

pat.beckman08@gmail.com 

kdwommack@gmail.com 

Patty57104@midco.net 

leisethp@itctel.com 

lemsfarmland@gmail.com 

bret@merklelaw.com 

jmjnandersen@yahoo.com 

Sh5875@comcast.net 

ljbr@goldenwest.net 

richardhaase@unitelsd.com 

s2740@hotmail.com 

dross@nrctv.com 

rod8792@hotmail.com 

atq@goldenwest.net 



shariheidenspronk@gmail.com 

b_boboitt@comcast.net 

signeb@comcast.net 

manager@siouxruralwater.com 

karasemmler@sdtaonline.com 

vfischbach@nvc.net 

Sh5875@comcast.net 

tomhuls@icloud.com 

tom_spisak@hotmail.com 

lbasler59@yahoo.com 

tgobele@hotmail.com 

ltleshuz@goldenwest.net 

cityhall@humboldtsd.org 

thilt@wsbks.com 

troy_skelton@hotmail.com 

Mickmick60@yahoo.com 

jon_beal@budsiouxfalls.com 

ahammrich@webwater.org 

daniel.hoey@k12.sd.us 

wh401889@hotmail.com 

Torkelson2010@hotmail.com 

2gntzland@valleytel.net 

gpldc@aol.com 

mlor@liuna.org 

nrunke@local49.org 

pruntyfarms@hotmail.com 

frankalvine@gmail.com 

pruntyfarms@hotmail.com 

pruntyfarms@hotmail.com 

rrsieh@valleytel.net 

pruntyfarms@hotmail.com 

highmorefd@venturecomm.net 

Kristie57456@gmail.com 

Dmjones1941@outlook.com 

John.d.parker@sd.nacdnet.net 

pruntyfarms@hotmail.com 

dsacahill@kc.surewest.net 

gfalvine@gmail.com 

sarahprunty@hotmail.com 

Agroman02@aol.com 

fran@wildwaterwest.com 

jed_anliker@hotmail.com 

Jjbender929@yahoo.com 

bonnemamark@gmail.com 



Cat_rider@nvc.net 

camplois@hotmail.com 

lindaandbobc@gmail.com 

lindaandbobc@gmail.com 

lindaandbobc@gmail.com 

topfarms@svtv.com 

jrfauth@valleytel.net 

smfauth@valleytel.net 

smfauth@valleytel.net 

lancefeickert@hotmail.com 

sfeickert@valleytel.net 

sfeickert@valleytel.net 

Fog.9@yahoo.com 

Cassandraj.hinz@gmail.com 

drvetmike@yahoo.com 

aaronkappes@gmail.com 

tekappes@gmail.com 

Alambert2019@yahoo.com 

gary@lamontenterprises.biz 

Reetta.sieh@k12.sd.us 

Mike_mardian@hotmail.com 

Rebecca.melland@outlook.com 

r.meyer@midco.net 

tzantow@valleytel.net 

millermotorsportsllc@gmail.com 

machmi@hotmail.com 

Philfly2@gmail.com 

Kevinrath62@gmail.com 

marcusrath@icloud.com 

Al_evie@outlook.com 

jervinanddolly@live.com 

jwolf@itctel.com 

tzantow@valleytel.net 

dprogers@riterlaw.com 

bvancamp@olingerlaw.net 

bjorde@dominalaw.com 

ctassi@summitcarbon.com 

jsatterfield@summitcarbon.com 

 

 


