STATE OF SOUTH DAKOTA ) IN CIRCUIT COURT

:SS
COUNTY OF LINCOLN ) SECOND JUDICIAL CIRCUIT
SLACK FAMILY PROPERTIES, LLC, CIV. 17-
Plaintiff,
COMPLAINT AND DEMAND
VS. FOR JURY TRIAL

DAKOTA ACCESS, LLC,

Defendant.

Plaintiff, Slack Family Properties, LLC, by and through its attorney, Glenn J. Boomsma
of Breit Law Office, P.C., for its Complaint against the above-named Defendant states and
alleges as follows:

Parties And Jurisdiction

1. Plaintiff Slack Family Properties, LLC is a South Dakota limited liability company with
an address of 27093 Fairway Circle, Harrisburg, SD 57032.

2. Defendant Dakota Access, LLC is a Delaware limited liability company with a mailing
address of 1300 Main Street, Houston, Texas 77002.

3. This Honorable Court has jurisdiction over this action pursuant to S.D. Const. Art. § 5
and SDCL §§ 16-6-9 and 15-7-2.

4. Venue is proper and within the indicated judicial circuit under SDCL §§ 15-5-1 and
15-5-5.

Facts And Background Information

5. On or about March 29, 2016 Plaintiff and Defendant executed an Easement Agreement

(hereinafter “Easement Agreement”) granting Defendant an easement to construct,
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install, operate, and maintain a crude oil pipeline over Plaintiff’s real property with the
following legal description:
The Northwest Quarter (NW %), except the East 225.68 feet of the West
1,762.69 feet of the North 238.32 feet thereof, of Section 12, Township 99
North, Range 50 West of the 5" P.M., Lincoln County, South Dakota.

6. A true and correct copy of the March 29, 2016 Easement Agreement, together with all
exhibits thereto, is attached collectively hereto as Exhibit A and incorporated herein in its
entirety.

7. Under the Easement Agreement, Defendant was granted a fifty foot (50°) wide permanent
pipeline easement, a temporary construction easement on hundred feet (100°) in width
and an easement not to exceed twenty-five feet (25”) in width for access to and from the
Pipeline Easement and the Temporary Construction Easement. (Ex. A).

8. Plaintiff also granted Defendant an easement for “a fifty foot x seventy five foot (50° x
75%) surface site, such surface site to be used for valves, risers, meters, pumps, electric
facilities and lines, and associated pipeline facilities and the Access Easement(s) to be for
ingress and egress, power lines and electric transmission or generation lines as may be
needed to supply power to the facilities, located on the surface site” (Ex. A, page 1).

9. Inthe Easement Agreement Defendant agreed to “restore all topsoil to the entire
Easement area.” (Ex. A at p. 4, §5) (emphasis added).

10. Defendant also agreed to “leave the surface of the Temporary Construction Easement,
Pipeline Easement, or Access Easement as nearly as reasonably possible as it was prior to
the use of same and will restore all fences, access driveways/approaches, and access
roads as nearly as possible to as good, or better, condition as they were prior to the use of

said Easement and completion of the work for which said use was made, except for that
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part of the property within the Easements that is permanently altered in accordance with
the rights given under this Agreement.” (Ex. A at p. 4, §5).

11. Defendant further agreed “that after it has exercised its rights to use the Easements in any
manner that disturbs the surface of the Easements, it will restore the surface to the
condition in which was in prior to the immediately preceding use of the Easements,
except as the surface may be permanently modified in accordance with the rights granted
under this Agreement.” (Ex. A atp. 5, §11).

12. As a part of the Easement Agreement, Defendant agreed to comply with the terms of the
South Dakota Public Utilities Commission’s (hereinafter “SDPUC”) Final Order and
Permit Conditions of December 14, 2015, bearing Docket Number HP14-002, captioned
In The Matter of the Application Of Dakota Access, LLC For An Energy Facility Permit
To Construct The Dakota Access Pipeline.

13. Sections 46 and 48 of Article VII of the SDPUC Permit Conditions provide that:

Dakota Access shall repair or replace all property removed or damaged
during all phases of construction and operation of the proposed transmission
facility, including but not limited to, all fences, gates and utility, water
supply, irrigation, or drainage systems. Dakota Access shall compensate the
owners for damages or losses that cannot be fully remedied by repair or
replacement, such as lost productivity and crop and livestock losses, loss of
organic certification, or loss of value to a paleontological resource damaged
by construction or other activities.

Any damage that occurs as a result of soil disturbance on a person’s property
resulting from the construction or operations of Dakota Access shall be paid
for by Dakota Access.

14. At an evidentiary hearing before the SDPUC, Defendant submitted the following
pertinent exhibits in support of its application for a facility permit to construct and

operate the Dakota Access Pipeline:

(a) Exhibit DAPL 1 - Application;
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(b) Exhibit DAPL 2 - Exhibit A of Application- Project Mapping;

(c) Exhibit DAPL 3 - Exhibit B of Application- Project Typicals and Flow
Diagrams;

(d) Exhibit DAPL 4 - Exhibit C of Application — Supplementary Table; and

(e) Exhibit DAPL S- Exhibit D of Application — Dakota Access Project Plans.

15. Contained within Exhibit DAPL 4- Exhibit C of Application — Supplementary Table is a
document called “Soil Characteristics for Each Soil Map Unit within the Project Area.”
This document identifies the map units, map unit symbols, pipeline crossing length,
prime farm land, hydric soils, compaction potential, steep slopes, shallow bedrock,
shallow natric layer, and re-vegetation potential, which can be found on Exhibit DAPL 2-
Exhibit A of Application- Project Mapping.

16. The SDPUC’s Final Order states as follows:

The majority of the soils within the project area are classified as hydric.
Hydric soils are defined by the U.S. Army Corp of Engineers as soils that
formed under conditions saturation, flooding or ponding long enough during
growing seasons to develop anaerobic conditions in the upper part. Hydric
soils can be prone to compaction and rutting. Dakota Access will minimize
impacts to hydric soils by implementing mitigation measures as outlined in
the Stormwater Pollution Prevention Plan.

(Internal citations omitted).

17. Plaintiff’s land is classified as hydric soil with a high compaction potential under the
specifications of Exhibit DAPL 2- Exhibit A of Application- Project Mapping and
Exhibit DAPL 4- Exhibit C of Application — Supplementary Table.

18. Section 24 of the Easement Agreement obligated Defendant to provide “notice not in
excess of 24 hours prior to the backfill of dirt into the trench so as to enable Grantor’s

own drain tile consultant reasonable opportunity to inspect all drain tile repairs and/or

installation.” (Ex. A at §24).
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19. Plaintiff farms and controls the following described parcels of real property:
(a) Parcel 1: Parcel 1 consists of 160 acres of land described as the NW % of Section 12,
Township 99 North, Range 50 West of the 5" P.M., Lincoln County, SD. The oil

pipeline travels along the southern boundary of this land;

(b) Parcel 2: Parcel 2 consists of 160 acres of land described as the SW % of Section 12,
Township 99 North, Range 50 West of the 5" P.M., Lincoln County, SD;

(c) Parcel 3: Parcel 3 consists of 160 acres of land described as the SE Y4 of Section 12,
Township 99 North, Range 50 West of the 5" P.M., Lincoln County, SD;

(d) Parcel 4: Parcel 4 consists of 160 acres of land described as the NW % of Section 13,
Township 99 North, Range 50 West of the 5" P.M., Lincoln County, SD; and

(e) Parcel 5: Parcel 5 consists of 160 acres of land described as the SW % of Section 13
Township 99 North, Range 50 West of the 5" P.M., Lincoln County, SD.

20. In 2016, Plaintiff raised approximately 153 acres of corn on Parcel 1. The 2017 crop on
Parcel 1 consisted of 153 acres of soybeans, The water in Plaintiff’s drain tile system on
Parcel 1 flows to the north and eventually empties into Nine Mile Creek.

21. In 2016, Plaintiff raised approximately 155 acres of soybeans on Parcel 2. The 2017 crop
on Parcel 2 consisted of 155 acres of corn. The tiling on Parcel 2 is extensive and all of
the water flows through tiles to the north over and across Parcel 1.

22. In 2016, Plaintiff raised approximately 50 acres of soybeans and 100 acres of corn on
Parcel 3. The 2017 crop consists of 100 acres of soybeans and 50 acres of corn. Parcel 3
is tiled and the water generally flows to the northeast corner of Parcel 3.

23. The drain tile in the northeast corner of Parcel 3 was unhooked and/or plugged during the
construction phase. As a result, water pooled and gathered on Parcel 3 and the 2016
soybean crop was damaged. The drain tile in the northeast corner of Parcel 3 is still not

functioning properly and the 2017 crop has been adversely impacted.
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24.

25.

26.

27.

28.

29.

30.

31.

32.
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In 2016, Plaintiff raised approximately 100 acres of soybeans and 50 acres of corn on
Parcel 4, The 2017 crop consisted of 150 acres of soybeans.

The water in the drain tile on Parcel 4 flows to the north. The water crosses the road to
the north by way of two large culverts. The water then travels through tiles across
Parcels 1 and 2 above where it eventually empties into Nine Mile Creek.

In 2016, Plaintiff raised approximately 160 acres of corn on Parcel 5. The 2017 crop
consisted of 160 acres of soybeans.

Water flows to the north on Parcel 5 through interconnected tiles and crosses over Parcels
1, 2 and 4 described above.

Water pooled and gathered on Parcels 1 through 5 in 2016 — 2017 when the drain tiles
were disconnected, and the crops have been significantly impacted.

The water is currently not draining properly off of Parcels 1 through 5 due to the non-
functioning drain tile systems on the said Parcels.

On October 13, 2016, Plaintiff filed an informal complaint with the SDPUC wherein it
reported that “the Dakota Access contractors disconnected the drain tile when installing
the pipe and have failed to re-connect the said tile.” Defendant was also informed that
the non-functioning drain tile was causing damage to Plaintiff’s corn and soybean crops.
On or about October 20, 2016, Defendant informed the SDPUC staff that the necessary
repairs to Plaintiff’s drain tile had been completed. Defendant knew this statement and
representation was false at the time it was made.

On March 31, 2017, Defendant was informed that Plaintiff’s drain tiles still were not
functioning correctly. Plaintiff requested additional information from Defendant so that

it could mitigate its losses and take steps to repair the drain tile.
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33. On or about April 7, 2017, one of the Defendant’s representatives inspected Plaintiff’s
land. However, Defendant failed to take any remedial measures.

34. Plaintiff sent additional written correspondence to Defendant on April 5, April 17, May 3,
July 5, July 17, and July 28, 2017, notifying it of Plaintiff’s non-functioning drain tile and
other related problems stemming from the pipeline construction.

35. On April 25, 2017, Defendant provided a letter wherein it stated that “it will be several
weeks until Dakota Access will have a completed spring construction plan.” Further, it
was reported that “Dakota Access and its contractors will stand behind the commitments
in the Easement Agreement and will work with all landowners to achieve successful
restoration.”

36. No remedial action was taken by Defendant in the following months. Meanwhile, a good
portion of Plaintiff’s Spring 2017 crop on Parcels 1 through 5 drowned out or was
severely stunted due to the ponding of water and overly saturated soils. Many of the
acres needed to be replanted.

37. On June 6-9, 2017 Plaintiff’s drain tile contractor Dekam Construction, LLC excavated
five of the main drain tile lines on Parcel 1. It was discovered that the five main tile lines
were entirely disconnected and/or crushed, and as a result were entirely non-
functioning. Several repairs were made. Dekam Construction, LLC performed
additional drain tile repairs on July 5-7, 2017.

38. Defendant’s oil pipeline intersects with Plaintiff’s drain tiles on Parcel 1 in as many as
ten locations. The exact number of crossings is uncertain since Defendant refuses to

provide its construction/drain tile information to Plaintiff,
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45,

46.
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Parcels 1 through 5 are also adversely impacted by soil compaction, loss of fertility, and
altered soil biology as a result of the construction of the oil pipeline.

The 2016 and 2017 corn and soybean yields on Parcels 1 through 5 were significantly
decreased as a result of the non-functioning drain tile and the other items described in the
immediately preceding paragraph. Additionally, Plaintiff expects that its 2018 crop
yields will also be adversely affected.

In violation of Section 41 of the December 14, 2015 PUC Permit Conditions, Defendant
refused to provide its “record of drain tile system information kept throughout the

planning and construction, including pre-construction location of the tiles.”

Count I: Breach Of Contract For Failure To Restore The Easement Area

Plaintiff re-alleges the preceding paragraphs as though fully set forth herein.

Defendant failed to comply with the conditions in the SDPUC Final Order and with the
Easement Agreement signed between the parties. Specifically, Defendant failed to
prevent compaction of Plaintiff’s land, has failed to return the soil to pre-construction
condition, and has failed to protect and repair Plaintiff’s drain tile systems.

Plaintiff has incurred substantial damages as a result of Defendant’s failure to restore

Plaintiff’s land and Plaintiff’s drain tile system.

Count II: Breach Of Contract: Unauthorized Taking

Plaintiff re-alleges the preceding paragraphs as though fully set forth herein.
Defendant installed a road which travels from Cliff Avenue to the surface site. The road

is approximately 150 feet long and 50 feet wide.
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While Defendant was granted an ingress/egress easement so as to access the surface site,
it was not granted the right to construct a road.

Defendant was not authorized to take this land. In fact, under Section 5 of the Easement
Agreement, Defendant agreed to restore the access easement to its pre-construction state.

This breach caused Plaintiff damages.

Count III: Fraud And Deceit

Plaintiff re-alleges the preceding paragraphs as though fully set forth herein.

On October 13, 2016, Plaintiff filed an informal complaint with the SDPUC wherein it
reported that “the Dakota Access contractors disconnected the drain tile when installing
the pipe and have failed to re-connect the said tile.” Defendant was also informed that
the non-functioning drain tile was causing damage to Plaintiff’s corn and soybean crops.
On or about October 20, 2016, the Defendant informed the SDPUC staff that the
necessary repairs to Plaintiff’s drain tile were now complete. Defendant knew this
statement and representation was false at the time it was made.

Plaintiff suffered damages due to its reliance on said Defendant’s intentional
misrepresentation and actions.

Plaintiff is entitled to a judgment against said Defendant for its fraud and deceit in an

amount to be proven at trial.

Count I'V: Recovery Of Attorney Fees/Disbursements

Plaintift re-alleges the preceding paragraphs as though fully set forth herein.

Section 12 of the parties’ March 29, 2016 Easement Agreement states as follows:
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Grantee hereby agrees to indemnify, reimburse, and hold Grantor harmless
from and against any claim or liability or loss in relating to ... Grantee’s
breach of any covenants of this Agreement, any representations and
warranties contained in the Agreement, ... and any attorney fees incurred by
Grantor in connection with enforcement of this Agreement, if Grantor is the
prevailing party.

57. Plaintiff has incurred attorney fees and disbursements as a result of Defendant’s breach

of the Easement Agreement and is entitled to recover the same.

Count V: Recovery Of Punitive Damages

58. Plaintiff re-alleges the preceding paragraphs as though fully set forth herein.

59. Defendant’s acts were undertaken in a manner which were willful, malicious or
oppressive, entitling Plaintiff an award of punitive damages as provided by SDCL § 21-3-
2.
WHEREFORE, Plaintiff prays for relief against Defendant as follows:

(1) Actual, compensatory, and consequential damages in an amount to be determined by
a jury;

(2) For pre- and post-judgment interest;
(3) Attorney fees and disbursements herein;
(4) Punitive damages; and

(5) For such other and further relief as the Court determines to be just and proper.

Dated this i{day of | ’fﬁx ,2017.

Glenn J. Boomsma
Attorney for the Plaintiff
gb@breitlawpe.com

606 E. Tan Tara Circle
Sioux Falls, SD 57108
(605) 336-8234

10
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DEMAND FOR JURY TRIAL

Plaintiff hereby demands a trial by jury on all issues so triable.

o

Gienn J. Boomsma

11
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INSTRUMENT NO. 415150

Prepared by and Return to: BOOK: 26 MISCELLANEOUS

Micah Rotie PAGE: 175

Dakota Access, LL.C . 1a.

4401 South Technology Dr., South Suite 2016/04/08 29:19:49 AM

Sioux Falls, SD 57106 REBECCA MATHIESEN, REGISTER OF DEEDS
(605) 277-1662 LINCOLN COUNTY, SOUTH DAKOTA

) - , Recording Fee: $ 44.00
PROJECT: DAPL/Dakota Access Pipeline 30° Return To: CONTRACT LAND STAFF

TRACT NUMBER: SD-LI-038.000
PARCEL ID: 099.50.12.2000
COUNTY: Lincoln

EASEMENT AGREEMENT

This Easement Agreement ("Agreement"), dated this & f']%day of _ m ArC [\ s
2016, is between:

(a) Slack Family Properties, LLC, a South Dakota Limited Liability Company
whose mailing address is 27093 Fairway Circle, Harrisburg, SD §7032
(hereinafter collectively referred to as ""Grantor'", whether one or more); and

(b) Dakota Access, LLC, a Delaware limited liability company, whose mailing
address is 1300 Main Street, Houston, Texas 77002, and its successors and
assigns (such entity and its successors and assigns are collectively referred to as

the "Grantee").

For the consideration of TEN AND No/100 Dollars ($10.00) and other good and valuable
consideration, the receipt and sufficiency of which are hereby acknowledged, Grantor hereby
grants, sells and conveys unto Grantee (i) a fifty foot (50°) wide free and unobstructed permanent
pipeline easement ("Pipeline Easement"), as more particularly described below, (ii) a temporary
construction easement one hundred feet (100" in width and any such additional areas indicated
on the Exhibit A more particularly described below ("Temporary Construction Easement"), and
(iii) an easement not to exceed twenty five feet (25" in width for access to and from the Pipeline
Easement and the Temporary Construction Easement and not to exceed fifty feet (50°) in width
for access to and from the below described surface site (“Access Easement™), and (iv) a fifty foot
by seventy five foot (50° x 757) surface site, such surface site to be used for valves, risers,
meters, pumps, electric facilities and lines, and associated pipeline facilities and the Access
Easement(s) to be for ingress and egress, power lines and electric (ransmission or generation
lines as may be needed to supply power to the facilities located on the surface site. The Pipeline
Easement, the Temporary Construction Easement, and the Access Easement and the surface site
(collectively, the “Easements™) are being granted, sold, and conveyed from Grantor to Grantee
for the purposes of accessing, establishing, laying, constructing, reconstructing, installing,
realigning. modifying, replacing, improving, altering, substituting, operating, maintaining,
accessing, inspecting, patrolling, protecting, repairing, changing the size of, relocating and
changing the route or routes of, abandoning in place and removing at will one pipeline not to

"w,’( e

EXHIBIT
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exceed thirty inches (30} in nominal diameter, and any appurtenant facilities, in, over, through,
across, under, and along land owned by the Grantor (herealter the “*Grantor's Property™), which is
more particularly described as follows:

The Northwest Quarter (NW %), except the East 225.68 feet of the West
1,762.69 feet of the North 238,32 feet thereof, of Section 12, Township 99
North, Range 50 West of the 5th P.M., Lincoln County, South Dakota, more
particularly described in Quit Claim Deed dated December 28, 2012 from
Vernon L. Slack and Carolyn S. Slack, individually, as Co-Trustees of the
Vernon L. Slack Living Trust and as Co-Trustees of the Carolyn S. Slack
Living Trust to Slack Family Properties, LLC, recorded in Book 118, Page
2884, Deed Records, Lincoln County, South Dakota, less and except any
conveyances heretofore made.

Exhibit A attached hereto is a schematic diagram drawn on a sketch or image of all or
part of the Grantor's Property showing the approximate location of the Pipeline Easement,
Temporary Construction Easement, Access Easement and the surface site. The precise location
of the Temporary Construction Easement or "workspace" will be in an area immediately adjacent
to the planned or actual Pipeline Easement and shall not exceed one hundred feet in width
exclusive of the Pipeline Easement. The location of the Pipeline Easement and the Access
Easement shall not substantially deviate or change from that which is depicted on Exhibit A,
with the southern edge of the Pipeline Easement located twenty five feet (25°) from the property
boundary and the surface site fence corner to be no closer than 144.6 feet from the nearest edge
of CIliff Avenue Right of Way as it currently exists. Within one hundred eighty (180) days
following the completion of construction of the pipeline, Grantee shall supplement and replace
Exhibit A with a new Exhibit A-1 that will (a) show the definite location of the installed pipeline
as determined by an as-built survey, and (b) provide the legal description of the definite location
of the Pipeline Easement and the Access Easement. Unless otherwise indicated on Exhibit A-1,
ot in the event Grantee does not provide Exhibit A-1, the parties hereto agree that the Pipeline
Easement shall extend 25' outward in each direction at a 90 degree angle from the centerline of
the pipeline as originally constructed. Grantor hereby agrees that Grantee shall have the right to
and is hereby authorized, with or without the joinder of Grantor, to file Exhibit A-1 by affidavit,
to amend this Agreement to include such new Exhibit A-1 or to attach such new Exhibit A-1 to
this Agreement, and to record or re-record such affidavit, amendment or Agreement with the new
Exhibit A-1. Grantee shall provide Grantor with a copy of the recorded affidavit, amendment or
rerecorded Agreement.

It is further agreed as follows:

I.  Use Of Easement: The right to use the Temporary Construction Easement, Pipeline
Easement and the surface site shall belong to the Grantee and its agents, employees, designees,
contractors, guests, invitees, successors and assigns, and all those acting by or on behalf of it for
the purposes of accessing, establishing, laying, constructing, installing, modifying, replacing,
improving, altering, substituting, operating, maintaining, accessing the Easements across the
Pipeline Easement, inspecting, patrolling, protecting, repairing, abandoning in place and
removing, in whole or in part, a pipeline, for the transportation of oil, together with below-

Initdale
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ground appurtenances as may be necessary or desirable for the operation of the pipeline, over
through, across, under and upon the Grantor's Property, subject to the terms and conditions

below; '

(a) In no event can the pipeline exceed 30” in diameter. Also, in no event can
more than one pipeline be installed in the Easement area;

(b) Grantee shall have the right to select the exact location of the Pipeline
Easement, and the surface site and the location of the pipeline within the
Pipeline Easement, such that the centerline of the pipeline may not, in all
instances, lie in the middle of the Pipeline Easement as it is approximately
shown in Exhibit A; but regardless of the location of the pipeline, the Pipeline
Easement shall not exceed fifty feet in width;

(c) The Temporary Construction Easement or workspace will be used to
construct one pipeline and any appurtenant facilities in, over, through, across,
under, and along the Pipeline Easement area. The term of this Temporary
Construction Easement shall be for a period to extend eighteen (18) months
from the date of construction commencement. However, if Grantee has
completed its use of this Temporary Construction Easement prior to the
eighteen (18) month period and so states in writing, then the Temporary
Construction Easement shall immediately terminate, Grantee shall have the
right of ingress and egress over and across the Pipeline Easement (and the
Temporary Construction Easement while in effect) to survey, conduct
reasonable and necessary ‘construction activities, to remove structures and
objects located within the Pipeline Easement and the Temporary Construction
Easement;

(d) Grantee agrees to install its pipeline no less than forty eight inches (48") from
the top of the pipe to the normal ground surface in cultivated fields, no less
than twenty four inches (24") from the top of the pipe to the normal surface of
the ground through the rock, and no less than twenty four inches (24") below
or above any currently established drain tile, should such exist at the time this
Agreement is executed; provided, however, Grantor shall have the option to
cause the pipeline to be lowered to no less than sixty inches (60™) from the top
of the pipe to the normal ground surface at such locations as designated by
Grantor to Grantee in writing not less than thirty (30) days prior to the date
that Grantee commences the installation of the pipeline; and

(e) Except for the facilities to be located within the surface easement, Grantee
agrees that no permanent above ground appurtcnances other than any required
cathodic protection test leads, pipeline and aerial markers will be placed on
Grantor's property unless mutually agreed to in writing. Grantee agrees to
place such markers and test leads at property lines, fence lines, points of
inflection, or foreign pipeline crossings when reasonable to do so.

s, v VW
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2. Slope Of Easement Area: Subject to Section 5 below, Grantee shall have the right to
construct, maintain and change slopes of cuts and fills within the Pipeline Easement Area to
ensure proper lateral and subjacent support for and drainage for the pipeline and appurtenant
facilities related to this pipeline project.

3. Access To Fasement Area: Grantee shall also have the non-exclusive right of unimpeded
entry and access (hereafter "Access Easement") in, to, through, on, over, under, and actoss the
Grantor's Property only for purposes necessary, and at all times convenient, to exercise the rights
gtanted to it by this Agreement. The approximate location of the Access Easement, if it involves
property other than the Pipeline Easement and any existing roads on Grantor's Property, shall be
shown on Exhibit A and definitely located and described on the subsequent as-built survey and
Exhibit A-1. If Grantor erects any fences across the Access Easement or Pipeline Easement (if
permitied in accordance with other terms and conditions of this Agreement), Grantor must install
a gate, and if any gate across the Access Easement is locked, Grantor must supply Grantee with a
key. Grantor shall allow Grantee to install its own lock if Grantee so chooses, provided that the
method of locking the gates allows both Grantor and Grantee to use its/his’her own key or lock
to open the gate without further assistance.

4. Consideration Of Easement: The consideration paid by Grantee in this Agreement includes
the market value of the Easements, both permanent and temporary, conveyed by Grantor and,
except as provided herein below, any and all damages to the Grantor's Property, excluding the
Easements. Grantor has been paid (or, if leased, Grantor's tenant has been paid) for damages
caused to growing crops for the initial 3 year period following commencement of construction on
the Pipeline Easement, Temporary Construction Easement, Access Easement and the surface
site. Grantee also will be responsible for paying any verifiable future damages to Grantor’s
crops beyond the 3 year period. Additionally, Grantee will pay Grantor (or, if leased, to
Grantot's tenant) for any verifiable damages caused to livestock due to Grantee's construction
activities during the periods of the original construction of the pipeline.

5. Restoration Of Easement Ground And Area: Grantee will, insofar as practicable, restore
the ground (inclusive of ground’s slope and cut) and areas disturbed by the Grantee's use of the
Pipeline Easement and will construct and maintain soil conservation devices on the Pipeline
Easement as may be reasonably required to prevent damage to Grantor’s Property from soil
erosion resulting from operations of Grantee hereunder. Grantee shall restore all topsoil to the
entire Easement arca, Further, Grantee will restore and return the nutrient level in the Grantoe’s
Property to the same level as it was prior to construction.  Grantee shall leave the surface of the
Temporary Construction Easement, Pipeline Easement, or Access Easement as nearly as
reasonably possible as it was prior to the use of same and will restore all fences, access
driveways/approaches, and access roads as nearly as possible to as good, or better, condition as
they were prior to the use of said Easements and completion of the work for which said use was
made, except for that part of the property within the Easements that is permanently altered in
accordance with rights given under this Agreement.

6. Farming/Grazing Of Easement Area: Grantor excepts and excludes from the Pipeline
Easement, and reserves to Grantor, the right to farm the Pipeline Easement and to graze livestock
thereon. Grantor further reserves the right to build and maintain fences, terraces, power lines,

itials L NaA
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pipelines, paved roads, and parking areas across the Pipeline Easement as well as the right to
fully use and enjoy the said premises in any manner on the Pipeline Easement except [or the
purposes granted to the said Grantee. Grantor reserves the right to convey similar rights and
privileges to such other persons and at such other times as Grantor may so desire, provided that
such additional rights and privileges granted shall be exercised in a reasonable manner so as not
to interfere with the rights of Grantee herein.

7. Interference Of Easement Area: Grantor may not use any part of the Easements in a way
that may damage, destroy, injure, and/or interfere with the Grantce's right to use said Easements
for the purposes set forth in this Agreement. Grantor is not permitted to conduct any of the
following activities on the Easements without the written permission of Grantee: (1) construct or
permit the construction or installation of any temporary or permanent building or site
improvements, other than streets and roads; (2) drill or operate any well; (3) remove soil or
change the grade or slope; (4) impound surface water; (5) plant trees or landscaping or (6) install
any above or below ground obstruction that may interfere with the purposes for which the
Easements under this Agreement are being acquired may be placed, erected, installed or
permitted to exist without the written permission of Grantee. In the event the terms of this
paragraph are violated, such violation shall immediately be eliminated upon receipt of written
notice from Grantee or Grantee shall have the immediale right to correct or eliminate such
violation at the sole expense of Grantor. Grantor shall promptly reimburse Grantee for any
reasonable expense related thereto. Grantor further agrees that it will not interfere in any manner
with the purposes for which the Easements under this Agreement are conveyed. Any
improvements, whether above or below ground, installed by Grantor subsequent to the date that
Grantce acquires possession of the Easements, may be removed by Grantee without liability to

Grantor for damages.

8. Prevention Of Interference Of Easement Area: Grantee has the right to trim or cut down
or eliminate trees or shrubbery to the extent, in the sole judgment of Grantee, its successors and
assigns, as may be necessary to prevent possible interference with its rights under this
Agreement, including the operation of the pipeline and to remove possible hazards thereto, and
the right to remove or prevent the construction of, any and all buildings, structures, reservoirs or
other obstructions on the Easements which, in the sole judgment of the Grantee, may endanget ot
interfere with the efficiency, safety, or convenient operation of the pipeline and appurtenant
facilities or use of the Easements within the terims of this Agreement.

9. Reservation Of Oil, Gas, And Mineral Rights: Grantor shall retain all the rights to oil, gas,
and other minerals in, on and under the Easements; provided, however, that Grantor shall not be
permitted to drill or operate equipment for the production or development of minerals on the
Easements, but it will be permitted to extract the oil and other minerals from and under the
Easements by directional drilling and other means, so long as such activities do not damage,
destroy. injure, and/or interfere with the Grantee's use of the Easements for the purposes for
which the Easements are being sought by Grantee.

10.  Access During Construction: During the project construction, Grantee will install
temporary cross overs across the pipeline ditch at approximate intervals not in excess of 1,000
feet so that Grantor is able to fully access and utilize such cross overs to cross the pipeline

il o /

Filed: 10/31/2017 2:13:16 PM CST Lincoln County, South Dakota

41CIV17-000460




Page 6 of 13

easement with Grantor’s farm equipment and livestock. Upon completion of the project
construction, permanent fencing destroyed or disturbed by project construction activities shall be
re-installed by Grantee, at its sole expense, along the same alignment and approximate location
of the Grantor's existing fences. Grantee and its designated contractors, employees and invitees
agree to keep all gates in fences closed at all times so that any livestock located on the remainder
portion of Grantor's Property cannot stray from the fenced pastures.

I1. Restoration Of Easement Area: Grantee agrees that after it has exercised its rights to use
the Easements in any manner that disturbs the surface of the Easements, it will restore the
surface to the condition in which it was in prior to the immediately preceding use of the
Easement, except as the surface may be permanently modified in accordance with the rights
granted under this Agreement.

12. Indemnification: Grantee hereby agrees to indemnify, reimburse, and hold Grantor
harmless from and against any claim or liability or loss in relation to (a) any and all activities of
use or operation of the pipeline by Grantee and its successors and assigns, including but not
limited to claims for personal injury, death, casualty, property damage or acts of God, together
with any such claims of loss in relation to leaks or spills of the products being transported
through the pipeline; (b) Grantee’s breach of any covenants of this Agreement, any
representations and warranties contained in this Agreement, (¢) any mechanic's, materialman’s
and/or vendor liens filed against and/or Grantor's Property as a result of Grantee’s conduct
and/or non-payment of materials or services, and (d) any attorney fees incurred by Grantor in
connection with enforcement of this Agreement, if Grantor is the prevailing party. Further,
Grantee agrees to defend Grantor from the above described items listed in this Section 12
excepting, however, such claims, liabilities or damages as may be due to or caused by the
recklessness, gross negligence or intentional conduct of Grantor, its servants, or agents.

13. Assignment And Perpetuity Of Easement: Grantee shall have the right to assign this
Agreement, as amended from time to time, and the Easements granted under it, in whole ot in
part, to one or more assignees. However, Grantee shall notify Grantor in writing of any and all
assignments of this Agreement. Grantee acknowledges that an assignment of this Agreement
does not relieve or absolve Grantee's obligations to Grantor stemming from this Agreement.
The Pipeline Easement and Access Easement shall be in perpetuity, and provisions of this
Agreement, including all benefits and burdens, shall run with the land. The undersigned
Grantor(s) warrants that it/he/she/they is/arc the owner(s) of Grantor's Property and has/have
authority to execute this Agreement on behalf of Grantor.

4. Property Of Grantee: Notwithstanding any rule of law or equity, unless otherwise sold,
bartered or conveyed to another party, the pipeline and all related infrastructure and facilities
shall at all times remain the property of the Grantee notwithstanding that the pipeline or those
facilities may be annexed or affixed to the freechold or abandoned in place by Grantee.

15. Applicability Of Laws: This Agreement and the Easements granted under it shall be
interpreted in accordance with the laws of South Dakota and all applicable federal laws.

ity
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16. Counterparts: This Agreement may be signed in counterparts and all such countetparts
shall be deemed as originals and binding upon each party executing any counterpatt and upon
his/her/their/its respective heirs, devisees, representatives, successors and assigns. This
Agreement, Exhibit A, and subsequent Exhibit A-1 and the as-built survey, may be recorded in
the real cstate records of the county or counties where Grantor's Property lies.

17. Entire Agreement: This Agreement contains the entire agreement between the parties and
there arc not any other representations ot statements, verbal or written that have been made

modifying, adding to, or changing the terms of this Agreement.

18. Severability: If any provision of this Agreement is invalid under any applicable statute or is
declared invalid by a court of competent jurisdiction, then that provision shall be deemed to be
severed here from and the remainder of this Agreement shall continue in full force and effect and
shall be construed to the furthest extent legally possible so as to accomplish the purposes set

forth in this Agreement,

19. Termination Of Easement: This Agreement shall terminate upon the following;

(a) Grantee fails to commence construction of the pipeline within five (5) years
from the date of this Agreement or twenty four (24) months from the time
Grantee receives all necessary permits to construct the entire pipeline,
whichever occurs sooner; or

(b) Tn the event that use of the pipeline facilities by Grantee, its successots and
assigns shall not be maintained for the purpose herein granted for a period of
two (2) consecutive years, then, upon receipt of the appropriate government
approvals for abandonment, Grantee shall have no further rights in the lands
or the Permanent Easement Area except, at the option of Grantee, the right to
abandon the subsurface pipeline facilities in place or the right and privilege to
remove the Pipeline Facilities. In the event Grantee elects to remove the
subsurface pipeline facilities, Grantce shall restore the surface of the
Permanent Easement Area as near as is reasonably practicable to its condition
prior to such removal at its sole expense consistent with the requirements
contained in Section 5 hereinabove. Grantee, its successors ot assigns shall,
within six (6) months after the abandonment or removal of the pipeline
facilities, file with the Office of the respective Register of Deeds Office a
release of the right, title and interest of Grantee in and to Grantor’s Property
the lands and Permanent Easement Area.

20. Insurance Coverage: Grantee shall maintain or shall cause to be maintained, in full force
and effect throughout the term of this Agreement and until such time as the Pipeline and related
property are removed (or properly sealed, as the case may be) and the disturbed surface is
remediated and restored, at its sole cost and expense, the insurance described below, with
coverages and limits at levels customary in the industry for petforming work, activities,
operations and services similar to those to be performed as described in this Agreement but at
levels not less than the minimums indicated;

Inibeds o O
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(a) Worket's Compensation in accordance with the benefits afforded by the
statutory Worker's Compensation Acts applicable to the state, territory or
district of hire, supervision or place of accident. Policy limits for worker's
compensation shall not be less than statutory limits and for employer's liability
one million dollars ($1,000,000) each accident, one million dollars
($1,000,000) disease each employee, and one million dollars ($1,000,000)
disease policy limit;

(b) Commercial General Liability Insurance including bodily injury, death,
property damage, independent contractors, premises operation, explosion and
collapse hazard, underground hazard, products/completed operations,
contractual, and personal injury liability, with a limit of $10,000,000 per
occurrence;

(¢) Commercial Automobile Insurance covering owned, hired, rented, and non-
owned automotive equipment with a limit of $1,000,000 per accident;

(d) Excess Umbrella Liability Insurance coverage in excess of the terms and
limits of insurance specified in subsections (a), (b), and (c) above with a limit
of $5,000,000 per occurrence in excess of the other insurance coverages and
policy limits stated herein; and

(e) Upon execution of this Agreement, Grantee shall furnish Grantor a certificate
of insurance evidencing the coverage required herein. To the extent allowed
by law, Grantee shall name Grantor as an additional insured under Grantee's
insurance policies to the extent of Grantee's indemnity obligations hereunder,
which policies shall include waiver of subrogation in favor of Grantor.

21. Imsgpection Of Fasement Area: Grantor shall have the perpetual right to inspect of any
above ground portion of the pipeline or the Easement area without the requirement of notice for

the same to Grantee.

22. Maintenance And Repair Of Pipeline Facilities: Grantee shall at all times be responsible
for the maintenance and repait of the pipeline and the Pipeline Easement and including, but not
limited, to sink holes or settling of the Pipeline easement surface area, and Grantee hereby agrees
to be responsible to repair or pay any damages caused by its failure to maintain or repait the
pipeline or Pipcline Easement consistent with the requirements contained in Section 5
hereinabove. Further, Grantee agrees Grantor shall not be responsible nor shall be fiable to any
party for Grantee's failure to maintain or repair the pipeline or Pipeline Easement,

23. Installation Of Future Drain Tile: After construction, should Grantor desire to install any
new lateral tiles, Grantor agrees as follows:

(a) Grantor shall provide Grantee with detailed construction drawings at least five
(5) days prior to the date that Grantor intends to install same;

Htels o
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(b) A Grantee representative must have the opportunity to be present and be
notified at least forty-eight (48) hours in advance by calling telephone number
844-708-2635, prior to any work (excavation or operation of heavy
equipment) within the 50' permanent Easement;

(c) Grantor shall place a "One-Call Notification” to the one-call notification
center not less than forty-eight (48) hours prior to digging;

(d) Grantee's Pipeline shall be located before Grantor's lateral lines are
constructed or installed;

(e) Grantee requires a minimum clearance of 12 inches be maintained between
the outside diameter of Grantee's Pipeline (top, bottom and sides) and any of
Grantor's facilities;

(f) Grantor agrees that the protection of the Pipeline will be maintained at all
times; and

(g) Grantor agrees to alter, modify or halt any construction activity, which in the
opinion of Grantee's onsite inspector, threatens or endangers Grantee's

Pipeline.

24. Protection And Preservation Of Existing Drain Tile: During construction of the pipeline,
Grantee shall exercise all reasonable efforts to protect existing drain tile in the Pipeline Easement
area, including but not limited to, placing matting over the top of all known existing drain tile to
maximize weight distribution of the pipeline construction equipment over and near existing drain
tile(s) or use of Tile Bridges or other comparable products, should Grantee deem such measures
as necessary to protect same; and Grantee further agrees it shall be responsible to pay any
damages caused to such unrepaired existing drain tile, whether damage is to the drain tile itself
or for any other damages caused by the damaged drain tile including, but not limited to, flooding,
crop damage, property damage, and bodily injury. Upon reasonable advance notice not in excess
of twenty four (24) hours prior to the backfill of dirt into the trench, Grantor and Grantors own
drain tile consultant will be given a reasonable opportunity to inspect all drain tile repairs and/or

installation.

25. Relocation Or Repurposing Of Pipeline: Grantee may not rclocate the pipeline or use the
Easement for any other purpose without Grantor's prior written consent.

26. No Repair Or Maintenance Obligations Of Grantor: Grantor shall have absolutely no
duty or responsibility whatsoever with respect to the operation, repair or maintenance of the
pipeline or Easement areas.

27. Venue Of Actions: This Agreement together with any dispute relating thereto shall be
construed according to the laws of the State of South Dakota, and shall be brought in the South
Dakota county in which Grantor’s Property is located.

frattals
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28. Incorporation Of PUC Final Decision And Order: The Public Utility Commission’s
December 14, 2015 Final Decision And Order (together with the Exhibit A — Permit Conditions
attachment), is attached collectively hereto as Exhibit B, and, shall be fully incorporated into this
Agreement, If the terms of this Agreement conflict with the terms of the said PUC Final
Decision And Order, then the terms of this Agreement control.

29. Notices: All notices require to be given shall be in writing and mailed, postage prepaid and
deposited with United States Post Office addressed to the parties as follows:

Irichs -/
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To Grantors: With copy to:

Slack Family Properties, LLC Breit Law Office, P.C,

A South Dakota Limited Attn: Glenn Boomsma

Liability Company 606 East Tan Tara Circle

27093 Fairway Circle Sioux Falls, SD 57108

Harrisburg, SD 57032

To Grantee: With copy to:

Dakota Access, LLC May, Adam, Gerdes & Thompson, LLP
¢/o Micah Rorie c/o Brett Koenecke and Justin Bell
1300 Main Street PO Box 160

Houston, TX 77002 Pierre, SD 57501

30. Time of the Essence: Time is important in the performance of the obligations by the parties
of this Agreement.

31. Disclaimer By Grantor: Grantee hereby agrees that the Easements are conveyed by
Grantor to Grantee AS-IS, WHERE 1S, and WITH ALL FAULTS, and that the Grantor MAKES
NO REPRESENTATIONS OR WARRANTIES WHATESOEVER, EXPRESS OR IMPLIED
WITH RESPECT TO MAINTENANCE, CONDITIONS, COMPACTION, SOIL TYPE,
DRAINAGE, OR DESIGN OF THE EASEMENT AREAS OR OF GRANTOR'’S PROPERTY,
AND EXPRESSLY DISCLAIMS ALL EXPRESS AND IMPLIED WARRANTIES OF ANY
KIND, INCLUDING WITHOUT LIMITATION WARRANTIES OF MERCHANTABILITY
AND FITNESS FOR A PARTICULAR PURPOSE. HOWEVER; ALTHOUGH GRANTOR
EXPRESSLEY DISCLAIMS ALL WARRANTIES, GRANTEE MAY RELY ON
INFORMATION PROVIDED BY GRANTOR, IF ANY, RELATED TO COMPACTION,
SOIL TYPE, DRAINAGE, OR OTHER FEATURES OF THE EASEMENTS REFERENCED
IN THIS AGREEMENT.

Dated this 2 'ﬁ day of ,/4,9/‘/4 ,2016.

GRANTOR:

Siack Family Properties, LLC

bl
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ACKNOWLEDGEMENT
STATE OF SOUTH DAKOTA)
COUNTY OF ) 58
On this the ﬁ day of MA ,-1/4 , 2016 before me, the undersigned officer,

[ g_ié _known to me or satisfactorily proven to be the

person whose name is subscribed to the within instrument and acknowledged that they executed

personally appeared @f' ’

the same as the Grantor for the purposes therein contained.

_ In witness whereof [ hereunto set my hand and official seal,

-

*.,"( dotary Public - South Dakota
%, I
) "p,’ b 'Huu" -’\Q\\,(‘
’l 4, )'H 0&“\‘\

'”immm\“

HORE R < W4
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Grantee:

DAKOTA ACCESS, LLC

(7 Right of Way

ACKNOWLEDGMENT

THE STATE QF TEXAS  §
county or LML g

BEFORE ME, the undersigned, a Notary Public in and for said county and state, on this day personally
appeared Robert Rose in his capacity as Vice President of Land and Right-of-Way of Dakota Access,
LLC, known to me to be the person whose name is subscribed to the foregoing instrument, and

acknowledged to me that he executed the same in his stated capacity for the purposes and conmderatlon'
therein expressed.

Given under my hand and seal of office this 4

WALTERS
NA 1e of Texos

2020

\um;H DON
\“\v r'ug % No otary Public. sta

\( £ comm. Exp\res 03 27
l: Ao “*\#’ Notary 't ‘D
/

T

\1\“ r

' Notary Publlc, State of Texas

My Commission Expires:,

41CIV17-000460




Exhibit A
LINCOLN COUNTY, SD
$12-R50W-T9IN

Elements In. \
Bubble Not To Scale W

.Canstruction Wm'kspace '
..-.Centerkine..._... .

*Includes 50' Perm. Eas.

s‘e‘meﬁtlwarkSpace(
/3

SD-L1-038.000
Tax ID:
099.50.12.2000
Slack Family
Properties,
LLC,
| i - a South Dakota
’ Elem—e‘nt—s In BUDBI; ll_':g:)':tlft?/
Not to Svcalaj' / Company

i
| mac

L

7 50' Wide
, Access Eassinent

BERANEET . |

ROW Length: 2628.77 Fi. = 159.32 Rods ; ' ' :
Proposed Permanent Easement: 3.02 AC .
Temp Easement/ Workspace: 6.03 AC : —
" Add Temp Easement/ Workspace: 0.26 AC - KOTA ACCESS, Ll
50* Wide Access Easement Ln: 167.05 Ft. — A ACCESS, LiC
Valve Site: 0.09 Ac. :

Linear/Areal Calc = NAD 1983 UTM

Proposed Plpéllne Easement Across:
Slack Family Properties, LL.C, a South

Zone 14N R Dakota Limited Liability Company
1T
0 1,000

Tract No.: SD-L1-038.000

®  Entry & Exit Points E- 'k Property Boundaries
®¢ Mainline Valve Site D Easement/Workspace

)

1.{) Additional Temporary Easement - Workspace

- Center Line

Grantor hereby agrees that G, gantoe: shall hava the rrght to and'is- hamby authorized, with or without the
Jjoinder of Grantor, to file Exhibit/A-1 by affidavit, to amend this Agreement to includs such new Exhibit
A-1 or to attach such new Exhibit A-1 to this Agreement, and to record or re-record such affidavit,
?(r Agreement with the new Exhibit A-1. Grantee shall provide Grantor with a copy of the

Havit, amendment or re-recorded Agreement,

Landowhsrimlials
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LINCOLN COUNTY, SD
____S12-R50W-T99N

VEldinentsin N
.. Bubble Not To Scalg. N

Construction Workspace -
Le-—-Qenterkine_ ..,

ROW Length: 2628.77 Ft. = 159.32 Rods
Proposed Permanent Easement: 3.02 AC '
Temp Easement/ Workspace: 6.03 AC _ —-—

Add Temp Easement/ Workspace: 0.26 AC ' -— OTA AC

50' Wide Access Easement Ln: 167.05Ft. - wes#  DAKOTA ACCESS, LLC
Valve Site: 0.09 Ac. .

. Proposed Pipeline Easement Across:
= UTi
Linear/Areal Calc = NAD 1983 UTM Slack Family Properties, LLC, a Sou

Zone 14N ___ . Dakota Limited Liability Company
A——— e ot
0 _. 1,000
Tract No.: SD-LI-038.000
®  Entry & Exit Points W éProperty Boundaries

P4 Mainline Valve Site L ,V "l Easement/Workspace
B Additional Temporary Easement - Workspace

Center Line

Grantor hereby agrees that Grantee shall have the right to and is hereby authorized, with or without the

Joinder of Grantor, to file Exhibit A-1 by alfidavit, to amend this Agreement fo include such new Exhibit

A-1 or to attach such new Exhibit A-1 to this Agreement, and to record or re-record such affidavit,

amendmeptwor Agreement with the new Exhibit A-1. Grantee shall provide Grantor with a copy of the
' Navil, amendment or re-recorded Agreement.

LandOwner Initials
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BEFORE THE PUBLIC UTILITIES CONIMISSION
OF THE STATE OF SOUTH DAKOTA

: :
IN THE MATTER OF THE APPLICATION OF FINAL DECISION AND ORDER;

)
DAKOTA ACCESS, LLC FOR AN ENERGY ) NOTICE OF ENTRY
FACILITY PERMIT TO CONSTRUCT THE )
DAKOTA ACCESS PIPELINE ) HP14-002

)

ROCEDURAL RY

On December 15, 2014, the South Dakota'Public Utlities Commission (Commission)
received an energy facllity permit application (Application) from Dakota Access, LLC (Pakota
Access) pursuant to SDCL 49-41B-4 to construct the South Dakota portion of the proposed
Dakota Access Pipeline (Pipeline), The Pipeline will begin in North Dakota and terminate in
Patoka, lllinois, traversing 13 counties In South Dakota. The proposed 12- to 30-inch diameter
pipaline will have an initlal capacity of 450,000 barre!s of oil per day with a total potential of up to
570,000 barrels per day. The proposed raute will enter South Dakota in Campbell County at the
North Dakota/South Dakota border and will extend in a southeasterly direction, exiting the state
at the South Dakota/lowa border in Lincoln Couniy. The length of the Plpeline through South
Dakota is approximately 270 miles. The Pipsline also would include one pump station in South

" Dakota located in Spink County. Pursuant to SDCL 49-41B-24, the Commission has one year
. from the date of application to render a decision on the Applicatlon

On December 16, 2014, the Commission issued its Notice of Application; Order for.and
Natice of Public Input Hearings; Motice of Opportunity to Apply for Party Status. The nofice
provided.that each municipality, county, and govenimental agency in the area where the facliity
is proposed to be sited; any nonprofit organization, formed In whole or in part o promote
conservation or natural heauty, to protect the anvironment, psrsonal heaith or other biological
values, to preserve historical sites, to promote consumer interests, to represent commercial and
industrial groups, or to promate the orderly dévelopment of the area in which the facility is to be
sited; or any interested person, may be granted parly status in this praceeding by making
written application to the Commission on or before February 13, 2015.

On December 17, 2014, Dakota Access filad a Motion for Waiver of ARSD 20:10:22:38.
Dakota Access requsated a walvar fo the extent the rule requires the filing of written testimony
with its application, On Decembar 23, 2014, Dakota Access filmd a Revised Application and
Revised Exhibits A and C. Dakota Access stated that the revised documents. reflected route

changes.

On Decembear 30, 2014, the Commigsion issued an order assessing a filing fea not to :
exceed $610,000. On January 8, 2015, Commissioner Fiegen filed a letter dellvered to
Governor Dennls Daugaard advising of a conflict of interest under SDCL. 48-1-9 after leaming of .
family ownership of land on the proposed Pipeline route, On January 14, 2045, Governor P
Daugaard filed-a letter with Secretary- of-State -Shantel Krehs-gppointing' State Treasurer Rich :
Satigast to serve as Acting Commissioner in place of Commissioner Fiagen pursuant to SDCL

49-1-9,
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Pursuant to SDCL 49-41B-15 and 49-41E-16, and its Notice of Application; Order for
and Notlce of Public Hearings and Nofice of Opportunity to Apply for Parly Status, the
Commission held public hearings on Dakota Access's application as follows: Wednesday,
January 21, 2015, from noon (12:00 p.m. CST) until 3:00 p.m. in the Bowdle School
Gymnasium, 3083 2nd Ave., Bowdle, South Dakots; Wednesday, January 21, 2015, from 6:00
p.m. CST untll 8;00 p.m. in the Redfleld, School Auditorium, 502 E. 2nd St, Redfield, South
Dakota; Thursday, Jarnuary 22, 2015, from 10:30 am. CST until 1:30 p.m. in the Iroguols Sehoo)
Gymnasium, 111 E. Waghita Ave., Iroquois, South Dakote; and Thursday, January 22, 2015;
from £:30 p.m. CST unfil 8:30 p.m, in the Raosevelt Room at the Ramkota Hotel & Conference
Center, 3200 W. Maple Strest, Sloux Falls, South Dakota. The purpose of the public input
hearings was to hear public commaent regarding Dakota Access’s application, At the public input
hearings, Dakota Access presented a brief description of the project, following which interested
persons appeared and presented their views, comments, and questions regarding the

application.

On January 8, 2015, the Commission received an Application for Party Status from the
South Dakota Department of Transportation. On Jenuary 15; 2015, the Commission received an
Application for Party Status from Chris Healy and Mark Meierhenry. On January 20,2015, the
Commission raceivad an Application for Party Status from Lake County. On January 22, 2015,
the Commigsion received Applications for Parly Status from WEB Water Development
Association, Inc. and Randy Kushn. On January 28, 2015, the Commission received an
Application for Party Status from the Lincoln County Board of Commigsioners, On February 2,
2015, tha Commisslon recelved an Application for Party Statug from Pente Farms,- LLC. On
February 3, 2015, the Commission received an Application for Party Status from the Minnehaha
County Board of Commissioners. On February 4, 2015, the Commission received an Application
for Party Status from Peggy Hoogestraat. On Febiruary 5, 2015, the Commission raceived an -
Application for Party Status from Joy A. Hohn. On February 6, 2015, the Commission received
Applications for Party Status from Marilyn J. Murray, the City of Harford, and Rocky Acres Land
Investment LLC., On February 8, 2015, the Commission received Applications for Party Status
from Dale E. Sorenson Life Estate; Dakota Rural Action; Dale and Debra K. Sorenson;, Duane
Sorenson - Déle, S. Sorenson Life Estale; Dennis Sorenson ~ Dale E. Sorenson Life Estate;
Douglas Screnson — Dale E, Sorenson Life Estate; Linda Goulet; Haugen Investments LP;
Phillip Fett; and Orrin E. Gelde, On February 10, 2015, the Commission recelved Applications
for Party Status from Shirley M, Oltmanns; Bradley F. Williams; Craig L. Walker, and Dotta-Ja A.
Walker. On February 11, 2015, the Commission raceived an Application for Party Status from
Kevin J. Schoffeiman and the City of Sioux Falls. On February 12, 2015, the Commission
recelved an Application for Party Status from Delores Andreessen Assid; Charles J. Johnson;
Janice E, Petterson; Corliss F. Wiebers; Paul A. Nelsen; and Paul A. Seamans: On Fabruary
12, 2015, the Commission raceived a letter withdrawing the applications for party ‘status for
Mark Mejerhenry and Christopher Healy. On February 13, 2015, the Commission recelved an
Application for Party Status from John Wellnitz; John Stratmeyer; the 2012 Brass Family LLLP;
the Indigenous Environmental Network; Rosebud Sioux Tribe-Sicangu Oyate Land Office; and
Rosebud Sioux Tribe-Sicangu Lekota Treaty Office. On February 17, 2015, the Commission
recsived an Application for Party Status from the Yankton Sioux Tribe; KKKP Property LLLP;
Calvin Schreiver; DLK&M, LLC; Pederson Ag. LLC; Jean Osthus; Daniet & Marcia Holland; and

Mavis A, Peny. -

On February 18, 20185, the Commission granted Dakota Access's Motion for Waiver of
ARSD 20:10:22:38. In addition, the Commission granted intervention to the South Dakota
Department of Transportation; Lake County, WEB Water Development Association, inc.; Randy

2
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Kuehn; Lincoln County Board of Commissioners; Pante Farms, LLC; Minnehaha County Board
of Commissioners; Peggy A, Hoogestraat; Joy A. Hohn; Marllyn J. Murray, Clty of Hartford;, Racky
Acres Land Investment, LLC; Linda Goulet; Dale E. Sorenson Life Estate; Dakota Rural Action; Dale
and Debra K. Sorenson; Duane Sorenson; Denris Sorenson, Douglas Sorenson; Haugen
Investments, LP; Phillip Fett; Orrin E. Gelde; Shirley M. Oitmanns; Bradley F. Williams; Craig L.
Walket; Dotta-Jo A. Walker; Kevin J. Schoffelman; Cily of Sioux Falls; Delores Andreessen Assid;
Charles J. Johnson; Janice E. Petterson; Corliss F. Wiebers; Paul A. Nelsen; and Paul A. Seamans.

- On Marth 5, 2015, the Commission granted intervention to John Wellnitz; John
Stratmeyer; Lorin Brass, Indigenous Environmental Network; Rosebud Sioux Tribe-Slcangu
Oyate Land Office; Rosebud Sioux Tribe-Sicangu Lalota Treaty Office; Yankton Sioux Tribe
KKKP Property, LLLP; Calvin Schreiver; DLK&M, L1.C; Pederson Ag, LLC; Jean Osthus; Daniel

and Marcia Holland; and Mavis Patry.

On March 11, 2015, the Commission issued a Prehearing Scheduling Order. On March
19 and 20, 2015, Dakota Accass filed route revisions, On April 20, 2015, the South Dakota
Association of Rural Water Systems, Inc. (SDARWE) filed a Petition for Intervention, On May 4,
2015, the Commission granted intervention to SDARWS.

On May 7, 2015, Yankton Sioux Tribe filed a Motion to Compel. On May 8, 2015, the
Yankton Sioux Tribs, Rosebud Sioux Trbe, Indigenous Environmental Network and Dakota
Rural Action filed a Joint Motion to Amend Procedural Schedule. On May 11, 2015, Peggy
Hoogestraat, Maithew Anderson, Kristl Anderson, Nancy Stofferahn, Tom Stofferahn, Ron

-~ Stofferahn, ‘Kevin Schoffelman; “Mavis “Parry, " Shifley ~Oltiianns, " Janica  Pettérson, Carlis -

Wiebers, Linda Goulet, Marilyn Murray, Lori Kunzelman, Joy Hohn, Rodney Hohn, Orrin Gelide,
Doug Bacon, Margaret Hilt, Devona Smith, Al Arends, Sherrie Fines-Tracy, Delores Assid, and
Ruth E. Arends, by and through their attorney Glenn J, Boomsma, joined the Joint Motion to

Amend Procedural Schedule,

The motion hearing on Yankton Sioux Tribe's Motion to Compel was set for May 12,
2015. The motion hearing for Joint Motion to Amend Procadural Schedule was set for May 26,
2015, On May 12, 2015, Yankton Sloux Tribe, Rosebud Sloux Tribe, Indigenous Environmental
Network, and Dakota Rural Action filed a Joint Motion for Reconsideration of Order Dated May
11, 2015 in which they requested that a hearing ke held prior to May 22, 2015. On May 12,
2015 the motion hearing on the Joint Motion for Reconsideration of Order Dated May 11, 2015
was set for May 14, 2015. On May 12, 2015, a Protective Order was jssued.

By order dated May 13, 2015, the Commission granted in part and denled in part
Yankton Sioux Tribe's Motlon to Compel. By orcler dated May 14, 2015, the Commission
granted the Motion for Reconsideration of Order Dated May 11, 2015 and set the motion
hearing for the Joint Motion to Suspend for May 18, 2015. By order dated May 20, 2015, the
Commission granted in part the Joint Motion to Amend Prooedural Schedule. On July 8, 2015

Dakota Access flled a draft Facllity Response Plan,

Written prefiled direct and rebuttal testimony was filed by the parties’ witnesses. On

August 17, 2015, Yankton Sioux Tribe filed a Motion for Leave to File Out of Time. Yankton

Sioux Tribe requested that one of lts witnesses be allowed to file his prefiled testimony on

August 17, 2015. Pursuant to the scheduling order, the deadline for prefiled testimony was

August 14, 2015. The motion hearing on Yankton Sioux Tribe's Motion for Leave to File Out of

- Time was scheduled for August 20, 2015. On August 20, 2015, the Commission issued is
Order For and Notice of Evidentiary Hearing, with the hearing acheduled to begin September
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29, 2015, By order dated August 21, 2015, the Motion for Leave to File Out of Time was
granted.

On August 21, 20156, Dakota Access filed proposed route adjustments. On September
16, 2015, Peggy A. Hoogestraat, Kevin J, Schoffeiman, Linda Goulet, Corlis Wiebers, Mavis
Parry, Shirley Oltmanns, Janice E. Petterson, Marilyn Murray, Delores Andreessen Assid, Joy
Hohn, Rodney Hohn, Orrin E. Geids, Nancy Stofferahn, Tom Stofferahn, Ron Stofferahn,
Matthew Andarson, Kristi Anderaon, Margaret Hilt, Ruth E. Arends, Allan C. Arends, Lorri L.
Bacon, Sherrie K. Fines-Tracy, Laurie Kunzelman and Devona Smith, through their attomey
Glenn Bopmsma, requested that certain witnesses ba allowad to offer telephonic testimony at
the evidentiary hearing. On September 18, 2016, Dakota Acoess filed its South Dakota Spill
Model Discussion. On September 18, 2015, the City of Sioux Falls filed a motion requesting that
the Commission establish a range of time, either the aftarnoon of Octoher 6 or the morning of
October 7, for the testimony of the City of Sloux Fails’ witness, Dustin Hansen. On September
21,.2015, Dakota Access filed maps showing route adjusiments. On September 21, 2015,
SDARWS filed a Motion for Substitution of Witness. On September 23, 2015, Yankton Sioux
Tribe filed a Notice of Witness Unavailability and Motion for Time Certain. On Septembar 23,
2018, the City of Sloux Falls, Commission Staff, SDARWS, Yankton Sioux Tribe, Indigenous
Environmental Network and Dakota Rural Action filed thelr withess and exhibit lists. On
September 23, 2015, Rosebud Sioux Tribe filed its exhibit list and the intervenors represented
by Glenn Boomsma filed an informal witness and -exhibit list. On September 24, 2015, Dakota
Access filed its witheas and exhiblt list and the intervenors repressnted by Glennh Beomsma filed
an amended witness and exhibit list. On September 25, 2015, Commission Staff fled an

amended withess and axhibit list.

On Sepiember 25, 2015, the Commission granted SDARWS’ motion to substitute a
witness and request for a time certain for its witness; the motlons to allow telephonic testimony
and a time certaln for witnesses represented by Glenn Boomsma; Yankton Sioux Tribe's motion
to allow two of its witnesses to testify at a time certain; and the City of Sioux Falls' motion to

allow its witness to testify at a time certain.

On September 28, 2015, Dakota Access filed a Motion to Strike Rosebud Sioux Tribe's
Exhibit List Filing, and Praciude Introduction of Undisclosed Exhibits. On September 28, 2015,
Dakota Access filed s Revised Agricultural Impact Mitigation Plan, On September 20, 2015,
Yankton Sioux Tribe, Rosebud Sioux Tribe, Indigencus Environmertal Network, and Dakota
Rural Actlon filed a Joint Motion to Stay Proceedings for Preparation of an Environmental
Impact Statement. On October 6, 2015, Dakota Access flled a Brief In Qpposition to
Environmental Impact Statement. On October 8, 2015, the Clty of Sloux Falls and Dakota
Access filed their Joint Mofion regarding Stipulated Findings of Fact, Conditions, and Exhibits,

The evidentiary hearing was held as scheduled, beginning on Saptember 28, 2015 and
ending on October 8, 2015, At the conclusion of the avidentiary hearing, a briefing schedule and
decision daté was set by the Commission and on October 21, 2014, an Order -Seiting
Procedural was issued. On October 22, 2015, the Commission issued its Order Denying Motion
to Stay Procesdings for Preparation of an Environmental Impact Statement. On October 26,
2015, the Commission issued Its Order Denying Motion to Strike and Preclude Introduction of
Exhibits. On November 3, 2015, Dakota Access filed its Exhibit E, Insurance Requlrements with
Michels Corporation and Aftachment 1, Member Guaranty Agreement. Post-hearing brisfs were
filed In accordance with the briefing echedule. On November 8, 2015, Lewis and Clark Regional
Water System filed a letter stating it had reached an agreement to snter Into a Water Line

Crossing Agreament with Dakota Access,
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At its November 30, 2015, ad hoc meeting, the Commission voted to approve conditions

to which a permit to construct the Project would be subject, Iif granted. Commissioner Hanson’s

_ substitute motion to deny the permit failed. The Commission then voted to grant a permit to
Dakota Access fo construct the Project, subject {0 the apptoved conditions (Commissionar
Hanson, dissenting). The Commission also voted to grant the Joint Motion regarding Stipulated
Findings of Fact, Conditions, and Exhibits that was submitted by the City of Sioux Falls and

Dakota Access.

Having considered the evidence of record, applicable law and the arguments of the
parties, the Commission makes the following Findings of Fact, Conglusions of Law, and

Decision:

FINDINGS OF FACT

Farties

1. Petitioner, Dakota Access, LLC, (Dakota Accens) is a Delaware limited liability company
having its principal place of business in Dallas, Texas. Ex. Staff-1, Ex, A, p, 2. As of the hearing
dates, the companias with membership (h Dakota Access include Energy Transfer Pattners and
Phillipe 66. Tr. at 85-66. Sunoco Logistics will be the third member. /d.

2. At the February 13, March 2, and April 30, 2015, regularly scheduled Commission meetings.
the Commission unammously voted ta grant party status to persons that had requested party
status prior to the commencemsnt of the meeting. Those that intervened and were granted party
status include: South Dakota Department of Transportation, Lake County, WEB Water
Development Association, Inc., Randy Kuehn, Linceln County Board of Commissioners, Pente
Farms, LLC, Minnshaha County Board of Commissiorers, Pegagy A. Hoogestraat, Joy A. Hohn,
Marllyn J. Murray, City of Hartford, Rocky Acres Land Investment, LLC, Linda Goulet, Dale E.
Sorenson Life Estate, Dakota Rural Action, Dale and Debra K. Sorenson, Duane Sorenson,
Dennis Sarsnson, Douglas Sorenson, Haugen Investments, LP, Phillip Fett, Omin E. Geide,
Shirley M. Olitmanns, Bradley F. Willlams, Cralg L. Walker, Dotta-Jo A, Walker, Kevin ..
Schoffelman, City of Sioux Falls, Delores Andreassan Assid, Charles J. Johnson, Janice E.
Petterson, Corliss F. Wiebers, Paul A. Neissn, Paul A. Seamans, John Wellnitz, John
Stratmeyer, Lorin Brass, Indigenous Environmental Network, Rosebud Sioux Tribe-Sicangu
Oyate Land Office, Rossbud Sioux Tribe-Sicangu l.akota Treaty Office, Yankton Sioux Tribs,
KKKP Property,’ LLLP, Calvin Schreivar, DLK&M, LLC, Pederson Ag, LLC Jean Osthus, Danlel
and Marcia Hoiland, Mavis Parry, and the South Dakota Assoclation for Rural water Systems,
Inc. (SDARWS). See Commission orders granting intervention Issued on Februaty 18, 2015,

March 5, 2015, and May 4, 2015.
3. Tha Commission's Staff also participated as a parly In the casse.
Procsdural Findings

4. Dakota Access filed an application for & siting permit with the Commigsion on December 15,
2014, and a revised application on December 23, 2014. Ex, DAPL-1,

5, The Commission issued the following nafices and orders in the case as described in greater’

detall in the Procedural History above, which is hereby Incorporated by refarence ih these
Findings of Fact and Conclusions of Law:
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e 12/16/14 - Notice of Application; Order for and Notice of Public Input Hearings; Notice of ; |
Opportunity to Apply for Parly Status .
» 12/30/14 - Order Assasging Filing Fee R |
» 02/18/15 - Order Granting Waiver and Intetvention and Party Status (South Dakota e
Department of Transportation, Lake County, WEB Water Davelopment Associatlon, Ing.,
Randy Kuehn, Lincoin County Board of Commissioners, Pente Farms, LL.C,-Minnehaha
County Board of Commissioners, Pepgy A. Hoogestraat, Joy A. Hohn, Marilyn J. Murray,
City of Hartford, Rocky Acres Land Investment, LLC, Linda Goulet, Dale E. Sorenson
Life Estate. Dakota Rtiral Acﬂon. Dale and Debra K. Sorenson, Duane Sorenson, Danms

Schoffelman, Cxty of Sioux Fans Delores Andreassan Assid, Charles J. Johnson, Janice

E. Petterson, Corliss F. Wiebers, Paul A. Nelsen, and Paul A. Seamans)
« 02/25/15 ~ Prehearing Scheduiing Conference Order
o 03/05M15 ~ Order Granting Intervention and Party Status (John Wellnitz, John
Stratmeyer, Lorin Brass, Indigenous Environmental Network, Rosebud Sioux Tribe-
Sicangu Oyate Land Office, Rosebud Sioux Tribe-Sicangu Lakota Treaty Office,
Yankton Sioux Tribe, KKKP Property, LLLP, Calvin Schreiver, DLK&M, LLC, Pederson
Ag, LLC, Jean Osthus, Danlel & Marcla Hoilend, and Mavis Parry)
03/11115 - Prehearing Scheduling Order
05/04/15 - Order Granting Intervention (South Dakota Assoclation of Rural Water
Systems, Inc.)
05/07/15 - Order for and Notice of Motion Hearing
05/11/15 - Order for and Notice of Motion Hearing
05/12/15 - Protective Ordar
05/12/15 - Order for and Notice of Motion Hearing on Less Than Ten Days’ Notice
gam 3/115 - Order Granting in Part and Denying in Part Yankton Sioux Tribe's Motion to

ompe

05/14/15 - Order Granting Motion to Reconsider. and Order for and Notice of Motion
Hearing on Less Than Ten Days’” Notice
056/20/15 - Order Granting in Part Motion 1o Amend Procedural Schedule
08/18/16 - Order for and Notice of Motion Hearing on Less than 1 0 Days’ Notice
08/20/15 - Ordar for and Notice of Evidentiary Hearing
.08/21/15 - Order Allowing Late Filed Testimony
08/22/15 - Order for and Notice of Motions Hearing on Less Than 10 Days' Notice -
09/25/15 - Order Granting Motions i
10/21/15 - Ordar Setting Post-Hearing Briefing Schedule and Dscislon Date f
10/22/15 - Order Denying Motlen to Stay Proceedings for Preparation of an '
Environmental impact Statement
10/268/15 - Order Denying Motion to Strike and Preclude Introduction of Exhibits
12/14/1% ~ Order Granting Joint Motion Regardmg Stipufated Findings of Fact,

Conditions and Exhiblta

2 ® 9 8 8 9 ¢ o [ 3 ® »w ® o &

8. Pursuant to SDCL 42-41B-15 and 48-41B-16, and Its Notice of Application; Order for and - e
Notice of Public Hearings and Notice of Opportumty to Apply for Party Status, the Commission
held public hearings on Dakota Access's application at tha following times and places:
Wednesday, January 21, 2015, from noon (12:00 pm. CST) until 3:00 p.m. in the Bowdle
8chool Gymnasium, 3083 2nd Ave., Bowdle, South Dakota; Wednesday, January 21, 2015,
from 8:00 p.m. CST until 9:00 p.m. in the Redfield, School Auditorium, 502 E, 2nd St., Redﬂeld
South Dakota; Thursday, January 22, 2015, from 10:30 a.m. CST until 1:30 p.m. in the Imqums
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School Gymnasium, 111 E. Washita Ave., lroquois;, Sauth Dakota; and Thursday, January 22,
2015, from 5:30 p.m. CST untll 8:30 p.m. in the Roosevalt Room at the Ramkota Hotel &

Conference Center, 3200 W. Maple Street, Sioux Falls, South Dakota.

7. The purpose of the public hearings was to afford an opportunity for interested persons to

present their views and comments to the Commission concerning the Application. At the
hearings, Dakota Access presented a brief description of the project aftar which interested
persons presented their views, comments, and questions regarding the application. See Public

Hearing Transcripts.

=~ - THE f6IBWIRG 1eatimany was prefiied in advance of the formal evidentiary hearing held
Septeraber 29, 30, and Oclober 1, 2, 8, 7, 8, and 8, 2015 In Room 414, State Capitol, Plerre,
South Dakota:
Direct Testimony:

Dakota Access: Joey Mahmoud, Monica Howard, John (Jack) H. Edwards, Chuck Frey,
Todd Stamm )
Commission Staff: Brian Walsh, Paige Olson, Tom Kirschenmann, Derric lles, Kim
Mecintosh, Darren Kearney, Michael Houdyshaell, Todd Balley, David Nickel, Ann Curnow,
Andrea Thornton, DeAnn Thyse, Michael Shelly, Robert McFadden, Cameron Young,
Ryan Ledin

Landownera' Witnasses: Corliss Fay Wiebers, Delores (Andreessen) Assid, Devona B.
Smith, Janice Elaine Petterson, Kevin John Schoffelman, Linda Ann Goulet, Margaret
(Andreessen) Hilt, Marllyn Jean Murray, Malthew L. Anderson, Mavis Arlene Parry,
Nancy J. Stofferahn, Peggy A. Hongestraat, Rod & Joy Hohn, Ronald H, Stofferahn,
Shirey Mae Oitmanns, Thomas E. Stcfferahn, Brian Top, Ruth E. Arends, Allan C.
Arends, Lomrie L. Bacon, and Sherrie K, Fines-Tracy, Onin Geide, Kent Moeckly, Sue
Sibson, Laurie Kunzelman

City of Sioux Falfs: Dustin Hangen

South Dakota Association of Rural Water Systems: Dan Zulkosky

Rebuttal Testimony

Filed: 10/31/2017 2:13:16 PM CST Lincoln County, South Dakota

Dakota Access; Josy Mahmoud, Monica Howard, Chuck Frey, Micah Rorle, Stacey
Gerard, Aaron Dejola

Commission Staff: Michael E. Timpson
Landowner Intervenors: Peggy A. Hoogestraat, Sue Sibson, Janice Elaine Petterson

Indigenous Environmental Network and Dakota Rural Action: Liea Davilla, Wasté Win
Young, Peter Capossela, Robert P. Gough, Dallas Goldtooth
Yankton Sioux Tribe: Falth Spotted Eagle, Chris Saunsoci, Jason Gooke

P - et

41CIV17-000460




llcablo Statues a egulation

8, The following South Dakota statutes are applicable: SDCL 49-41B-1 through 48-41B-2,1, 49-
41B-4, 48-41B-11 through 48-41B-19, 48-41B-21, 48-41B-22, 49-41B-24, 49-41B-26 through -

49-41B-38 and applicable provisions of SDCL chapters 1-26 and 15-6.

10. The following South Dakota administrative rules 'ara applicable: ARSD chapter 20:10:01 and
ARSD 20:10:22:01 through ARSD 20:10:22:25, ARSD 20:10:22:36 through ARSD 20:10:22:40.

11. Pursuant to SDCL 49-41B-22, the Applicant for a facility construction parmit has the burden
of proof to establish that:

(1) The proposed facility will comply with all applicable laws and rules; :
(2) The facility will not pose a threat of serious injury to the environment nor to the social
and economic condition of inhabitants or expected inhabltants in the siting area;

(3) The facility will not substantially impair this health, safety or welfare of the inhabitants;
and

(4) The facllity will not unduly interfere with the orderly development of the region with
due consideration having been given the views of governing bodies of affected local

units of government.

The Prolect

12, The Project will be owned by Dakota Access, LLC. Dakota Access, LLC members will
include Energy Transfer Partners, Phillips 66, and Sunoco Logistics. Ex. DAPL-1, pp. 4-5; Tr. at

65-66.
13. The Praject will be operated by Sunoco Logistics. Tr. at 523,

14, The purpose of the Project is to connect the Bakken and Three Forks production areas in
North Dakota {o a crude oil hub in Illinols. This supply will serve to replace the United States’
reliance on less stable and less reliable sources of foreign crude oil and further the goal of

energy independence. Ex. DAPL-1, p. 4.

15. The Project Is approximately 1,168-miles-long. Tr. at 56. The South Dakota portion of the
' pipeline will be approximately 274 miles in length. /d. The project enters South Dakota in
Campbell County approximately 17 miles east of the Missouri river and continues southeast
through McPherson, Edmunds, Faulk, Spink, Beadle, Kingsbury, Miner, Lake, McCook,
Minnehaha, Turner, and Lincoln counties. Ex, DAPL-1, pp. 1, 4-5. Detalled route maps were
presented Into evidence. Ex. DAPL-2. The maps provided sufficient detall to analyze the route.

18. The pipeline is proposed to initially transport approximately 450,000 barrels per day, with an
anticipated capacity up to 570,000 barrels per day. Ex. DAPL-1, p. 1.

17. Construction of the Project is proposed to commence In the spring of 2016, with construction
in South Dakota planned to Iast approximately nine months. Ex. DAPL-5, Agricuitural Impact
Mitigation Plan. Construction in South Dakota will be constructed in two partial and one full
consfruction spread with 900 fo 1,000 construction personnel on each spread, Tr. at 301.
Dakota Access has entered into binding contracis for the shipment of crude ol product pursuant
to the Project plan. Ex. DAPL-1, p. 4; DAPL~ 31, pp. 1-2. The contractual commitments, which
are already in existence, demonstrate the viability and need for the project.
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18. The pipeline will have a 12-30 inch dlameter and be constructed using high-strength siee)
pipe APl 5L. Ex. DAPL-1, pp.1, 52. The pipeline will be coated with fusion-bonded epoxy that
provides a barrier batween the steal pipe surface and corrosive environments. The plpeline will
also be protected by a cathodic protection system, Ex DAPL-1, p, 52; Ex. DAPL-31, p. 5.

19. The pipeline will operate at a maximum operating pressure of 1,440 psig. Ex, DAPL-1, p. 53.

20. The Project wili have one pump station in South Dakota located approximalely seven miles
southeast of Redfield in Spink County. Ex. DAPL-1, p. 1. The pump station consists of
approximately nine acres of land acquired by Dakota Access in fee. Ex. DAPL-1, p. 52.

2. The pump station will be electrically driven and will pump crude oll through the pipeline. /d.
at 52-53. Design and construction of the pump station will meet the requirements of the National
Electric Code and American Petroleum Institute 500, /0. at 52, The pump station will be fully
automated for unmanned operation. Remote start and stop, set point controls, unit monitoring
equipment and station information will be installed at the pump station. /d, at 53. Backup power
at the pump station will consist of batterles to maintain communications between the pump
station and the pipeline control center, and operafe fighting and power for minor facility

procedures if local utility power supply is disrupted. /d,

22. Dakota Access will install 40 main line valves in South Dakota. Tr. at 187-188. Main line
valves have the capacity to isolate sections of the line in the event of an emergency to minimize
impacts in case of abnormal opsrations or for operational maintenance reasons, Ex. DAPL-1, p.

7. "
23. The pipeline will be constructed within a commidor, generally ranging from 85 feet to up to 150

feet, consisting of a 50-foot wide permanent right-of-way with the remaining area consisting of a
temporaty construction fight-of-way. Ex. DAPL-32, p. 1 and. sitached typlcal drawings; Ex.

DAFL-1, pp. 5-8.
-24. The project will ba designed, constructed, tested, and operated in accordance with all
applicable requirements, including the U.8, Depariment of Traneportation, Pipeline Hazardous
Materials and Safety Administration (PHMSA) reguiations set forth at 46 CFR Part 195. Thase

federal regulations are intended to ensure protection for the public and the environment, and to
prevent crude oil pipsline acclidents and failures. Ex. DAPL-31, pp. 4-5; Ex. Staff- 9, pp. §-6.

25. The current estimated cost of the Dakota Access Project in South Dakota is $820 million.
Ex. DAPL-1, p. 4. Dakota Access is subject to South Dakota taxing authorities to pay proparty

taxes. /d. at 42

Demand for the Facility

28, Currently, the United States producas approximately 10 million barrels of oil per day and
imports approximately 10 million barrels per day. Consumption ranges between 17.5 to 20

milllon bamrels per day. Tr. at 1833,

27. The transport of domestic crude oil to meet domestic refining needs will reduce the United
States’ dependence on foreign oil. /d; Ex. Staff-1, attached Ex. A, pp.4-7.

28. Through this project, Dakota Access will provide a number of opportunities for refiners in the
United States to utilize the crude oil production coming out of the Bakken and Three Forks
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areas in North Dakota, Rellable and safa transpottation of crude ail will help meet the energy
needs of the United States, including South Dakota. Ex. DAPL-1, p. 4, Tr, at 1930-1934,

29, Dakota Access secured binding long-term transportation and efficlency contracts from
multiple committed shippers to support development of the Dakota Access plpeline with a crude
oll transportation capacity of approximately 450,000 barrels per day. These long-ferm binding
shipper .commitments ‘demonstrate endorsement and support for the Project, & economlcs,
proposed route, and target market, ag well as the need for additional pipeline capaclty and

access to domestic refinery markets, Ex. DAPL-1, p. 4,

Alternatjve Routes

30. Dakota Access provided infarmation related to its selection of the proposed route for the
Praject and route aitematives. Ex. DAPL-1, pp. 7-9; Ex. DAPL-30, pp. &10. Ex. Staff-1,
attached Ex. A, pp. 11-20, The Information included a description of its Geographical
Information System (GIS) route-sefeclionfoptimization program. /d. Environmental, engiheering,
and land datasets were utillzed and weighted. /o. Dakota Access used the output from the GIS
routing program, fleld survey resuits, and micro routing considerations gathered by the project
team, which included conslderation of environmental resourcas, landowner feedback, and
government feadback. Ex. Stafi-1, attached Ex, A. p. 14; Ex. DAPL-30, pp. 8-10. Route changes
were made as a rasult of these conalderaﬂons Ex. DAPL‘1 p. 8. See also Fmdlnga of fact 102,

103.

31. SDCL 48-41B-38 explicitly states that chapter 46-41B s not "a delegation to the commission ..
of the authority to route a transmission facllity...” The Commission accordingly finds and ™
concludss that it lacks authority to compel the Applicant to select an alternative route or to base
its decislon on whether to grant or deny a permit for a proposed facility on whether the selected
route Is the route the Commisslon itself might select.

Design and Construction

32. Dakota: Access plans to instail 40 main line valves along the route in South Dakota. Ex.
DAPL-31, p. 4. The vaives will have ramofe actuators that alfow the vaives to be quickly
activated from the pipeline control center to isolate sectiona of the pipeline to minimize impacts
in the event af an emergenocy. In addition to the remote actuators, the valves will alse allow for
local operation. /d. The use of 40 main line valves is in excess of code requirements and was
incarporated into the design of the Project to increase safely and Dakota Access's ability to
respond to abnormal operating conditions. Tr. at 249, 2140,

33. Pipeline segments will allow the passage of intemal inspection devices. Ex. DAPL-31, p. 4.
These devices are capable of detecting Internal and external anomalies in the pipe such as.
comosion, dents, and gouges. /d. There ane three pig launcher/rsceivers that are designed to

launch and receive these internal inspection devices, /d.

34, The pipeline will have a design factor of 0.72. /d. at 5. The pipefine will have a nominal 30-
inch diameter. /d. Pipe material grade will be X-70, and comply with APl 5L-PFL2. /d. Pipe walf

thickness will be 0.429 inch or 0.625 inch. /d.

35, Dakota Access will apply an external fusion bond apoxy coating to the pipeline and an
impressed cathodic protection system will be used to protect agalnst comosion. Id. All material
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used in the construction of the Project will be manufactured, constructed, and operated in
accordance with applicable regulations. /d.

36, Current storage of pipeline segments outdoors In preparation for construction does not
negatively impact the effectiveness of the fusion bond epoxy coating, nor does il aifect pipeiine
Integrity. DAPL-37, p. 1; Tr.at 15881570, 1584, 21382137,

37. Dakota Access has not applied for any waivers from PHMSA, Ex, DAPL-31, p. 5.

38. The design of the pipeline is based on a maximum ¢perating pressure of 1,440 PSIG. /d.
Various sections of the pipeline will be exposed to lower pressures due to the combined pump
station discharge pressure, friction pressure Joss, and hydrostatic head gain or Joss for pipe
segments located at elevatione that differ from pump station elevations. /d.

30, Dakota Access included a main line valve typicsi drawing, pump station typical drawing, and
project flow diagrams. Ex. DAPL-3, pp. 11-17 (cont.). - .

40. Dakota Access is subject to all PHMSA regulations penﬁmlng to design and construction, 48
CFR Part 195; Ex. DAPL-31, p. 4,

41, All pipe welds will be nondestructjvely tested using ulirasonic or radlograpfl‘lc ingpection. Tr..
at 808, 2137.

42, Dakota Atcess will hydrostatically test the pipeline prior to.operations. Hydrostatic testing is
done through the use of water to pressurize the pipeline. Ex, DAPL-34, pp. 4-5; Tr. at 608.

43. Dakota Access will use surface waters as a water source for hydrostatic ‘testing in
agreement with the owners of the water rights and/or any state or federal permit. Ex. DAPL-33,
p. 11, Water used for hydrostatic testing I8 not consumead hut I8 subsaqusntly released pursuant
to applicable permits, is filtered through straw bale structures to remove dirt, and the water is
manitored and tested before and after discharge. Ex, DAPL- 32, p. 6; Tr. at 318-318,

44, During construction, Daketa Access will have a number of inspectors on a construction
spread, including environmental inspectors, who will monitor any environmental issue that
arises as well as monitor for compliance with all applicable permits. Ex. DAPL-1, p. 13; Ex.

DAPL-33, p. 8,

45. Dakota Access prepared a detailed Storm Water Pollution Prevention Plan, which will be
utilized during construction to minimize impacts of storm water runoff during project construction
aclivities. Ex. DAPL-5, Stormwatsr Pollution Prevention Plan, Dakota Access has also
developed a spill prevention, containment and countermeesures plan for use during
construction to provide preventative and mitigative measures fo minimize snvironmental impact
associated with inadvertent spills or releases of fuel, lubricant, or hazardous materials during
construction of the project. Ex. DAPL-5, Spill Prevenﬂon Contalnment, and Countermeastires
Plan. In addition, Dakota Access has prepared an Agricultural Impact Mitigation Plan that
addresses various aspects of construction inténded to mitigata and prevent damage during the
construction phase. Ex. DAPL-5, Agricultural Impact Mmgatlon Flan. Environmental and/or
agricultural inspectors will be used during the construction phase of the project. Ex, DAPL-5,
Agricuitural Impact Mitigation Plan, p. 4; Ex. DAPL-33, p. 8. Dakota Access, through
implementation of procedures outiined in these plans, will mmimize the |mpacts associated with

the project,
11
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46. In particular, the Agricultural Impact Mitigation Flan includes many mitigation steps Dakota
Access will take during construction which are designed to return the land to its original
production. Ex, DAPL-5, Agricultural impact Mitigation Plan, These include topsoll removal and
replacement, preventlon of erosion, temporary and permanent repair of drain tiles, and :
restoration after soil compaction and rutting. /d. at 8-10, in addition, the Commission has o
included additional-conditions regarding: construction. See generally, Permit Conditions. - & «.. o i}

47. Dakota Access will acquire any nacessary permits for the crossing of roads. Ex, DAPL-33,
p. 2, If Dakota Access causes damage to roads, Dakota Access is responsible for the repair of
the roads to pre-construction condition. Permit Condition 25. Pursuant to SDCL 49-41B-38, o
Dakota Access Is required to post a bond to ensure that any damage bayond normal wear and i
tear to public roads, highways, bridges or other related facilities will he adequately P
compensated. The amount of the bond s set at $24 million. Permit Condition 25(f).

48. The Commisslon finds that procedures in the Storm Water Pollutlon Prevention Plan, Spill
Prevention Control and Countermeasures Plan, Agricultural Impact Mitigation Plan, and othet
construction plans and procedures that Dakota Access has committed to Implement, together
‘'with conditions regarding construction practices adopted by the Commission herein, will
minimize impacts from construction of the Project to the environment and soclal and economic
conditions of inhabitants and expecled Inhabitants in the project area.

48, Some conditions relate to construction and its effect on landowners and their property. :
Dakota Access may encounter physical conditigns along the route during construction that !
makes compliance with certain of these conditions infeasible. If, after providing a copy of this i
order, including the conditions, to the landowner and advising Commission staff, the Applicant i
and landowner agree in writing to modifications of cne or more requirements specified in these -
conditions, such as maximum clearance or right-of-way widths, Dakota Acceas may follow the P
alternative procedures and specifications agreed to between |t 9nd the landowner.

jons a i anc

50, The Dakota Access pipeline will be designed, constructed, tested, and operated in
accordance with all applicable requirsments, including the PHMSA regulations at 49 CFR Part Ch

195. Ex. DAPL-31, pp. 3-5. These federal regulations are intended to ensure adequate ORI
protection for the public and the environment and to prevent crude ol pipeline accidents and
failures. 48 CFR Part 195. The safety features of Dekota Access's operations are also governed

by 48 CFR Part 195.

61. The Project will employ a Supervisory Control and Data Acquisition (SCADA) system to

remotely monitor and control the pipsline. Data necessary and useful to monitoring the .
pipeline’s operations will be collected and transmitted to the operations control center, which is
manned 24 hours per day, 365 days per year. Ex, DAPL-34, pp. 3-4. . . N

52, The SCADA system is able to constantly monitor sensing devices placed along the pipeline P
to track the pressure, temperature, density, and flow of liquid petroleum under transpert, and i
display each movement's status to operators at the control center. /d. at 4. Through these SN
systems, the pipeline's operators can maintain tha pipeiine within established operating
parameters. /d. The pipsline operators can remotely shut down pump statlons and Isolate
pipeline segments when they observe abnormal conditions or if safety parameters are :
exceeded. The Computational Pipeline Monitoring system, a subsystem of the SCADA system, P
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is able to analyze deviatlons in the flow of liquids to the pipsline /d. This improves the operator's
ability to identity leaks and other abnarmal operating conditions. /d,

53. Additionally, Dakota Access will implement and utilize direct observation methodologies, -
which Include aerlal patrols, ground pafrols, right-nf-way marker signs that provide a 24-hour o
number for reporting emergency situations, and public and landowner awareness programs P
designed te encourage and facilitate the reporting of suspected leaks and events that may P
suggest a threat to the integrity of the pipeline. Ex, DAPL-41, p. 5; Ex. DAPL-8, p.17. i

54, Dakota Access will implement abnormal operating proceduras when necegsary and as
required by 49 CFR 195.402(d). Ex. DAPL-6, p. 17. Abnormal operating procedures can include
shulting down any affected Jine segment if there 18 an Indicatlon of a jeak, isolating the line
segment, depressutizing the line, starting internzl and external notification, and mobliizing

additional persannel as requirad. /d.

§5. As required by the United States Departmeant of Transportation, state law and regulations,
Dakota Access will prepare a Facllity Response Plan for the system. /d. at 1. The plan is
currently in draft form. Ex. DAPL-6, In drafting tha plan, Dakota Access developed a South
Dakota Spill Model Discusslon. Ex. DAPL-7 (conf.). The Spill Mode! Discussion evaluates worst- P
case discharges which permits Dakota Access to propsrly design Ite facility respense plan to D
address the same. The risk assessment over-estimates the probable size of a spiil to ensure f
conservatism and emergency response in other planning objectives. Ex. DAPL-7, p. 7 (conf.);

Tr. at 627,

56. The Facility Response Plan will be submitted to PHMSA for review prior to commencement .
of pipeline operations. Ex: DAPL-6. The Commission finds that the Facility Response Plan as”
required under 48 CFR 185.402 shall also be. submitted to the Commission at the time 1 is
submitted to PHMSA to apprise the Commission of its details.

57. Pursuant to the Facility Responee Plan, Dakote Accass will strategically locate emergency
response equipment along the plpaiine route, including a traller, oil spill contalnment and
recovery equipment, boats, and a communications office, Ex, DAPL-6, pp. 18-20. Dakota
Acceas will also have a number of confractors avallable to provide emergency response

assistance if necessary. /d; Tr. at 528.

A N

58. If the Dakota Access pipeline should experience a release, Dakota Access would implement
its Facility Response Plan. Ex. DAPL-6. The South Dakota Department of Environment and
Natural Resources (DENR) would be involved in the assessment and abatement of the release,
and require the leak to be cleaned up and remediated. Ex. Staff-3, pp. 1-10. The DENR has the
necessary resoures to oversee the assessment and cleanup of crude oll releases and has
extensive experience in overseeing the assessment and cleanup of all types of petroleum

releases. /d. at 8, 10.

59. Local emergency responders may be raquired to !nitiaﬂy'se'cure the scene and ensure the ;
safety of the public, and Dakota Access will provide training in that regard. Ex. DAPL-6, pp. 22, .

30; Tr. at 528.

60. The Commisslon finds that the threat of serious injury to the environment or inhabitants of
the State of South Dakota from a crude oil releasa Is substantially mitigated by the integrity
management, leak detection, and faclity response processes and procedures that Dakota

Access Is continuing to plan and will inplement.
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Environmental and Land Use Impacts of the Projact

| 61. Project maps include soil type maps and aerial photograph maps of the Dakota Access
pipeline routa in South Dakota that indicate typcgraphy, land use, project mileposts, and
saction, township, and range location descriptors. Ex. DAPL-2.

62, The Project route crosses six terrestrial vegetafion community fypes in South Dakota
Including: pasture land/range land, native grassiand, hay land, row crop agricullure, residences
and farmsteads, and right-of-way oorridors Total acreage of each type of vegetation community

is:

a) Pasture land/range land: 9868.3 acres
b) Native grassland: 41 acres

c) Hay land: 360.5 acres

d) Row crop agriculture: 3763.1 acres
e) Residences and farmsteads: 30 acres
f) Right-of-Way corridors: 128.1 acras

See Ex. DAPL-~1, pp. 18-18.

83. Impacts to vegetation and land use along the route .will occur as a resuit of the project.
Permanent land use impacts include those that will occur at the aboveground facllities
" associated with the Project, which are the 40 main line valves, three pig launcher and receiver
facliities, and a pump station. Ex. DAPL-32, pp. 8-9. In addition, Dakota Accass will acquire, and
provide compansation for, pipeiine right-of-way sasements from landowners, Ex. DAPL-1, p. 38.

There will be some land use restrictions regarding the permanent pipeline right-of-way, /d. at 38.

Dakota Access has appropriate plans In place to reclaim vegetation areas temporarily impacted
by the Project to prevent permanent impacts to vegetation. Ex, DAPL-33, pp.168-17; Ex, DAPL-5,
Agricultural Impact Mitigation Plan, In addition, the Commission haas set forth a number of
Pemit Conditions regarding reclamation and revegetation, as well as compliance oversight. See

generally, Permit Conditions.

64. Surficlal deposits within the reglon wherein the Project is proposed for construction are
composed primarily of alluvium, eollan depaosits, lacustrine sediments, moraine, and outwash.
Ex. DAPL-1, p.10. Alluvium consiste of clay and silt with lesser amounts of sand and grave!
deposited by recent streams, and is typically black or dark brown and rich in organic matter. /d.
Eolian deposits are formed through the sorting of clay, silt, and sand-sized particulates from
surficial sadiments. Lacustrine sediments accumulate In areas containing ponded glacial
meltwater. Moraine is formed from debris released from beneath a glacier and s a ralatively flat
to gently rolling surface. Outwash consists of sand and gravel, along with minor silt and clay,

and is deposited by meltwater streams. /d.

65. Karst terrain results from the dissolution of highly soluble bedrock and areas with karst
terrain can be more susceptible to subsidence. Ex. DAPL-33, p. 8, The potentia) for the Project
to encounter karst terrain is unlikely. Tr. at 1804-1805, 1810-1811. In the unlikely event karst
terrain is encountered, Dakota Access is required to comply with Permit Condition 12 that
requires site-specific evaluatisns by a qualified geologist ‘or geotechnical -engineer to provide
input on mitigation measure if any signs of karst topography is found during construction,
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686, It is not anticipated the project will impact mineral resources, as no identification of industrial
mining operations was noted within cne mile of the Project ares. Ex, DAPL-1, p. 11; Ex. DAPL-

33,p. 6.

67. Soil tables for the route were provided. Ex. DAPL-4, Soil Characteristics for Each Soil Map
Unit Within the Project Area. The tables include the total crossing district for each goilseries
unit, the areas .impacted by construction of the aboveground pump station, and the
characteristics of each of the soll map units within the projact arsa, /d.; Ex. DAPL-33, p. 7, The
identified soil characteristics include: prime farmiand, hydric sofls, compaction potential, erosion
potential, steep slopes, shallow bedrock, shallow natric layers, and ravegetation potential. /d.

68. Approximataly 37% of the solls crossed by the pipeline are considered to be prime farmland,
and approximately 44% of the route Is identified as farmland of statewide importance. Ex,
DAPL-1, p. 11, Following completion of construction, other than the aboveground facllities,
these areas of farmiand will be reclaimed and put back to pre-canstruction condition and use,

subject to right-of-way restrictions. Ex, DAPL-33, p. 8.

89. The majority of the soils within the project aren are classified as hydric. Ex. DAPL-4, Soil
Characteristics for Each Soil Map Unit Within the Froject Area. Hydric soils are defined by the
U.S. Army Corp of Engineers as goils that formed under cornditions of saturation, flooding or
ponding long enough during growing seasons to develop anaerobic conditions in the upper part.
Ex, DAPL-1, p. 12, Hydric soils can be prone to compaction and rufting, /d. Dakota Access will
minimize impacts to hydric solls by implementing mitigation measures as qutfiined in the
Stormwater Pollution Prevention Plan. Ex, DAPL-5, Stormwater Pollution Prevention Plan.

70. Soils with high erosion potential within the Project area were identified based on Natural
Resources Conservation Service (NRCS) designations of land capability class and sub-class.
Ex. DAPL-4, Soil Characteristics for Each Soll Map Unit Within the Project Area. This exhibit
identifies the erosion potentials of each map unit within the project area. While the majority of
solls within the project area have low erosion potenfial, there are identifted areas with modenate
and high erosion potentlal, /d. Dakota Access will utilize proper erosion and sedimentation
control devices as provided for in the Stormwater Poljution Prevention Plan. Ex. DAPL-5, In

addition, the Commission has sst forth Permit Conditions to further address erasion issues. -

Permit Conditions 15, 16, 17, 28.

71. Soils with high sadium concentrations were identified by Dakota Access. Ex. DAPL-4, Soll
Characteristics for Each Soil Map Unit Within the Project Area. dentification of such soils s
necessary as the condition limits growth of plant species and can be & challenge in reclamation,
Ex. DAPL-1, p. 13; Ex, DAPL-33, p. 8. Dakota Access has retained an agricultural consultant to
develop specific mitigation measures for work in these areas. Ex. DAPL-33, p. 8. In addition,
Dakota Access will consult with NRCS to obtain a proper seed mix for use In these areas. /d. at

17. .

72, Successfhl restoration and revegetation of the project work spaces and permanent
easement areas are important to maintain positive landowner reiations, to maintain land
productivity, and to protect uriderlying soil from potential damage. Ex. DAPL-1, p. 13,

73. The majority of solls impacted by the project have moderéte to high revegetation potent!alf |

Ex. DAPL-1, p. 13; Ex, DAPL-4, Soil Characteristics for Each Soil Map Unit Within the Project
Area. There are also arsas: of low revegetation potential. /d. Dakota Access has aet forth its

procadures for revegetation In Its Stormwater Pollution and Prevention Plan and its Agricultural
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impact Mitigation Plan. Ex. DAPL-5, Stormwater Pollution and Prevention Plan, Section 3.1 and
Agricuttural Impact Mitigation Plan, Section 6.

74. Noxious weeds may cause environmental and economic impacts, and can directly or
indirectly injure agriculture, waterways, wildiife, or public health. Ex. DAPL-1, p. 20. A fotal of 12
species of state and county noxious weeds were documented within the project area.-Ex. DAPL-
1, pp. 20-22. Construction activities result in surface disturbancs, which could contribute to the
spread of noxious weads. Dakota Access will implement best management practices and weed
control practices during construction and operation to mitigate impacts from noxious weeds. Ex

DAPL-33, 17-18, These practices include ireating known noxious weed Infestations prior to
ground disturbance, reseeding immediately following construction, the use of weed-free seed,
and the use of weed-free eroslon control materials. /d, Dakota Access will also consulf with the

NRCS, the South Dakota Depariment of Agricultur2, and local county officials to Identify areas ‘

of noxious weed concems and develop contral methads for those areas of noxious weed
concerns, Permit Condition 15.

75. The Dakota Access construction and reclamation procass involves placement of
environmental inspectors along the route to monitor consfruction personnel and progress. The
effectiveness of ravegetation and permanent erosion control devices will be monitored by
Dakota Access's operating personnel during long-term operation and maintenance of the
Projact. Ex. DAPL-1, p.13, Ex. DAPL-33, p. 8. in addition, a public lialgon officer will facilitate
communications among Dakota Access, tandowners, local communities, and residents and
facliitate prompt resolution of complainis and problems that may devslop as a result of thé
Project. Permit Condltion 6. Further, a third-party monltar will report directly to the Commission
to monitor compliance with the permit. Permit Condition 29,

76. Dakota Access develaped a Spill Pravention, Containment, and Countermeasures Plan that
sets forth its planning and prevention procedures, general best management practices, and spiil
procedures, Ex. DAPL-5, attached as Appendix B fo ils Stormwater Pollution Prevention Plan.
This plan properly sets forth appropriate measures for the prevention, containment, remediation
of Inadvertent spills or releages of fuel, fubricant, or hazardous materials during construction of
the Project. Ex. DAPL-5. Dakota Accass also prepéred a preliminary South Dakota Spill Mode!
Discussion and a draft Facility Response Plan. Exs. DAPL-6, 7.

77. Dakota Access did not identify any high consequence areas, as defined by 29 CFR 185, in
the pipeline corridor. Tr. at 186-187. Howaver, if the identification of high consequence areas
occurs, or If environmental factors change thus resuiting in the existence of a high consequencea
area, per 49 CFR 185, Dakota Access must integrate that high consequence area into its
integrity management plan. Tr. at 2205-2206. Dakota Access will continue to evaluate and
perform assessment activities ragarding high consetjuence areas. Permit Condltion 33.

Special giderations; Impact to Water Bodles and Wetla

78. Dakota Access identified 279 water bady crossings located within the Project footprint. Of
those identified, 10 are perennial streams and rivers, 106 are intermittent streams, 138 are
ephemeral streamns, and 25 are open water ponds. Ex. DAPL-1, p. 25, The Project does nhot
cross the Missour). River in South Dekota. Ex.-DAPL-2. Dakota Access will comply with the
conditions of any permit issued by a federal or state agency. Ex. DAPL-33, p.11.

78. Impacts to water bodies are expected to be limited fo the construction phage, Impacts during
construction may Include an increase of sedimentation and turbidity, infroduction of water

16

Filed: 10/31/2017 2:13:16 PM CST Lincoln County, South Dakota 41CIV17-000460

———




pollutants, or entrapment of fish. No permanent long-term effects on water quality or fish
communities are anticipated to occur as a result of the construction or normal course of

aperation of the pipeline. Ex. DAPL-1, p. 26.

80. Dakota Access will minimize potentiai impacts on wafer bodies by utilizing specialized
crossing metheds and implementing best management practices to decrease time spent in
water crossing areas, /0,

81. Construction methods ufilized at water body crossings are highly dependent on
characleristics of the water body encountered, environmental constraints, the underlying
geology, and other factors. /d. at 26-28. Potential types of crossing methods include: open-cut

crossing method, flume crossing method, dam and pump orossing method, or a horizontal -

directional drill. Ex. DAPL-1, pp. 26-28. The maljorily of waterbody crossings will use the open-
cut method. /d. at 26. In order ta minimize Impacts to water quallly, best managemeant practlces
will be used, including excavating the pipeline trench immediately prior to pipe installation, /d.

82. The harizontal directional drill crossing method will be utilized at water bady cressings or
other areas along the route where it is necessary to avoid a particularly sensitive resource, /d, at
27. The horizontal directional drill method allows for construction across an area without the
excavation of a trench, by drilling a hole significantly below the conventional pipeline depth, and

pulling the pipeline through the pre-drilled hole. /d.

83. Table 17.1-1 of the application identifies the water bodies and wetlands wherein the
horizontal diractional drill method will be used, /d. In addition, Dakota Access identified two

additional water bodies, which' will be horizontal directionally drilled. Tr. at 402-403. The .-
horizontal directional -drill ‘method will be used at five water bodies. of particular sensitivity and-

three wetlands of particular sensitivity, Ex. DAPL-1, p. 27, Tr. at 402-403,

84. Dakota Access routed the project to avold permanent fill in wetlands. Ex. DAPL-1, p. 28. in
addition, aboveground facilities wers sited within upland areas. No permanent loss of wetlands
js anticipated. /d. As with water crossings, temporary impacts to wetlands are limited o the
canstruction phase. Table 17.2-1 summatizes all wetlands within the project area, /d. at 28-29.
The table includes United States Army Corps of Engineers’ jurisdictional wetlands and non-
jurisdictional wetlands. /d. at 28. To avold impacis, Dakota Access will cross three of the
wetlands via horizontal directional drilling. /d. at 27. Where impacts are unavoidable, Dakota
Access will implement best management practices to ensure the wetland s rastored, /d. at 29,

cial Considerations: Im tural Lan

85. Testimony was presentad by and on behalf of some affected landowners who opposed the
construction' of the plpsline. Exs. 11 through 124, Out of 743 tracts of land jdentifisd by Dakota
Access as being within the Project faotprint, the landowners providing testimany own six of the
tracts, Tr. at 1907-1908. The Landowners expressed concerns about the Project's impact on
their fands, including retuming the fand to pre-construction levels, compaction of soll, potential
damage to dralh tle systems, compliance with permit condltlons environmental and safety
issues, and the future development of their property. /d.

86. Row crop agriculture and hay lands will be temporanly disturbed and removed from
production during construction. Agricuiltural production is expected to resume during the growing
season following completion of the pipeline construction. Ex. DAPL-1, p. 43. The Commission
finds that Dakota Access has developsed plans and presented evidence that showed that land
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praoductivity levels and land and soil conditions following pipeline construction can be returned to
pre-disturbance levels. Ex. DAPL-33, pp. 16-17; Ex. DAPL-39, pp.5-10; Tr. at 1881; Ex. DAPL-
5. Plans include its Agricultural Impact Mitigation Plan that Is designed o minimize construction
impacts and restore jand to its pre-construction leveis, and its Stormwater Pollution Prevention
Plan that is designed to minimize the impacts of stormwater runoff during construction activities,
Ex. DAPL-6. In addition to the plans presentad by Dakota Access, the Commission has imposed
a number of conditions to address landowner concerns, See generally Permit Conditlons.

87. To minitize impacts to agricultural vegetation, Dakota Access will segregate topsoil during
construction of the pipsiine. At a minimum, the depth of topsoil to be strippad will be 12 inches,
or actual depth of topsoil if (ess than 12 inches. Ex. DAPL -5, Agricultural Impact Mitigation Plan,
p. 6. Dakota Access will work with individual landowners where topsoil [s in excess of 12 inches.
Tr. at 1875, Dakota Access will strip additional topsoil in areas where the depth of topsoil
exceeds 12 inches, if requested by the landowner. Permit Condition 16(a). Segregated topsoil
will then be returned following backiill of the subsail, ensuring preservation of valuable topsoil
within the construction area. Ex. DAPL-33, p. 17.

88. Functioning drain tile systems are necessary for landowners o maximize crop production on
agricultural land. Dakota Access has plans In place to repair existing drain tile to its pre-
construction condition and maintain the drain file system's functionallty. Tr. at 1878-1878,
DAPL-5, Agricultural Impact Mitigation Plan, pp. 8-10. Dakota Access's plans include specific
methode for the temporary and permanent repalr of drain files, DAPL-5, Agricultural Impact
Mitigation Plan, pp. 8-10. in addition, Dakota Access must repair or replace all damaged and
disturbed drain tile in a manner that maintains the full integrity, function, and original slope of the
- drain tile. Permit Condition 41. Dakota Access is alsp required to make additional repairs or
replacement in the event-any drain tile céases to function properly because of the pipeline

construction or operation. /d.

89. Additional Permit Conditions that further address landowner concerns include; restoration
and revegetation of the land, decompaction of solls; weed control; crop monitoring protocols;
reseeding; keeping landowners informed of the cbligations of Dakota Acceas; preventative
congtruction requirements; and the fiability of Dakota Access for damages. Permit Conditions
16, 41, 486, 47, 48, 49, 50, 51. The Commission has imposed conditions regarding where the
pipeline runs within 500 feet of residences. Permit Condition 28, Dakota Access is llable for afl
damages caused by the construction or operation of the Project, Including the repalr or
replacement of any property damaged or removed, lost productivity, crop loss, livestack loss,
and loss of organic certification. Permit Conditions 46 through 49. The Commission also
addreased concemns regarding compliance by requiring Dakota Access to contract with a third-
party monitor, The third-party monitar will be approved by the Commission and report directly to
the Commission. The third-party monitor will work with Dakota Access’s environmental and
agriculture inspectors and the Publlc Liaison officer to ensure compliance with the conditions of
the parmit and will report on any nan-compliance. Permit Condition 31.

80. Dakota Access has also demonstrated its willingness to work with landowners to address
land development concerns, including making route changés. Tr. at 2080; Ex, DAPL~1 pp. 8-9.
in addition, Dakota Access presented evidence showing how pipelines can co-exist In
developed areas. -Exs, DAPL-51, 52; Tr. at 1943. Other environmental and- safety issues are
addressed in previous findings of fact reiafing to design and construction, operation and

maintenance, and environmental and land use,
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91. Landowners’ jssues regarding easement acqulsition and condemnation procesdings are not
within the jurisdiction of the Commission.

Impacts on Wildiife and Fish

82. The Project does not cross any water bodies categorized as high-quality fisheries within
South Dakota. Ex, DAPL-1, p, 25. A total of thre@ water bodies crossed by the Project are
categorized as low-quality and have warm water fishery classifications. The three warm water
flshery water bodles are Turtle Creek, the James River, and the Blg Sioux River. /d.

93. Dakota Access complled a comprahensive list ¢f all federal and state sensitive, threatened,
and endangered species within the counties crossed by the project. Ex. DAPL- 4, Federal and
State Listed Threatened and Endangered Specles in South Dakota. This list includes the
potential impacts on these species, their habitat requirements, and a determination of effect on
the species. /d. Dakota Access has.consuited with the U.S. Fish and Wildlife Service, the South
Dakota Natural Hetitage Program, and the South Dakota Game, Fish & Parks, Ex, DAPL-33, p.
18, Dakota Access will continue consulting with resource agencies io develop miligative
measures to minimize potential impacts fo any listed species prior to initiating construction. /d.
at 23, Dakota Access will implement any recommendations made. Tr, at 2043-2044, 2168-2168,

94. Dakota Access and the U.S Fish and Wildlife Service Identified potential effects on one
listad aquatic species, the Topeka Shiner. Ex. DAPL-33, p. 23. Dakota Actess will cross water
bodies where the Topeka Shiner has been identifizd as a potentially impacted species. As a
result, Dakota Access will utilize the horizontal directional drill crossing method for some of
these water bodies. Open cut crossings will be done in accordance with the biological opinion
issued by U.S. Fish and Wildlife Service. Ex. DAPL-33, p. 23; Ex. DAPL-38, p. 4-5. Dakota
Access will consult with the U.S. Fish and Wildlife Service and follow all recommendations

made by the U.8, Fish andg Wildlife S8ervice. Tr. at 2168-2169.

Impact on Cu oure

95. Dakota Access conducted a thoraugh cultural resource survey along the proposed Project
route, excapt for areas that Dakota Access has not yet received survey permission. Tr. at 2151-
2152, Exs. DAPL-45 through 48. Dakota Accass also prepared an unanticipated discovery plan
that addresses proper handling of cultural resources, human remains, paleontological
resources, and funerary objects unearthed in the excavation and conhstruction process. Ex.

DAPL-8.

B6. The entirety of the routs, with the exception of 12 tracts to which Dakota Access has not
received survey permissicn, has been surveyed for cultural resources. Tr. at 21512152, Dakota
Access shall survey the remaining tracts when it has permission. All aboveground facilities have
also been survayed, indluding the pump station, the main line vaives, the launchers/recaivers,
as well as all access roads currently identified. Tr. at 2152. As contractor yards and any

additional roads are identified, they will also be surveyed. /d.

97. South Dakota law requires a survey that includes identification of ali previously identified
cultural resources llsted on the registry of historic places, See SDCL 1-18A-11.1. In"additioni to
surveying these previously identified cullural resources, Dakota Access also (dentified areas
sligible for inclusion on the Registry for Netional Historic Places. Tr. at 2165. The South Dakota
State Historic Preservation Office (SHPO) rsviewed the cultural resource surveys and
unanticipated discovery plan. Tr. at 741. Dakota Access responded 1o concerns expressed by
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SHPO. Paige Olson, review compliance coordinatar for SHPQ, stated that the concems she had
raised had been addressed. Tr. at 744, 753.

98, Section 106 of the National Historic Preservation Act requires federal agencies to take into
account the effects of their undertakings on historic properties, 36 USC 800.1(a). The United
States Army Corp. of Engineers s currently in the pracass of compiying with its Section 108
obligations. Tr, at 2177-2178. This process Includes consulting with Indian trlbes. Ex. Staff-6, p.
8. The atate process does not provide for consulting with indian tribes. /d.

£8. Through cross-examination, Rogebud Sioux Tribe asked questions about certaln areas on
the Leval M Cultural Resource survey maps Tr. at 815-832 (conf.) Areas of particular sensitivity
as identified by the Rosebud Sloux Tribe were elther avoided in pipeline routing, or avoided
thraugh horizontal directional drill methods. Tr, at 2154-2165.

Other Soclal and Economig Facfors

100. Other potential social and economic impacts of the Project were assessed. The
Commission finds that a review of these impacts shows that the Project will not substantially
impalr the health, safety or welfare of the inhabitants ¢r pose an unacceptable threat of serious
injury to the social or economic conditions of inhabitants.- The project will bring jobs, both
temporary and permanent, to the State of South Dakota, and specifically to the areas of
construction and operation, Ex. DAPL-30, p. 13, Although some of the numbers related to jobs
were subject to varying interpretations, the Commission finds that these were not deliberate
misstatements of material facts. The potential impatts that were assessed inciuded impacts on
commercial and industrial sectors, housing, land values, labor market, heaith facilities, energy,
sewage and water; solid waste managernent facilities, fire protection, law enforcement,
recreational facilities, schools, tranaportation faciliies, and other community and government
facilitles. Ex. DAPL-30, pp. 12-18, Ex. DAPL-1, pp. 37-42. Regarding concemns related to the
increased numbar of workers in the area, Dakota Access wlll rely on existing governmental and
public services and, to the extent additional resources are neaded, Dakota Access will require
its contractor to provide the additional resources, such as security and madical services, Ex.

Staff-1, Ex. A, p. 41.

101, Dakota Access will pay property taxes to local governments on an annual basls, Ex. DAPL-
1, p. 42. An increase In assessed, taxable valuation for school districts is a positive
development. In addition, Dakota Access will pay sales, use, gross receipts, and lodging taxes.

Id.
9 ol th

102. An applicant for a permlt is required to show that its proposed facility will not unduly
interfere with the orderly development of the region with due consideration having been given
the visws of governing badies of affacted local units of gavernment. The Commission finds the
facility will not unduly interfere with the orderly devalopment of the region. Dakota Access has
acquired almost B0% of easements for the area in South Dakota, Tr. at 2077-2078. Although
some cities and counties were intervenors in this proceeding, no testimony was presented by
any city or counly opposing the Project. Dakota Access had numerous mestings - with
govemmental officials regarding the Project. Tr. at 1944, Dakota Access met with the cities of
Sloux Falis, Tea, and Harrlsburg and made route changes that were dasigned to avoid certain
future development areas. Tr. at 181-182; see a/so Ex, Clty of Sioux Falls-A, Dakota Access
Pipeline/Municipal Growth Areas, The City of Sioux Falls did not present testimony at the
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hearing, and, during the hearing, it entered into a Stipulation with Dakota Access ragarding its
landfill, including findings of fact approved by the Commission. See Findings of Fact 107-114.

103. Dakota Access's witness Joey Mahmoud explained that when considering the plpeline
route, one goal was to minimize the environmental footprinf. By Increasing the length of a
plpeline, there are additional impacts, including landowner impacts, Impacts to wetlands,
impacts to endangered spacies, and other riske associated with a longer pipsline. Tr. at 2114.
Moving the pipeline away from onhe community means that that the pipeline Is moving closer to
another community resulting in a transference of impacts. Tr. at 2118,

104, In addition, Dakota Access presented evidence that pipelines are compatible with
developed and developable areas. Exs. DAPL-51, 52, Tr. at 386-387, 1843, One of the maps
showed the pipeline infrastructure in the Sioux Falls area. Ex. DAPL-562. °

105. The Commission finds that neither the Yankton Slatix Tribe nor the Rosebud Sioux Tribe is
an affected local unit of government. The Commiuasion finds that neither reservation is near
enough to the Project footprint to be considered an affected local unit of government.

Enylronmental Assegsment

108. On September 29, 2015, the Yankton Sioux Tribe, the Rosebud Sioux Tribe, Indigenous
Environmental Network, and Dakota Rural Action filed a Joint Motlon to Stay Proceedings for
Preparation of an Environmental Impact Statement. The Yankfon Sioux Tribe, the Rosebud
Sioux Tribe, Indigenous Environmental Network, and Dakota Rural Action requested a stay of

these prooeedmgs “for a reasonable time, to allow for the preparation of an environmental .

impact statement’ (EIS) on the Dakota Access Pipsline revised application." Individual
Intervenors, represented by Glenn Boomsma joined in the motion. The Commission denied the
motion for a stay. The mation was made the day the hearing began. Pursuant to. SDCL chapter
49-41B and ARSD chapter 20:10:22, an applicant is required to provide a detailed
environmental assessment. Following the hearing, and based on the evidence received, the
Commission finds that the environmental assessment conducted in this procseding satisfactorily
addressed environmental impacts and that the preparation of an environmental impact
statement pursuant te SDCL chapter 34A-P Is unnecessary.

m- Rnglongl §anlhy Landﬁl

107. The City of Sioux Falls is the owner of real property located in the southeast quarter of (SE
Y4) of Section 34-TIO1N-R51W of the 5th P.M., Minnehaha County, South Dakota. This property

.is approximately five miles west of the Sloux Falls City limits and.is outside the City Growth
Area. This real property Is used for the Sloux Falls Regional Sanitary Landfill (Landfili).

108 The Dakota Access proposed route lies parallel along the west boundary of the Landfifl.

108. The Landfill Is designed so cells {(excavated areas for deposit of solid waste) are set back

into Landfill property at least 300 feet. The Landfill uses the area within the 300 feet as a buffer.

with trees and other vegetation, storage of materials and equipment,-and-for-routine. purposes
associated with a landfill, including regulatory items such as groundwater monitoring and
inspactions as required ar allowed by the South Dakota Department of Environment and Natural
Resources (DENR) or the United States Environmental Protection Agency.

[
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110. The cell design and houndaries have been incarporated into the landfill perenit granted by
the South Dakota Department of Environment and Natural Resources (DENR). Under the
DENR permit, the City is nof allowed to excavate land and dispose of waste within the-300 foot
area. Due to the distanca between the cells and this proposed pipeline, the excavation and use
of the Landiill cells would net disturb the Dakota Access pipeline and the installation of the
Dakota Access pipsline would not disturh the Landfill cells.

111. Sioux Falls has Installed a system of groundwater monitoring wells to monitor whether
municipal solld waste leachate Is migrating into the groundwater. This Includes an upgradient
well on the northwest edge of the jandfill site to serve as a baseline for groundwater quality. This
monitoring site Is located betwaen the Landfili cells and the proposed Dakota Access pipefine, If
petroleum or oil (under some unforeseen event) were to migrate into the groundwater in this
area, the groundwater monitoring well could show the presence of patroleum. The function of
monitoring wells is to detect contaminants and provide for corrective action as soon as possible.

112, Sioux Falls has a Landfll gas pipeline system used for gathering gas generated by the
landfill and transporting it off site to an ethanol plant south of the landfill,

113. There are trees and a chain link fence near the west boundary of the Sioux Falls Landfill
within the 300 foot area.

114. Sloux Falls does not objection to the siting of the Dakota Access pipeline along the west
side of the Landfll, as presently proposed, so long as the Dakota Access pipsline is installad

safely at appropriate depths and locations relative to the existing and future Landfili features and -

fixtures, and doss not damage the Landfill properly and, further, Is constructed and operated in
accordance with 48 CFR Part 185.and any other applicable permittirig requirements.

Genoral

115, An application may be denied, retumed, or amended, at the discretion of the Commission,
for failure to file an appiication generally in the form and content required by SDCL chapter 49-
41B and ARSD chapter 20:10:22, SDCL 48-41B-13(2). The Commission finds that Dakota

Access filed its application generally in the form ant content required by SDCL chapter 49-41B.

and ARSD chapter 20:10:22. The Commission notes that the aupplementation of an application
with additional information is common, Ex. Staff-1, p. 5,

116. An application may be denied, retumed, or amended, at the discretion of the Commission,
if there are any deliberate misstatements of material facts in the application or In accompanying
statements or studies. SDCL 49-41B-13(1). The Commission finds that the application and its
accompanying statements and studies dld not contain any deliberate miestataments of material

facts.

117. The Commission finds that the Pemnit Conditions attached hereio as Exhibit A and
incorporated herein by reference are supparted by the record, are reasonable and will help

ensure that the Project will meet the standards established for approval of @ construction permit

for the Project set forth In SDCL 49-41B-22 and should be adopted

118. The Commission finds that the Project, if constructed in accordance wnth the terms and
conditions of this decisfon, will comply with all applicable laws and rules, including all
requirements of SDCL chapter 48-41B and chapter ARSD 20:10:22,
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119, The Commisalon finds that the Projsct, if constructed in accordance with the terms and
conditions of this decislon, will not pose an unacceptable threat of serious injury to the
snviranment nor to the soclal and economic conditions of inhabitants or expected inhabitants in

the siting area.

120. The Commission finds that the Project, if constructed in accordance with the terms and
conditions of this decision, will not substantially impair the health, safety or welfare of the
inhabitanta in the siting area,

121, The Commission finds that the Projact, If consiructed in accordanca with the terms and
conditions of this dacislon, will not unduly interfere with the orderly development of the reglon
with due consideration having been given the views of governing bodies of affected Jocal units

of government. .

122. The Commission finds that a permit to construct the Project should be granted subject to
the Conditions set forth in Exhibit A.

123. To the extent that any Conciusion of Law set forth below is mare appropriately a finding of
fact, that Conclusion of Law Is incorporated by refersnce as a Finding of Fact.

Based on the foregaing Findings of Fact, the Commission hereby makes the following:

1. The Commission has jurisdiction over the subject matter and parties to this proceeding
pursuant o SDCL chapter 48-41B and ARSD chapter 20:10:22. Subject to the findings made on
the four elements of proof undsr SDCL 49-41B-22, the Commission has authority to grant, deny,
or grant upon reasonable tarms, conditions or modificatlons, a permnit for the construction,
operation, and maintenance of the Dakota Access Pipeline.

2. The Dakota Access Pipeline Project Is a transmisaion facility as defined In SDCL 48-418-2.1,

3. Applicant's permit application, as amended and supplemented through the proceedings in
this matter, complies with the applicable requirements of SDCL chapter 49-41B and ARSD
chapter 20:10:22. The Commission finds that Dakota Access flled its application generally In the
form and content required by SDCL chapter 49-41B and ARSD chapter 20:10:22,

4. The Commission finds there was no showing that there are any deliberate mlsstataments of
material facts in the application or in accompanying statements or studies.

5. The project does not invalve federal agency action. As a result, the National Environmental
Palicy Act (NEPA) does not require preparation of an envlronmenial assessment or

environmental impact statement.
6. State law does hot raquire preparation of an environmental lmpact statement. SDCL 34A-9-2. :
The Commission finds that the application and permitting requirements under SDCL chapter 49-

41B,-and ARSD chapter 20:10:22. are sufficient for the Commission to review the environmental
impacts of the Project and that an environmental impact statement pursuant to SDCL chapter

34A-9 is not necessary.
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7. SDCL 49-41B-1 provides in part that “{tjhe Legislature also finds that by assuming permit
authority, that the state must also ensure that these facllities are constructed in an orderly and
timely manner so that the energy requirements of the people of the siate are fulfiiled.” The
Commission finds that this language is directed toward ensuring that the permit process is

conducted in a timely manner.

B. The Project, if constructed in accordance with “the terms and conditions of this decision, will
comply with all applicable laws and rules, including all requirements of SDCL chapter 48418

and ARSD chapter 20:10:22,

9. The Project, if constructed in accordarf&; with the terms and conditions of this decision, will
not pose an unacceptable threat of serious injury to the environment nor to the soclal and
economic conditions of inhabitants or expected inhabitants in the siting area.

10. The Project, if constructed in accordance with the terms and conditions of this decision, will
not substantially impair the healith, safety or welfare of the inhabitants in the siting area.

11. The Project, If constructed In accordance with the terms and conditions of this decigion, will
not unduly interfere with the orderly development of the reglon with due consideration having
been given the views of governing bodies of affected local units of govemment,

12. The Commission has no autharity over condemnatlon or eminent domain. SDCL 21-35-1
requires that these Issues be brought before the cirouit court.

13, Neither the- Rosebud Sicux Tribe nor the Yanlkton Sioux Tribe is an affected local unit of
govemment.

14. Native American Tribes do not have adjudicated private property land rights to any of the
property crossed by the Projact. The Commissjon doss not have jurfediction to adjudicate any

land rights claims,

15. The standard of proof is by the preponderance of evidence. The Applicant has met its
burden of proof pursuant to SDCL 48-41B-22 and Is entitied te a permit as provided in SDCL

49-418-24,

18. The Commission has authorily to revoke or suspend any pemmit granted under the South
Dakota Energy Facility Permit Act for failure to comply with the terms and conditions of the
permit pursuant to SDCL 48-41B-33 and must approve any transfer of the permit granted by this

Order pursuant to SDCL 49-41B-29. ‘ N

17. To the exient that any of the Findings of Fact in this decision are determined to be
conclusions of law or mixed findings of fact and conclusions of law, the same are incorporated
hereln by this reference as a Conclusion of Law as If get forth in full herein,

18. PHMSA is delegated exclusive authority over the establishment and enforcement of safety-
orientated design and operational standards for hazardous matanals plpelines. 48 usc.

60101, et seq.

18. SDCL 498-41B-36 explicity states that SDCL chapier 49-418 is not “a delegation to the
commission of the authority to route a fransmission facility....” The Commission aceordingly
concludes that it Jacks authority () to compal the Applicant to select an altemative route or (i) to
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base its dacision on whether te grant or deny a pennit for a proposed facility on whether the
selected routs s the route the Commission might itself selact.

20. The Commission concludes that it needs no other informetion to assess the impact of the
proposed facllity or to determine if Dakota Access has met its burden of proof.

21. The Commission concludes that the Application and all required filings have been filed with -
the Commission in conformity with South Dakota law and that all procedural requirements under
South Dakota law, including public hearing requirements, have been met,

22. The Commission concludes that it possesses the authority under SDCL 49-41B-24 to
impose conditions on the construction, operation and maintenance of the Project, that the
Conditions set forth in Exhibit A are supported by the record, are reasonable and will help
ensure that the Project will meet the standards establishad for approval of a construction permit
for the Project set forth in SDCL 48-41B-22 and that the Permit Conditions are hereby adopted.

It is therefore

. ORDERED, that a permit to construct the Dakola Access Project is granted to Dakota
Access LLC, subject to the Conditions set forth in Exhibit A,

NOTICE OF ENTRY AND OF RIGHT TO APPEAL

PLEASE TAKE NOTICE that this Final Decisionh and Order was duly issued and entered on the

sy of December, 2015. Pursuant to SDCL 1-28-32, this Final Decision and Order will take
effect 10 days after the.dale of receipt or failure to accept delivery of the decision by the parties.
Pursuant to ARSD 20:10:01:30.01, an application for a rehearing or reconsideration may be
made by filing a written petition with the Commission within 30 days from the date of issuance of
this Final Decision and Order; Notice of Entry. Pursuant to SDCL 1-26-31, the parties have the
right to appeal this Final Deciaion and Order to the appropriate Circuit Court by serving notice of
appeal of this decision to the circuit court within thirty (30) days efter the date of ssrvice of this

Notice of Decigion.
Dated at Plerre, South Dakata, this ‘ ! , Eday of December, 2015.

fle

Dato_j :’* /f[’/f

(OFFICIAL SEAL)

| cxrmricate or sevice {  BYORDEROF THE COMMISSION:

The undersigned hemby certifies that this
documant has bsen served today upon all partles
of ecory In this docket, as Jisted on the docket |
saryica list, olectronlcally or by mnll.

THRIS NELSON; Charrman

s cﬁiﬂiasioner (dissenting)

«RICHARD‘L" SATTGAST ':'Ac'ting Commissioner
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Exhibit A
PERMIT CONDITIONS

1. Compllance with Laws, Regulatlnné,‘i’ermlté. Standards, ant Commitments

1. Dakota Access shall comply with all applicable laws and regulations In its construction and operation of the |

Project. These Jaws and regulations include, but are not necessarily iimited to; the federal Hazardous Ligquld P
Pipeline Safety Act of 1979 and Pipeline Safety Impravement Act of 2002, as amended by the Pipeline Inspection,
Protection, Enforcement, and Safety Act of 2006, and the various other pipeline safety statutes codifled at 49 P
U.S.C. § 60101 et seq. (collectively, the "PSA"); the regulations of the United States Department of Transportation e
Implementing the PSA, particularly 49 C.F.R. Parts 194 anil 195; temporary permits for use of public water for P
construction, testing or drilling purposes, SDCL 46-5-40.1 and ARSD 74:02:01:32 through 74:02:01:34,02 and f
‘temporary discharges to waters of the state; SDCL 34A-2-36 and ARSD Chapters 74:52:01 through 74:52:11,
specifically, ARSD § 74:52:02:46 and the General Permit {ssued thereunder covering temporary discharges of

water from construction dewatering and hydrostatic testing.

2. Dakota Access shall obtaln and shall thereafter comply with all applicable fedetal, state, and local permits,
including but not limited to: Clean Water Act § 404 and Riversand Harbors Act Section 10 Permits; General Permit
for Temporary. Discharges and federal, state, and local highway and road encroachment permits. Any of such
permits not previously filed with the Commission shall be filed with the Commission upon their Issuance. To the
extent that any law, regulation, requirement, condition, or permit applicable to the portion of the pipeling In this
state dIffers from the requirements of these Conditions, the more stringent shall apply.

3. The permit granted by this Order shall not be transferable without the approval of the Commission pursuant to 5
SDCL 49-41B-29, ‘ Dl
4. Dakota Access shall undertake and complete all of the actions that it and its affiliated entities committed to L

undertake and complete in Its Application as amended, In its testimony and exhibits.received in evidence at the
hearing, and in Its responses to data requests received in evidence at the hearing.

il. Reporting and Relationships

5, The most recent and accurate depiction of the Project route and facility locatlons is found on the maps In
Exhibit DAPL-2, The Application filed by Dakota Access with the Commission indicates Dakata Access will continue
to develop route adjustments throughout the pre-construction design phase., These route adjustments will
accommodate envirahmental features identified during surveys, property-specific Issues, and civil survey
information. Dakota Access shall do the following as it pertains to routing:

a) File new aerial route maps that incorporate any route adjustments prior to oonsrrui:tion.

b) Notify the Commission and all affected landowners, utilities and local gavernmental units as soon as
practicable If material deviations are proposed to the route and afford the Commission the opportunity to
review and approve such modifications.

. . i .
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¢} Notify affected landowners of any change in the route on thelr land.

d) Upon completion of the pre-construction route, Dakota Access shall file maps with the Commission
depicting the final preconstruction route, ‘\

e) At the conclusion of construction, Dakota Access shall file detalled maps with the Commission depicting ;
the final as-built focation of the Project facllitles. :

6. Dakota Access shall pravide a public lialson officer, appraved by the Commission, to facilitate the exchange of Pl
Information between Dakota Access, including its contractors, and landowners, local communities, and residents P
and to facilitate prompt resolution of complaints and problems that may develop for landowners, local i
communities, and resldents as a result of the Project. Dakota Access shall file with the Commission its proposed :
public liaison officer's credentials for approval by the Commission prior to the commencement of construction.
After the public liaison officer has been approved hy thi Cammission, the public liaison officer may not be
removed by Dakota Access without the approval of the Commission, The public liaisan officer shall be afforded
immediate access to Dakota Access's on-site project manager, Its executive project manhager, and to contractars'
on-site managers and shall be available at all times to the Staff via moblle phone to respond to complaints and
concerns communicated to the Staff by concerned landowners and others. Dakota Access shall also Implement
and keep an updated web site covering the planning and implementation of construction and commencement of
operations In this state as an informational medium for the publilc. As soon as the Dakota Access's public lialson :
officer has been appointed and approved, Dakota Access shall pmﬁd&eanﬁe&infamation‘fom"rfheﬂo—aiwﬂ— :
landowners crossed by the Project and to law enforcement agencies and local gavernments in the vicinity of the o
Project. The public liaison officer's contact information shall be provided to landowners in each subsequent
written communication with them. [f the Commission determines that the public llaison offlcer has not been
adequately performing the duties set forth for the position in this Order, the Commission may, upon notice to
Dakota Access and the public lisison officer, take action to ramove the public liaison officer.

7. Dakota Access shall submit quarterly progress reports to the Commission that summarize the status of land
acquisition and route finalization, the status of construction, the status of environmental contro activities,
including permitting status and Facility Response Plan and Integrity Management Plan development, and any 2 ,
other plan required pursuant to PHMSA regulations, the implementation of the other measures required by these P
conditions, and the overall percent of physical completion of the project and design changes of a substantive
nature. Each report shall include a summary of consuitations with the South Dakota Department of Environment
and Natural Resources (SDDENR) and other agencles concerning the Issuance of permits, The reports shall list
dates, names, and the results of each contact and the company's progress in implementing prescribed
construction, land restoration, environmental protection, emergency response and integrity management ,
regulations, plans, and standards. The first report shall be due for the period ending March 31, 2016. The reparts ch 5
shall be filed within 31 days after the end of each quarterly peried and shall continue until the project Is fully ol
operational. Once known, Dakota Access shall inform the Commission of the date construction will commence,

8. Continuing until landowner reclamation is complete, Dakota Access's publlc llalson officer shall report quarterly
to the Commission on the status of the Project from his/har independent vantage point. The report shall detall
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problems encountered and complaints recelved. The llaison officer shall collect all reports generated per
Condition 13 and provide them to the Commission or Commission Staff upon request.

For the period of three years following completion of construction, Dakota Access shall report to the Commission
annually on the status of road repairs, road reconstruction, and any problems or Issues occurring during the

course of the year.

9, Not later than two months prior to construction, Dakota Access shall commence a program of contacts with
state, county, and municipal emergency response, law enforcement, and highway, road, and other infrastructure
management agencles serving the Project area In order to educate such agencles concerning the planned
construction schedule and the measures that such agencles should begln taking ta prepare for construction

Iimpacts and the commencement of project operations,

10. Dakota Access shall conduct a preconstruction conference prior to the commencement of construction to
ensure that Dakota Access, and lts contractors, fully understand the conditions set forth In this order, At a
minimum, the conference shall include a Dakota Access representative, Dakata Access’s construction supervisor,

and Commission Staif,

lif. Construction

11, Except as otherwise provided in the conditlons of this Order and Permit, Dakota Access shall comply with all
mitigation measures set forth In the Stormwater Poljution Prevention Plan, and Appendices, Agricultural Impact
Mitigation Plan, Horizontal Directional Drill Contingency Plan, and Blast Plan as set forth in DAPL-5. If
modifications to a plan are made by Dakota Access as It refines its construction plans or are required by any
federal or state agency, the plan as so modifled shall be filed with the Commission and shall be complied with by

Dakota Access.

12. The probability of Dakota Access encountering karst features Is low. However, if volds or other signs of karst
topography are found during construction, Dakata Access shall conduct further site-specific evaluations by a
qualified geologist or geotechnical engineer to provide input on mitlgation measures. Dakota Access shall
complete site-specific mitigation measuras on a case by case basls for each karst feature encountered during
construction, Any site specific mitigation plans completed for a karst feature shall be submitted to the

Commission for review.

13, Dakota Access shall record and keep the following information: (I) landowner concerns ar requests which
differ from the Agricultural impact Mitigation Plan, (11) an indication of how Dakota Access rasponded to any such
landowner requests, (lli) environmental compliance conceins with regard to the Commission order ar other law,

rule, or regulation, (iv) unique reclamation activities based on landowner request or field factors such as
problematic solls, large weed plots, or other such unanticipated conditions, {v) any action items as ordered,

directed, or recommended by the environmental inspectar.

14, Dakota Access will coordinate all utility crossings in good faith with existing operators and wfﬂ follow all One
Call Procedures.

[ e e I N
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15. Prior to construction, Dakota Access shail consuit with the South Dakota Department of Agriculture, the
Natural Resources Conservation Service (NRCS), and local county officials to develop specific plans for the
following: proper seed mix for pasture areas, Identification of areas of noxious weed concern, and to develop
controf methods for those areas of noxious weed concern, Dakota Access shall conduct analytical soil probing
and/or soil boring and analysis In areas of particularly sensitive soils where reclamation potentkl is low. Dakots
Access shall Identify soils for which afternative handling methods are recommended. Dakota Access. shall
adequately ‘identify and plan for areas susceptlble to eroslon and any areas with low reclamation potential.
- Records regarding’ these analyses, ldentifications, and plans shall be recorded and made avallable to the

' Commlsslon and the affected property owner tipon request.

. 16. Dakota Access shall provide each landowner with an’ explanation regarding trenching and topsoil and
subsoli/rock- removal, segregation, and restoration methnd options for the landowner's property, a written
explanation of the option for complete topsoil segregation, a topy of the Agricultural Impact Mitigation Plan, and
a copy of the Order and Conditions, Dakota Access shall follow the landowner’s selected preferences as
- documented on any written agreements with the landownear, as modified by any subsequent amendments, or by
other written agreements. Dakota Access shall take the fnllowmg steps to mrtlgate reclamation challenges and

Bssure proper reclamation,occurs:

'a‘) Dakota Access shall se pérate and segregate topsoll from subsoi] in all. areas where excavation occurs,
as provided In the Agricultural Impact Mitigation Plan. Jf It is discovered during excavation that the topsoll
depth is greater than 12 inches, Dakota Access shall infarm the landowner of the actual depth of topsoil
and afford the landowner the options of elther stripping the entire depth of the topsoil or the 12 inches

" 85 set forth in the Agricultural Impact Mitigation Plan.
h) Dakota Access shall repalr any damage to property that results fram construction activities.

" q) Dakota Access shall restore all areas disturbed by, construction to their preconstructron condltlon,-
" Including thelr original preconstructlon topsall, vegetation, elevation, and contour, or as close theretoas -
Is feasible, except as Is'otherwise agreed ta.by the landowner in wrltmg.

.d) Except where practrcably infeasible, final grading and topsoil replacement and installation of
permanent erosion control structures shall be completed in non-residential areas within 20 days after
backfilling the trench.’In the event that seasonal or other weather conditions, extenuating clrcumstances,

" or unforeseen developments beyond Dakota Access’ conlrol causé delay, temporary erosion controls shall
be, malntained until, conditions allow completlon of cleanup and reclamatlon, In the event Dakota Access
cannot comply wlth the 20-day time frame as provlded in this Condltlon, Dakota Access shall give notice
of such.fact to all aﬁectecl landowners, and suth nohce shall Include-&n estimate of when. such.restoration

“Is expected to be completed
e} Dakota. Access ‘shall draft spacific crop mo nitoring protocols for agricultural-lands. If requested by the

landowner, Dakota Access shall provide’ an independent crop monitor to conduct yield testing and/or .
such other measurem'ents of productivity as the independent crop monitor shall deem appropriate, The .

.
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independent monitor shall be a qualified agronomlst, rangeland speciallst, or otherwise qualified with
‘raspect to the specles to be'testored. The protacols shall be filed with the Commission and shall be
evaluated for adequacy in response to a complamt or otherwise, If the landowner foregoes the
‘opportunity to use the independent crop monitor provided by Dakota AccEss, the landowner retains the
right to use'an independent crop monitor of the Jandowner’s choosing and at the landowner’s own cost.

f) Dakota Access shall work closely with landowners, NRCS, and county governments in planning for
noxious weed oontrol tandowner permlsslon shall be obtalned before the application of herblcldes

g) Throughout the construction duration, Dakota Access sball employ weed control measures as soon as
reasonably practical and immediately when noxious weeds are’ observed to mltrgate weeds on the
temporary soll piles and within-the construction.right-of-way, To Implement this additional weed control
mitigation, the environmental inspactor or agricultural inspector'should be capable of identifying multiple

species of weeds at a number of life stages, and be able to recommend and implement weed control -

measures early enough In the life cycle of the weed species In question to minimize or prevent the plant
from setting seeds;

h} Sectlon 6n of the Agrlcultural Impact Mitigation Plan regarding wet conditions shall apply to improved
hayand and pasture Jands in addition ta crop lands.

.1} The size, density, and"dlstributlon o} rock within the construction right-of-way following reclamation .

shall be srmrlar to adjacent undisturbed areas. Dakota Access:shall treat rock that cannot be backfllled

within or below the-level of the natural rock profile as construction debrls and remove it for d)sposal ‘

" offsite except when the landowner agrees to the placement of the rock on the landownar’s property in
wrltlng. In such case. the rock shall be placed In accordance with the lahdowner's directions.

. ]) Dakota Access shall employ adequate measures to de-compatt subsoll as provlded in its Agrlcultural
. Impact Mitigation Plan, Dakota. Access shall conduct compactiop testing of areas on and off the
. construction’ right-of-way, using a penetrometer or other equivalent measuring devlce _to provide an

. adequate means of determining whether such measures have reduced compaction to levels similar to

adjacerit sections of cropland undisturbed by construction. Topsoil shali be de-compacted if requested by

the landowner

k) ‘Dakata Access shall monltor and také apprapriate mitigative actions as necessary to address sallnlty
issues when dewatering the trench, and field conductivity and/or other appropriate constituent analyses *
- .shall be performed prior.to disposal of trench water in areas where salinity -may be expected. Dakata
Atcess shall notify landowners prior.to any discharge ‘of saline water on their lands or of any spills of

hazardous materials on therr lands of one pint or more or of any lesser volume whlch is required by any ¥

federal, state, or local law ar regulation or product license or label to be reported to a state or federal .
agency, manufacturer, or manufacturer's representative.

b} Dakota Access shall follow the Stormwater Pollution Prevention Plan. On site modlﬂcatrons shall be
appraved by the envlmnmental inspectdr, documented by the lnspector. and filad with the Commlsslon i
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base ils dacision on whether ta grant or deny a permit for a proposed facmty on whether the
selected route is the route the Commission might itself select.

20. The Commission concludes that it needs no ather information to assess the impact of the
proposed facllity or to defermine if Dakota Access fvas met its burden of proof,

21. The Commission concludes that the Application and all required fllinga i;ave baen filed with
the Commission In conformity with South Dakota law snd that all procedural requirements under
South Dakota law, including public hearing requiremeris, have been met,

22, The Commission concludes that it possesses the authority under SDCL 48-41B-24 to
impose conditions on the construction, operation and maintenance of the Project, that the
Canditions set forth In Exhibit A are supporied. by the record, are reasonable and will help
ensure that the Project will. mest ftie standsirds established for approval of a construction permit
for the Project set forth in SDCL 48-41B-22 antd-that the Permit Conditions are hereby adopted.

It is therefore

. ORDERED, that a parmit to construct the Dakola Access Project is granted to Dakota
Access LLC, subject to the Conditions set forth in Exhlbit A.

NOTICE OF ENTRY AND O RIGHT TO APPEAL

PLEASE TAKE NOTICE that this Final Decision and Order was duly issued and entered on the
L@l‘g;y of December, 2015. Pursuant to SDCL 1-28-32, this Final Decigion and Order will take
effect 10 days after the.date of receipt or failure to accept delivery of the decision by the parties. :
Pursuant to ARSD 20:10:01:30.01, an application for a rehearing or reconsideration may be
made by filing a written petition with the Commiasion within 30 days from the date of issuancs of
this Final Decision and Order; Notlce of Entry. Pursuant to SDCL 1-26-31, the parties have the
right fo appeal this Final Decislon and Order to the appropriate Clrcuit Court by serving notice of
appeal of this decision to the circuit court within thirty (30) days efter the date of gervice of this

Notica of Decision.
Dated at Plerre, South Dakéta, this ‘ i ’ z_\day of December, 2015.

H CERTIFICATE OF SERVICE BY ORDER OF THE COMMISSION:

The undorsigned hareby cerilfies thet this
dogument has baen served today upon all panies
of recard In this docket, as listed on the docket §
sarvioalist, Mauronlnallyorby mall, :

x Dato;_/?* /ﬁ”/\‘i

(OFFICIAL SEAL)
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m) Dakota Access shall apply mulch when reasonably requested by Iandowners and also wherever
necessary following seeding to stablllze the soil surface and to reduce wind and water eros!on

" n).Dakota Access shall reseed all impacted vegetated land, excluding -commodity or row crops. This is
intended to inciude, but Is rot limited to a reseeding of all pasture, hay, and native species areas with
comparable seed or native speci#s mix to be approved by landowner, In writing, Cropland shall be seeded
with cover crops cansistent with the Agricultural Impact Mitlgation Plan. Dakota Access shall actlvely '

“monitor revegetatlon onall dnsturbed areas for at Ieast two years

_ o) Dakota Access shall coordinate _with landowners regarding their desires to protect cattle, shall
implement 'piotective measures as are reasonably requested-by the landowner, and shall adequately Do P

¢ompensate the landowner for any loss. i

p) Prior to cqmmeqéing construction, Dakota Access shall file with the Commiission a confidential list of
property owners crossed by the pipeline anid update this list if route changes during construction resuit in

property owner changes.

s

. ) Dakota Access shall and shall causé Its contractor to, equip each, of its vehmles used In pre-_ .
construction or construction activities, including off road vehicles, with'a hand held fire extmgmsher, '
portable compact shovel, and communication device such as a cell phone, in areas with coverage ara
radio capable of achieving prompt communicatlon with Dakota Access's fire suppression resources and . | -

emergency services.

r) Temporary sediment barrlers shall remain ip place until the permanent revegetatfbn coverage has
reached a 'nii.nimum. of 70 percent cover as compared to similar cover In an adjacent area that. is
undlsturbed by construction. This Includes a comparative presence of noxlous specles such that the ERT
presince of noxious species shall not be more dominant on the revegetated area when compared. to the Sk

* adjacent undisturbed lands.
17. Dakota Access shall impiement the following sediment control practices:

" a) Dakota Access shall use floating sediment curtains to maintain sediments within the construction right-
of-way in open waterbodies with no or low flow when the depth of non-flowing water exceeds the height
-of straw bales or silt fence lnstallatioq In such situations the floating sediment curtains shall be instailed
as a substitute for straw. bales or slit fence along the edge or edges of each side of the coristruction-right-

‘ of-way that is underwater at a depth greater than the top,ofa straw’ ‘bale or silt fence.

b) Dakota Access shafl install sediment barriers in the vicinity of delineatéd wetlands and water bodies as )
outlined in the SWPPP regardless of the presence of flowlng or standing water at the time - of

construction: . 3

‘*

c) Dakota Access should consult with South Daketa Game, Fish and Parks (SDGFP) to avold construction
near water bodies during fish spawning penods in which in-stream construction activities should be
avoided to limit Impacts on specific fisherles, if any, wnth commercial of recreational impo rtance

bt bp— g e —y
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18. Dakota Access shall comply’ wlth the following condltions regardmg constructlon across or near wetlands,
.water bodles, and riparian areas:

a) Unless a wetland is actively cultivated or rotated cropland or unless site specific conditions require

utilization of Dakota Access's proposed 85 foot width and the landowner has agreed to such greater

width, the width of the construction right-of-way shail be limited to'75 feet in non-cultivated wetlands,
unless a different width is approved ot required by the United States Army Corps of Engineers.

b) Unless a wetiand Is actively cultivated or rotated cropland, extra work areas shall be located at least 50

feet away from wetland boundaries except where site-specific conditions render a 50-foot setback
‘Infeasible. Extra work areas near water bodies shall be located at least 50 feet from the water's e&ge,

except whére the adjacent upland consists of actively cultivated or rotated cropland of other disturbed

land or where site-specific conditions render a 50-foot setback Infeasible..Clearing of vegetation between
. extra work space areas and the water's edge shall be imited to the construction right-of-way.

o <) Water. body crossing spoil, including upland spoil from crossings of streams up to 30 feet in width, shall
e stored In the construction right of way at.least 10 feet from the water's edge or in additional extra’

"work areas and only ona temporary basis.

) Temporary in-stream spoil storage in streams greater than 30feet In wldth shall only be conducted In
conformity with any required’ federal permit(s) and any applicable federal or state statutes, rules, and-:
standards.
e)‘Wetland and water body boundaries and buffers shall be marked and maintained until ground
disturbing activities are complete. Dakota Access shall maintain 15-foot buffers where practicable, which .

for stream crossings shall be malntained except during the period of trenching, pipe laylng, and.backfilling
the crossmg point. Buﬁ‘ers shall nof be requlred in the case.of non-flowing streams.

f) Best management practices shall be Implemented to prevent heavily silt-laden trench water from
reach ing any wetland or water body dlrectly or indirectly.

B) Eroslon control fabric shall be used on .water -body banks immediately following final stream bank
restoration unless. riprap or other bank stablllzatlnn methods are utlllzed in accordance with federal or

state permlts : . ) . - X
‘ h) The use of faw tlmber and slash o support equlpment crosslngs of wetlands shall be a\lolcled

1) Subject to Condltlon 35, vegetatlon restoration and malnteriance adjacent to water bodles- shall be
" conducted In such manner-to allow a rlpanan strip at Jeast 30 feet wide as measured from the water s
body's mean high water mark to permanently re-vegetate with native plant species across the entire "

_tonstruction right-of way.
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‘19. Dakota Access shall cover open—bodled dump trucks carrying sand or soll while on paved roads and cover
‘open-bodled dump trucks carrying gravel or other materlals having the potentlal to be expelled ontn other

‘ vehlcles or persbns while on all public roads.

20. Dakota Access shall posltlcm water trucks on graVel roads, for dust contml where conditions warrant, -

21, Dakota Access shall requlre that jts prlmary contractor ensure that all construction equlpment is properly
tuned and mamtalned and that idhng be minimized dunng constructlon

22. Dakota Access shall use [ts best efforts to not locate fuel storage facllltles within 200 feet of pilvate wells and. | 'ﬁ ‘

400 fest of municipa) wells and shall minfmize and exercise Vigilance In refueling activitles in areas within 200 feet .. "

. 3 lf treas are-to be remaved that have-commercial or other value to affected landowners, Dakots Access shall
* compensate the landowner for the falr market value’of the trees to be cleared and/or aflow the landowner the

‘ 'rlght to retaln dwnershlp of the felled trees.

24, Dakota Access shall develop frac-out plans specific to areas in South- Dakota where hcnzontal‘ directional . "

'-1) .

of pnvate wells and 400 feet of municipal wells.

drlllmg will occur and ﬂle the plans with the Commlsslon The plan shall be followed in the event ofa frac—uut If a,

A frac-out event occurs, Dakota Access. shall notlf{f the C Commrsswn and all government agencres lncluding but not
’ limited to SDDENR as required by the plan and state and federal law.

25. Dakota Access shall comply with the following coriditions regarding road protection and bonding:

a) Dakota Access shill coordindte road closures with state and local governments and errlersency
responders and shall acquire all necessary permits authorizing crosslng and construction use of state,

couhty dnd townshrp ‘roads.

ty - -

b) 'Dak'ota Acl:,ess sha’ll impiement a regular pr(lgram'of road maintenance and repair through the active -
construction period to keep paved and gravel roads in an acceptable. condition for residents and the -

. genéral publlc - ‘ " o

'c) Prior to their use far constructlon, Dakota Access shall vldeotape those portions of all roads which will
bie utilized by canstructlan equlpmem or transport vehicles in order to document the pre-constructlon

- condition of such roads

.d) After construction, Dakota Access shall repair and. restore, or compensate governmental entities for
the repalr and restoration of, any deterioration caused by constructlon traffic, such that the roads are.

retumed to at least thelr preconstruction condltlon : ‘

e) Dakota Access. shall use. appropnate prevematlve measures as neaeded to prevent damage to. paved
. roads and to remove excess soilor mud from such roadways. . ’

P e
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) Pursant to SDCL 49-41B-38; Dakota Access shall obtain and file for approval by the Commission prior
‘to construction In such year a bond in the amount of $24 million, Including any additional period until
canstruction and repair has been completed, to ensure that any damage beyond normal wear to public
roads, highways, bridges or other related facilities will be adetiuately restored’or compensated, Such
bond shall be issued in. favor of, and for the henefit of, all such townships, counties, and other :
governmental entities whose property Is crossed by the Project. The ‘bond shall remain In effect until 4
. released by the Commission, which release shall not be unréasonably denied following completion of the ; j
construction and repalr period. Dakota Access shall give notice of the existence and. amount of thase : "
bonds to all countles, townshlps, and other governmental entities whose property is crossed bv the. ‘

'Project

g) All pre-e'xlsting' roads and’ lanes'used dtfrmg construction must be restored to at least their pre-

' construcﬂon conditlon that will accommodata thalr prevlous use,, and areas vsed as temgorary roads
durlng construction must be restored to their origihal condltion, except as.otherwlse requested or agreed
to by the landowner or any goVernmeptal authority having jurisdiction over such roadway.

H
1
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h). D'akota Accese shall, orlor to any oonstruction, file "wlth the Commission a list identifying private and ;
. .new. access.roads thaLwill be-used.or.required durlng construction.and file-a.description of methods-used- - -—--<i—

by Dakota. Access: 10 réclaim those access roads,
26 In th05e areas where the Praject passes within 500 feet of a resldence or farmstead bunldlng

a) Ta the extant feasxble, Dakota Access shall coordinate construction work schedules with affected :
residential landowners pr\or to the start of construction in the area of the residences,

b) Dakota Acgess shall malntain access to all residences at all tumes except as otherwnse agreed between
Dakota Access and the accupant. : .

¢) Dakota Access shall mstan temporary safety fencing, when reasonably requested by the landowner.or
_occupant,:to control access and minimize hazards assaciated with an open trench and heavy equipment

_inaresidential area.

d} Dakota Access shall not!fy affected residents In advance of any scheduled dlsruptlon of utllitles and
nmw the duration of such disruption.

e) Dakota Access shall repair anv damage to properly that results from construction acﬂvities

f) Dakota ‘Access shan separate topsoll from subsoil and restore ail areas disturhed by construction to at
" least their preconstruction condmbn - .

g) Except where praf:tlcably infeesible, final grading and topsoll replacement, installation of permanent
erosion control structunes, and repair of fencing and.other structures shall be completed in resldentasl

. [ s
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.27, Construction must be suspended when weather condituons are such that construction activities will cause

' areas within 14 days after backfilling the trench. In the event that seasonal or other weather conditions,
extenuating, circumstances, or unforeseen developments beyond Dakota Access's control prevent
compliance with this time frame, témporaty erosion controls and appropriate mitlgative measures shall
be'rmalntained unti conditions a"ow completlon of cleanup and reclamation. ‘

h) When reasonably requested by a landowner, Dakota Access shall evaluate the use of a chemica) dust :
suppressant. If -Dakota Access determines the use of a chemical dust suppressant is not feasrb!e, the, &
company shall notify the landowner of its declsion and reason.. C

irreparable &amage, unless adequate protection measures approved by the Commission are taken, At least two
months prior ta the start of construction in South Dakota, Dakota Actess shall file with the Commission and
provide to the landowners an adverse weather land protection plan contalning appropriate adverse weather land
pratection: measures, the conditions in which such measures may be appropriately used, and conditions in which

. ho construction is appropriate

28, Reclamatlon and clean—up along the rlght-of-way must be contlnuous and coordlnated with ongomg
construction : .

.29, lt constructlon, recfamatlon, and ﬂnal stabilizetloh will not be compieted prior to wintér weather, Dakota .
Access shall put in place a winter stabllization plani to stabilize conditions for reclaimatlon the following spring: The

plan shall be filed with the Con'nmission and provided to landowners upon completion of the plan.

30. Numemus Condltions of this Order relate to construction and its effects upon affected landowners and their
) propertv Dakota Access may encounter physical conditions along the route during construction which make
_compliance with certain of these Conditions infeasible. If, after providing a copy of this order, Including the
COiiditio'ns, to the landowner, Dakota Access and landowner agree in Writing' to.modifications of one or more
~ requirements’ specifled in- these * conditions; Dakota Access may follow the alternative procedures and

specifications agreed to between it and the landowner

31 Dakota Access shall contract with an independent third-party, approved by the Comm;ssron, to monitor ‘
compliance with this permit. More specifically, priar to construction, Dakota Access shall file with the Commission
its prOposed thrrd~party manitor's credentials, which 'shall include-the individual's name, qualifications, and a
descriptlon of how Dakota Access proposes for the selected individual to monitor for compliance, After. the third-
“ party monitor has been approved by the Commlssion, the third-party monitor may nhot be removed by Dakota
Access without apgroval of the Commission, If the Commission determines that the third-party monitor has not ,
- "been adequately pefformingthe dutles set forth for the position In this Order, the Commission may; upon notice. - ° |
to Dakota Access anid the third-party monitor, take action'to remave the third-party monitor. At feast 30 days: - | |..
prior. to construction, Dakota Access shall file.with the Commission a plan that will be developed jointly with the '
‘selected third-party monltor The plan will outline the specific terms and condltlons Of the third-party monitorfnz
‘program that will include’ a minimum of the following considerations: _ . .

a) The third~party monitor wr!l be paid for by Dakota Access, but wm report directly to the Commission,

.
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b) The thlnd-party monitor will work directly with the Public Liaison Ofﬂcer, the Dakota Access
Environmental Inspectors, and Agricultural inspectors to ensure compliance with the-various condltions
of the permit. In the event of a noncompliance, the monitor will have the obligation to tlmely notify
Dakota Access via the Environmental or Agricultural Inspector so as Dakota Access can take the
apprapriate action to mitigate or correct the noncompliance. Should the third-party monitor report any
. noncompliance to the Commission or Staff, the report shall simuita neOusly be shared with Dakota Access.

) The thlrd-partv monitor will have direct access to the company constructlon manager, project manager,
or other company management staff and will have the ability to communlcate any noncompliance Issues s
‘or c,on,cerns that, are-not addressed or mitigated by the Enyironmental or Agricultural nspectors. .

.H) This condition will -not include the monitoring of laws or processes that are otherwise under the
inspection or, Jurisdiction of.a drfferent agency such as the USACE, USFWS, or PHMSA. The monitor will {
-not inspect report on any technical désign standard or requirement pursuant to 49 CFR Parts 194 and ~ o
. 195, However, should Dakota Access.be notified in advance of.2 compliance !nspectron to be conducted

) by any regulatory agency, Dakota Access shall notify the third:party monitor of the inspection date, time,

.and location. and afford the thlrd—party monitor the opportunity to participate in the inspection for the
purpose: of submitting a summary report of the Inspection to the qOmmlssron.

€) The-third-party monitor's contractual monitoring obligations to the Commission will require them to
begin their monitoring responsibilities with the onset of mainline construction activities and will end at

the conclusion of initial reclamation. activities,

Ri The third-party monitor, will eomply with all Dakota Access safety requirements This includes the - : '
obligation to safely work, travel, and traverse within the limits, of the construction work area and will be ‘N
sub ject ta Dakota Access safety standards and processes -at all times, under no exceptrons. The third-party g ¥
monitor must comply with all access points trave! restrictions within the construction work’areas, ‘and . i
any special conditions or safety exclusion areas througheut the duration of canstruction, The third-party
monitar must comply with all local, state, and fedeml laws and Yegulations,

*

i ) The monltor will not have any stop work authprlty.

h} The tmrii—party ‘monitor shall prepére a report to the Commission or Staff as determined by the

, CDliSSan that ‘will include, at a minimum, the work areas that were monltored, any concerns,
. noncumpl:ances, any remediation or mutlgation measures employed to ensure compliance wlth the
vatious conditions of the pefmit, any addmonat steps to.correct ar remedy a noncompﬂance, and a list of

any areas of concerns

lv. Plpellne Op-ratlans, Det:ectlon, and Emcrgonr.y Response

-~ 32, Dakota Access shall construct and operate the pipeline In the manner described In the application and at the
heanng, Including in Dakota Access's exhibits, in accordance with DOT's PHMSA regulations, and In accordance
.wlth the condmons ofthis permit and the conditions of this Order and the.construction permit granted fherein.

. . .
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33, Dakota Access shall require compliance by its shippers with Its crude oil specifications in order to minimize the
"potantlal for mtemal -corrosion. . . S

34, Dakota Access s obhgatmn for reclamation and maintenance of the right-of-way.shail contmue throughout the
life of the pipeline. In. its suiveillance and malntenance activitles, Dakota Access shall, and shall cause its
contractor to, equip each of.its vehicles, Including off-road vehicles, with a hand held fire extinguisher, portable
compact shpve'I, and communication device such as a cell phone, in areas with coverage, or’a radio capable of

achieving prompt communlcatlon with emergency services.

. 35.In accnrdance with 49 C.F.R, 195, Dakota Access shall contmue to evaluate and perfarm assessment actwiﬂes
regarding high consequence areas. Prior to Dakota Actess commencing operation, all unusually sensitive areas as
.defined by 49 CFR 195.6 that may exist, whether currently marked on DOT's HCA maps or not, should be
identified and added to the Facllity Response Plan and Integrity Management Plan. In its continuing assessment
" and evaluation of enviranmeritally sensitive and high conseguence areas, Dakota Access shall seek out.and
consider local knowledge, including the knowledge of the South Dakota' Geolugtcat Survey, the Department of
Game Fish and Parks and local landowners and govemmental officlals. ‘ ,

: 36. Prlor to putting the Dakota Access P!pehne into operatlor), Dakota Access shall prepare, file with PHMSA and
- implement a facility response plan as required under 49 CFR 194, Dakota-Access shall also prepare and Implement D
MMt@MMLMﬂ@MMWM@MWLMMMW .
' operations and-emergéncies as required under 49 CFR 195.402. Dakota Actess shall also prepare and implementa i |
written Integrity management program.Ih the manner and at such time as required. under 49 CFR 195.452. L

At such time as Dakota Access ﬁles its Facility Response Plan and Integrity Management Plan with PHMSA or any
other state or federal agency, It shall also flle such documents’ with the Commisslon. The Commission's
_conﬁdenttat fillng rules found-at ARSD 20:10:01:41 may be invoked by Dakota Access with respect to such filings
to the satme extent as with all other filings at'the Commisslon, If infarmation is filed as "confident]al,” any person
desiring access to such materials or the Staff or the Commission may invoke the procedures of ARSD 20:10:01:41
.througn 20:10:01:43. to determine whether such information is entitied to confidential treatment and what
protective provxsmns are approprlate for limited re!ease of informatlan found to be entitled to confidential

" treatment: - .

' 37: To facilttate periodic aerial patrol plpellne leak strveys during Operatton of the facllities: in wetland and
riparlan areas, 8 mlmmum corridor of 30. feet centered on the pipeline centerline (15 feet on elther side), shall be |
mafntained In an herbiaceous state. Trees within the Corridor greater than 15 feetin helsht may be selectively cut

:and removed from the permanent nght-of-wav.

V. Environmentwl

.38, 'Excépt to the extent waivéd by the owner of lessee in writing or to the extent the noise levels already exceed .
such standard, the noise levels associated with- Dakota Access's pump station and other nolse-producing facllities
will not exceed the LDN=55dbA standard at the nearest occupled, extstmg resldence, office, hotel/motel or non- '
.mdustrial business not owned by Dakota Access. The polnt of measurement will be within 100 feet of the .|

+
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residence or business in the direction of the pump station or facility. Post-construction operatmnal noige e

-assessments will be completed by an independent third-party noise consultant, approved by the Commission, to

show compliance with the noise level "at each pump station or ‘other noise-producing facility. The noise
assessments will be performid in accordance with applioabie American National Standards Institute standards.
The results of the assessments will be filad with the Commission, In the event that the nalse level exceeds the
limit set forth In this condition at any pump statlon or other noise producing facllity, Dakota Access shall promptly
implement naolse. mitigatron measures to bring the facility into compliance with the limits set forth in this

conditlon and shall- reporr to the Commission concerning the measures taken and the results of post-mltlgatlon”

assessments demonstretlng that the nolse limits have heen met.

30, At the request of any landowner or public water supply systern"that offers to provide the necessary access to
Dakota Access over his/her property or easement(s) to perform the necessary work, Dakota Access shall replace
at no cost'to such landowrier or publlc water supply system, any polyethylene water pipmg located wrthm 500
feet of the Project with plping that is resistant to permeation by BTEX, Dakota Access shall not be required to

.replace that portron of any piping | that passes through or under a basement wall or éther wall of a home or.other
Structure, At least: 45 days prlor to cammehclng censtmct}on, Dakota Access shall publish a notice in each
. newspaper ‘of geheral clrculation. in eath county through wWhich the Project will be constructed advising

. landowners and public water supply systems of this condition.

" 40, DAPL shall comply with all apphr:able state.and federal laws. pertalnlng to the pnotectlon of sensitive species,

including the Endangered Specles-Act, Mlgratary Bird Treaty Act, and Bald and Golden Eagle Protection Act, as

well as the Programmatic Blological Opinion -for the Issuance of Selected Nationwide Permits Impacting the

Topeka Shiner In South Dakota. “The U.S. Army Corps of Engineers and the U.S, Fish and Wildlife Service will

* determine the scope of DAPL's compliance with such Jaws and the Biological Oplnlon Any correspondence
" reteived from U.S. Army Corps of Engineers and tha U.S, Fish and Wildiife. Sarvlce shall also be filed with the

Commlssfom

41. Dakota Access shall keep a record of drain trle system Information throughaut planning and construction,

‘ ‘incliding pre-construction location of drain tiles. Location information shall be collected using .2 sub-meter
) ‘accuracy global posmnmng system where available, or wheré not avallable by accurately documenting the
' plpeline station numbers of each exposed draln 'tile. Dakota’ Access shall maintain the drain tile’ lacation

information and -file speciﬂcatlons and Incorporate It into its Facility Response and Integrity Management Plans
where drains might be expected to serve as contaminant conduits in the evént of a release. If drain tile relocation
is necessary, Dakota Access shall work directly with the landowner to determine proper location and slope: The
location of permanént drain tiles shall, be noted on as-built maps. Qualified drain tile contractors and or persons
shall be employed to repair. drain tiles. Dakota Access shall be responsible for repalring or replacing all damaged
and disturbed drain tile In a-manner: that malntains the full integrity, function, and original slope of the drain tile.

Dakota Actess shall he responsible for making additional repairs or replacement should any drain tile‘cease to

. function property -because of the pipellne construction or operation,

'42 Waterbody crossmg methods shall be determined pnor “to construction ‘of each particular water body
,crqsslng, asa best management practk:e The purpose of this requrrement ls to allow the construct)on contractor
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" to plan ahead for the right equipment at the rlght locatlons and times, and provide Dakota Access's
* enviranmental inspectors sufficient time and abllity to advise the contractor regarding potential changes to the
+ planned crossing method based on field conditions..

- VI Cultural Resources

. 43.'Dakota Access shau follow the "Unanticipated Discoverles Plan," as rewewed and approved by- the State
Historical Preservation Office ("SHPO") IF during construction, Dakota Access or its agents discover what may be
an archaeological resource, cultural resource, historical resource, or-gravesite, Dakota Access or its contractors or

e 'agents shall immediately cease work at that portion of the site and follow the “Unanticipated Discoverles Plan.” -
Dakota Access will notify the landowner of any unanticipated discovery. If the unanticipated discovery s of such a

nature that a materfally different route than that approved by the Commission Js required, Dakota Access shall
obtaln Comimission approvalfor the new route before praceeding with any further construction. Dakota Access
shall be responsible for any. costs that the landowner Is legally obligated to lncur as a consequence of the
disturbance ofa prot@.cted cultural resource as a result of Dakota Access’s canstruction or malntenance activities.

"-44. Dakota Access shall provide and/or work with the lead Federal agency to provide data, avordance plans, or
) mmgatlon plans 1o the' SHPO that are agreed to for areas that are subject to jursdiction under the National
Historlc Preservation Act. In the event archaeologlml resources are identifled outside of Fedetal jur!sdictional
areas where the National Hlstoric Presefvation Act applies, Dakota Access shall provide ‘SHPO any data,
avoidance; or ‘mitigation. plans that are agreed upon or approved for release from the landowners for
. archaeological resources tfiat have the potential.to be or that have been listed as eligible for fisting on the

National Register of Historic Places.

45, Dakota Access shal! have access to a certified archeologlst in order to facnitate the training, identification,

hand!lng, and Impact mitigation of amheologlnal resources, cultural resources, hlstorical resources, or gravesites
encountered diring construction of the plpelme .

Vi, Enfprcement and Liability for Dimage

46. Dakota Access shail repair or replace all property removed or damaged.during all phases of construction and
operation of the ‘proposed | transmlsslon facility, including but not limited to, all fences, gates and utility, water
‘supply, irrigation, or dramage systems. Dakota Access shall compensate the owners for damages. or losses that
cannot be fully remedied by repair or replacement, such as lost productivity and crop and livestock-losses, loss of
’ organic certification, of loss of value to a pateontologxcal resource damaged by: canstrucﬁon or other activities.

47, ln the event that a persan s well: s contamlnated as a result of constructmn or pipeline operation, Dakota
. Access shall pay all edsts assotiated wlth finding and providing a perma hent water supply that is at least of similar

quahty angd guantity; and any other related damages, including but not limited to any consequences, medical or

:othenmse, related to water contammatlon . .

- '48. Any damage that occurs as & result of soll disturbarice on a person’s-property resulting from the construction
‘or aperations of Dakota Access shall be paid for by Dakota Access. .

P e
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49, bakota Access shail compensate the landowner for crop and pasture loss beyond the scheduled three years, if
“itis shown that Dakota Access caused the extended crop or pasture loss

‘ 50. No person will be held responslble for a pipeline leak that occurs as a result of his/her normal farming
practices over the top of ar near the pipeiine, ’ : .

51. Dakota Access shall pay. commen:lally reasanable costs and Indemnify and hold the landowner harmless for
any loss; damage, clalm, or actlon resulting ftom Dakota Access's use of the easement, Including any resuting
from any release of regulated substances or from abandonment of the facility, except to the extent such loss,
damage clalm, or actlon results from the gross neglrgence or willful misconduct:of the landowner or its agents,

52. The Commlsslon ] complaint process as set forth In ARSD 20:10:01 shall be available to Iandowners, other
'persons sustaining or threatened with damage or the consequences of Dakota Access's failure to abide by the
" conditions of this permlt or- othemrse having standlng to «:bta In enforcement of the condltlons of this Order and .

Permit. .
Vlll. STlPUI.ATED CDNDITIDNS WI‘I'H THE CITY OF SMDUX FALLS

" 53, The pomon of the Dakota Access plpellne to be installed parallel to the west side of the landﬁll 8s presently
‘ proposed would he sub)ect fo tha standard conditlons Imposed by the Commission (lncludlng the conditlons set
- forth inthe Mahmoud Rebuttal testimony), except as speclfrcally noted hereln, and Is also subject to the followlng

conhdltions.

54. Dakota Acceseplpelme mstallatlon must be undertaken safely at appropriate depths and locatlons relatlve to D
* the existing and future Landfil features and fixtures, so neither the Installation nor the malntenance permanently Co
damages l.,andﬂll property. or temporarlly damages landfill property beyand that authorrzed by the City in :

easement(s)

© 55, Dakota Access may not install or maintain Its pipeline In such a way asto obstruct or impede Landfili worl:ers CoE
. or customers from entering and using the Landfill for disposal of solid waste, unless specifically authorized by the *

' 56, Dakota Access Is responsible for locating and avordlng or protectlng the l.andf‘ 1l monltonng well and gas
plpelme during construction, Inchitling’ contacting One-Call L

' : K b .
57. Before comrencirig ariy canstruction on the Landfill property, Dakota Aceess must place barricades so as to i
protect against damage orintrusion Into the Immediate area of the Sloux Falls groundwater monitoring well . & :
. Ibcated near the porthwest corney of the Landfill. Dakota Access must maintain the barrlcades throughout ‘

- constructlon, If the Lancifill monitoring well Is damaged by Dakota Access at any time, Dakota Access mustpay for ~ * i+ .

. any repair or replacement and must cooperate with Sioux Falls and regulatory authorities regardrng any
additional samplrng and testing of groundwater that may he requrred in the interim, L

: 58.1f petroleum is ldentlfled in the Landfill monitoring well in the northwest corner of the Landfill property at any
" time followlng Installation and the lnltlal use of the plpeline, then Dakota Access must cooperate with Sfoux Falls -
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" requirements that are properly the responsibllity of Dakota Access.

and regulatory authoritles regarding additional testing, lf'thg City undertakes further testing to determine ‘vth‘e‘
source of the petroleum 'of ofl and the tests show the petroleum or oil Is attributable to the Dakota Access
pipeline, Dakota Access pipelme will reimburse the City for the testing ‘that the City has undertaken in that regard,
If the DENR requires additional groundwater monitoring wells to .detect and monitor the extent of Dakota
Access's contribution to petroleum at this site, Dakota Access will pay the costs of installing such additional
. monitoring wells, Further, If petroleum from the. Dakota Access pipeline infiltrates the Landfil manitoring well
such that the landfill monitoring well malfunctions or can o longer be reliably used as part -of the Landfill
leachate detection system, Dakota Access will pay for repair.or replacement of the groundwater monitoring well "
as recommended by the DENR. The c|ty is not obligated ‘to undertake any testing or other regulatory -

59, Dakota ‘Access and its Contractor(s) must follow all applicable safety regulations during lnstallatlon and '
. operation of the plpeilne o . ) o :

60. if Dakota Access disturbs any snll or vegetatlon oh the Landﬂll property, it is rasponsible for all-costs in
restoring such areas to pre-disturbance Jevel. -

61, Dakota Acceéss shall not, except as oth’erwise agreed upon by the parties (e.g,, condition 62), park, st&re, drive
. on,.oF use trucks of otherconstruction equipment In any way on the surface above the Landflll gas pipeline and
shall not disturb any valves or other appurtenances for the Landﬂll gas pipeline, expressly authorized by Sfaux

" Falls,

'62. Dakota Access may place sporls on the surface of the, ground above the Landfill gas pipeline during
constructjon, but must remove the spolls upon installation and completion: of the pipeline, Such storage and use
of the surface includes drMng acmss and on the surface above the Landflll gas pipeline, but such use Is (a) limited
to plckups, skid steers, ‘and Similar light equlpment as the Landfill gas pipeline lies a!ong the waest side of the
landﬁu and (b) as agreed by the Landfill Manager for the area where the Dakota Access pipeline will ¢ross under
the City's Landﬁﬂ gas piperne. Dakota' Access-shall take all necessary precaut:ons when w«:rkmg on top of or

.crossing the Landf* Il gas pipeline.

» 63. Although 49 CFR Part 195 requires ol plpel!nes to-be lnstalled at least 30 inches below the surface In areas .
absent salid rock, Dakota Aecess has agreed to instali lts ptpehne with the top at least four feet below the surface
or as aareed upon in the easement condltlons - o
64, Dakota Access will cross the City's Landfill gas plpeline on the-south side of 268th street near'the Landfm The
Dakota Access pipeline must be Installed under the Lendfill gas‘pipeline at the proposed Intersection with at least

two feet of clearance betweén the Landfiil ga§ plpeline and the Dakota Access pipeline. At this location, Dakota
" Access Is allowed to. cross the pipellne with its equipment and will employ necessary protection techniques to

-+ avoid impacts to the Landfill.gas pipeline, as agreed upon by the Landﬂll manager,

. 65. Dakota Access must install” lts pipeline at sufficlent depth (to be determined and agreed upon before
’ constructlon) from the surface at three agreed upon’ locations to allow for haul roads/ut:ltty corridors to be
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deslgned and designated by the Clty, w:th the precise locatlons to be designated by the City prlorto the heglnnlng

.of Dakote Access constructlon

- 66, Dakota Access must pay all costs assoclated with-Installing or maintaining the pipelfine so as to maintain the

n ...M,:.‘ :...‘ u‘...ua (R REECRT T TP T
17|Page .

clearances between the Dakota Access pipeline and other structures owned or operated by the Landfill or City of

"Sioux Falls, as required by this Permit.

67, The Dakota Access plpellne must' maintain the above stated clearanr:es from the gas plpeline and haul
road/utility corridor during the life of this permlt, regardless of any alteration; repair, and replacement of the

Dakota Access plpeline, ar sectlons thereof except as expressly authorized by the cOmmlsslan

68. Any fences removed by Dakota Access on the Landfli’ property must be replaced or relocated at Dakota

i

Access‘s cost.

69 Dakota ‘Access s responsible for the operatlon, repalr, maintenance, replacement, or removal of'its ol
,plpellne and assomated appurtenances at no cost to the City of Sloux Falls.

70. The (.‘ondltlons set forth-hereln aré binding on all ofﬂcers, agents, employees, assugns, lessees, and successors
in interest of Dakota Access.
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