
Filed: 10/31/2017 2:13:16 PM CST   Lincoln County, South Dakota     41CIV17-000460

STATE OF SOUTH DAKOTA 

COUNTY OF LINCOLN 

) 
:SS 
) 

IN CIRCUIT COURT 

SECOND JUDICIAL CIRCUIT 

SLACK FAMILY PROPERTIES, LLC, 

Plaintiff, 

CIV. 17-----

vs. 
COMPLAINT AND DEMAND 

FOR JURY TRIAL 

DAKOTA ACCESS, LLC, 

Defendant. 

Plaintiff, Slack Family Properties, LLC, by and through its attorney, Glenn J. Boomsma 

of Breit Law Office, P.C., for its Complaint against the above-named Defendant states and 

alleges as follows: 

Parties And Jurisdiction 

1. Plaintiff Slack Family Properties, LLC is a South Dakota limited liability company with 

an address of27093 Fairway Circle, Harrisburg, SD 57032. 

2. Defendant Dakota Access, LLC is a Delaware limited liability company with a mailing 

address of 1300 Main Street, Houston, Texas 77002. 

3. This Honorable Court has jurisdiction over this action pursuant to S.D. Const. Art. § 5 

and SDCL §§ 16-6-9 and 15-7-2. 

4. Venue is proper and within the indicated judicial circuit under SDCL §§ 15-5-1 and 

15-5-5. 

Facts And Background Information 

5. On or about March 29, 2016 Plaintiff and Defendant executed an Easement Agreement 

(hereinafter "Easement Agreement") granting Defendant an easement to construct, 

1 



Filed: 10/31/2017 2:13:16 PM CST   Lincoln County, South Dakota     41CIV17-000460

install, operate, and maintain a crude oil pipeline over Plaintiffs real property with the 

following legal description: 

The Northwest Quarter (NW 114), except the East 225.68 feet of the West 
1,762.69 feet of the North 238.32 feet thereof, of Section 12, Township 99 
North, Range 50 West of the 5th P.M., Lincoln County, South Dakota. 

6. A true and correct copy of the March 29, 2016 Easement Agreement, together with all 

exhibits thereto, is attached collectively hereto as Exhibit A and incorporated herein in its 

entirety. 

7. Under the Easement Agreement, Defendant was granted a fifty foot (50') wide permanent 

pipeline easement, a temporary construction easement on hundred feet (100') in width 

and an easement not to exceed twenty-five feet (25') in width for access to and from the 

Pipeline Easement and the Temporary Construction Easement. (Ex. A). 

8. Plaintiff also granted Defendant an easement for "a fifty foot x seventy five foot (50' x 

75') surface site, such surface site to be used for valves, risers, meters, pumps, electric 

facilities and lines, and associated pipeline facilities and the Access Easement(s) to be for 

ingress and egress, power lines and electric transmission or generation lines as may be 

needed to supply power to the facilities, located on the surface site" (Ex. A, page 1 ). 

9. In the Easement Agreement Defendant agreed to "restore all topsoil to the entire 

Easement area." (Ex. A at p. 4, §5) (emphasis added). 

10. Defendant also agreed to "leave the surface of the Temporary Construction Easement, 

Pipeline Easement, or Access Easement as nearly as reasonably possible as it was prior to 

the use of same and will restore all fences, access driveways/approaches, and access 

roads as nearly as possible to as good, or better, condition as they were prior to the use of 

said Easement and completion of the work for which said use was made, except for that 
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part of the property within the Easements that is permanently altered in accordance with 

the rights given under this Agreement." (Ex. A at p. 4, §5). 

11. Defendant further agreed "that after it has exercised its rights to use the Easements in any 

manner that disturbs the surface of the Easements, it will restore the surface to the 

condition in which was in prior to the immediately preceding use of the Easements, 

except as the surface may be permanently modified in accordance with the rights granted 

under this Agreement." (Ex. A at p. 5, §11). 

12. As a part of the Easement Agreement, Defendant agreed to comply with the terms of the 

South Dakota Public Utilities Commission's (hereinafter "SDPUC") Final Order and 

Permit Conditions of December 14, 2015, bearing Docket Number HP14-002, captioned 

In The Matter of the Application Of Dakota Access, LLC For An Energy Facility Permit 

To Construct The Dakota Access Pipeline. 

13. Sections 46 and 48 of Article VII of the SD PUC Permit Conditions provide that: 

Dakota Access shall repair or replace all property removed or damaged 
during all phases of construction and operation of the proposed transmission 
facility, including but not limited to, all fences, gates and utility, water 
supply, irrigation, or drainage systems. Dakota Access shall compensate the 
owners for damages or losses that cannot be fully remedied by repair or 
replacement, such as lost productivity and crop and livestock losses, loss of 
organic certification, or loss of value to a paleontological resource damaged 
by construction or other activities. 

Any damage that occurs as a result of soil disturbance on a person's property 
resulting from the construction or operations of Dakota Access shall be paid 
for by Dakota Access. 

14. At an evidentiary hearing before the SDPUC, Defendant submitted the following 

pertinent exhibits in support of its application for a facility permit to construct and 

operate the Dakota Access Pipeline: 

(a) Exhibit DAPL 1 - Application; 
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(b) Exhibit DAPL 2 - Exhibit A of Application- Project Mapping; 

( c) Exhibit DAPL 3 - Exhibit B of Application- Project Typicals and Flow 
Diagrams; 

( d) Exhibit DAPL 4 - Exhibit C of Application - Supplementary Table; and 

( e) Exhibit DAPL 5- Exhibit D of Application - Dakota Access Project Plans. 

15. Contained within Exhibit DAPL 4- Exhibit C of Application- Supplementary Table is a 

document called "Soil Characteristics for Each Soil Map Unit within the Project Area." 

This document identifies the map units, map unit symbols, pipeline crossing length, 

prime farm land, hydric soils, compaction potential, steep slopes, shallow bedrock, 

shallow natric layer, and re-vegetation potential, which can be found on Exhibit DAPL 2-

Exhibit A of Application- Project Mapping. 

16. The SDPUC's Final Order states as follows: 

The majority of the soils within the project area are classified as hydric. 
Hydric soils are defined by the U.S. Army Corp of Engineers as soils that 
formed under conditions saturation, flooding or ponding long enough during 
growing seasons to develop anaerobic conditions in the upper part. Hydric 
soils can be prone to compaction and rutting. Dakota Access will minimize 
impacts to hydric soils by implementing mitigation measures as outlined in 
the Stormwater Pollution Prevention Plan. 

(Internal citations omitted). 

1 7. Plaintiffs land is classified as hydric soil with a high compaction potential under the 

specifications of Exhibit DAPL 2- Exhibit A of Application- Project Mapping and 

Exhibit DAPL 4- Exhibit C of Application - Supplementary Table. 

18. Section 24 of the Easement Agreement obligated Defendant to provide "notice not in 

excess of 24 hours prior to the backfill of dirt into the trench so as to enable Grantor's 

own drain tile consultant reasonable opportunity to inspect all drain tile repairs and/or 

installation." (Ex. A at §24). 

4 



Filed: 10/31/2017 2:13:16 PM CST   Lincoln County, South Dakota     41CIV17-000460

19. Plaintiff farms and controls the following described parcels of real property: 

(a) Parcel 1: Parcel 1 consists of 160 acres ofland described as the NW V4 of Section 12, 
Township 99 North, Range 50 West of the 5th P.M., Lincoln County, SD. The oil 
pipeline travels along the southern boundary of this land; 

(b) Parcel 2: Parcel 2 consists of 160 acres of land described as the SW 1/.i of Section 12, 
Township 99 North, Range 50 West of the 5th P.M., Lincoln County, SD; 

( c) Parcel 3: Parcel 3 consists of 160 acres of land described as the SE V4 of Section 12, 
Township 99 N01ih, Range 50 West of the 5th P.M., Lincoln County, SD; 

( d) Parcel 4: Parcel 4 consists of 160 acres of land described as the NW V4 of Section 13, 
Township 99 North, Range 50 West of the 5th P.M., Lincoln County, SD; and 

( e) Parcel 5: Parcel 5 consists of 160 acres ofland described as the SW V4 of Section 13 
Township 99 N01ih, Range 50 West of the 5th P.M., Lincoln County, SD. 

20. In 2016, Plaintiff raised approximately 153 acres of corn on Parcel 1. The 2017 crop on 

Parcel 1 consisted of 153 acres of soybeans. The water in Plaintiff's drain tile system on 

Parcel I flows to the north and eventually empties into Nine Mile Creek. 

21. In 2016, Plaintiff raised approximately 155 acres of soybeans on Parcel 2. The 2017 crop 

on Parcel 2 consisted of 155 acres of corn. The tiling on Parcel 2 is extensive and all of 

the water flows through tiles to the north over and across Parcel 1. 

22. In 2016, Plaintiff raised approximately 50 acres of soybeans and 100 acres of corn on 

Parcel 3. The 201 7 crop consists of 100 acres of soybeans and 50 acres of corn. Parcel 3 

is tiled and the water generally flows to the northeast corner of Parcel 3. 

23. The drain tile in the northeast corner of Parcel 3 was unhooked and/or plugged during the 

construction phase. As a result, water pooled and gathered on Parcel 3 and the 2016 

soybean crop was damaged. The drain tile in the northeast corner of Parcel 3 is still not 

functioning properly and the 2017 crop has been adversely impacted. 
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24. In 2016, Plaintiff raised approximately 100 acres of soybeans and 50 acres of corn on 

Parcel 4. The 2017 crop consisted of 150 acres of soybeans. 

25. The water in the drain tile on Parcel 4 flows to the north. The water crosses the road to 

the north by way of two large culverts. The water then travels through tiles across 

Parcels 1 and 2 above where it eventually empties into Nine Mile Creek. 

26. In 2016, Plaintiff raised approximately 160 acres of corn on Parcel 5. The 2017 crop 

consisted of 160 acres of soybeans. 

27. Water flows to the nmih on Parcel 5 through interconnected tiles and crosses over Parcels 

1, 2 and 4 described above. 

28. Water pooled and gathered on Parcels 1 through 5 in 2016 - 2017 when the drain tiles 

were discmmected, and the crops have been significantly impacted. 

29. The water is currently not draining properly off of Parcels 1 through 5 due to the non­

functioning drain tile systems on the said Parcels. 

30. On October 13, 2016, Plaintiff filed an informal complaint with the SDPUC wherein it 

reported that "the Dakota Access contractors disconnected the drain tile when installing 

the pipe and have failed to re-connect the said tile." Defendant was also informed that 

the non-functioning drain tile was causing damage to Plaintiffs corn and soybean crops. 

31. On or about October 20, 2016, Defendant informed the SDPUC staff that the necessary 

repairs to Plaintiffs drain tile had been completed. Defendant knew this statement and 

representation was false at the time it was made. 

32. On March 31, 2017, Defendant was informed that Plaintiffs drain tiles still were not 

functioning correctly. Plaintiff requested additional information from Defendant so that 

it could mitigate its losses and take steps to repair the drain tile. 
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33. On or about April 7, 2017, one of the Defendant's representatives inspected Plaintiffs 

land. However, Defendant failed to take any remedial measures. 

34. Plaintiff sent additional written correspondence to Defendant on April 5, April 17, May 3, 

July 5, July 17, and July 28, 2017, notifying it of Plaintiffs non-functioning drain tile and 

other related problems stemming from the pipeline construction. 

35. On April 25, 2017, Defendant provided a letter wherein it stated that "it will be several 

weeks until Dakota Access will have a completed spring construction plan." Further, it 

was reported that "Dakota Access and its contractors will stand behind the commitments 

in the Easement Agreement and will work with all landowners to achieve successful 

restoration." 

36. No remedial action was taken by Defendant in the following months. Meanwhile, a good 

portion of Plaintiffs Spring 2017 crop on Parcels 1 through 5 drowned out or was 

severely stunted due to the ponding of water and overly saturated soils. Many of the 

acres needed to be replanted. 

37. On June 6-9, 2017 Plaintiffs drain tile contractor Dekam Construction, LLC excavated 

five of the main drain tile lines on Parcel 1. It was discovered that the five main tile lines 

were entirely disconnected and/or crushed, and as a result were entirely non-

functioning. Several repairs were made. Dekam Construction, LLC performed 

additional drain tile repairs on July 5-7, 2017. 

38. Defendant's oil pipeline intersects with Plaintiffs drain tiles on Parcel 1 in as many as 

ten locations. The exact number of crossings is uncertain since Defendant refuses to 

provide its construction/drain tile information to Plaintiff. 
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39. Parcels 1 through 5 are also adversely impacted by soil compaction, loss of fertility, and 

altered soil biology as a result of the construction of the oil pipeline. 

40. The 2016 and 2017 com and soybean yields on Parcels 1 through 5 were significantly 

decreased as a result of the non-functioning drain tile and the other items described in the 

immediately preceding paragraph. Additionally, Plaintiff expects that its 2018 crop 

yields will also be adversely affected. 

41. In violation of Section 41 of the December 14, 2015 PUC Permit Conditions, Defendant 

refused to provide its "record of drain tile system information kept throughout the 

planning and construction, including pre-construction location of the tiles." 

Count I: Breach Of Contract For Failure To Restore The Easement Area 

42. Plaintiff re-alleges the preceding paragraphs as though fully set fo1ih herein. 

43. Defendant failed to comply with the conditions in the SDPUC Final Order and with the 

Easement Agreement signed between the parties. Specifically, Defendant failed to 

prevent compaction of Plaintiffs land, has failed to return the soil to pre-construction 

condition, and has failed to protect and repair Plaintiffs drain tile systems. 

44. Plaintiff has incurred substantial damages as a result of Defendant's failure to restore 

Plaintiffs land and Plaintiffs drain tile system. 

Count II: Breach Of Contract: Unauthorized Taking 

45. Plaintiff re-alleges the preceding paragraphs as though fully set fo1ih herein. 

46. Defendant installed a road which travels from Cliff A venue to the surface site. The road 

is approximately 150 feet long and 50 feet wide. 
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47. While Defendant was granted an ingress/egress easement so as to access the surface site, 

it was not granted the right to construct a road. 

48. Defendant was not authorized to take this land. In fact, under Section 5 of the Easement 

Agreement, Defendant agreed to restore the access easement to its pre-construction state. 

49. This breach caused Plaintiff damages. 

Count III: Fraud And Deceit 

50. Plaintiff re-alleges the preceding paragraphs as though fully set forth herein. 

51. On October 13, 2016, Plaintiff filed an informal complaint with the SDPUC wherein it 

reported that "the Dakota Access contractors disconnected the drain tile when installing 

the pipe and have failed to re-connect the said tile." Defendant was also informed that 

the non-functioning drain tile was causing damage to Plaintiffs corn and soybean crops. 

52. On or about October 20, 2016, the Defendant informed the SDPUC staff that the 

necessary repairs to Plaintiffs drain tile were now complete. Defendant knew this 

statement and representation was false at the time it was made. 

53. Plaintiff suffered damages due to its reliance on said Defendant's intentional 

misrepresentation and actions. 

54. Plaintiff is entitled to a judgment against said Defendant for its fraud and deceit in an 

amount to be proven at trial. 

Count IV: Recovery Of Attorney Fees/Disbursements 

55. Plaintiff re-alleges the preceding paragraphs as though fully set forth herein. 

56. Section 12 of the parties' March 29, 2016 Easement Agreement states as follows: 
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Grantee hereby agrees to indemnify, reimburse, and hold Grantor harmless 
from and against any claim or liability or loss in relating to ... Grantee's 
breach of any covenants of this Agreement, any representations and 
warranties contained in the Agreement, ... and any attorney fees incurred by 
Gran tor in connection with enforcement of this Agreement, if Grantor is the 
prevailing party. 

57. Plaintiff has incun-ed attorney fees and disbursements as a result of Defendant's breach 

of the Easement Agreement and is entitled to recover the same. 

Count V: Recovery Of Punitive Damages 

58. Plaintiff re-alleges the preceding paragraphs as though fully set forth herein. 

59. Defendant's acts were undertaken in a manner which were willful, malicious or 

oppressive, entitling Plaintiff an award of punitive damages as provided by SDCL § 21-3-

2. 

WHEREFORE, Plaintiff prays for relief against Defendant as follows: 

( 1) Actual, compensatory, and consequential damages in an amount to be determined by 
a Jury; 

(2) For pre- and post-judgment interest; 

(3) Attorney fees and disbursements herein; 

( 4) Punitive damages; and 

(5) For such other and further relief as the Court determines to be just and proper. 

Dated this lday 

Glenn J. Boomsma 
Attorney for the Plaintiff 
gb(@breitlawpc.com 
606 E. Tan Tara Circle 
Sioux Falls, SD 57108 
(605) 336-8234 

10 



Filed: 10/31/2017 2:13:16 PM CST   Lincoln County, South Dakota     41CIV17-000460

DEMAND FOR JURY TRIAL 

Plaintiff hereby demands a trial by jury on all issu~~t1ble. 
~ 

Glenn J. Boomsma 

11 



Filed: 10/31/2017 2:13:16 PM CST   Lincoln County, South Dakota     41CIV17-000460

Page 1 of 13 

INSTRUMENT NO. 415150 
BOOK: 26 MISCELLANEOUS 
PAGE: 175 

Pages: 57 
Prepared by and Return to: 
Micah Rorie 
Dakota Access, LLC 
4401 South Technol0g¥ Dr., South Suite 
Sioux Falls, SD 57106 
(605) 277-1662 

PROJECT: DAPL/Dakota Access Pipeline 30" 
TRACT NUMBER: SD-LI-038.000 
PARCEL ID: 099.50.12.2000 
COUNTY: Lincoln 

2016/04/08 09:19:49 AM 

REBECCA MATHIESEN, REGISTER OF DEEDS 
LINCOLN COUNTY, SOUTH DAKOTA 

Recording Fee: $ 44.00 
Relurn To: CONTRACT LAND STAFF 

EASEMENT AGREEMENT 

This Easement Agreement ("Agreement"), dated this ~day of. If\~ r-c.. ~ 
2016, is between: 

(a) S]ack FamiJy Properties, LLC, a South Dakota Limited LiabiJity Company 
whose mailing address is 27093 Fairway Circ]e, Harrisburg, SD 57032 
(hereinafter collectively referred to as "Grantor", whethe1·-one or more); and 

(b) Dakota Access, LLC, a Delaware limited liability company, whose maiJing 
address is 1300 Main Street, Houston, Texas 77002, and its successors and 
assigns (such entity and its successors and assigns are collectively referred to as 
the "Grantee"). 

For the consideration of TEN AND No/I 00 Dollars ($10.00) and other good and valuable 
consideration, the receipt and sufficiency of which are hereby acknowledged, Grantor hereby 
grants, sells and conveys unto Grantee (i) a fifty foot (50') wide free and unobstructed permanent 
pipeline easement ("Pipeline Easement"), as more particularly described below, (ii) a temporary 
construction easement one hundred feet (100') in width and any such additional areas indicated 
on the Exhibit A more particularly described below ("Temporary Construction Easement"), and 
(iii) an easement not to exceed twenty five feet (25') in width for acc~ss to and from the Pipeline 
Easement and the Temporary Construction Easement and not to exceed fifty feet (50') in width 
for access to and from the below described surface site ("Access Easement"), and (iv) a fifty foot 
by seventy five foot (50' x 75') surface site, such surface site to be used for valves, risers, 
meters, pumps, electric facilities and lines, and associated pipeline facilities and the Access 
Easement(s) to be for ingress and egress, power lines and electric transmission or generation 
lines as may be needed to supply power to the facilities located on the surface site. The Pipeline 
Easement the Temporary Construction Easement, and the Access Easement and the surface site 
( collectively, the "Easements.') are being granted, sold, and conveyed from Grantor to Grantee 
for the purposes of accessing, establishing, laying, constructing, reconstructing, installing, 
realigning. modifying, replacing, improving, altering, substituting, operating, maintaining, 
accessing, inspecting, patrolling, protecting, repairing, changing the size of, relocating and 
changing the route or routes of, abandoning in place and removing at will one pipeline not to 

EXHIBIT 
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exceed thirty inches (30") in nominal diameter, and any appurtenant facilities, in, over, through, 
across, under, and along land owned by the Grantor (hc.:rcalkr the ·'Grantor's J>rope1'Ly':J, which is 
mort' particularly described as follm.,1s: 

' 
The Northwest Quarter (NW Y.i), except the East 225.68 feet of the West 
1,762.69 feet of the North 238.32 feet thereof, of Section 12, Township 99 
North, Range 50 West of the 5th P.M., Lincoln County, South Dakota, more 
particularly described in Quit Claim Deed dated December 28, 2012 from 
Vernon L. Slack and Carolyn S. Slack, individually, as Co-Trustees of the 
Vernon L. Slack Living Trust and as Co-Trustees of the Carolyn S. Slack 
Living Trust to Slack Family Properties, LLC, recorded in Book 118, Page 
2884, Deed Records, Lincoln County, South Dakota, less and except any 
conveyances heretofore made. 

Exhibit A attached hereto is a schematic diagram drawn on a sketch or image of all or 
part of the Grantor's Property showing the approximate location of the Pipeline Easement, 
Temporary Construction Easement, Access Easement and the surface site. The precise location 
of the Temporary Construction Easement or "workspace" will be in an area immediately adjacent 
to the planned or actual Pipeline Easement and shall not exceed one hundred feet in width 
exclusive of the Pipeline Easement. The location of the Pipeline Easement and the Access 
Easement shall not substantially deviate or change from that which is depicted on Exhibit A, 
with the southern edge of the Pipeline Easement located twenty five feet (25') from the property 
boundary and the surface site fence corner to be no closer than 144.6 feet from the nearest edge 
of Cliff A venue Right of Way as it currently exists. Within one hundred eighty ( 180) days 
following the completion of construction of the pipeline, Grantee shall supplement and replace 
Exhibit A with a new Exhibit A-1 that will (a) show the definite location of the installed pipeline 
as determined by an as-built survey, and (b) provide the legal description of the definite location 
of the Pipeline Easement and the Access Easement. Unless otherwise indicated on Exhibit A-1, 
or in the event Grantee does not provide Exhibit A-I, the parties hereto agree that the Pipeline 
Easement shall extend 25' outward in each direction at a 90 degree angle from the centerline of 
the pipeline as originally constructed. Grantor hereby agrees that Grantee shall have the right to 
and is hereby authorized, with or without the joinder of Grantor, to file Exhibit A-1 by affidavit, 
to amend this Agreement to include such new Exhibit A-1 or to attach such new Exhibit A-1 to 
this Agreement, and to record or re-record such affidavit, amendment or Agreement with the new 
Exhibit A-1. Grantee shall provide Grantor with a copy of the recorded affidavit, amendment or 
rerecorded Agreement. 

It is futther agreed as follows.-

I. Use Of Easement: The right to use the Temporary Construction Easement, Pipeline 
Easenient and the surface site shall belong to the Grantee and its agents, employees, designees, 
contractors, guests, invitees, successors and assigns, and all those acting by or on behalf of it for 
the purposes of accessing. establishing, laying, constructing, installing, modifying, replacing, 
improving, altering, substituting, operating, maintaining, accessing the Easements across the 
Pipeline Easement, inspecting, patrolling, protecting, repairing, abandoning in place and 
removing, in whole or in part, a pipeline, for the transportation of oil, together with below-

I 
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ground appurtenances as may be necessary or desirable for the operation of the pipeline, over 
through, across, under and upon the Grantor's Property, subject to the terms and conditions 
below; 

(a) In no event can the pipeline exceed 30" in diameter. Also, in no event can 
more than one pipeline be installed in the Easement area; 

(b) Grantee shall have the right lo select the exact location of the Pipeline 
Easement, and the surface site and the location of the pipeline within the 
Pipeline Easement, such that the centerline of the pipeline may not, in all 
instances, lie in the middle of the Pipeline Easement as it is approximately 
shown in Exhibit A; but regardless of the location of the pipeline, the Pipeline 
Easement shall not exceed fifty feet in width; 

(c) The Temporary Construction Easement or workspace will be used to 
construct one pipeline and any appurtenant facilities in, over, through, across, 
under, and along the Pipeline Easement area. The term of this Temporary 
Constrnction Easement shall be for a period to extend eighteen (18) months 
from the date of construction commencement. However, if Grantee has 
completed its use of this Temporary Construction Easement prior to the 
eighteen ( 18) month ·pel'iod and so states in writing, then the Temporary 
Construction Easement shall immediately terminate. Grantee shall have the 
right of ingress and egress over and across the Pipeline Easement (and the 
Temporary Constrnction Easement while in effect) to survey, conduct 
reasonable and necessary ·construction activities, to remove structures and 
objects located within the Pipeline Easement and the Temporary Construction 
Easement; 

(d) Grantee agrees to install its pipeline no less than forty eight inches (48") from 
the top of the pipe to the normal ground surface in cultivated fields, no less 
than twenty four inches (24") from the top of the pipe to the normal surface of 
the ground through the rock, and no less than twenty four inches (24") below 
or above any currently established drain tile, should such exist at the time this 
Agreement is executed; provided, however, Grantor shall have the option to 
cause the pipeline to be lowered to no less than sixty inches (60") from the top 
of the pipe to the normal ground surface at such locations as designated by 
Grantor to Grantee in writing not less than thirty (30) days prior to the date 
that Grantee commences the installation of the pipeline; and 

(e) Except for the facilities to be located within the surface easement, Grantee 
agrees that no permanent above ground appwtcnances othe1· than any required 
cathodic protection test leads, pipeline and aerial markers will be placed on 
Grantor's property unless mutually agreed to in writing. Grantee agrees to 
place such markers and test leads at prope1ty lines, fence lines, points of 
inflection, or foreign pipeline crossings when reasonable to do so. 
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2. Slope Of Easement Area: Subject to Section 5 below, Grantee shall have the right to 
construct, maintain and change slopes of cuts and fills within the Pipeline Easement Area to 
ensure proper lateral and subjacent support for and drainage for the pipeline and appurtenant 
facilities related to this pipeline project. 

3. Access To Easement Area: Grantee shall also have the non-exclusive right of unimpeded 
entry and access (hereafter "Access Easement") in, to, through, on, over, under, and act·oss the 
Grantor's Property only for purposes necessary, and at all times convenient, to exercise the rights 
granted to it by this Agreement. The approximate location of the Access Easement, if it involves 
property other than the Pipeline Easement and any existing roads on Grantor's Property, shall be 
shown on Exhibit A and definitely located and described on the subsequent as-built survey and 
Exhibit A-1. If Grantor erects any fences across the Access Easement or Pipeline Easement (if 
permitted in accordance with other terms and conditions of this Agreement), Gran tor must install 
a gate, and if any gate across the Access Easement is locked, Grantor must supply Grantee with a 
key. Grantor shall allow Grantee to install its own lock if Grantee so chooses, provided that the 
method of locking the gates allows both Grantor and Grantee to use its/his/her own key or Jock 
to open the gate without further assistance. 

4. Consideration Of Easement: The consideration paid by Grantee in this Agreement includes 
the market value of the Easements, both permanent and temporary, conveyed by Grantor and, 
except as provided herein below, any and all damages to the Grantor's Prope1ty, excluding the 
Easements. Grantor has been paid (or, if leased, Grantor's tenant has been paid) for damages 
caused to growing crops for the initial 3 year period following commencement of construction on 
the Pipeline Easement, Temporary Construction Easement, Access Easement and the surface 
site. Grantee also will be responsible for paying any verifiable future damages to Grantor's 
crops beyond the 3 year period. Additionally, Grantee will pay Grantor (or, if leased, to 
Grantor's tenant) for any verifiable damages caused to livestock due to Grantee's construction 
activities during the periods of the original construction of the pipeline. 

5. Restoration Of EaseuJent Ground And Area: Grantee will, insofar as practicable, restore 
the ground (inclusive of ground's slope and cut) and areas disturbed by the Grantee's use of the 
Pipeline Easement and will construct and maintain soil conservation devices on the Pipeline 
Easement as may be reasonably required to prevent damage to Grantor's Property from soil 
erosion resulting from operations of Grantee hereunder. Grantee shall restore fill topsoil to the 
entire Easement area. Further, Grantee will restore and return the nutrient level in the Grantor's 
Property to the same level as it was prior to construction. Grantee shall leave the surface of the 
Temporary Construction Easement, Pipeline Easement, or Access Easement as nearly as 
reasonably possible as it was prim· to the use of same and will restore all fences, access 
driveways/approaches, and access roads as nearly as possible to as good, or better, condition as 
they were prior to the use of said Easements and completion of the work for which said use was 
made, except for that patt of the prope1ty within the Easements that is permanently altered in 
accordance with rights given under this Agreement. 

6. Farming/Grazing Of Easement Area: Grantor excepts and excludes from the Pipeline 
Easement, and reserves to Grantor, the right to farm the Pipeline Easement and to graze livestock 
thereon. Grantor further reserves the right to build and maintain fences, terraces, power lin~s, 
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pipelines, paved roads, and parking areas across the Pipeline Easement as well as the right to 
fully use and enjoy the said premises in any manner on the Pipeline Easement except for the 
purposes granted to the said Grantee. Grantor reserves the right to convey similar rights and 
privileges to such other persons and at such other times as Grantor may so desire, provided that 
such additional rights and privileges granted shall be exercised in a reasonable manner so as not 
to interfere with the rights of Grantee herein. 

7. Interference Of Easement Area: Grantor may not use any pati of the Easements in a way 
that may damage, destroy, injure, and/or interfere with the Grantee's right to use said Easements 
for the purposes set forth in this Agreement. Grantor is not permitted to conduct any of the 
following activities on the Easements without the written permission of Grantee: (1) construct or 
permit the construction or installation of any temporary or permanent building or site 
improvements, other than streets and rnads; (2) drill or operate any well; (3) remove soil or 
change the grade or slope; (4) impound surface water; (5) plant trees or landscaping or (6) install 
any above or below ground obstruction that may interfere with the purposes for which the 
Easements under this Agreement are being acquired may be placed, erected, installed or 
permitted to exist without the written pel'mission of Grantee. In the event the terms of this 
paragraph are violated, such violation shall immediately be eliminated upon receipt of written 
notice from Grantee or Grantee shall have the immediale right to correct or eliminate such 
violation at the sole expense of Grantor. Grantor shall promptly reimburse Grantee for any 
reasonable expense related thereto. Grantor further agrees that it will not interfere in any manner 
with the purposes for which the Easements under this Agreement are conveyed. Any 
improvements, whethel' above or below ground, installed by Grantor subsequent to the date that 
Grantee acquires possession of the Easements, may be removed by Grantee without I iability to 
Grantor for damages. 

8. Prevention Of Interference Of Easement Area: Grantee has the right to trim or cut down 
or eliminate trees or· shrubbery' to the extent, in the sole judgment of Grantee, its successors and 
assigns, as may be necessary to prevent possible interference with its rights under this 
Agreement, including the operation of the pipeline and to remove possible hazards thereto, and 
the right to remove or prevent the construction of, any and all buildings, structures, reservoirs or 
other obstructions on the Easements which, in the sole judgment of the Grantee, may endanger or 
interfere with the efficiency, safety, or convenient operation of the pipeline and appurtenant 
facilities or use of the Easements within the terms of this Agreement. 

9. Reservation Of Oil, Gas, And Mineral Rights: Grantor shall retain all the rights to oil, gas, 
and other minerals in, on and under the Easements; provided, however. that Granter shall not be 
permitted to drill or operate equipment for the production or development of minerals on the 
Easements, but it will be permitted to extract the oil and other minerals from and under the 
Easements by directional drilling and other means, so long as such activities do not damage, 
destroy, injure, and/or interfere with the Grantee's use of the Easements for the purposes for 
which the Easements are being sought by Grantee. 

I 0. Access During Construction: During the project construction, Grantee will install 
temporary cross overs across the pipeline ditch at approximate intervals not in excess of 1,000 
feet so that Grantor is able to fully access and utilize such cross overs to cross the pipeline 
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easement with Grantor's farm equipment and livestock. Upon completion of the project 
construction, permanent fencing destroyed or disturbed by project construction activities shall be 
re-installed by Grantee, at its sole expense, along the same alignment and approximate location 
of the Grantor's existing fences. Grantee and its designated contractors, employees and invitees 
agree to keep all gates in fences closed at all times so that any livestock located on the remainder 
portion of Grantor's Property cannot stray from the fenced pastures. 

11 .. Restoration Of Easement Area: Grantee agrees that after it has exercised its rights to use 
the Easements in any manner that disturbs the surface of the Easements, it will restore the 
surface to the condition in which it was in prior to the immediately preceding use of the 
Easement, except as the surface may be permanently modified in accordance with the rights 
granted under this Agreement. 

12. Indemnification: Grantee hereby agrees to indemnify, reimburse, and hold Granter 
harmless from and against any claim or liability or loss in relation to (a) any and all activities of 
use or operation of the pipeline by Grantee and its successors and assigns, including but not 
limited to claims for personal injury, death, casualty, property damage or acts of God, together 
with any such claims of loss in relation to leaks or spills of the products being transported 
through the pipeline; (b) Grantee's breach of any covenants of this Agreement, any 
representations and warranties contained in this Agreement, (c) any mechanic's, materialman's 
and/or vendor I iens filed against and/or Grantor's Property as a result of Grantee's conduct 
and/or non-payment of materials or services, and (d) any attorney fees incurred by Grantor in 
connection with enforcement of this Agreement, if Granter is the prevailing party. Further, 
Grantee agrees to defend Grantor from the above described items I isted in this Section 12 
excepting, however, such claims, liabilities or damages as may be due to or caused by the 
recklessness, gross negligence or intentional conduct of Grantor, its servants, or agents. 

13. Assignment And Perpetuity Of Easement: Grantee shall have the right to assign this 
Agreement, as amended from time to time, and the Easements granted under it, in whole or in 
part, to one or more assignees. However, Grantee shall notify Grantor in writing of any and all 
assignments of this Agreement. Grantee acknowledges that an assignment of this Agreement 
does not relieve or absolve Grantee's obligations to Granter stemming from this Agreement. 
The Pipeline Easement and Access Easement shall be in perpetuity, and provisions of this 
Agreement, including all benefits and burdens, shall run with the land. The undersigned 
Grantor(s) warrants that it/he/she/they is/arc the owner(s) of Grantor's Property and has/have 
authority to execute this Agreement on behalf of Granter. 

14. Property Of Grantee: Notwithstanding any rule of law or equity, unless otherwise sold, 
bartered or conveyed to another party, the pipeline and all related infrastructure and facilities 
shall at all times remain the property of the Grantee notwithstanding that the pipeline or those 
facilities may be annexed or affixed to the freehold or abandoned in place by Grantee. 

15. Applicability Of Laws: This Agreement and the Easements granted under it shall be 
interpreted in accordance with the Jaws of South Dakota and all applicable federal laws. 
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16. Counterparts: This Agreement may be signed in counterparts and all such counterparts 
shall be deemed as originals and binding upon each party executing any counterpart and upon 
his/her/their/its respective heirs, devisees, representatives, successors and assigns. This 
Agreement, Exhibit A, and subsequent Exhibit A-1 and the as-built survey, may be recorded in 
the real estate records of the county or counties where Grantor's Prope1iy lies. 

17. Entire Agreement: This Agreement contains the entire agreement between the parties and 
there arc not any other representations or statements, verbal or written that have been made 
modifying, adding to, or changing the terms of this Agreement. 

18. Severability: If any provision of this Agreement is invalid under any applicable statute or is 
declared invalid by a couti of competent jurisdiction, then that provision shall be deemed to be 
severed here from and the remainder of this Agreement shall continue in full force and effect and 
shall be construed to the furthest extent legally possible so as to accomplish the purposes set 
forth in this Agreement. 

19. Termination Of Easement: This Agreement shall terminate upon the following; 

(a) Grantee fails to commence construction of the pipeline within five (5) years 
from the date of this Agreement or twenty four (24) months from the time 
Grantee receives all necessary permits to construct the entire pipeline, 
whichever occurs sooner; or 

(b) In the event that use of the pipeline facilities by Grantee, its successors and 
assigns shall not be maintained for the purpose herein granted for a period of 
two (2) consecutive years, then, upon receipt of the appropriate government 
approvals for abandonment, Grantee shall have no further rights in the lands 
or the Permanent Easement Area except, at the option of Grantee, the right to 
abandon the subsurface pipeline facilities in place or the right and privilege to 
remove the Pipeline Facilities. In the event Grantee elects to remove the 
subsurface pipeline facilities, Grantee shall restore the surface of the 
Permanent Easement Area as near as is reasonably practicable to its condition 
prior to such removal at its sole expense consistent with the requirements 
contained in Section 5 hereinabove. Grantee, its successors 01· assigns shall, 
within six (6) months after the abandonment or removal of the pipeline 
facilities, file with the Office of the respective Register of Deeds Office a 
release of the right, title and interest of Grantee in and to Grantor's Property 
the lands and Permanent Easement Area. 

20. Insurance Coverage: Grantee shall maintain or shall cause to be maintained, in full force 
and effect throughout the term of th is Agreement and unti I such time as the Pipeline and related 
property are removed (or properly sealed, as the case may be) and the disturbed surface is 
remediated and restored, at its sole cost and expense, the insurance described below, with 
coverages and limits at levels customary in the industry for performing work, activities, 
operations and services similar to those to be performed as described in this Agreement but at 
levels not less than the minimums indicated; 
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(a) Worker's Compensation in accordance with the benefits afforded by the 
statutory Worker's Compensation Acts applicable to the state, territory or 
district of hire, supervision or place of accident. Policy limits for worker's 
compensation shall not be less than statutory limits and for employer's liability 
one million dollars ($1,000,000) each accident, one mi Ilion dollars 
($ I ,000,000) disease each employee, and one million dollars ($1,000,000) 
disease policy limit; 

(b) Commercial General Liability Insurance including bodily injury, death, 
property damage, independent contractors, premises operntion, explosion and 
collapse hazard, underground hazard, products/completed operations, 
contractual, and personal injury liability, with a limit of $10,000,000 per 
occurrence; 

(c) Commercial Automobile Insurance covering owned, hired, rented, and non­
owned automotive equipment with a limit of $1,000,000 per accident; 

(d) Excess Umbrella Liability Insurance coverage in excess of the terms and 
limits of insurance specified in subsections (a), (b), and (c) above with a limit 
of $5,000,000 per occurrence in excess of the other insurance coverages and 
policy limits stated herein; and 

(e) Upon execution of this Agreement, Grantee shall furnish Grantor a certificate 
of insurance evidencing the coverage required herein. To the extent allowed 
by law, Grantee shall name Grantor as an additional insured under Grantee's 
insurance policies to the extent of Grantee's indemnity obligations hereunder, 
which policies shall include waiver of subrogation in favor of Grantor. 

21. Insneefio11 Of Easement Area: Grantor shall have the perpetual right to inspect of any 
above ground po1iion of the pipeline or the Easement area without the requirement of notice fot· 
the same to Grantee. 

22. Maintenance And Repair Of Pipeline Facilities: Grantee shall at all times be responsible 
for the maintenance and repair of the pipeline and the Pipeline Easement and including, but not 
limited, to sink holes or settling of the Pipeline easement surface area, and Grantee hereby agrees 
to be responsible to t·epair or pay any damages caused by its failure to maintain or repair the 
pipeline or Pipeline Easement consistent with the requirements contained in Section 5 
hereinabove. Further, Grantee agrees Granter shall not be responsible nor shall be liable to any 
party for Grantee's failure to maintain or repair the pipeline or Pipeline Easement. 

23. Installation. Of Future Drain Tile: After construction, should Grantor desire to install any 
new lateral tiles, Grantor agrees as follows: 

(a) Grantor shall provide Grantee with detailed construction drawings at least five 
(5) days prior to the date that Grantor intends to install same; 
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(b) A Grantee representative must have the opportunity to be present and be 
notified at least forty-eight (48) hours in advance by calling telephone number 
844-708-2635, prior to any work ( excavation or operation of heavy 
equipment) within the 50' permanent Easement; 

(c) Granter shall place a "One-Call Notification" to the one-call notification 
cel)ter not less than forty-eight ( 48) hours prior to digging; 

(d) Grantee's Pipeline shall be located before Grantor's lateral lines are 
constructed or installed; 

(e) Grantee requires a minimum clearance of 12 inches be maintained between 
the outside diameter of Grantee's Pipeline (top, bottom and sides) and any of 
Grantor's facilities; 

(t) Grantor agrees that the protection of the Pipeline will be maintained at al! 
times; and 

(g) Grantor agrees to alter, modify or halt any construction activity, which in the 
opinion of Grantee's onsite inspector, threatens or endangers Grantee's 
Pipeline. 

24. Protection And Preservation Of Existing Drain Tile: During construction of the pipeline, 
Grantee shall exercise all reasonable efforts to protect existing drain tile in the Pipeline Easement 
area, including but not limited to, placing matting over the top of all known existing drain tile to 
maximize weight distribution of the pipeline construction equipment over and near existing drain 
tile(s) or use of Tile Bridges or other comparable products, should Grantee deem such measures 
as necessary to protect same; and Grantee fmther agl'ees it shall be responsible to pay any 
damages caused to such unrepaired existing drain tile, whether damage is to the drain tile itself 
or for any other damages caused by the damaged drain tile including, but not limited to, flooding, 
crop damage, property damage, and bodily injury. Upon reasonable advance notice not in excess 
of twenty four (24) hours prior to the backfil I of dirt into the trench, Grantor and Grantors own 
drain tile consultant will be given a reasonable opportunity to inspect all drain tile repairs and/or 
installation. 

25. Relocation Or Repurposing Of Pipeline: Grantee may not relocate the pipeline or use the 
Easement for any other purpose without Grantor's prior written consent. 

26. No Repair Or Maintenance Obligations Of Grantor: Grantor shall have absolutely no 
duty or responsibility whatsoever with 1·espect to the operation, repair or maintenance of the 
pipeline or Easement areas. 

27. Venue Of Actions: This Agreement together with any dispute relating thereto shall be 
construed.according to the laws of the State of South Dakota, and shall be brought in the South 
Dakota county in which Grantor's Property is located. 

'"""·'·-A 
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28. Incorporation Of PUC Final Decision And Order: The Public Utility Commission's 
December 14, 2015 Final Decision And Order (together with the Exhibit A - Permit Conditions 
attachment), is attached collectively hereto as Exhibit B, and, shall be fully incorporated into this 
Agreement. If the terms of this Agreement conflict with the terms of the said PUC Final 
Decision And Order, then the terms of this Agreement control. 

29. Notices: All notices require to be given shall be in writing and mailed, postage prepaid and 
deposited with United States Post Office addressed to the pmiies as follows: 
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To Grantors: 

Slack Family Properties, LLC 
A South Dakota Limited 
Liability Company 
27093 Fairway Circle 
Harrisburg, SD 57032 

To Grantee: 

Dakota Access, LLC 
c/o Micah Rorie 
1300 Main Street 
Houston, TX 77002 

With copy to: 

Breit Law Office, P.C. 
Attn: Glenn Boomsma 
606 East Tan Tara Circle 
Sioux Fal1s, SD 57108 

With copy to: 

May, Adam, Gerdes & Thompson, LLP 
c/o Brett Koenecke and Justin Bell 
PO Box 160 
Pierre, SD 57501 

30. Time of the Essence: Time is important in the performance of the obligations by the parties 
of th is Agreern.ent. 

31. Disclaimer By Grantor: Grantee hereby agrees that the Easements are conveyed by 
Granter to Grantee AS-IS, WHERE IS, and WITH ALL FAULTS, and that the Grantor MAKES 
NO REPRESENTATIONS OR WARRANTIES WHATESOEVER, EXPRESS OR IMPLIED 
WITH RESPECT TO MAINTENANCE, CONDITIONS, COMPACTION, SOIL TYPE, 
DRAINAGE, OR DESIGN OF THE EASEMENT AREAS OR OF GRANTOR'S PROPERTY, 
AND EXPRESSLY DISCLAIMS ALL EXPRESS AND IMPUED WARRANTIES OF ANY 
KIND, INCLUDING WITHOUT LIMITATION WARRANTIES OF MERCHANTABILITY 
AND FITNESS FOR A PARTICULAR PURPOSE. HOWEVER; ALTHOUGH GRANTOR 
EXPRESS LEY DISCLAIMS ALL WARRANTIES, GRANTEE MAY RELY ON 
INFORMATION PROVIDED BY GRANTOR, IF ANY, RELATED TO COMPACTION, 
SOIL TYPE, DRAINAGE, OR OTHER FEATURES OF THE EASEMENTS REFERENCED 
IN THIS AGREEMENT. 

Datedthis:2f!/_dayof ,~ , 2016. 

GRANTOR: 

::ckFa~~vl 
i. G~,1 S'I . .Ao~. 

Prmt 
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ACJ<NOWLEDGEMENT 

STATE OF SOUTH DAKOTA) 
: ss 

COUNTY OF ) 

On this the~ day of ;?1/Ar:ti/i , 2016 before me, the undersigned officer, 

personally appeared ~r:~ 5/t,t;.t/4 . known to me or satisfactorily proven to be the 

person whose name is subscribed to the within instrument and acknowledged that they executed 

the same as the Grantor for the purposes therein contained. 

In witness whereof I hereunto set my hand and official seal. 
, .. 
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THE STATE ·} TEXAS § 

COUNTY OF. § 

i' 
i 
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Grantee: 

DAKOTA ACCESS, LLC 

ACKNOWLEDGMENT 

BEFORE ME, the undersigned, a Notary Public in and for said county and state, on this day personally 
appeared Robert Rose in his capacity as Vice President of Land and Right-of-Way of Dakota Access, 
LLC, known to me to be the person whose name is subscribed to the foregoing instrument, and. 
acknowledged to me that he executed the same in his stated capacity for the purposes and consideration 
therein expressed. _AJ. . . · 
Given under my hand and seal of office this 6-,,~ay ot ~ , lQl6. 

My Commission Expires: ..... --~--.........:.-' 

. 
I : )• .~ 
,[I. • Jf •• , - '._ ·- --
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Exhibit A 
LINCOLN COUNTY, SD 

S12·R50W· T99N 

r .'/'1lJ ;, ' t1H 

1;1 ''•-'·· ·t·1 r,. 

ROW Length: 2628.77 Ft.= 159.32 Rods 
Proposed Permanent Easement: 3.02 AC 
Temp Easement/Workspace: 6.03AC 

SD-Ll-038.000 
Tax ID: 

099.50.12.2000 
Slack Family 
Properties, 

LLC, 
a South Dakota 

Limited 
Liability 

Company 

---

t 1-= ,.,1 .''t.)fHJ i 'ul 
1 N 1 ',, ,. ;·-& ~I ;,~1\'q 

· Add Temp Easement/Workspace: 0.26 AC 
50' Wide Access Easement Ln: 167.05 Ft. 
Valve Site: 0.09 Ac. 

~ DAKOTA ACCESS, LLC . e----,--,------.---
Linear/Areal Cale = NAO 1983 UTM 
Zone 14N 

0 

Tract No.: 

Feet 
1,000 

SD-Ll-038.000 

Proposed Plpellne Easement Across: 
Slack Family Properties, LLC, a South 

Dakota Limited Liability Company 

• Entry & Exit Points [.:J Property Boundaries 

N Mainline Valve Site . CJ" Easement/Workspace 

-· · ·· · · · Center Line . - Addi!ional Temporary Easement~ Workspace 

Grantor hereby agrees that Gfpn~e-s·Jfall have the tight'to andls here~y tt.uthorized,, with or wfthout the 
joinder of Granto,; to file Exhlbft'A-1 by affidavit, to amend this Agreement to Include such new Exhibit 
A-1 or to attach such new Exhibit A-1 to this Agreement, and to record or re-record such affldavH, 
amen. ·· , or Agreement with the new Exhibit A-1. Grantee shall provide Grantor wfth a copy of the 
re · 'd a·: ·r;tcMt amendment or re-recorded Agreement. 
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Exhibit A 
LINCOLN COUNTY, SD 

_ .... _ . ~.1~·850.W-.Tf!IN 

ROW Length: 2628.77 Ft.= 159.32 Rods 
Proposed Permanent Easement: 3.02 AC 
Temp Easement/Workspace: 6.03AC 
Add Temp Easement/Workspace: 0.26AC 
50' Wide Access Easement Ln: 167.05 Ft. 
Valve Site: 0.09 Ac. 

Linear/Areal Cale = NAD 1983 UTM 
Zone 14N 

Feet 
0 .. 1.,0QO 

Tract No.: SD-Ll-038.000 

...,,,,,,,. 
~ DAKOTA ACCESS, UC 

Proposed Pipeline Easement Across: 
Slack Family Properties, LLC, a South 

Dakota Limited Liability Company 

• Entry & Exit Points c::Jl Property Boundaries 

N Mainline Valve Site . !=1 Easement/Workspace 

Center Line · (Ill Additional Temporary Easement - Workspace 

Granto, hereby agrees that Grantee shall have the right to and Is hereby authorized, with or without the 
Jolnder of Grantor, to file Exhibit A-1 by affidavit, to amend this Agreement to include such new Exhibit 
A-1 or to attach such new Exhibit A-1 to this Agreement, and to record or re-record such affidavit, 
amen(Jm · t; or Agreement with the new Exhibit A-1. Grantee shall provide Grantor with a copy of the 
recorq · _ .v.ftt amendment or re-recorded Agreement. 
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BEFORE THE PUBLIC UTILITIES COMMISSION 
OF THE STATE OF SOUTH DAKOTA 

IN THE MATTER OF THE APPl.lCATION OIF ) FINAL DECISION AND .ORDER; 
DAKOTA ACCESS, LLC FQR AN ENERG,f ) NOTICE OF ENTRY 
FACILITY PERMIT TO CONSTRUCT THI: ) 
DAKOTA ACCESS PIPELINE ) HP14-002 

) 

PROgEDURALJ:illTQRV 

On December 15, 2014, the South Dakota·PubUc UtRmes Commission (Commlssion) 
received an energy faclllty permit application (Application) from Dakota Acoess, LLC (Dakota 
Access) pursuant to SDCL 4941 B-4 to construct: the South Dakota portion of the proposed 
Dakota Access Pipeline (Pipeline), The Pipeline wlll begin in North Dakota and terminate in 
Patoka, Illinois, traversing 13 counties In South Dakota. The proposed 12~ to SO·lnch diameter 
pipeline will have an initlal capacity Qf 450,000 barriats of'pil per day with a total potential of up to 
570,000 barrels per day. The proposed route will enter South Dakota in ~ampbell County at the 
North Dakota/South Dakota border and will extend in a southeasierly direction, eXlting the state 
at the South Dakota/Iowa border in Lincoln Coun~. The length of the Pipeline through South 
Dakota Is ~pproxlmately 270 mlles. The PipeHna also would Include one pump station in South 

·· Dakota •located in Spink- County. Pursuant to SDCL 49-41B~24, the Commission has one year 
: from th~ date of application to render a decision on the ApplicatJon. 

on December 16, 2014, the Commission issued Its Notice of AppHcatton; Order for.and 
Notice of Publ(c Input Hearinge; Notice of Opportunity to Apply for Party Status. The notice 
provided. that each municipality. county, and govenimental agency in the area whert the faclllty 
is proposed to be sited; any nonprofit organization, fonned In whofe er in part to promote 
conservatfon or natural beauty, to protect the environment, personal health or other biological 
va\ues, to preaeive historical sites, to promote conuumer Interests, to represent commercial and 
industrial groups, or to promote the orderly devetopment of the area in which the facility is to be 
sited; or any Interested person, may be granted party status In this proceeding by making 
written app\ication to the Commission on or before February 13, 2015. 

On December 17, 2014, Dakota Aocess filed a Motton for Waiver of ARSD 20:10:22:39. 
Dakota Acee&! requeJted a waiver to the extent the rule requires the flUng of written testimony 
with its application. On December 23, 2014, Dakota Access filed a Revised Applicatlon and 
Revised Exhibits A and c. Dakota Access stated that the revrsed documents, reflected route 
changes. 

On Daeember 30, 2.014; the Commission issued an order assessing a filing fee not to 
exceed $610,000. On January 8, 2015, Commissioner Flegen flied a Jetter delivered to 
Governor Dennis Daugaard advising of a conflict of interest under SOCL 49-1-9 after teaming of''· 
family ownership cf land on the proposed Pipeline route. On January 14, 2015, · Gcvemor 
Daugaard filed-a letter with Secretary· of.·State-Shantel ·Krebs,appolntlng·State Treasurer-Rich 
sattgast to serve as Acting Commissioner in place of Commissioner Fiagen pursuant to SDCL 
49-1-9. 

·~ ..... ·-·":··~-- . 

.. 

' . 
' 



Filed: 10/31/2017 2:13:16 PM CST   Lincoln County, South Dakota     41CIV17-000460

Pursuant to SDCL 49-41B-15 and 49-41'?i-16, and Its NoUce of Application; Order for 
and Notice of Public Hearings and Notlce of Opportunity to Apply for Party Status, the 
Commission held public hearings on Dakota Access's application as follows: Wednesday, 
January 21, 2015, from noon (12:00 p.m. CST) until 3:00 p.m. in the Bowdle School 
Gymnasrum, 3083 2nd Ave., Bowdle, South Dakota; Wednesday, January 21, 2015, from e:oo 
p.m. CST untll 9:00 p.m. in. the Redfield, School Auditorium, 502 E. 2nd St.. Redfie.ld, South 
Dakota; Th\irec:fay, J~riuary 22, 2015, from 10:30 a.m. CST unUI 1:~::p;m.1n the lroquQTa SahoOJ· 
Gyronaslum, 1'11 .E. V'/~$f;ij. Ave., troquoie, South Dakota; and 1'h4tedJiy,. ~aou,iry 2'2~ lil1S~ 
from 5:30 p,m. CST untl· 8:30 p.m. in the Roosevmlt Room at the ~lji~~ ffotst & Ct,nfetenc;e 
Center, 3200 W. Maple Street, Sioux Falls, South Dakota. The purpose of the public input 
hearings was to hear public comment regarding Dukota Access's applleation. At the public input 
hearings, Dakota Access presented a brief description of the project, following which interested 
persons appeared and presented the!r views, comments, and questions regarding the 
application. 

On January 6, 2015, the Commission received an Application for Party Status from the 
South Dakota Department of Transportation. On January 15,· 2015, the Commission received an 
Application for Party Status from Chris Healy and Mark Meierhenry. On January 20, ·2015, the 
CommiBBion received an Appllcatlon for Party Starrus from Lake County. On January 22. 2015, 
the Commission received Applfcations for Par~ Status from WEB Water Development 
Assocfatlon, Inc. and Randy Kuehn. On Januat'Y 28, 2015, the Commission received an 
AppUcatlon for Party Status from the Lincoln County Board of Commissioners. On February 2, 
2015, the Commission received an Application for Party Status from Pente Farms,- l.LC. On 
February 3. 2015, the Commission received an Application for Party Status from the Minnehaha 
County Bo~rd of ~ommis~ioners. On February 41 2015, the Commission received an Application 
for Party Status· from Peggy Hoogeetrsat. On February 5, 2015, the Commrsslon received an 
Applicatlon for Party Status from Joy A. Hohn. On February 6, 2015, the Commission received 
Applications for Party Status from Marilyn J. Murray, the City of Harford, and Rocky Acres Land 
Investment LLC. On February 9. 2015, the Commission received Applications for Party Status 
from Dale E. Sorenson Ute Estate; Dakota Rural Action; Dale and Debra K. Sorenson~ Duane 
Sorenson - Dale, S. Sorenson Life Estate; Dennis Sorenson .. Dale E. Sorenson Ufe Estate; 
Douglas Sorenson - Dale E, Sorenson Life Estate; Linda Goulet; Haugen Investments LP; 
Phllllp Fett; and Orrin E. Gelde. On February 10, 2016, the Cqmmlsslon received Appllcations 
for Party Status from Shfrtey M. Oltmanns; Bradley F. Williams; Craig L, Walkeli and Cotta-Jo A. 
Walker. On February 11 1 2015, the Commission rsceived an Application for Party Statue from 
Kevin J. Schoffelman and the City of Sioux Falls. On February 12, 2015, the Commission 
received an Application for Party Status from Delores Andreessen Assid; Charles J. Johnson; 
Janice E. Petterson; Corliss F. Wfebers; Paul A. Nelsen; and Paul A Seamans. On February 
121 2015, the Commission received a letter withdrawing the applications for party ·status for 
Mark Melerhenry and Christopher Healy. On February 13, 2015, the Commlsalon received an 
Application for Party Status from John Wellnitz; John Stratmeyer; the 2012 Brass Family LLLP; 
the Indigenous Environmental Network; Rosebud Sioux Tnbe-Sicangu Oyate Land Office; and 
Rosebud Sioux Tribe-Slcangu Lakota Treaty Offtae. on February 17, 2015, the Commission 
received an· Application for Party Status from the Yankton Sioux Tribe; KKKP Property LLLP; 
CaMn Schreiver; DLK&M, LLC; Pederson Ag. LLC; Jean O&thus; Daniel & Marcia Hoiland; and 
Mavis A. Perry. . .. ; . · · · · · 

On February 1s; 2015,, the Commission granted Dakota Access's Motion for Waiver of 
AR.SD 20:10:22:39. In addition, the Commission granted intervention to the South Dakota 
Department of Transportation; 'Lake County; wee Water Development Association, Inc.; Randy 
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Kuehn; Lincoln County Board of Commissioners; Pante Fanns, LLC; Minnehaha County Board 
of Commissioners; Peggy A. Hoogestraat; Joy A. Hohn: Marilyn J. Murray; City of Hartford; Rocky 
AcreB Land Investment, LLC; Linda Goulet; Dale E. Sorenson Life Estate; Dakota Rural Action; Dale 
and Debra K. Sorenson; Duane Sorenson; Dennis Sorenson; Douglas Sorenson: Haugen 
lnvestme~ts. LP; Phillip Fett; Orrin E. Gelde; Shirley M. Oltmanns; Bradley F. WIiiiams; Craig L. 
Walker; Cotta.Jo A. Walker. Kevin J. Sohoffelman; Cily of Sioux Falls; Delores Andreessen Assld; 
Charles J. Johnson; Janice E. Petterson; Corliss F. Wlobers; Paul A. Nelsen; and Paul A. Seamans. 

· On Mareh 5. 2015, the Commission granted intervention to John Wellnitz; John 
Stratmeyer; Lalin Brass; Indigenous Envfronmentnl Network; Rosebud Sioux Trlbe-Slcangu 
Oyate Land Office; Rosebud Sioux Tribe-Sicangu Lal<ota Treaty Office: Yankton Sioux Tribe 
KKKP Property, LUP; Ca!vln Schreiver; DLK&M, LL.C; Pederson Ag, LLC; Jean Osthus; Daniel 
ar,d Marcia Holland; and Mavis Parry. 

On March 11, 2015, the Commission Issued a Prehearing Scheduling Order. On March 
19 and 20, 2015, Dakota Access filed route revisions. On April 20, 2015, the South Dakota 
Association of Rural Water Systems, Inc. {SDARWS) flied a Petition for Intervention. On May 41 

2015. the Commission granted intervention to SDARWS. 

On May 7, 2015. Yankton Sioux Tribe filed a Motion to Compel. On May 8, 2015, the 
Yankton Sioux Tribe, Rosebud Sioux Tribe, Indigenous Environmental Network and Dakota 
Rural Action filed a Joint Motion to Amend Procedural Schedule. On May 11, 2015. Peggy 
Hoogestraat, Matthew Anderson. Kristi Anderson, Nancy Stofferahn, Tom Stofferahn, Ron 

··Stofferahn. · Ke\'lin Sehoffe1m·ar;;· ·Mayis·-parry, -Sl'iltt•~ro1tmantitf"Jan1ce-·Petterson, Carlis · · 
Wiebers, Linda Goulet, Marilyn Murray, Lori Kunzelman, Joy Hohn, Rodney Hohn, Orrin Geide, 
Doug Bacon, Margaret HIit, Devona Smith, Al Arends, Sherrie Frnes-Tracy, Delores Assid, and 
Ruth E. Arends, by and through their attorney Glenn J. Boomsma, Joined the Joint Motion to 
Amend Procedural Schedule. 

Th8' motion hearing on Yankton Sioux Tribe's Motton to Compel was set for May 12, 
2015. The motion hearing for Joint Motion to Amend Procedural Schedule was set for May 26, 
2015. On May 12, 2016, Yankton Sioux Tribe, Rosebud Sioux Tribe, Indigenous Environmental 
Network, and Dakota Rural Action filed a Joint Motion for Reconslderatfon of Order Dated May 
11, 2015 in which they requested that a hearing be held prior to May 22, 2015. On May 12, 
2015, the motion hearing on the Jo.Int Motion for Reconsideration of Order Dated May 11, 2015 
was set for May 14, 2015. On May 12, 2015, a Protective Order was issued. 

By order dated May 1'3, 2015, the Commission granted in part and denied in part 
Yankton Sioux Tribe's Motion to Compel. By orcler dated May 14, 2015, the commission 
granted the Motion for Reconsideration of Order Dated May 11, 2015 and set the motion 
hearing for the Joint Motion to Suspend for May 19, 2015. By order dated May 20, 2015, the 
Commission granted In part the Joint Motion to Amend Procedural Schedule. On July 8, 2015, 
Dakota Access filed a draft Facllfty Response Plan. 

Written preflfed direct and rebuttal tesHmony was filed by the parties' witnesses. On 
August 17, 2015, Yankton Sioux Tribe fifed a Motion for Leave to File Out of Time. Yankton 
·s1oux Tribe requested that one of Its witnesses b~ allowed to file his prefiled testimony on 
August 17, 2015. Pursuant to the scheduling order, the deadline for prefiled testimony was 
August 141 2015. The motion hearing on Yankton Sioux Tribe's Motion for Leave to File Out of 

. Time was scheduled for August 20, 2015. On August 20, 2015, the Commission Issued Its 
Order For and Notice of Evidentlary Hearing, with the hearing schedu/ec:I to begin September 

3 

A' <' 1 !•+ .... 

. .... 

:­,_ 



Filed: 10/31/2017 2:13:16 PM CST   Lincoln County, South Dakota     41CIV17-000460

28, 2015. By order dated August 21, 2015, the Motion for Leave to FIie Out of :nme was 
granted. 

On August 21, 2015, Dakota Access filed proposed route adjustments. On September 
16, 2015~ Peggy A. Hoogestreat, Kevin J, Schoffo/man, Unda Goulet, COrtrs Wiebers, Mavis 
Parry, Shirley Oltmanns, J~nlce E. Petterson, Marllyn Murray, Delores Andreessen Assld, Joy 
Hohn, Rodney Hohn, Orrin E. Geide, Nancy Sb>fferahn, Tom Stofferahn, Ron Stofferahn, 
Matthew Anderson, Kristl Anderson, Margaret Hilt, Ruth E. Arends, Allan C. Arends, Lorri L. 
Bacon, Sherrie K. Fines-Traoy, Laurie Kunzelman and Devona Smith, through their attorney 
Glenn Boomsma, requested that certain wltnesset( ba allowed to offer telephonic testimony at 
the evldentiary hearing. On September 18, 2015, Dakota Acoess filed Its South Dakota Spill 
Model Discussion. On September 18, 2015, the City of Sioux Falls filed a motion requesting that 
the Commission establish a range of time, either the afternoon of October 6 or the morning of 
October 7, for the testimony of the City of Sioux Falls' witness, Dustin Hansen. On September 
21,. 2015, Dakota Access filed maps showing route adjustments. On September 21, 2015, 
SDARWS filed a Motion for Substitution of Witness. On September 23, 2015, Yankto1'1 Sioux 
Tribe filed a Notice of Witness Unavailability and Motion for Time Certain. On September 23, 
2015, the City of Sioux Falls, Commlasion Staff, SOARWS, Yankton Sicu>e Tribe, Indigenous 
Environmental Network and Dakota Rural Action filed their witness and exhibit Jlsts. On 
September 23, 2015, Rosebud Sioux Tribe fllea its exhibit list and the lrrtervenors represented 
by Glenn Boomsma flied an informal witness and ,mchiblt list. On September 24, 2015, Dakota 
Access filed its witness and exhibit list and the intervenors represented by Olenn Boomsma flied 
an amended witness and exhibit list. On September 25, 2015, Commission Staff flied an 
amended witness and exhibit list. 

On September 25, 2015, the Commission gr.anted SDARWS' motion to substitute a 
witness and request for a time certain for its witne83; the motions to allow telephonic testimony 
and a time certain for witnesses represented by Glenn Boomsma; Yankton Sioux Tribe's motion 
to allow two of tts witnesses to testify at a time ce;1ain; and the City of Sioux FaHs' motion to 
:allow Its witness to testify at a time certain, 

On September 28, 2015, Dakota Access flied a Motion to Strike Rosebud Slcux Tribe's 
Exhibit List F!fing, and Preclude fntroductfon of Undisclosed Exhibits. On September 28, 2015, 
Dakota Acc&$t filed tts Revised Agricultural Impact Mitigation Plan. On September 29, 2015, 
Yankton Sioux Tribe, Rosebud Sioux Tribe, Indigenous Environmental Network, and Dakota 
Rural Action flied a Joint Motion to Stay Proceedings for Preparation of an Environmental 
Impact Statement. On October 6, 2015, Dakota Access filed a Brief In Opposition to 
Environmental Impact Statement. On October 8, 2015, the City of Sioux Falls and Dakota 
Access fifed their Jolnt Motion regarding Stipulated Findings of Fact, Conditions, and Exhibits. 

The evidentlary hearing was held as scheduled, beginning on September 29, 2015 and 
ending on October 9, 2015. At-the conclusion of the ,a\ildentiary hearing, a briefing schedule and 
decision date was set by the Commission and on October 21, 20141 an Ordll)r ,Setting 
Procedurar was issued. On Oc:tober 22, 2015, the Commission issued Ifs Order Denying Motion 
to Stay Proceedings for Preparation of an Environmental Impact Statement. On October 26, 
2015, the Commission issued Its Order Denying Motton to Strike and Preclude lntrcductfcn of 
Exhibits. On November 3, 2015, Dakota Access filed its Exhibit E, Insurance Requirements With 
Michels Corporation and Attachment 1, Mc,mber ouaranty Agreement Post-hearing briefs were 
filed In accordance with the briefing achadule. On November a, 2015, Lewis and Clark Regional 
Water System filed a letter stating it had reached an agreement to enter rnto a Water Line 
Crossing Agreement with Dakota Access. 
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At Its November 30, 2015, ad hoc meeting, the Commission voted to approve conditions 
to which a permit to construct the ProJeat would be subject, if granted. Commlssloher Hanson's 
substitute motion to deny the permit failed. The Commi,sion then voled to grant a permit to 
Dakota Access to construct the Project, subject 'to the approved condttions (Commissioner 
Hanson, dlssent!ng). The Commission also voted to grant the Joint Motion regarding Stipulated 
Findings of Fact, Conditions, and Exhibits that was submitted by the City of Slou,c Falls and 
Dakota Access. 

Havfng considered 1he evidence of record, applicable law and the arguments of the 
parties, the Commission makes the following Findings of Fact, Concluslons of Law, and 
Decision: 

FfNDJNGS Q.E FACT 

Pa,;ties 

1. Petitioner, Dakota Access, LLC, (Dakota Aoce6S) is a Delaware lilYlftecf liability company 
having Its principal place of business in Danas, Texas. Ex. Staff-1 1 ex. A, p, 2. As of the hearing 
dates, the companies with membership In Dakota Access Include Energy Transfer Partners and 
PhlllJpg ea. Tr. at 65-66. Sunoco Logistics will be the third member. Id. 

2. At the February 13, March 2, and April 3b, 2016, regularly scheduled Commission meetings, 
the Commission unanimously voted to grant party status to persons that had requested party 
status prior to the commencement of the meeting. Those that inteivened and were granted party 
status include: South Dakota Department of Transportation, Lake County, WEB Water 
Development Association, Inc., Randy Kuehn, Lincoln County Board of Commissioners, Pente 
Farms, LLC, Minnehaha County Board of Commissioners, Peggy A. Hoogestraat, Joy A. Hohn, 
Marilyn J. Murray, City of Hartford, Rocky Aores Land Investment, LLC, Linda Goulet, Dale E. 
Sorenson Ufe Estate, Dakota Rural Action, Dale and Debra K. Soreneon, Duane Sorenson, 
Dennis Sorenson, Douglas Sorenson, Haugen Investments, LP, Phillip Fett, Orrin E. Geide, 
Shirley M. Olltmanns, Bradley F. WIiiiams, Craig L Walker, Datta-Jo A. Walker, Kevin J. 
Schofferman, City of Sioux Fairs, Delores Andreessen Assfd, Chartes J. Johnson, Janice E. 
Petterson, Corliss F. Wiebers, Paul A. Nelsen, Paul A. Seamans, John Wellnitz, John 
Stratmeyer, Lorin Brass, Indigenous Envlronmental Network, Rosebud Sfoux Tribe-Sfcangu 
Oyate Land Office, Rosebud Siou.x Trlbe-Slcangu Lakota Treaty Office, Yankton Sioux Tribe, 
KKKP Property,'LLLP, Calvin Schreivar, DLK&M, LLC, Pederson~. LLC, Jean Osthus, Daniel 
and Marcia Hoiland, Mavis Parry, and the South Dakota Association for Rural water Systems, 
Inc. (SDARWS). Set, Commission orders granting Intervention issued on February 18, 2015. 
March 6, 2015, and May 4, 2015. 

3. The Commission's Staff also participated as a party In the case. · 

Proc1dur1I Flndlnat 

4. Dakota Access filed an application for a siting permit with the Commission on December 15, 
2q14, and a revised appli.catlon on December 28, 2014. Ex. DAPL-1. 

5. The Commission issued the following notices and orders in the case aa described in greater: 
detall in the Procedural History above, which is hereby Incorporated by reference rn these 
Findings of Fact and Concluaf ons of Law: 
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• 12/16/14 • Notice of Application; Order for a11d Notice of Public Input Hearinesi Notice of 
Opportunity to Apply for Party Status 

• 12/30/14 • Order Assassfng Ffling Fee 
• 02/18/15 • Order Grantlng Waiver and Intervention and Party Status (South Dakota 

Department of Transportation. Lake County, WEB Water Development Associ,tlon, Inc., 
Randy Kuehn, Lincoln County Board of Commissioners, Pente Farms, LLC, ··Minnehaha 
County Boahf of Commisslotiers, Peggy A. Hoogeatraat, Joy A. Hohn, Marilyn J. Murray, 
City of Hartford, Rocl<y Acres Land Investment, LLC, Linda Goulet, Dale E. Sorenson 
Life Estate, Dakota Rllral Actlon, Dale and Debra K. Sorenson, Duane Sorenson, Dennis 
Sorensen, Doug/as Sorenson, Haugen Investments, LP, Phlllip Fett, Ortin. E. Gefde, 
Shirley M.'Oltmanns, Bradley F. Williams, Craig L Watlcer, ·ootta·Jo A Walker, Kevin J. 
Schoffelman, City of Sioux Falls, Delores Andreessen Asa;d, Charles J. Johnson, Janice 
E. Petterson, Corliss F. Wiebers, Paul A. Nelsen, and Paul A Seamans) 

• 02/25/15 .. Prehearlng Scheduflng Conference Order 
• 03/05/15 .. Order Granting Intervention and Party Status (John Wellnitz, John 

Stratmeyer, Lorin Brass, Indigenous Environmental Network, Rosebud Sioux Trfbe­
Sicangu Oyate Land Office, Rosebud Sioux Trlbe-Sicangu Lakota Treaty Office, 
Yankton Sioux Tribe, KKKP Property, LLLP, Calvin Schreiver, DLK&M, LLC, Pederson 
Ag, LLC, Jean Osthus, Danlel & Marola Hoiland, and Mavis Parry) · 

• 03/11/15 ~ Prehearlng Scheduling Order 
• 05/04/15 - Order Granting lnteNentlon (South Dakota Association of Rural Water 

Systems, Inc.) 
• 05/07115 - Order for and Notrce of Motton He.arlng 
• 05/11/15 - Order for and Notice of Motion Hearing 
• 05/12/15- Protective Order 
• 05/12/15 • Otder for and Notice of Motion Hearing on Less Than Ten Days' Notice 
• 05/13/15 - Order Granting In Part and Denying in Part Yankton Sioux Tribe's Motion to 

Compel 
• 05/14/15 - Order Granting Motion to Reconsider. and Order for and Notice of Motion 

Hearing on Less Than Ten Days• NoUce 
• 05/20/15 ~ Order Granting in Part Motion to Amend Procedural Schedule 
• 08/18/15 - Order for and Notice of Motion Hearing on Less fhan 1 O Days' Notice 
• 08/20/15 - Order far and Notice of Evldentiary Hearing 
• .08/21/15- Order Allowing Late filed Testimony 
• 09/22/15 - Order far and Notice of Motions Hearing on Less Than 1 O Days' Notice 
• 09/25/15 - Order Granting Motions 
• 10/21/15- Order SettJng Po$t-Hearing Briefing Schedule and Decision Date 
• 10/22/15 • Order Denying Motion to Stay Proceedings for Preparation of an 

Environmental f mpact Statement 
• 10/26/15 .. Order Denying Motion to strike and Preclude fntroductlon of Exhibits 
• 12/14/15 - Order Granting Joint Motion Regarding Stipulated Findings of Fact, 

Conditions and Exhiblls 

6. Pursuant to SDCL 49-418-15 and 49-418-16, and Its Notice of Application; Order for and 
Notice of Public Hearings and Notrce of Opportunity to Apply for Party Status, the Commission 
held public hearings on Dakota Access's appJJcation at the following times and places: 
Wednesday, January 21, 2015, from noon (12:00 p.m. csn until 3:00 p.m. in the Bowdle 
School Gymnasium, 3083 2nd Ave., Bowdle, South Dakota; Wednesday, January 21, 2015, 
from 6:00 p.m. CST until 9:00 p.m. in the Redfield, School Auditorium, 502 E. 2nd St., Redfield, 
South Dakota; Thursday, January 22, 2015, from 10:30 a.m. CST until 1:30 p.m. In the Iroquois 
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Schoof Gymnasium, 111 E. Washita Ave., Iroquois:, South Df:lkota; and Thursday, January 22, 
20151 from 5:30 p.m. CST until B:30 p.m. in the Roosevelt Room at the Ramkota Hotel & 
Conference Center, 3200 W. Maple Street, Sioux Falls, South Dakota. 

7. The purpose of the public heanngs was to afford an opportunity for Interested persona to ·· 
present their views and comments to the Comrnis~ion concerning the Application. At the 
hearings, Dakota Access presented a brief description of the project after which Interested 
persons presented their views, comments, and queisUons regarding the application. See Public 
Hearing Transcripts. 

---~-·- -- -a; ·1ne following "{esffmoriy "'was· prefl1erf frtacivlnri~ofthefb~i evidentlary hearing held . . . . . . - ·:· 
September 29, 30, and October 1, 2, 6, 7, 8, and 9, 2015 Jn Room 414, State Capitol, Pierre, 
South Dakota: 

I 

Direct Testimony: ... 
" ., 

• Dakota Access: Joey Mahmoud, Monica Howard, John (Jack) H. Edwards, Chuck Frey, 
Todd Stamm 

• Commlsaion Staff: .Briar, Walsh, Paige Olso.n, Tom Kirschenmann, Oerric· Iles, Kim 
McIntosh, Darren Kearney, Michael Houdyshtell, Todd Balley, David Nickel, Ann Cur.now, 
Andrea Thornton, DeAnn Thyse, Michael Shelly, Robert McFadden, Cameron Young, 
Ryan Ledin 

• Landowners' Wltnesa8$: Corliss Fay Wlebera, Delores {Andreessen) Assld, Devona B. 
Smith, Janice Elaine Petterson, Kevin John Schoffelman, Linda Ann Goulet1 Margaret 
(Andreessen) Hilt, Marl/yn Jean Murray. Matthew L. Anderson, Mavis Arlene Parry, 
Nancy J. Stofferahn, Peggy A. Hoogestraat, Rod & Joy Hohn, Ronald H. Stofferahn, 
Shirley Mae Oltmanns, Thomas E. Stofferahn, Brian Top. Ruth E. Arends, Allan C. 
Arends, Lorrie L. Bacon, and Sherrie K. Fines-Tracy, Orrin Geicle, Kent Moecldy1 Sue 
Slbson, Laurie Kunzelman 

• City of Sioux Falls: Dustin Hensen 
• South Dakota Association of Rural Water Systems: Dan Zulkosky 

Rebuttal Testimony 

• Dakota Access; Joey Mahmoud, Monica Howard, Chuck Frey, Micah Rorle, Stacey 
Gerard, Aaron Oejala 

• Commission Staff: Michael E. ilmpson 
• Landowner lntervenors: Peggy A. Hoogestraat, Sue Slbson, Janice Efalne Petterson 
• Indigenous Environmental Network and Dakota Rural Action: Llea Devllle, Waste Win 

Young, Peter Capossela, Robert P. Gough, Dallas Goldtooth 
• Yankton Sioux Tribe: Faith Spotted Eagle, Chris Saunaoci, Jason Cooke 
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Appllcabl! Statu&1 and Regulations 

9. The following South Dakota statutes are applicable: SDCL 49-418-1 through 49-41B-2.1, 49-
4164, 49-419·11 through 49-41B-19, 4941B-21, 49,.416-22, 49-41B-24, 49-41B·28 through 
49-418-38 and applicable provisions of SDCL chapters 1·26 and 15-6. 

10. The following Soutf\ Dakota administrative rules am applicable: ARSD chapter 20:10:01 and 
ARSD 20:10:22:01 through ARSD 20:10:22:25, ARSD 20:10;22:36 thrbugh ARSO 20:10:22:40. 

11. Pursuant to SDCL 49-41 B-22, the Applicant for a faoillty construction permit has the burden 
of proof to establish that: 

(1) The proposed facllltywill comply with all applfcable laws and rules; 
(2) The facility wm not pose a threat of serious Injury to the environment nor to the social 
and economic condition of inhabitants or expected inhabitants in the siting area: 
(3) The facil!ty will not substantially Impair 1hi& health, safety or welfare of the inhabitants; 
and ' 
{4) The facrtlty will not unduly interfere with the orderly development of the region With 
due consideration having been given the views of governing bodies of affected local 
units of government. 

Th• erofect 
12., The Project will be owned by Dakota Acces&i, LLC. Dakota Access, LLC members will 
incl!Jde Energy Transfer Partners, Phillips 66, and Sunoco Logistics. Ex. DAPL-1, pp. 4-5; Tr. at 
65-66. 

13. The Project will be operated by Sunoco Loglstica. Tr. at 523. 

14. The purpose of the Project is to connect the Bakken and Three Forks praductlon ar&as In 
North Dakota to a crude oil hub in lllinols. Thfs supply will serve to replace the United States' 
reliance on leas stable and less reliable sources of foreign crude oil and further the goal of 
energy independence. Ex. DAPL .. 1, p. 4. 

15. The Project ls approximately 1,168-miles.fong. Tr. at 56. The South Dakota portion of the 
· pipeline will be approximately 274 miles in length. Id. The project enters South Dakota in 

Campbell County approximately 17 mlles east of the Missouri river and continues southeast 
through McPherson, Edmunds, Faulk, Spink, Beadle, Kingsbury, Miner, 'Lake, McCook, 
Minnehaha, Turner, and Lincoln counties. Ex. DAPL_..1, pp. 1, 4-5. Detailed route maps were 
presented Into evidence. Ex. DAPL-2. The maps provided sufficient detail to analyze the route. 

15. Jhe pipeline is proposed to inltlally transport approximately 450,000 barrels per day, with an 
anticipated capacity up to 570,000 barrels per day. ex. DAPL-1, p. 1. 

17. Construction of the Project Is proposed to commence In the spring of 2016, with construction 
in South Dakota planned to fast approximately nine months. Ex. DAPL..S, Agricultural Impact 
Mitigation Plan. Construction in South Dakota will be Qonstructed in two partial and one full 
construction spread with 900 to 1,000 construction personnel on each spread. Tr. at 301. 
Dakota Access has entered into binding contracts for the shipment of·crude oil product pursuant 
to the Project plan. Ex. DAPL-1, p. 4; DAPL" 31, pp. 1-2. The contractual commitments, which 
are already In existence, demonstrate the viability and need for the project. 
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18. The pipe/ins will have a 12~30 inch diameter and be constructed using high-strength steel 
pipe API 5L. Ex. DAPL-1, pp.1, 52. The pipeline will be coated with fusion-bonded epoxy that 
provides a barrier between the steer pfpe surface and corrosive environments. The pipeline Wilf 
also be protected by a cathodic proteQtion system. Ex DAPL-1, p, 52; ex. DAPL-31, p. 5. 

19. The pipeline will operate at a maximum operating pressure of 1,440 pslg. Ex. DAPL-1, p. 53. 

20. The Project will have one pump station In South Dakota located approximately seven miles 
southeast of Redfield In Spink County. Ex. DAPL· 1, p. 1. The pump station consists of 
approximately nine acres of land acquired by DakotQ Access In fee. Ex. DAPL .. 1, p. 52. 

21. The pump station wm be eJectrlcaJJy driven and will pump c:rude oil through the pipeline. Id. 
at 52·53. Design and construction of the pump station will meet the requirements of th.e National 
Electric Code and Amertoan Petroleum Institute 500, Id. at 52. The pump station .wm be fully 
automated for unmanned operation. Remote start and stop, set point controls, unit monitoring 
equfpment and station lnfonnation w/11 be installed at the pump station. Id. at 53. Backup power 
at the pump station will consist of batteries ta maintain communications between the pump 
station and the pipeline control center, and operate lighting and power for minor facility 
procedures if local utility power supply is disrupted. Id. 

22. Dakota Access will Install 40 main line valves in South Dakota. Tr. at 187 .. 188. Main line 
valves have the capacity to isolate sections of the li11e'in the event of an emergency ·to minimize 
Impacts in ease of abnormal operations or for operational maintenance reasons. Ex. DAPL-1, p. 
7. 

23. The pipeline will be constructed within a corridor, generally ranging from 85 feet to up to 150 
feet, consisting of a 50-foot wide permanent nghtwof .. way with the remainJng area consisting of a 
temporary construction right-of-way. Ex. OAPL .. 32, p. 1 and. attached typical drawings; Ex. 
DAPL-1, pp. 5-8. 

· 24. The project will be designed, constructed, teBted, and operated In acoordance with all 
appl/cable requirements, Including the U.S. Department of Transportation. Plpellne Hazardous 
Materials and Safety Administration (PHMSA) regulations set forth at 49 CFR Part 195. These 
federal regulations are Intended to ensure protection for the public and the environmenf'and to 
prevent crude oll pipeline accldents and failures. Ex. OAPL·31', pp. 4-6; Ex. staff~ 9, pp. 5-B. 

25. The current estimated cost of the Dakota Acc8'8S Project in South Dakota is $820 million. 
Ex. DAPL-1, p. 4. Dakota Access is subject to South Dakota taxing authorities to pay property 
taxes. Id. at 42. 

gemand for UJa Faciflty 

28. Currently, the United States produces approximately 1 a mltnon barrels of oil pe,r cJay and 
imports approximately 10 mll/ion barrels per day. Consumption ranges between 17.5 to 20 
mllllon barrels per day. Tr. at 1933. 

27. The transport of domestJc crude oil to meet domestic refining needs will reduce the United 
States' dependence on foreign oil. Id.; ex: Staff-1, attached Ex. A, pp.4-7. 

28. Through this project, Dakota Access will provide a number of opportunities for refiners in the 
United Statea to utilize the crude oil productJon eomlng out of the Bakken and Three Forks 
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areas in North Dakota. Rellable and safe transportation of crude oll will help .meet the energy 
needs of the United States, Including South Dakota. Ex. OAPL-1, p.4; Tr. at 1930-1934, 

29. Dakota Access secured binding long-term transportation and efficiency contracts from 
multiple committed shippers to support development of the Dakota Access pfperine with a crude 
oil transportation capacity of approximately 450,000 barrels per day. These long .. tenn binding 
shipper 1commitments ··demonstrate endorsement ~nd support for the Project, Its economics, 
proposed route, and target market, as well as tho neect for additional pipeline capacity and 
access to domestic refinery markets. Ex. DAPL .. 1, p. 4. 

Alttrna~tye Routh 

30. Dakota Access provided information related to its selection of the proposed route for the 
Project and route alternatives. Ex. DAPL-1, pp. 7-9; Ex. OAPL-30, pp. 9-10. Ex. Stsff-1, 
attached Ex. A, pp. 11-20. The lnfonnation Included a description of its Geographical 
Information System (GfS) route-selection/optimization program. Id. Environmental, engineering, 
and land datasets were utlllzed and weighted. Id. Dakota Access used the output from the GtS 
routing program, field survey results, ancf micro routing considerations gathered by the project 
team, Which Included conslde111tlon of environmental resources, landowner feedback, and 
government feedback. Ex. Staff-1. attached ex. A. p, 14; Ex. DAPL-30, pp. 9-10. Route changes 
were made as a result of these considerations. Ex. DAPL·1, p. 8. See also Finding; of fact 102, 
103. 

31. SDCL 49-41B-38 explicitly states that chapter49-418 is not 11
11 delegation to the commlsslon ... 

of the authority to route a transmission faclllty •. / The Commission accordingly finds and •·· 
concludes that It lacks authority to compel the Applicant to select an attemative route or to base 
its cleoislon on whether to grant or deny a permit for a proposed facility on whether the selected 
route Is the route the commission itself might select 

Qulgn •nd Con•tmctJgn 

32. Dakota· Access plans to Install 40 main llne valves along the route In south Dakota. Ex. 
DAPL-31, p. 4. The valves will have remote actuators that alfow the valves to be quickly 
activated from the pipeline control center to Isolate aectiona of the pipeline to minimize impacts 
In the event of an emergency. ln addition to the remote actuators, the vatves wlll also allow for 
local operation. Id. The use of 40 main fine valves Is In excess of code requirements and was 
incorporated into the design of the Project to Increase· safety and Dakota Access's abillty to 
respond to abnormal operating conditions. Tr. at 249, 2140. 

33. Pipeline segments will aJJow the passage of intemal inspection devices. Ex. OAPL-31, p. 4. 
These devices are capable of detecting Internal and external anomalies In the pipe such as. 
corrosion, dents, and gouges. Id. There are three pig launcher/receivers fhat are designed to 
launch attd receive these internal inspectlon devices. Id. 

34. The ))ipeline will have a design factor of 0. 72. Id. at 5. The pipefine Will have a nominal 30-
inch diameter. Id. Pipe material grade wm be X-70, and comply with API 5L-PFL2. fd. Pipe wall 
thickness- will be 0.429 inch or 0.625 fnch. Id. · 

35. Dakota Access will apply an external fusion bond epoxy coatfng to the pipeline and an 
Impressed cathodic protection system will be used to protect against corrosion. Id, All materiel 
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used in the construction of the Project Will be manufactured, constructed, and operated fn 
accordance with applicable regulations. Id. 

36. Current storage of pipeline segments outdoors In preparation for c:onstructlon does not 
negatively impact the effectrveness of the fusion bond epoxy coating, nor does it affe;t pipeline 
Integrity. DAPL~37, p. 1; Tr.at 1569-1570, 1504, 2136·2137, 

37. Dakota Access has not applied for any waivers from PHMSA. Ex. DAPL-31, p. 5. 

38. The desJgn of the pipeline is based on a maximum operating pressure af 1,440 PSIG. Id. 
Various sections of the pipeline will be exposed to lower pressures due to the combined pump 
station discharge pressure, frictlon pressure loss, and hydrostatic head gain or Joss for pipe 
segments located at elevations that differ from pump station elevations. Id. 

39. Dakota Access included a main line valve typical drawing, pump station typical drawing, and 
project ffow diagrams. E>c. DAPL-3, pp, 11 ~17 (conf.). 

40. Dakota Access is subject to aff PHMSA regulations pertaining to design and construction. 49 
CFR Part 195; Ex. DAPL-31, p. 4. ' 

.. 
41. All pipe welcls will be nondestructively tested using ultrasonic or radiographic inepection. Tr,: 
at 609, 2137. 

42. Dakota Access will hydrostatlcally test the pipeline prior to.operations. Hydrostatic testing is 
done through the use of water to pressurize the pipeline. Ex. DAPL-84. pp. 4-5; Tr. at 609. 

43. Dakota Access will use surface waters as a water source for hydrostatic ·testing fn 
agreement with the owners of the water rights and/or any state or federal permit. Ex. DAPL-33, 
p. 11, Water used for hydrostatic testing is not consumed but fs subsequently released pursuant 
to applicable permits, is filtered through straw bale structures to remove dirt, and the water is 
monitored and tested before and after discharge. Ex. DAPL- 32, p. 8; Tr. at 318·319, 

44. During construction, Dakota Access will have a number of inspectors on a construction 
spread, including environmental Inspectors, who will monitor any environmental Issue that 
arises as well aa monitor for compliance with all applicable permits. Ex. DAPL-1, p: 13; ex. 
DAPL-33, p. 8. 

45. Dakota Access prepared a detailed Storm Water Pollution Prevention Plan, which will be 
utiuzed during construction to minimize Impacts of storm water runoff during project constructron 
activities. Be. DAPL~6. Stormwater Pollution Prevention Plan. Dakota Access has also 
developed a spill prevention, containment and countermeasures plan for use during 
construdJon to provide preventative and mitigative measures to minimmt environmental impact 
associated with inadvertent spills or relea,es of fUel, lubricant, or hazardoug materials durJng 
constructron of the project. EK. DAPL-5, Spl/1 Prevention, Containment, and Countermeasures 
Plan. In addition, Dakota Access has prep_,red an Agricutturaf Impact Mitigation Plan that 
addresses various aspects of construction intended to mltfgate and prevent damage during the 
construction phase. Ex. DAPL-5, Agricultural Impact Mitigation Plan. Environmental and/or 
agricultural inspectors will be used during the conitruction phase of the project. Ex. OAPL .. 5, 
Agricultural Impact Mitigation Plan, p. 4; Ex. DAPL-33, p. 8. Dakota Access, through 
implementation of procedures outlined in these plans, will mini'1llze the lrnpacts associated with 
the project. 
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46. In partfcular, the Agrlcuttural Impact Mitigation Plan includes many mitigation steps Dakota 
Access will take during construction which are designed to return the land to its original 
production. Ex. DAPL-5, Agricultural Impact Mitigation Plan. These irwlude topsoll removal and 
replacement, prevention of erosion, temporary and pennanent repair of drain tiles, and 
restoration after sell compaction and rutting. Id. at 6~10. In addition, the Commission has 
included·addltional·oonditions regarding,construotion. See generally, Permit Conditions. · .. · .. : .•. · .. : .. , 

47. Dakota Access Will acquire any necessary permits for the crossing of raads. Ex. DAPL-33, 
p. 2. If Dakota Access causes damage to roads, Dakota Access fs responsible for the repair of 
the roads to pre-construction condition. Permit Condition 25. Pursuant to SDCL 49-416-38, 
Dakota Access Is required to post a bond to ensure that any damage beyond normal wear and 
tear to public roads, highways, bridges or other related facilities will be. adequately 
compensated. The amount of the bond is set at $24 million. Permit Condition 25(f). 

48. The Commission finds that procedures In the Storm Water Pollution Prevention Plan, Spill 
Prevention Control and Countermeasures Plan, Agricultural Impact Mltlgation Plan, and othet 
construction plans and procedures that Dakota Access has committed to Implement, together 

· with conditions regarding construction practices adopted by the Commission herein, wffl 
minimize Impacts from construction of the Project to the envlronment and social and ec.onomlc 
conditions of inhabitants and expected inhabitants in the project area. 

49. Some conditions relate to construction and its effect on landowners and their property. 
Dakota Access may encounter physical conditign11 ailong the route during construction that 
makes compliance with certain of these conditions infeasible. If, after providing a copy of this 
order, incJuding the conditions, to the.landowner and ac:Msing Commission staff, the Applicant 
and landowner agree in writing to modifications of one or more requirements specified In these 
conditions, such as maximum clearance or right-of-way widths, Dakota Access may follow the 
alternative procedures and specifications agreed to between It ~nd the landowner. 

Qurationa anq Maint,nancg 

50, The Dakota Access pipeline will be designed, constructed, tested, and operated in 
acoordance with all applicable requirements, Including the PHMSA regulations at 49 CFR Part 
195. Ex. DAPL-31, pp. 3-5. These federal regulations are Intended to ensure adequate 
protection for the public and the environment and to prevent crude oil· pipeline accidents and 
failures. 49 CFR Part 195. The safety features of Dakota Access's operations are also governed 
by 49 CFR Part 195. 

51. The Project will employ a Supervisory Control and Data Acquisition (SCADA) ~ystem to 
remotely monitor and control the pipeline. Data necessary and useful to monitoring the 
plpenne'a operations will be collected and transmitted to the operations control center, which is 
manned 2,4 hours per day, 365 days per year. Ex. DAPL-34, pp. 3-4. 

52. The SCADA system is able to constantly monitor sensing devices placed along the pipeline 
to track the pressure,. temperature, density, and flow of liquid petroleum under transport. and 
display each movemenfs status to operators at the control center. Id. at 4. Through these 
systems, the pipeline's operators can maintain the pipeline within established operating 
parameters. Id. The pipeline operators can remotely shut down pump stations and Isolate 
pipeline segments when they observe abnormal conditions or rf safety parameters are 
exceeded. The Computational Pipeline Monitoring system, a subsystem cf the SCADA system, 
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is abfe to analyze deviations In the flow of liquids to the pfpsllne Id. This Improves the operator's 
ability to identity leaks and other abnormal operating conditions. Id. 

53. AddltionaHy, Dakota Access will implement and utilize direct observation methodologies, 
which Include aer/aJ patrofs, ground patrols, right•tlf-way marker signs that provide a 24-hour 
number for reportfng emergency situations, and public and landowner awareness programs 
designed to encourage and facilitate the reporting of suspected leaks and events that may 
suggest a threat to the integrity of the pipeline. Ex. DAPL-41, p. 5; E><. DAPL-6, p.17. 

54. Dakota Access will Implement abnormal operating procedures when necessary and as 
required by 49 CFR 195.402{d). Ex. DAPL-61 p. 17. Abnormal operating procedures can Include 
shutting down any affected line segment if there ls an Indication of a Jeak, isolating the line 
segment, depressurizlng the line, starting intemsil · and external notification, and moblllzlng 
additional personnel as required. Id. 

55. As required by the United States Department c1f Transportation, state law and regulations, 
Dakota Access will prepare a FaclUty Response Plan for the system. Id. at 1. The plan is 
currently in draft form. Ex. DAPL-6. In drafting the plan, Dakota Access developed a South 
Dakota Spill Model Discussion. Ex. DAPL-7 (conf.). The Spill Model Discussion evaluates worst­
case discharges which permits Dakota Access to property design Its factnty response plan to 
address the same. The risk assessment over-estimates the probable size of a splll to ensure 
conservatism and emergency re;ponae in other planning objectives. Ex. DAPL-7, p. 7 {conf.): 
Tr. at 627. 

' 
56. The Facility Response Plan will be submitted to PHMSA for review prior to CQmmencement 
of pipeline operations. Ex: OAPL-6. The Commission finds that the Facility Response Plan as· 
required under 49 CFR 195.402 shall also be. submitted to the Commission at the time it is 
submitted to PHMSA to apprise the Commission of its details; 

57. Pursuant to the Facility Response Plan, Dakot&i Access will strateglcally locate ~mergency 
response equipment along the pfpeffne route, including a trsUer, oil spill containment and 
recovery equipment, boats, and a communications offfr;e. Ex. DAPL-6, pp. 19-20. Dakota 
Access will also have a number of contractors avellabte to provide emergency response 
assistance If necessary. let. Tr. at 528. 

58. If-the Dakota Access pipeline should experience a release, Dakota Access would Implement 
its Facinty Response Plan. Ex. DAPL-6. The South Dakota Department of Environment and 
Natural Resources (DENR) would be Involved in thei assessment and abatement of tt:,e release, · 
and require the leak to be cleaned up and remediated. Ex. Staff-31 pp. 1~10. The DENR has the 
necessary resources to oversee the assessment and cJeanup of crude oJI releases and has 
extensive experience in overseeing the assessmeint and cleanup of all tyi.:,es of petroleum 
releases. Id. at 8, 10. 

. . 
59. Local emergency responders may be required to lnitlalJy secure the scene and ensure the 
safety of the public, and Dakota Access will provide training In that regard. Ex. DAPl,.61 pp. 22, 
30; Tr. at 528. 

60. The Commission finds that the threat of serious injury to the environment or inhabitants of 
the state of South Dakota from a crude all release rs substantially mitigated by the lntegrtty 
management, leak detection, and facility response precesses and procedures that Dakota 
Access Is continuing to plan and will implement. 
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Envlronmentar and Land Y•• Jmpacts of the Proliw 

61. Project m~ps Include soil type maps and aerial photograph maps of the Dakota Access 
pipeline route in South Dakota that Indicate typography. lanct use, project mileposts, and 
section. township, and range location descriptors. Ex. DAPL~2. 

62. The· 'Project route crosses six terrestrial vegata1ion community· types in South Dakota 
Including: pasture landlrange lend, native grassland, hay land, row crop agriculture, residences 
and farmsteads, and right-of-way corridors. Total acreage of each type of vegetation community 
is: 

a) Pasture land/range land: 969.3 acres 
b) Native grassland: 41 acres 
c) Hay land: 369.5 acres 
d) Row crop agriculture: 3763.1 acres 
e) Residences and farmsteads: 30 acres 
f) Right-of-Way corridors: 128.1 acres 

See Ex. DAPL-1, pp. 18-19. 

83. Impacts to vegetation and land use along the route wm occur as a resuH of the project. 
Permanent land use impacts include those that will occur at the aboveground facilities 
associated With the Project, which are the 40 main line varves, three pig launcher and receiver 
facilities, and a pump station. Ex. DAPL-32, pp. 8-9. In addition, Dakota Access wlll acquire, and 
provide compensation for, pipeline right--of .. way easemente from landowners. Ex. DAPL-1, p. 38. 
There will be some land use restrictions regarding the permanent pipeline right-of-way, td. at 39. 
Dakota Access has appropriate plans In place to reclaim vegetation areas temporarily impacted 
by the Project to prevent permanent Impacts to vegetation. Ex. DAPL-33, pp.16-17; Ex. DAPL-5, 
Agricultural 'Impact Mitigation Plan. In addition, the Commission haa set forth a number of 
Pem,lt Conditions regarding reclamation and revegetaflon, as well as compliance oversight. see 
generally, Pennlt Conditions. 

64. Surflclal deposits within the region wherein the Project is proposed for construction are 
composed primarily of alluv'um, eollan deposits, lacustrlne sediments, moraine, and outwash. 
Ex. OAPL-1, p.10. Alluvium consists of clay and silt wlth lesser amounts of sand and gravel 
deposited by recent streams. and is typically black or dark brown and rich in organic matter. fd. 
Eolian deposits are formed through the sorting of clay, silt, and sand-sized particulates from 
surflcial sediments. Lacustrlne sediments accumulate In areas containing ponded glacial 
meltwater. Moraine is formed from debris released from beneath a glactar and la a relatfvely fl.at 
to gently rolling surface. Outwash consists of sand and gravel, along with minor silt and clay, 
and is deposited by meltwater streams. Id. 

65. Kars1 terraJn results from the dissolution of highly soluble bedrock and areas with karst 
terrain can be more susceptible to subsidence. Ex. DAPL-33, p. 9. The potential for the Project 
to encounter karst terrain ls unlikely. Tr. at 1804·1805, 1810-1811. In the unlikely event karst 
terrain is encountered, Dakota Access is required to comply with Pennlt Condition 1Z that 
requires site-specific evaluations by a quallflM geologist ·or geotechnlcal ·engineer to provide 
input on mitigation measure if any signs of karst topography is found during construction. 
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66. It is not anticipated the project Will impact mlnerial resources, as no identification of Industrial 
mrnfng operations was noted within one mile t>f the Project ares. f;x. DAPL-1, p. 11; Ex. DAPL-
33, p. 6. 

67. sou tables for the route were provided. Ex. DAPL-4, Soil Characteristics for Each Soil Map 
Unit Wlthln the Project Area. The tables Include tt1e total crossing dfstrict for each soil-series 
unit, the areas . /nipacted by construction of ttte aboveground pump station, and the 
characteristics of each of the soll map units Within the project area. Id.; Ex. OAPL-33, p. 7. The 
identified soil characteristics Include: prime farmland, hydrlc sells, compaction potential, erosion 
potential, steep slopes, shallow bedrock, shallow natrio layers, and revegetatlon potential. Id. 

68. Approximately 37% of the solls crossed by the pipeline are considered to be prime farmland, 
and approxJmately 44% of the route Js Identified as farmland of statewide importance. Ex. 
CAPL:.1, p. 11, Followlng completion of construction, other than the aboveground facilities, 
these areas of farmland wnr be rec/aimed and put back to pre-construction condition and use, 
subject to right-of-way restridions. Ex. DAPL-33, p. B. 

69. The majority of the soils within the project are11 are classified as hydric. Ex. DAPL-4, Seil 
Characteristics for Each Soil Map Unit Within the F'roJect Area. Hydric soils are defined by the 
U.S. Anny Corp of Engineers as soils that formed under oondHiona of saturation, flooding or 
ponding Jong enough during growing seasons to develop anaerobic condi(ions in the upper part. 
Ex. DAPL-1, p. 12, Hydrlc soils can be prone to compaction and rutting. Id. Dakota Access will 
minimize impacts to hYdric soils by implementing mitigation measures as qutllned in the 
Stormwater Pollution Prevention Plan. Ex. DAPL-5, Stormwater Pollution Prevention Pian. 

70. Soils with high erosion potential within the Project area were identified based on Natural 
Resources Conservation Service {NRCS) designations of land capability class and sub-class. 
Ex. DAPL-4,, Soll Characteristics for Each Soll Ma1, Unit Within the Project Area. This .exhibit 
Jdentlfles the erosion potentials of each map unit within the project area. Whlle the majority of 
soils within the project area have low erosfon potential, there are idehtlffed areas with moderate 
and high erosion potential. Id. Dakota Access will utilize proper erosion and sedimentation 
control devfces as provided for in the Stonnwater Parlutlon Prevention Plan. Ex. OAPL-5. ht 
addition, the Commission has set forth Permit Conditions to further address erosion Issues. 
Permit Conditions 15, 16, 17, 26. 

71. Soils with high sodium concentrations were Identified by Dakota Access. Ex. DAPL-4, Soll 
Characteristics for Each Soll Map Unit Within the Project Area. Identification of such soils is 
necessary as the condition limits growth of plant species and can be a challenge In reclamation. 
ex. DAPL·1, p. 13; Ex. DAPL-33, p. 8. Dakota Access has retained an agricultural consultant to 
develop specific mitigation measures for work in these areas. E:x. DAPL--33, p. 8. In addition, 
Dakota Access will consuJt with NRCS to obtain a proper seed mix for use \n these areas. Id. at 
17. 

72. Successful restoration and revegetation of the project work spaces and permanent 
easement areas are Important to maintain positive landowner relations, to maintain land 
productivity, and to proteet underlying soil from potential damage. Ex. OAPL-1, p. 13. 

73. The majority of soils Impacted by the project have moderate to high revegetatlon potentla1·: 
E>c. DAPL-1, p. 13; Ex. DAPL.-4, Soil Characteristics for Each Soil Map Unit Whhln the Project 
Area. There are also areas· of low revegetation potential. Id. Dakota Access has set forth its 
procedures for revagetatlon In Its Stonnwater Pollution and Prevention Plan and Its Agricultural ,, 
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Impact Mitigation Plan. Ex. OAPL-5, Stonnwster Pollutton and Prevention Plan, Section 3. 1 and 
Agricultural Impact Mitigation Plan, Section 6. 

74. Noxious weeds may oause environmental and economic Impacts, and can directly or 
Indirectly injure agriculture, waterways, wildlife, .or public health. Ex. DAPL-1, p. 20. A total of 12 
specfes of state and county noxious weeds wer& documented within the project area. ·.ex. DAPL-
1, pp, 20-22. Construct/on activities result f n surfac-.e disturbance, which could contrlb~ to the 
spread of noxious weeds. Dakota Access wlll lmplEiment best management practices and weed 
control practices during construction and operation to mitigate Impacts from noxious weeds. Ex. 
DAPL-33, 17-18. These practices lnofude treattn,1 known noxious weed Infestations prior to 
ground disturbance, reseeding immediately folfowlng construction, the use of weed.free seed, 
and the use of weed-free erosion control materials. Id. Dakota Access will also consult with the 
NRCS, the South Dakota Department of Agricuttun9, and local county officials to Identify areas ' 
of noxious weed concerns and develop control methods for those areas of noxious wesd 
concerns. Permit Conditton 15. 

76. The Dakota Access construction and reclamation process involves placement of 
environmental Inspectors along the route to monHor construction personnel and progress. The 
effectiveness of revegetatlon and permanent erosion control devices will be monitored bY 
Dakota Access's operating personnel during long~term operation and maintenance of the 
Project. E>c. OAPL .. 1, p.13; Ex. DAPL-33, p. a. fn addition, e public llaleon officer Will facilitate 
communications among Dakota Acoess, tandowners1 local communities, and residents and 
facilitate prompt resofution of complaints and problems that may develop as a result of the 
Project. Permit Condition 6. Further, a third-party monlt<lr will report directly to the Commission 
to monitor compliance with the permit Permit CondWon 29. 

76. Dakota Access developed a Spill Prevention, Containment, and Countenneasures Plan that 
sets forth Its planning and prevention procedures, general best management practlcee, and spill 
procedures. Ex. DAPL~5, attached as Appendix B l'O its Stonnwater Pollution Prevention Plan. 
This plan properly sets 'forth appropriate measures for tha prevention, containment, remediation 
of Inadvertent spfffs or releases of fuel. fubrf cant, or hazardous materials during construction of 
the Project. Ex. DAPL-5. Dakota ACCEJ&S also prepGlred a preliminary South Dakota Spill Model 
Discussion and a draft Facility Response Plan. Exs. OAPL-6, 7. 

77. Dakota Access did not identify any high consequence areas, as defined by 29 CFR 195, In 
the pJpeJJne corridor. Tr. at 186-187. However, If the identification of high consequence areas 
occurs. or If environmental factors change thus resulting in the e><istence of a high consequence 
area, per 49 CFR 196, Dakota Access ,nust Jntegrate that high consequence area into its 
Integrity management plan. Tr. at 2205·2206. Dakota Acceas will continue to evaluate and 
perfonn assessment activities regarding high consequence areas. Permit Condltlon 33. 

Special Conslde!]tlons: Impact to Water Bodies and Wetland& 
. ' 

76. Dakota Accesa fdenfffied 279 water body crossings located within the Project footprint. Of 
those Identified, 10 are perennial streams and rivers, 106 are intermittent streams, 139 are 
ephemeral streams, and 25 are open water ponds. Ex. DAPL-1, p. 25, The ProJect does not 
cross .the Missouri. River in South Dakota. · Ex. · DAPL.-2. Dakota Access will comply with the 
conditions of any permit issued by a federal or state agency. Ex. DAPL-33, p.11. · 

79. Impacts to water bodies are expected to be limited to the construction phaae. Impacts during 
constructlon may Jnclude an increase of sedimentation and turbidity, introcfootion of water 
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pollutants, or entrapment of fish. No permanent long-term effects on water quality or fish 
communities are anticipated to occur as a result of the construction or normal course of 
operation of the pipeline. Ex. DAPL .. ~, p. 28. 

so. Dakota Access will minimize potentlal impacts on water bodies by utllfzing specialized 
crossing methods and implementing best management practices to decrease time spent in 
water crossing areas. Id. 

81. Construction methods utilized at water bi:>dy croS$fngs are highly dependent on 
characteristics of the water body encountered, environmental constraints, the underlying 
geology, and other factors. Id. at 26-28. Potential types of crossing methods include: open-cut 
crossing method, flume crossing method, dam and pump orossJng method, or a horizontal . 
directional dlill. Ex. DAPL-11 pp. 26-28. The majority of waterbody crossings will use the open­
cut method. Id. at 26. In order to minimize Impacts to water quality, best management practJces 
wlll be used, Including excavating the pipeline trench immediately prior to pipe Installation. Id. 

82. The horizontal directional drill crossing method w/11 be utilized at water body crossings or 
other areas along the route where if rs necessary to avoid a partroularly sensitive resource. Id. at 
27. The horizontal dlrectlonal drlll method allows for construction across an area without the 
excavation of a trench, by drilling a hole signiflcantli, betow the conventlonal pipeline depth, and 
pulling the pipeline through the pre-drilled hole. Id. 

83. Table 17.1-1 of the ·applicatiori Identifies thei water bodies and weUands whe!'Gln the 
horizontal directional drill method will be used. Id. In addition, Dakota Access Identified two 
additional water bodies, wtiich· will be horizontal dlrectionaJry drilled. Tr. at 402-403: The , ... 
horizontal directional drill ·method will be used at five water bodies. of particular sensitivity and· 
three wetlands of particular-sensitivity. Ex. DAPL.-1, p. 27; Tr. at402-403. 

84. Dakota Access routed the project to avoid permanent fill in wetlands. Ex. DAPL-1, p. 28. In 
addition, aboveground facllitles were sited within upland areas. No pennanent loss of wetlands 
fa anticipated. Id. As with water crossings, temporary lmpaot& to wetlands are limited to the 
construction phase. Table 17.2-1 summarrzea all wetlands within the project area. Id. at 28-29. 
The table includes United States Army Corps of Engineers' Jurisdfotlonal wetlands and non­
jurisdictional wetlands. Id. at 28. To avoid Impacts, Dakota Access will cross three of the 
wetlands via horizontal directional drilling. Jd. at 27. Where impacts are unavoidable, Dakota 
Access will implement best management practices to ensure the wetland Is restored. Id. at 29. 

Speaal conslderatiOD§: lmpgct oo.AarlGYlturaJ Land @nd Land Use 

85. Testimony was presented by and on behalf of some affected lanctowners who opposed the 
constructlon·of the plpenne. Exs. 11 through 124. Out of 743 tracts of land identified by Dakota 
Aooess as being within the Project footprint, the landowners providing testimony own six of the 
tracts, Tr. at 1907-1908. The Landowners expressed concerns about the Project·, Impact on 
their rands, rnc/uding returning the land to pre-construction levels, compaction of soil, potential 
damage to drain tile systems, compl\ance with permit conditions, environmental and safety 
issues, and the future development of their property. Id. 

86. Row crop agriculture and hay lands will be temporarily disturbed and removed from 
production during construction. Agricultural production is expected to resume during the growing 
season following completlon of the pipeline construction. Ex. DAPL-1, p. 43. The Commission 
fin~s that Dakota Access has developed plane and presented evidence that showed that land 
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productivity levels and land and soil oonditlons following pipeline construction can be returned to 
pre-disturbance levels. Ex. DAPL-33, pp. 18-17; Ex. DAPL-39, pp.5-10; Tr. at 1BB1; Ex. DAPL-
5. Plans Include Its Agricultural Impact Mitigation Plan that Is designed to minimize construction 
Impacts and restore rand to Its pre-construction levels, and Its Stormwater Pollution Prevention 
Plan that fs designed to m1nrmize the Impacts of stormwater n.,noff during construction activities. 
Ex. OAPL-5. In addition to the plans presented by Dakota Access, the Commfssion has Imposed 
a number of conditions to address landowner concerns. See gen9ral/y Pennlt Conditions. . 

87. To minimize impacts to agrlc::ultural vegetation, Dakota Access will segregate topsoil during 
construction of the pipeline. At a minimum, the depth of topsoil to be stripped will ~ 12 inches, 
or actual depth of topsoil if less than 12 inches. Ex. DAPL -5, Agricultural Impact Mitigation Plan. 
p. 6. Dakota Access will work with individllal landow1,ers where topsoil Is in exceas of 12 inches. 
Tr. at 1875. Dakota Access will strip addttional topsoil in areas where the depth of topsoil 
exceeds 12 inches, if requested by the landowner. Permit Condition 16(a). Segregated topsoil 
will then be returned fol!oWlng backfill of the subsoil, ensuring preservation of valuable topsoil 
within the construction area. Ex. DAPL-33, p. 17. 

88. Functioning drain tile systems are necessary for landowners to maximize crop production on 
agr/cultural land. Dakota Access hes plans In plEJce to repair exJstlng drain tfle to Its pre­
construction condition and maintain the drain tlle system's fUnctionallty. Tr. at 1878-1879, 
OAPL-5, Agrlcultura) Impact Mitigation Plan, pp. 8·10. Dakota Access's plans include specific 
m~thods for the temporary and pennanent repair of drain tiles. DAPL·5, Agrlcultural Impact 
Mitigation Plan, pp. 8-10. In addition, Dakota Access must repair or replace all damaged and 
disturbed drain tile In a manner that maintains the full integrity, function, and original slope.of Hie 
drain tile. Permit Condition 41. Dakota Access fs also required to make additional repairs or 
replacement in the event· any drain tile ceases to function property because of the pipeline 
construction or operation. Id. 

89. Addltlonal Permit Conditions that further address landowner concerns include; restoraHon 
and revegetatlon of the land; deoompactian of soils; weed control; crop monitoring protocols; 
reseeding; keeping landowners informed of the obligations of Dakota Access; preventative 
construction requirements; and the liability of Dakota Acoess for damages. Permit Conditions 
16, 41, 46. 471 46, 49, 50, 51. The Commission has Imposed conditions regarding where the 
pipeline runs within 500 feet of residences. Permit Condition 26, Dakota Access is liable for all 
damages caused by the construction or operation of the Project, Including the repair or 
replacement of any property damaged or removed, lost productivity, crop loss, livestock loss, 
and loss of organic oertlflcation. Permit Conditions 46 through 49. The Commission also 
addressed concerns regarding compliance by requiring Dakota Access to contract with a third­
party monitor. The third-party monitor will be approved by the Commission and report directly to 
the Commission. The third.party monitor wlll work with Dakota Access's environmental and 
agliculture inspectors and the Publlc liaison officer to ensure compliance with the conditions of 
the permit and will report on any n~n-compliance. Permit Condition 31. 

90. Dakota Access has also demonstrated its willingness to work with landowners to address 
land development concerns, including making route changes. Tr. at 2090; Ex. DAPL-1 pp. 8-9. 
In addition, Dakota Access presented evidence showing how pipelines can co-exfst In 
developed areas. ··Exs. DAPL-51, 52; Tr. at 1943. Other enviranmental and-safety issues are 
acldressed In previous findings of fact relating to design and construction, operation and 
maintenance, and environmental and land use. 
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91. l.andowners' issues regarding easement acquisition and condemnation proceedings are not 
within the jurisdrctlon of the Commission. 

lmpacta on WIidiife an,d Fish 

92. The Project does not cross any water bqdles categorized as high-quality fisheries within 
south Dakota. Ex. DAPL-1, p. 25. A total of threa water bodies crossed by the Project are 
categorized as low-quality and have warm water fi11hery classifications. The three warm water 
fishery water bod/es are Turtle Creek, the James Ri\Jer, and the Big Sioux River. Id. 

93. D6'kota Access complied a comprehensive list c,f all federal and state sensitive, threatened, 
and endangered. species within the counties crossed by the proJect. Ex. DAPL:- 4, Federal ancl 
State Listed Threatened and Endangered Species ln South Dakota. This list includes the 
potential impacts on these species, their habitat requirements, and a determination of effect on 
the species. Id. Dakota Access has.consulted with the U.S. Fish snd WHdlife Service, the South 
Dakota Natural Heritage Program, and the South Dakota Game, Fish & Parks. Ex, DAPL--33, p. 
18. Dakota Access will continue consulting with resource agencies to develop mHlgative 
measures to minimize potential impacts to any listed species prior to initiating construction. Id. 
at 23. Dakota Access will implement any recommendations made. Tr. at 2043-2044, 2168-2189. 

94. Dakota Access and the U .S Flsh and Wlldfife Service ldentified potential effects on one 
lfsted aquatic species, the Topeka Shiner. Ex. OAPt-33, p. 23. Dakota Aocess will cross water 
bodles where the Topeka Shiner has been Identified as a potentially impacted species. As a 
result, Dakota Access win utilize the horizontal dJrectlonaJ drill crossing method for some of 
these water bodies. Open cut crossings will be done in accordance with the biological opinion 
issued by U.S. Flsh·and'Wildllfe Service. E><. DAPL-33, p. 23; Ex. OAPL-38, p. -4-5. Dakota 
Access will consult with the U.S. Fish and WIidiife Service and follow all recommendations 
made by the U.S. Fish and Wfldlffe Service. Tr. at 2168-2169. 

lmaact on CuttumJ Rauyrcu 
95. Dakota Access conducted a thorough cultural resource survey along the proposed Project 
route, except for areas that Dakota Access has not yet received survey permission. Tr. at 2151 .. 
2152; Exs. DAPL-45 through 49. Dakota Access also prepared an unanticipated discovery plan 
that addresses proper handling of cultural resources, human remains, paleontological 
resources, and funerary objects unearthed in the excavation and construction process. Ex. 
DAPL .. 9. 

06. The entirety of the routs, with the except/on of 12 tracts to which Dakota Access has not 
received survey permlssiont has been surveyed for cultural resources. Tr. at 2151 .. 2152. Dakota 
Access shall survey the remaining tracts when it has permission. All aboveground facllltlea have 
also been surveyed, including the pump station, the main line valves, the lau"chers/receivers, 
as well as all access roads currently iden1iffed. Tr. at 2152. As contractor yards and any 
additional roads are identified, they WIii also be surveyed. Id. 

97. Sou.th Dakota law requires a survey that includes identification of all previously rdentlfled 
cultural resources ·IJsted on the reglst,y of historic places. ·see SDCL 1 -19A-11. f. 1n-adi:litl6ifto 
surveying these previously Identified cultural resources, Dakota Access also identified areas 
eliglble for inclusfcn on the Registry for National Historic Places. Tr. at 2165. The Sou1h Dakota 
State Historic Preservation Office (SHPO) reviewed the cultural resource surveys and 
unantfcipated discovery plan. Tr. at 741. Dakota Access respondecl to concerns expressed by 
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SHPO. Paige Olson, review compliance ooordinator for SHPO, stated that the concerns she had 
raised had been addressed. Tr. at 744, 753. 

98. Section 106 of the National Historic Preservatlon Act requires federal agencies to take into 
account the effects of their undertakings on historic properties. 36 use 800. 1 (a). The Unitea 
States Army Corp. of Engineers rs currentry fn the process of complying with Its Section 106 
obligations. Tr. at 2177-2178. This process includes. consulting wlth lndfsn tribes. Ex. Staff-8, p. 
a. The state process does not provide for coneultfng with Indian tribes. Id. 

99. Through cross-examination, Rosebt.ld Slowe Tribe asked questions about certain areas on 
the Level Ill Cultural Resource survey maps Tr. at El15-832 (conf.) Areas of particular sensitivity 
as Identified by the Rosebud Sloux Tribe were either avolded fn pipelfne routing, or avoided 
through horrzontal directional drill methods. Tr. at 2154--2165. 

Other So;tat and EconomiG,Factom 

100. other potenffal social and economic /mpaicfs of the Project were assessed. The 
Commission finds that a review of these impacts shows that the Project Will not substantially 
impair the health, safety or welfare of the inhabitants or pcse an unacceptable threat of serious 
injury to the socJal or economic conditions of inhabitants.· The project will bring Jobs, both 
temporary and permanent, to the State of South Dakota, and specfficalfy to the areas of 
construction and operation. Ex. DAPL-30, p. 13. Although some of 1he numbers related to jabs 
were subject to varying interpretations, the Commission finds that these were not deliberate 
misstatements of material facts. The potential impacts that were assessed included impacts on 
commercial and industrial sectors, housing, land ~alues, labor market, health facilities, eriargy, 
sewage and water; solid waste management facilities, fire protection, raw enforcement, 
recreational facilities, scnools, transportation facilities, and other community and govemment 
facilities. Ex. DAPL-30, pp. 12-18; Ex. DAPL-1, pp. 37-42. Regarding concerns related to the 
increased number of workers In the area, Dakota Access will rely on existing governmental and 
public services and, to the extent additional resources are needed, Dakota Acceas will require 
Its contractor to provide the additional resources, ouch as security and medfcal services. Ex. 
Staff-1, Ex. A, p. 41. 

101. Dakota Access will pay property .taxes to local governments on an annual basis. Ex. OAPL .. 
1, p. 42. An Increase In assessed, taxable wluation for school distric:ts is a positive 
development. In addition, Dakota Access will pay sales, use, gross recefpts, and lodging taxes. 
Id. 

Ordfrlv Pu•Jorm,ent et th• Bn•on 
102. An applicant for a permtt is required to show that its proposed facility Will not unduly 
interfere wlth the orderly development of the region with due consideration having been given 
the viewa of governing bodies of affected local unfttl of government. The Commission finds tha 
facility wlll not undUIY interfere With the orderly development of the regfon. Dakota Access has 
acquired almost 90% of easf!lments for the area in South Dakota. Tr. at 2077-2078. Although 
some cities and counties were intervenom irt this proceeding, no testimony was presented bv 
any city or county opposing the Projeat. Dakota Aooess had numerous ·meetings,, with 
governmental officials regarding the Project. Tr. at 1944. Dakota Access met with the citfes of 
Sioux Falla, Tea, and Harrisburg and made route changes that were designed to avoid certain 
ftiture deveJopment areas. Tr. at 181-182; see also Ex. City of Sioux Falls-A, Dakota Access 
Pipeline/Municipal Growth Areas. The City of Sioux Falls did not pres~nt testimony at the 

20 

. ..... 

-~--

•. -· 



Filed: 10/31/2017 2:13:16 PM CST   Lincoln County, South Dakota     41CIV17-000460

hearing, and, during the hearing, it entered into a Stipulation with Dakota Accees regarding its 
landfill, inctudlng findings of fact approved by the Commission. See Findings of Fact 107-114. 

103. Dakota Access's witness Joey Mahmoud exi,lained that when considering the pipeline 
route, one goal was to minimize the environmental footprint. By Increasing the length of a 
pipeline, there are additional impacts, Including landowner impacts, Impacts to wetlands, 
impacts to endangered'spacies, and other risks asr.ociafed with a longer pipeline. Tr. at 2114. 
Moving the pipeline away from one community means that that the pipeline Is moving closer to 
another community resulting in a transference of lmpa~s. Tr. at 2118. 

104. In addition, Dakota Access presented evfdence that pipelines are compatible with 
developed and developable areas. Exs. DAPL .. 51, 52; Tr. at 386,.387, 1943. One of the maps 
showed the pipeline infrastructure fn the Sidwc Falls area. Ex. DAPL-52. · 

105. The Commission finds that neither the Yankton Sioux Tribe nor the Rosebud Sioux Tribe is 
an affected local unit of government. The Commioslon finds that neither reservation is near 
enough to the Project footprint to be considered an siffected local unit of government. 

Enylronmentar Ass,.amaat 
106. On September 29, 2016, the Yankton Sioux 1'ribe, the Rosebud Sioux Tribe, rndigenous 
Environmental Network, and Dakota Rural Action filed a Joint Motion to Stay Proceedings for 
Preparation of an Environmental Impact Statement The Yankton Sioux Tribe. the Rosebud 
Sioux Tribe, Indigenous Environmental Network, and Dakota Rural Action requested a stay of 
thes~ proceedings 'fur a reasonable time, to allow for t~e preparaHon of an environmental 
impact statement'· (EIS) on the Dakota Access Pipeline revised application." ..Individual 
lntervenors, represented by Glenn Boomsma joined in the motion. The Commission denied ths 
motion for a stay. The motion was made the day the hearing began. Pursuant to. SOCL chapter 
49-418 and ARSD chapter 20:10:22, an applicant is required to provide a detailed 
environmental assessment. Following the hearing, and based on' the evidence received, the 
Commission finds that the environmental assessment conducted in this proceeding· satisfactorily 
addressed environmental impacts and that the preparation of an environmental impact 
statement pursuant to SDCL chapter 34.A-9 ls unnecessary. 

§JJpuJ1Jeg·F1ndf!Ja• Entfred: 1n1a bV the.Qiu, oiff!2Ul'Elffund D!BPll ·AcCfMs·,Btumf!!.11 
ttJ.•· Regional Sanitary Landfill 

107. The City. of Sioux Falls is the owner of real property located In the southeast quarter of (SE 
X) of Section 34-TI01N-R51W of the 6th P.M., Minnehaha County, South Dakota. This property 

. Is approximately five miles west of the Sio.ux Falls P!ty llmita and Js outside the City Growth 
Area. This real property ls used for the Sioux Falls Regional Sanltary Landfill (Landfill). 

108 The Dakota Access proposed route lies parallel along the west boundary of the Landfill. 

109. The Landfill ls designed so cells {excavated areas for deposit of soRd waste) are set back 
into Landfill property at least 300 feet. The Landflll uses the area within the 300 feet as a buffer. 
with ~rees and ·other vegetation, storage of·materials ,and e~uipmerrt1 ,.aAd-for-routi11e .. purposes 
associated with a landfill, lncludlng regulatory items such as groundwater monitoring and 
inspections as required or alJowed by the South Dakota Department of Environment and Natural 
Reeourc:es (OENR) or the United States Environmental Protection Agency. 
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110. The cell design and boundaries have been inc:orporated into the landfill permit granted by 
the south Dakota Department of Environment and Natural Resources (DENR). Under the 
OENR permit, the City is net allowed to excavate IE1ncf and dispose of waste wHhln the ·300 foot 
area. Due to the distance between ihe cells and the proposed pipeline, the excavation and use 
of the Landfill cells would not dlsturb the Dakota Access p(pellne and the fnstaflatron of the 
Dakota Access pipeline would not.disturb the Landfill cells. 

111. Sioux Falls has Installed a system of groundwater monitoring wells to monitor whether 
municipal solld waste leachate Is migrating int9 the groundWater. This Includes an upgradient 
well on the northwest edge of the landfill site to serve Bis a baseline for groundwater quality. This 
monitoring site Is located between the Landfill cells and the proposed Dakota Access pipehne. If 
petroleum or oil (under some unforeseen event) were to migrate Into the groundwater in this 
area, the groundwater monitoring well could show the presence of petroleum. The function of 
monitoring wells Is to detect contamfnants and provide for correctiVe action as soon as possible. 

112. Sioux Farrs has a Landfill gas pipeline system used for gathering gas generated by the 
landfill ·and transporting it off site to an ethanol plant south of the landfill. 

113. There are trees ahd a chain llnk fence near tht! west boundary of the SioU>C Falla Landfill 
within the 300 foot area. 

114. Sioux Falls does not objection to the siting of the Dakota Access plp~llna along the west 
side of the Landfill,. as presentlY proposed, so long as the Dakota Access pipeline is lnstalled 
safely at appropriate depths and locations relative to the existing and future Landfill features and .; 
fixtures, and does not damage the LandfiJl property and, further, Js constructed and operated In 
accordance with 49 CFR Part 195.and any other applicable permitting requirements. 

'1.tno[tl 

115. An application may be denied, retumed, or amended, at the disc~tion of the Commission, 
for failure to fl(e an application generally in the form and content requrrec/ by SOCL chapter 49-
41 B .and ARSD chapter 20:10:22. SDCL 49-410-13(2). The Commission finds that Dakota 
Access' flied Its application generally in the form and content required by SDCL ohapter 49-418, 
and ARSD chapter 20!10:22. The Commisaion notes that the supplementatlon of an appllcatlon 
with additional information is common. Ex. Staff-1, p. 5. 

116. An application may be denied, returned, or amended, at the discretion of the Commission, 
if there are any deliberate m,sstatements of material facts in the appl/cation or In accompanying 
statements or studies. SDCL 49-418-13(1). The Commission finds that the application and its 
accompanying statements and studies did not contain any deliberate misstatements af matertaJ 
facts. 

117. The Commission finds that the Permit Conditions attached hereto ae Exhibit A and 
Incorporated herein by reference are supported by the record, are reasonable and witl help 
ensure that the Project wlll meet the standards established for approval of a construction pennlt 
for the Project set forth In SDCL 49-418-22 and sho1.1ld be adopted. 

118. The Commission finds that the Project, if constructed in accordance with the terms and 
conditions of this decision, wlll comply with all applicable raws and rules, Including all 
requirements of SOCL chapter 49-418 and chapter ARSD 20:10:22. 
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119. The Commission finds that the Project, if constructed in accordance with the terms and 
conditions of this decision, will not pose an unacceptable threat of serious injury to the 
environment nor to the soclal and economic conditions of Inhabitants or expected Inhabitants In 
the siting area. 

120. The Commission finds that the Project, If coiistructed in accordance with the terms and 
conditions of this decision, will not substantially impair the health, safety or welfare of the 
inhabitants )n the siting area. · 

121. The Commission finds that the Project, If constructed in accordance with the terms and 
conditions of this decision, will not unduly Interfere With the orderly development of the region 
wlth due conslderatlon having been glven the views of governing bodies of affected local Ul'llts 
of government. . 

122. The CommiS8ion finds that a permit to construct the Project should be granted subject to 
the Conditions set forth in Exhibit A. 

123. To the extent that any Conclusion of Law set forth below ls more approprlatery a finding of 
fact, that Conclusion of Law Is Incorporated by referance as a Finding of Fact. 

•. ! 
:· : 

Based on the foregoing Findings of Fact, the Commlssion hereby makes the following: i 1 , 

__ ---,----------:-.¥.!OOielllfj!~O~~-UmllPw.,;· Jiw.J~~e:[;;.!: L/\;a0
' W.a·· -~, ----------11-~-. 

1. The Commission has jurisdiction over the subject matter and parties to this proceeding 
pursuant to SDOL chapter 49-41 B and ARSD chapter 20':10:22. Subject to the findings made on 
the four elements of proof under SDCL 49-41 B-22, the Commission has authority to grant, deny, 
or grant upon reasonable tenns, conditions or modifications, a permit for the construction, 
operation, and mstntenance of the Dakota Access Pipeline. 

2. The Dakota Access Pipeline ProJect fs a transmisBion facility as defined In SDCL 49-41 B-2.1. 

3. Applicant's pennit application, as amended and suppfemented through the proceedings in 
this matter, complies with the applicable requirements of SOCL chapter 49-41B and ARSD 
chapter 20: 10:22. The Commission finds that Dakota Access flied Its application generally In the 
fcinn and content required by SDCL chapter-49-41 Band ARSD chapter 20:10:22. 

4. The Commission finds there waa no showing that there are any deliberate misstatements of 
material facts in the appncation or in accompanying statements or studies. 

5. The project does not involve federal agency action. As a result, the Natlonal Environmental 
Polley Act (NEPA) does not req&.1lre preparation of an en11lronmental assessment or 
environmental impact statement. 

6. State law does not require preparation of an environmental impact statemenl SOCL 34A-9-2. 
The Commission finds that the appffcatfcn and permitting requirements under SOCL chapter 49-
41 B, -and ARSD cnapter 20:10:22.are sufficient-for the Commission to review the enVironmental 
Impacts of the Project and that an envrronmentaf impact statement pursuant to SDCL chapter 
34A·9 is not necessary. 
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• 

7. SOCL 49-41B-1 provides (n part that 0{tJhe Leglslsture also finds that by as$umfng permit 
authority, that the state must also ensure that these facilities are constructed in an orderly and 
timely manner so that the energy requirements of the peopre of the state are fu/fitred." The 
Commission finds that this language is directed towarct ensuring that the permit process is 
conducted in a tlmely manner. 

B, The Project, if constructed in accordance with the tenns and conaitlons of this decision, will 
oomply with all applicable laws and rules, including all requirements of SDCL chapter 49-418 
and ARSD chapter 20:10:22. 

9. The Project, tf constructed In accordarl~ with the tenns and conditions of this decision, will 
not pose an unacceptable threat of serioµs InjuT]I ta the environment nor to the social and 
economic conditions of inhabitants or expected lnheibitants in the sH!ng area. 

10. The Project, if constructed in ~ccordance with the terms and conditions of this decision, will 
not substantially impair the health, safetY orweffare of the inhabitants in 1he siting are~. 

11. The Project, If constructed In accordance with the terms and oonditicns of this decision, will 
not undury interlere with the orderly development of the region with due consideration having 
been given the views of governing bodies of effected local unite of government 

12. The Commission has no authority over condemnation or eminent domain. SDCL 21 .. 35~1 
requires that these J.ssuea be brought before the cJrouit court. 

13. Neither the· Rosebud Sioux Tribe nor the YanJcton Sioux Tribe is an affeoted local unit of 
govemtnent. 

14. Native American Tribes do not have adjudlcatad private property land rights to any of the 
property crossed by the Project. The Commission does not have jurisdiction to adjudicate any 
land rights claims. · 

15. The standard of proof Is by the preponderance of evidence. The Applicant has met Its 
burden of proof pursuant to SDCL 49-41B-22 and Is entitled to a pennit as provided in SOCL 
49-41B-24. 

16. The Commission has authority to revoke or suspend any permit granted under the South 
Dakota Energy Facllity Permit Act for failure to comply with the terms and conditions of the 
permit pursuant to SDCL 49-41 B..33 and must approve any transfer of the permit granted by this 
Order pursuant to SDCL 49-418-29. 

17. To the extent that any of the Findings of Fact In this decision are determined to be 
conclusfon!S of law or mixed findings of fact and concluslons of law, the eame are fncorporatect 
herein by this reference as a concluslon of Law as If set forth in foll herein. 

18. PHMSA Is delegated exclusive authority over the establishment and enforcement of safety. 
orientated design and operational standards for hazardous materials pipelines. 49 U.S.C. 
60101, ·et seq. · · · ·· · 

19. SDCL 48-41f3..36 explicitly states that SOCL chapter 49-41B is not ~a delegatlon to the 
commission of the authority to route a transmission facility .... " The Commission accordingly 
concludes that It laoJcs authority (I) to compel the Appl/cant to select an altematJve route or 01) to 
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base its decision on whether to grant or deny a pennit for a proposed facility on whether the 
selected route Is the route the Commission might itnelf select. 

20. The Commission concludes that It needs no other information to assess the impact of the 
proposed facility or to determine if Dakota Access has met Its burden of proof. 

21 . .The Commission concludes that the Application and all required filings have been filed with · 
the Commission In conformity with South Dakota law and that all procedural requirements under 
South Dakota law, Including public hearing requirements, have been met. 

22. The commission concludes that it possesses the authority under SDCL 49-41 B~24 to 
impose conditions on the constructlon, operation and maintenance of the Project, that .the 
Conditions set forth in Exhibit A are supported by the record, are reasonable and wlll help 
ensure that the Project will meet the standards established for approval of a construction permit 
for the Project set forth in SOCL 4941 B-22 and that the Permit Conditions are hereby adopted. 

It Is therefore 

, ORDERED, that a permit to construct the Dakota Access Project is granted to Dakota 
Access LLC, subject to the Conditions set forth In Exhibit A. 

NOTICE OF ENTRY ANO OF RIGHT TO APPEAL 

P~~SE TAKE NOTICE that this Final Decision and Order was duly issued and entered on the 
S,.'#cJay of December, 2015. Pursuant to SOCL 1-26-32, this Final Decision and Order will take 
effect 10 days after-the.data of receipt or failure to accept delivery Of the decision by the parties. 
Pu~µant to ARSD 20: 10:01 :30.01, an application for a rehearing or reconsideration may be 
made by filing a written petition with the Commission within 30 days from the date of issuance of 
this Final Decision and Order; Notice of Entry. Pursuant to SDCL 1-26-31, the parties have the 
right to appeal this Final Decision and Order to the appropriate Circuit Court by serving notice of 
appeal of this decision to the circuit court within thftty (30) days after the date of service of this 
Notice of Decision. 

Dated at Pierre, South Dakota, this \~ay of December, 2015. 

CERTIFICATE OF SERVICE 

The undel'8igned lleteby certifies that this · 
dtx.tlm&nt hn btt&n IJ«Ved today upon all part/ta · 
of f&c01'd In thlll doci<et, a, !lated on tha docllet · 
80. . at, efectronlelllfy or by mall . . w 
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Exhibit A 

PERMIT CONIOITIONS 

t. Comptlance with Laws, Regulatlons,9ermlts, Standards, :and Commitments 

1. Dakota Access shall comply wJth all applicable laws and regulations In Its construction and operation of the 
Project. These laws and regulations Include, but are not necessarily limited to: the federaf Hazardous Liquid 
Pipeline Safety Act of 1979 and Pfpellne Safety Improvement Act of 2002, as amended by the Pipeline Inspection, 
Protection, Enforcement, and Safety Act of 2006, and the various other pipeline safety statytes codified at 49 
u.s.c. § 60101 et seq. (collectively, the "PSA"); the regulations of the United States Department ofTransportatlon 
Implementing the PSA, particularly 49 C.F.R·. Parts 194 anri 195; temporary permits for use of public water for 
construction, testing or drilling purposes, SDCL 46--5-40.1 and ARSD 74:02:01:32 through 74:02:01:34.02 and 
'temporary discharges to waters of the state; SDCL 34A~2·36 and ARSD Chapters 74:~2:01 through 74:52:11, 
specifically, ARSD § 74:52:02:46 and the General Permit ·Issued thereunder covering temporary dfscharges of 
water from construction dewatering and hydrostatic testing. 

2. Dakota Access shall obtaln and shall thereafter comply with all appncabJe federal, state, and focal permits, 
lncludlns but not llmited to: Clean Water Act§ 404 and Rivers and HarborsAct Section 10 Permits;.Generat Permit 
for Temporary: Dlscharses and federal, state, and local highway and road encroachment permits. Anv of such 
permits not previously flied With the Commission shall be flied with the Commission upon their Issuance. To the 
e,rtent that any law, resuratlon, requirement, condition, or permit applicable to the portion of the pipeline In this 
state differs from the requirements of these Conditions, the more strinsent shalt apply. 

3. The permit granted by this Order shall not be transferabla without the approval of the Commission pursuJnt to 
SDCL 49-41B~29. .. 

4. Dakota Access shall undertake and complete all of the actions that Jt and Its affiliated entitles committed to 
undertake and complete In Its Appllcatlon as amended, In Its testimony and exhlblts,received In evidence at the 
hearing, and in Its responses to data requests received fn evidence atthe hearing. 

II, Reportlnr and Relatlonshlps 

5. The most recent and accurate depiction of the Project route and facility locatlons Is found on the maps In 
Exhibit DAPL~2. The Application filed by Dakota Access with the Commission indicates Dakota Access wUI continue 
to develop route adjustments throughout the pre-construction design phase. These route adjustments will 
accommodate environmental features identified during surveys, property,-specific Issues, and civil survey 
Information. Dakota Access s.hal/ do the following as it pertains to routing: 

aJ File new a~rfal ro'1~. map~ that Jncprporate any route adjustments prior to construction. 

b) Notify the Commission and all affected landowners, utilities and local governmental units as soon. as 
practicable Tf material deviations are proposed to the route and afford the Commission the opportunftyto 
review and approve such modlflcations . 

..... - .............. ., .. ,,,., ;.. .. ~- ·-' ... , ... ·~~ .... , •• ~ ...... "' • '" ..... ,,: ~11 Y , 
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, 

c) Notlfy affected landowners of any change In the route on their land. 

d) Upon completron of the pre-construction route, Dakota Access shall file maps wrth the Commission 
depicting the final preconstructlon route. 

e) At the conclusion of construction, Dakota Access shall tlle detailed maps with the commission depicting 
the final as-bullt location of the Project facilities. 

6. Dakota Access .shall provide a public liaison officer, apprt:,ved by the Commission, to facilitate the exchange of 
Information between Dakota Access, including its contractors, and landowners, local c:ommun\tles, and residents 
and to facilitate prompt resolutlon of complaints and problems that mav develop for landowners, local 
communities, and residents as a result of the Project. Dakota Access shall file with the Commission rts proposed 
publrc liaison officer's credentials for approval by the Commission prior to the commencement of construction. 
After the public liaison officer has been approved by th,~ COmmlssfon, the public liaison officer mav not be 
removed by Dakota Access without the approval of the Commission. The public liaison officer shall be afforded 
immediate access to Dakota Access's on-site project manager, Its executive project manager, and to contractors' 
on-sJte managers and shall be available at an times to the Staff via mobile phone to respond to complaints and 
concerns communicated to the Staff by concerned landowners and others. Dakota Access shall also Implement 
and keep an updated web site covering the planning and in,plementatlon of construction and commencement of 
operations In this state as an informational medium for thP. public. As soon as the Dakota Access's public liaison 
officer has been appointed and approved, Dakota Access shall provlele-oofltael'-fltformatlon-for-himfher--to-a-J1-f -~­
landowners crossed by the Project and to law enforcement agencies and local go~emments In the vicinity of the 
.Project. The public liaison officer's contact information shall be provided to landowners in each subsequent 
written communication with them. If the Commission determines that the public liaison officer has not been 
adequately performing the duties set forth for the position in thfs order, the Commission n:iav, upon notice to 
Dakota Access and the public liaison officer, take action to remove the public liaison officer. 

7. Dakota Access shall submit quarterly progress reports to the Commission that sumMarize the status of land 
acquisition and route flnalizatron, the status of construction, the status of environmental ct>ntrol activities, 
including permitting status and Facility Response Plan and Integrity Management Plan development, and any 
other plan required pursuant to PHMSA regulations, the implementation of the other measures required by these 
conditions, and the overall percent of physical completion of the project and design changes of a substantive 
nature. Each report shall Include a summary of consultations with the South Dakota Department of Environment 
and Natural Resources (SDDENR) and other agencies concerning the Issuance of permits. The reports shall 11st 
dates, names, and the results of each contact and the company's progress in Implementing prescrJbed 
construction, land restoration, environmental protection, emergency response and integrity management 
regulations, plans, and standards. The flrst repolt shall be due for the period ending March 31, 2016. The reports 
shall be filed wlthln 31 d~ys after the end of e~~h. g~arte.rfy period and shall continue un~I the pr~Jt;?ct Is fully 
operational. Once known, Dakota Access shall inform the Commission of the date construction wlll commence. 

8. Continuing until landowner reclamation Is complete, Dakota Access's publlc liaison officer shall report quarterly 
to the Commission on the status of the Project from his/her independent vantage point, !he report shall detail 
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problems encountered and compfafnts recefved. The llafson officer shall collect all reports generated per 
Condition 13 and provide them to the Commission or Commlssfon Staff upon request. 

For the period of three years following completion of construction1 Dakota Access shall report to the Commission 
annually on the status of road repairs, road reconstruction, and any problems or Issues occurring during the 
course of the year. 

9. Not later than two months prior to construction, Dakota Access shall commence a program of contacts with 
state, county, and municipal emergency response, law enforcement, and highway, road, and other Infrastructure 
management agencies serving the Project area In order to educate such agencies concerning the planned 
construction schedule and the measures that such agenctes should begin taking to prepare for construction 
Impacts and the commencement of project operations. 

10. Dakota Access shall conduct a preconstruction conference prior to the commencement of construction to 
ensure that Dakota Access, and Its contractors, fully understand the conditions set forth In thfs order. At a 
minimum, the conference shall include a Dakota Access representatrve, Dakota Access's construction supervisor, 
and Commission Staff, 

Ill. Construction 

11 .. EKcept as otherwise provided in the conditions of this Order and Permit, Dakota Access shall comply with 'all 
mitigation measures set forth In the Stormwater Pollution Pre\lentlon Plan, and Appendices, Agrlcultural Impact 
Mitigation Plan, Horizontal Directlonaf Drlll Contingency Plan, and Blast Plan as set forth in DAPL-5. If 
modifications to a plan are made by Dakota Ac~ss as It refines fts construction plans or are required by any 
federal or state agency, the plan as so modified shall be flied with the Commission and shall be complied with bv 
Dakota Access. 

12. The probablllty of Dakota Access encountering karst features Is low. However, If voids or other signs of karst 
topography are found during construction, oakata Access shal! conduct further site-specific evaluations by a 
qualified geologist or geotechnlcat engineer to provide input on mitigation measures. Dakota Access shall 
comptete site-specific mftlgatlon measures on a case by case basfs far each karst feature encountered during 
construction, Any site specific mitigation pfans completed for a ,karst feature shall be submitted to the 
Commission for review. 

13. Dakota Access shall record and keep the following Information: (I) landowner concerns or requests which 
differ from the Agrlcultural Impact Mitigation Plan, (II) an Indication of how Dakota Access respi:mded to any such 
randowner requests, (Ill) environmental compliance concerns wlth resard to the Commission order or other law. 
rule, or regulation, (iv) ·unfque reclamatron activities based on landowner request or field factors such as 
problematic soils, large weed plots, or other such unanticipated conditions, (V) any action Items as ordered, 

l ....... ·, 

directed, or r~commended by the environmental inspector. · · ' ' 

14. Dakota Access will coordinate all utflrty crossings fn good faith with existfng operators and will follow all One 
Call Procedures. 

h .... flt .................. •• ~ ....... •t.:.,. '• • • ,. I I (1 I l I 4 I !,rl',,, .. r ll•f l?f!•.o ' .... ·t J '!' "~:~ •. •. ~· ,., 
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. ' 
15. Prior to construction, Dakota··Access shail consult with the Sout~ Dakota Department of Agtlculture., the 
Natural Resources Conserwtlon Service (NRCS), and focal co~ntv officials to develop speclfic plans for the' 
follow{ng: proper· seed mix for pasture areas: Identification of areas of noxious weed concern, and to develop 
control methods for those areas of noxious weed concern. Dakota Access shall conduct analytical soil probing 
and/or soil boring and analysis In areas of particularly sem;ltlve soils where reclamation potential is low. Dakota 
Access shafl. Identify soils for which. afternatfve handlrng methods are rec~mmended. D~kota Access. shall 
.adequately 'Identify ·~nd plan for are~s susceptible to erosion and any areas with low· reclam'atlon potential. 

· Records· regarding· these analyses, ·Identifications, and plans shall be recorded and made avallable to the _,.... 
Coinmr5:51on and the ~ffected prqperty owner upo~ request. 

.. . 
16. Dakota Access· shall provide each landowner with iln'.explanation regarding trenching and topsoil and 
s.u~soli/rock· remov~I, segregation, and restoration methqd options for the l~ndowner's property, a wrltt~n 
e>eplanation ~f the option for complete topsoil segregation, a copy of the Agrlcultur~I lmpactMltlgati<m Plan, and 
a cow of the order and Conditions. Dakota Access shall follow the landowner's selected preferences as 

. docufl'l'ented on .any written agreements with the landowner, as modified by any subsequent amendments) or by 
· oth·er written agreements. Dakota Acce5;5 sha,1 take·the fc1JIDwlng s~eps to mitfgate reclamation challe·n,es and 
assure pr.oper reclamation.occurs: .. 

·a) Dakota Access shall sep~rate and segregate topsoil from subsoil in all.areas where excavation occurs. 
as provided, In the Agricultural Impact ~itigatlon Plan. If lt is discovered during excavation that the topsoil 
dl!pth is gr~ater than 12' inches, Dakota Access shall i~form the landowner of t~e actual depth of topsoil 
and afforittie landowner the options of either stripping the entire depth of th; topsoil or the 12 inches .. 

:: as set forth In th~ AgrJcultural Impact Mitigation Plan, 

b) Da.kota Access shall repair any damage to property that results f'.rom construction activities. 
• • 't i 'I ., \ 

c) Dakota Access sh~II restore all ~r.eas distur:hed by, const~uctlor:J to .their precoi:istruction con'dttlon,. ·. 
· Including their original preconstructlon topsoil, vegetation, eleyatlon, and conto,ur, or as close thereto as 

is feasible~·excep~ as ls·otherwlse agre~d to.by the landowner In writing. · 
. .. ;. ,;,: 

. d) Except .where p~actieably· infeasible, ·final gfi1dlng and topsoil repla'cem~nt and installation of 
pennanent: erosion control ~tructure$ shall be completed in non-resldentlal areas wlthl.n 20 days after 
baclffilllng the trench:· in the E:Vent that seasonal or other weather conjjltions, e.xtenuatlng clrcum.siance~1 

or unfore;eeri development~· ~eyond ·oako.ta Access' ~ontrol cause delay, tempo.rary erosion ~ontrols shall 
be_' maintained untll.co·nditfons·alfow completion of cle,anup and recla·matlon. In the event Dakota Acces·s 
cannot comply w~· the 20'.-day time frame as provided In this c.onditlon, Dakota Access shall gfve notice 
. of such.fact to all affec~~d lando~·ners, and sui:h notice shall lncl4de•an estimate of-when. s~ch. restoration 

·· Is expecte~. to be co~pleted. 

e) Dakota. A~cess.shai'I draft specltlc ~rop monitor.Ing protocols for ~grlculturaf.fands. If requested by the­
landowner, pa~ota .Access shall provide· an Independent crop fJIOnitor to conduct vleld testing and/or . 
su<;h other measurements of productJvity as the independent crop monitor sl1all deem appropriate. The . . ' . . ~ . ·; . . 

--:••-~ .......... -~-·-..··--+-;...:......., .. :._'.-"'"'"t~~ ...... ,..,~ ....... ~.; --u~••-~-., • ~t!'•J .... _, .-;.,.~ •-. •Jt1~.u,l.fr•· .),f.'!•!JJ.ro~-,'\r• .. , 'It'°"'":'- •,•~t>1i ~~·-•~-·~ •. ~...._ .... ..,.:--,. .. '.: • .., .. ...,-... ~;..;~ 
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in~ependent monitpr shall be a qualified agronomist, rangeland specialist> or otherwi~e qualified with 
· ·respect to the sped.es to be·restore(I. The protocols shall be filed with the Commission and shall be 

evaluated fo~ adeq~acy in response to a complaint· or ot~erwlse. If the landowner foregoes the· 
·opportunity to use the Independent crop monitor provide'd by Dakota Acee~, the landowner retains the 
right to use·an independent crop monitor of the landowner's choosing and atthe landowner's own cost. 

f) Dakota Access shall wor.k ctoselv with landowners, NRCS, and county goverriments in plannfng for 
noxlo U$ weed control. Landowner permission shall be obtained before the appJlcatlon of herbicides. 

o • • , I • ~ • 

g) ·Tbroughout the construction-duration, D.akota Ai;cess shall employ we~d control measures as soon ~s· 
re~sonably practical and immediately when noxious weeds are. observed to mitigate weeds on th!! 
temporary ·soll piles and within-the co~struction,right·of-way. To Implement this additional weed'·control 
mitlgati~n~ t~.e envirdnmental :inspecto~ or agricultural lnspector"should be capable of identifying multiple 
spec1es of weeds at a numb~r of llfe·stage~> and be able to recommend and implement weed control 
measures early enough In the llfe cycle of the weed species ro ·quest/on to. mtnlmlze or prevent the plant 
f rofr? $eµJng .seeds; 

! 

h) Section 6n of the Agricultural Impact Mitigation Plmn regarding wet conditions shali apply· to improved 
hay,land and pas~re:lands in addltlori ta crop lands. . . . . • . 

. I) The ~ize, density, and' distribution. of rock within the construction right-of-way following reclamation 
shall be similar to adjacent 1,mdlsturt,ed area~. Dakota Access·shall t'reat rock that cannot be backfilled 
withi'? o'r below ~e·,feve/ of tile natural rock p~file as construction~ debris a.nd remo:vs 1t for disposal 
offsite except when the lar,dOWner agrees to ·the (:>lacement of the ro.ck on the landoWnl!r'S property in 
wrltlrig; In such case, the rock shall be placed Jn a·ccordance with the lahdowner's directions. 
,• " • '• I " f • 

J)· Dakota Acee$$ shall en:iploy adequate measures ~o de-compact s~bso!I as provided In its Agrlculturaf 
. Impact MltJgatlon Plan. Dakota. Access.shall conduct compactlor, testing· of areas on and off the 

" . construction· right-of-way, using a penetrometer or other equivalent measuring device, to provide an 
adequate ,rieans of ~e.termlnlng ~hether: such measures have reduced· compaction to l~vers similar to 
adjacent ~ec):ions ofaropland u~dlsturbed: by canstruction. T~psoil shall be de-compacted if requested. by 
the tanr;Jo~11er. 

k) ·Oakqta Acee~ shall n,,o~itor and take appropriate mltrgatlv~ actions as necessary to adifress .s~Unrty· 
lss'ues when ·dewaierlng the trench, and field conductivity and/or. other appropriate constituent analyses' 

· .~hall be perfprm4!d prfor.to disposal of trench water in areas where salrnlty,mav be expected: Dakata ·· 
Acce,s .shall: notify landowners prior. to any discharse io.f saline wa.ter on their lands or of any spllls of . . 
hazardous rn~terials oo th~ir. lands of one pint o.r ·more or of any lesser volume whlc;h is required tiy any 
federal, state, .or rocal Ja~ or r.e&ulatlon or prpduct license or label to ·be reported to a state. or.federal . ' 
agen~~ rnanufac;turer, or m~nµf'acturer•s representative. · 

• • 4 ,,,t ~ 

I) Dakota Access s~all follow the Stormwater Pollutlon Prevertlon Plan. On site modl~cations sh~ll be 
apP,rOved by the ~nvlronmental lnspectdr, documen~ed by th.e, Inspector; and flied With the Comml~~lon ... ;. 

~ ~ 
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base Its decision on whether to grant or deny a pennn for a proposed facility on whether the 
selected route is the route the Commission might itself selec1. · 

20. The commission concludes that It needs no other information to assess the impact of the 
proposed facility or to detenntne if Dakota Access has met Its burden of proof . 

.. 
21. The Commis8ion concludes that the Application and an required fllfnga have bean filed with 
the Commission In confonnity with South Dakota law and that all proced1,1ral requirements under 
South Dakota law, including public hearing requirements, have been met. 

22. The commission concludes that It possesses the authority under SDCL 49-41B .. 24 to 
impose conditions on the c,onstructlon, operatJon and maintenance of the ProJect, that .the 
Conditions sat forth In Exhibtt A 1re .supported. by the record, are reasonable and will hei,Jp 
ensure that the Project wl/1, meat.the $tandards.~$tabfishad for approval of a construction permit 
for the Project set forth in Sl:)CL. 4sµ1 B-22 and.-tha11: the Permit Conditions are hereby adopted. 

It is therefore 

. ORDERED, that a permit to construct the l)akota Access Project is granted to Dakota 
Access LLC, subject to the Conditions set forth In Exhibit A. 

NOTICE OF ENTRY AND 01: RJGHT TO APPEAL 

P.L~SE TAKE NOTICE that this. Final Decisl~n and Order was duly issued and entered on the 
/;J...~ay of December, 2015. Pursuant to SDCL 1-26-32. this Final Decision and Order wlll take 
effect 10 days after. th9..date of..receipt or failure to eiccept delivery of the decision by the parties. 
Pursyant to ARSD 20:10:01:30.01, an application for a rehearing or reeonsideration may be 
made by filing a written petition with the Commiaslon within 30 days from the date of issuance of 
this Final Decision and Order; Notice of Entry. Pursuant to SDCL 1"28~31, the parties have the 
right to appeal this Final Decision and Order to the appropriate Circuit Court by servfng notice of 
appeal of this deefsicn to the circuit court Within thf1ty (30) days after the date of seiv/ce of thfs 
Notice of Decision. 

Dated at Pierre, South Dakota, this \ ~ay of December, 2015. 

CERTIFICATE OF SERVICE 

The unde1rsl11ned hereby certifies ltlat thla 
dor;ument Ila bun 8M'ed today 1Jp1>n all part/ea 
of 1'8COIU 111 thll docl<et, •• listed on thts docJcet . 
-. lit, &lef:ttonloaUy or by mall. 
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m) Dakota Access shall apply' mulch when reasonably requested by landowners and also wherever 
ne~essary fallowl~g s~edlng to stabll.lze the soil surface and to reduce wind and water erosion. 

n). Dakota Access shall r.eseed all impacted vegetated land, excludlng .commodity or tQW crops. This Is 
intended to include, but fs; not llmlted'·to a reseeding of all pasture, hay, and f!ative specl'es areas with 
com)>arable seed ot ~ative species mix to be ,approved by landowner, fn writing. Cropland shall be seeded 
with cover crops consistent with the Agrlcultural· lmpact Mitigation Plan. Dakota Access shall actively 
. monitor revegetatlon on all disturbed areas for at least two years. 

o) Dakota Access shall coordinate with landowners regarding their desires to protect cattle, shall 
· implement··J?rot~ctrv~ measures·.as ~~e reasonabl11 requested·bv the landowner, and shall adeq~ately 

cQmpensate the landowner f.or any loss. 
. . 

p) Prior to cqmmendr:ig construction, Dakota Access shilll file with the Commission a confidential 11st of 
property owners crossed by the plpellrfe ati(f update this hst lf'route changes during construction result In 
property owner changes. 

. . . .~ ..... 

q) l:>~kot~ . Acce~s shall; and .'shall cause· Its cqntractpr to, ~quip· each. of its '(!hides us~d In p·re­
coristructlon or construction activities, Including off road ve~icles, wlth·a hand held fire extinguisher, · 
portable col'!'1pac:t shovel, and communication device such as. a cell phone, In areas with coverage, er a 
radio capable of achi~vlng prompt communication with Dakota Access's fire suppressron .~sources and .; 
emersencv services. · 

r) Temporary sediment barriers shall remain In place un.tll the permanent revegetatlon coverage /las 
reached a ·minimum. of ;o percent cover as compared to sl,:nllar cover In an adjacent area that. is 
un~lsturb~ by construction. Thl.s Includes a comparative presence of noxious specfes such· that the 
presence of noxious sp~cies shall not h2 mare dominant on the· revegetated area when compared)o the 
adjl!cent undisturb~d lan(1s. · ·· 

17. Dakota Acee~ ~hall fn:ipiement the following se~ir'nent control practices: 
. . 

a) Dakota Access shall use floating sediment curtains to maintaln·seqlments wlthfn the construction right­
of-;way In open water·bodles with no or low ff~w when the depth of ntin-flowlng water exceeds the height 
·of straw bales or silt fence 'lnstallatro(\, In su·ch situations the floating sediment curtains shall be installed 
as a sub~tltt.ite for straw.b.ales or· slit fence along the edge· or edges of each side of the coristruc:tion:rlght-

. of-w~y th!it'is underwater ~ta d~pth s~ater than th~ top:of-a str.~w'bale or silt fence. 

b) r;>.akota· Access ·shall install sediment barriers In the vicinity of.delfrieated wetlands.and water bodies as 
outllned in tne SWPPP regardless of the presence of' flowlhg. ar standing water at the time· of 
construction; , 

'c) Dakota Access should consult with s~uth Dak~~a Ga~e, Fish and Parks (SDGFP) to avoid constructfon 
.. near· water b'odies during .fish spawning periods in Which ln-5tream ,construction activities should ~e 

avoided to limit Impacts on specific ffsherles, If any, w(~h commercial or recreatl~nal Importance . 

-· ., ... ·.-... ~ .... ;.,.,- .. • '. • ~ ~ ,f • :: ..... u ,,: ... .. ' 
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' ·. 
18. Dakota A~cess ~hall eomply· with the following condlilons regarding construction across or near wetlands, . , . --~ 

. water bodies, and riparra1:1 areas: 

a.) Unless a wetlar,td is actively cultivated or ·rotated cropland or unless site specific conditions requrre 
utilization of Dakota Access1s proposed 85 foot width and the landowner has agreed to such greater . ' . 
width, the width of the construction right-of-way shall be limited to'75 feet In non-cultivated wetlands, 
~nl~s a differe~t width i~ approved or requfred'by the uhlted States Army Corps of Engineers. · 

b) Unles~ a wetla~d is actively cultivated or rotated cropland, extra work areas shall be located !1t least so 
feet away ·from .Wetland boundaries except where site-specific conditions render .a SO-foot setback 

· Infeasible. Extra work areas near water bod.Jes shall be located at least SO feet from the water's edge, 
exc~pt where the adj11cent upland consist~ of i!ctively cultivated or rotated cropland or other disturbed 
la.nd or where ·Site-spl!cific conditions ren~er a SO-foot setback lnfeasil>le .. Clearing of vegetation· between ' 

. e><tra wo~ sp_ace areas and the water1s edge shall be lrmlted to the· constr.uctlon rigpt·of~~ay. 

·'· c) Water. body crossil)g spoil,· includ!!'lg upland spoil from ctosslngs ~f streams up ~o 30 feet in width, shall 
.b~ stored In :the constr1,1ct.l~n right of w_ay at.least lD feet fro·m tl:le water1s edge or in additional extra · 
· work areas and only on a temporary basis, 

clJ Teff!porarv in-stream spoil storage in streams greater than 30 feet In w1qth shall only be cqnduc:ted In 
' c.onf(!rn1lty W

0

ith any required.federal perrnlt(s} and any apr:tlicable federal or state .statutes, rules, and·. 
standards. 

~) ·wetland and water .body boundaries and buffers .shall be mark~d and maintained until gro1.1nd 
disturbing activities ·are complete. Dakota Access shall maintain 15~foot buffers where practicable, 'Which 

., 

: ' 

for·stream crossings shall be malnt~ined except du1ing the period of trenching, pipe lay!ng, and.backftll1ng ·· 
1 

t-
lhe crossing pain~: ·suffers sh;i'II not be reqµlre~· in the case.of non-flowing, str.eami. 

f) Best management practl.r;:es shall be lmpl.eme~ted tD prevent heavily silHaden trench water from . . . . . 
reaching any wetland or water body directly .or lndirectlv. 

• " '• t' 

g} ·£~osion contr~I fa'ric $h~II be used on .. water·body ban-~s immediat~ly fc;,llowing final stream bank 
restoration unless. riprap or other bank stabillzatlon methods are utilized In accordanc~ with federal or 
state permits. . ' . ' .,. ,y 

Ii) The use of raw timber ~nd slash to support equipment crossings of wetlands shall be a',(oided. . . . ·, ... . 
J • . 

. i) Supject to Condition 35, v-egetatlon restoration and malnteriance adjacent to water bodles·shall be 
· .. conducted rn SU~~ . .m~,nner'to' allow a ·!lparjan str.lP. at least 30''feet wide as measured from the water 

ba~'s mean high. water mark to permanently ,~-vegetate with n~tlvt1 pJ1nt ~pe~i'3s a·qoss the .. entire 
. constructioh right-of way. 

. . ' ... - ...... •·r-""''''"--;-"''" ., ......... •, .. f ....... " '.o •. ,. ... t.' 
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'i9. Dakota Access shall cover open-bodied dump trucks carrying sand or soil while on paved roads and cover 
·open-bodied du·mp trucks carrying sravel ·or other materials having the potentfal to be expelled ontQ··other 
vehlcles ~r.persons while on all public roads. · · 

20. Dakota Access·sha11 position water trucks on gravel roads, for dust control, where conditions warrant. 
•, 

23.. Dakota Access shall require that Its primary contractor ensure that' all construction equipment is properly 
·tuned anti maintained and·that Id.ling be minimized during construction. . 

_ 22;Dakota Access shall use Its best efforts to not locate fuel storage facilities within 200 feet of private wells arid . . ( . . . . . 
' . 400 te,t of munlclpaJ weir~ and shall minimize and exercise. vlgil~nce In refueling activities in areas within 2·00 f(!el' .. 

~f private wells and.4QO fe~t of municipal wells. . ,1 . 

. 23.~· If trees anHo be· removed that have·commercial or other value to affected landowners, Dakota Acc~ss shall 
compensate the' landowner for the fair market value· of the trees to be cleared and/or allow the la~downer the 
right to retain dwner.shlp of the felled .trees • 

. 24, ·oakot., A~ess shail develop frac-out plans specific to areas in South· .Dakota where horizonta(directlonal ." 

:--· 

....,, 

, drlliing wilt occur and hie th.!! .plans With the Commisslpn. The plan shall be follo.wed In the event of a ~rac~out. If a,: . 
~ .. - __ .,_ :fri.c~ut event occurs7-oakot8Acci!ss~iuiiFnotifvtit;c:·omm7ission ;.;it ailgovei-nment agencies'1ncfucl1ni6i.i_,t 'n=-·.-o..,.t'*" . ..,,.. .. -.-., ..... 

1
....,. 

· flm~ed_to ~DDENR as·requlred by the plan and state ~nd federal law. 

25. Dakota Access shall comply with the following con·ditions reg~rdlng road ·protection and bondl·ng: 

~) Dakot~ ·Access shall co~rdlnate road .closur~s with state ahd local governments. and e,;,ergency 
responders aril shall acquire all necessary permits authorizing crosslns and construction use of state, 
CPUhty and tpwnship:~oads. · • 

b) Dakota Acc.ess shait implement a reg,ular P~flram·of road maintenance and repair through the aci1ve .. 
cpnstructlon period to keep paved and graver roads In an acceptable, condition for residents ·and th.e · 
gen~ra,I pu~llc. 

· c) Prior to .their ~~ for co~~tructlon, Dakota Access shall videotape those portions of all roads Which will 
be ut111zed by construction equipment oi transport vehicles in .order to document the pre-construction 

. condftlon oi such roads .. · '. : . . .. :sl 
• • t ' ' .. . 

d). After construction, Dakota Access shall repair and, restore, or compensate governmental entitles for 
·the r~parr and restoratfon of,· any· ~ete~loratlon caused by constructron traffic:, such that the f'!'ads ar~. 

. )'e~uined to ~·t lea·st th&lr preconsi:ructlon ·c;ondltlon. . 

~J ~akota Access. shall use. appro~riate preventative measures as needed to prevent damage to ,paved 
. ro~ds and to re~9ve excess soil or mutj.from such roadways. 

, ....... ,• ... -•:• ·."'.•• ..... •:~·~.' 

:., 
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. . . 
f) Pursuant to SDCL_49·41B-38;· Dakota Access shall obtain and file for c:ipproval by the Co1"!1mlsslon prior 
·to construction In such year a bond in the amount of $24 mUlion, lnduding any additional period untll 
constructl~n and repair has been completed, to ens~re that any damage beyond"normal wear to pubHc 
roads, highway~, bridges or other related facilitiiis wlll be adequately restored· or compensated. Such 
bond shall be issued in, favor of, and for the ·benefit bf, ell such townships, ce:,uotles, and other 
governmental en.titles whose property Is cross.ed by ~e Project. The ·bond shatl remain In effect until 

·. released by tbe Commission, which release shall not.be·unreasonably denied fotrow/ng conipletloo of the 
construction and repair period. Dakota Access shall give notice of the existence and. amount of these 
bonds .to all counties, townships, and o.ther. g~vernme.ntal entitles· whose property rs crossed by the. 
·P~Ject. ::.: . •' 

g) ~I pre·eldsting· ;oa'ds .and· lanes' used d~ring constructipn must be restore~ to a't least their pre~ 
cot.istructlon condltlon that'wifl accommodate their previous .use,. and areas used as temporary roads 
during construction ~ust be restored to their original condition, ex~ept as.othe.rwlse reque~t~d or agreed i I 
to by the landowner or a·ny governme~tal a uthorlty having jurisdiction ·over such roadway: :: : 

.h) .Oak~ta Acces~ shall,. prior to anv construction, file with the Commission a list identify,ng ,PrlVate i:!nd / l 
... new access.r.oads.tha(will buised.017:req.uir-ed-dur.lng.constn.ictlon.and flfe.a.descr-fptlon .of-m~hods-used·-·-~.--:l-,f--· 

by Dakota.Acc~ss,to reclaim 1'lose access roads. · ) 1 

26. In thosl! areas where',the Project passes within 500 feet of a residence or farmstead building:· 
1 i·~ • : ; 

a) To the extent feilsible, Dakota ~ccess ~hall coordinate construction work scheduJeg with affected 
resldenti"al landowners prlort? the s.t~rt of construction .in the area ~fth.e residences. 

b) Dakota Ac~ess.shalJ maJntain access to all residences at all times·except as otherwise agreed·between 
Dakota Aci:essand'the occupa·nt.. · · 

c) Dakota Access shall install ,empcrary safety fencing, when reasonably requested by the landowner- or 
. occupant,:to control'acce$$ Bf\d n:,lnlmiz~ haZ;ards assat:!ated with a.n ·open trench and he~vy equipment 
. rn a resjdentlal area. 

d.} D~kota Access· shail notrfy affected residents In advance of ilny scheduled dlsruptlon of utllitles and 
limit the duration o~ su~h disruption. :, · · ·· ·:· . · 

. .. \ 

e) Dakota Access shall repair any damage to prQperty that results from construction activities. 

f) Dak~ta ·Access shali separat~ topsoil from subsoil and restore all ·area~ disturbed by co~struction to at 
· lea~t therr preconstruction coMdition. · 

'• 
g) E><cept where,pram:lcably i~feeslble, final grading and topsoil replacement, installation of permanent 
erqsr~n c~nt~I st~uctures,. and repair of fencing and.other itructures shall b~ completed In resld~ntial 

.. 
. - .. --·--........... _ ... .. 

·· 9 l·P a.g e 
.-......... ..i._ .,. ..... . . :~ .... ' ,...,':" ... :""' ,., 
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,, 
., 

· ar~as within 14 days after backfilling the trench, In the event that seasonal or other weather conditions, 
ext~nuatlng. circumstances, or unforeseen developments beyond Dakota Access'~ control prevent 
compliance with this time frame, temporary .erosion controls and appropriate mitigative measures shall 
be'malntained until conditions allow completion of cleanup and reclamation. 

h) Whe!) rea·son~bly requested by a lando~l)~r, D.ikota Access shall evaluate the;use of a <;hemfcal dust 
suppres.sant. · tf. Dakota Access determines the use of a chemical dust suppressant is not feasible, the . 
~ompany shall n,otlfy the lan.dowryer of Its decision and reason .. 

•, 

27. Con~ruc:tlon must ·be suspended when weather conditions are such that construction activities wlll cause 
irreparable damage, unless·atJequate protection ~easures approved by the Commission are taken. At least two 
m'onths pri~r to. the star:t of construction In South Dakota, Dakota Access shall file with the Commission and 
provide to the .landowners ari adverse weather land ·protectron plan contain.iris appropriate adverse weather land 
pratectfon· m.easures, the co·ndltlons In wtiich s~ch measurl!s may be appro)>riately used, and conditions in which 
no construction Is appropriate. 

28.: Recta.mation and dean-~p .alon~ the right-of-way· rnust be: ~ontinuous. and co~rdlnated with ong.oing 
coristructfon. · · · · · · · · ' 

.1 

2~. _If constructi~n. reclatnatlon, an~ flnai stabi112~tfq/1 wlif not be. completed prior to wlnt~r weather, Dakota 
Access shall put in place a Wil'!ter stabilization p/ari to stabilize conditions f'or reclamation tne following s~r/ng~ The 
plan s~all be flied with the Co1Y_Jmissioo and provided to landowner~ upon completion of the plan. . 

.. . 
30. Numerous Conditions o~ this Order: relate to construc:tion and its effects upon affected landowners and their 

· property. Dak~ta Access may en~ounter physical <ioodftions along the· route during construction ~h/ch make 
. complla11ce. with certain of these conditions Infeasible. If~ after providing a copy of this ort:fer, Including the 
Conditions, tp the lar:idowner., Dakota Access and landowner agree in writing to .modiflcation:s of one or more 
requirements' spedfled in· these · conditions~· D~kota. Aec.ess may follow the a~ernatlve procedures and 
s~lficatlons agreed to between it a·nd the landowner. 

~1. Dakota .Aci::ess ·~hall con.tract with ,n lndepe~dent thlrd-P,.arty, approved by the CQmmissio~,: to m9nlt~r 
compllanc~ wltfl this· permit. More :speclfii::ally, prior to construction, Dakota Access shall flle with the Commissi~n 
Its proposed third:P,arty mo.nito'r'.s credentials, which ·shall include·-the individual's nar11e, quellflcatlons, ana a 
description of how•pak~ta Ai:<leS,S proposes for th~ selected Jndlvldµal to monitor for compliance. After. the third~ 

.. party monitor ·has been appr~ved by .the Commission, the thlrd-par.ty mon'itor may not be removed by Dakota 
Access withoutapprova/ pf'the Cc;>mmfssion. If the Comml!.islon .det~rmines that the .third-party monitor has not 

· been adeguateJy perforr,itng:tlle duties set forth {or the position In this Order, the Commission may, upon notice 
· to oa~ota Access an'd the thi~d-party monitor, tak~ actJot'I' to remove the third·.par:ty monitor. At feast 30 days.'.'· 

prior: to construction, Da~ota. Acce.ss sh~lf file.,wfth the C.o.wrrii~ion a Pl!,ln th~t ~/!f ~-~~v~lo.~d Joi.n~ly w~.~ the 
· selected third~party moryltor. The plan will o.~tlfne the specific terms and co,:idlt~o·hs of the thlrd~party monltorfng 
·.pro~ram that ~ill lndude :~ mi'nimu!'" of the following considerations: •' 

a)The third-party mirnitorwill be paid for by Dakota-Access, but w/11 rep~rt directly to· the Commission. 

··10,~·P.a~·e.· •· ·. · .. - .. ·'-·~., .... : ·· ., -·- . ·~-,., , '.·., " .,.. '''. · ···'..···· ..... '· .. ,.,, • 
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b) The thlrd~partv .. monltor w/11 work directly with the PublJc Llarson '?ff.leer, the Dakota Access 
En~lronmental Inspectors, and AgrJcultural Inspectors to ensure compliance with the-various condltl&ns 
of'.the permit. In the ev.ent · ~f a noncompliance, t~e monitor will have the obligation to timely notify 
Dakota Access via the Environmental or Agricultural Inspector so as Dakota Access can '.take the 
aJ]propriate action to mitigate or correct the nonr.ompliance. Should the third-party monitor report any 

. noncompliance to th~ Commission or Staff, the repolt shall slrhultaneously be shared with Dakota Access • 

. c) The thlrd·parfy monitor will have direct access to the company constr.uctlon m~nager1 project manager, 
or other company ma·nagement staff and wm have the ablllty to communicate any noncompliance Issues 

. or ~pncer~~ tha~: are-not addressed or- mitigated by the ·Enylronmental or Agri~ultural lnspecto'rs. 

.d) This condition. will -not include the monitoring of l~ws or process~s that are otherv,rise under the 
ins~ution or.}urlsslct;cm of.a different agency such as the USACE,. US.FWS, or PHMSA. The monitor will 

· not ·i.ospect report on. ar.iy technic~I design standard or requirement pursuant to. 49 CFR Parts, 194 an~ • 
. 195. However, shQuld Dakota Access.be notified In alfvaoce of.a complf~nce Inspection to be coi,ducted 
. by a~y regulatory ~se.ncy, D~kota Access shall notify the thlrd~P,arty mot1ltor of the Inspection date, tlmeJ 

.. and focatlon. and affi?rd ·the third-party monitor the opportunity to participate in the inspection for the 
pwpose· of submittil')& a summary report of the Inspection to the <:om mission. 

e) The· third-party m'onrtor-s cpntr.ictual monitoring obllga_Uons to the Commission will require them to 
begin their.monitoring responsibllitfes with the onset of mainline construction activities and will end at 
the ~nctuiion of initial reclamation.activities. 

. . 
O The thlrd-pait'y monitor. will comply with all Dakota Access safety requirements. This Includes the . 

.. O~.llgatlon to safely .work, travel, and traverse. Within the llmlts. of the construction Work area and wlli°be 
subject to.Oakota Act;ess safety standards an~ pro~sses·at alttJmes, under no exceptions: The third-party 
m6nltor ,must ·coinplv. with" all access points; travel restrlctians within th'e ~onstructlon work· areas,· and· . 
any specl~I condition~ ·or safety exclusk:,n areas throughout the duration of construction. The third-party . 

mon1tar must·compJy Wlth all local, state, ani~ederaJ laws anlregulatfons, 
• .. .f 

:: ·g) The l'nonlt~r will not have any stop work authority. 

M The thfrd·pa~v 'monitor shall ·prepa·re a report t~ the ~ommrssfori or ~taff as determined by the 
Co~mission' that 'will 'Include, at a minimum; the work areas that were monitored,· any concer.ns, 
noncompliances; any remediation or mitigation measures employed to ensure compllance With the 

" ·} , 
various c.ondrtrons of.the permit, any c1ddftlorial steps to .correct or remedy a noncompllance1 and a list of 
any are.as of concerns. · · 

.. • ,* .• 

1v. Pipeline Op~ratl~ns, Detection, a~d Eme~,ency RJsponse .... ,. ~ . 

32. Da~ota Access· shall cpnstruct and operate the pipeline In t~!! manner described In the application ahct at t~e 
hearing, lncl\,ld.lng in Dakota Access's -exhibits, In accordance with DOT's .PHMSA regulations, and Jn accordance 
with the conditions qf this.permit and the condltfons of this Order at'lcf the.construction permrt,granted .her~in. . ' 

,,_,.. .. __ ,_ ........ · ,t.. ,-·· ..... • .... ~•·· ~ ... , ... ~" ...... , .... 

. ~11 P'a g e: 
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' . 

33. Dakota Access shall require compliance by its shippers with Its crude oil specifications in order to minimize the . ~ 

· patei'ttlal for internal,corrosion. 

34. Dakota Access's obligation for reclamation and maintenance of the right-of-way.shall continue throughout the 
fife of the pipeline. In. its, suhi'ellla~ce and malnt~na~cl!· actlvitles, Dakota Access shall, ~nd shall cause its 
~ntractor to, equip each of.Its vehicles" Including off-road v~hicles, with a hand held fire extinguisher, portable 
compact sh~vei, and co.mmunlcatlon de'!lce such as a cell phone, in areas with cov.erage, ora radio capable of 
a~hievf ng prom.pt co~munr~atlon with emergency services. 

35. Jn accordance with 49 C.F.R. ·195, Dakota Access shall continue:to evaluate and perfor~ ass~ssment activities 
regarding high co.risequence areas. Prior to Dakota Access r:ommencing ~peratlon, all unusuallv sensitive a~eas as 

.. defined bv 49 CFR 195.6 that may.exist, whether. currently marked on DQT's H.CA maps or not, should be 
ide11.tifled and added· ~o the facllitv Re!lponse Plan and Integrity Management Plan. In Its continuing as~essment 
and·evaluatlon of en\)fronmen,ally sensitive and high consequence areas, Dakota Access shall seek out.and 
co.nslder local knowledge, Including the knowledge of the South Dakota·Geologicar Survey, the Department of 
G~me Flsl:l anc;t Parks and local 1.andowners and gpvernrriental officials. · 

36.'Prlor- to putting the Dakota Access Plpeli~e into ope~tlon, Dakota Access shali prepare, file wfth PHMSA~ and 
. implement a facility response plan as required under 49 CFR 194. Dakota,Access shall also prepare and Implement 
a set of written P.foc~du~s for eoriduc~lng normatqpeu.1tions and maintenaa;i~ activities aod handfing abnormal 
operatro:ns aod·eniergenc{es ·a$ required under ~9-CF.R 195.402. Dakota Access shall also prepare and lrriplement a 
wnnen Integrity ml!nagement program.In the manner and at such time as required. under 49 CFR 195.452. 

• .. • • ·J 

At su,:h til'!le as Dakot;t Ac~ss files Its Facility R~sponse Pl3n and .Integrity Management Plan with PHMSA or any 
·other sta~ or fed.era! agency, It shall also tlle such documents' with 'the commfsslon. The Commission's 
cp'nftdent!~I filing rules fou.nd·at ARSD 20:10;01~41 may be Invoked by Dakota''Access with respect to such fllfngs 
. td t~e. same extent· as with all other filings at'the Commission. If lnformatio·n is. filed as "confidential,'' any person 
desiring access to such materials or the Staff or the Commission may Invoke the procedures of ARSD 20:10:01:41 
. through. 20110:01':43. to determine ··whether· such information is entftled to confidential· treatment and what 

. ' ' 

protect:ive provisi(ms. ar"' appropriate. for limlted release of lnformatlqn found to be entitled to conflderit-faJ 
.. ··' "' 

treatment; · 

37. To facilitate periodic ae,rial patrol pipeline leak surveys during operation of the facilitle$: in wetland and 
\ . ' . 

~ ,' 

:: .. 

,! 

': 

., 

,:t 

·.: 

r.lparlan areas, a m~nimum corrfd~r of 3().fee(centered on the pJpellne .centerHrae (15 feet on either side), shall be ,. 
maintained In an herbaceous state. trees wlt,hln the forrldor greater t~iin 15 feet In height may be selectively cut ":: 
:an~·remove~ from the pe.imarient right-of-i..vay, 

v. Envfronm~ntal · 
. . ~· .. 

. ~8,'Except to 'the ,xtent waived 6y the owner or'lessee in writing or to the extent the noise levels already exceed , 
such standard, the noise levels assocrate~ wlth·D~kota Access'i. pump station and other noise-producing fadlltJes · 
will not excee'd the LDN=SSdbA standard at ~he nearest occupied, existing residence, offic~, hotel/motel or non· · 
Industrial business not· owned by Dakota Access. The point of measurement will be within 100 feet of the 

. ~-:,_ .... ,_.:.~.~~: .. ~•~· ,.: ... ·~· ..... ....!;: . :,_;- ...... ' ., •,.,.,... . : .... < .......... • .... : ••••. ~ ,:,· ·, .·:_,. 
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residence or b~slness in· the dlree,tlon of the pump station or faclllty. ·Post-construction operational noise .. :_.,. tL.i 
·auessments will be· completed by an Independent third-party ooise consultant, approved by the Commiss.ion, to :: . ' 
~how .comp!iance· with the noise 

O 

level ·at each pump. stat(on or 'other noise-producing facJllty. The noise !, , 

assessments wlll b.e performed In accordance with ·appllc11ble American National Standards Institute standards. :: \ 
The results of the assessments will be filed with the Commlsslon. In the event that the noise level exceeds the :: · ... 
limit set forth In this condition at any pump station or other noise producing faclllty, Dakota Access sh.all promptly :- = 

implement noise. mitigation measure$':to bring ·the facility into compl_iance with the llmlts ~et f~rth rn this ;t : 
condition ar:id shall·r.~por;t. to the Commission concerning the measures taken and the result$ of post-mitigation. if l : 
assessments_.demonstratlng that the noise !imits have.lief:?n.met. ,: . 

39. At the req
0

uest. of any land~wner or publlc·water suppli/ sy~tentth~t pffers to provide the necessary access to 
Dakota Access over hrsiher property or eas~i-oent(s} to perform the necessary work, Dakota Access shall replace 
at no cost· to such landown·er or publlc water supply svstem, .any· polyethylene water p,iping located withm 500 

.. . ... ' 

•· ! ,: . ' 
:; : 
:: : 

;:_: 

·~ 

' • .' • ' • ' V " • 

.feet of the Project wltH piping that fs resista·nt to permeation ·by BTEX. Dakota Access shall not be required to 
. replace that poruo·n. of any piping th~t passes through or under a basement wall or other wall of a home ot\other 
structure. At least- 45 days prior· ta commencing constnictl6f'J, Dakota Access shall pl.lblfsh a notice in each 

U:: 
· .. · ·_new.spa11er :of seheral. clrcui;1tlon. In ecrch cqunty through ·w.hlch .the Project will be construct~ advising 
. · landowners.and publlc water supply systems of this ccin.ditio.n. . . · 

. 40, DAPL sh.all comply with all appl!~ble state ,and federal'laws .pertaining 'to the prot~ion of sensitive species, 
lndudlng t.he 'Endangered Specles·Act, Migratory Bird Treaty Act, and Bald and Golden· Eagle Protection Act, as 

· well as the Programmatrc Blologica/ Opinion ·for the Issuance· of Selected Nationwide Permits Impacting the 
Topeka Shiner .In Spufh Dakota.:The U.S. Army Corps· of ·Engineers and the U.S. Fish and Wildlife Service will 
det~rrrilne the scop~- of OAPLi~· compliance with such laws and the Biological Opinion. Any correspondence 
received from U.S. Army Corps of Engineers and.the U.S. Ftsh antf Wildlife.Service shalJ also be tiled wlth the 

. .. ·"' 
commission, 

41. D~kotp Access -shall keep a record of drain tile system Information th
0

roughout planning and construction, 
. · including p,re-construction lpcation of drain tiles .. Location Information shall be collected using .a sulr.meter 
· ·accuracy 

0

globai ·p:oslti~ning systen:, where available, or 'where not av.allable by accurately ~oc4menti,:ig the 
.· pipeline station ·numbers of each .exposed drain 'tile. Dakota. Access shall .maintain the drain tile· location 

information and :tlle speclflcatlons ~nd Incorporate It 'into its Facility Response and Integrity Management Plans 
wherie' drains might be expe<:tea to'serve as contaminant conduits In th-e ev~nt of a r~lease. lf drain tile relocation 
Is 'necessary,. Dakota Access shall work dlrectly with the landowner· to determine proper location and slope; The 
location of permanent drain tlles shall.be noted on as-built maps. Qualifled drain tile contractors and or'persons 
shall be emP,loyed to rep!llr, dr.ain tiles-! Da~bta Access shall be responsible for repair.Ing O{ replacing all damaged; 
.an·d disturbed drain tile ,In a· manner-that maintains the full integriM function, and original slope of the drain tile. 
Dakota Aci:e$S $hall be re$ponsibJe for ma'1,lng addltional re~lrs o.r r~Pl.~.c.e.m~nt shqulfl any draJn tile:cease to 

. funttfon properly·because ofthe pipetlne construction or operation. · 

·42, Waterbody crossing methods shall be determined prior·'·to construction •of each particular water body 
_crqsslng, as a b~st. managem.ent practice. The purpos~ of this re~uire~e,nt Is to allow ~e cohstructJon conJrac~or 
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to plan ahead for the' right equipment at the right locations ~nd times, and P,rovfde Dakota .Access's 
· enylronmental Inspectors sufficient time and .ablllt'i to advise the contractor regardrng potential changes to the 

. · · pfaryned crossing method based on field conditions .. 

VJ. Cultural Resources. 
•. ~ 

43. ·oakota Aci:ess .she!I follow the "Unanticipated Discoveries Plan,11 as reviewed and approved by,-the.State 
Historical Preservation Office· {';SHPO"). If during construction, Dakota Access or Its aseryts discover what may be 

. an archaeological resource, cultural resource, historical resource, or·~ravesite, Dakota Access ot Its contractors or 
.: ·. · agents shall immedfa.tely cea$e ~ork'at that portion of the site and follow the "Unanticipated Discoveries Plan.''". 
. . Dakota· Access wilf notify the landowner of any unanticipated dlscover.y. ·If thl! unanticipated discovery ts of such a 

mit~re that ~ materially different ro'ute than that approviad by the Commlsslr;,i:, .Is requfred, Dakota Acee~ shalt 1
, 

ob~ln Comh;lfsslon· approvaffor the new route before proceeding .with any. further construction. Da~ota Access 
~hal!. be res~.onslble for any. cost~ th~t the l~ndowner Is legally oblfg~ted to Jncur as ~ CO!'!Seq_uence of the 
disturbanc::e of a protected cultur.al resource as a result of Dakota Access's construction or maintenance activities . . ~ .. . . . ' . . . .. ; . . ,. : 

· .44, ·oakota Acc;ess shall 'provide and/or wotk with the lead Federal agency to provide data, avoic{ance plans, or 
mitigation pl~M •to the' SHPO that· are agreed to for areas that are subject to Jurisdiction 'under the Natrorial 
Historic Preservation Act. In ~he event arc;haeological resources ar-e· Identified outside of Federal Jurlsdrctlcnal 
ar~as where the National Historic. Preseivatlon Act applies, Dakota Access shal~ provide ·sHPO any' data; 
avoidance; or ·mitigation,. plans that are agreed upon or. approved for release from the' landowners for 

. atc~aeologlcal resources ttiat have the potential.to be or that have been listed as eligible for fisting on the 
National Register of Historic Places. · 

45.=0akot!J Access shall have access to a c~rtlfled lircheolog!~t In o~~r to facilitate the training, Identification, 
ha~dllng, a~d lmpaq mitigation of ary:tieologlcal res9~rces, cuitural resources, historical resources, or·gra)lesltes · 

,'. 
encpuirterec:j·di.lring ~otjstru~lo.n of t~e pipeline. ! 

VII, _En~rce'!1ent an~ Uabillty for D•~se 

: : . . ; 
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46. Dakota ~ccess shah· repair or. replace all property removed or damaged.during all phases of constructio.n and ;: , 
operation ohhe ·proposed jransmisslon facility, Including but not limited to, all fences, gates a~d utlllty, water 

. supply, !rrisatfo11, o·r drairiage syst~ms. Da.kota Acce~s shall compensate the owners for damages, or loss·es that 
cannot be fully remedied.by repair or replacement, such as lost productivity and crop and ·ljvfstoi;k-losses~ loss of 

-J • •• 

, organic certlfication,-or loss o'f.value to a paleontoli>gica I resource damaged bViCOnsfruction or other activities. 
• • .• "! 

47. ·1i:i the ev~nt that !'I person.•s weHiJs contaminated as a result of construction or P.lpellne operation, Dakota 
. Ai;:c~ss sha.11 pay all .costs associated With flndfn·~ and providing a permanent· water supply that is at /eat of sfmilar 

q~ality an~ ·cjuantit,y: and a.nv other related ~amages, Including but not limited to any consequences, medical or 
:otherwise, related.t~ water contami~ation. . .. . ' . • ,, . 

t • • ;.. ... •• .• 

:. · 48. Any damjlge tliat oc~urs as a· result of sol/ disturbance on a person's-property res1.1lting from the constructfon 
. or 9.perat1011s of Da'kota Acces_s shall·be paid for by ~akota Access . 
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49. Dakota Access shall compensate the landowner for crop and pasture loss beyond the scheduled three years., if 
·,It is shown that Dakota Access caused the extended crop or pasture lo~s. 

50. No P.erson will be held responsible for a pipeline leak that occurs as a result of his/her n~rmal farming 
practices over the top of or near the PIP.ellne. · 

51. Dakota -,ccess shall pay.~mmerclally reasonable costs and Indemnify and hold the landowner harmless for 
any loss; damage, claim, or action resulting ftom Dakota Access's use of the easement, Including any resulting 
from any release of regulated substances or from aband,,nment of the facility, except to the extent such loss, 
damage clal,:t>, or action results·from the gross negligen~ or willful miscond Uct!of the landowner or Its agents. 

52. The Co~mlsslon's coritplalnt process as set forth_ In ARSD 20:10:01 shafl be available to l;ndowners, other 
· pe~ons ~ustaining er threat~ned with damage .'i;>r the consequences. of Dakota Access's failure to ablde by the 
conditions of this permlt1 or·o'the.rwise·havhJg st;ndJpg tq ,,btaln enforcement of the conditions of.this Or~erand .. 
Pennlt. 

VIII~ STtPU~TED CONDITIONS WITH Tf'fl: CIT\' OF SIOUX FALLS 
• • ~ l • j • 'f O I~ • 

. 53. Th~ portion of ihe Dakota Access pipelln~ to be Installed parall~l to the west side of_the Landfill1 ~$ presently 
· P,ropose-d, wouid l;le subject.to the standard conditions lms:,osed by the CommlssJon (Including the conditions set 
· -fort.h In the Mahmoud Rebuttal testimony), e>ecep.t as specifically noted herein, and Is also subJec:t:to the following; 

cond>tlons. · ;· · · · · · · :· 
• . ~ • b • 

s4. D~~ota Ace,esirpipeline in~all;itlon must be undertake.n safe!v at appropriate depths and locatipns. relative to 
the 'existing.a~d future l,andfiJI f~iitur~s ·and fixtures, so nelthet the Installation nQr the malntenan(e permanently 
~amages L,anclflJI property. tJr temporarily dan:,ages .tandflll proper,ty beyond that authorized by the City in 
easement(s}: -. ·. 

• ' I 

· 55, Dakota Access may not install or maintain Its plpelrne In such a way as to obstruct or Impede Landfili w~rkers · 
. or customers from entering and using the Landflll'for dh;posal of solid waste, unless speclflcally authorized by the ' 

.. City-. 

55, Dakota Access Js responslb_le for locating an~ avoiding or protecting the ~ndfill monitoring well and ~s 
plpeiine during constructJqn, lncltitflng'contactlng One-Call. • ·· : . . . . 

• .. 1 • ' ,. ~ 

57, Before commenci.rig ariy co·nstr.uctlon ~n the L:ar:idflll propeity, Dakota Acce;s ~ust place barricades so as to 
protect against damage or'l~trusfon .lr.ito th'e Immediate area of the Sioux Fall~ groundwat~ 111onitor1ng well 

. located near .the north.west' corner of the .Landfill. Dako.ta Atcess must nialntall'! the barricades throughout 
· .. constru~on·. If the Landfill monitO(lng well ls damaged·by Dakota Access at any time, Dakota PJ;cess must pa,y for 
. any repair or replacement and must cooperate. with. Sioux Falls and regulatory authorfties regarding any 
· additional sampling and testing of ground~ater tha·t may be required in the Interim. . · · ·· · ·· 

. ~ . . . . . . . . .. 

58. If petroleum Is Identified in the ·Landfill monitoring well In the north:West comer ~f the Landfill property at any 
tirhe following lnstallatJon a'nd the Jnltlal use of ttie plpellne, ·then Dakota ·Access must cooperate'wJth sroux·Falls 
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and regul~t~ry authorities' reg~rdlng additional testing. If.th~ City undertakes further testing to ·determi~e ,the 
so,.,rce of the petroleum 'or ·oll and the tests show the petroleum or oil Is attributable to the Dakota Access 
pipeline, Dakota Access pipe.line will reimburse the City frirthia testing.that the City has undertaken in that.regard. 
If the DENA requlres· addlt!onal gro~ndwater monltorlnig wells to :detect and monitor the extent of Dakota 
Access's contribution to petroleum at this site, D.akpta Access ·will pay the costs of installing such additional 
monltorJng wells, FLir.ther, If petroleum from the. Dakota Access pipeline infiltrates the landfill monitoring well 
s·uc:h that th~ lancfflll monitoring well malfuncti~hs or can ·no longer be reliably used as part ,of the Landfill 
leachate .detection system, Dakota Access .wlll pay for repair.or replacement of the groundwater monitoring well " 
as re(;omm,.naed ,by the ()EN~. The City is nt>t obllgated ·to undertake any testing or other reguJatoiy : 

· · .·· requirements toat are properly the responslblllty of Dakota Access. . 
' ., 

,59, Dakota ·Access and its cont~ctor(s) ~ust follow all applicable safety regul~tlons during Installation and 
operation of the pipe1Jne. 
. ,' ' .; 

(:iO, If Dakota Ac<;ess disturbs ,any soil or vegetation on ·the Landfill pra,perty, it is responsfble for all ·costs in 
restoring .su~h. areas to pre-~lsturbanc~ level. 

. . . 
61.' Daleo~ Access.shall no~, ex~ept as etlierwlse agreed -upon by the parties (e.g., condition 62), park, store, drive 

-.on,·.or use trucks or othenonstructiqn-equipment rn any way on the surface allove the Landfill gas pipeline and 
· shall not disturb any v~lves or other· 11ppurtenances ft>r the Landfill gas· pipeline, expressly authorized by Sfoux 
· Falls. · · • 

,. 
· 62. Dakqta. ~ccess. may place spoils on the surface of th~

1 
iil!")Und above the landfill gas pipeline during 

construct)oo; .but must remove the spoils ui;ion installation and .completion; of the pipeline. Such storage and use 
of the surface Includes drlli!pg acres~ and.on the surface above the Landfill gas P.lpellne, but such, use Is (a} llmlted 
to .pic.kup_s; skfd ste~rs, ·and .Slmllar light eq_uipment as the landfill gaS:plpellne lfes a.long the west sfde of the 
lar.i~fill, and (b) as agreed by the Landflli. Msnlilger for the area· where t~ Dakota Acce~s· pipeline wlll cross under 
the City's 't..andfilt'gas pipeflrie'. Dakota· A~cess,shall take all neeessary precauti~ns when working on top ofor 
'crossing the landfill gas pipeline. ~; 

, 63. Although 49 CF.R Part 19~ r~qufres oll, plpe/ln~s to -be installed at least '30 inches bel9w the surface In ar~as . 
absent solid ~oc;k, Dakota Access has agreed to install its pipeline with the top at least four feet below the surfac~ 

I ,t ~: 

Qr as agr~ed ~pon in the easement co.ndltionS. 
. . ' 

64.·Dakota' Aec'ess'wm cross·the ·city's Landfill gas pipeline ontne,south sld1t"of258th street near'the Landflfl. The 
Dak.ota Access plpellne must be Installed under the Landfill gas•plpellne at the pr~posed Intersection with at feast 
two feet of clearance b~tween the Landt.tit ga·s plpellne and the Dakota Access plpelfrre, At this loc;atjon, D!lkota 
Access Is alto.wed to. cross the plpelfne with Its equipment and wm employ necessary protection·techniques to . . . 

. avoid impacts to the landflJl.gas pipell.n~, as agreed ~pon by the Landfill manager. 
•. . . . ·'· 

. 65. Dakota· Access must instalr'it~ pipeline at suffi'clent depth (to be detennlned ancf agr~ed upon b~fore' . . 
·· construction) .from the surflice at three agreed upon· locations tti a.llow for haul roa~s/util~. corridors to be 
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aesfgned' and designated by the City, with th~ precise lo cations to be designated by the City prior to the beginning 
'of Dakota Access c~nstructlon. . .•. . .• ~ .. 

. · 66. Oakot- Access must pay al.I costs associated wlth,lnstalllng or maintaining the plpettne so as to maintain the 
clearanc~s· between tbe Dakota Access plpelir.ie and other structures owned or operated bV the Landtlll or City of 

.. Siou>< Falls, as req1,1Jred by t~fs ~ennlt. ; 

· 67. The Dakota kc·ess plpellne must· maintain the above· stated clearances from the gas -plpellne and haui 
.road/utility corridor during. the life ~f. thrs permft, regardless of any aiteratlon~ repair, and r!i!placement of t~e 
Dakota Access pfpellne, or sections thereof, except as expressiy authorized by the Commission.. . . . . . . . . ' . ~,'. 

Ga. in~ fence~ remove~ by :Dakoti. ~a;~s on th/Landf)II. property must be replaced or .:e1ocated at Dakota 
~ccess's cost. 

. . ' 
· .69.: Dakota ·Access is responsible for the operation, repair, main'ienance, replacement, or removal of'lts oil 
. pfpellne and associated appurtenan~s at no cost to th~ City of Sioux Falls. 

,• 

70. Th~ Conditions set forth·hereln are bindins on all officers, agents, employees, as.signs, lessees, and sucte~sors 
if) inte~est.ofbakota Ac~ess. . " . ' . 

__...:., .:,~ ~\•~IIJ, 1••••1• ~·,~••••\ .. 4t<~"" I 

·111P·'.age 

'' 

... .. .. • ·t .• 1~ ,· .,. 

•' 

.• 

..... 

.. 
1 

. : ; 

.. · . 

.: . : 

: '. 
'i .. 

., 

•< 

;; : : 

·: .. ' 

:! 

.• 

:.~ : . 

: . ~ 

iµ 
• i 

. : 




