BEFORE THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF SOUTH DAKOTA

IN THE MATTER OF: Docket HP 14-001

STATEMENT AND OBJECTIONS
ON BEHALF OF INTERTRIBAL
COUP REGARDING SUBMISSION
OF WRITTEN TESTIMONY

PETITION OF TRANSCANADA
KEYSTONE PIPELINE, LP FOR ORDER
ACCEPTING CERTIFICATION OF
PERMIT ISSUED IN DOCKET HP09-001
TO CONSTRUCT THE KEYSTONE XL
PIPELINE
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Comes now the Intertribal Council On Utility Policy (COUP), by and
through counsel, hereby joins with Dakota Rural Action in submitting the
following statement and objections concerning the South Dakota Public Utilities
Commission’s (“Commission”) Order Granting Motion to Define Issues and

Setting Procedural Schedule dated December 17, 2014 (the “Scheduling Order”).

Witnesses for Intertribal COUP
This statement and the objections contained herein are applicable to the
following witnesses Intertribal COUP has previously disclosed to TransCanada
Keystone Pipeline, LP (“TransCanada”), namely: Dr. George Seiestad, Dr.

Robert Oglesby and Dr. James Hansen.

Objections to Requirement for Submission of Written Testimony
Over the objections of several interveners in this proceeding, the
Commission complied with TransCanada’s request to adopt a highly-accelerated

schedule for these proceedings and issued the present Scheduling Order.



Despite motions filed by the intervening Rosebud and Standing Rock Sioux
Tribes to amend the Scheduling Order to allow time for meaningful discovery
and, thereby, procedural and substantive due process to all the interveners, on
March 31, 2015 the Commission again, with a minor exception of a few extra
days only for Rosebud, complied with TransCanada’s desire to maintain the
schedule set forth in the Scheduling Order.

Intertribal COUP supports and joins Dakota Rural Action in objecting to
the Commission’s requirement that parties submit and serve pre-filed direct
testimony by April 2, 2015, because this requirement exceeds the Commission’s
statutory authority. The PUC’s authority for requiring the submission of written
testimony is found in Section 20:10:01:22.06 of the Commission’s Regulations,
which provides that:

“When ordered by the commission in a particular proceeding, testimony
and exhibits shall be prepared in written form, filed with the commission,
and served on all parties prior to the commencement of hearing on such
dates as the commission prescribes by order. The front page of all prefiled
testimony shall show the docket number, docket name, and name of the

witness.”

This regulation, adopted pursuant to authority granted to the Commission under
SDCL §49-1-11, states in relevant part that:

“The Public Utilities Commission may promulgate rules pursuant to
chapter 1-26 concerning: ... (4) Regulation of proceedings before the
commission, including forms, notices, applications, pleadings, orders to
show cause and the service thereof, all of which shall conform to those

used in South Dakota courts; ...” (emphasis added).



As Dakota Rural Action noted in its April 2, 2015 submission, the South
Dakota Rules of Civil Procedure provides no basis for requiring a party to submit
written testimony of withesses in advance of a hearing, citing SDCL §15-6-43(a)
which explicitly provides that “[i]n all trials the testimony of witnesses shall be
taken orally in open court, unless otherwise provided by this chapter or by the
South Dakota Rules of Evidence.” In analyzing statutory language for legislative
intent, the South Dakota Supreme Court adheres to two primary rules of statutory
construction. “The first rule is that the language expressed in the statute is the
paramount consideration. The second rule is that if the words and phrases in the
statute have plain meaning and effect, we should simply declare their meaning
and not resort to statutory construction. When we must, however, resort to
statutory construction, the intent of the legislature is derived from the plain,
ordinary and popular meaning of statutory language.” R.B.O. v. Congregation of
Priests of Sacred Heatrt, Inc., 806 N.W.2d 907, 914 (S.D. 2011), citing State Auto
Insurance Cos. v. B.N.C., 702 N.W.2d 379, 386 (S.D. 2005).

Here, the plain meaning of the applicable statutes is clear. Intertribal
COUP agrees with the DRA in maintaining that the Rules of Civil Procedure
clearly do not provide for submission of pre-filed written testimony, SDCL §15-6-
43(a) requires oral testimony, and the Commission’s enabling statute, at SDCL
§49-1-11, requires that its rules of procedure conform to those used in South
Dakota’s courts. COUP joins in the assertion that, to the extent that the
Commission seeks to require interveners to submit written testimony of

witnesses, the Commission has exceeded its statutory authority.



Scope of Intended Witness Testimony

Maintaining our foregoing objection, Intertribal COUP intends to call three
witnesses to testify with respect to three aspects of climate change. First, DRA
intends to call witnesses to testify as to TransCanada’s failure to comply with
conditions previously imposed by the Commission in connection with
TransCanada’s construction of the original XL Pipeline through South Dakota.
TransCanada’s non-compliance with the Commission’s conditions set for that
project relate principally to TransCanada’s failure to meet its obligations with
respect to reclamation of land damaged during the course of pipeline
construction. This evidence is relevant because it demonstrates TransCanada’s
unwillingness or inability to comply with Amended Conditions 13, 15, 16, 26, and
27 of the Amended Final Decision and Order in HP 09-001.

The proposed TransCanada Keystone XL pipeline has been designed to
carry Tar Sands from Alberta to Texas, through Montana, South Dakota and
Nebraska, and the SD PUC Permit of 2010 was issued with little or no concern
with regards to its impact of accelerating the progression and impacts on the
changing of our climate globally or along the project route, or of a changing
climate on its route and operation. Over the last four years there have indeed
been significant changes nationally and globally in our greater appreciation for
the need of pipeline safety, of the growing scarcity of water resources over the
next century and of our awareness of the threats of climate change holds for the
region, such as to warrant far greater appreciation and consideration by the PUC

to these concerns than was given in the 2009-2010 permit proceeding.



Pursuant to the Commission’s Order Granting Motion to Define Issues and
Setting Procedural Schedule, Petitioner ICOUP, offers the following direct
testimony of:

Dr. George A. Seielstad is the former Director of the Northern Great Plains
Center for People and the Environment at the University of North Dakota will
testify on the realities of climate change in this region of South Dakota and
potential impacts of that spills and leaks from this project may have on the
already scarce ground and surface water resources, especially in West River,
SD, from pipeline leaks and spills;

Dr. Robert J. (Bob) Oglesby is a professor of climate modeling in the
School of Natural Resources with a joint appointment in the Department of Earth
& Atmospheric Sciences, at the University of Nebraska at Lincoln, will testify on
the nature of the natural variation in regional climate over past centuries and
millennia in the region and what the future is likely to hold with regard to our
changing climate; and,

Dr. James Hansen, formerly Director of the NASA Goddard Institute for
Space Studies, is an Adjunct Professor at Columbia University’s Earth Institute,
where he directs a program in Climate Science, Awareness and Solutions, and
will testify on the potential impact of the Tar Sands development to the planet’'s
narrowing atmospheric carbon budget; and the ‘changes in the level and

significance our national understanding’ of climate change in the past four years.



No Waiver by Intertribal COUP

In submitting the names of Intertribal COUP’s witnesses and the scope of
their testimony, COUP does not waive any of the foregoing objections raised. Nor
does COUP waive its objections by virtue of submitting pre-filed written testimony
with respect to any other witness. Intertribal COUP supports and joins Dakota
Rural Action’s suggestion of setting an explicit date of April 21, 2015, for the
submission of witness and exhibit lists, as the Commission itself left open the
possibility that parties may name additional witnesses as of the April 21, 2015
date. Intertribal COUP reserves the right to name additional witnesses up to and
including that date.
Submitted this 2nd day of April 2015

Respectfully submitted,
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Robert P. Gough, SD SB# 620

Secretary of, and Attorney for,

Intertribal Council On Utility Policy (COUP)
P.O. 25, Rosebud, SD 57570
605-441-8316

BobGough@Intertribal COUP.org

CERTIFICATION OF SERVICE

|, Robert Gough, hereby certify that on the 2nd day of April, 2015, | sent
by United States first-class mail, postage prepaid, or e-mail transmission, a true
and correct copy of the STATEMENT AND OBJECTIONS ON BEHALF OF
INTERTRIBAL COUP REGARDING SUBMISSION OF WRITTEN TESTIMONY,
to the following:
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500 E. Capitol Ave.
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Staff Analyst

South Dakota Public Utilities Commission
500 E. Capitol Ave.
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Bill G. Taylor

Woods, Fuller, Shultz and Smith P.C.

PO Box 5027

Sioux Falls, SD 57117
bill.taylor@woodsfuller.com

Attorney for TransCanada Keystone Pipeline, LP

John H. Harter
28125 307th Ave. Winner, SD 57580
johnharter11@yahoo.com

Tony Rogers

Rosebud Sioux Tribe - Tribal Utility Commission
153 S. Main St.

Mission, SD 57555
tuc@rosebudsiouxtribe-nsn.gov

Jane Kleeb

Bold Nebraska

1010 N. Denver Ave.
Hastings, NE 68901
jane@boldnebraska.org

Benjamin D. Gotschall Bold Nebraska
6505 W. Davey Rd.

Raymond, NE 68428
ben@boldnebraska.org

Cindy Myers, R.N.

PO Box 104

Stuart, NE 68780
csmyers77@hotmail.com

Lewis GrassRope

PO Box 61

Lower Brule, SD 57548
wisestar8@msn.com

Bruce Ellison

518 61" Street #6

Rapid City, South Dakota 57701
bellidlaw@aol.com

and

Robin S. Martinez, MO #36557/KS

#23816 616 West 261" Street
Kansas City, Missouri 64108
robin.martinez@martinezlaw.net
Attorneys for Dakota Rural Action




Robert G. Allpress

46165 Badger Rd.

Naper, NE 68755
bobandnan2008@hotmail.com

Louis T. Genung

902 E. 7th St.

Hastings, NE 68901
tg64152@windstream.net

Nancy Hilding

6300 W. Elm

Black Hawk, SD 57718
nhilshat@rapidnet.com

Bruce & RoxAnn Boettcher
Boettcher Organics

86061 Edgewater Ave.

Bassett, NE 68714
boettcherann@abbnebraska.com

Cyril Scott, President

Rosebud Sioux Tribe

PO Box 430 Rosebud, SD 57570
cscott@gwtc.net

Byron T. Steskal & Diana L. Steskal
707 E. 2nd St.

Stuart NE 68780
prairierose@nntc.net

Arthur R. Tanderup 52343 857th Rd.
Neligh, NE 68756
atanderu@gmail.com

Carolyn P. Smith

305 N. 3rd St.

Plainview, NE 68769
peachie_1234@yahoo.com

Jeff Jensen
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Newell, SD 57760
jensen@sdplains.com

Peter Capossela, P.C.

Attorney at Law

PO Box 10643
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Gary F. Dorr 27853 292nd
Winner, SD 57580
gfdorr@gmail.com

Wrexie Lainson Bardaglio 9748 Arden Rd.
Trumansburg, NY 14886
wrexie.bardaglio@gmail.com

Eric Antoine, Attorney
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Rosebud, SD 57570
ejantoine@hotmail.com
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PO Box 658

Rosebud, SD 57570

wopila@gwtc.net paula.antoine@rosebudsiouxtribe-nsn.gov

Kevin C. Keckler, Chairman
Cheyenne River Sioux Tribe
PO Box 590

Eagle Butte, SD 57625
kevinckeckler@yahoo.com

Debbie J. Trapp 24952 US HWY 14 Midland, SD 57552 mtdt@goldenwest.net
Joye Braun

PO Box 484

Eagle Butte, SD 57625 jmbraun57625@gmail.com

Thomasina Real Bird

Fredericks Peebles & Morgan LLP 1900 Plaza Dr.
Louisville, CO 80027 trealbird@ndnlaw.com
Attorney for Yankton Sioux Tribe

Douglas Hayes

Sierra Club

Ste. 102W

1650 38th St.

Boulder, CO 80301 doug.hayes@sierraclub.org

Tom BK Goldtooth
Indigenous Environmental Network (IEN) PO Box 485
Bemidji, MN 56619

ien@igc.org

Chris Hesla

South Dakota Wildlife Federation PO Box 7075
Pierre, SD 57501

sdwf@mncomm.com



Amy Schaffer

PO Box 114

Louisville, NE 68037
amyannschaffer@gmail.com

Gena M. Parkhurst
2825 Minnewasta Place
Rapid City, SD 57702
gmp66@hotmail.com

Robert Flying Hawk, Chairman
Yankton Sioux Tribe

PO Box 1153

Wagner, SD 57380
Robertflyinghawk@gmail.com

Chastity Jewett
1321 Woodridge Dr. Rapid City, SD 57701
chasjewett@gmail.com

Duncan Meisel 350.org
20 Jay St. #1010
Brooklyn, NY 11201
duncan@350.org

Dallas Goldtooth

38371 Res. HWY 1

Morton, MN 56270
goldtoothdallas@gmail.com

Terry & Cheryl Frisch 47591 875th Rd.
Atkinson, NE 68713
tcfrisch@qg.com

Tracey Zephier

Fredericks Peebles & Morgan LLP

910 5th Street, Suite 104

Rapid City, SD 57701
tzephier@ndnlaw.com

Attorney for Cheyenne River Sioux Tribe

Ms. Mary Turgeon Wynne, Esq.

Rosebud Sioux Tribe - Tribal Utility Commission
153 S. Main St

Mission, SD 57555
tuc@rosebudsiouxtribe-nsn.gov

Matthew L. Rappold



Rappold Law Office 816 Sixth Street

PO Box 873

Rapid City, SD 57709
Matt.rappold01@gmail.com

Attorney for Rosebud Sioux Tribe, Intervenor

And on or about April 2, 2015, a true and accurate copy of the foregoing was mailed via
U.S. Mail, first class postage prepaid, to the following:

Jerry Jones
22584 US HWY 14
Midland SD 57552

Bonny Kilmurry
47798 888 Rd.
Atkinson, NE 68713

Ronald Fees
17401 Fox Ridge Rd.
Opal, SD 57758

Elizabeth Lone Eagle
PO Box 160
Howes, SD 57748

Dated this 2nd Day of April, 2015.
Respectfully submitted,

Robert P. Gough, SD SB# 620
Secretary of, and Attorney for,
Intertribal Council On Utility Policy
P.O. 25, Rosebud, SD 57570
605-441-8316
BobGough@Intertribal COUP.org



