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BEFORE THE PUBLIC UTILITIES COMMISSION  

OF THE STATE OF SOUTH DAKOTA 

 

IN THE MATTER OF TRANSCANADA     

KEYSTONE PIPELINE, LP      

FOR ORDER ACCEPTING CERTIFICATION   

OF PERMIT ISSUED IN DOCKET HP09-001  

TO CONSTRUCT THE KEYSTONE XL    

PIPELINE 

 

ROSEBUD SIOUX TRIBE’S  

RESPONSE TO KEYSTONE’S 

MOTION TO EXCLUDE 

TESTIMONY OF RICHARD 

KUPREWICZ 

 

HP14-001 

 

The Rosebud Sioux Tribe, by and through counsel, requests that the PUC deny 

Keystone’s Motion to Exclude Testimony of Richard Kuprewicz.  In support therein Rosebud 

submits the following response in support:  

 

Introduction  

 

The Rosebud Sioux Tribe filed the direct testimony, report and resume of one of its 

expert witnesses, Richard Kuprewicz, on April 24, 2015.  The direct testimony, report and 

resume of the witness are attached hereto as Exhibit 1, 2 and 3 respectively and are incorporated 

by reference herein as if reiterated in full.  Keystone moves to exclude most of Kuprewicz’s 

report.  The Kuprewicz findings directly relate to three of four elements of proof under SDCL 

49-41 B-22, which is part of the PUC’s jurisdiction and which the PUC has the authority to 

consider. 

Keystone relies on three bases of law to support its motion.  Keystone alleges that the 

subjects in the Kuprewicz report are either (1) preempted by federal law, (2) are within the 

exclusive jurisdiction of the Pipeline Hazardous Materials Safety Administration (PHMSA), and 

(3) are statutorily beyond the scope of the PUC’s jurisdiction.  The arguments are spurious and 

PHMSA itself has already rejected similar arguments.  In May 2014, PHMSA explicitly 
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informed TransCanada that (i) federal law recognizes the right of states to adopt federal safety 

standards and to inspect, regulate and take enforcement action against the operators of pipelines 

within their borders; and that (ii) no federal agency has the power to determine the siting of oil 

pipelines and therefore this responsibility rests largely with the individual states.  Furthermore, 

as will be discussed below, the Kuprewicz report is directly relevant to a meaningful evaluation 

of the key elements of proof that the PUC considers based on SDCL 49-41B-22. Keystone’s 

motion to exclude testimony is therefore baseless and without merit and should be denied 

accordingly.  

Each theory used to support Keystone’s motion will be identified and addressed in turn.  

This will be followed by an examination of the proper basis that the PUC should consider in 

determining the admissibility of expert testimony.  In considering the motion, it is of particular 

importance for the PUC to examine some of the existing permit conditions, particularly that of 

Amended Permit Condition 1.   

The existing permit rests on the finding that Keystone can satisfy the requirements of 

SDCL 49-41B-22 “Applicant's burden of proof” if they operate and construct the pipeline.  

Throughout these proceedings compliance with SDCL 49-41B-22 is a continuing obligation.    

The applicant has the burden of proof to establish that: 

             (1)      The proposed facility will comply with all applicable laws and rules; 

             (2)      The facility will not pose a threat of serious injury to the environment nor to the 

social and economic condition of inhabitants or expected inhabitants in the siting area; 

             (3)      The facility will not substantially impair the health, safety or welfare of the 

inhabitants; and 
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             (4)      The facility will not unduly interfere with the orderly development of the region 

with due consideration having been given the views of governing bodies of affected local units 

of government. 

The findings of the Kuprewicz report directly relate to three of four elements of proof 

((2), (3) and (4)) under SDCL 49-41 B-22, which is part of the PUC’s jurisdiction. The 

Kuprewicz report is admissible since it is directly relevant to a meaningful evaluation of the key 

elements of proof that the PUC considers in its decision making process. 

With respect to the first element of proof (1), in issuing the current permit for the facility 

and in order to comply with the requirements of SDCL49-41B-22, Amended Permit Condition 1 

requires Keystone to comply with all applicable laws and regulations in its construction, and 

operation of the Project.  Amended Condition 1 specifically includes, among other requirements, 

compliance with “other various pipeline safety statutes currently codified at 49 USC 60101 et 

sec., (collectively the Pipeline Safety Act) and Department of Transportation regulations 

implementing the PSA, particularly 49 CFR Parts 194 and 195.”  These are areas that originate 

beyond the jurisdiction of the PUC and regulated (but not preempted) in South Dakota 

exclusively by the PHMSA.  The current permit conditions require Keystone to comply with 

requirements that are beyond the regulatory jurisdiction of the PUC.  

Preemption is not a new legal theory advanced by Keystone as evidenced by the May 28, 

2014 letter from the U.S. Department of Transportation, Pipeline and Hazardous Materials 

Safety Administration addressed to Mr. Russell K. Girling, President of TransCanada 

Corporation.  This letter is attached hereto as RST Exhibit 4, the contents of which are 

incorporated by reference as if reiterated in full herein.  PHMSA’s clarification to TransCanada’s 

CEO in this letter is again directly applicable to Keystone’s motion to exclude the testimony of 



4 
 

Richard Kuprewicz. Indeed, PHMSA’s own words soundly refute Keystone’s allegations that the 

subjects in the Kuprewicz report are either (1) preempted by federal law, (2) are within the 

exclusive jurisdiction of the Pipeline Hazardous Materials Safety Administration (PHMSA), or 

(3) are statutorily beyond the scope of the PUC’s jurisdiction. 

In response to numerous inquiries that PHMSA had received regarding the rights of state 

and local governments to affect the siting, design, construction operation and maintenance of 

interstate hazardous liquid pipelines, in connection with TransCanada’s Keystone XL Pipeline, 

PHMSA sent the May 28, 2014 letter to TransCanada.  In this letter, PHMSA explicitly informs 

TransCanada that no federal agency has the power to determine the siting of oil pipelines and 

therefore the responsibility rests largely with the individual states. 

  

As you know, Congress has invested the U.S. Department of Transportation (DOT) with 

the authority to regulate the design, construction, operation and maintenance of gas and 

hazardous liquid (primarily oil) pipelines and to protect life, property and the 

environment from hazards associated with pipeline operations. While the Federal Energy 

Regulatory Commission (FERC) has exclusive authority to regulate the siting of 

interstate gas transmission pipelines, no federal agency has the power to determine the 

siting of oil pipelines. Therefore, the responsibility for siting new interstate oil 

pipelines such as Keystone XL rests largely with the individual states through which 

the lines will operate and is governed by state law. (RST Exhibit 4 at page 2, emphasis 

added) 

  

The PHMSA letter further emphasized that the “message being conveyed by PHMSA 

that all three levels of government – federal, state and local – play an important role in ensuring 

that the Nation’s pipeline system operates safely and efficiently to supply vital energy for the 

American economy.”  (RST Exhibit 4 at page 1.)   PHMSA went on to clarify the role of state 

pipeline regulators, the role of local governments and the role of PHMSA as it relates to the 

operation of interstate hazardous liquid pipelines.   
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PHMSA explained that Congress had vested the U.S. Department of Transportation with 

the authority to regulate the design, construction, operation and maintenance of gas and 

hazardous liquid (primarily oil) pipelines and to protect life, property and the environment from 

hazardous associated with pipeline operations.”  (RST Exhibit 4 at page 2)       

As Exhibit 4 explains, the existing regulatory scheme and federal pipeline safety laws, 

require PHMSA to be the federal agency responsible for carrying out the nationwide program 

that regulates most of the oil and gas pipelines in the United States.  The standards for pipeline 

safety, design, construction operation and maintenance are found in 49 C.F.R. Parts 190-199 as 

the PUC is aware.  Exhibit 4 goes on to explain the role of State pipeline regulators to 

TransCanada by stating that “[f]ederal law recognizes the right of states to adopt federal safety 

standards and to inspect, regulate and take enforcement action against the operators of pipelines 

within their borders.”  (RST Exhibit 4 at page 2)   PHMSA also acknowledges that this includes 

the recognition that states have the right to impose safety standards that are more stringent than 

the federal minimum requirements, so long as the two sets of regulations are compatible.    

According to the PHMSA letter, “[f]ederal preemption of pipeline safety means that neither state 

nor local governments have any independent authority to regulate pipeline safety,” with each 

deriving “any such authority from federal law.”  (RST Exhibit 4 at page 2)   

Lastly, regarding the role of local governments, PHMSA in RST Exhibit 4 acknowledges 

the role the local governments play in pipeline safety.  Regarding preemption, PHMSA 

explained to Keystone that there is nothing in federal law that infringes on the rights of local 

governments to regulate traditional land use and property development in the vicinity of 

pipelines, “so long as local officials do not attempt to regulate the field of pipeline safety that is 

preempted by federal law.”  (RST Exhibit 4 at page 2).       
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1.  The PUC is preempted by Federal Law 

 

 

Keystone first asserts that the offered testimony should be excluded because the subject 

matter of Kuprewicz’s testimony is preempted by federal law, particularly the Pipeline Safety 

Act 49 USC 60101-60140 (herein after PSA) and its implementing regulations found at 49 CFR 

parts 194 and 195.  It is without question that the PSA, as amended, applies to the proceedings 

currently before the PUC.  Keystone’s motion to exclude at page 2 states that the PSA applies to 

the current proceeding and Rosebud agrees with that assertion.  Although Rosebud concludes 

that preemption is not relevant to this PUC proceeding or the matter presently before it, a more 

detailed response is nonetheless provided.  

The PSA regulates “to provide adequate protection against risks to life and property 

posed by pipeline transportation and pipeline facilities by improving the regulatory and 

enforcement authority of the Secretary of Transportation.”  Olympic Pipeline Co. vs. City of 

Seattle, 437 F. 3d 872 (9
th

 Cir. 2006).  Additionally, the PSA provides a manner in which “a 

national liquid pipeline safety program with nationally uniform minimum standards and with 

enforcement administered through a Federal-State partnership, citing 49 C.F.R. part 195, appx. 

A.”  City of Seattle at 878. 

The PSA addresses both inter and intra state liquid hazardous materials (oil pipelines) 

transportation facilities.  Regarding interstate pipelines the PSA provides that “state and local 

authorities generally may not adopt or continue in force safety standards for interstate pipeline 

facilities or interstate pipeline transportation.”  49 U.S.C. 60104 (c).  Concerning safety 

regulations regarding intrastate pipelines, the PSA provides that a state enforcement agency that 

“has submitted a current certification under section 60105 (a) of this title may adopt additional or 

https://www.law.cornell.edu/uscode/text/49/60105
https://www.law.cornell.edu/uscode/text/49/usc_sec_49_00060105----000-#a
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more stringent safety standards for intrastate pipeline facilities and intrastate pipeline 

transportation only if those standards are compatible with the minimum standards prescribed 

under this chapter.”  49 U.S.C. 60104 (c). 

The law provides two exceptions to the prohibition regarding intrastate pipelines.  First, 

where a state has entered into a pipeline safety agreement for the DOT, the state may participate 

in the oversight of interstate pipeline facilities.  Secondly, the DOT may designate an agent with 

authority to participate in the oversight process.  The law regarding intrastate pipelines for 

design, construction and operation is preempted, with two exceptions that provide for state 

participation in the oversight and operations of interstate pipelines.  Regarding intrastate 

pipelines, the PSA provides at 49 U.S.C. 60104(c) that states may, through an annual 

certification process pursuant to section 60105, regulate and impose safety standards that exceed 

the minimum requirements of federal law if they have applied for and are approved for the 

certification process from 60105 and the standards are compatible with federal minimum 

standards.        

The simple statement made by Keystone, that a state is preempted by the PSA, without a 

full and complete explanation, is an incorrect assertion of law in this matter.  The assertion is an 

incorrect interpretation of federal preemption, particularly as it relates to matters of pipeline 

safety and the application of the overall regulatory scheme regarding the transportation of liquid 

fuels through the lands of the United States and its States.  A preemption analysis would be 

appropriate if the PUC were attempting to enforce, or require compliance with pipeline safety 

standards that were conflicting with the PSA.   This is not such a case.  There are three ways in 

which state laws could be preempted by federal law.  Generally speaking, state law will be 
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preempted by federal law when state law (or local land use ordinances) conflicts with or 

frustrates federal law.     

“It is familiar doctrine that there are three primary ways that federal law may preempt 

state law.”    Northern Nat’l Gas Co. v. Iowa Utilities Board, 377 F.3d 817, 824 (8
th

 Circuit 

2004).  “First, state law is preempted where Congress has expressly stated that it intends to 

prohibit state regulation in an area.”  Lorillard Tobacco Co. v. Reilly, 533 U.S. 525, 541, 121 

S.Ct. 2404, 150 L.Ed.2d 532 (2001).  Second, Congress may implicitly preempt state regulation 

of an area through occupation of a field. Id.  A field is occupied when the federal regulatory 

scheme is "so pervasive as to make reasonable the inference that Congress left no room for the 

States to supplement it." Rice v. Santa Fe Elevator Corp., 331 U.S. 218, 230, 67 S.Ct. 1146, 91 

L.Ed. 1447 (1947).  Finally, even if Congress has not completely precluded the ability of States 

to regulate in a field, state regulations are preempted to the extent they conflict with federal law. 

Silkwood v. Kerr-McGee Corp., 464 U.S. 238, 248, 104 S.Ct. 615, 78 L.Ed.2d 443 (1984).  Such 

a conflict will be found "when it is impossible to comply with both state and federal law, or 

where the state law stands as an obstacle to the accomplishment of the full purposes and 

objectives of Congress." Id. (citations omitted).”  Quoting in its entirety from Northern Nat’l Gas 

Co. v. Iowa Utilities Board, 377 F.3d 817, 821 (8
th

 Circuit 2004). 

Conveniently in its motion, Keystone leaves out the preceding section of 49 U.S. C. 

60104 (c) which states that “[a] State authority that has submitted a current certification under 

section 60105 (a) of this title may adopt additional or more stringent safety standards for 

intrastate pipeline facilities and intrastate pipeline transportation only if those standards are 

compatible with the minimum standards prescribed under this chapter.”   49 U.S.C.  60104 (c). 

Although this is not a case involving an intrastate pipeline, it is included as an example that the 

http://openjurist.org/533/us/525
http://openjurist.org/331/us/218
http://openjurist.org/464/us/238
https://www.law.cornell.edu/uscode/text/49/60105
https://www.law.cornell.edu/uscode/text/49/usc_sec_49_00060105----000-#a


9 
 

PSA does not completely preempt pipeline safety.  There is nothing in the record that the State of 

South Dakota, the PUC or any local government has taken any action to enact or enforce pipeline 

safety standards that are in excess of the minimum federal standards embodied in the Pipeline 

Safety Act and 49 CFR 194 and 195.   

This is not a case concerning preemption of state authority under the PSA, rather it is a 

case to determine if the facts underlying the conditions upon which Keystone’s permit was 

granted remain the same: a case clearly within the PUC’s jurisdiction.  Keystone’s compliance 

with applicable federal laws is one of those conditions.  Clearly, the SD PUC has the 

jurisdictional authority to determine if facts underlying conditions have changed and if the 

current information submitted along with the Petition for Certification is in compliance with all 

applicable laws and conditions upon which the permit was granted.  Compliance with the PSA is 

just one of many laws and conditions from the original permit that Keystone must comply with 

and show that all conditions associated with the same remain unchanged since 2010 pursuant to 

the requirements of statute.   

South Dakota’s legislative scheme does not provide for more stringent safety standards 

than federal law.   The manner in which the PUC carries out its duties and responsibilities under 

law is not contrary to federal law, nor does it conflict with the purpose of federal law.  This is not 

a case involving preemption.  Accordingly, nothing from the federal preemption doctrine 

supports the exclusion of the report submitted by Richard Kuprewicz.  The preemption doctrine 

is not appropriate to consider when determining the admissibility of expert testimony.  Such 

considerations are governed by SDCL 15-6-43(a) and 19-15-2.  Rather, the regulatory and 

permitting scheme encourages the inclusion of such testimony in order to assist the PUC in 

making an informed decision regarding Keystone’s Certification Petition.   

http://legis.sd.gov/Statutes/Codified_Laws/DisplayStatute.aspx?Type=Statute&Statute=15-6-43%28A%29
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2. The subject matter is within the exclusive jurisdiction of the Pipeline Hazardous 

Materials Safety Administration (PHMSA) 

 

 

Keystone’s next argument is that the subject matter of Kuprewicz’s report and testimony 

are within the exclusive jurisdiction of the Pipeline Hazardous Materials Safety Administration 

(PHMSA) and should be excluded.  This is a variation of the previously stated preemption 

argument.  The same analysis and reasoning used to reject the preemption argument can be 

applied here.  Following Keystone’s logic will lead the PUC to an unacceptable result. This 

result is not contemplated by the law.  Nor is it a result that comports with the fact finding 

mission which is necessary to carry out the mandates of the law through this certification 

proceeding.   

In this docket, Keystone is asking the PUC to issue an order that satisfies the 

requirements of SDCL 49-41B-27.  Examining and making a determination regarding 

Keystone’s application for the order of certification requires the PUC to identify the conditions 

of the permit and to hear testimony and take evidence regarding compliance with those 

conditions.   Keystone is asking the PUC to not allow evidence related to conditions because 

they originate in federal law.  All matters of pipeline safety originate in federal law.  While the 

primary enforcement may rest with the jurisdiction of PHMSA, the overall permitting scheme 

that exists in the United States as evidenced through congressional actions (the Pipeline Safety 

Act along with other federal statutes), applicable agency regulations (49 C.F.R. Parts 190-199) 

and various state permitting legislative schemes created a regulatory system that provides for 

minimum federal standards regarding pipeline safety and operations, creates a system whereby 

the federal government, through the Department of Transportation (PHMSA) works in a series of 
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partnerships, agreements and certifications with various states and local governments to enforce 

federal and state pipeline safety regulations and laws. 

 

3. The Subject of the Testimony is Statutorily Beyond the Scope of the PUC’s 

Jurisdiction. 

 

Finally, Keystone asserts that the portions of the Kuprewicz report address opinions 

related to matters that are statutorily beyond the scope of PUC’s jurisdiction.  The subject matter 

of the report relates to the requirements of the permit which includes compliance with the PSA 

and C.F.R. Parts 194 and 195.  The argument is not supported in law and is misplaced.  It is yet 

another variation of the first two arguments presented to exclude relevant testimony.  It should be 

rejected accordingly.  

Keystone’s motion claims that “Kuprewicz’s opinions about (1) the sufficiency of 

Keystone’s risk assessment; (2) the adequacy of the number and placement of valves and (3) the 

safety of the pipeline due to its routing in areas of high landslide potential, should be excluded.” 

As discussed above, the May 2014 PHMSA letter (RST Exhibit 4 at page 2) explicitly informed 

TransCanada that no federal agency has the power to determine the siting of oil pipelines and 

therefore this responsibility rests largely with the individual states. Moreover, the letter also 

specifies that “[f]ederal law recognizes the right of states to adopt federal safety standards and to 

inspect, regulate and take enforcement action against the operators of pipelines within their 

borders.”  (RST Exhibit 4 at page 2) As such, it is clear from RST Exhibit 4 that the Kuprewicz 

report does not address issues of pipeline safety that are outside the scope of the PUC’s 

jurisdiction. 

A discussion of the PUC’s jurisdiction is required.  The PUC derives its jurisdiction from 

SDCL 49-41B, SDCL 49-01 and 1-26.  Pursuant to SDCL 49-01 “Public Utilities Commission,” 
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the PUC may promulgate rules subject to the requirements of SDCL 1-26 “Administrative 

Procedures Act.”  As it relates to the current motion, the PUC’s rulemaking authority is limited 

to the confines and parameters of SDCL 1-26 and SDCL 49-34B-3 “Pipeline safety inspection 

program created” and SDCL 49-34B-4 “Promulgation of safety standards Considerations.”  

SDCL 49-34B-3 created the PUC’s pipeline safety inspection program and provides that 

the federal safety standards adopted as Code of Federal Regulations, title 49 Parts 191, 192, 193, 

and 199 as amended to January 12, 2012, are adopted as the minimum safety standards for this 

chapter.  The same statute also requires the PUC to establish and implement a compliance 

program to enforce these safety standards.  The program is required to be established and 

implemented in a manner that fully complies with the requirements for state certification under 

the United States Code, title 49, section 60105, as amended to January 12, 2012 which the PUC 

has done.  See http://www.puc.sd.gov/pipelinesafety/default.aspx  SDCL 49-34B-3 specifically 

omits C.F.R. 49 parts 194 and 195, the implementing regulations for the PSA.  If Keystone is 

trying to assert that the PUC is somehow acting contrary to its duties under the law regarding the 

creation and enforcement of pipeline safety standards in violation of law, then that matter could 

be taken up elsewhere.    

This is not a case where there are any allegations that the PUC has sought to do so.  This 

is a certification proceeding under SDCL 49-41B-27 whereby the applicant must prove that the 

facts underlying the conditions upon which the permit was granted are the same today as they 

were when the permit issued.  Preemption is a doctrine used to challenge the authority of state or 

local government actions in certain areas of law, rather than a mechanism designed to be used to 

exclude testimony.  If the ability of the PUC to issue permits for the construction and operation 

http://www.puc.sd.gov/pipelinesafety/default.aspx
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of pipeline facilities was truly preempted by federal law, then the PUC would not have the 

authority to issue these permits.    

Clearly the PUC does not have state or federal authority to enact or enforce crude oil 

pipeline safety standards.  There is no indication that it is attempting to do so.   The PUC has the 

statutory jurisdiction and authority to issue permits for the construction and operation of energy 

transmission facilities; to require that facilities that are granted a permit apply with all applicable 

laws; (including laws that originate federally) the PUC has the jurisdiction to examine 

compliance with all required permits and applicable laws, to revoke or suspend permits, to 

prosecute for violations of the same, to deny applications for permits and to certify conditions of 

permits.  In order to carry out its functions under law, the PUC must be able to examine the 

contents and requirements of the permits it issues, apply testimony and evidence and make 

determinations as to compliance with permit conditions.   

The PUC possesses what could be referred to as “investigatory jurisdiction.”  The PUC 

has the jurisdiction to fully investigate all of the matters that are properly before it.  By statute, 

the PUC has the power to make rules necessary to carry out the law, is required to have regular 

hearings, to remain in continuous operation, to issue orders, to regulate the manner in which 

parties conduct themselves before the commission, to issue subpoenas, to hear contested cases, to 

require written testimony to be prefiled, to follow the South Dakota Rules of Civil procedures in 

its proceedings, to deny, revoke or suspend permits among other powers.  Clearly the PUC must 

have the power and jurisdiction to investigate all of the matters that are properly put before it 

under the law and to make appropriate decisions accordingly.           

Keystone makes reference to Conclusion of Law 12 to support its motion to exclude 

testimony as well.  Conclusion of Law 12 states that “PHMSA is delegated exclusive authority 
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over the establishment and enforcement of safety-orientated design and operational standards for 

hazardous materials pipelines. 49 USC 60101, et.seq.”  Rosebud takes no exception to this 

reference.  If this were a case whereby the PUC was attempting to “establish or enforce” safety-

orientated design and operational standards for hazardous material pipelines that are in excess of 

minimum federal standards, as previously stated, those actions would not be permissible 

consistent with South Dakota and federal laws.  The SD legislative scheme does not permit the 

PUC to enact or enforce pipeline safety laws that are more stringent than federal standards.  

SDCL 49-34B-4 and SDCL 49-34B-3.   

The PUC regularly considers evidence and testimony regarding laws that originate at the 

federal level in many of its transactions.  The Commission has done so in this docket and other 

interstate pipeline dockets as well.  We can only assume that it will continue to do so for as long 

as the law requires it to do so.  Keystone is asking the PUC to stop engaging in that process by 

requesting that Kuprewicz’s testimony be excluded.   

By way of example, and not limited to the following, Keystone has submitted direct 

testimony from the following witnesses Heidi Tillquist and  Meera Kothari regarding matters 

that have their origin in federal law and are outside of the PUC’s jurisdiction.  Under Keystone’s 

theory, that testimony should also be excluded.  Through direct testimony, these witnesses are 

testifying at a minimum, to Keystone’s current compliance with the PSA and PHMSA 

compliance regarding 49 C.F.R. parts 194 and 195 each of which requires compliance with laws 

and regulations that originate beyond the PUC’s jurisdiction.    

Furthermore, the PUC heard testimony from these and other witnesses in HP 09-001 on 

matters that originate beyond the scope of the PUC’s jurisdiction.  The PUC did not reject those 

requirements and laws, rather the PUC adopted some of them and required those laws and 
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requirements to be part of the permit conditions.  Clearly, the PUC has previously considered 

matters that originate outside of its jurisdiction and required that Keystone comply with each of 

those requirements as evidenced by Amended Permit Condition 1.   

Specifically related to the pending docket, Keystone offers the testimony of Heidi 

Tillquist, an environmental toxicologist and consultant for Keystone.  Her direct testimony 

(attached as RST Exhibit 5, is attached and incorporated by reference herein) in the present 

docket states that she will testify about risk assessments related to the project, route changes in 

the project, the probability of spills occurring within High Consequence Areas (RST Exhibit 5 at 

at page 2) and issues related to worst case spill scenarios, environmental clean-up and the 

potential impacts to groundwater resources (RST Exhibit 5 at page 3).  All of these topics are 

related to compliance with requirements of the PSA, an area of federal law that originates 

beyond the jurisdiction of the PUC, yet is still a requirement of the permit.   She also testified for 

Keystone in Docket HP 07-001 and in Docket HP 09-001 on similar issues.  

In Docket HP 09-001 Ms. Tillquist testified about the risks associated with siting the 

pipeline in high risk landslide areas and the manner in which the risk assessment for seismic and 

landslide areas was performed.  Again, the acceptance of this testimony demonstrates the 

Commission’s concern and authority to require compliance with federal laws and safety 

regulations in the context of the permitting process.  Keystone seeks to exclude Kuprewicz’s 

testimony, which addresses some of the same issues.  Said motion should be denied accordingly. 

To further demonstrate Keystone’s understanding that Keystone must comply with the 

requirements of federal law in operation of the Project (and that such compliance is related to the 

PUC's regulatory and investigative jurisdiction over the matter before it), Keystone also offers 

the testimony of Meera Kothari, manager, technical services pipeline engineering for Keystone 
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oil projects.  This testimony is attached as RST Exhibit 6 and incorporated by reference herein.  

This witness has oversight responsibility for design and engineering for the Project. (RST 

Exhibit 6 at page 1.)  This witness also testified before the PUC in Docket HP 07-001 and HP 

09-001.  In the current proceeding, the witness will testify to portions of Appendix C of the 

Application, finding numbers 60, 61, 62, 63, 68, 83, 90 and 107 in addition to design and 

construction of the project and PHMSA compliance. (RST Exhibit 6 at page 2.)  At a minimum 

the testimony related to PHMSA compliance is associated with matters and requirements that 

originate in federal law, but are not out of the reach of the PUC 's investigative jurisdiction. 

There was nothing in the original permit proceeding that prohibited the PUC from 

applying and requiring compliance with laws and regulations that originate in federal law.   In 

fact, many of the current permit conditions require compliance with federal laws, often times 

whose compliance and enforcement are outside of the province of the PUC itself.  Many other 

PUC permits require compliance with federal laws.  There is nothing in the certification statute 

or other state statutes which prohibits the PUC from examining the permit conditions along with 

Keystone’s certification petition and reaching a conclusion as to (1) whether Keystone can 

continue to meet the Amended Permit Conditions and (2) whether there have been changes in the 

findings of fact on which the Amended Permit Conditions and the PUC’s 2010 Decision to grant 

the permit were based.  

 

The Proper Standard to Consider 

The Rosebud Sioux Tribe has prefiled the direct testimony of Mr. Kuprewicz as expert 

testimony and intends on offering the in person testimony of Mr. Kuprewicz as a pipeline safety 

expert at the evidentiary hearing scheduled for July 27-30 and August 3 and 4, 2015, consistent 
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with the requirements of the Rules of Civil Procedure.  The admission of this witness’ expert 

testimony is governed by SDCL 19-15-2 (Rule 702), not the preemption doctrine.   

The admission of expert testimony is governed by SDCL 19-15-2 (Rule 702), which 

provides: 

If scientific, technical, or otherwise specialized knowledge will assist the trier of fact to 

understand the evidence or to determine a fact in issue, a witness qualified as an expert 

by knowledge, skill, experience, training, or education, may testify thereto in the form of 

an opinion or otherwise.  State vs. Guthrie, 627 N.W.2d 401 (2001). 

Courts must address two preliminary issues prior to determining the admissibility of 

expert testimony.  First, expert testimony must be relevant to the matter in question and secondly 

the opinion must assist the fact finder in understanding the evidence or deciding the issues.  State 

vs. Guthrie.   Keystone has not asked the PUC to consider either of these factors, nor have they 

asked the PUC to consider SDCL 19-15-2 (Rule 702) in its decision.   

Relevant evidence is "evidence having any tendency to make the existence of any fact 

that is of consequence to the determination of the action more probable or less probable than it 

would be without the evidence." SDCL 19-12-1.  The Kuprewicz report is directly relevant to a 

meaningful evaluation of the key elements of proof that the PUC considers based on SDCL 49-

41B-22.    The report offers opinions about (1) the sufficiency of Keystone’s risk assessment; (2) 

the adequacy of the number and placement of valves and (3) the safety of the pipeline due to its 

routing in areas of high landslide potential.  These opinions will assist the PUC in examining the 

permit conditions along with Keystone’s certification petition and reaching a conclusion as to (1) 

whether Keystone can continue to meet the Amended Permit Conditions and (2) whether there 

have been changes in the findings of fact on which the Amended Permit Conditions and the 

PUC’s 2010 Decision to grant the permit were based.  
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The relevant questions in determining the admissibility of expert testimony are (1) is the 

evidence sought to be excluded relevant, (2) if it is relevant is the testimony based on reliable 

methods and experiences and (3) if it is based upon a reliable foundation, does the opinion on the 

ultimate issue help the finder of fact with deciding the issue.  By these proper standards, the 

Kuprewicz report is highly admissible.  In its motion to exclude Kuprewicz’s testimony, 

Keystone has ignored these rules for determining admissibility.   

Conclusion 

 

If accepted by the PUC, Keystone’s arguments and theories would place the PUC in the 

untenable position of not being able to look at evidence on matters relating to the PSA and 49 

C.F.R. parts 194 and 195 to determine if the applicant has met its burden of proof for 

certification, simply because the topic of pipeline safety and design operational standards 

originate within federal law.  Granting Keystone’s motion also calls into question the authority 

of the PUC to even issue permits that require compliance with the PSA and 49 C.F.R. parts 194 

and 195 for the construction and operation of crude oil pipelines.  This is an absurd interpretation 

of the law, resulting in an even more absurd result, and must be denied.   

The report offers opinions about (1) the sufficiency of Keystone’s risk assessment; (2) the 

adequacy of the number and placement of valves and (3) the safety of the pipeline due to its 

routing in areas of high landslide potential.  These opinions will assist the PUC in examining the 

permit conditions along with Keystone’s certification petition and reaching a conclusion as to (1) 

whether Keystone can continue to meet the Amended Permit Conditions and (2) whether there 

have been changes in the findings of fact on which the Amended Permit Conditions and the 

PUC’s 2010 Decision to grant the permit were based 
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Based on the foregoing, the Rosebud Sioux Tribe respectfully requests that the motion to 

exclude testimony be denied.  

Dated this 2
nd

 day of June, 2015.  
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/s/ Matthew L. Rappold   
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