BEFORE THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF SOUTH DAKOTA

IN THE MATTER OF TRANSCANADA ROSEBUD SIOUX TRIBE’S
KEYSTONE PIPELINE, LP MEMORANDUM IN SUPPORT
FOR ORDER ACCEPTING CERTIFICATION OF MOTION TO AMEND

OF PERMIT ISSUED IN DOCKET HP09-001 PROCEDURAL SCHEDULE
TO CONSTRUCT THE KEYSTONE XL

PIPELINE HP14-001

The Rosebud Sioux Tribe, having submitted its Motion to Amend Procedural Schedule
with the Public Utilities Commission on March 25, 2015 and the Commission having found that
good cause exists to address the motion without requiring 10 day notice pursuant to ARSD
20:10:01:22.02 and the Commission further scheduling the requests put forth in the Motion for
hearing at its regularly scheduled meeting on March 31, 2015, accordingly Rosebud hereby

submits its Memorandum of Law in Support of Motion to Amend Procedural Schedule.

Procedural History

Rosebud refers to the procedural record on file with the Commission regarding this
matter as maintained on the Commissions website at

https://puc.sd.gov/Dockets/HydrocarbonPipeline/2014/hp14-001.aspx without need to restate the

same.
Issue
The Motion specifically challenged the adequacy of the time permitted between March
10, 2015 “Responses to Final Discovery Served” and April 2, 2015 “Pre-filed direct testimony
filed and served” to allow a meaningful period to respond, object, review and resolve discovery
disputes arising from the discovery process prior to filing pre-filed direct testimony in a manner

that is consistent with traditional notions of due process. The Motion asserts that this time period

is not adequate for these purposes and the Order requiring direct testimony to be filed prior to the



resolution of discovery disputes is in violation of the Due Process rights protected under the

Constitution and laws of the State of South Dakota and the United States.

Argument

The matter before the Commission is considered a contested case under SDCL 1-26-1(2).
Due process protections are required in contested cases pursuant to the Administrative Procedure
Act. The South Dakota Supreme Court examined the meaning and application of the concept of
due process in contested cases in, /n the Matter of the Application of Union Carbide Corporation
for an Exploration Permit in Craven Canyon vs. South Dakota State Conservation Commission,
308, N.W. 2d 753 (1981), when it found [t]he phrase “required by law”, found in SDCL 1-26-
1(2), which establishes when the contested case hearing is necessary, includes constitutional
requirements of fair play, due process and agency rules” citing Valley Bank of Canton v.
Farmers State Bank, 87 S.D. 614, 621 (1973). The court in Union Carbine went on to say that
“the requirements of the law then are that where there are adverse parties they are accorded
procedural rights that are consistent with due process. The Constitutional guarantee applies to
and must be observed in administrative as well as judicial proceedings.” Union Carbide at 758.

The Union Carbide Court further examined the SDAPA by looking at SDCL 1-26-18,
stating: [T]he very terms of SDAPA, SDCL 1-26-18, provides that “opportunity shall be
afforded all parties to respond and present evidence on issues of fact and argument on issues of
law or policy. A party to a contested case proceeding may appear in person or by counsel, or
both, may be present during the giving of all evidence, may have reasonable opportunity to
inspect all documentary evidence, may examine and cross examine all witnesses, may present

evidence in support of his interest and may have subpoenas issued to compel attendance of



witnesses and production of evidence in his behalf.” Id at 758. The Court held that “a party
thereto is entitled to due process.” Id at 758.

ARSD 20:10:01:01.2 requires the Commission to “use the rules of civil procedure as used
in the circuit courts of the state in its proceedings”. Accordingly, SDCL 15-6 applies in its
entirety to this preceding. Consistent with the Rules of Civil Procedure the commission has
ordered discovery to take place in this case. The scheduling order results in requiring the
Rosebud Sioux Tribe to submit pre-filed direct testimony prior to discovery actually being
completed. The Standing Rock Sioux Tribe acknowledges similar discovery concerns in its
March 27, 2015 Motion to Amend Order Setting Procedural Schedule.

Discovery is “the pre-trial process by which each party ascertains evidence the other
party will rely upon at trial.” American Bar Association

http://www.americanbar.org/groups/public education/resources/law related education network/

glossary/glossary_d.html#discovery . There are many manners by which parties may engage in

discovery including interrogatories, request for production of documents, depositions and request
for admissions to identify a few.

The relief requested allows for a logical result — that testimony is filed and served
following the actual close of discovery. Discovery should be considered closed when all
motions are ruled on and all information required to be provided has actually been provided.
Ideally, the date to file and serve pre-filed direct testimony would be reflective of due process
considerations by permitting meaningful time to review all materials obtained through discovery.
There is no dispute that discovery is not yet complete between the Rosebud Sioux Tribe and
Keystone. Keystone and the Rosebud Sioux Tribe are engaged in continuing good faith attempts

to resolve these disputes as contemplated by the rules of civil procedure. Clearly, the period



provided for discovery is not sufficient to actually complete discovery. It would be illogical to
require the testimony to be submitted prior to the time that discovery is completed.

Constitutional due process considerations do not dictate how the Commission establishes
its rules, but rather it addresses how they apply those rules once adopted. Even though due
process will tolerate procedural variances from jurisdiction to jurisdiction that are “appropriate to
the nature of the case”, Mullane v. Central Hanover Trust Co., 339 U.S. 306, 301 (1950), it is
still possible to identify the core requirements and goals of due process.

Some of those core requirements and goals of due process in a contested case such as this
are embodied in law at SDCL 1-26-18 ( the right to appear in person or by counsel, or both, to
be present during the giving of all evidence, having the reasonable opportunity to inspect all
documentary evidence, examining and cross examining all witnesses, presenting evidence in
support of his interest and having subpoenas issued to compel attendance of witnesses and the
production of evidence in his behalf) and at SDCL 15-6-26 through 37 (Discovery) and ARSD
20:10:01:01.2 (use of the rules of civil procedure), ARSD 20:10:01:15 (Opportunity for
hearing), ARSD 20:10:01:22.02 (Notice of hearing) and ARSD 20:10:01:34 (Petition for
declaratory ruling).

A complete discovery period that provides ample time for the parties to meaningfully
respond to, review, object, resolve concerns and file appropriate motions related to discovery
prior to filing pre-filed testimony is required in order to ensure that constitutional due process
protections are afforded to all parties. A schedule that allows for a process that is consistent with
fundamental notions of fair play and justice will ultimately assist the Commission in reaching a

decision on the merits of TransCanada’s Petition for Certification,



Additionally, it is worthy to note at this time that there are other discovery related
motions pending before the Commission. Standing Rock Sioux Tribe’s Motion to Amend Order
Setting Procedural Schedule has also been scheduled for March 31, 2014 along with the Staff’s
Motion to Amend Procedural Schedule. Keystone’s Motion to Preclude Certain Interveners
from Offering Evidence or Witnesses at Hearing and Motion to Compel (both seeking an order
overruling Yankton Sioux Tribe’s objections to Keystone’s Discovery Requests and to order one
intervener to disclose additional expert witness information) and Standing Rock Sioux Tribe’s
Motion for Discovery Sanctions or to Compel against Keystone are scheduled for hearing on

April 14, 2015. To date, no parties have responded to any of these motions.

As the Commission is aware, these motions are on the Commissions agenda for hearing
scheduled April 14, 2015 and will not be resolved until after the date to file pre-filed testimony
has passed. All of the motions directly relate to each of the parties ability to file testimony and

basis of that testimony; including the applicant.

Conclusion
Enforcement of the schedule as it stands currently would mandate an illogical result that
offends constitutionally protected notions and concepts of due process, fundamental fairness and
fair play. Based on the foregoing, the Rosebud Sioux Tribe requests the Commission to amend
the Scheduling Order to include a date certain that allows the parties to resolve discovery
disputes consistent with the Rules of Civil Procedure and to re-schedule the date to file and serve

direct testimony which is consistent with constitutionally mandated due process requirements.

Dated this 28" day of March, 2015.
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