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Docket HP 14-001 
 
INTERTRIBAL COUP’S MOTION 
FOR RECONSIDERATION OF MAY 
28, 2015 ORDER TO PRECLUDE 
REBUTTAL WITNESSES AND 
OBJECTION TO KEYSTONE’S 
JULY 10TH MOTION TO 
PRECLUDE. 

 
 Comes now the Intertribal Council On Utility Policy (COUP), by and 

through counsel, Robert Gough, pursuant to SDCL 1-26-18 the Administrative 

Procedure Act, ARSD 20:10:01:29, to request the Public Utilities Commission to 

reconsider its order dated MAY 28, 2015 to Preclude Rebuttal Witnesses offered 

by the Intertribal COUP, and in Objection to Keystone’s July 10, 2015 Motion in 

Limine to Preclude Testimony of Drs. Hansen and Oglesby.  

  The Commission’s Order of May 28, 2015 states that:   

On April 27, 2015, COUP filed a Request for a Time Certain for an 
Expert Rebuttal Witness. Included in this Request was a description 
of the scope of testimony for Dr. James Hansen. On April 27, 2015, 
TransCanada filed an Objection to COUP's Request for a Time 
Certain and Motion to Preclude Witnesses (Motion to Preclude 
Witnesses). In its Motion to Preclude Witnesses, TransCanada 
sought to preclude COUP's three proffered witnesses, namely Dr. 
James Hansen, Dr. George Seielstad, and Dr. Robert Oglesby, from 
testifying as rebuttal witnesses, arguing that the witnesses will not 
be offering testimony within the meaning of rebuttal testimony and 
did not file pre-filed direct testimony.  
  

 Intertribal COUP had NOT filed “pre-filed direct testimony” for Direct 

Witnesses, but sought to have its three witnesses serve instead as Rebuttal 



Witnesses.  The date for the pre-filing of Rebuttal Witnesses had been set for 

June 26, 2015, and therefore Intertribal COUP was not obliged to “pre-file 

rebuttal testimony” before that date.  Intertribal COUP had only filed a “scope of 

testimony” from its potential witnesses.   

 The Order of May 28, 2015 further states that:  

At its regularly scheduled meeting on May 26, 2015, the Commission 
found the Request for a Time Certain for an Expert Rebuttal Witness to be 
moot given the Commission's Order Granting Joint Motion for Continuance 
and Relief from Scheduling Order, dated April 27, 2015. The Commission 
also considered the Motion to Preclude Witnesses. Finding that the 
testimony of the proffered witnesses was beyond the scope of the 
certification proceeding, the Commission voted unanimously to grant the 
Motion to Preclude Witnesses. 

  

Intertribal COUP pre-filed Rebuttal Testimony on June 26th with the 

Commission for Drs. James Hansen and Robert Oglesby, and on July 10, 2015, 

Transcanada filed Keystone’s Motion In Limine To Preclude Testimony Of Dr. 

Hansen And Dr. Oglesby. 

 Intertribal COUP objects to Keystone’s Motion in Limine to Preclude and 

respectfully requests the PUC reconsider its findings and order of May 28, 2015, 

that the testimony of the proffered witnesses was irrelevant and beyond the 

scope of the certification proceeding, in light of the following: 

1. That until the Commission’s set deadline of June 26, 2015, and 

until that time no testimony, neither direct or in rebuttal, had yet 

been offered or filed by Intertribal COUP or its witnesses. 

2. That in light of the Commission’s ruling in the preclusion was based 

upon a brief scope of testimony offer by counsel.  The testimony 

pre-filed on June 26th should be considered as statements 



qualifying the expertise of two named witnesses in aggregate 

adverse weather conditions, since “climate” is merely the 30 year   

aggregated weather conditions one is to expect in a given place, 

and “impacts of climate change” are likely to reveal themselves in 

the variable frequency and intensity of “adverse weather” events.  

3. That in its brief of May 18, 2015, Staff concluded as follows:   

  “Should Dr. Hansen offer testimony on any matter relevant to this  
  proceeding, within the purview of SDCL § 49-418-27, and in a  
  manner that is truly rebuttal testimony, Staff has no objection to his  
  being a witness at this time, but reserves the right to make   
  objections as necessary at the time of the hearing.”  
 

4. That in the Applicant Keystone’s Reply In Support Of Motion To 
Limit Testimony Of Richard Kuprewicz, Keystone clearly states 
that: 

 
  “It is presumed that some facts may have changed in four years. At  
  issue is whether Keystone can continue to meet the permit   
  conditions based on the facts today. 
 

5. That in light of the Commission’s Order regarding Keystone's Motion 

to Exclude the Testimony of Richard Kuprewicz, was granted, in part, for 

relevant testimony. 

 
6. That there are a number of “Findings and Conditions” in the 2010 Permit 

subject to this Recertification process that deal with potential climatic 

conditions as expressed through “adverse weather”.  Under Condition 25, 

for example, Keystone has an obligation to suspended construction 

when:  

  “(W)eather conditions are such that construction activities will  
  cause  irreparable damage, unless adequate protection measures  
  approved by  the Commission are taken.”  
 
  And to: 
 
  “(F)ile with the Commission an adverse weather land protection  
  plan containing appropriate adverse weather land protection   



  measures, the conditions in which such measures may be   
  appropriately used, and conditions in which no construction is  
  appropriate, for approval of or modification by the Commission prior 
  to the start of construction.” 
 

7. That since questions regarding Keystone’s understandings, 

obligations and reporting requirements about the nature, type, 

intensity and frequency of “adverse weather” conditions along the 

pipeline route and environs, and any changes with regard to those 

conditions, our understanding of, and preparation for, such 

changing conditions, which may have occurred over the past four 

years, may be a fair inquiry for cross-examination, Intertribal COUP 

respectfully asserts the right to have its witness be allowed to rebut 

potential testimony when relevant. 

CONCLUSION 

 Based upon the foregoing, the treatment of other witnesses, and the 

recommendations of staff, Intertribal COUP seeks the Commission’s reconsider-

ation of its Order to Preclude, so as to allow Intertribal COUP’s witnesses to be 

able to offer relevant rebuttal testimony within their area of expertise.   

 Submitted this 17th day of July 2015 
 

Respectfully submitted, 

___________________________ 
Robert P. Gough, SD SB# 620 
Secretary of, and Attorney for, 
Intertribal Council On Utility Policy (COUP) 
P.O. 25, Rosebud, SD 57570 
605-441-8316 
Gough.bob@gmail.com 
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