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WIND FARM LEASE AND EASEMENT AGREEMENT 

eement ("Agreement") is made and 

1. Parties. This Wind Farm Lease an~ Easem;~~f~•Effective Date"), by and between 

entered as of the .LL day of (~e.,, ' d wife (collectively, the "Owner"), and 
Timothy J. Lindgren and Linda M. Lmdgr~n,_husb_an~ ~n n ("Operator") an affiliate of 

Boulevard Associates, LLC, a Delaware lmuted_li~bili:d1, ~~~P\~:Upany owner and Operator 
NextEra Energy Resources, LLC, a Delaware \lm1te ia 1 

1 ~ · .. • ,, 

are sometimes individually referred to as a "Party" and collecbvely as the Parties. 

• d d 1 tri 1 power generation and 

2. Project. This Agreement relates to the wtn -po~ere e ec ca ,, b 1 ted in 

transmission project known as tbe "Crowned Ridge Wind Energy Center to_ e oca 

Codington County, South Dakota (''Wind Farm"), which m~y be whol~y or partially ~?catect ~n 

the Owner's property legally described on the attached Exhibit A-1 to this Agreem_ent ( Owner 1
~ 

Property"). Upon Operator's exercise ~f the Option (as defined below), th~ Wtnd F~. sha 

include (i) the Leases referenced in Section 4 that are located on the Owners Prope1;Y• (u) the 

Easements granted in Section 5, and (iii) the Improvements to be constructed on ?wner s Pro~erty 

referenced in Section 8. The Leases, Easements and Improvements are sometltnes collect1vely 

referred to as the "Operator Property". 

3. Option. Owner grants to Operator an exclusive option ("Option") to acq~re the Leases 

and Easements referenced in Sections 4 and S in accordance with the following terms and 

conditions. Operator shall be entitled to acquire the Lease and the Easements in their entirety or in 

part, as Operator deems appropriate. 

3.1 Option Term. The initial period during which Operator may exercise the Option 

shall be for a te1m of thirty-six (36) months, commencing on the Effective Date and expiring on 

the date immediately preceding the third (3rd
) anniversary of the Effective Date ("Initial Option 

Term"). Operator shall have a single election to extend the Initial Option Tenn for an additional 

twenty-four (24) months ("Extended Option Term") by written notice to Owner at any time 

prior to tbe third (3rd
) anniversary of the Effective Date, which notice shall be accompanied by 

the Option Extension Payment (as defined in Exhibit D). References herein to the Option Term 

shall mean the Initial Option Term and, to the extent exercised by Operator, also the Extended 

Option Term, unless expressly stated otherwise. 

3.2 Option Payment. As initial consideration for the granting of the Option, 

Operator agrees to pay Owner the amounts set forth in Exhibit D. 

3.3 Use of Owner's Property. During the Option Term, Operator and its employees, 

agents and contractors shall have a non-exclusive right to enter upon the Owner's Property and 

the right of ingress and egress over and across the Owner's Property for the putposes of (i) 

surveying the Owner's Property; (ii) performing such other tests and studies as Operator may 

desire in connection with the Option, including, without limitation, environmental, avian and 

cultural resource assessments, threatened or endangered species assessments, and geotechnical, 

foundation and soil tests; provided that such activities do not unreasonably interfere with 

Owner's use of the Owner's Property as set out in Section 11.3.; and (iii) installing, maintaining, 

operating, inspecting and removing one or more wind monitoring devices and all associated 

activities (including the Met Towers referenced in Section 8.4), and including the perfom1ance of 
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. . l not emlit any other individual or entity 

all tests and studies associated therewith. Ownet shal O p r's Property 
except Operator or its affiliates to install a Met Tower on wne . 

d nts to Operator that (i) the 
3.4 Right to Grant Option. Own~r warrants an ro/res_e e are true and correct; 

statements in Section 9 concerning Owner's tttle to the Owner_ s Ptop rty tor a roval of 

(ii) Owner has the authority to grant this Option to Operator without the consen PP 

any other party; and (iii) there are no other existing options, rights o_f _firs~ re~sal, c~tacts e: 

purchase, leases or mortgages that would prevent Operator from exerc1smg its nghts wit resp 

to the Option. 

3.5 Exercise of Option. Operator may exercise the Option by giving writt~n ~otice 

to Owner ("Option Notice") at any time during the Option Term. Operator shall_ specify in !he 

Option Notice the Commencement Date referenced in Section 6.1. l. Along with the. Option 

Notice, Operator shall deliver to Owner a proposed pl_an of development show1~g the 

contemplated locations and routes of the Improvements, which shall serve as the E~hib1t ~ to 

this Agreement. On the Commencement Date, the Leases and Easements reference~ m Sections 

4 and S shall automatically become effective, and Operator and Owner shall be subJeC~ to all of 

the terms and conditions of this Agreement with respect to such Leases and all nghts and 

obligations relating thereto. If Operator only exercises the Option for a portion of the Owner's 

Property, then the Option granted herein shall remain in full force and effect for any other 

portion of the Owner's Property that was not included in the Option Notice. 

3.6 Termination of Option. If Operator fails to exercise the Option within the 

Option Tenn, the Option and the rights of Operator as the optionee shall automatically terminate. 

4. Leases. Effective upon the exercise of the Option by Operator, Owner grants to 

Operator, and Operator then accepts from Owner, for the Term referenced in Section 6.1, the 

following leases over and across the Owner's Property in accordance with the terms and 

conditions of this Agreement. The following leases are for the benefit of Operator and 

Operator's agents, contractors and employees and located on the Owner's Property and are 

collectively referred to as the "Leases." 

4.1 Construction Right. (a) Owner grants Operator rights for purposes of 

constructing, operating, maintaining, repairing, replacing, and removing all or any part or 

component of the Improvements whether located on or off Owner's Property. This construction 

right is referred to as the "Construction Right" and the property subject to the burden of this 

Construction Right is referred to as the "Construction Property." Operator may exercise its 

right t~ use all or any part of the Construction Property as and when Operator deems it necessary 

?r ad~1sable to do so to perform the activities for which this Construction Right is granted, 

mcluding, without limitation, constructing, operating, maintaining, repairing, replacing, and 

removing laydown areas, staging areas, crane pads and parking for Operator's employees. After 

each use of the Construction Right, Operator to the extent reasonably possible shall restore the 

Construction Prope11y to the condition it was in before Operator's use. 

(b) When installing, maintaining or removing the nacelle and rotor from any Turbine, 

whether located on or off of Owner's Property, this Construction Right also shall permit 
Operator to: (1) (for the purpose of securing tag lines) travel on foot or in a pickup truck, SUV, 

small forklift or other similar vehicles onto Owner's Property up to seven hundred (700) feet in 
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· crane on 
. and (2) drive an ere~t1~n itab\e 

th Construction Property' oses of bu1\d1ng SU 
any direction from the center of ~ earthmoving equipment for ~urp 120 foot by 40 foot cranef 
Owner's Ptoperty and make ~~er:tor shall be permitted to moaintain,: Property for purposes o 
access routes for such c~ane. (h inafter defined) on wner 
pad at each Turbine Site Property . ere 
constructing and maintaining the Wmd, Farm. , 

0 erator the right of access over the Owner s 
4.2 Access Right. (a) Owner ~ants p edestrian ingress to and egress from the 

Property for unobstructed vehicular, equipment ~d ps· P rty the Collection Property, the 

hnprovements, the Construction Property, the Turbin~ t~e ;::a~ed 'on or off Owner's Property. 

Overhang Property, and the Met Towe~1 Property,_ ;t~ ;~ the property subject to the burden of 

This right of access is referred to as the Access R1grty " 0 erator shall have the right to travel 

this access right is referred to as the "Access Prope . f .Pt'ng roads and lanes and by roads 

over, across and along the Access P~operty b~ me~~s; toe~~! on over and acro~s the Owner's 
Operator or Owner may construct or improve rom tm , ' 

Property. 

b Owner reserves the right to use all roads on the Access Property provide~, 

howeve~, )that Owner shall not and shall not permit ot?ers to obst~ct or damage the roads or m 

any other way interfere with Operator's rights under this Access Right. 

4
.3 Turbine Site Lease. Owner grants Operator a lease to cons~ct, opera:e, replace, 

relocate, remove, and maintain a Turbine, Collection Facilities, together .;"'71th assoc1~ted road~ 

and parking areas on Owner's Property. This g~~t is ~efen:ed to as the ,,rurbine Site Lease 
and each Turbine site so leased is referred to as a Turbme Site Property• 

4.4 Collection Lease. Owner grants Operator a lease for the construction, operation, 

maintenance, replacement, relocation or removal of Collection Facilities on and under the 

Owner's Property. This grant is referred to as the "Collection Lease" and the property so leased 

is referred to as the "Collection Property." 

4.5 Telecommunication Facilities Lease. Owner grants Operator a lease for the 

construction, operation, maintenance, replacement, relocation or removal of Telecommunication 

Facilities on, over, across, along and under the Owner's Property. 

4.6 Overhang Right. Owner grants Operator the tight and privilege to permit the 

rotors of Turbines located on adjacent propet1ies to overhang a portion of the Owner's Property. 

This right is referred to as the "Overhang Right" and the property subject to the Overhang Right 

is referred to as the "Overhang Property". Owner shall not interfere with the operation of 

Turbine rotors that overhang the Overhang Property. 

4.7 Met Tower Lease. Owner grants Operator a lease to construct, operate, replace, 

relocate, remove, and maintain a Met Tower and Collection Facilities on Owner's Property. This 

grant is referred to as the 11Met Tower Lease" and each Met Tower site so leased is referred to as 

a "Met Tower Property." 

5. Easements. Upon the exercise of the Option by Operator, Owner grants to Operator, and 

Operator accepts from Owner, for the Lease and Easement Term referenced in Section 6.1, the 

following easements over and across the Owner's Prope1ty in accordance with the terms and 
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. asements are for the benefit of Operator and 

conditions of this Agreement. The following e ' d th owner's Property and are 

d l yees are locate on e 

Operator's agents, contractors an emp o , 

collectively referred to as the "Easements." 
ts O erator an irrevocable, 

s.1 Wind Non-Obstruction Easement. (a) Owner gran P fr d 

exclusive easement for the right and privilege to use, maintain and capture the ee an 

unobstructed flow of wind currents over and across the Owner's Property ("Wind Non­

Obstruction Ellsement"). Along with the Option Notice, Operator shall deliver to Owner the 

following legal descriptions which shall become Exhibit A-2 of this Agreement: (a) a 

description of the Wind Non-Obstruction Easement property subject to this Agreement; (b) a 

description of the Wind Non-Obstruction Easement in vertical and horizontal angles; and (c) a 

description of real property benefiting from the Wind Non-Obstruction Easement. Owner shall 

not engage in any activity on Owner's Property that might interfere with wind speed or wind 

direction over any portion of any Turbine or Met Tower Easement Properties, whether located on 

or off the Owner's Property; cause a decrease in the output or efficiency of any Turbine or 

accuracy of any meteorological equipment; or otherwise intetfere with Operator's operation of 

the Wind Fann or exercise of any rights or the Leases granted in this Agreement 

(
11Interf erence11

). Owner reserves the right to erect structures on Owner's Property in 

compliance with all applicable laws and ordinances except as specifically limited in this 

Agre~ment. Owner must consult with and obtain Operator's prior written approval as to the 

location of all structures greater than forty ( 40) feet in height located one thousand ( 1000) feet or 

!ess from ~ny Turbine or Met Tower. Approval shall be based on whether, in Operator's sole 

Judgment, mfonned by appropriate professional engineering and meteorological opinions, the 

proposed structures at the proposed location are likely to cause Interference. 

. (b) This grant of easement of the Wind Non~Obstruction Easement expressly includes 

~e n~ht of Operator to enter on any part of Owner's Property to enforce Operator's rights 

mcJudmg the I · l 1 f 
' 

. P 1ys1ca remova o trees or structures {except existing trees and structures) 

causmg fot~rference to the project contemplated by Operator. Operator shall consult with Owner 

before making any such removals. 

5.2 Effects Easement Owner grants t O t · 

audio, visual view light fl·. k . 
0 pera _or ~ non-exclusive easement for 

1 
: , , tc er, n01se, shadow, v1brat10n air turbulen ak 

~;c~:J~a:•o:1:~~n1·v·c1·atyl alnd rtaddio frehqueoncy interference, and any ~ther effects a~:~ta~e t~ 

oca e on t e wner's Property or d • t . 

across the Owner's Property ("Effects Easement"). on a ~acen properties over and 

6. Term of Agreement. The term of this A " " . 

referenced in Section 3.1 · and the Easement T gr~lent (.Term.) includes the Option Tenn 

' enn reJ.etenced m Section 6.1. 

6· 1 Lease & Easement Term. 

6-1.l Lease & Easement Term Th r f h 

the effective date thereof shall commence on the dat e ~}im d ob t e Leases. and Ease~ents and 

("Commencement Date"). The Term shall end fifte s(~~c)1 te y Operator tn the Option Notice 

unless terminated as provided m· this A Y years after the Commencement Date 
greement. 

' 

4 



Filed: 11/8/2019 9:45 AM CST   Codington County, South Dakota     14CIV19-000303

. n the Term may be 
. ment Term. At Operator'~ oJ)tlO 'ation of the Wind 

6 t 2 Delays Dunng Ease . d of time during which oper . n or Force 
· · . 1 to the perm 1 suspens10 

extended for a period of tune ebqua of the occurrence of a Regu atory 
Fann is delayed or suspended ecaus~ 
Majeure, which are defined as follows. . . f 

• " the enactment or apphcat10n o 
(.) "Regulatory Suspension shall mean . . . · · Federal 
1 • h Dak ta Public Utiht1es Comm1ss1on, . 

any law, order, rule, or re_gu~at10n of the fou~ stateo or federal government authority h~vmg 
Energy Regulatory Comnuss1on, or other oca ' . ' f such overnmental authonty to 
jurisdiction over the Wind _Farm or Operator, or i1f :1l~;~e~ :!, or re~lation, which results in 
issue an approval or penmt pursu~nt tofanhy sued a f' n sale or transmission of electricity from 
the delay, interruption, or suspension o t e pro uc io ' 
the Turbines; and 

(") "Force Majeurc" shall mean causes beyond the rea~onable conli~o~to! 
u 1 . . F r e Majeure includmg but not mi e 

and without the fault or negligence of the Party c rummg O c d ' · k ting boycotts or 
to acts of God, labor unrest (including, b~t n~t limite~ t~, slow ;:iaii;e e or power surge, 
strikes), flood, earthquake, stonn, fire, hgh1?1~g, exp os10n,_ po e . or cables to the Wind 
vandalism, theft, the cutting of power, transmission or othe~dlm~, wrres v lution riot civil 
Fann by persons other than Wind Farm employees, epl emtc, war, re O 

' ' t 
disturbance, sabotage, change in law or applicable regulation subs~quent to ~e Comm.~cem~ 
Date and action or inaction by any federal, state or local legislative, ~xecutive, admi!'11stratlve 
judicial agency or body which in any of the foregoing cases, by exercise _of due for~~ght sue~ 
Party could not reasonably have expected to avoid, and which, by the exercise of due ddtgence, It 

is unable to overcome. 

The Parties shall be excused from performing their respective obligations under this 
Agreement and shall not be liable in damages or othe1wise if and _to the exte?t that they _are unable 
to so perform or are prevented from perfonning by a Force MaJeure, provided ~at: (1) the _non­
performing Party, as promptly as practicable after the occurrence of the Force MaJeure, but m no 
event later than thirty (30) days thereafter, gives the other Party written notice describing the 
particulars of the occutTence; (ii) the suspension of performance is of no greater scope and of no 
longer duration than is reasonably required by the Force Majeure; (iii) the non-perfonning Party 
uses good faith and commercially reasonable efforts to remedy its inability to perfonn; and (iv) as 
soon as the non-performing Party is able to resume performance of its obligations excused as a 
result of the occurrence, each party shall give prompt written notification thereof to the other Party. 

6.2 Termination by Operator. Operator, at its option, shall have the right to 
terminate this Agreement at any time during the Te1m of the Agreement, as to all or any part of 
the Operator Property. Termination shall be effective thirty (30) days after written notice of such 
termination to Owner, If Operator's notice is a full termination of the Operator Property, the 
Parties shall be relieved of all further duties and obligations under this Agreement, other than 
(i) the payment of any accrued and unpaid obligations owed by either Party as of the date of 
tennination; (ii) the removal of the hnprovements by Operator pursuant to Section 8.9; and (iii) 
any other obligations and liabilities that are expressly stated in this Agreement to survive such 
termination. Upon any such partial termination by Operator, the Parties shall be relieved of all 
further duties and obligations under this Agreement with respect to the portion thereof 
terminated by Operator, subject to the obligations and liabilities referenced in items (i) through 
(iii) above that shall continue to be applicable to the terminated portion of this Agreement. 
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Owner and Operator agree to execute an 

. d · g such partial 
hi Agreement ev1 encm 

amendment to t 5 

termination. t agrees to 
0 . eferenced in Section 3' Opera or d 

7 Payments. If Operator exercises the puon r. d f fi r the Leases and Easements an 
p·ay Owner the amounts set ~orth in ~xbibit D as ~ons1 era ion o 

Operator's other rights and mterests m the Owners Property. 

h 'gh t ·t ol cost and expense, to construct, 
g Improvements. Operator shall have t e rt t, a 1 s s e 11 t1 Tti structures 

i~tall, maintain, use, operate, repair, replace, relocate a~d remove a ac1/ es, kind and 
equipment, machinery, wires, conduit, cables, pole~, materials .and pr;~,;in~v;~ on the 

character required for the construction and operation of port10ns ? e ... 

owner's Property, including, but not limited to, the T~rbines, Collection Facihtie~i M~t Iow~;; 

and Roadway Improvements referenced in Sections 8.1 through 8.5 (co ect1ve Y, 

"Improvements"). 

s.1 ''Turbines" shall mean any wind turb!ne ge~erato_r or wi~d ~a~hine designe? for 

the generation of electrical power from wind pow~r, mcludmg w1th~ut hm1tat1on, the associated 

towers, support structures, guy wires, braces and directly related eqmpment. 

8.2 "Collection Facilities" shall mean all Improvements whose purpose is to deliver 

electrical power generated by the Turbines to an electrical power grid o~ other syst~m, i~cluding 

without limitation transformers and overhead and underground electrical collection Imes and 

interconnection facilities. 

s.3 11Telecommunicatlon Facilities 11 shall mean all Improvements whose purpose is 

to provide telecommunication services solely relating to Operator•s wind powered projects, 

including telephone, closed-circuit television, radio, microwave, internet, computer data and 

other telecommunication services. 

8.4 "Met Tower" shall mean towers used primarily to gather and transmit 

meteorological data relating to the Wind Farm, and includes the tower's foundations, guy wires, 

meteorological data acquisition equipment, power source, and any required data and electrical 

transmission lines. 

8.5 "Roadway Improvements0 shall mean all improvements that may be necessary 

to construct. maintain and repair any new and existing roadways, driveways, gates and other 

means of ingress and egress over, across and along the Access Property, including paving or 

surfacing of the roadways with asphalt, gravel or other roadway materials, and the construction 

and installation of culverts, bridges, drainage ditches, gates, cattle guards and similar structures 

and facilities. 

8.6 Ownership of Improvements. All Improvements shall at all times remain the 

property of Operator, and Owner shall have no right, title or interest therein. All Improvements 

constructed or placed on the Owner's Property by Operator during the Term of this Agreement 

may be repaired, replaced, relocated, removed, added to or expanded upon by Operator at any 

time during the Term of this Agreement. Owner expressly waives any statutory lien or common 

law liens on the Improvements to which Owner might be entitled. 
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ot ermit any liens arising out of 

8.7 Construction Liens. Operator _shall !xne! to be filed against the Ope:ator 

Operator's use of the Operator Property under this :gr~t receives notice of the lien, prov1d~t 

Property. Operator shall, within six.ty (60) days abler 1 est, or remove such lien from e 

bond or other security that Owner may reason_a Y requ 
Operator Property in the manner provided by apphcable law· 

s.s Location of Improvements. The locations and routes of the Improveme~ts for 
which the Leases and Easements are being granted cannot be determined until the. completio~ of 

Operator's inspection testing study and surveying of the Owner's Property during the Option 

Tenn. Owner and 
1

0peratdr acknowledge and agree that the location and routes of the 

Improvements may need to be relocated or rerouted by Operator, at any time during the Tenn of 

this Agreement, so long as the nature and extent of any such relocated or rerouted Improvements 

arc not materially different and impose no greater burden on the Owner's Property than. the 

miginal locations or routes and Operator takes appropriate actions to minimize any disruption ?r 

inconvenience to Owner and the uses of the Owner's Property reserved to Owner m 

Section 11.3. Fo11owing construction of the Wind Fann. Operator shall provide Owner an "as­

built" survey of all Improvements on Owner's Property, which shall serve as Exhibit C to this 

Agreement. 

8.9 Removal of Improvements. Upon full or partial termination of any of the 

Leases or Easements; Operator shall remove all physical material pertaining to the Improvements 

from the affected Operator Property to a depth of thirty-six inches (36") beneath the soil surface, 

and restore the area formerly occupied by the Improvements to substantially the same physical 

condition that existed immediately before the construction of the Improvements (the "Removal 

Obligations"). If Operator fails to complete its Removal Obligations within twelve (12) months 

of full or partial termination of the applicable Lease or Easement, Owner may do so, in which 

case Operator shall reimburse Owner for costs of fulfilling Operator's Removal Obligations 

incurred by Owner. 

9. Ownership and Title Matters. Owner warrants and represents to Operator, both as of 

the Effective Date, and as of the Commencement Date as follows: 

9.1 Authority. Owner is the sole owner of the Owner's Property including the 

Operator Property and has the unrestticted right and authority to sign this Agreement and to 

grant Operator the Leases and Easements and other rights granted in this Agreement. When 

signed by both parties, this Agreement constitutes a valid and binding agreement enforceable 

against Owner in accordance with its terms. 

9.2 Other Agreements. The Owner's Prope1ty is not subject to any other 

agreements, options, rights of first refusal or other prior right of any party to purchase, lease or 

acquire leases and easements in the Owner's Property, or create any prior claim or right that 

would preclude or interfere with Operator's rights and interests under this Agreement and the 

Leases and Easements. 

9.3 Minerals. Except as otheiwise disclosed in writing by Owner to Operator at the 

time of the execution of this Agreement by Owner, Owner owns all of the oil, gas and other 

minerals, and all rights thereto as exist on or under the Owner's Property. 

7 
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. . owner to Operator at the 

9 4 
owner Mortga2£, Except as doisdosre~~:;~~n!ob:ortgages encumbering the 

· h' A ement by wne ' 
time of the execution of t 18 gre ., 
Owner's Property ("Owner Mortgage). . Mortgage 

. C re If there is an owner " 
9 4.1 Notice and Opportumty to . u_fr. the holder thereof C Owner 

. · • rt d Owner receives om d ch 
encumbermg Owner s Prope Y an d Owner shall notify Operator an ea 
Mortgagee") any notice that payment~ are over ue;endin a copy of such overdue payment 
Operator Mortgagee (as defined at Sectton 13.1) by ft g. t or (ii) three (3) business days 
notice to Operator by the earlier of (i) five(~) days 8 e} rec:~er Mortgage could occur. If 
prior to the date by which a default under or ;111 respec~ o suulcd b in Operator's interest to make 

M rt ee detennmes that tt wo e . , h 
Operator or any Operator O gag • b h lf whether as a result of rece1vmg sue 
such payments to Owner Mortgagee on O~er_ s ht\ a ~ake such payments and to credit the 
notice or otherwise1 <?perator shall lhave 1\ e nf p ymo ent next due under the Agreement. 
payments so made agamst the Annua Insta men a 

9 4 2 Subordination, Non-Disturbance and Attornment ~greement. Within 
· · . . 0 . · N f owner shall deliver to Operator an 

thirty (30) days after Owner receives th~ ~t10n o ic~, d Att ent Agreement 
executed and duly acknowledged Subordmation, Non-Disturbance an omm Mort a ee 
("SNDA") in the fonn prepared and provided by Operator, ~om each O~ner g g , , 
ursuant to which such Owner Mortgagee agrees. among other thmgs, not to disturb Operator 5 

possession and use of the Owner's Property. Operator shall, at its sole cost and ex~ense, recofd 

~ch such SNDA in the Official Records of the County in which Owner's Prope~ is located: If 

Owner fails to deliver a SNDA from each Owner Mortgagee, Operator may, at its -~ole option, 
either (i) terminate this Agreement immediately upon written notice to Owner, or (11) take such 
action as Operator deems reasonably necessary to effect the rights _granted to Operator hereunder, 
including, without limitation, contacting the Owner Mortgagee directly, and off-set all amounts 
expended in such efforts against the Annual Installment Payments and any other amounts due 

hereunder or in respect hereof. 

10. Representations and Warranties of Owner. Owner hereby makes the following further 
representations and warranties: 

10.1 Physical Condition. Owner has no actual knowledge of any existing physical 
conditions of the Owner's Property which would prevent, significantly restrict or make more 
expensive Operator's development of the Owner's Property for the purposes specified in this 
Agreement, or which could, with the passage of time, or the giving of notice, constitute a 
violation of any currently applicable governmental law, ordinance, order, rule or regulation. 

10.2 Legal Restrictions. Without having made any specific investigation thereof, and 
without undertaking to do so, Owner has no actual knowledge of any law, regulation, ordinance 
or order of, or agreement with, any local, state or federal governmental authority which would 
prohibit or significantly restrict Operator's development of the Owner's Property pursuant to this 
Agreement. This Agreement does not violate any contract, agreement, instrument, judgment or 
order to which Owner is a party or which affects the Owner's Property. To the best of Owner's 
knowledge, the Owner's Property is currently in full and complete compliance with all 
governmental laws, ordinances, orders, rnles and regulations applicable to the Owner's Property. 

8 
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. . . and to the best of owner's knowledge, 

l
o 3 No Litigation. No litigation is pendmg 'ed anticipated with respect to ~y 
· - . • roposed threaten or • · f action 

no litigation or administrative act10ns are p 1' of any litigation or admmtstra 1ve . 
matter affecting the Owner's Property .. If Owner ea~~ Owner's Property' owner shall give 
proposed, threatened or instituted with respect to e 

Operator prompt notice thereof. 
. • t fi rth in this Section 10 shall 

10.4 Survival The representations and warranties se 0 

survive the execution and delivery hereof. 

t 1. Use, Operation and Maintenance. 

11.1 Exclusive Use by Operator. Subject to the limitations in Sections 11:3, ~erator 

shall have the exclusive right (i) to use and possess the Operator Property i~ conne~tton WI!? the 
Wind Fann and other similar wind-powered electrical power gen_eratto~ projects; ~n)_ to 
investigate, inspect, survey, and conduct tests of the Owner's Property, mcludmg, ~ut n~~ lumted 
to, meteorological, environmental, archeological and geotechnical tests and studies; (111) to use 
and convert all of the wind resources on the Owner's Property; and (iv) to undertake such other 
activities on the Owner's Prope1ty that may be related to the Wind Farm, including, without 
limitation, the storage of towers, materials and equipment during the installation and construction 
of the Turbines and other Improvements; development and operation of communications 
systems; and site tours of the Wind Fann for visitors and other interested parties. 

11.2 No Required Installation or Operation. Nothing in this Agreement shall be 

interpreted as imposing on Operator any obligation to install Turbines or other Improvements on 
the Owner's Property, or to operate the Wind Farm on the Owner's Property. Operator shall 
have the sole discretion to determine if and when any Turbines and other Improvements may be 
constructed on Owner's Property, and if and when to commence the operation of the Wind Farm 
on the Owner's Property. 

11.3 Uses Reserved by Owner. Owner expressly reserves the right to use the 
Owner's Property for all other purposes not granted to Operator under this Agreement, including 
ranching and agricultural uses, and all recreational uses, provided that no such other use 
interferes in any way with Operator's use of the Operator Property under this Agreement 
including the joint use of the roadways now or hereafter located on the Access Right Property'. 
Owner's reserved rights are further made subject to the following conditions requirements and 
~~~: , 

11.3.1 Ranching & Agricultural Uses. Owner and Operator agree to cooperate 

with each other in a manner that allows Owner to continue the current ranching and agricultural 
uses of the Owner's Property in a manner that does not unreasonably interfere with Operator's 
use of the Operator Property. 

11.3.2 Hunting. If Owner hunts and/or discharges firearms on and near the 
Operator Property, Owner shall take such precautions as are reasonable to ensure the safety of 
Operator's site personnel and the protection of Improvements on the Operator Property during 

and after construction of the Wind Farm. 

9 



Filed: 11/8/2019 9:45 AM CST   Codington County, South Dakota     14CIV19-000303

llow owner's guests to use the Operator 
l l.3.3 Recreational Uses. Owner m~y a fi ational purposes except at times 

Property, except the Turbine and Met Tower Prop~rt~:~l;r =~r:afety or operation ~~ ~afety of 

or under circumstances that adversely affect. pub he ther all-terrain vehicles in the v1c101ty of th,e 
the Improvements If Owner uses snowmobiles or o . to ensure the safety of Owners 

· · 1 ak h asonable precautions so as p .-h, 

Operator Property, it sbal t e sue re . f Im rovements on the Operator ropen, 
guests, Operator's site personnel, and _the protection ° P 
during and after construction of the Wmd Farm. 

h· 11 be responsible, at its sole cost and 
11.4 Permits and Approvals. Ope~tor ~ a 1 ecessary for the construction 

expense, for obtaining any governmental permits an . approvdaosp:ration of the Improvements, 

d • f th w· d Fann and the construction an CL 
an operation o e . m . . ak , 0 -Call Notification System, SD 
including complying with the prov1s1ons of South D ota s ne . vernmental 
Ch ter 49 7 A Owner shall cooperate with Operator as necessary to obtam any. go 'd d 

ap - · • h 1· ·t f · ing any applications prov1 e 
or utility approvals or permits, including, wit out 1m1 a ton, Sign ' d' tl 
that Operator shall reimburse Owner for all its reasonable out-~f-pocket expenses . :ec by 

incurred in connection with such cooperation. To the extent ~ennttted by law, _o~et ere Y 

waives enforcement of any applicable setback and sideyard requ~rements and ~estrtct10ns and any 

other zoning restrictions pertaining to the amount of land requ~red surroundm~ Improvements, 

whether imposed by a government authority or otherwise, apphcabl~ to the Wmd ~ann on the 

Owner's Property or any such facilities to be placed upon property adJacent to Owner s Property. 

11.5 Compliance with Laws. Operator shall comply in all material respects with 

valid laws applicable to the Operator's use of the Owner's Property and the Operator Property. 

Operator shall have the right, in its sole discretion and at its sole expense, in Operator's name or 

Owner's name, to contest the validity or applicability to the Owner's Property and the Operator 

Property of any law, ordinance, statute, order, regulation, property assessment or the like made 

by any governmental agency or entity. Operator shall control any such contest and Owner shall 

cooperate with Operator in every reasonable way in such contest, at no out-of-pocket expense to 

Owner. 

l l.6 No Interference. During the Tenn of this Agreement, Owner covenants and 

agrees that neither Owner nor its agents, lessees, invitees, guests, licensees, successors or assigns 

will (i) interfere with, impair or prohibit the free and complete use and enjoyment by Operator of 

all rights granted by this Agreement; (ii) take any action which will interfere with or impair the 

availability, accessibility, flow, frequency, or direction of air and wind over and above the 
Owner's Property; (iii) take any action which will in any way interfere with or impair the 
transmission of electric, electromagnetic or other forms of energy to or from the Owner's 
Prnperty; or (iv) take any action which will interfere with or impair Operator's access to the 

Owner's Property and the Operator Property for the purposes specified in this Agreement. 

11.7 Care and Appearance. Operator, in its exercise of the easement and otherrights 

granted hereunder shall, at all times, maintain the Improvements in a reasonably neat, clean and 

presentable condition, consistent with its current usage. Operator shall not willfully or 

negligently damage or destroy the Owner's Property, but if tiles are damaged, Operator will 

replace tiles and restore drainage to original condition. Operator shall keep the Owner's Property 

clean and free of debris created by Operator, its contractors, or others brought on to the Owner's 

Property by Operator. Operator shall not use the Owner's Property for storage, except for 

materials, construction equipment and vehicles directly associated with construction or 
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' r d'acent properties that are part of 
maintenance of the Improvements on the Owner s Property o a 1 

the Wind Farm. 
. . ble time following Owner's request, 

11.8 Fences and Gates. W1thm a reasonacattle ards damaged or removed in 

Operator shall repair or replace any fences, gates o~ Pr gu Fences removed from the 

connection with Operator's activities on the Owners t o~ei~~xpense in mutually agreeable 

Owner's Property, if replaced, shall be re-built by Operda otr ba replaced by Operator shall be of 
, d ttle guards that nee o e t 

locat1ons. All fences, gates, an ca d O mp1eted all replacement fences, ga es 

similar type and materials to the ones r~mo~e db ~~;r To minimize the need for temporary 

and cattle guards shall be owned an~ mamtame y oid asturing animals on or near the 

fencing, Owner will cooperate with O~erator. t~ av ce o; removal activity by Operator. 
Improvements during periods of constmctton, mam enan 

• 0 t gr e to maintain and repair all 
11.9 Roadway Maintenance and Repairs. pera or a . e. s erator 

Roadway Improvements located on the Access Easement for the Joint use thereof ~y Op 'ded 
and Owner for ingress and egress over, across, and along the Acce~s Easement, prov1 rt~ 

however Owner shall reimburse Operator for any costs and expenses incurred by Operato 

repair a~y damage or perform any sp~dal m~in~enance of the roadway caused by Owner or any 
person using the roadway with Owner s perm1ss1on, other than Operator. 

12. Taxes. 

12.1 Owner,s Taxes. Owner covenants and agrees to pay prior to delinquency all real 

and persona] property and other taxes, general and special assessments, and other charges of 

every description ("Taxes") levied or assessed against the Owner's Property and ~1 

improvements thereon by governmental authorities, other than Operator's Taxes referenced Ill 

Section 12.2 (Taxes, excepting Operator's Taxes, "Owner's Taxes"). 

12.2 Operator's Taxes. Subject to timely receipt from Owner of the relevant 

statement for Taxes pursuant to this Section 12.2, Operator shall pay to Owner prior to 

delinquency the amount of any increase in the Taxes levied against the Owner's Property 

attributable to the taxable value of the Operator Property ("Operator's Taxes',). Operator shall 

not be responsible for Taxes attributable to improvements installed by Owner or others on the 

Owner's Property. Owner shall submit the annual statement for Taxes to Operator within a 
reasonable time after the date Owner receives the statement from the taxing authority. Operator 

may elect to have the statement for Taxes sent directly to Operator. In such event, Operator shall 

pay all Operator's Taxes to the appropriate taxing authority prior to delinquency, and Owner 

shall pay to Operator Owner's Taxes prior to delinquency (or Operator may pay Owner's Taxes 

and offset such amount against the Payments). If Operator receives such statement directly, 

Operator shall submit a copy of the statement for Taxes to Owner within thirty (30) days after 

the date Operator receives the statement from the taxing authority. 

12.3 Failure to Pay. In the event either Party fails to pay their share of Taxes prior to 

delinquency, the other Party shall have the right to pay such Taxes and any accrued penalties or 

interest, which payments shall increase or be offset against other Payments due under this 

Agreement. 

11 
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f 12·4 Operator's Right to Contest. Operator may contest the legal validity or amount 
oroany ~perato~'s Tax~s for which it is responsible under this Agreement, and may institute such 
~uc~ee mgs as it conside.rs neces~ary, provided that Operator shall bear all expenses in pursuing 

c?ntest or proceedmg. With respect to any Taxes which may constitute a lien on the 
Owner s Property, Operator shall promptly pay such Taxes unless the proceeding in which it 
contests such Taxes shall operate to prevent or stay the collection of the Taxes so contested or 
unless Operator removes any such lien by bonding or otherwise. Owner agrees to render to 
~perator all reasonable assistance in contesting the validity or amount of any such Taxes, 
mcluding joining in the signing of any reasonable protests or pleading which Operator may deem 
advisable to file; provided, however, that Operator shall reimburse Owner for its reasonable out­
of-pocket expenses, including reasonable attorneys' fees incurred in connection with providing 
such assistance. 

13. Mortgage of Operator Property. 

13.l Right to Mortgage. Operator may, upon notice to Owner, but without requiring 
Owner's consent or approval, mortgage, collaterally assign, or otherwise encumber and grant 
security interests in all or any part of its interest in the Operator Property. These various security 
interests in all or a part of the Operator Property are collectively referred to as an "Operator 
Mortgage" and holder of such security interest, an "Operator Mortgagee." Any Operator 
Mortgagee shall use the Operator Property only for the uses permitted under this Agreement. 
Whenever Operator has granted a security interest under this Section 13, it will give Owner 
notice of the Operator Mortgage (including the name and address of the Operator Mortgagee for 
notice purposes) to Owner; provided that failure to give this notice shall not constitute a default 
under this Agreement, but rather shall only have the effect of not binding Owner to provide such ' 
Operator Mortgage notice until the Operator and its address is given to Owner. 

13.2 Notice of Default and Opportunity to Cure. As a precondition to exercising 
any rights or remedies related to any alleged default by Operator under this Agreement, Owner 
shall give written notice of the default to each Operator Mortgagee at the same time it delivers 
notice of default to Operator, specifying in detail the alleged event of default and the required 
remedy. Each Operator Mortgagee shall have the right to cure any default as Operator, and/or 
the right to remove any Improvements or other property owned by Operator or such Operator 
Mortgagee located on the Owner's Property to the same extent as Operator. The cure period for 
any Operator Mortgagee shall be the later of (i) the end of the Operator cure period; (ii) thirty 
(30) days after such Operator Mortgagee's receipt of the default notice; or (iii) if applicable, the 
extended cure period provided for in Section 13.3. Failure by Owner to give an Operator 
Mortgagee notice of default shall not diminish Owner's rights against Operator, but shall 
prese1ve all rights of the Operator Mortgagee to cure any default and to remove any 
Improvements or other property of Operator or the Operator Mortgagee located on the Ownees 
Property. 

13.3 Extended Cure Period. If any default by Operator under this Agreement cannot 
be cured without the Operator Mortgagee obtaining possession of all or part of the Operator 
Property, then any such default shall be deemed remedied if an Operator Mortgagee: (i) within 
sixty (60) days after receiving notice from Owner as set forth in Section 13.2, acquires 
possession of all or part of the Operator Property, or begins appropriate judicial or nonjudicial 
proceedings to obtain the same; (ii) diligently prosecutes any such proceedings to completion; 

12 
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and (iii) after gaining p · f obligations as d h ;ssess1on o all _or part of the Operator Property perfom1s all other o erator M an w . en e. s~me are due m accordance with the tenns of this Agreement. If an 

1 
P ortgagee ~s proh1b1ted by any court or by operation of any bankruptcy or insolvency 

a~s from ~ommencmg or prosecuting the proceedings described above, the sixty (60) day 
pen~d. ~pec1fied above for commencing proceedings shall be extended for the period of such 
prohib1tlon. 

13.4 Operator Mortgagee Liability. Any Operator Mortgagee whose interest in the 
O~erator Property is held solely for security purposes, shall have no obligation or liability under 
tlus Agreement unless and until the Operator Mortgagee succeeds to absolute title to the 
Operator Property and the rights of Operator under this Agreement. An Operator Mortgagee 
shall be liable to perform obligations under this Agreement only for and during the period it 
directly holds such absolute title. 

13.5 Certificates & Other Documents. Owner shall execute any estoppel certificates 
(certifying as to truthful matters, including without limitation that no default then exists under 
this Agreement, if such be the case), consents to assignment and non-disturbance agreements as 
Operator or any Mortgagee may reasonably request from time to time. Owner and Operator shall 
cooperate in amending this Agreement from tiine to time to include any provision that may be 
reasonably requested by Operator or any Operator Mortgagee to implement the provisions 
contained in this Agreement or to preserve an Operator Mortgagee's security interest. 

13.6 Operator Mortgagee's Right to Enforce Mortgage & Assign. Each Operator 
Mortgagee shall have the right, in its sole discretion: (i) to assign its Operator Mortgage; (ii) to 
enforce its lien and acquire title to all or any portion of the Operator Property by any lawful 
means; (iii) to take possession of and operate all or any portion of the Operator Property and to 
perform all obligations to be perfonned by Operator under this Agreement, or to cause a receiver 
to be appointed to do so; and (iv) to acquire all or any portion of the Operator Property by 
foreclosure or by an assignment in lieu of foreclosure and thereafter, without Owner's consent, to 
assign or transfer all or any portion of the Operator Prope1ty to a third party. Any Operator 
Mortgagee or other patty who acquires Operator's interest in the Operator Property pursuant to 
foreclosure or assignment in lieu of foreclosure shall not be liable to perform the obligations 
imposed on Operator by this Agreement which are incurred or accruing after such Operator 
Mortgagee or other party no longer has ownership or possession of the Operator Property. 

13.7 New Agreement. Jf the Operator Property is foreclosed upon or there is an 
assignment in lieu of foreclosure, or if this Agreement is rejected or disaffirmed pursuant to 
bankruptcy law or other law affecting creditor's rights and, within ninety (90) days after such 
event, Operator or any Operator Mortgagee or other purchaser at a foreclosure sale shall have 
arranged to the reasonable satisfaction of Owner for the payment of all Annual Installment 
Payments or other charges due and payable by Operator as of the date of such event, then Ownet· 
shall execute and deliver to Operator or such Operator Mortgagee or other purchaser at a 
foreclosure sale, or to a designee of one of these parties, as the case may be, a new agreement 
("New Agreement") which (i) shall be for a term equal to the remainder of the Tenn of this 
Agreement before giving effect to such rejection or termination; (ii) shall contain the same 
covenants, agreements, terms, provisions and limitations as this Agreement (except for any 
requirements that have been fulfilled by Operator or any Operator Mortgagee or other purchaser 
at a foreclosure sale prior to rejection or termination of this Agreement); and (iii) shall include 

13 
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tbat portion of the Operator Prnperty · h · 
other purchaser at a forecl l h m w i~h Operator or such other Operator Mortgagee or 
more than one Operator M::e sa e :: an tnt~rest on the date of rejection or termination. If 
this provision th N A gagee m es a wntten request for a New Agreement pursuant to N A ' e ew greement shall be delivered to the Operator Mortgagee requesting such 
0 ew gr:ment whose Operator Mortgage has lien priority, and the written request of any other 

perator. . ortgagee. whose lien is subordinate shall be void and of no further force or effect. 
~e prov1S1ons of this Section 13.7 shall survive the tem1ination, rejection or disaffumation of 
this ;Agreement and shall continue in full force and effect thereafter to the same extent as if this 
Section 13.7 were a separate and independent contract made by Owner, Operator and each 
Oper_ator Mortgagee, and, from the effective date of such termination, rejection or disaffinnation 
of this Agreement to the date of execution and delivery of such New Agreement, such Operator 
~ortgage~ or other purchaser at a foreclosw·e sale may use and enjoy the Operator Property 
without hmdnl:n~e by Owner or any person claiming by, through or under Owner; provided that 
all of the conditions for the New Agreement as set forth above are complied with. 

13,8 Operator Mortgagee's Consent to Amendment, Termination or Surrender. 
Notwithstanding any provision of this Agreement to the contrary, the Parties agree that so long 
as any Operator Mortgage remains outstanding, this Agreement shall not be modified or 
amended, and Owner shall not accept a surrender, cancellation or release of all or any part of the 
Operator Property from Operator, prior to expiration of the Tenn of this Agreement, without the 
prior written consent of the Operator Mortgagee holding such Operator Mortgage. This 
provision is for the express benefit of and shall be enforceable by each Operator Mortgagee as if 
it were a party named in this Agreement. 

14. Assignment and Sublease. Operator shall have the right, without Owner's consent, to 
sell, convey, lease, grant an easement, or assign all or any portion of the Operator Property, on 
either an exclusive or a non-exclusive basis, or to grant subleases, co-leases, sub-easements, 
licenses or similar rights with respect to the Operator Property (collectively, "Assignment''), to 
one or more persons or entities (collectively "Assignee"). Each Assignee shall use the Operator 
Property only for the uses permitted under this Agreement. When Operator makes any 
Assignment under this Section 14, Operator shall give notice to Owner of such Assignment 
(including the interest conveyed by the Assignment and address of the Assignee for notice 
purposes) to Owner; provided Operator's failure to give such notice shall not constitute a default 
under this Agreement, but rather shall only have the effect of not binding Owner with respect to 
such assignment or conveyance until such notice is given. Any Assignment by Operator shall 
release Operator from obligations subject thereof accruing after the date that liability for such 
obligations is assumed by the Assignee. 

15. Hazardous Materials. 

15.1 Owner's Covenants Regarding Hazardous Materials. Owner represents and 
warrants that, to the best of Owner's knowledge, the Owner's Property is not and has not been in 
violation of any federal, state or local environmental health or safety laws, statute, ordinance, 
rule, regulation or requirement ("Environmental Laws"), and Owner has not received any 
notice or other communication from any governmental authorities alleging that the Owner's 
Property is in violation of any Environmental Laws. "Hazardous Materials" shall mean any 
asbestos containing materials, petroleum, explosives, toxic materials, or substances regulated as 
hazardous wastes, hazardous materials, hazardous substances, or toxic substances under any 

14 
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federal, state or local Jaw or e 1 ti 0 to Operator ·' 'tin h r gu a on. wner represents and warrants that, except as disclosed 
Ha d ,;: wr~ g, to t e best of Owner's knowledge, no underground storage tanks and no 

zar hio~s atenaJs are or were located on the Owner's Property during or prior to Owner's 
owners p of the Owner's p p rty o h 11 · E . ro e • wner s a not violate in a material way any 

nvironmental Law relating to the Owner's Property. 

1~-2 Operator's Covenants Regarding Hazardous Materials. Operator shall, at 
Ope~tor s sole cost _and expense, promptly take removal or remedial action required by 
Environmental Law with regard to any material violation of any Environmental Law with regard 
to any Hazardous Materials brought onto the Owner's Property by Operator or its employees, 
agents, or contractors. Owner shall cooperate with Operator with regard to any scheduling or 
access to the Owner's Property in connection with any action required hereunder. 

. ~5.3 Operator's Indemnity Regarding Hazardous Materials. Operator shall 
mdemmfy, defend, protect and hold Owner hanntess from any liability based on: (i) the release 
of Hazardous Materials in, on, under or about the Owner's Property caused by Operator or its 
employees, agents, or contractors, or (ii) the violation by Operator or its employees, agents, or 
contractors of any Environmental Law. The indemnity obligations set forth herein shall be in 
addition to those set forth in Section 16, and shall survive tennination of this Agreement. 

16. Indemnity. 

16.1 Indemnity by Operator. Operator shall defend, indemnify, protect and hold 
Owner harmless from and against all liabilities, costs, expenses, obligations, losses, damages, 
claims, including reasonable attorneys' fees ( collectively "Liability"), resulting from the 
negligence, willful misconduct, or breach of this Agreement by Operator, its agents, contractors 
or employees, invitees, licensees and permittees: provided, however, that such Liability is not 
due to any negligence, willful misconduct, or breach by Owner, its agents, contractors or 
employees, invitees, licensees or pennittees. 

16.2 Indemnity by Owner. Owner shall defend, indemnify, protect, and hold 
Operator hannless from and against all Liability resulting from the negligence, willful 
misconduct, or breach of this Agreement by Owner, its agents, contractors or employees, 
invitees, licensees and permittees; provided, however, that such Liability is not due to any 
negligence, willful misconduct, or breach by Operator, its agents, contractors, employees, 
invitees, licensees, or pennittees. 

16.3 Survival. The obligations of the Parties under this Section 16 shall survive 
expiration or other termination of this Agreement. 

17. Confidentiality. This Agreement includes confidential and proprietary information 
relating to Operator and the Wind Farm. In addition, from time to time operator may deliver to 
owner additional confidential and proprietary information relating to the Wind Farm 
("Additional information"). Subject to any applicable state or federal law, Owner agrees not to 
provide copies of the Agreement or additional information or disclose the terms of the 
Agreement or additional infonnation, in whole or in part, to any person or entity, except as 
expressly authorized in this Section t 7. Operator authorizes Owner to provide copies of ~e 
Agreement and additional information and disclose the terms thereof to Owner's family, 

15 
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attorney, accountant, financial advisor and any existing or prospective mortgagee, lessee, or 
~urchase:, so lo?g as they likewise agree not to provide copies of the Agreement or additional 
mfonnat10n or disclose the terms thereof to any unauthorized person or entity. 

18. Default and Remedies. 

. 18.1 Operator Payment Default. If Operator shall fail to pay any amounts set forth 
m Exhibit D which failure continues for more than thirty (30) days from receipt of written notice 
from Owner that such amount is due, then Operator shall be in default (''Operator Payment 
Default") and Owner shall have the following remedies: 

18.1.1 Collection of Payments. With or without terminating this Agreement, 
Owner may file a lawsuit against Operator to collect any unpaid amounts set forth in Exhibit D 
together with interest thereon that accrues during the continuance of the Operator Payment 
Default, calculated at a rate (''Default Rate"), which is the lesser of (i) the prime interest rate at 
The Chase Manhattan Bank (or its successor) plus two percent (2%) per annum, or (ii) the 
maximum lawful rate. Owner shE\11 also be entitled to recover all court costs and reasonable 
attorneys' fees that may be incurred by Owner in collecting such amounts. 

18.1.2 Terminate Agreement. Owner may not terminate this Agreement 
because of any Operator Payment Default without first giving Operator written notice of its 
intention to terminate the Agreement ("Termination Notice"), to be effective on a date to be 
specified by Owner that is at least thirty (30) days after the date of the Termination Notice. If, 
by the date specified in the Termination Notice, Operator fails to pay the amount required to cure 
the Operator Payment Default (including interest at the Default Rate that accrues during the 
continuance of the Operator Payment Default, Owner's termination of this Agreement shall 
become effective on the date specified in the Termination Notice. Upon such termination, the 
Parties shall be relieved of all further duties and obligations under this Agreement, other than (i) 
the payment of any accrued and unpaid obligations owed by either Party as of the date of 
termination (including the amount owed by Operator with respect to the Operator Payment 
Default and interest payable with respect thereto); (ii) the removal of the Improvements by 
Operator pursuant to Section 8.9; and (iii) any other obligations and liabilities that are expressly 
stated in this Agreement to survive such termination. Owner's right to terminate this Agreement 
pursuant to this Section 18.l.2 is subject to and conditioned upon Owner giving any Operator 
Mortgagee written notice and opportunity to cure the Operator Payment Default as provided in 
Section 13.2. 

18.2 Other Operator Default. The breach by Operator of any provision hereof, other 
than an Operator Payment Default as set forth in Section 18.1 ("Other Operator Default"), may 
only result in a cause of action by Owner under applicable law and, other than as set forth in this 
Section 18.2. Owner hereby waives all other rights it may have, in law or in equity, to terminate 
this Agreement prior to the expiration of the Term. In the event of any such breach by Operator, 
Owner shall, at least thirty (30) days prior to commencing any cause of action, give written 
notice of the cause of breach to Operator, and any Operator Mortgagee (of which it has been 
notified in writing) concurrently, specifying in detail the alleged event of breach and the required 
remedy; provided, however, that if the nature or extent of the obligation is such that more than 
thirty (30) days is required, in the exercise of commercially reasonable diligence, for 
performance of such obligation(s), then the Operator shall not be in default if it commences such 

16 
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performance within such thirt (30) d . 
with commercialI · bl y ay period ancl thereafter pursues the same to completion 
breach 'thin th ,Y reasona e diligence. If Operator does not cure or commence curing such 
absol w~ irty ~30) ~ays of receipt of notice, the Operator Mortgagee shall have the 
th ute right to Substitute itself for Operator and perform the duties of Operator hereunder for 

e purposes of curing such breach. Owner expressly consents to such substitution agrees to 
:ccept sue? performance, and authorizes the Operator Mortgagee ( or its employe~s, agents, 
epresentatives or contractors) to enter upon the Owner's Property to complete such performance 

with all th 'ghts · ·1 · e n , pnv1 eges and obhgations of Operator hereunder. Owner may cure any 
default b! Operator after Operator's cure period has expired. If Owner at any time by reason of 
Operat~r s default, pays any sum or pe1fonns any act that requires the payment of any sum, the 
sum paid by Owner shall be due immediately from Operator to Owner, together with interest on 
such sum calculated at the Default Rate. 

18.3 Owner Default. Owner shall be in default of this Agreement if it shall fail to 
meet any of its obligations under the terms of this Agreement and shall not cure such default 
within thirty (30) clays after receiving notice thereof from Operator ( or if such default cannot be 
cured through the exercise of reasonable diligence within such thirty (30) day period, if Owner 
fails to commence corrective action within such thirty (30) day period and thereafter diligently 
prosecutes same to completion) ("Owner Default"). Upon the occurrence of an Owner Default, 
Operator shall have the option to pursue any one or more of the following remedies without any 
further notice or demand whatsoever: (i) terminate this Agreement without being liable for 
prosecution or any claim of damages therefor; and (ii) pursue any and all other action or 
remedies that may be available to Operator at law or in equity, including but not limited to an 
loss or damage which Operator may suffer by reason of a termination of this Agreement and the 
loss of the value of the Operator Property. 

19. Notice. 

19.1 Writing. All notices given or pennitted to be given hereunder shall be in writing. 

19.2 Delivery. Notice is considered given either (i) when delivered in person to the 
recipient named below, (ii) three days after deposit in the United States mail in a seal~ envelo~e 
or container, postage and postal charges prepaid, return receipt re~~ested or certified mall, 
addressed by name and address to the party or person intended, or (111) twenty-four (24) hours 
from proper and timely delivery to an overnight courier service addressed by name and address 
to the party or person intended as follows: 

Notice to Owner: 

Notice to Operator: 

Timothy J. Lindgren and Linda M. Lindgren 
I 6050 464 Ave 
South Shore, South Dakota 57253 
Telephone: (605) 881-2398 

Boulevard Associates, LLC 
700 Universe Boulevard 
Juno Beach, FL 33408-2657 
Attention: Business Manager 
Facsimile: (561) 691-7307 

17 



Filed: 11/8/2019 9:45 AM CST   Codington County, South Dakota     14CIV19-000303

19·3 Change of Recinient Add E' 
or from time to time . or ress. ither party may, by notice given at any time 
whether a party ' ;quire subsequent notices to be given to anothe.r individual person 
before actual o~ ~ o l~er or representative, or to a different address, or both. Notices give~ 

rece1p or notice of change shall not be invalidated by the change. 

20- Miscellaneous Provisions. 

. 20.1 Successors & Assigns. The terms and provisions of this Agreement shall run 
with the land and b_e binding on and inure to the benefit of the heirs, successors, assigns and 
pe1:l~nal representatives of the Parties. Operator in its discretion may authorize other persons or 
entities to use the Operator Property for the purposes stated in this Agreement. 

20.2 Memorandum. Simultaneously with the execution of this Agreement, Owner 
~d Operator agree to execute and acknowledge a memorandum of this Agreement satisfactory 
ID form and substance to Operator and Owner. Owner consents to the recordation of the 
memorandum in the public records of the county where the Owner's Property is located. 

20.3 Entire Agreement This Agreement and the attached Exhibits shall constitute the 
entire agreement between the Parties and supersedes all other prior writings and understandings. 

20.4 Amendments. This Agreement shall not be amended or modified in any way 
except by an instrument signed by Owner and Operator and consented to by any Operator 
Mortgagee. The Parties hereto shall at all times hereafter execute any documents and do any 
further acts which may be necessary or desirable to carry out the purposes of this Agreement and 
to give full force and effect to each and all of the provisions hereof. 

20.S Legal Matters. This agreement shall be governed by and interpreted in 
accordance with the then existing laws of the State of South Dakota and the County where the 
Owner's Property is located shall be considered the proper forum or jurisdiction for any disputes 
arising in connection with this Agreement. The parties agree to first attempt to settle any dispute 
arising out of or in connection with this Agreement by good-faith negotiation. If the Parties are 
unable to resolve amicably any dispute arising out of or in connection with this Agreement, each 
shall have all remedies available at law or in equity including attorney's fees awarded to the 
prevailing party. Each Party waives all right to trial by jury and specifically agrees that 
trial of suits or causes of action arising out of this Agreement sha11 be to the court of 
competent jurisdiction. Time is of the essence with regard to the terms and conditions of this 
Agreement. 

20.6 Severability. If any te1m or provision of this Agreement, or the application 
thereof to any person or circumstance sha11, to any extent, be determined by judicial order or 
decision to be invalid or unenforceable, the remainder of this Agreement or the application of 
such tenn or provision to persons or circumstances other than those as to which it is held to be 
invalid, shall be enforced to the fullest extent pennitted by law. In the event it was determined 
by Operator that the rights of the parties hereto under this Agreement were to become 
unenforceable due to the effect of Article XVII, Sections 21-24 of the South Dakota 
Constitution, the parties agree to amend this Agreement or modify the rights granted herein in 
order to comply with all applicable laws and to grant to Operator the rights to the extent 
necessary to construct, operate and maintain the Improvements as contemplated herein. 
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. 20.7 Ta~ Cre~its. If under applicable law Operator becomes ineligible for any tax 
cred.i~ benefit or mcenhve for alternative energy expenditure established by any local, state or 
federal government, then, at Operator's option, Owner and Operator shaU amend this Agreement 
or replace it with a different instrument so as to convert Operator's interest in the Operator 
Property t~ a ~bstantially similar interest that makes Operator eligible for such tax credit, benefit or mcentive, so long as Owner's interests are not impaired. 

20.8 Approvals. Whenever in this Agreement the approval or consent of either Party 
is required or contemplated, unless otherwise specified, such approval or consent shall not be unreasonably withheld or delayed. 

20.9 Counterparts. This Agreement may be executed in multiple counteiparts, each 
of which shall be deemed an original, and all of which together shall constitute a single instrument. 

20.1 o Option to Convert. During the Term of the Leases and Easements granted 
herein, Owner grants to Operator the option to convert the Leases herein contained to easements, 
or the Easements to leases, as determined by Operator in its sole discretion. Operator may 
exercise such option by giving the Owner thirty (30) days written notice of its intent to exercise 
such option. The terms and conditions of such easements and/or leases shall be the same as ~e 
tenns and conditions of the Leases and Easements, including the annual payments as set forth m 
Exhibit D of this Agreement. 

[SIGNATURES ON FOLLOWING PAGE] 
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Owner: 

Timothy J. Lin wen 

If J,._, m -~ 
Linda M. Lindgren 

Operator: 

By:_-¥.,+"'""'.lf-~~~-----­

/ Vice President 
' 
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EXHIBIT A-1 

Legal Description of Owner's Property 

The Southwest Quarter (SW¼) and the West Half of the Southeast Quarter (W½SE¼) of Section 

2, Township 118 North, Range 51 West of the 5th P.M., Codington County, South Dakota. 
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BOLDING PAGE FOR EXHIBIT A-2 

Legal Description of Wind Non-Obstruction Easement Property and Description of Wind 

Non-Obstruction Easement in Vertical and Horizontal Angles & Legal Description of Real 

Property Benefiting from Wind Non-Obstruction Easement 
To be Delivered with Option Notice 
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HOLDING PAGE FOR EXHIBIT B 

Preliminary Lease & Easement Plan 
To be Delivered with Option Notice 
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