
 

 

 

 

BEFORE THE PUBLIC UTILITIES COMMISSION  

OF THE STATE OF SOUTH DAKOTA 

 

IN THE MATTER OF THE PETITION OF 

TRANSCANADA KEYSTONE PIPELINE, LP 

FOR ORDER ACCEPTING CERTIFICATION 

OF PERMIT ISSUED IN DOCKET 

HP09-001 TO CONSTRUCT THE 

KEYSTONE XL PIPELINE 

 

 

 

GARY DORR’S 

MOTION TO JOIN JOINT  

MOTION BY STANDING ROCK, 

CHEYENNE RIVER, ROSEBUD, 

AND YANKTON SIOUX TRIBES, 

DAKOTA RURAL ACTION,  

INDIGENOUS ENVIRONMENTAL 

NETWORK, INTERTRIBAL COUP, 

AND BOLD NEBRASKA TO 

EXCLUDE EVIDENCE AND 

TESTIMONY BY TRANSCANADA 

 

HP14-001 

 

 Gary Dorr (“Dorr”), pro se, joins the above named interveners to move for an order 

excluding the introduction of evidence and testimony by Keystone and striking its pre-filed 

testimony from the record in this docket.  Dorr request this relief for the reasons asserted in the 

Joint Motion to Exclude Evidence Testimony by TransCanada, as well as for the following 

reasons: 

1. Keystone failed to fully comply with Dorr’s First and second Interrogatories and 

Request for Documents to TransCanada in violation of the South Dakot Rules of Civil 

Procedure.  On 6 January 2015, Dorr requested “3.Provide proof that the Rosebud Sioux Tribe 

was consulted about the results of the [cultural resources] survey.” This question number 3 was 

in regards to amended permit condition 43(c) and the unanticipated discoveries plan and a 

cultural survey.   

Keystone answered the question regarding amended permit condition 43(c) on February 

5
th

, 2015 (Attachment D) with the reply “Yes the Rosebud Sioux Tribe was consulted on 
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numerous occasions” and then referred Dorr to a summary of government to government 

consultation with Indian Tribes that can be found at Attachment I of Appendix E and in Sections 

3.11.4.3 of the Dept of State FSEIS.  Keystone goes on further to state that Appendix E2 of the 

Dept of State FSEIS (2014) provides a thorough list of consultation dates.    Upon reading these 

pages, there is no indication of any proof of consultation with the Rosebud Sioux Tribe about the 

results of the Cultural Survey.  Attachment I of appendix E (Attachment C) lists several tribes, 

none of which is the Rosebud Sioux Tribe.  Section 3.11.4.3 also lists several tribes, none of 

which is the Rosebud Sioux Tribe, and provides no indication of whether the subject of whether 

the subject of any of the consultations was a the cultural survey results.  “Figure 3.11.4-1 Indian 

Tribes Consulted” (Attachment A) also shows a map of “Tribes Consulted: locations of 

Headquarters.”  The South Dakota portion of the map appears to show Pine Ridge and possibly 

Lower Brule and Crow Creek and then possibly Yankton and Ponca tribes.  There is a blank spot 

where Rosebud Sioux Tribe is located.  None of the documents listed show that the Rosebud 

Sioux Tribe was consulted about the results of the Cultural Survey as part of Amended permit 

condition 43(c).  When Dorr asked for proof that the Rosebud Sioux Tribe was consulted about 

the RESULTS of the Cultural Survey Keystone replied with an answer that is misleading when 

they said “Yes,” and implies without proof that they can continue to meet amended permit 

condition 43(c).  In its answer TransCanada said “Appendix E2 of the Department of State 

FSEIS (2014) provides the most thorough list of consultation dates.” (Attachment B) 

TransCanada is right in that it is a thorough list of consultation dates. The list is just that, a list; it 

has no proof of what the subject of consultation was on any of the dates.  TransCanada, by nature 

of the answer given, has again provided misleading information that leads to the false conclusion 

that proof of consultation with the Tribes (and specifically the Rosebud Sioux Tribe) about 
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cultural surveys exists.  This would lead to a false determination that TransCanada has continued 

to meet Amended Permit Condition 43(c).  Because the materials provided by Keystone are not 

responsive to this discovery request, Keystone failed to comply with this discovery request. 

2. In request No. 1 of Dorr’s Final Interrogatories and Request for Production of  

Documents, Dorr asked Keystone to “[p]rovide any and all documentation that TransCanada or 

Keystone complied with its publicly stated policy of consultation with the Tribes and met with 

the Rosebud Sioux Tribal Council.” On 10 March, 2015 (Attachment E) Keystone responded by 

referring Dorr to attachments “Keystone 1122, 1129-30, 1135-40, 1145-46, 1148-50 and 1170-

1181” as proof of consultation with the Rosebud Sioux Tribe.  It was not until later that the 

documents were actually sent to Dorr.  None of those documents actually provide proof of 

consultation with the Rosebud Sioux Tribe, rather they show Consultation with various 

departments or parts of Rosebud Sioux tribal council.  Consultation with the Tribe itself cannot 

occur unless the full Tribal Council is present.  Tribal departments and individual members of 

the Tribal Council do not have authority to act for the Tribe on these matters, any consultation 

that might have occurred with them does not constitute consultation with the Tribe.  Therefore, 

the documents provided by TransCanada are not responsive to this discovery request.  None of 

the documents, which were not even provided until a later date, show proof of consultation with 

the Tribe about the results of the cultural survey as was requested. It is inaccurate to say that 

these show proof of consultation.  As shown by Rosebud Sioux Tribal Resolutions filed with 

TransCanada by Dorr, the Tribal Council is empowered to act on behalf of the Tribe.  Dorr 

searched these documents for proof of consultation with the Rosebud Sioux Tribe about the 

results of the cultural survey in hopes that by some stretch of luck they might provide that.  They 

do not.  They allude to false conclusions that any type of consultation has occurred.  One of the 
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documents is even from a third party talking about TransCanada to the Tribe.  As a result, 

incorrect information has been provided that is not responsive to the request asked by Dorr. 

3. In Dorr’s Final Interrogatories and Request for Production of Documents submitted on 

February 19, 2015, Request No. 5 stated: “Provide all easement agreements made by 

TransCanada or Keystone between TransCanada or Keystone and landowners on land where 

the Keystone XL pipeline will cross the Oglala Sioux Rural Water Supply System, otherwise 

known as the Mni Wiconi Waterline.”  To date, TransCanada has provided Easement Crossing 

agreements for (Attachment E) the Hostutler property in Haakon County, and the Iverson 

Property in Jones County.  Dorr is aware and Keystone is aware that the Keystone easement for 

the Iverson property in Jones County is not where the Keystone XL pipeline will cross the 

OSRWSS waterline.  Keystone has not provided any other easement agreement for any other 

place where the Keystone XL pipeline will cross any other part of the Oglala Sioux Rural Water 

Supply System. Dorr has obtained on his own means the U.S. Easement Agreements for the 

OSRWSS and Hostutlers’ easement agreement with Keystone.  TransCanada has avoided 

answering this question in its entirety.  Dorr has been prejudiced by TransCanada withholding 

information that it has available to give to Dorr.  After the recent hearing where the Motion to 

Compel by Dorr was denied, Mr. Taylor sat next to Dorr in the back of the room and stated very 

quietly, “Gary I know we have those crossing documents somewhere, I’ll get a copy of it to 

you.”  However, Keystone did not send me any crossing documents or any more easements 

where the Keystone crosses the OSRWSS after making this statement.  Mr. Taylor also discussed 

with Dorr the fact that we agree that Dorr’s  usage of the term “branch” lines was consistent with 

Keystone’s usage of the term “distribution” lines.  Mr. Taylor said to Dorr he would provide 

Dorr with a copy of the easement crossing agreements for the “distribution lines,” even though 
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the motion to compel was denied.  I have not received any of those agreements. This leads me to 

believe that the documents exist as indicated by Mr. Taylor, but are not being provided to me.  

Again, the answer provided to Dorr leads to a false conclusion that the documents provided are 

the information in its entirety.  This is a breach of the process of discovery and puts Dorr and the 

Public Utility Commission at a serious disadvantage to determining if Amended Permit 

Condition 16 can be met in its entirety.   

In addition, Dorr in Question 6 of the same document on Feb 19 asked for proof that 

TransCanada received approval of crossing specifications from the Oglala Sioux Rural Water 

Supply System and the Bureau of Reclamation.  TransCanada replied on March 10 (attachment 

E) with “Keystone and the Bureau of Reclamation have agreed on crossing criteria.  The Bureau of 

Reclamation has discussed the crossing criteria with both the executive and engineering staff of the 

Oglala Rural Water Supply System.”  That is all they did—just answer with no proof, and no 

documents were provided. This is not “proof” of any sort and is also a misleading answer.  As a 

result of a completely different question posed by Dorr, TransCanada did provide me with 

documents about communications with Bureau of Reclamation and also the Oglala Sioux Rural 

Water Supply System.  None of the documents provide proof of approval of crossing 

specifications.  In fact in one of the communications between Keystone and Bureau of 

Reclamation, it talks about the fact that the Department of State will need to provide some sort of 

approval.  TransCanada has provided an answer, however it is not the answer to the question 

posed by Dorr.  The answer provided by TransCanada would be misleading in that it implies that 

proof has been gained some sort of agreement on crossing criteria with the Bureau of 

Reclamation.  In reality the documents provided as part of a completely different question do not 

provide that proof.  And the answer provided by TransCanada does not in any way provide proof 

that approval has been gained from anyone to cross the OSRWSS.  This is again a matter that is 
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directly related to Keystone either continuing or not continuing to comply with amended permit 

Condition 16 and the answer cannot be ruled to be true until proof is provided otherwise.  This is 

a very misleading answer and it is indicative of the fact that Dorr as a pro se intervener has been 

prejudiced in this process.  To allow testimony regarding this evidence would be a serious breach 

of the rules regarding the discovery process. 

4. At this time, there has been ample time for Keystone to provide the discovery 

requested of them. I have not asked for a great deal of information.  I am therefore requesting 

that as a result of misleading information, denied information, and incomplete information that 

was provided to me by TransCanada, that TransCanada be excluded from offering Evidence and 

Testimony. Even after Dorr’s motion to compel discovery was denied, Mr. Taylor indicated that 

evidence did exist and would be provided to Dorr.  The late entry of the TransCanada documents 

1122-1181 have also been reviewed by Dorr and are found to be misleading in nature and are 

void of proof that consultation with the Rosebud Sioux Tribe was conducted.     

5.  Dorr also moves to join the above listed interveners for the reasons listed on their 

motion to exclude TransCanada from offering evidence and testimony.  I think it becomes 

obvious that there is a history of answers that are not compliant with the Discovery Process here 

in the South Dakota Public Utility Commission.  To allow Keystone to participate by offering 

evidence and testimony without complying with the rules of discovery would be prejudicial both 

to the represented interveners and the pro se interveners in this process.   
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Dated this 1st day of May, 2015. 

 

 

 

  

Gary F. Dorr 

27853 292d St Winner, SD 57580 
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ATTACEMENT I

Summary of Government-to-Government Consultation with Indian Tribes
Since September 2012

Starting on Septemb er 21 . 2A12, the Department of State (DOS) notified the 84 Indian tribes
listed in Appendix B of its intent to amend the Keystone XL Programmatic Agreement (PA) to
reflect changes to the proposed Keystone XL Project's route in Keystone's2012 Presidential
permit application. The DOS had previously consulted with these Indian tribes while preparing
the Final Environmental Impact Statement (Final EIS) for the Keystone XL pipeline route as

described in Keystones 2008 Presidential permit application. The DOS consulted with 67 Indian
tribes, listed in Attachment D, on a govemment-to-government basis and regularly informed all
67 Indian tribes of the progress on amending the PA. All Indian tribes that participated in
consultation were invited in 2013 to sign as Concurring Parties to the Programmatic Agreement,
consistent with 36 C.F.R. $$ 800.2(cX2) and 800.6(cX3). [Number TBD] Indian tribes informed
the DOS that they would like to sign as Concurring Parties.

Of the 67 lndian tribes with which the DOS consulted, the DOS met with l7 Indian tribes, listed
below, to discuss the proposed Project and its potential impacts on the environment, cultural
resources, and other resources of concern to the consulting Indian tribes. The DOS gave lndian
tribes the opportunity to review the proposed Project cultural resources survey reports. On
several occasions, the DOS conveyed an invitation to Indian tribes to conduct applicant-funded
Traditional Cultural Property (TCP) studies within the proposed Project area of potential effects
(APE). All Indian tribes that expressed an interest and provided the necessary documentation
were afforded an opportunity to conduct TCP studies within the proposed Project APE.
Attachment G lists Indian tribes that submitted scopes of work to conduct TCP studies. The
DOS also invited lndian tribes to help develop and participate in the Tribal Monitoring Plan
(Attachment E).

ln addition to communication by phone. email, and letter. Principal Deputy Assistant Secretary
Judith Garber and other DOS officials travelled to areas near the proposed Project route to hold
four face-to-face consultations, to which all Indian tribes were invited and whose participation
was funded by the applicant. Indian tribes that participated in these meetings and a follow-up
teleconference are listed below.

1. Billings. Montana - October 22.2012
Attended by 5 Indian tribes: Blackfeet Tribe (3 representatives), Chippewa Cree Tribe (4
representatives), Crow Tribe (1 representative), Northern Cheyenne Tribe (l
representative), and Yankton Sioux Tribe (3 representatives).

2. Pierre. South Dakota - October 24. 2012
Attended by 4 Indian tribes: Cheyenne River Sioux Tribe (2 representatives), Crow Creek
Sioux Tribe (2 representatives), Standing Rock Sioux Tribe ( I representative), and

Yankton Sioux Tribe (2 representatives).

3. Lincoln. Nebraska - October 26.2012

Programmatic Agreement
ATTACHMENTI

Keystone XL Pipeline Pro.iect
December 2013
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Attended by 4 Indian tribes: Assiniboine and Sioux Tribes (2 representatives), Kaw
Nation (l representative), Pawnee Nation (4 representatives), and Ponca Tribe of
Nebraska (3 representatives).

4. Rapid Citv. South Dakota - Mav 16. 2013
Representatives of 10 Indian tribes (T.{orthern Arapaho Tribe, Assiniboine and Sioux
Tribes, Oglala Sioux Tribe, Yankton Sioux Tribe, Mille Lacs Band of Minnesota
Chippewa Tribes, Northern Cheyenne Tribe, Omaha Tribe, Pokagon Band of Potawatomi
Indians, Ponca Tribe of Nebraska, and Red Lake Band of Chippewa Indians) were seated
for the consultation with Department of State representatives. The meeting could not
proceed due to a demonstration.

5. Teleconference - Julv 31. 2013
Representatives of 9Indian tribes identified themselves in this call: Chippewa Cree
Tribe, Choctaw Nation, Confederated Goshute Tribe, Nez Perce Tribe, Oglala Sioux
Tribe, Pawnee Nation of Oklahoma, Shoshone-Bannock Tribes, Standing Rock Sioux
Tribe, and Yankton Sioux Tribe.

Programmatic Agreement
ATTACHMENT I

Ke1'stone XL FiJreline Pro.iect
December 2013
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 Certificate of Service  
Gary F. Dorr hereby certifies that, on this day of 21 April 2015, a true and correct copy of Gary Dorr’s 
Witness and Evidence was filed on the Public Utilities Commission of SD e-filing website and also via 
email to the following:  
 
William G. Taylor  
bill.taylor@woodsfuller.com  
 
James E. Moore  
james.moore@woodsfuller.com  
 
Patty Van Gerpen  
Patty.Vangerpen@state.sd.us  
 
Darren Kearney  
Darren.Kearney@state.sd.us  
 
Kristen Edwards  
Kristen.Edwards@state.sd.us  
 
Brian Rounds  
Brian.Rounds@state.sd.us  
  
Amy Schaffer  
amyannschaffer@gmail.com  
 
April D. McCart  
April.mccant@martinezlaw.net  
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Arthur Tanderup  
atanderu@gmail.com  
 
Benjamin D. Gotschall  
ben@boldnebraska.org  
 
Bruce & RoxAnn Boettcher  
boettcherann@abbnebraska.com  
 
Bruce Ellison  
Belli4law@aol.com  
 
Byron & Diana Steskal  
prairierose@nntc.net  
 
Carolyn Smith  
peachie_1234@yahoo.com  
 
Chastity Jewett  
chasjewett@gmail.com  
 
Cindy Myers, RN  
csmyers77@hotmail.com  
 
Honorable Cyril Scott  
cscott@gwtc.net  
 
Paula Antoine  
paula.antoine@rosebudsiouxtribe-net  
 
Dallas Goldtooth  
goldtoothdallas@gmail.com  
 
Debbie J. Trapp  
mtdt@goldenwest.net  
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Duncan Meisel  
Duncan@350.org  
 
Elizabeth Lone Eagle  
bethcbest@gmail.com  
 
Eric Antoine  
ejantoine@hotmail.com  
 
Frank James  
fejames@dakotarural.org  
 
Gary Dorr  
gfdorr@gmail.com  
 
Gena Parkhurst  
Gmp66@hotmail.com  
 
Honorable Harold Frazier  
haroldcfrazier@yahoo.com  
 
Jane Kleeb  
jane@boldnebraska.org  
 
Jennifer Baker 
jbaker@ndnlaw.com 
 
John H. Harter  
johnharter11@yahoo.com  
 
Joye Braun  
jmbraun57625@gmail.com  
 
Kimberly Craven  
kimecraven@gmail.com  
 
Lewis GrassRope  
Wisestar8@msn.com  
 
Louis Genung  
Tg64152@windsream.net  
 
Mary Turgeon Wynne  
tuc@Rosebudsiouxtribe-nsn.gov  
 
Matthew Rappold  
Matt.rappold01@gmail.com  
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Nancy Hilding  
nhilshat@rapidnet.com  
 
Paul C. Blackburn  
paul@paulblackburn.net  
 
Paul F. Seamans  
jacknife@goldenwest.net  
 
Peter Capossela  
pcapossela@nu-world.com  
 
Robert Allpress  
bobandnan2008@hotmail.com  
 
Honorable Robert Flying Hawk  
Robertflyinghawk@gmail.com  
 
bobgough@intertribalcoup.org  
Robert P. Gough  
 
Robin Martinez  
Robin.martinez@martinezlaw.com  
 
Sabrina King  
Sabrina@dakotarural.org  
 
Terry & Cheryl Frisch  
tcfrisch@q.com  
 
Thomasina Real Bird  
trealbird@ndnlaw.com  

006565



Tony Rogers  
tuc@rosebudsiouxtribe-nsn.gov  
 
Tom BK Goldtooth  
ien.igc.org  
 
Tracey Zephier  
Tzephier@ndnlaw.com  
 
Viola Waln  
walnranch@goldenwest.net  
 
Wrexie Lainson Bardaglio  
Wrexie.bardaglio@gmail.com  
 
Bonnie Kilmurry  
bjkilmurry@gmail.com  
 
Elizabeth Lone Eagle  
bethcbest@gmail.com  
 
The undersigned further certifies that, on this day, I served the afore via U.S. mail with  
Cody C. Jones  
21648 U.S. Highways 14 & 63  
Midland, South Dakota 57752  
 
Jerry Jones  
22584 U.S. Highway 14  
Midland, South Dakota 57552  
Ronald Fees  
17401 Fox Ridge Road  
Opal, South Dakota 57758  
 

Dated this 1st day of May, 2015  
/S/ 

Gary F. Dorr 
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