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BEFORE THE PUBLIC UTILITIES COMMISSION 

OF THE STATE OF SOUTH DAKOTA 

o-o-o-o-o-o-o-o-o-o-o-o-o-o-o-o-o-o-o-o-o-o-o-o-o-o 

 

IN THE MATTER OF THE APPLICATION 

BY TRANSCANADA KEYSTONE 

PIPELINE, LP FOR A PERMIT UNDER THE 

SOUTH DAKOTA ENERGY CONVERSION 

AND TRANSMISSION FACILITIES ACT TO 

CONSTRUCT THE KEYSTONE XL 

PROJECT, 

 

 

 

: 

 

: 

 

: 

 

: 

 

: 

HP 14-001 

APPLICANT’S OPPOSITION TO 

JOINT MOTION TO VACATE OR 

AMEND THE PROTECTIVE ORDER 

o-o-o-o-o-o-o-o-o-o-o-o-o-o-o-o-o-o-o-o-o-o-o-o-o-o 

 

 Intervenors Dakota Rural Action, the Rosebud Sioux Tribe, the Standing Rock Sioux 

Tribe, the Cheyenne River Sioux Tribe, the Yankton Sioux Tribe, the Indigenous Environmental 

Network, and BOLD Nebraska have filed a joint motion asking the Commission to vacate or 

amend the Protective Order issued on April 17, 2015.  For the following reasons, Keystone 

respectfully requests that the motion be denied. 

1. The Commission drafted and entered the Protective Order.  The Protective Order is the 

result of the Commission granting several motions to compel at the hearing held on April 14, 

2015.  Because the time for compliance was April 17, the Commission directed its General 

Counsel to prepare a protective order and stated on the record that documents that were 

designated as confidential would be subject to the terms of the protective order.  The 

Commission recognized during the hearing that certain documents would need protection.  

General Counsel for the Commission stated that it was longstanding practice that confidential 

documents be produced subject to the terms of a protective order.  Keystone did not make its 
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confidential documents available until the Protective Order had been issued late in the day on 

April 17, 2015.  It produced its documents in reliance on the Protective Order that some of the 

Intervenors now argue should be summarily vacated.  It would be patently unfair to strip, after 

the fact, the protections afforded by the Protective Order from the documents produced in 

reliance on the Protective Order.  Moreover, the Protective Order allowed Keystone to designate 

documents as confidential, subject to challenge.  (Order, ¶¶ 4, 11.) 

2. The categories of documents subject to the Protective Order are limited relative to the 

overall production.  While the motion states that Keystone exercised its opportunity to designate 

documents as confidential “to the fullest” and that the confidential documents are 2,508 files in 

222 folders, consisting of 35.7 gigabytes of data (Joint Motion at 7), this is misleading.  

Keystone identified only ten documents or categories of documents as confidential.  It included 

only the following documents in the confidential sites:   

 • Biological Survey Reports 

 • Cultural Survey Reports 

 • The Integrity Management Plan for the Keystone Pipeline 

 • The Operations and Maintenance Manual for the Keystone Pipeline 

 • The SCADA specification for the Keystone XL Pipeline 

 • TransCanada’s Material Grade Selection Guiding Principle 

 • TransCanada’s Underground Coating Directive 

 • The Paleontological Monitoring Plan 

 • Worst-case discharge calculations  

 • Issued For Construction Drawings 

 

As explained below, all of these documents are properly subject to the Protective Order. 

3. Keystone’s confidential designations are appropriate.  The basis for confidentiality for 

each of the documents designated as confidential is as follows: 

• Biological Survey Reports.  These reports contain the location of threatened and 

endangered species and critical habitat that supports those species.  Making that 

locational information publicly available would put those species at risk.  That would be 

directly contrary to the purposes of the federal Endangered Species Act, which was 

enacted to protect such species from jeopardy. 
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• Cultural Survey Reports.  These reports are prepared in connection with the Section 106 

Consultation Process required by the National Historic Preservation Act.  The purpose of 

the surveys is to identify cultural or archaeological sites that should be protected.  The 

location of any such sites is statutorily protected.  SDCL § 1-20-21.2 states that “[a]ny 

records maintained pursuant to § 1-20-21 pertaining to the location of an archaeological 

site shall remain confidential to protect the integrity of the archaeological site.”  Keystone 

previously cited this statute to the Commission.  General Counsel for the Commission 

stated during the hearing on April 14, 2015, that such records should be treated as 

confidential and had previously been considered confidential by the Commission. 

Condition No. 44(e) in the Amended Final Decision and Order requires that “[t]o the 

extent that Keystone or its contractors or agents have control over access to such 

[paleontological or cultural] information, Keystone shall, and shall require its contractors 

and agents to, treat the locations of sensitive and valuable resources as confidential and 

limit public access to this information.” 

   

• Keystone’s Integrity Management Plan.  This plan represents valuable proprietary 

information developed by TransCanada at great time and expense to ensure safe and 

reliable operation of the Keystone Pipeline.  Making this information available to the 

public, including potential competitors, would place TransCanada at a commercial and 

competitive disadvantage.  TransCanada takes pains to protect this information from 

disclosure in the course of its business.  (White Affidavit ¶ 2.)  As previously stated by 

Keystone, the IMP for the Keystone Pipeline is on file with the Commission as a 

confidential document in HP07-001.  The Amended Final Decision and Order in this case 

similarly requires that when it is completed and submitted to PHMSA, the IMP for the 

Keystone XL Pipeline can be filed with the Commission as a confidential document.  

(Final Order Condition No. 36.)  Because the Commission has previously recognized it as 

a confidential document, it is appropriately subject to the Protective Order. 

 

• The O&M Manual.  This is essentially a description of how TransCanada conducts its 

liquids pipeline business.  It contains proprietary technical information about how 

TransCanada manages and operates its pipelines.  The manual is maintained as 

confidential by TransCanada.  It has substantial commercial value and would place 

Keystone at a competitive disadvantage if publicly disclosed and made available to 

competitors.  (White Affidavit ¶ 3.)  

 

• The SCADA specification.  This is a highly sensitive and proprietary document 

developed by TransCanada’s engineering personnel at a substantial cost.  It is maintained 

as a confidential document.  It has substantial commercial value and would place 

Keystone at a competitive disadvantage if publicly disclosed and made available to 

competitors.  (White Affidavit ¶ 4.) 

 

• TransCanada’s Material Grade Selection Guiding Principle.  This is one of 

TransCanada’s engineering standards.  These standards are proprietary.  They are 

developed by TransCanada based on thousands of hours of engineering work and 

experience.  They are maintained by TransCanada as confidential.  They are not 
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disclosed to competitors.  They have substantial commercial value and would 

place Keystone at a competitive disadvantage if publicly disclosed and made 

available to competitors.  (White Affidavit ¶ 5.) 

 

• TransCanada’s Underground Coating Directive.  This is one of TransCanada’s 

engineering standards and is confidential for the same reasons as the Material 

Grade Selection Directive.  (White Affidavit ¶ 6.)   

 

• Keystone’s Paleontological Monitoring Plan.  The appendix to this plan contains 

information on the location of paleontological resources.  These resources have 

value to landowners.  The BLM survey protocols, which Keystone follows, 

require confidentiality of the location of significant paleontological resources 

found during the surveys.  Making this information publicly available would place 

these resources at risk and would potentially disadvantage and disturb the 

landowners on whose property they lie.   

 

• Worst Case Discharge calculations.  These are calculations of a worst-case spill at 

a particular location.  The Department of State has treated this information as 

confidential.  Appendix B to the Keystone XL Risk Assessment, which is 

Appendix P to the Final Supplemental Environmental Impact Statement, contains 

this information, but it has been redacted on the DOS website as confidential.  It 

would obviously create safety and security issues to publicly disclose exact 

locations on the pipeline where an attack intended to damage the pipeline would 

have the most consequence.   

 

• Issued For Construction drawings.  These drawings provide construction 

compliance direction on a site-specific basis for the pipeline.  They are the result 

of thousands of hours of engineering, surveys, and design, at a cost of hundreds of 

millions of dollars.  TransCanada would be substantially injured if they were 

publicly disclosed and made available to competitors.  They also contain 

locational information regarding sensitive biological and cultural resources.  

(White Affidavit ¶ 7.)      

 

 All of these bases have been previously stated by Keystone.  It is evident from 

Keystone’s production what documents Keystone has designated as confidential.  Yet in their 

joint motion to vacate, the Intervenors fail to acknowledge either the particular documents 

designated by Keystone as confidential or the reasons stated by Keystone for the designation.   

4. The terms of the Protective Order are appropriate.  Given the number of Intervenors to 

this proceeding, the number of Intervenors who are pro se, the obvious animosity of many of the 

Intervenors to the Keystone XL Pipeline, and Keystone’s and the public’s legitimate and 
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recognized interest in confidentiality, the terms of the Protective Order entered by the 

Commission are appropriate.  As addressed in paragraph 5 below, the documents can be used by 

counsel and experts who agree to be bound by the terms of the Protective Order.  The joint 

motion does not identify any other specific reasons why the terms of the Protective Order are 

unfair or oppressive.   

5. Keystone agreed to greater access to the documents than the motion suggests.    The joint 

motion states that they are “left in a situation where only their counsel of record” (Joint Motion 

at 7) are able to review documents designated as confidential.  As identified in the Affidavit of 

William G. Taylor submitted in connection with this motion, on April 21, 2015, Keystone 

advised counsel for DRA, BOLD Nebraska, the Rosebud Sioux Tribe, the Yankton Sioux Tribe, 

the Standing Rock Sioux Tribe, and Staff that it agreed that their experts could review the 

confidential documents provided that each agreed to be bound by the terms of the Protective 

Order.  (Taylor Aff. ¶ 2, Ex. A.)  Keystone also agreed that lawyers granted access to 

confidential documents could share them with co-counsel in their firms.  (Id.)  Keystone agreed 

that Faith Spotted Eagle with the Yankton Sioux Tribe could have the same access.  (Id.)  

Finally, Keystone agreed to provide access to the Standing Rock Sioux Tribe’s Historic 

Preservation Office.  (Id. ¶ 3.)  Movants are aware that this access is available. It is unclear why 

they failed to advise the Commission of this in their motion (the statement that “TransCanada 

appears to have concurred with the solution” (Joint Motion at 9) is not full disclosure) or why 

further relief is necessary given these agreements. 

6. The suggestion that the same access should be provided to pro se intervenors is 

unwarranted.  The statement that they need access to effectively prepare their case is 

unsupported.  No pro se intervenor is a party to the motion.  Providing access to pro se 
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intervenors would be antithetical to the basis for an attorney-eyes-only protective order and 

would create obvious enforcement issues.  

Conclusion 

 Keystone designated a limited number of documents as confidential. The basis for 

confidentiality is either (1) statutory; (2) proprietary; (3) or previously recognized by the 

Commission or another regulatory body.  Keystone has previously agreed with counsel to more 

liberal use of the documents than provided in the Protective Order.  Because the joint motion 

offers no compelling reason that the terms of the Protective Order are inappropriate or that 

Keystone’s designations were not appropriate, Keystone respectfully requests that the motion be 

denied. 

Dated this 27
th

 day of April, 2015. 

 

 WOODS, FULLER, SHULTZ & SMITH P.C. 

 

    By  /s/ James E. Moore 

 William Taylor 

 James E. Moore 

 PO Box 5027 

 300 South Phillips Avenue, Suite 300 

 Sioux Falls, SD 57117-5027 

 Phone (605) 336-3890 

 Fax (605) 339-3357 

 Email James.Moore@woodsfuller.com  

      Attorneys for Applicant TransCanada 

 

 

CERTIFICATE OF SERVICE 
 

 I hereby certify that on the 27
th

 day of April, 2015, I sent by United States first-class 

mail, postage prepaid, or e-mail transmission, a true and correct copy of Applicant’s Opposition 

to Joint Motion to Vacate or Amend the Protective Order, to the following: 
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Patricia Van Gerpen 

Executive Director 

South Dakota Public Utilities Commission 

500 E. Capitol Avenue 

Pierre, SD 57501 

patty.vangerpen@state.sd.us 

Kristen Edwards 

Staff Attorney 

South Dakota Public Utilities Commission 

500 E. Capitol Avenue 

Pierre, SD 57501 

kristen.edwards@state.sd.us 

Brian Rounds 

Staff Analyst 

South Dakota Public Utilities Commission 

500 E. Capitol Avenue 

Pierre, SD 57501 

brian.rounds@state.sd.us 

Darren Kearney 

Staff Analyst South Dakota Public Utilities 

Commission 

500 E. Capitol Avenue 

Pierre, SD 57501 

darren.kearney@state.sd.us 

Tony Rogers, Director 

Rosebud Sioux Tribe - Tribal Utility 

Commission 

153 South Main Street 

Mission, SD 57555 

tuc@rosebudsiouxtribe-nsn.gov 

Cindy Myers, R.N. 

PO Box 104 

Stuart, NE 68780 

csmyers77@hotmail.com 

Jane Kleeb 

1010 North Denver Avenue 

Hastings, NE 68901 

jane@boldnebraska.org 

Byron T. Steskal 

Diana L. Steskal 

707 E. 2
nd

 Street 

Stuart, NE 68780 

prairierose@nntc.net 

Terry Frisch 

Cheryl Frisch 

47591 875
th

 Road 

Atkinson, NE 68713 

tcfrisch@q.com 

Arthur R. Tanderup 

52343 857
th

 Road 

Neligh, NE 68756 

atanderu@gmail.com 

 

Lewis GrassRope 

PO Box 61 

Lower Brule, SD 57548 

wisestar8@msn.com 

Carolyn P. Smith 

305 N. 3
rd

 Street 

Plainview, NE 68769 

peachie_1234@yahoo.com 

Robert G. Allpress 

46165 Badger Road 

Naper, NE 68755 

bobandnan2008@hotmail.com 

 

Amy Schaffer 

PO Box 114 

Louisville, NE 68037 

amyannschaffer@gmail.com  

Louis T. (Tom) Genung 

902 E. 7
th

 Street 

Hastings, NE 68901 

tg64152@windstream.net 
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Benjamin D. Gotschall 

6505 W. Davey Road 

Raymond, NE 68428 

ben@boldnebraska.org 

Nancy Hilding 

6300 West Elm 

Black Hawk, SD 57718 

nhilshat@rapidnet.com   

Elizabeth Lone Eagle 

PO Box 160 

Howes, SD 57748 

bethcbest@gmail.com 

Paul F. Seamans 

27893 249
th

 Street 

Draper, SD 57531 

jacknife@goldenwest.net 

John H. Harter 

28125 307
th

 Avenue 

Winner, SD 57580 

johnharter11@yahoo.com 

Viola Waln 

PO Box 937 

Rosebud, SD 57570 

walnranch@goldenwest.net 

Peter Capossela 

Peter Capossela, P.C. 

Representing Standing Rock Sioux Tribe 

PO Box 10643 

Eugene, OR 97440 

pcapossela@nu-world.com 

Wrexie Lainson Bardaglio 

9748 Arden Road 

Trumansburg, NY 14886 

wrexie.bardaglio@gmail.com  

 Harold C. Frazier 

Chairman, Cheyenne River Sioux Tribe 

PO Box 590 

Eagle Butte, SD 57625 

haroldcfrazier@yahoo.com 

mailto:kevinckeckler@yahoo.com 

Jerry P. Jones 

22584 US Hwy 14 

Midland, SD 57552 

Cody Jones 

21648 US Hwy 14/63 

Midland, SD 57552 

Debbie J. Trapp 

24952 US Hwy 14 

Midland, SD 57552 

mtdt@goldenwest.net  

Gena M. Parkhurst 

2825 Minnewsta Place 

Rapid City, SD 57702 

GMP66@hotmail.com 

Jennifer S. Baker 

Representing Yankton Sioux Tribe 

Fredericks Peebles & Morgan LLP 

1900 Plaza Dr. 

Louisville, CO 80027 

jbaker@ndnlaw.com 

Joye Braun 

PO Box 484 

Eagle Butte, SD 57625 

jmbraun57625@gmail.com 
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Duncan Meisel 

350.org 

20 Jay St., #1010 

Brooklyn, NY 11201 

duncan@350.org 

The Yankton Sioux Tribe 

Robert Flying Hawk, Chairman 

PO Box 1153 

Wagner, SD 57380 

robertflyinghawk@gmail.com 

Thomasina Real Bird 

Attorney for Yankton Sioux Tribe 

trealbird@ndnlaw.com 

Bruce Ellison 

Attorney for Dakota Rural Action 

518 6
th

 Street #6 

Rapid City, SD 57701 

belli4law@aol.com 

Chastity Jewett 

1321 Woodridge Drive 

Rapid City, SD 57701 

chasjewett@gmail.com   

RoxAnn Boettcher 

Boettcher Organics 

86061 Edgewater Avenue 

Bassett, NE 68714 

boettcherann@abbnebraska.com  

Bruce Boettcher 

Boettcher Organics 

86061 Edgewater Avenue 

Bassett, NE 68714 

boettcherann@abbnebraska.com  

Bonny Kilmurry 

47798 888 Road 

Atkinson, NE 68713 

bjkilmurry@gmail.com  

Ronald Fees 

17401 Fox Ridge Road 

Opal, SD 57758 

Robert P. Gough, Secretary 

Intertribal Council on Utility Policy 

PO Box 25 

Rosebud, SD 57570 

bobgough@intertribalCOUP.org  

Tom BK Goldtooth 

Indigenous Environmental Network (IEN) 

PO Box 485 

Bemidji, MN 56619 

ien@igc.org 

Dallas Goldtooth 

38731 Res Hwy 1 

Morton, MN 56270 

goldtoothdallas@gmail.com  

Gary F. Dorr 

27853 292
nd

 

Winner, SD 57580 

gfdorr@gmail.com  

Cyril Scott, President 

Rosebud Sioux Tribe 

PO Box 430 

Rosebud, SD 57570 

cscott@gwtc.net 

ejantoine@hotmail.com 

Paula Antoine 

Sicangu Oyate Land Office Coordinator 

Rosebud Sioux Tribe 

PO Box 658 

Rosebud, SD 57570 

wopila@gwtc.net 

paula.antoine@rosebudsiouxtribe-nsn.gov 
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Thomasina Real Bird 

Representing Yankton Sioux Tribe 

Fredericks Peebles & Morgan LLP 

1900 Plaza Dr. 

Louisville, CO 80027 

trealbird@ndnlaw.com  

Sabrina King 

Dakota Rural Action 

518 Sixth Street, #6 

Rapid City, SD 57701 

sabinra@dakotarural.org 

Frank James 

Dakota Rural Action 

PO Box 549 

Brookings, SD 57006 

fejames@dakotarural.org 

Robin S. Martinez 

Dakota Rural Action 

Martinez Madrigal & Machicao, LLC 

616 West 26
th

 Street 

Kansas City, MO 64108 

robin.martinez@martinezlaw.net  

Tracey A. Zephier 

Attorney for Cheyenne River Sioux Tribe 

Fredericks Peebles & Morgan LLP 

910 5
th

 Street, Suite 104 

Rapid City, SD 57701 

tzephier@ndnlaw.com  

Paul C. Blackburn 

4145 20
th

 Avenue South 

Minneapolis, MN 55407 

paul@paulblackburn.net  

 

Matthew Rappold 

Rappold Law Office 

on behalf of Rosebud Sioux Tribe 

PO Box 873 

Rapid City, SD 57709 

matt.rappold01@gmail.com  

April D. McCart 

Representing Dakota Rural Action 

Certified Paralegal 

Martinez Madrigal & Machicao, LLC 

616 W. 26
th

 Street 

Kansas City, MO 64108 

april.mccart@martinezlaw.net  

Kimberly E. Craven 

3560 Catalpa Way 

Boulder, CO 80304 

kimecraven@gmail.com  

Joy Lashley 

Administrative Assistant 

SD Public Utilities Commission 

joy.lashley@state.sd.us  

Mary Turgeon Wynne 

Rosebud Sioux Tribe - Tribal Utility 

Commission 

153 S. Main Street 

Mission, SD 57555 

tuc@rosebudsiouxtribe-nsn.gov  

Eric Antoine 

Rosebud Sioux Tribe 

PO Box 430 

Rosebud, SD 57570 

ejantoine@hotmail.com  

 

 

 

       /s/ James E. Moore                                           

      One of the attorneys for TransCanada 
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Melissa Wipf 

From: William Taylor 
Sent: Tuesday, April 21, 2015 10:55 AM 
To: robin.martinez (robin.martinez@martinezlaw.net); belli41aw@aol.com; Paul Blackburn 

(paul@paulblackburn.net); matthew rappold (matt.rappoldOl@gmail.com); Thomasina 
Real Bird (TRealBird@ndnlaw.com); Peter Capossela (pcapossela@nu-world.com); 
kristen.edwards@state.sd.us 

Subject: Yesterday's conference call 

We discussed the matters raised in yesterday's conference call with Keystone. Our response to the matters 
discussed follows. 

1. The non-protected materials have been posted to a Hightail site, which is up and running. By separate 
email I'll send connecting information and passwords. The protected materials will be posted to another 
Hightail site today, which should be available by late afternoon. In the meantime, the FTP sites continue 
in operation. 

2. We look forward to DRA and Standing Rock reviewing their interrogatory/document requests and 
narrowing the scope of the broader inquiries. 

3. As you peruse the documents, please let us know of any specific documents you think should not be 
denominated confidential and the reasons why, and we will review and consider your requests. 

4. Keystone agrees that experts may review the confidential documents, provided that each agrees to be 
bound by the terms of the extant order(s) to the extent they govern document management, 
confidentiality, security, use and return of the documents. Keystone requires that you identify the 
experts to whom the documents will be shown in advance, that experts make their commitment in 
writing, and Keystone receive a signed copy of the commitment. 

5. Keystone believes it is appropriate for lawyers who have permission to see the confidential documents 
to show them to co-counsel within their firms, provided co-counsel agree to be bound by the terms of 
the order(s). Presumably they are ethically bound to the terms of the order(s) anyway. 

6. Keystone will extend points four and five above to Ms. Spotted Eagle, with respect to the cultural 
surveys. 

7. Keystone has separately addressed Standing Rock's request with respect to its HPO, through Mr. 
Caposella. 

8. Ms. Edwards suggestion that the Commission enter an order memorializing our agreement to postpone 
witness/exhibit lists until the 28th is acceptable to Keystone, and I understand, acceptable to all other 
parties to yesterday's call. 

9. Keystone will not agree to extend the date for hearing, or other milestone dates in the run-up to the 
hearing. 

EXHIBIT 

A 1 

William Taylor 
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