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BEFORE THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF SOUTH DAKOTA

IN RE: - Docket No.TC10-026

SPRINT COMMUNICATIONS SPRINT COMMUNICATIONS
COMPANY L.P., COMPANY L.P.’S REPLY TO
_ STAFFE’S BRIEF IN RESPONSE TO
Complainant, . NATIVE AMERICAN TELECOM’S
v MOTION TO STAY AND MOTION TO
- DISMISS

NATIVE AMERICAN TELECOM, LLC,

Respondent.

INTRODUCTION

Sprint Communications Company L.P, (“Spriﬁt”) submits this reply memorandum
to the Commission Staff’s brief. In its brief, Staff recommended that the Commission
stay any further proceedings to “permit[ ] either the tribal court or the federal district
court to resolve questions of its jurisdiction regarding Sprint first.” Staff Brief at 7. On
December 1, the federal district court détcmﬁned.that it (or the FCC) had exclu&ive
jurisdiction over the claims that Native American Telecom, LLC (“NAT™) was asserting
against Sprint in tribal court. Second Affidavit of Scott Knudson dated December 6,
2010 (“Second Knudson Aff.), Ex. U. This ruling thus moots NAT’s motion to stay.

Sprint concurs with Staff’s recommendation to deny NAT’s motion to dismiss.
The federal court’s ruling does not resolve important issues of state telecommunications
law that Sprint’s complaint raised and which the Commission must address. Montana v.
United States, 450 U.S. 544 (1981), has no direct bearing on the Commission, as that case
addressed the two very limited circumstances when a tribal ;ourt might have jurisdiction
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~ over a non-member. Moreover, moving fofward on Sprint’s complaint will not implicate
either of the Montana two exceptions to the general rule that tribes do not have
jurisdiction over non-members.

Pursuant to Staff’s directive, Sprint also addresses its request for money damages.
As Sprint hés requested separate and distinct relief from the Commission and the federal
court, this action may proceed under SDCL § 49-31-1.3.
L THE FEDERAL DISTRICT COURT HAS DETERMINED THAT NAT’S

CLAIMS AGAINST SPRINT MUST BE DECIDED IN A FEDERAL
FORUM ' '

Nearly two months after Sprint initiated its Commission dction, NAT brought a
claim against Sprint in Crow Creek Siouf{ Tribal Court alleging violations of the Federal
Communications Act (“FCA”). In response, Sprint sued NAT in federal district court
asserting that NAT’s traffic pumping scheme Violatéd the FCA. Second Knudson Aff. at
Ex. V. As part of its fedetal action, Sprint moved for a preliminary injunction seeking an
order from the federe;l district court enjoining NAT’s tribal court acj:ion. NAT in turn
moved for a stay, arguing that Sprint should first be required to exhaust its tribal court
remedies.

The federal district court rejected NAT’s tribal exhaustiqn argument. The court
looked to the Supreme Court’s decisions in Nevada v. Hicks, 533 U.S. 353 (2001), E/
Paso Natural Gas Co. v. Neztsosie, 526 U.S. 473 (1999), and Strate v. A-1 Contractors,
520 U.S. 438 (1997), to conclﬁde that when tribal court jurisdiction was lacking, the
exhaustion rule was inapplicable. See District Court Order at 16 (Ex. U). For instance, in

Hicks, the question of tribal court exhaustion came up when a tribal member brought a
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§ 1983 claim in iribal court against Nevada state game wardens who had scarched his
home located on tribal lands for evidence of violations of Nevada hunting laws. The
Supreme Court held that because tribal courts did not have jurisdiction to hear § 1983
claims, the tribal exhaustion rule was “unnecessary” as it “would serve no purpose other
than delay.” 533 U.S. at 369. Strate reached a similar conclusion for suits against non--
members for torts committed on fee-owned ‘land within a reservation, while El Paso
concluded tribal courts had no jurisdiction over Price-Anderson Act claims.

The district court concluded that in enacting the FCA, Congress intended to
occupy the field when regulating interstate telecommunications. District Court Order at 7
(Ex. U). The district court thus accepted Sprint’s argument that 47 U.S.C. § 207
mandated only a federal forum for NAT’s claims against Sprint.' The district court
reasoned: |

The FCA and the ICA® where adopted for the purpose of bringing the

telecommunications field under one federal regulatory scheme. It logically

follows that Congress intended to have that regulatory scheme consistently
interpreted in a federal forum.

District Court Order at 10 (Ex. U). Because Congress had acted to preempt iribal court

jurisdiction, the court concluded “the doctrine of tribal court exhaustion must give way.”

! Section 207 reads: “Any person claiming to be damaged by any common carrier

subject to the provisions of this chapter may either make complaint to the Commission . .
. or may bring suit . . . in any district court of the United States . . . but such person shall
not have the right to pursue both such remedies.”

2 The court referred to the ICA, or Interstate Commerce Act, because the ICA was
the predecessor to the FCA, and Congress relied on the ICA when drafting the FCA.
District Court Order at 6 n.2. (citing AT&T Co. v. Central Office Tel., Inc., 524 U.S. 214,
222 (1998)). '

pamy B
7 {"A’ 1'2"‘2;
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District Court Order af 16 (Ex. U). The district court then granted Spﬁnt’s motion to
enjoin NAT’s tribal court action against Sprint.’

The district court’s decision renders NAT’s motion to stay the Commission
proceeding moot, While Sprint belicved the Commission should (and could) have gone
forward without waiting for the federal court decision, the Commission can now move
forward on Sprint’s complaint without any concern over interfering with the
jufisdictional determinations of either the federal or tribal court. The federal law issues
Sprint has against NAT will be decided in a federal forum; the question of NAT’s state
law violations can be decided by the Commission. |

II. IN KEEPING WITH STAFFE’S RECONIMENDATION, NAT’S MOTION
TO DISMISS SHOULD BE DENIED

A, The Commission has the authority to regulate NAT both on and off the
Reservation.

Sprint supports the Staff’s recommendation that the Commission deny NAT’s
motion to dismiss. South Dakota law is clear — the Commission has the power and
authority to regulate telecommunications services in South Dakota and to protect South
Dakota residents. The legislature has granted the Commission broad and sweeping
authority to regulate telecommunications within the state: “The commission has general

supervision and control of all telecommunications companies offering common catrier

3 The district court’s exhaustion ruling tracks squarely with what the Supreme Court
said in Strate: “When, as in this case, it is plain that no federal grant provides for tribal
governance of nonmembers’ conduct on land covered by Monfanta’s main rule, it will be
equally evident that tribal courts lack adjudicatory authority over disputes arising from
such conduct.” 520 U.8. at 459 n.14. Here, Congress did more than simply not
conferring jurisdiction, it acted expressly to preclude tribal court jurisdiction.
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services within the state to the extent such business is not otherwise regulated by federal
law or regulation.” SDCL § 49-31-3. The Commission is empowered to require a
certificate of authoﬁty from every such telecommunications company. JId (“Each
telecommunications company that plans to offer or provide interexchange
telecommunications service shall file an application for a certificate of authority with the
commission pursuant to this section.”),

The South Dakota Supreme Court agrees. In Cheyenne River Sioux Tribe
Telephone Authority v. Public Utilities Commission of South Dakota, 1999 SD 60, 595
N.W.2d 604, the court addressed the question whether the Commission had jurisdiction
over the sale of US West’s (now Qwest) on-reservation portion of a local exchange. US
West and the tribal utility authority argued the Commission’s assertion of jurisdiction
was “barred by federal preemption and violated well-established principles of federal
Indian law.” Id. at 4 14, 595 N.W.2d at 608. The South Dakota Supreme Court rejected
that argument, holding that the Commission had express “authority and jurisdiction over
infrastate facilities” and that the Commission’s authority was “extensive and crucial to
the overall regulatory scheme.” Id. at § 21, 595 N.W.2d at 595. Thus, the Commission
had the authority “to regulate the activitics of US West and its sale of telephone
exchanges, whether on or off the reservation.” Id. at § 22, 595 N.W.2d at 609.

The evidence before the Commission ié uncontroverted that a significant portion
of the Reservation’s population is non-tribal. See Kpudson Aff. Ex, Q. Moreover, a
significant portion of the land within the Reservation is non-fee land. See Knudson Aff.

99 20-21 and Exs. S and T. At a hearing before the South Dakota federal district court, a

:%hw—-w i
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NAT representative testified that NAT is ready, willing, and able to provide services to
non-tribal members. Second Knudson Aff.,, Ex. W. Indeed, NAT’s very business model
fequircs traffic pumping to work — without revenues from interexchange carriers NAT
cannot not compete with the existing LEC’s for business from on-Reservation customers.
NAT operates in South Dakota without a certificate of authority, and does so for the
improper purpose of traffic pumping.

NAT’s tribal tariff demonstrates that NAT is offering services outside of the
Reservation aﬁd clearly within the scope of the Commission’s authority. Knudson Aff.
Ex. F. The Commission undoubtedly has complete authority to rule on the legality of
that tariff, See SDCL § 49-1-11 (giving the Commission the power to promulgate rules
over tariffs for the state). In a previous proceeding before the Commission, when NAT
sought a certificate of authority from the PUC, NAT and the Tribal Utility Authority
represented that NAT would provide services only withix the Reservation. See Knudson
Aff.Exs. Jand L.

NAT later withdrew its application for a certificate of authority, but the need for
Commission authorization and action remains. On its face, the tribal tariff applies
outside the Reservation, within South Dakota and even outside the State of South Dakota.
The tribal tariff defines its scope as providing “Intrastate Access Services . . . by Native
American Telecom, LLC into, out of and within the State of South Dakota.” Tariff at 11
(Knudson Aff. Ex. F). Under the so-called tribal tariff, Customers and End Users do not

even need to be located on the Reservation. See Knudson Aff: Ex. F at 9, 10. And by

using the radio technology of WiMax, NAT’s services need not stop at the Reservation
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boundary. Even if NAT’s services remain within Reservation boundaries, NAT is still
serving a significant number of non-tribal members residing on the Reservation. See
Knudson Aff, Ex. Q.

By their very terms, not only do NAT’s tribal and interstate tariffs attempt to usurp
the Commission of its authority to regulate telecommunications services in South Dakota,
but these tariffs indicate a LEC that is out of control. In particular, NAT’s interstate tariff
contains completely one-sided and improper terms concerning billing disputes, including
provi.sions allowing for NAT to collect attorneys’ fees based on any collection action,
even if NAT does not prevail, and prohibiting customers from withholding disputed
billing amount.s. See Second Knudson, Ex. Y at §§ 2.10.4-5; 3.1.5; 3.1.7.* NAT”s filing
of its tribal complaint after Sprint brought this matter to the attention of the Commission,
and thén within a matter of days seeking to delay these proceedings because of a tribal
exhaustion claim, further exemplify NAT’s attempts to deprive the Commission of its
jurisdiction and authority. In keeping with thc mandate of the South Dakota State
legislature, the South Dakota Supreme Coutt and the FCC, the Commission is obligated

to act to require NAT to operate with a certificate of authority.

B. The Montana exceptions do not apply te the Commission’s regulation
of NAT’s intra-state services to non-members or outside the

Reservation.

None of the facts in this case, whether disputed or not (Staff Brief at 8), suppotts

the application of either of the Montana exceptions to this case. Montana addressed only

4 On November 15, 2010, NAT issued its FCC Tariff No. 2, which is found at
Second Knudson Aff. Ex. Y. AT&T, Sprint and other interexchange carriers are
contesting the validity of that tariff. See Second Knudson Aff, Ex. X.
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the limited scope tribes might have to regulate the activities of non-members within a
reservation, carving out two limited circumstances ‘when that might occur: (1} in
consensual relationships with the tribe or tribal members, or (2) to protect the political
integrity or economic security of the tribe. 450 U.S. at 565—66. “Outside of these two
exceptions, as the Court emphasized in Montana, the tribes’ inherent sovereignty does
not give them jurisdiction to regulate the activities of nonmembers.” Philip Morris US4,
Inc. v. King Mountain Tobacco Co., 569 F.3d 932, 938 (9th Cir. 2009). It is important to
note that Montana does not exiend to off-reservation activities or displace state
regulation. Thus, the Commission can regulate NAT irrespective of whether the tribe can
also arguably regulate Sprint.

Assuming, arguendo, that the Montana exceptions might be relevant, neither
applies. With respect to the first Montana exception, as | argued previously to the
Commission, Sprint has not entered into a consensual relationship witﬁ a tribal entity.
Nor does Sprint have any presence on the Reservation. It is undisputed that Sprint’s
services as an interexchange carrier end at the switch South Dakota Network LLC has in
Sioux Falls. From there South Dakota Network routes calls destined to NAT’s exchange
prefix as TDN (traditional) traffic to WideVoice’s switch in Los Angeles, where the
traffic is rerouted as VoIP informati(;n services traffic back to South Dakota Network, for
further routing on South Dakota’s Network fiber optic to Fort Thomps.on.

There can be no dispute that Sprint does not have a presence on the Reservation, -
and the fact that WideVoice and/or NAT has located conférence bridge hardware in Fort

Thompson does not change that fact. Furthermore, the FCC has ruled that traffic
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pumping does not constitute switched access service because pumped calls are npt
terminated at or delivered to an end user’s premises. Qwest Commec’'ns Corp. v. Farmers
and Merchants Mut. Tel Co.., Second Order on Reconsideration 24 FCC Red. 14801, 9
10-25 (Nov. 23, 2009). Thus, Sprint has no presence on the Reservation, and the FCC
has ruled that any Sprint traffic routed by South Dakota Network would not be
considered switched access service on the Reservation.

The Eighth Circuit Court of Appeals made clear in Hornell Brewing Co. v.
Rosebud Sioux Tribal Court, 133 F.3d 1087 (8th Cir. 1998), that the power of Indian
tribes with respect to civil jurisdiction over non-Indians is limited to activities “on their
reservations.” Id. at 1091. In Hornell Brewing, the Estate of Tasunke Witko (Crazy
Horse) sued two breweries in tribal court to halt the brewing and distribution of “The
Original Crazy Horse Malt Liquor.” Id. at 1089. Among the claims asserted against the
breweries. were defamation, violation of pﬁvacy and infliction of emotional distress. Jd.
While the lower tribal court held there was no personal or subject matter juﬁsdiction, the
tribal appellate court ruled there was both personal and subject matter jurisdiction to hear
the case. The breweries then sued in federal district court, which ordered that the tribal
court should first rule on whether it had jurisdiction. Id. at 1091.

The Eighth Circuit reversed the district court’s directive that the exhaustion rule
required the tribal court to be the first to decide whether it had jurisdiction. /d at 1090-
91. Judge Lay wrote for the Eighth Circuit: |

Neither Montana nor its progeny purports to allow Indian tribes to exercise

civil jurisdiction over the activities or conduct of non-Indians occurring
outside their reservations .... 133 F.3d at 1091(emphasis in original).
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...because the conduct and activities at issue here did not occur on the
Rosebud Sioux Reservation, we do not believe Montana’s discussion of
activities of non-Indians on fee land within a reservation is relevant to the
facts of this case. More importantly, the parties fail to cite a case in which
the adjudicatory power of the fribal court vested over activity occurring
outside the confines of a reservation .... Id.

...we think it plain that the Breweries’ conduct outside the Rosebud Sioux
Reservation does not fall within the Tribe’s inherent sovereign authority ...
Id at 1093.

.. the Rosebud Sioux Ttibal Court lacks adjudicatory authority over the
dispute arising from the Brewerics’ use of the Crazy Horse name in the
manufacturing, sale and distribution of Crazy Horse Malt Liquor outside
the Rosebud Sioux Reservation. Id. at 1093-94.

The Eighth Circuit then vacated the order requiring exhaustion. Id. at 1093-94.

A similar analysi.sland result is seen in Christian Children’s Fund, Inc. [“*CFF”] v.
Crow Creek Sioux Tribal Court, 103 F. Supp. 2d 1161 (D.S.D. 2000). There a South
Dakota non-profit, Hunkpati, had an agreement With CFF, a national charity based in
Virginia, to administe_r CCF’s program on the Crow Creek Sioux Reservation. After
CCF terminated the relationship, Hunkpati sued CCF in Crow Creck Sioux Tribal Court.

Id at 1162, In granting CCF’s motion to dismiss, the district court, per Judge Kornmann,

found that no critical activities had taken place on the reservation. For example, CCF

made its decision to terminate Hunkpati in Virginia and had no employees on the
Reservation. And Hunkpati had its bank account outside the Reservation, and all funds
were solicited and received off the Reservation. 7d at 1166. Citing to and quoting
Hornell, the district court found the Tribal Court had no adjudicatory power over conduct
“outside the confines of a reservation.” Id. Hornell and Christian Children’s Fund

establish that the Tribal Court lacks jurisdiction over NAT’s claims because the Sprint

o~
! . :;-*»'—’“‘ ! »*. )
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calls at issue interconnect to South Dakota Network on its switch in Sioux Falls, not to
NAT.

. Similarly, the second Monfana exception is not implicated in this case. None of
Sprint’s actions in this case ““imperil the subsistence” of the tribal community, which is
the standard for assessing the second exception. Plains Commerce Baﬁk v Long Family
Land & Cattle Co., _ U.S. __ , 128 S. Ct. 2709, 2726 (2008) (quoting Montana v.
United States, 450 U.S. 544, 566 (1981)). One commentator has described the second
Montana exception as one where “iribal power must be necessary to avoid catastrophic

consequences.” COHEN’S HANDBOOK OF FEDERAL INDIAN LAW at 232 n.220 (2005 ed.)

(emphasis added). In Cheyenne River Sioux Tribe Telephone Authority, the South Dakota

Supreme Court expressly rejected any argument that the Commission’s authority
impinged upon fribal self-government. 1599 SD 60 at 9 21, 595 N.W.2d at 610.

The FCC also supports this conclusion. The F£3C has recognized the primacy of
the Commission to protect non-tribal members living on a rescrvation. In re Western
Wireless Corp. Pet. for Designation as an Eligible Telecommc’ns Carrier for the Pine
Ridge Reservation in South Dakota, [Western Wireless], FCC 01-284, 16 F.C.C. Red.
18145 (2001), determined that the telecommunications regulatory scheme gives the FCC
jurisdiction to determine ETC status overrtribal members on the reservation. The FCC
also addressed tribal sovereignty concerns in Western Wireless:

We are not persuaded that, in the circumstances of this case, tribal

regulation of the relationship between non-tribal customers and Western

Wireless is so crucial to Indian sovereignty interests that it meets the

Supreme Court’s exacting standard. Insofar as the State asserts authority to
regulate Western Wireless® provision of service to non-tribal members,
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therefore, we believe it may do so. We conclude, therefore, that under
principles of federal Indian law, the Tribe has jurisdiction over aspects of
Western Wireless’ service to tribal members living within the Reservation
boundaries, but the State commission has authority over the carrier’s
provision of service to non-tribal members.

Id. at § 23. While the FCC carved out authority for the tribe Vto act within the reservation
with tribal members, that authority did not extend beyond reservation boundaries. Hence,
the Commission also has the authority to regulate NA'f’s services to tribal members
which extend outside the Reservation. In keeping with Staff’s recommendation, NAT’s

motion to dismiss should be denied.

IIi. SPRINT REQUESTS THAT THE COMMISSION ORDER NAT TO
RETURN AMOUNTS NAT CHARGED FOR INTRASTATE TRAFFIC

In its May S5, 2010 Amended Complaint, Sprint requested that the Commission
direct that NAT repay those amounts Sprint inadvertently paid NAT for intrastate traffic.
See Amended Complaint, § 24. In its federal Complaint, Sprint requested an order
directing NAT to repay those amounts Sprint inadvertently paid NAT for interstate
traffic. See Complaint, 19 43, 45 (Second Knudson Aff., Ex. V). Because Sprint has
requested separate and distinct damages relief from the Commission and the federal
court, Sprint’s requests are allowed under SDCL § 49-13-1.1,

This rule provides as follows:

49-13-1.1. Complaint to commission or suit by private person—

Election of remedies. Any person claiming to be damaged by any

telecommunications company or motor carrier may either make complaint

to the commission or may bring suit on his own behalf for the recovery of

damages in any court of competent jurisdiction in this state, but no person
may pursue both remedies at the same time.
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Sprint’s claims seek to recover separate and distinct damages. Before the Commission,
Sprint requests relief based upon NAT’s tribal tariff and those amounts Sprint mistakenly
paid for intrastate pumped traffic. Before the federal court, Sprint requests relief based
upon NAT’s FCC tariff and those amounts Sprint mistakenly paid for interstate pumped
traffic. Compare PUC Amended Complaint 4 24 (secking monetary damages for those

inadvertently paid intrastate access charges) with federal Complaint 4 43, 45 (Second

Knudson Aff, Ex. V) (seeking monetary damages for those inadvertently paid interstate

access charges).

The South Dakota Supreme Court has recognized that SDCL § 49-13-1.1 limits a
party’s ability to present claims before the Commission when those claims have been
already asserted in another venue. See State ex rel. Johnson v. Public Utilities Comm’n
of South Dalkota, 381 N.W.2d 226, 230 (S.D. 1986) (upholding the lower court’s decision
~ to deny a party’s petition to intervene in commission proceedings when the party had
clected to pursue its remedy in circuit court, citing to SDCI., § 49-3-23 (the predecessor
statute to 49-13-1.1)). This statute and result, however, is inapplicable to this case where
Sprint has carefully requested separate and distinct damages relief from the Commission
and the federal court.

CONCLUSION

The federal district court has determined that the tribal court does not have
jurisdiction over NAT’s complaint against Sprint. The Commission, under its mandate
from the South Dakota State legislature, the South Dakota Supreme Court and the FCC,

has the authority, power and duty to bring NAT into compliance with South Dakota law.
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Sprint’s Complaint also complies with SDCL § 49-13-1.1 because Sprint has requested

separate and distinct damages before the federal court and the Commission. NAT’s

motions for a stay or to dismiss must therefore be denied.

Dated: December 6, 2010 BRIGGS AND MORGAN, P.A.

Scott G. Knuds
Philip R. Schenkenberg

2200 IDS Center

Minneapolis, Minnesota 55402
(612) 977-8400

WHITING LAW OFFICE
Stanley E. Whiting

142 E. 3rd Strect

Winner, South Dakota
(605) 842-3373

TOBIN LAW OFFICES
Tom D. Tobin

PO Box 730

422 Main Street

Winner, S.D. 57580
(605) 842-2500

Counsel for Sprint Communications
Company, LP
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BEFORE THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF SOUTH DAKOTA

IN RE: Pocket No. TC10-026
SPRINT COMMUNICATIONS
COMPANYL.P,,
Complainant, SECOND AFFIDAVIT OF
V. SCOTT G. KNUDSON

NATIVE AMERICAN TELECOM, LI.C,

Respondent.

' COUNTY OF HENNEPIN )

8.S.
STATE OF MINNESOTA )

Scott G. Knudson, being duly sworn, states under oath as follows:

1. My name is Scott G. Knudson. I am an attorney licensed to practice in

Minnesota and representing the Complainant, Sprint Communications Company, L.P.

(“Sprint™), in this action. I provide this second affidavit in support of Sprint’s Reply to

Staff’s Brief in Response to Native American Telecom’s Motion to Stay and Motion to

Dismiss.

2. Attached as Exhibit U is a copy of the South Dakota United States District

Court’s Order Denying Defendants’ Motion for a Stay and Motion to Strike Plaintiff’s

Memorandum and Granting Plaintiff’s Motion For a Preliminary Injunction, dated

December 1, 2010.

.
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3. Attached as Exhibit V is a copy of the complaint Sprint filed in South
Dakota Federal District Court, Case No. 10-4110. In the complaint, Sprint requests only
those damages relating to interstate traffic.

4, Attached as Exhibit W are excerpts from the transcript of the October 14,
2010 hearing held before the South Dakota Federal District Court on Sprint’s Motion for
a Preliminary Injunction.

5. Attached as Exhibit X is a copy of the Joint Petition of AT&T, Qwest,
Sprint, T-Mobile, and Verizon to Reject, Or, In the Alternative, To Suspend and
Investigate NAT’s Tariff F.C.C. No. 2, filed before the FCC on November 22, 2010

6. Attached as Exhibit Y is a copy of Native American Telecom, LLC’s Tariff

e DD Nt

Scott G. fKnudson

No. 2 issued November 15, 2010.

This concludes my affidavit.

Subscribed and sworn to before
i (Qﬂ? ay of December, 2010,

Notary Pitblic
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Case 4:10-cv-04110-KES Document62 Filed 12/01/10 Page 1 of 18 PagelD #: 1638

UNITED STATES DISTRICT COURT
DISTRICT OF SOUTH DAKOTA
SOUTHERN DIVISION

SPRINT COMMUNICATIONS

CIV. 10-4110-KES
COMPANY, L.P.,
Plaintiff,
: ORDER DENYING DEFENDANTS’
Vs, MOTION FOR A STAY AND

MOTION TO STRIKE PLAINTIFF'S
MEMORANDUM AND GRANTING
PLAINTIFF’S MOTION FOR A

PRELIMINARY INJUNCTION

NATIVE AMERICAN TELECOM, LLC;
B.J. JONES, in his official capacity as
Special Judge of Tribal Court; and
CROW CREEK SIOUX TRIBAL
COURT, :

L o T

Defendants.
Defendants, Native American Telecom (NAT) and the Crow Creek Sioux

Tribal Court (CCSTC), move for an order staying this action until CCSTC
determines if it has jurisdiction over this matter. Plaintiff, Sprint
Communications Company, resists the motion and moves for a preliminary
injunction to enjoin CCSTC from hearing this matter, Defendants also move to
strike Sprint’s memorandum in support of its motion for a preliminary
injuniction b:anuse it violates,t?t‘le__' quﬁll rules of civil procedure.

%

BACKGROUND
The facts viewed in the l1ght most favorable to NAT pertinent to this
order are as follows: Sprint provides nationwide long-distance telephone

services and is known under the telecommunications regulatory framework as

an interexchange carrier (IXC). Sprint delivers long-distance

+ EXHIBITU
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telecommunication calls to a local exchange carrier {LEC) for termination.
Sprint pays the LEC a terminating access charge hased on the LEC’s filed
tariff.

In 1997, the Crow Creek Sioux Tribe established the Crow Creek Sioux
Tribal Utility Authority (Tribal Utility Authority). In October of 2008, the Tribal
Utility Authority authorized NAT, a tribally owned limited liability coinpany
organized under the laws of South Dakota, to provide telecommunications
service on the Crow Creek Reservation subject to the tribe’s laws. Under the
telecommunications regulations, NAT is known as an LEC because NAT
terminates calls on the reservation. NAT then filed two access service tariffs for
telephone traffic on the reservation, one with the FCC for interstate traffic and
one with the Tribal Utility Authority for intrastate traffic within the reservation.

Shortly after NAT began operating as an LEC, Sprint refused to pay
NAT’s terminating access tariffs. In March of 2010, NAT filed a complaint
against Sprint with the Tribal Utility Authority seeking enforcement of _its
access tariffs. On March 29, 2010, the Tribal Utility Authority entered an ex
parte order finding that Sprint’s refusal to pay NAT's tariffs violated the “filed
rate doctrine.” In response, Sprint filed a complaint with the South Dakota

Public Utilities Commission {(SDPUC) to enjoin NAT’s collection efforts with
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respect to interstate traffic.’ On July 12, 2010, NAT filed a complaint in

CCSTC to collect the unpaid access service tariffs. CCSTC has directed the

parties to brief the tribal court jurisdiction issue and has not determined

whether it has jurisdicﬁon over this -ﬁatter. On August 16, 2010, Sprint filed a

complaint with this court to enjoin CCSTC from further proceedings.
DISCUSSION

I Motion to Strike

Defendants move to strike Sprint’s memorandum in support of its
motion for a preliminary injunction for failure to seek leave before filing an
overlength brief. Defendants request that this court strike pages 26-47 of
Sprint’s brief.

Local Civil Rule 7.1{B)(1) requires that a brief not exceed 25 pages or
12,000 words unless the court granted prior approval. If the brief does exceed
25 pages, it must be accompanied by a certificate stating that the brief
complies with the type-volume limitation. D.8.D. Civ. LR 7.1(B)(1).

Sprint’s brief in support of its motion for a preliminary injunction is 47

pages and contains 10,656 words. Because the brief is under the 12,000 word
limit, Sprint did not need prior approval to file an overiength bﬁef, but it

should have filed a word count compliance certificate. D.S.D. Civ. LR 7.1(B)(1).

! The parties are currently briefing the issue of whether the SDPUC has
jurisdiction over NAT in the matter pending before the SDPUC.

3
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Sprint failed to comply with Local Rule 7.1(B)(1). After receiving notice of
its failure, Sprint rectified the situation by filing a “Word Count Compliance
Certificate.” Docket 42. While the court prefers that parties comply with the
local rules without prompting by the opposing party, NAT and CCSTC suffered
no prejudice because Sprint failed to file a word count certificate, To strike
almost half of Sprint’s brief would work an injustice againét Sprint and
preclude a full resolution of the issues pending before this court. Defendants’
motion to strike is denied.

II. Defendants’ Motion for a Stay and Exhaustion of the Jurisdiction
Question in Tribal Court

Before a federal court grants preliminary relief, it must have jurisdiction
over the matter. Bruce H. Lien Co. v, Three Afﬁlz‘ated. Tribes, 93 F.3d 141_2,
1422 (8th Cir. 1996). Whether a tribal court has adjudicative authority over a
- non-tribal member presents a federal question. Plains Commerce Bank v. Long
Family Ldnd & Cattle Co., 128 S. Ct. 2709, 2716-17 (2008) (citing Jowa Mut.
Ins. Co. v. LaPlante, 480 U.S. 9, 15 (1987)). Federal law governs the outcome.
th’l Farmers Union Ins. Cos. v. Crow Tribe of Indians, 471 U.S. 845, 852
(1985). Accordingly, the question falls under this court’s “arising under federal
law” jurisdiction in 28 U.S.C. § 1331, El Paso Natural Gas Co. v. Neztsosie, 526
U.S. 473, 483 (1999). |

The Supreme Court has long recognized that Indian tribes are “ ‘distinct,
independent political communities.’ ” Plains Commerce, 128 S, Ct, at 2718

4
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{quoting Woreester v. Georgia, 31 U.S. 515, 559 {1832)). “Tribal courts play a
vital role in tribal self-government, and the Federal Government has
consistently encouraged their development.” lIowa Mut., 480 U.S. at 14-15
(internal citation omitted). Given these long-held policy considerations, the
doctrine of tribal exhaustion requires parties to exhaust their case in tribal
court before seeking relief in a federal c;,ourt, including questions of
jurisdictioh. Nevada v. Hicks, 533 U.S. 353, 369 (2001}. Exhaustion is
appropriate because “ ‘Congi’ess is committed to a policy of supporting tribal
self-government , . . [which] favors a rule that will provide the forum whose
jurisdiction is being challenged the first opportunity to evaluate the factual
and legal basis for the challenge.’ ” Neztsosie, 526 U.S, at 484 (alteration in
original) (quoting Nat’l Farmers Union, 471 U.S. at 856).

While the policy considerations favoring tﬁbal courts are strong, the
tribal court exhaustion rule is only a prudential rule based on comity. Strate v.
A-1 Contractors, 520 U.S, 438, 450-51 (1997) (citing Nat’l Farmers Union, 471
U.S. at 857); see also lIowa Mut., 480 U.S. at 16 n.8 (“|E]xhaustion is required
as a matter of comity, not as a jurisdictional prerequisite.”}, Generally, when |
the tribal court has jurisdiction, however, comity requires that tribal courts
handle the matter. Bruce H. Lien, 93 F.3d at 1420.

In National Farmers Union, the Supreme Court recognized three

exceptions to the tribal exhaustion doctrine: (1) where “tribal jurisdiction is
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motivated by a desire to harass or is conducted in bad faith;” (2} where the
case “is patently violative of express jurisdictional prohibitions;” and (3) “where
exhaustion would be futile because of the lack of an adequate opportunity to
challenge the court’s jurisdiction.” 471 U.S. at 856-57. The Supreme Court has
also recognized that “Jalny generalized sense of coinity toward nonfederal
courts is obviously displaced by the provisions of preemption.” Neztsosie, 526
U.S. at 485, A federal preemption defense, however, affects tribal exhaustion
only in rare éituaﬁons where “statutory provisions for conversion of state law
claims to federal ones and removal to federal courts express congressional
preference for a federal forum.” Id. at 485 n.7

The question here is, with regard to claims arising under an interstate
tariff, whether Congress expressed a preference for a federal forum both by
federal preemption of claims and by limiting jurisdiction over a claim to a
federal forum.

A.  Claim Preemption

Both Sprint and NAT seek relief under the FCA, specifically under 47

-U.S.C. §§ 201, 203, and 206. The Supreme Court has concluded that the

Interstate Communications Act, the FCA’s predecessor,? “was an exertion of

%In 1887, Congress passed the Interstate Commerce Act (ICA). 24 Stat,
379. Congress amended the ICA in 1910 to include regulation over telephones,
36 Stat. 539. In 1934, Congress passed the FCA, 47 U.S.C. § 151, In enacting
the FCA, Congress heavily relied on the ICA. AT&T Co. v. Central Office Tele.,
Inc., 524 U.S, 214, 222 (1998).
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Congress of its authority to bring under federal control the interstate business
of telegraph companies and therefor was an occupation of the field by
Congress which excluded state action.” Postal Tel.-Cable Co. v. Warren Godwin
Lumber Co., 251 U.S. 27, 31 {1919) (citations omitted). More. recent courts
have agreed: “The Supreme Court hés ﬁeld thaf the establishment of this
broad scheme [the FCA] for the regulation of interstate service by
communication carriers indicates an intent on the part of Congress to occupy
the field fo the exclusion of state law.” Ivy Broadcasting Co. v. AT&T Co., 391
F.2d 486, 490 (2d Cir. 1968).

The Supreme Court has held that the federal tariff laws preempt state-

law causes of action. See AT&T Co. v. Central Office Tele., Inc., 524 U.S, 214,

226-27 (1998) (holding that 47 U.S.C. § 203, the “filed rate doctrine,”
preempted state-law claims for breach of contract and tortious interference
with a contract), From the FCA’s sweeping claim preemption, the Supreme
Court has concluded that the FCA is “a comprehensive scheme for the
regulation of interstate communication.” Benanti v. United States, 355 U,S. 96,
104 (1957). If a cause of action arises under an FCA provision, it is governed
by federal law. MCI Telecomms. Corp. v. Gafden State Inv. Corp., 981 F.2d 385,

387 (8th Cir, 1992).
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As in Neztsosie, here Congress has determined that the regulation of
interstate tariffs is governed exclusively by federal law, and state-law or tribal-
law claims regarding these interstate tariffs are completely preempted.

B. Federal Jurisdiction

While Sprint and NAT seek relief under 47 U.S.C. §§ 201, 203, and 206,
it is § 207 that gives parties aggrieved under the FCA the right to sue and
enforce their rights. 47 U.S.C. § 207; see also Global Crossing Telecomms., Inc.
v. Metrophones Telecomms., Inc., 550 U.S. 45, 55 (2007) (reasohing that it is
plain that parties aggrieved under the FCA may bring suit to enforce their
rights under § 207). Section 207 provides:

Any person claiming to be damaged by any common carrier

subject to the provisions of this chapter may either make

complaint to the Commission as hereinafter provided for, or may

bring suit for the recovery of the damages for which such common

carrier may be liable under the provisions of this chapter, in any

district court of the United States of competent jurisdiction; but

such person shall not have the right to pursue both such

remedies. '

47 U.S.C. § 207.

The question is whether § 207 vests exclusive jurisdiction in federal
district courts and the FCC. While the Eighth Circuit Court of Appeals has not
addressed this issue, the Ninth Circuit did in AT&T Corp. v. Coeur d’Alene
Tribe, 295 F.3d 899 (9th Cir. 2002). In Coeur d’Alene, an Indian tribe created
the National Indian Lottery and entered into a management contract between

the tribe and a non-tribal gaming company to allow people living off the

8
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reservation to participate telephonically in the lottery. fd. at 902. After the tribe
negotiated with AT&T to establish toll-free telephone service for callers in
states that operate their own state-run lotteries,_ several state attorneys general
contacted AT&T and stated that furnishing interstate toll-free service would
violate federal and state laws. Id. After receiving these letters, AT&T withdrew
from the plan. Id. The tribe filed suit in tribal court. Id. at 903, Among its |
claims, the tribe alleged FCA violations, specifically under §§ 201(a), 202, 206
and sought relief under § 207. Id. at 904-05. The tribal court ruled against
AT&T and the tribal appellate court affirmed. Id. at 903. AT&T then sought
relief in the federal district court and challenged the tribal court’s jurisdiction.
Id. The district court found the tribal court’s decision to be erronecus as a
matter of federal law and denied as moot AT&T’s motion for judgment that the
tribal court lacked jurisdiction. Id. The tribe appealed. Id.

The Ninth Circuit reasoned thatr district courts may not relitigate a tribal
court’s decision unless the tribal court lacked jurisdiction or the judgment |
should be denied comity for some other reason. Id. at 904. .As a result, the
Ninth Circuit engaged in a de novo review of whether the tribal court in fact
hgd jurisdiction and answered in the negative:

By its express language, § 207 establishes concurrent

Jurisdiction in the FCC and federal district courts only, leaving no

room for adjudication in any other forum-be it state, tribal, or

otherwise. The Tribe had no recourse to its own courts for
vindication of its FCA-based claim and-like any other plaintiff-
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could choose only between filing a complaint with the FCC or
suing AT & T in federal district court.

Because exclusive jurisdiction rested in either of the two
statutorily-provided federal fora, the Tribal Court lacked

jurisdiction to entertain the Tribe's claim.

Id. at 905 (emphasis added).

This court finds the logic and reasoning of the Ninth Circuit in Coeur
d’Alene to be persuasive. The FCA and the ICA were adopted for the purpose of
bringing fhe telecommunications field under one federal regulatory scheme. It
logically follows that Congress intended to have that regulatory scheme
consistently interpreted in a federal forum.

“The issue, then, is whether Congress would have chose_n to postpone
resolution of the enjoinable character of this tribal-court litigation, when it
would not have postponed federal resolution of the functionally identical issue
pending in a state court.” Neztsosie, 526 U.S. at 485. Hg:re, as in Neztsosie, the
court finds that Congress has expressed a preference for a federal forum both
by preempting all non-federal substantive law claims regarding interstate
tariffs and by limiting the forum where such a claim can be brought to a
federal forum. Thus, the “generalized sense..of comity toward nonfederal
courts” is outweighed here by the congressional provisions for preemption and
exclusive jurisdiction in a federal forum. See id. at 485-86.

This conclusion is consistent with the Eighth Circuit opinion of Blue
Legs v. United States Bureau of Indian Affairs, 867 F.2d 1094 (8th Cir. 1989),

10

F
Nt




Case 4:10-cv-04110-KES Document 62 Filed 12/01/10 Page 11 of 18 Page!D #: 1648

and the United States Supreme Court opinion of Nevada v. Hicks, 533 U.S.
353 (2001). In Blue Legs, the Eighth Circuit found that Congess placed
Jjurisdiction for claims under the Resource Conservation and Recovery Act in
federal courts and that the tribal court did not have jurisdiction to hear the
case. 867 F.2d at 1097-98, As a result, the court found that exhaustion of
tribal remedies was not necessary. Id. In Hicks, the Supreme Court found that
no provision in federal laws granted tribal courts jurisdiction over § 1983
claims and that tribal courts did not have jurisdiction to hear the case. 533
U.S. at 367-68. As a result, the Court found that because the tribal court
lacked jurisdiction over § 1983 claims, “adherence to the tribal exhaustion
requirement in such cases ‘would serve no purpose other than delay,’ a;xd is
therefore unnecessary.” Id. at 369.

Defendants argue that § 207 uses “may” and, therefore, Congress did
not clearly limit jurisdiction to only federal courts or the FCC. See 47 U.S.C.
§ 207 (“Any person claiming to be damaged by any common catrier subject to
the provisions of this chapter may either make complaint to the Commission
as hereinafter provided for, or may bring suit . . . in any district court . .. .”
(emphasis added)). Sprint, relying on Neztsosie, contends that the use of “may”
means that litigants must choose either federal court or the FCC.

The Ninth Circuit Court of Appeals in Coeur d’Alené held that iﬁ § 207,

Congress left “no room for adjudication in any cher forum-~be it state, tribal, or

11
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otherwise.” 295 F.3d at 905 (emphasis added]. The Ninth Circuit’s reasoning is
in line with other cirquits that have interpreted Congress’s choice of language
in § 207.° Thus, this court concludes that “may” refers .to choosing between
either a federal district court or the FCC.

Defendants further argue that the FCC supports tfibal sovereignty in the
telecommunications realm. The FCC has expressed concern for improving
.telephone and internet services in Indian country.® In its Indian Telecom
Initiatives booklet, the FCC stated that it “is committed to facilitating increased
access to telecommunications in Indian Country.” Docket 46-4 at 1. The FCC
has listed the benefits of increased telecommunications services on tribal
lands, including access to education and employment opportunities, public
safety services, and government programs. See Docket 46-4. The agency has

also pledged its support in securing services for tribal lands: “In a series of

3 See, e.g., Mexiport v. Frontier Comms. Servs., Inc., 253 F.3d 573, 575
(11th Cir. 2001) (reasoning that § 207 “allows a complainant to file a complaint
with the FCC or in federal district court but not both” (citations omitted)); Stiles
v. GTE, Sw. Inc., 128 F.3d 904, 906-07 (5th Cir. 1997) (same); Cincinnati Bell
Tel, Co. v. Allnet Comms. Serv., Inc,, 17 F.3d 921, 923-24 (6th Cir, 1994 (same).

* See, e.g., Fed. Commen Comm'n, Expanding Telecommunications
Access in Indian Country, Docket 46-5; Fed. Commc’n Comm’n, FCC
Establishes Office of Native Affairs and Policy, FCC News Release, Aug. 12,
2010, Docket 47-1; Fed. Commc’n Comm™n, Statement of Cornmissioner
Michael J. Copps, Docket 47-2; Fed. Commc’n Comm’n, Commissioner Michael
J. Copps Applauds the Appointment of Geoffrey Blackwell to Lead New
Initiatives for Indian Country, FCC News Release, June 22, 2010, Docket 47-3.

12
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steps undertaken since 1998, the FCC, in consultation with tribal leaders and.
other government agency officials, has sought to address concerns about
barriers to telecommunications servicé deployment and subscribership in
Indian Counfry. Concerns addres.'.;,ed include geographic isolation, lack of
information, and economic obstacles.” Docket 46-5 at 9.

The FCC has further acknowledged that Indian tribes are sovereign and
that the FCC “has a trust responsibility to and a government-to-government
relationship with recognized tribes.” Docket 46-5 at 18. “The FCC recognizes
the rights of tribal governments to set their own communications priorities and
goals for the welfare of their membership.” Docket 46-5 at 3. The FCC has
clearly expressed a need for greater telecommunications access in Indian
country and a respect for tribal sovereignty in choosing the services best
suited for that tribe. But the FCC has never stated that tribal courts have
jurisdiction over interstate tariff claims brought under § 207, because
Congress, not the FCC, has the power to determine where jurisdiction for these
claims lie.

Congress has not only occupied the telecommunications field for
interstate 'tariffs, but ﬁas also chosen to preempt state and tribal court
jurisdiction for interstate tariff claims brought under § 207. Like Hicks and

Neztsosie, because Congress has “expressed an unmistakable preference for a

13
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federal forum,” Neztsosie, 526 U.S, at 484, there is no need to exhaust the
jurisdictional issue in CCSTC.
III. The Preliminary Injunction Motion

Federal Rule of Civil Procedure 65(a) allows a court to issue a
preliminary injunction. “A preliminarf injunction is an ext:aordinary remedy,
and the bu.rden of establishing the propriety of an injunction is on the
movant.” Watkiﬂs Inc. v. Lewis, 346 F.3d 841, 845 (8th Cir. 2003) (internal
citations omitted). The Eighth Circuit has established four factors for
determining whether to issue a preliminéry injunction: (1) the threat of
irreparable harm by the movant; (2) the balance between this harm and the
injury that granting the injunction will inflict on the other parties; (3) the
probability that the movant will succeed on the mérits; and (4) the public
interest. Dataphase Sys., Inc..v. C L Sys., Inc., 640 F.2d 109, 114 (8th Cir.
1981).

No single factor is dispositive. Calvin Klein Cosmetics Corp. v. Lenox
Labs., Inc., 815 F.2d 500, 503 (8th Cir. 1987). But the two most critical factors
are the probability that the movant will succeed on the merits and whether the
movant will suffer irreparable harm if the preliminary injunctioﬁ is not
granted. Chicago Stadium Corp. v. Scallen, 530 F.2d 204, 206 (8th Cir. 1976). A

district court has wide latitude to issue a preliminary injunction, and the

14
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appellate court reviews a preliminary injunction decision under an abuse of
discretion standard, See id.

A, Pfobability of Success on the Merits

Sprint seeks a preliminary injunction to enjoin CCSTC from hearing this
case. As stated above, this court has determined that CCSTC does not have
jurisdiction over this matter. Accordingly, this factor weighs heavily in favor of
granting the prelirﬁinary injunction.

B. The Threat of Irreparable Harm

The movant for a preliminary injunction must show a threat of
irreparable harm, and the failure to do so is sufficient grounds for a couft not
to grant a preliminary injunction. Glenwood Bridge, Inc. v. City of Minneapolis,
940 F.2d 367, 371 (8th Cir. 1991). The movant need only show the possibility
of harm and not ’actual harm. See, e.g., United States v. W.T. Grant Co., 345
U.S. 629,. 633 {1953) (“The purpose of an injunction is to prevent future
violations . . . and, of course, it can be utilized even without a showing of past
wrongs.”).

Sprint argues that it has met its burden because it has shown the
likelihood of success on the merits of this action. The Eighth Circuit has held
that irreparable harm can be found if the probability of success on the merits

is met. Lenox Labs., 815 F.2d at 505 (“The court correctly noted that it could

15

i, s
5

=

o G

|

o .

) ¥
ey
i M
57




Case 4:10-cv-04110-KES Document 62 Filed 12/01/10 Page 16 of 18 PagelD #: 1653

presume irreparable injury from finding of probable success” on the merits.).
This factor weighs in favor of Sprint.

C. Balance Between the Irreparable Harm and Injury of Granting
the Injunction ‘

Sprint argues that NAT and CCS8TC will not suffer any harm if this court
issues a preliminary injunction because they can pursue their claims against-
‘Sprint in the proper forum and CCSTC can focus its attention on matters
where it has jurisdiction. Defendants respond that CCSTC would be precluded
from determining its own jurisdiction and interpreting its own laws, intruding
on the Crow Creek Tribe’s sovereignty and sovereign immunity.

Tribes are sovereign nations and courts have repeatedly recognized the
need to allow tribal courts to determine dispﬁtes first, and wrongly interfering
with a tribe’s éuthority to determine its jurisdiction does irreparable harm to a
tribe’s sovereignty. But the Supreme Court in Hicks, Strate, and Neztsosie, and

the Eighth Circuit in Bruce H. Lien and Blue Legs, have held that the doctrine
of tribal court exhaustion must give way when Congress has preempted tribal
court jurisdiction. As stated above, CCSTC does not have jurisdiction in this ,
case because § 207 has preempted state and tribal jurisdiction for interstate
tariff claims arising under § 207. Thus, Sprint will also experience irreparable
harm if forced to exhaust the issue in CCSTC. These competing irreparable
harms that would resuit by an incorrect holding reveal that this factor weighs
both in favor of, and againstf granting the preliminary injunction.

16
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D. Public Interest
Sprint argues that many traffic-pumping cases are pending in federal

district courts across the country and that these cases should be uniformly

decided by the federal courts. Defendants respond that divesting CCSTC of

jurisdiction would impede the Crow Creek Tribe’s sovereignty.

As stated above, there is a strong policy favoring tribal'self-government.
But this po]icjr ends when CCSTC lacks jurisdiction to hear the matter before
it. Nat'l Farmers Union, 471 U.S. at 856-57. Litigation, no matter the forum, is
expensive. Both parties will incur considerable expense if CCSTC first hears
this action and then this court, another federal district court, or the FCC also
hears this case. Because Congress chose to vest jurisdiction for interstate tariff
claims with the federal courts and the FCC, the public is best served when the
action is heard in federal court or the FCC in the first instance.

The irreparable harm, success on the merits, and the public interest
factors all weigh in favor of granting the preliminary injunction. The balance of
the harms factor weighs both in favor of and against the preliminary
injunction. The court finds that Sprint is entitled to a preliminary injunction.,

CONCLUSION

The motion to strike is denied becaﬁse defendants suffered no prejudice

from Sprint’s failure to comply with the local rules. The tribal exhaustion rule

is inapplicable because CCSTC does not have jurisdiction over this matter.

17
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Because Congress has preempted tribal court jurisdiction for interstate tariff
claims brought under § 207, and after weighing the Dataphase factors, this
court grants the preliminary injunction and denies the motion for a stay.
Accordingly, it is

ORDERED that NAT’s motion to strike (Docket 37) is denied, defendants’
motion for a stay (Docket 14) is denied, and Sprint’s motion for a preliminary
injunction {Docket 20) is granted.

Dated December 1, 2010.

BY THE COURT:

/s/ Karen E. Schreier
KAREN E. SCHREIER
CHIEF JUDGE

18
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UNITED STATES DISTRICT COURT e
DISTRICT OF SOUTH DAKOTA [k
CENTRAL DIVISION S
SPRINT COMMUNICATIONS Civil No.10- 4770
COMPANY L P,
Plaintiff,
V.
COMPLAINT
THERESA MAULE IN HER OFFICIAL
CAPACITY AS JUDGE OF TRIBAL
COURT, CROW CREEK SIOQUX TRIBAL
COURT, AND NATIVE AMERICAN
TELECOM, LLC., -
Defendants.
INTRODUCTION
1. Sprint Communications Company L.P. (“Sprint”) brings this action'against

Native American Telecom, LLC (“NAT™} to bring to an end NAT’s efforts to establish
traffic pumping operations on the Crow Creek Sioux Reservation {“Reservation”) in
South Dakota in violation of federal and state law. NAT is a South Dakota limited
liability company based in Sicux Falls. NAT is suing Sprint for hundreds of thousands of
dollars in Crow Creek Tribal Court, '

2. Traffic pumping is .a scheme where a local exchange carrier (“LEC™), i.e.,
local phone company, partners with free conference call centers or chat rooms to

artificially stimulate telephone call volume. NAT purports to operate local exchange

carrier operations on the Reservation but in reality exists only to engage in traffic

pumping.
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3. Sprint is a telecommunications company that provides telecommunications
services nationwide and is known under the telecommunications regulatory framework as
an interexchange carrier (“IXC”). Sprint is qualified to do business within the State of
South Dakota and is certificated by the South Dakota Public Utilities Commission to
prbvide intrastate interexchange services in South Dakota, and is authorized by the FCC
to provide interstate interexoharige services,

4. As an IXC, Sprint delivers long distance telecommunication calls to LECs,
In simplest terms, when a customer places a long distance call, the call is routed to the
customer’s designated IXC (like Sprint), who cdrries the call (either directly or through a
third party carrier) to the terminating LEC for connection to the recipient of the call.
When done in compliance with law and tariff, this last step involves the provision of
terminating switched access service by the LEC to the IXC. NAT has purported to
establish itself as a LEC for the Crow Creek Reservation.

5. As a matter of state and federal law, switched access charges can only be

assessed pursuant to an effective tariff on file with the state public utilities commission

(for intrastate services) and with the Federal Communications Commission (“FCC”) for
interstate services, In the absence of tariff authority to bill fof a call, switched access
charges cannot be assessed, and no payment is due on any invoices illegally sent out by a
LEC.

6. NAT has two tariffs it purports to enforce in tribal court. One is NAT’s
tariff it filed with the FCC on September 14, 2009, with an effective date of September

15, 2009. A copy of NAT’s FCC tariff is attached as Exhibit A to this Complaint. NAT

2-
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also claims a tariff it filed with the Crow Creek Sioux Tribal Utility Authority (“Tribal
Utility Authority”) on September 1, 2009, ostensibly effective that very day. A copy of
NAT’s tribal tariff is attached to this Complaint as Exhibit B.

B On September 8, 2008, NAT also applied with the South Dakota Public
Utilities Commission (“SD PUC”) for a Certificate of Authority to provide competitive
local exchange service on the Crow Creek Reservation pursuant to ARSD 20:10:32:03
and 20:10:32;15. On October 28, 2008, the Tribal Utility Authority authorized NAT to
provide LEC services with the Crow Creek Reservation. In response, on December 1,
2008, NAT ‘moved to disfniss its application pending before the SD PUC, which the
agency granted on February 5, 2009, As a result NAT is operating within the State of
South Dakota, purportedly as a LEC, and seeking to assess switched access charges
without a Certificate of Authority from the SD PUC.

8. This specific disputé began in December 2009, when NAT began wrongly
invoicing Sﬁrint for allegedly providing switched access services to Sprint. NAT did not
invoice Sprint directly but used a third party, called CABS Agent, to bill Sprint with
CABS Agent as the payee. Sprint mistakenly paid two of CABS Agent’s invoices; the
third inyoice from NAT’s billing service was for an amount several times Jarger than the
previous month. Sprint then investiggted the invoices and determined that NAT was
operatirig an illegal traffic pumping scheme,

9. As noted above, traffic pumping occurs when a LEC partners with a second
company (“Call Connection Company™) that has established free or nearly free

conference calling, chat-line, or similar services that callers use to connect to other callers
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or recordings. The Call Connection Company generates large call volumes to numbers
assigned té the LEC. The LEC in turn unlawfully bills those calls to the [XCs as if they
are subject to switched access charges, heping that IXCs unwittingly pay those bills. If
the IXC does so, the LEC and Call Connection Company share the revenues.

10. NAT claims the right to charge Sprint for terminating switched access
service for calls made to the Crow Creek Reservation under tariffs on file with the Tribal
Utility Authority and the FCC. NAT’s claim that it provides competitive local exchange
services to the Reservation is a sham: for all practical purposes NAT’s traffic biiled to
Sprint terminates to conference bridge lines operated by non-tribal members. NAT has
engaged in secret, ex parfe communications with the Tribal Utility Authority, which has
wrongfully attempted to assert jurisdiction over Sprint and ordered it to pay NAT
pursuant to NAT"s tariff on file with that entity.

11,  Sprint has initiated an action against NAT before the SD PUC to stop
NAT’s scheme. NAT refuses to acknowledge the SD PUC’s jurisdiction over NAT even
though at one time NAT had a tariff on file with the SD PUC. NAT has also sued Sprint
in Crow Creek Tribal Court for hundreds of thousands of dollars in damages. NAT is
also bringing a claim for punitive damages in that forum. Because the tﬁbal court is
without jurisdiction, Sprint is seeking injunctive relief from this Court to prevent NAT

and the tribal court from proceeding further with NAT s action in tribal court.
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THE PARTIES

12, Sprint is a Delaware limited partnership with its principal place of business
in Overland Park, Kansas. None of Sprint’s partners are citizens of South Dakota or have
their principal places of business in this state.

13, NAT is a South Dakota limited liability company. According to
information on file with the VSouth Dakota Secretary of State, NAT’s principal office is in
Sioux Falls and the members responsible for NAT’s debts pursuant to SDCL § 47-34A
303(é) are Thomas Reiman and Gene DeJordy, who, on information and belief, are
citizens of South Dakota and Arkansas, respectively, On information and belief, neither
Reiman nor DeJordy are enrolled members of the Crow Creek Sioux Tribe or any other
tribe.

14.  The Crow Creek Tribal Court is the tribal court for the Crow Creek Sioux
Tribe and has its chambers in Fort Thompson, South Dakota.

15.  The Honorable Theresa Maule is the Judge of the Cr;)w Creek Tribal Court.

JURISDICTION

16.  This Court has jurisdiction over this case under 28 U.S.C, § 1331, because
several of Sprint’s claims arise under the Communications Act of 1934, 47 U.8.C. § 151
et seq. and 47 U.S.C. § 207. Jurisdiction also exists under 28 U.S.C. § 1.332, as Sprint
and the defeﬁdants are citizens of different states and the amount in controversy exceeds
$75,000.I This Court has supplemental jurisdiction over Sprint’s state law claims under

28 US.C. § 1367.
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VENUE
17.  Venue is proper in this district under 28 U.S.C. § 1391(b) because all

defendants reside in South Dakota and a substantial part of the events giving rise to
Sprint’s claims arose in South Dakota.
BACKGROUND

A, Sprint’s Services

18,  Sprint is a telecommunications carrier offefing long-distance wireline
services to its customers around the country. Long-distance calls are those that are made
~ from one {ocal calling area to another. For example, in a typical situation {unlike in this
case), a long-distance call may be made from a Sprint customer in Massachusetts to a
called party, or “end user,” in South Dakota. Sprint generally owns the facilities over
which the call travels between the local calling area of the calling customer and the local
calling area of tﬁc called customer (or it enters arrangements wifh other carriers to route
the calls over their facilities).

19.  Sprint does not ordinarily own the facilities within a local calling area over
which the call travels its last leg to the called customer’s premises. The facilities used to
complete the last leg of these calls are typically provided by the called party’s own LEC.
Because Sprint does not generally own the facilities that physically connect to end users,
it must pay local carriers for access 10 them. The charge that Sprint pays for access to the
called party is known as a “tenninatling access” charge because the call “terminates” with.
the party that is called. In this way, Sprint is a customer of the local exchange carriers ~
it is purchasing the LEC’s “terminating access service” in order to enable its customers to

8lc
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complete long distance calls to their final destination, that is, to the premises of the called
party.

20,  Sprint (like other long-distance carriers) purchases terminating access
service under a tariff required to be published by the local carrier thaf contains charges
for terminating access (along with other offered services). Pursuant to the terms of that
tariff, Sprint and other long-distance carriers have purchased access.services under the
tariff whenever they hand off a call to the local carrier that meets the tariff’s definitions
of “terminating access” service. Because LECs have an effective monopoly over local
telephoné service in their service areas, the long distance carriers have no cﬁoicc but to
purchase the service defined in the tariff when the calls are made from one of their
customers to an end user in the calling area of the local exchange carrier, See In re
Access Charge Reform, Reform of Access Charges Imposed by Competitive Local
Exchange Carriers, CC Docket No. 96-262, Seventh Repogt and Order and Further
Notice of Proposed Rulemaking, 16 FCC Red 9923, T 30 (2001). For that reason, it is
important that tariffed services are defined precisely. For that reason, too, tariffs are
construed narrowly — only services expressly set out in the tariff are “deemed” to be

purchased. See In re Theodore Allen Comme'ns, Inc. v. MCI Telecomms. Corp., 12

F.C.C.R. 6623, 922 (1997).
B. Defendant NAT’s Scheme

21.  In this case, NAT has billed Sprint for services NAT asserts that Sprint has
purchased undér NAT’s tariffs. Specifically, NAT devised a scheme artificially to inflate

call volumes to phone numbers assigned to NAT’s local calling area in order to bill
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Sprint for what NAT wrongly characterizes as tariffed “terminating access” service. But
under this scheme, Sprint is not connecting a call with a called party on the Reservation
that is a customer of NAT. Instead, NAT’s scheme with its Call Connection Company
partners involves advertising “conference call,” or similar services that allow callers, who
do not reside on the Reservation, to talk 1;0 one aﬁother.

22, Callers throughout the nation access these services by dialing a ten-digit
NAT phone number with a South Dakota area code. To Sprint, each call appears to be an
ordinary long-distance call to a called party in South Dakota. Sprint thus carries the
traffic clpse to the location of the NAT South Dakota number. At that point; Sprint
(either directly or indirectly) transfers the call to a NAT-designated point of iﬁterface. At
the point of interface, however, Sprint has learned that thé call ostensibly going to a NAT
customer is redirected to a telephone switch in California. The call then reaches the Call
Connection Company’s conference bridge where the call is terminated. It is Sprint’s
belief that the conference .bridge equip-ment is very likely located at or near this switch,
None of this activity qualiﬁes as the provision of local exchange services on the
Reservation.

23.  If a Sprimt customer were calling one of the residences or businesses that
purchase local phone service from NAT, Sprint would be purchasing a typical
“terminating access” serﬁce, and Would be paying the local carrier’s terminatin.g access
charge under the tariff. But that is not what happens in this traffic pumping scheme.
Instead, with these calls, NAT transfers the call ndt to an end user customer, but to a Call

Connection Company that is jointly engaged in this scam.

-8- ,
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24,  These Call Connection Companies are business partners or joint venturers,
- not “customers” of NAT, as that term is understood in common parlance. The Call
Connection Companies do not pay money to NAT for any “service” as would be the case
in a true customer relationship. Instead, they actually receive money in the form of
kickbacks from NAT for their participation in this illegal scheme. |

25.  Moreover, the calling parties are not making terminating calls to these Call
Connection Companies, but are seeking to talk to other parties outside of the service
territory of NAT. The Call Connection Companies arc simply connecting the calls like
any other common carrier, and the calls do not actually “ter_minate” in the local exchange.
Thus, unlike the typical scenario where a caller makes a long-distance call to a person in
S;outh Dakota and Sprint pays the LEC to “terminate” the call, Sprint is merely delivering
the call to an intermediate point — delivering the call to NAT, who then delivers the call
to the conference bridge provider which in turn connects callers who are geographicailly
dispersed. |

26.  Sprint has not expressly agreed to pay terminating access charges for this
service. Nor can it be deemed to have agreed to pay for this service. But NAT has been
unlawfully billing Sprint “terminating access” charges for these calls, even though the
calls do not terminate at an end user premises on the Reservation,

27. Moreover, the bogus terminating access charges are high enough to allow
NAT and the Call Connection Companies to profit handsomely from this scheme. The
Call Connection Companies are able to offer their services té calling parties for no cost,

or nearly no cost. For customers who have long distance calling plans that do not charge
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per minute, the calling party does not pay anything for the call at all. Of course, these
- caller conneétion services are not actually “ﬁ'ee’; _ they are directly and unreasonably
subsidized by long distance cartiers such as Sprint who are being charged high
“terrninating access” rates when there is no provision of terminating access. They are
thus being subsidized by all long distance carriers’ customers throughout the country,
including those who never use the Call Connection Companies’ services.

28.  The scam here is one of a number of similar scams recently perpetrated by
certain rural LECs and their call connection partners, There is currently litigaton all over
the country over these schemes, In lowa, for example, there are several suits involving
similar scams. See, e.g., Sprint Communications Co., L. P. v. Superior Telephone
Cooperative, No. 4:07-cv-00194 (S.D. Iov'v.a); Qwest Communications Corp. v. Superior
Telephone Cooperative, No, 4:07-cv-0078 (S.D. lowa), AT&T Corp. v. Sﬁperior
Telephone Cooperative, No. 4:07-¢cv-0043 (8.D. Iowa); AT &T Corp. v. Reasnor
Telephone Co., LLC, No. 4:07-cv-00117 (S8.D. lowa). There are also eight similar suits
pending in South Dakota, including three suits involving Sprint. See Sancom, Inc. v.
Sprint Communications Co., L.P., No. CIV 07-4107 (D.S.D.); Northern Valley |
Comme'ns, LLC v. Sprint Communications Co,, L.P., No. CIV, 08-1003 (D.S.D.);
Splitrock Properties, Inc. .v. Sprint Communications Co., L.P., No. CIV 09-4075
(D.SD.). And two other cases brought in the District of Minnesota involving a
Minnesota LEC and Sp;int and Qwest have been referred to the FCC and stayed pending
the outcome of related proceedings at the Minnesota Public Utilities Commission. See

Tekstar Commum;ca'rions, Inc. v. Sprint Communications Co., L.P., No. 08-cv-01130-

20-
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INE-RLE (D. Minn.}; Qwest Communications | Company LLC v, Tekstar
Communications, Inc. No, 10-cv-00490 (MID/SCN). Sprint is also involved with cases
in California, Utah and Kentucky. North County Coﬁzmunications Corp. v. Sprint
Communications Co. L.P., 09-CV-2685 (8.D. Cal.); Beehive Tel. Co., Inc. v. Sprint
Communications Co., L.P., 2:10-CV-00052 (D.‘Ut.); Bluegrass Tel, Co., Inc. v. Sprint
Communications Co., L.P., 4:10-CV-104 (D, Ky).

29.  Further, the Iowa Utilities Board has released an order in In re Qwest
Communications Corp. v. Superior T elephone Cooperative, et, al., Docket No. FCU-07-
02 (IUB) (the “IUB Order”), holding that certain LECs’ intrastate access charges for calls
routed to conference call, chat line, and other call connection service providers did not
fall within those LECs* tariff provisions defining access service. Finally, the FCC has
found such traffic-pumping schemes to be likely unlawful and is still exploring ways to
prohibit them going forward, See Establishing Just and Reasonable Rates for Local
Exchange Carriers, Notice of Proposed Rulemaking, WC Docket No. 07-135, FCC 07-
176, 7 11, 18-19, 34-37 (October 2, 2007). To date, the FCC’s relief is prospective only.
Long-distance carriers like Sprint must seek retroactive relief thrdugh litigation with
LEC’s over their traffic pumping scams.

30. After Sprint determined that NAT was engaging in a traffic-pumping,
Sprint began disputing NAT’s access bills. Sprint also initiated a complaint with the SD
PUC secking to stop NAT from offering telecommunication services without a
Certificate of Authority from the SD PUC. In reality, however, it is NAT that owes

Sprint a refund, since Sprint had already paid NAT access charges for traffic stemming
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from NAT's scam before it came to realize the existence of the scam. Sprint has paid
these etroneous charges to NAT, and is entitled to get them back.

31.  Rather than defending itself before the SD PUC, NAT obtained an ex parte
order from the Crow Creek Sioux Tribal Utility Authority and has now sued Sprint in
tribal court to seek payment for its illegal traffic pumping services. The tribal court has
no jurisdiction over Sprint to enforce the terms of NAT’s federal tariff, which Congress
has ruled must be enforced only in fedefal court or the FCC. AT&T Corp. v. Coeur
D’Alene Tribe, 295 F.3d 899, 905 (9th Cir. 2002) (47 U.S.C. § 207 diverts state and tribal
courts of jurisdiction to adjudicate Federal Communications Act claims); see Northern
States Power Co. v. Praz'r_'ie Island Mdewakanton Sioux Indian Comty., 991 F 2d 458, 463

. (8th Cir. 1993) (Hazardous Materials Transportation Act preempted tribal ordinance and
excused any need to exhaust tribal remedies), Likewise, the tribal court cannot exercise
jurisdiction over Sprint for it has not consented to that court’s jurisdiction. See Atkinson
Trading Co. v. Shirley, 532 U.S. 645, 650 (2001) (“inhercﬁt soﬁereign powers of an
Indian tribe do not extend to the activities with non members of the tribe.”) (quotation
omitied); Alltel Communications, LLC v. Ogalala Sioux Tribe, 2010 WL 1999 | at *12
(D.S.D.) (Federal Communications Act vests jurisdiction only in federal court or the
FCC, and not in state or tribal court).

C. The Tariffs

32.  There are many problems with NAT’s scheme, foremost that NAT cannot

lawfully charge Sprint for a terminating access service under its filed tariffs.
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33.  The services that NAT purports to offer related to handling calls from
callers in other states are set-forth in an interstate tariff filed with the FCC. The services
that NAT purports to offer relating to in-state calls should be set forth in intrastate tariffs
filed with the SD PUC. But NAT has no lstate tariff, only a tribal tariff. NAT’s tariffs
describe the access services that NAT claims that Sprint is taking, The tariffs also set the
rates charged for those services. Under Section 203 of the Federal Communications Act,
47 U.8.C. § 203, carriers subject to tariff requirements cannot charge customers for
services not specified in their interstate tariffs, aﬁd cannot charge rates other than those
set out in those tariffs. See American Tel. & Tel. Co. v; Central Office Tel., Inc., 524 U.S.
214, 222 (1998), Further, because caﬁiers set the terms of their tariffs unilaterally, it is
well settled that any ambiguity in the terms of a tariff must be strictly construed against
the carrier that drafted it and in favor of customers. See In re Theodore Allen Comme’ns.,
Inc. v. MCI Telecome’ns. Corp., 12 F.C.CR, 6623,5[ 22 (1997). Similar rules govern
intrastate tariffs.

34. NAT is subject to refund liability on both tariffs. NAT filed its FCC tariff
~ with the FCC with only one day’s notice before becoming effective. NAT’s tribal tariff
was effective immediately on filing. Under 47 U.8.C. § 204(a)(3), to be “deemed
lawful,” a LEC filing a tariff must give 15 days’ notice before becoming effective.
NAT’s FCC tariff states it was issued September 14, 2009 and effective September 15,
2009; the tribal tariff issued September 1, 2009, with the same ecffective date.

Consequently, neither of NAT’s tariffs are “deemed lawful,” and Sprint is entitled to a

refund of the amounts it mistakenly paid.
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35.  When Congress enacted the Telecommunications Act of 1996 (*1996 Act”)
it made clear that the legacy access charge regime was locked into place and would not
be expanded further. 47 U.S.C. § 251(g) provides:

On and after February 8, 1996, each local exchange carrier, to the extent
that it provide wireline services, shall provide exchange access, information
access, and exchange services for such access to interexchange carriers and

information service providers in accordance with the same equal access and

nondiscriminatory_interconnection restrictions and obligations (including
receipt of compensation) that apply to such carrier on the date immediately

preceding February 8, 1996, under any court order, consent decree, or
regulation, order, or policy of the Commission, until such restrictions and
obligations are explicitly superseded by regulations prescribed by the
Commission after February 8, 1996. During the period beginning on
February 8, 1996, and until such restrictions and obligations are so
superseded, such restrictions and obligations shall be enforceable in the
same manner as regulations of the Commission. (Emphasis added.)

Section 251(g) means that access charges apply only to traffic for wh,ich there was a pre-
1996 Act access payment obligation. See PAETEC Commn’ns, Inc. v. CommPartners
'LLC, Civ. No. 08-0397, 2010 WL 1767193 at *8 (D.D.C. Feb. 18, 2010) (Doc. 34-2),
WorldCom Inc. v. FCC, 288 F.3d 429, 433 (D.C. Cir. 2002); Competitive Telecomms.
Ass’n v, FCC, 117 F.3d 1068, 1073 (Sth. Cir. 1997) (legacy exchange carriers will
continue to receive payment under pre-Act regulations). Thus, to the extenf NAT’s
tariffs purport to apply to traffic that did not exist or was ineligible for access charges in

1996, section 251(g) prohibits such charges today.

36. The FCC ‘has enacted regulations pursuant to statutory authorization that
defines switched access services as involving the origination or termination of an
interstate telephone call to or from an end user within the service area of the LEC.

NAT’s tariff severs that connection, which results in NAT claiming to terminate millions
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of calls that never involve a bona fide end user actually receiving the call within NAT’s
service area. Because NAT's FCC tariff violates statutory authority and FCC regulations,
NAT’s tariff amounts to an unreasonable practice that Congress prohibited in 47 U.S.C. §
251. As a result, this Court is not bound by the filed rate doctrine. Iofva Network
Sérvices, Inc. v. Qwest Corp., 466 F. 3d 1091, 1097 (8th Cir. 2006) (filed rate doctrine
inapplicable where tariff does not cover services at issue); Paetec, suprd, 2010 WL
1767193 at *4 (ﬁlcd rate doctrine must yield when tariff is “incdnsistent with the
statutory framework pursuant to which it is promuigated™).

37.  NAT has filed a teriff with the Tribal Utility Authority that similarly
violates federal law. The tribal tariff is not limited to regulating calls the Tribal Utility
Authority arguably could regulate; instead it purports to regulate the same extent as
NAT’s FCC tariff. This, too, amounts to an unreasonable practice in violation of 47
U.S.C. § 201, and conflicts with 47 U.5.C, § 203 and the FCC’s access charge rules.
NAT’s tribal tariff is also presumptively invalid because it attempts to fegulate Sprint’s
off-reservation activities with non-tribal members who are also off the Reservation.

COUNT ONE

Breach of Federal Tariff Obligation and Communications Act
(Defendant NAT) '

38.  Sprint repeats and realleges each and every allegation contained in
paragraphs 12 through 37 of its Complaint as if fully set forth herein.
39. NAT has caused Sprint to be billed hundreds of thousands of dollars in

charges denominated as “terminating access” charges based on routing interstate long-
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distance calls from Sprint to NAT's joiﬁt venture partners that are carriers, not end user
customers on the Reservation. These joint venture partners provide conference call or
similar services that enable callers to Vconnect _to each other and, on information and
belief, are ‘themsclves located outside of NAT’s local calling areas and do not own or
control the premises to which the calis are routed-.

40. NAT’s actions constitute an unreasonable practice prohibited by 47 U.S.C,
§ 201,

41. NAT’s tariffs — both federal and tribal — attempt to regulate Sprint’s
interstate 'telephone services, By severing any connectioﬁ between switched access
services and a local exchange area, NAT has engaged lin an unreasonable practice under
47 U.8.C. § 201, and the tariffs conflict with 47 U.S.C. § 203 and the FCC. To the extent
NAT's tribal tariff purports to permit such charges, it is a presumptively invalid effort to
regulate the off-reservation conduct of a n.on-'member of the Crow Creek Sioux Tribe.

42.  Sprint is authorized to bring suit for damages for this conduct in this Court
pursuant to 47 U.S.C. § 207,

43.  Sprint is entitled to reasonable damages in the amount of the unauthorized
access charges paid to NAT under NAT’s federal tariff, plus reasonable costs and
attorneys’ fees, pursuant to 47 U.S.C. §§ 206, 207. Sprint will establish the amount of
damages at trial.

44.  Sprintis aiso entitled to an order enjoining NAT from assessing charges on

Sprint pursuant to their unlawful scheme. 28 U.S.C. §§ 2201, 2202,
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45.  Sprint is further entitled to a declaratory judgment and declaration of rights
establishing that NAT has no right to charge or collect access charges based on routing
interstate long-distance calls from Sprint to entities that provide conference call, chat line,
international call, or similar services that enable callers to connect to each other, 28
U.S.C. §§ 2201, 2202.

COUNT TWO

Unjust Enrichment
(Defendant NAT)

46,  Sprint repeats and realleges each and every allegation contained in
paragraphs 12 through 45 of its Complaint as if vfully set forth herein.

47. NAT, through its wrongful, improper, unjust, and unfair conduct has reaped
substantial and unconscionable profits from Sprint by charging Sprint for services for
which Sprint has not agreed to pay and which are not permitted by federal law. As such,
Sprint has conferred a benefit on NAT, which has received monies to which it is not
entitled.

48. In equity and good conscience, it would be unjust for NAT to enrich itself
at the expense of Sprint. Among other reasons, NAT had no lawful authority to collect
those charges from Sprint. NAT’s unlawful conduct will continue unless the prayer for
relief is granted.

49.  Sprint has been damaged by the actions of NAT and is entitled to damages
and restitution in the amount to be determined at trial, plus interest, attorneys’ fees, and

costs, and all available declaratory and injunctive relief.
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!

COUNT THREE

Declaratory and Injunctive Relief
(Defendants Crow Creek Sioux Tribal Court and the Honorable Theresa Maule)

50. Sprint repeats and realleges each and every allegation contained in
paragraphs 12 through 49 of its Complaint as if fully set forth herein.

51.  NAT has sued Sprint in Crow Creek Tribai Court.

52.  Jurisdiction to enforce NAT’s FCC tariff on file with the FCC, rests
exclusively with the federal courts or the FCC. Because NAT’s tribal tariff purports to
regulate interstate calls, it is presumptively invalid under federal law,

53.  Sprint’s provision of long distance services does not constitute voluntarily
doing business on the Crow Creek Reservation.

54.  Sprint has not consented to being sued in Crow Creek Tribal Court,

55. Because the trial court clearly lacks jurisdiction, Sprint is not required to
exhaust its tribal court remedies, which in any case would be futile.

56.  Sprint is entitled to a declaration that the Crow Creek Tribal Court laéks
jurisdiction over Sprint and an injunction against that court and its judge from proceeding
further with NAT’s action against Sprint in tribal court,

PRAYER FOR RELIEF

WHEREFORE, for the reasons stated above, Sprint requests that judgment be
entered in its favor and against NAT on each and all of its claims, including damages in
an amount to be proven at trial, plus interest on that amount, reasonable costs and

attorneys’ fees, Sprint further requests that the Court order against NAT, the Crow Creek
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Tribal Court and the Honorable Theresa Maule in her official capacity as the Judge of the

Tribal Court, appropriate declaratory and injunctive relief, and any such other and further

relief that the Court may deem just and equitable under the circumstances.

Dated: August _}_[f;‘: 2010 DAVENPORT, EVANS, HURWITZ &
SMITH, LLP

-~ 3

By: f Ao :_.) - \

Katl E. Ford Q

Cheryle Wiedmeier Gering

206 West 14™ Street

P.O. Box 1030

Sioux Falls, SD 57101-1030

Telephone: (605) 336-2880

Facsimile; (605) 335-3639

E-mail:kford@dehs.com,

cgering(@dehs.com

Of Counsel:

BRIGGS AND MORGAN, P.A.
Philip R. Schenkenberg

Scott G. Knudson

2200 IDS Center

80 South Eighth Street
Minneapolis, MN 55402-2157
Telephone: (612) 977-8400

Attorneys  for Sprint Communications
Company, L.P.
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convenient way for us to set it up? Should we direct it
toward the Court, or how would you like us to do that?

THE COURT: If you want me to see what's on
there, it would help if you would tum it se I can see it.
MR. SWIER: May I proceed?
THE COURT: You may.
KEITH WILEIAMS,
calied as & witness, being first duly swom, testified as
follows:

MR. KNUDSON: If we could move the easef back
towards the screen, both the Court and counsel could see
what is on the screen.

' THE COURT: Another option is we have an overhead
camera. If you wanted to write something on a sheet of
paper there, I can see It on my screen here, and the
attorneys can see it on their screens. Unless you are
really tied to using the easel.

MR. SWIER: As long as everybody can see It,
that's all I care about, Your Honor.
DIRECT EXAMINATION
BY MR, SWIER:
Q. Keith, would you please introduce yourself to the
Court.
A. My name is Keith Williams. I'm a network engineer

with WideVoice Communications. I've been doing
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A. That's correct.
MR, SWIER: With the Court's permisslon,.cou!d
the witness approach the easel?
THE COURT: It did just zoom in now, if you want

ko try It.
BY MR. SWIER:
Q. Keith, I'd like you to explain to the Court how this
complex system that we are all arguing about works, Would
you take us through a call simply from say Fargo, North
Dakota, and how that routes and ultimately gets to the
Reservation at Ft. Thompson?
A. Okay. i'll start by drawing just the United States,
or something similar to.
Q. Keith, could you tum that so -- there we go. Okay.
You've drawn a picture of the United States. Mark for the
Court where North Dakota would be, and where would South
Dakota be?
A. (Witness indicating).
Q. Mark where the Crow Creek Reservation would be,
approximately, in South Dakota. ‘
A. (Witness indicating).
Q. Kelth, let's say my grandmother lives in Fargo, and
she wants to make a call from Fargo to the Crow Creek
Reservation to- NAT's facllity there.
A. Okay.
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telecommunications and IP networking for over 10 years,
Q. You are an employee of WideVoice Communications. Is
that right? '

A. That's correct.
Q. Tell us about your experience in dealing with
tetecommunications networks that are simitar to what is
found on the Crow Creek Reservation.
A. I've workad for a couple CLECs, which are competitive
{ocal exchange carriers, phone companies, doing voiceover
IP, in scenarios not unlike what is going on at Native
American Telecom.
Q. Real briefly, tell you what your duties are fbr
WideVoice. What do you do everyday when you get up?
A. Network design, implementation, troubteshooting.
Q. Keith, are you familiar with the network that is owned
on the Crow Creek Reservation by Native American Telecom?
A. Iam, ’
MR. SWIER: At this time I do have a sheet of
paper. Could I approach and give this to Mr. Williams, and

. we can put it on the screen so everyone can see it?

THE COURT: Sure.
BY MR. SWIER:
Q. Keith, you indicated to the Judge before you are
familiar with the system that is used by NAT in this case.
is that right?
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Q. Take us through the flrst step that grandma does.
A, The first step is abviously she would pick up her
telephone and would be given dial tone by the local
exchange carrier, the LEC.
Q. That would be the LEC, the locai exchange carrier in
Fargo?
A. Correct. Depending on the digits she dialed, for
instance, if she wanted to dial someone on the Crow Creek
Reservation, it would be 605-.477. 605 is the area code or
NPA. That's how you discern what area of the country you
are calling.
Q. The 605 area code is obviously all of South Dakota.
A. All of South Dakota, correct. They only have one area
code. 477 designates Ft. Thompson, Crow Creek. So 477
anything would go to Ft. Thompson.
Q. Grandma picks up the phone and dials 605 for the area
code in South Dakota. 477 is the prefix for Ft. Thompson.
Correct?
A. Correct,
Q. Llet'ssayit's 477-1111, for example. That then would
be the number grandma would be ustng to czll her friend In
Crow Creek,
A. Ft. Thempson.
Q. Okay. What happens next after she picks up the phone

and dials?
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1 A. Waell the switch in Fargo would then go to the LERG, 1 WideVopice's facility in Los Angeles.

2  which is the local exchange routing guide. It's an 2 A. That's correct.

3  industry standard database that lists switch identifiers, 3 Q. What leg of the route then would SPN to Los Angeles

4 the NPAs NXXs they serve and how to get to them. 4 be?

5. Q. Sothe LERG, what does that stand for again, just so 5 A. Iwouldsaythat's 2.

6 we're straight? 8 Q. That's the second place. When grandma's call then

7 A. Local exchange routing guide. 7 gets routed to WideVolee's high-tech facllity in Los

8 Q. Tell meifI'm wrong. That's a database in the 8§ Angeles, then what happens?

8  industry that shows how grandma’s call would initially get 9 A. At that point that is the end of what would be the
10 rputed from Fargoe to Ft. Thompson. 10 traditional telephone call using the TDM PSTN network?
11’ A. Sure. I mean ultimately TeleCourier manages that 11 Q. The old network,

12 database and keeps track of all the switches in North 12 A. Correct. Atthat point WideVoice takes that call and
13 Ameriéa and the rate centers and phone sumbers that would [ 13 routes it to Ft. Thompson via IP,
14 be served by those switches. 14 Q. Agaln, I don'tthink any of us are technical gurus.
15 Q. So grandma picks up the phone. She dials her 16 Explain to the Judge what IP Is.
16 Ft. Thompson number. It's then -- that's Step Ne. 1. Then 16 A. 1IP would be Internet protocol, basically using the
17  what happens? -You go to the LERG. 17 Internet, as opposed to the public switch telephone
18 - A. Yes. Sothe LERG would tell you in this case to get 18 network.
19  to Ft. Thompson, you would go to SDN. 19 Q. Isthat done based on the technology that's now
20 Q. What does SDN stand for? 20 available to both WideVoice and what's on the Reservation?
21 A. South Dakota Network. 21  A. Yes. I mean ultimately most new telephone,
22 Q. Where Is that located? 22 telecommunlication deployments would be tsing IP at this
23 A. sioux Falls. 23  point.
24 Q. Isit safe to say -- let's think about this as a read 24 Q. So then from the WideVolice facility in Los Angeles to
25 going somewhere. Is that our first [eg on the road? 25 Ft. Thompson, what leg of the journey would that be?
18 20

1 A, It would be your first leg Into getting to 605-477, 1 A. XIwould say that's 3. ‘

2  Yes. You have to go to South Dakota Network to get to 2 Q. Okay. Sograndma's call goes from Fargo to SDN in

3 there. 3 Sloux Falls to Los Angeles and ultimatety ends In

4 Q. when grandma's phone call travels from fargo to the 4 Ft. Thompson.

§ sSouth Dakote Network on the way to Ft. Thompson, what: Is & A. Correct.

€ the next step? Where does that call go? 6 Q. Explain then the technology that Is present at

7 A. Once the South Dakota Network gets it, they would see 7 Ft. Thompson that makes this whele thing work.

8 it's destined for Ft. Thompson, in which point they would 8 A In Ft. Thompson obviously they have a router which

9 route the calf to WideVoice, who has a switch in 9 terminates that IP Jeg, at which point, depending on where
10 Los Angeles. 10 grandma is at within the Reservation, they also have a
11 Q. That's what I want to talk about. Why if the call 1s 11 wireless network out there, WiMax, that would diract where
12 coming from grandma In Fargo down to SDN in Sioux Falls 12 to send that phone call.

13  with the ultimate termination stop being Ft. Thompson, why . 13 Q. Is that any different than any other systern in the

14 s it going from SDN to WideVoice's facility in . 14  country?

15 Los Angeles? 16 MR. KNUDSON: Objection. Foundation.

16 A. Native American Telecom does not own their own 16 THE COURT: Overruled. You may answer,

17 telephone infrastructure, per se, switching eguipment in 17 A. Not at its core, no. It's pretty traditional in that

18 Ft. Thompson. 48 sense. WiMax is a fittle different, but this is what would
19 Q. Soif anyone is going to make a call to 19 be considered the last mile. Ft's how you reach the end
20 Ft. Thompson, be It from Fargo, Canada, wherever, you never 20  users from the local rate center.

21 have that Interconnection directly from SDN fo 21 Q. Again, one of the keys here, tell me if I'm wrong, Is

22 Ft. Thompson. It just doesn't exist, Right? 22 that there's simply not the infrastructure equipment for

23 A. Correct. ‘ 23  any call to go from SDN directly to the Ft, Thompson-Crow
24 Q. So we go from Fargo, the call travels to Sloux Falls, 24  Creek Reservation. B

25 because there is no facility in Ft. Thompson, it goes to 25 A. Correct. That switching equipment is expensive. I
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1 mean ultimately Midstate, who serves Ft. Thompson as the 1 same.
2 traditional LEC in that area, their switching equipment is 2 Q. Butultimately grandma's call from Fargo gets to
3 inKimball, It's not in Ft. Thompson, per se, either. 3 granddadghter In Ft. Thompson on the Reservation because of
4 Q. Explain to the Court the kind of high-tech technolagy 4 the facility that's been built ont the Reservation?
5§ that NAT has invested out on the Crow Creek Reservation? § A. Thatiscorrect.
6 What is out there? What makes this thing work? 6 Q. Keith, we're talking in this case, also, about
7 A. Again, they've got a network facility out there that 7 conference calling, We have seen how a single call from a
8 obviously terminates these IP connections, ﬁllows the 8 grandma to a granddaughtar works,
9 wireless WiMax connection to customers throughout the 9 Do this. Put a point down in Florida, put a peint in
40 Reservation, at which point they would deploy within the 40. Texas, and put a point In New York, Let's say those three
11 end u.ser locations, ATAs, which are basically digital -- 11  points are invelved in a business dealing, and instead of
12 analog-to-digital phone converters, or digitai-to-analog 12 travellng to wherever, they want to conduct their business
13 phone converters, but allows you to turn that IP signal 413 meeting via a conference call,
14  into a traditional phone signal. They also within that 44 A. Okay.
15 network facility house application saervices, so they have 15 Q. Explain to the Court then how this conference calling
16 servers, and tﬁay are offering services, as well. 16 with these three companies works.
17 Q. Somé pretty serious infrastructure out there? 17 A. Iathat case, I mean depending on the number you dial
18 A. ' Yes. 18  for that conference call, that still would decide where the
19 Q. Just so T understand this, grandma picks up the phone 19 call routes. In this case if they are dialing 605-477-1112
20 in Fargo. She cails her granddaughter In Ft. Thompson. 20 s their conferenca bridge --
21  Dials 605-477-1111, Grandma's call goes to Sioux Falls to 21 Q. Then all three of them would use the same number? .
22 SDN. Because there's no infrastructure from SDN in 22 A. They would ali dial the same number. That's corract.
23  swux Falls to Ft. Thompson, the call then goes from 23  So when they dial that number, the routing agaln would stay
24 Ssioux Falls to WideVoice's technology in Los Angeles. 24 the same. In the end you would end up going to South
25 A. Correct, and this leg, too, is over dedicated 25 Dakota Network, who would tell you to route that call to
22 ' 24
1 ftacilities. I mean WideVgice is paying for dedicated 4 Ft. Thompson. To get there, it would go via .wideVoioe's
2 services back to SDN., So the trunk side of this call is on 2 dedicated facilities to Los Angeles, at which point we
3 private line, leased line facilities. 3  would redirect the call back to Ft. Thompson where they
4 Q. Sothe call travels down on that private leased line 4 house and own their own conferencing equipment,
5§ from Sioux Falls to Los Angeles. WideVoice's technology & Q. If we have three people on this conference call, is
B8 takes grandma's call and ships it to the facilities on the 6  the way that that call is routed, uftimately terminating
7 Reservation In Ft. Thompsen. 7 and ending In Ft. Thompson, any different than grandma's
B A. Thatis corract. 8 call to granddaughter on the Reservation?
9 Q. Keith, let's say when grandma picks up the phore in 9 A Itisnat
10 Fargo, her local exchange Is let's just say AT&T. Would 10 Q. 1t's the exact same?
11  the process be any different if AT&T were that provider? 11 A. Yes.
12 A. No. I mean the local exchange carrier, as well as the 12 Q. Let me ask you this. What if Sprint wera the company
13  1XC, who would be the interexchange carrier, or the 13 that -- let's say they were using Sprint's calling
14 long-distance carrier, it wouldn't matter. Again, the LERG 14  conference services. All right? How does that change this
16  would tell you if you are dialing Ft. Thompson, regardless 16  route?
16 of where you are coming from, you would go to SDN, and then |16 A. Inthatcase you would need to know where the Sprint
17  to the Ft. Thompson rate tenter. 47  local was. But if Sprint were in Florida, say, I mean it
18 Q. So AT&T would use the same routing system, same 18 would end up the same. Al these people would call. Et
19 dedicated line system as what is being used here. Is that 19 . woutd go to the LERG database, which would say send that
20  right? 20 call to whatever that NPA NXX was, and that's where that
21 A. Thatis correct, 21 call would terminate.
22 Q. How about Sprint instead of ATET? Let's put Sprint in 22 Q. Sothat route is the same, whether it's Sprint, AT&T,
23  that situation. Would that be the same? 23  ora conference calling company.
24 A. Two and three for sure are always the same. One, you 24 A. Correct, I mean in the end, depending on the number
25 25 you dial, the call will always go to whatever the rate

could be anywhere. The end is always going to look the
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1 ' Plaintiff then?

2 THE COURT: The Clerk wilt mark it for you.

3 MR. KNUDSON: We'll solve that when we get to it.
4 CROSS-EXAMINATION

§ BY MR. KNUDSON:

6 Q. So, Mr. Williams, Scott Knudson. I represent Sprint

7 Communications, the Plaintiff in this action, I believe

8 vyou testified that you hadn't been to Ft. Thompson yet. 1s
9 that.correct?

10 A
11 Q. Isthis your first time to South Dakota?
12 A, Itisnot

13 Q.

14 schematic. I believe it's stilf showing up on the screen.

That is correct.

Now, I'd like you to turn your attention to this

158 Do you have i in front of you?

16 A. Yes.

17 Q. What you have described then is how I believe vou said
18  all calls that could end up at the Ft. Thompson 477

19 exchange are routed, Isthat correct?
20 A. Thatis correct. .
21 Q. IfY understand your testtmony correctly, from the

22 schematic, alf the traffic that ends up at the Ft. Thompson
23 477 exchange goes first to this switch owned by South

24 Dakota Network. Is that correct?

25 A. Correct.
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Q. Isitreverse? Freeconferencecall.com owns WideVoice?
A. Idon't know that. There's definitely a business
dealing there.
Q. Then if [ understand correctly then, you switched all
of this traffic intended back to Ft. Thompson 477 exchange
from Los Angeles back, and if I follow the schematic
correctly, it ends up back at a router owned by South
Dakota Network? '
A. Yes. Basically this would be the demarc or the edge
of the equipment today owned by WideVoice, So, yes, it
would end up back at an SDN router here in South Dakota,
Q. From the Sioux Falls switch owned by South Dakota
Network, It goes over the fiberoptic South Dakota Network
phones to Ft. Thompson. Isn't that true?
A. Yes.
Q. Now, you have this little cloud between a router in
Los Angeles and a router In Sioux Falls. It says ATT IP
Network. Can you explain what that Is?
A. Sure. The ihternet is obviously - I mean ultimatetly
incumbents own the networks, so everyone is paying access
to get on the network. In this case WideVoice pays AT&T
for dedicated facilities to access the Internetin
Los Angeles.
Q. So the calls that go from your WideVelce switch in
Los Angeles back to the South Dakota Network switch in

30
Q. And that's based on the LERG data you've analyzed.
Correct?
A. Yes.
Q. You befleve the LERG data to be something you can rely
on? -
A. Iwould say so.
Q. Ang if I follow this schematic correctly, then all
this traffic that is Intended for the Ft. Thompson 477
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exchange goes out to WideVolice in Los Angeles. Correct?
A. Yes.
Q. You've reviewed the Amy Clouser Affidavit. Haven't

)
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you?
A. Yes.
Q. You agree with her analysis that is where the traffic
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goes?

A. Yes.

Q. There Is a switch owned by WideVoice in Los Angeles,
Correct?

A. Yes.

Q. You receive traffic from other areas of the country,
as well, traffic destined for 477. Correct?

A. Correct. )

Q. In fact, let me ask you this. Freecenferencecall.com,
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is that a company owned by WideVoice?
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A, Ttis not.
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Sioux Falls are an Internet protocol?
A. Correct. They are using the public Internet.
Q. You use this term "voiceover Internet protocol.™ Is
that right? '
A. Yes.
Q. Is that the Kind of sighal that's going from the
switch In Los Angeles to the South Dakota Network?
A. Itis.
Q. Iwantto clarify then what you call the traditional
service, when grandma was calling her granddaughter. The
traditional service ends at the South Dakota Network switch
in Sioux Falls. Correct?
A. It does not. It actually ends at the WideVoice switch
in Los Angeles.
Q. Isee. The traditional, that would be the first leg.
The second leg, that's a traditional,
A. Correct. That would be using traditional TDM
facilities.
Q. Would we call that the legacy network?
A. Yes. That would be the PSTN.
Q. Now, you indicated that Native American Telecom is |,
using WiMax technology. Are you familiar with that
technology?
A. Iam somewhat, yes,

:Q. That's a radio-based technology. Correct?
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1 A, The services are on the Reservation. Gur bridge is on 1 stop the radio waves.from gotng gutside the boundaries of
2 the Reservation. 2 the Reservation, Correct?
3 Q. But they are outside the Reservation. Right? 3 A. Correct.
4 A. Yes, 4 Q. tet'sgo hack to the handwritten map. This person who
& Q. So when they hear -- the persaen in New York hears an § is calling here from New York, and they make a connection
€ answer from the person in Florida, that personin New York 6 to the person in Florida, and maybe they even talk to the
7  isn't on the Reservation. Right? 7 person in Texas at the same time. Do they pay per minute
8 A, Correct. § for that calt?
9 Q. And the voice, the sound that Is carrying over to the 9 A. Depending what type of arrangements they have with
10  parson in New York is coming off the Reservation. Correct? 10 their long-distance carriers,
11 A. Yes. 11 Q. In fact, isn't it true, Mr, Relman, that your business
12 Q. Ukewise, when the person in Florida is talking, that 12  model, lcoking for minutes of usage, depends on callers who
13 person's volce is going Into the Reservation. Correct? 13 effectively have unlimited calling plans?
14 A, Yes. ' 14 A. 1am notaware of that,
16 Q. Through a roundabout way. It has to go to Los Angeles 15 Q. That's how people can talk for an hour without
16  first. 18  worrying what it cost. Isn't that true?
17 A. Yes. 17 A, You can set up the plans. _
18 Q. That's coming from cutside the boundaries of the 18 Q. Butif you are paying 25 cents a minute, you would be
18  Reservation. Isn'tit? 18  more mindful of the cost of the call. Wouldn't you?
20 A. Yes. ) 20 A. If who is paying the 25 cents?
21 Q. Now, you mentioned, and we heard from Mr. Willlams, 21 Q. The initial calier.
22  about the WiMax technology, and that's kind of a step up, 22 A, They would be mindful, yes.
23 Isn't it, from Wi-Fi technology? 22 Q. Infact, If it's an unlimited calling plan, the
24 A. 1It's adifferent technology, 24  interexchange carrlers, the long-distance carrlers, they're
25 Q. It has the ability to go farther out. Doesn't it? 258 not getting any additional revenue from that call. Are
86 ' 88
1 A Yes. _ 1 they?
2 Q. You heard Mr. Williams say it might go aut as far as 2 MR. SWIER: Objection. Lack of foundation and
3 20 miles. Right? 3 speculation.
4 A. Iheard him say that. 4 THE COURT: Overruted. You may answer, if you
§ Q. Do you dispute that? 5§  know,
6 A, The tower we built projects a signal around two miles. | 6 A. I don't know.
7 Bat that technology, by building a larger tower, you could 7 Q. You can't say one way or the other If there's any
8 getit to go that far. 8 Incremental revenues from one of your calls to the
8 Q. You are talking about expanding vaur services to other 9 jong-distance carriar. Can you?
10 parts of the Reservation. Aren't you? 10 MR. SWIER; Same objection.
11 A. Yes. 1 THE COURT: Overruled. You may answer.
12 Q. It's possible for these radio waves to go outside the 12 A. Idon't know what plan they are on.
13 boundaries of the Reservation, 13 Q. My guestion Is you don't know if the long-distance
14 A. Depending where they are located. 14  carrier gets any more incremental revenue from the person
15 Q. They don't stop at the boundary. Do they? 15 using your conference bridge?
16 A. We can erect a tower and point our antennas towards {16 A. I don't know.
17 the Reservation. 17 Q. Butif the catler in New York or Florida or Texas has
|18 Q. The Reservation is irregular in shape, isn't it? 48 one of these unlimited calling plans, that person woulkdn't
18 A. Yes. 19 pay any more to be on your bridge. Would that person?
20 Q. In order to get coverage over all the Reservation, you 20 A, If they have an unlimited plan, no.
2% haveto go.outside the boundaries, as well, won't you? 21 Q. Infact, as you testified earlier In your direct, your
22 A. Depending where the tower is positioned. - 22 business model depends on lots of people calling in on your
23 Q. Butif's possible. 23 conference bridge. Doesn't it?
24 A. It's possible. 24 A. Yes.
25 Q. There's nothing from the boundary itself that would 25

Q. When you set up this network and based your business
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1 may be submitted to binding arbitration. It's not 1 A. It's Native American Telecom, LLC, yes.
2 mandatory.. 2 Q. So Native American Telecom-CC is going to promote
3 THE COURT: The objection is sustalned. 1 can 3 services outside the exterior boundaries, and that's one of
4 read the document ryself, too. 4 the purpases of this Joint Venture, Is that right?
§ MR, KNUDSON: If we agree it's unambiguous, that § A. Yes, it has the capabilities of doing that,
6 . would be suftficient with respect for-Exhibit 105. 6 Q. Now, let's take a look then of your understanding of
7 BY MR. KNUDSON: 7 the deal terms here that Crow Creek Sioux Tribe, Section
8 Q. Mr. Reltman, I'm handing you what's been marked for 8 1.03, made a capital contribution in exchange for 51
9 identification purposes by the Clerk as Plaintlff's Exhibit 9 percent of the membership units of the LLC by centributing
10 106. Take-a moment to Jook at it and tell me if you can 10 what, sir?
11  identfy it. 11 MR. SWIER: Objection. I believe that relates to
12 A. It appears to be the Joint Venture Agreement Between | 12 the financial mattars earier discussed as {o how we were
13 the Crow Creck Sioux Tribe and Native American Telecom. |13  going to handie this.
14 (. Is that Native American Telecom Enterprise? 114 THE COURT: Sustalned. I will allow this
15 A. Crow Creek Sioux Tribe and Native American Telecom | 16 question at the end of the hearing. *
16 Enterprise, LLC, and WideVoice Communications, Inc. 16 MR. KNUDSON: This has already been made a public
17 Q. If you go back and see the signature on Page 33. 47  record. This is one of the exhibits he fifed not under
18 A. Yes. 18 seal. Having to delay asking the question again,
19 Q. Isthat again Mr. DeJordy's signature? 19 MR. SWIER: Obviously the exhiblt that I admitted
20 A. Idon't have one with a signature on it. I have one 20 doesn't have the informatlon far a reason, and the reason
21  with Brandon Sazue's sighature on it. 21 is because it's proprietary.
22 Q. There should be another Page 33. 22 THE COURT: Can you point me to where the
23 A. Yes. That is the signature of Gene Delordy. 23 information Is?
24 Q. So we agree this is a copy of that Joint Venture 24 MR. KNUDSON: Yes, Your Honor, Let's just take a
25 Agreement? 25 look here. Section 1.03. "At the closing date, CCST will
110 112
1 A. Yes, 1 contribute the necessary easements and other land rights."
2 MR. KNUDSON: I offer 106. 2 That's the quid pro quo,
3 MR. SWIER: No objectlon, Your Honar. 3 ' THE COURT: Mr. Swler?
4 THE COURT: 106 is recelved. 4 MR. SWIER: It talks about easerments and other
§ BY MR. KNUDSON: 5 land rights. It doesn't talk in there specifically as to
6 Q. All right. Let's look here at a few of these 8 what was given with easement land rights. Again, I don't
7 provisions, Page 5, if you could turn to the last recital 7 have any trouble if we want to have that information, but
8 called the "Whereas." I'm directing your attention, 8 let's have it alf grouped together with the financhal
9 Mr. Reiman, to what I have highiighted here. Do you see 9 Issues we've discussed that we are going to do later.
140 the language, "an array of other telecommunication services 10 THE COURT: Mr. Knudson, did you plan to go into
11 outside the exterior boundaries of the Crow Creek Indian 11 anything mere than what is contained on Page 67
12 Reservation"? 12 MR. KNUDSON: 1 have a question about 1.04. I'm
13 A. Yes. 13 ° happy to hold off the dollar amount and keep that —
14 Q. What are the services that Native American Telecom is 14 THE COURT: I'm just trying to find out. Are you
15 going to provide outside the exterior boundaries of the 15  just asking him to say that they can ask for necessary
16 Reservation? 16 easement and land rights, or do you want him to go into the
17 A, It's yet to be determined. Business is trying to 17 particular of what those were?
18 develop out there. 18 MR. KNUDSON: I don't need the particulars.
19 Q. Butif I understand correctly, the entity that is 19 THE COURT: The objection is overruled.
20 belng formed here is Native Amerlcan Telecom-CC, 20 BY MR, KNUDSON:
21 A, Yes. 241 Q. Mr. Reiman, as part of the deal, the Crow Craek Sioux
22 Q. Crow Creek. 22 Tribe contributed land rights and easements where you could
23 A. Yes. 23 erect your equipment. In exchange, they got 51 percent of
24 Q. It's going to rename Native American Telecom to Native 24 the 6wnership membership units of the LCC, Right?
25 American Tefecom - Crow Creek. Right? 25 A. Yes,
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Before the
FEDERAL COMMUNICATIONS COMMISSION
Washington, D.C. 20554

In the Matter of

Native American Telecom, LLC Transmittal No. 3
Tariff F.C.C. No. 2

JOINT PETITION OF AT&T, VERIZON, QWEST, SPRINT, AND T-MOBILE
TO REJECT, OR, IN THE ALTERNATIVE, TO SUSPEND AND INVESTIGATE NAT’S
TARIFF F.C.C.NO., 2

Pursuant to Sections 201, 203 and 204 of the Communications Act, 47 U.S.C. §§ 201,

203, 204, and Section 1.773 of the Commission’s Rules, 47 C.F.R. § 1.773, Joint Petitioners’

respectfully request that the Bureau reject, or in the alternative suspend, Transmittal No. 3, Tariff
F.C.C. No. 2 (“Tariff No. 2”) filed by Native American Telecom LLC (“NAT”).> The Bureau
also has authority to prescribe just and reasonable tariff terms pursvant to 47 U.S.C. § 205.

INTRODUCTION AND SUMMARY

NAT’s Tariff No. 2 is the latest in a flood of patently unlawful tariff filings transparently
designed to evade Commission precedent and rules in order to promote traffic stimulation
schemes that the Commission has recognized as mere “arbitrage” that “ultimately cost[s]

consumers money.” In 2007, when the Commission was faced with a large number of

! The Joint Petitioners are: AT&T Corp. (‘AT&T”), Qwest Communications Company, LLC,
(“Qwest”), Sprint Communications Company L.P. (“Sprint”), T-Mobile USA Inc. (“T-Mobile”),
and Verizon, '

2 Native American Telecomm LLC, Transmittal No. 3, Tariff FCC No. 2 (issued Nov. 15, 2010,
on fifteen (15) day’s notice} (“Tariff No. 27).

3 Connecting America: The National Broadband Plan, Federal Communications Commission, at
142 (*National Broadband Plan™). In traffic stimulation schemes, a “rural” local exchange




incumbent local exchange carrier (ILEC™) tariff filings designed to facilitate these schemes, it
took decisiv; action that prevented those tariffs from taking effect and thaf has largely deterred
ILECs from filing similar tariffs.* But as quickly as the unscrupulous ILECs abandoned this
field, they were replaced by unscrupulous new “competitive” local exchange carriers (“CLECs™),
many of which compete with no one and were created solely for‘ the purpose of bilking
interexchange and interconnected wireless carriers through traffic stimulation schemes.
Emboldened by Commission inaction, these CLECs recently came up with a new
scheme: rather than continuing to attempt to fit the square peg of traffic stimulation schemes
into the round hole of traditional switched access tariffs, the CLECs would file new “switched
access” tariffs that purport to define away that problem. Under these new tariffs, “switched
access service” could include activities that involve neither switching nor access to any true local
exchange network, the LEC would “terminate? traffic that is merely routed through its network,

and the “end users” to whom the LEC purports to terminate calls need not purchase anything

from the LEC. These tariffs are, of course, patently unlawful, and when Joint Pefitioners

discovered them before they became effective, we urged the Commission to reject or suspend
them. But the Commission has allowed most of these tariffs to become effective, and it has not
vet issued any suspension or rejection order that specifically addresses the CLECs’ unlawful

attempts to redefine access services.

carrier with high switched access rates premised on low traffic volumes provides telephone
numbers to a calling service provider (“CSP”). The CSP uses those numbers to offer free and
low cost calling services {(e.g., chat, conference, international calling) that often generate millions
calls to those numbers. The LEC bills interexchange carriers (“IXCs™) and interconnecting
wireless carriers switched access charges for these calls and shares the access revenues with the
CSPs under various kick-back arrangements. See Qwest Commn’cs Corp. v. Superior Tel.
Coop., 2009 WL 3052208 (lowa Utils. Bd. Sept. 21, 2009); Qwest Commc 'ns Corp. v. Farmers
& Merchants Mut. Tel. Co., 23 FCC Red. 1615, §{ 10-25 (2009) (“Farmers™).

4 See Order, Investigation of Certain 2007 Annual Access Tariffs, WC Docket No. 07-184;
WCB/Pricing No. 07-10 (Nov. 30, 2007).




Not surprisingly, what was a trickle is now a flood with new tariffs now surfacing
weekly. The CLECs no longer even bother to disguise their efforts to legitimize their assessment
of access charges on non-access traffic. When customers point out the obvious legal defects in
these tariffs, the CLECs no longer bother even to defend them, and instead simply boast that
many other tariffs with the same or similar provisions have sailed through the Commission. And
why not? Unless and until the Commission actually issues a detailed written order rejecting or
suspending one or more of these tariffs that states with specificity that these tariff provisions
raise substantial questions of lawfulness, CLECs will continue to follow their “anything goes”
approach.

NAT is a putative CLEC in South Dakota that was set up for the express purpose of

engaging in traffic stimulation schemes. As its founder has admitted, NAT was established for

the purpose of participating in what the Commission has referred to as “traffic stimulation”
arrangements with “FreeConferenceCall” and similar entities.” As its name suggests,
FreeConferenceCall generally does not charge for its services. Instead, it enters into
arrangements under which it sells traffic generated by its widely advertised calling services to a
LEC for a share of the access charges that the LEC is able to collect from IXCs and

interconnecting wireless carriers for purported access services associated with that traffic.®

3 Ted Gotsch, Firms Pitching FCC In Favor of Current Access Charge Regime, TR Daily (Mar.
8, 2010) (quoting NAT founder Gene DeJordy) (NAT’s “business model is largely dependent on
the use of FreeConferenceCall and other services that use its networks to terminate calls”).

§ See, e. g. Letter from David C. Erickson (President and CEQ of FreeConferenceCall) to
Nicholas Alexander (FCC, Associate Bureau Chief, Wireline Competition Bureau) (Apr. 15,
2010); Notice of Proposed Rulemaking, In re Establishing Just and Reasonable Rates for Local
Exch. Carriers, 22 FCC Red, 17989, 1 12 (2007).




NAT initially applied for a certificate to operate as a CLEC in South Dakota, but

withdrew the request when discovery was sought into its business plans.” NAT instead made
arrangements with the Crow Creek Sioux Tribe that purport to allow it to operate on that tribe’s
Reservation even in the absence of state authority.®

NAT began operations in the fall of 2009. In the intervening months, NAT’s access
billings have soared. The traffic is all one direction - to NAT numbers. Analysis and test calls
conducted by AT&T show that 99% of the minutes billed to AT&T are generated by only five
telephone numbers — all assigned to FreeConferenceCall. '

Based upon NAT’s bills, its entries in the Local Exchange Routing Guide (“LERG™) and
its public statements, it does not appear that NAT provides wireline local exchange services to
any actual residences or businesses located on the Crow Creek Reservation or that NAT owns or
operates any wireline local exchange networks there (or anywhere else).” NAT’s LERG entries
indicate that its single “Point of Interconnection™ (or “POI”) is served by a switch located in

California that is operated by its CLEC owner WideVoice. And WideVoice, which is majority-

7 See Application for Certificate of Authority, Application of Native American Telecom, LLC for
Certificate of Authority To Provide Local Exchange Service On The Crow Creek Indian
Reservation, Docket TC 08-110, Exhibits A & B (S.D.P.U.C. Sep. 8, 2008); Intervenors’ Motion
to Compel, Docket No. TC08-110 (Jan. 16, 2009); Order Granting Motion To Dismiss And
Closing Docket, Docket No. TC08-110 (Feb. 5, 2009).

® Order Granting Approval to Provide Telecommunications Service, Native American Telecom,
LLC Request to Provide Telecommunications Service Within the Exterior Boundaries of the
Crow Creek Reservation (Crow Creek Utility Authority, Oct. 28, 2008). According to NAT, its
owners are Native American Telecom Enterprise, LLC, “a telecommunications development
company,” WideVoice Communications, Inc., a “CLEC,” and the Crow Creek Sioux Tribe.
Respondent Native American Telecom LLC’s Reply Brief in Support of Motion to Stay/Motion
to Dismiss South Dakota Public Utilities Commission’s Docket No, TC10-026, at 1 (S.D. PUC,
filed October 26, 2010), available at hitp://puc.sd.gov/commission/dockets/telecom/2010/te10-
026/102610.pdf (“NAT SD Reph™).

? In filings with the S.D. PUC, NAT claims that it provides “wireless IP (Internet Protocol) voice
and data communications” “free-of-charge” to approximately 100 “residential and business
locations on the reservation” using Wimax wireless technology., NAT SD Reply at 6, 14.




owned by the family trust of FreeConferenceCall principal David Erickson,”® has admitted in
sworn testimony that the disputed traffic “is transported to a WideVoice . . . switch in Los
Angeles” which “then transmits the call to NAT’s subscribers and subscriber equipment located
on the Crow Creek reservation” at NAT’s “radio hut.”!!

NAT recognized from the outset that its plan to bill tariffed switched access charges for

traffic pumping calls merely routed through its exchange could not be reconciled with the

established definitions and limits of originating and terminating switched access charges. In

litigation before courts, state public utility commissions and the Commission, it was abundantly

clear that traffic associated with schemes in which a LEC pays a calling service pariner a portion
of access revenues and fraffic is merely routed through the LEC’s facilities, en route not to any
real end user subscribers of the LEC, but to bridging equipment that might be located anywhere,
lack the essential elements of tariffed switched access services. The Commission has since
confirmed that 2 LEC engaged in traffic stimulation schemes is not providing switched access
functionaljty, because the LEC does not terminate the calls to actual end user subscribers or
deliver them to actual end user premises.”?

Rather than conform its conduct to the law, NAT continues to look for ways to skirt it.
This is NAT’s third attempt to write a tariff that it hopes will insulate its unlawful billing of

switched access services for calls to its traffic stimulation partners. NAT filed two versions of its

1% See Application of WideVoice for a Certificate of Public Convenience and Necessity (S.D. -
PUC, August 10, 2009), available at htip://puc.sd.gov/commission/dockets/telecom/2009/tc09-
083/081109.pdf (“WideVoice SD Application™).

' NAT SD Reply, Attached Affidavit of Keith Williams at [ 4-5. See also WideVoice SD
Application.

1 Owest Comme 'ns Corp. v. Farmers and Merchants Mut. Tel. Co., Order on Reconsideration,
23 FCC Rcd. 1615, 1 10-25 (2009) (“Farmers™).




Tariff No. 1 in late 2009. But AT&T recently filed an Informal Complaint against that tariff,”

and just two days after that Informal Complaint was transmitted to NAT, NAT filed this revised

tariff (Tariff No, 2) purporting to replace the tariff challenged by AT&T.

NAT’s new tariff is, if anything, even more manifestly uﬁlawful. NAT did not fix the
unlawful provisions that existed in its prior tariff. It merely tried to disguise them by renaming
them, moving them around, spliting them up, and connecting them with a patchwork of
confusing cross references. While it was at it, NAT also added additional unlawful provisions
that did not exist in its prior tariff.

L. NAT’S tariff still violates 47 U.S.C. §§ 203 & 201(b) and the Commission’s rules
that require tariffs to specify in clear and unambiguous language the circumstances under which
a customer will obtain service and the precise charges that will apply.' Now, even NAT’s
definition of “Access Services” is impenetrable. “Access Service” now “includes, but is not
limited to” distinctly non-access functionality including “local exchange, long distance, and data
communications services that may use TDM or Internet Protocol (‘IP’) or other technology” — in
other words, apparently anything and everything on which NAT may decide it wants to assess
access charges.

NAT has likewise expanded the definition of “Local Exchange” beyond all bounds — the
tariff does not.specify how the geographic area of its local exchange will be determined, but it

does emphasize that NAT “is not bound” by “the definition of ‘exchange’ or ‘local exchange’ as

1? See Informal Complaint of AT&T Corp., Letter from David L. Lawson to Marlene H. Dortch
(Nov. 1, 2010). '

" 47 CF.R. § 61.2; Bell Atlantic-Delaware v. Global NAPs, 15 FCC Red. 20665, § 23 (2000)
(“[A] tariff must be clear and explicit on its face as to when it applies, in order to give fair notice
to carriers or other customers about the terms under which they might be taking service and
incurring charges.”); Amendment of Part 61 of the Commission’s Rules, 40 FCC 2d 149, 1 5
(1973) (“failure to comply with [the Part 61] rules has always been recognized as grounds for

rejection™).




defined by the [NECA tariff], by IXCs, or by the ILECs wh;:)se tariffed rates the Company
matches” or apparently anything else. Here, too, NAT purports to grant itself complete
discretion. The tariff provides “unless otherwise defined by the Company” (and how will an
access customer know when or if that happens?), NAT’s local exchanges will be the geographic
areas where it “provides service to End Users,” but that too is meaningless, because NAT has
‘defined “End User” as a customer of any “Interstate or Foreign Telecommunications Service”
that need not “purchase any service provided by the company” (and thus how will an access
customer know who these “End Users” are and wheré they afe located?).

Indeed, NAT’s attempt to disguise the many unlawful terms it has retained from its prior
unlawful tariff (and those that it added) has served no purpose other than to create complex
tapestry of nested Russian doll-like service definitions and descriptions that are inconsistent and
meaningless. For example, NATs tariff creates 2 new type of End User called a “Volume End
User.” To determine the meaning of Volume End User, one must wade through at least five
other nested and cross-referenced definitions, and the end result is a dead end: a Volume End
User is an End User that purchases “Services” that, by definition, cannot be purchased by End
Users, but only by IXCs (which';:annot be End Users under the tariff). In addition, NAT defines
Volume End User in terms of subjective ctiteria (such as whether the End User obtains service
from NAT “in order to provide high-traffic services”) and facts that cannot be known to anyone
but NAT (such as whether the End User has installed equipment in NAT’s central office). To
make matters worse, NAT’s failure to properly define End User makes it impossible for a
purported customer to determine from the tariff the rates it will be billed (the tariff provides
separate rates for calls to or from “regular” end users and those to or from “Volume End Users™).

The tariff is replete with other omissions, ambiguities and inconsistencies that render it




impossible for a putative access customer to predict whether and how much it will be billed. As
just one other example, NAT’s tariff lists a rate for “Information Surcharge (if applicable),” but
nowhere explains the circumstances under which it will be applicable.

2. NAT’s tariff and billing practices also violate 47 U.S.C. § 201(b) and the
Comumission’s implementing CLEC access charge rulings. It is settled law that tariffed rates
have meaning only in relation to the services tb which they are “attached.””® Thus, the
Commission has emphasized that although its rules authorize CLECs to tariff and assess rates
that “mirror” the rates charged by the “competing” ILEC, a CLEC may do so only to the extent it
actuél]y provides “the functional equivalent of the ILEC [service].”'® NAT’s tariff purports to
mirror the rates of Midstate Communications, Inc. (“Midstate”), which uses the National
Exchange Carrier Association (“NECA”) tariff. But NAT is applying Midstate’s tariffed rates to
functions for which Midstate does not — and cannot lawfully — apply those rates. For example,
NAT assesses MidState’s access rate elements on calls routed to FreeConferenceCall even
though the Midstate/NECA tariff does not allow access charge billing to IXCs for calls routed to
such conference service providers that do not subscribe to a Midstate service (the holding in

Farmers III). In addition, NAT’s tariff appears to permit NAT to assess switched access charges

on calls destined to other states and foreign countries, and for calls destined to equipment

collocated in NAT’s offices, which is not permitted by the Midstate/NECA tariff. By
“attaching” Midstate’s rates for the end office switching and other switched access services to its
own very different activities, NAT is violating the Commission’s CLEC access charge rulings

and committing an unreasonable practice.

B AT&T v, Central Office Tel, Co., 524 U.S. 214, 223 (1998).
1647 C.F.R. § 61.26; CLEC Access Charge Order, 16 FCC Red. 9923 (2001).




3. NAT has also added ludicrously one-sided dispute resolution provisions, including
one that purports to deprive customers of their statutory right to file overchai:ge actions under the
two-year statute of limitations in Section 415 of the Act and another that purports to entitle NAT
to attorneys’ fees any time it elects to bring a collection action — even an unsuccessful one.
Further, NAT’s tariff provides NAT with unilateral and unfettered discretion to demand a deposit
from any access customer for aﬁy (or no) reason, which, as explained below, the Commission
has previously recognized is unlawful.

LEGAL STANDARDS APPLICABLE TO NAT’S TARIFF NO. 2

The Commission and the courts have long recognized that tariffs that, Iike NAT’s Tariff
No. 2, fail to make clear and explicit the applicability of the tariff rate and its terms, that facially
conflict with provisions of the Act or the Commission’s implementing rules or orders, and that
have technical or procedural flaws are “patent nullities as a matter of substantive law™ and
should be “rejected” outright.'’

Section 204 of the Communications Act, 47 U.S.C. § 204, also grants the Commission
broad authority, on its own initiative or upon request, to suspend and investigate tariff filings that
propose rates that are of questionable lawfulness. Suspension and investigation of tariffs is an

essential element of the core mandate to ensure just and reasonable rates where highly suspect

1" Capital Network System v. FCC, 28 F.3d 201, 204 (D.C. Cir. 1994) (“The Commission’s
authority to reject filings extends to those . . . with technical or procedural flaws™). See also RCA
American Communications, Inc., 89 FCC 2d 1070, n.12 (1982) (“Failure to comply with prior
Commission orders, policies or prescriptions may warrant rejecting a tariff as a patent nullity as a
matter of substantive law™); AT&T Revisions to Tariff FCC Nos. 258 and 267, 69 FCC 2d 1696,
n.2 (1978) (“We may find a tariff revision null and void if, as here, it patently conflicts with the
provisions of the Communications Act”); 41l American Telephone Company, Inc. Tariff F.C.C.
No. 3,25 FCC Red. 5661, 14 (2010) (rejecting “tariff revisions [that] violate the Commission’s
rules requiring tariffs to clearly establish a rate™); ITT World Communications, Inc., 73 FCC 2d
709, n.4 (1979) (“Where the Commission can determine that the tariff is unlawful on its face, it
may be rejected without further investigation™).




tariffs that raise substantial questions of lawfulness are filed on a streamlined basis.'® As such,

the Bureau (see §§ 0.91, 0.291), acting on delegated authority, clearly has independent authority
pursuant to 47 U.S.C. § 204 to suspend and investigate tariffs on its own motion where, as here,
there are significant questions condcrning the lawfulness of thé tariffs.'®
‘The Bureau also has authority to suspend and investigate tariffs under Rule
1.773(a)(1)(ii), 47 C.F.R. § 1.773(a)(1)(ii), if it determines (1) “there is a high probability that
the tariff would be found unlawful after investigation™; (2) “the alleged harm to competition
would be more substantial than the injury to the public arising from the unavailability of the
service pursuant to the rates and conditions proposed in the tariff filing;” (3) “irreparable injury
will result if the tariff is not suspended”; and (4) “thé suspension would not otherwise be
contrary to the public interest.”
These elements are clearly satisfied here. First, as demonstrated below, NAT’s tariff is
. facially unlawful in numerous respects. Second, the substantial harm caused by allowing NAT’s
~ tariff to go into effect — e.g., ovefcharges to IXCs and interconnected wireless carriers, diversion
of resources away from customer-oriented investment to dealing with NAT’s misconduct,
increased uncertainty and aftendant decreased in investment in customer-oriented services — are
substantial costs that are ultimately born by consumers, whereas there is little or no potential that

a suspension will make any NAT service “unavailable.” The only services at issue here are

18 See, e.g., Memorandum Opinion and Order, July I, 2004, Annual Access Charge Tariff
Filings, 19 FCC Red. 23877, 1 7 (2004) (“NECA Investigation Order™) (“When tarifis . . . are
filed pursuant to the ‘deemed lawful’ provisions of the statute . . . it is incumbent upon us to
suspend and investigate the tariff filing if it may reflect unjust and unreasonable rates”).

¥? See Memorandum Opinion and Qrder, Investigation of Access and Divestiture Related Tariffs,
CC Docket No. 83-1145, FCC 84-70, 1983 FCC LEXIS 396, 1 8 n.6 (1983) (rejecting argument
that a “request for suspension should be denied as premature and not in compliance with Section
1.773” and finding that the Commission “need not reach these arguments, since the Commission
has the authority on its own motion to suspend and investigate tariffs, 47 U.8.C. § 204(a), and we
[the Commission] have concluded that the circumstances of this case warrant such suspension™).

10




provided to IXCs and interconnected wireless carriers (which are challenging the tariff), not any
services that NAT may provide to one of its actual customers. Third, irreparable injury will
result if the tariffs are not suspended because the tariff terms may be “deemed lawful,” which
may foreclose refunds for excessive and improper charges.” Fourth, suspension is clearly in the
public interest because it will help to prevent millions of dollars in overcharges that, as the
Commission has found, are ultimately borne by consumers.

NAT’S UNLAWFUL TARIFF PROVISIONS

NAT’s Tariff No. 2 contains terms that are not “clear and explicit,” that facially conflict
'with provisions of the Act or the Commission’s implementing rules or orders, and that have
numercus technical and procedural flaws, and the Commission should exercise its ample
authority (describ'ed above) fo reject tariffs with these types of defects.
NAT’s TARIFF NO. 2 IS UNLAWFULLY VAGUE AND AMBIGUOUS.
Section 201(b) prohibits unjust and unreasonable rates, classifications and practices.”’

Section 203 states that a tariff must show a carrier’s charges and “the classifications, practices,

»22

and regulations affecting these charges,” and that carriers cannot deviate from the rates that are

“specified” by the tari_ff.23 The Commission’s rules implementing these provisions thus require

carriers to provide tariff terms that “remove all doubt as to their proper application.* NAT’s
tariff violates these requirements. The definitions and structure of Tariff No. 2 make it

impossible for IXCs and interconnected wireless carriers (or anyone else) to determine from the

2 NECA Investigation Order, Y 7 (“Rates that are ‘deemed lawful’ are not subject to refund”).
M 470U.8.C. §201(b).

22 1d. § 203(a).

2 14, § 203(c).

2 47 CF.R. 61.2. See also id § 61.1 (“Failure to comply with any provision of these rules may
be grounds for rejection . . ., a determination that it is unlawful, or other action™).

11




tariff what services it provides, where such services are provided, or the rates applicable to such
services.

Even the definition of “Access Service™ in ;[‘ariff No. 2 is unlawfully vague. Under
Tariff No. 2, “Access Services” now “include” decidedly non-access services, such as “local
exchange, long distance, and data servi\ces.” Local exchange services are governed by states
pursuant to state tariffs, not féaeral access tariffs; long-distance services were mandatorily
detariffed years ago; and many “data services” are “information services” that cannot be tariffed.
To add more confusion, Access Service “is not limited” to these “local exchange, long distance,
and data services,” but the tariff never states what other services might be inr;*,luclecl.26 Similarly,
Access Service “includes” the “functional equivalent of the ILEC access services,” indicating
that it might also include services that are not the functibnal equivalent of the ILEC access
service, which, as demonstrated in Part II, below, would be patently unlawful.

- NAT has likewise expanded the definition of “Local Exchange” in such a way that makes
it literally impossible to know where NAT’s Tariff No. 2 is applicable. The tariff defines “Local
Exchange” as the “geographic area established by [NAT] for the administration and pricing of
Telecommunications Service.”?” This definition is circular. It states that the prices in Tariff No.
2 are applicable where NAT applies the prices in Tariff No. 2. This definition also contains no
bounds limiting what or where NAT may choose as a Local Exchange. The tariff expressly
states that NAT “is not bound by the definition of ‘exchange’ or ‘local exchange’ as defined by

INECA], by IXCs, or by the ILECs whose tariffed rates the Company matches.”®  And, until

% Tariff No. 2, Original Page 7.
2% 1y

%7 Id., Original Page 8.

2 1d, (emphasis added).

12 .




NAT unilaterally chooses the bounds of its Local Exchange (and it is unclear how a putative
customer will know when NAT does so), the tariff states that NAT’s Local Exchange is where
“NAT provides service to End Users.”” But there is no way for a putative customer to know
where all of NAT’s End Users are located; only NAT can know that. Under the tariff, End Users
need not even be customers of NAT. An “End User” can be anyone that “sends or receives 4 an
interstate or foreign Telecommunications Service” that is, at some point along the way, merely
“transmitted” over NAT’s facilities.*®
Similarly vague provisions pervade Tariff No. 2. NAT has created multiple new
definitions, renamed old ones, and divided various definitions and service descriptions into
piece-parts that are now spread throughout the tariff and that are attached by endless cross-
references. The effect is a complex nested Russian doll-like set of definitions and descriptions
that defy meaningful interpretation.
| A perfect example is NAT’s attempt to create a new type of “End User,” called “Volume
End User.”*! The tariff defines 2 Volume End User as “[a]n End User that obtains Service from
NAT." To understand what this means, it is necessary to look to the tariff’s definition of
“Service,” which is a “service provided to a Buyer by [NAT] pursuant to this Tariff.”’ To
understand what this means, it is necessary to look to the definition of “Buyer,” which is an

“Interexchange Carrier utilizirig [NAT’s] Access Service.”™* Thus, after walking through this

29 Id

% Id, Original Pages 7-8 (definitions of “End User” and “Customer of an Interstate of Foreign |
Telecommunications Service™).

3! Id,, Original Page 10,

32 Id. (emphasis added).

% Id., Original Page No, 9 (emphasis added).
34 Id,, Original Page No. 7.




maze of definitions, it turns out that NAT has defined a Volume End User as an End User that
purchases “Services” that only IXCs, not End Users, can purchase under the tarift®® NAT’s
definition of Volume End User describes an entity that carnot exist under the terms of the tariff. .

In addition, according to Tariff No. 2, a Volume End User is an entity that obtains service

from NAT “in order to provide high-traffic services,”

¢ thus requiring one to know the subjective
purpose of an entity generating high traffic volumes to know whether that entity is 2 Volume End
User. If an entity obtains service from NAT “in order to” be a high-traffic provider, it is

apparently a Volume End User, but if it just happens to have high volumes, it is not. A putative

customer would also have to know the configuration of a high volume entity to know whether it

is a2 Volume End Users. Only entities that “designate[] [NAT’s] central office as its [End User

Designated Premises (“EDP™)), and accordingly, installs equipment in the [NAT’s] central

*¥ can be Volume End Users. But there is no way to determine from reading the tariff (or

office
typically by any other reasonable means) whether an entity has designated NAT’s central office
as its EDP or whether it has installed equipment there.

The fact that it is impossible to determine from the face of NAT’s tariff whether a
particulaﬂy entity is a Volume End User also makes it impossible to determine the tariffed rates
that will be applied under the tariff, NAT’s Tariff No. 2 contains different rates for “regular”
End Users and Volume End Users.® Consequently, the inability of putative customers under

Tariff No. 2 to determine from the face of tariff which entities are Volume End Users also makes

it impossible for them to determine the applicable rates under the tariff.

% Id., Original Page 8 (“The term ‘End User’ means any Customer of an Interstate or Foreign
Telecommunications Service that is not a carrier. . . .””) (emphasis added).

% Jd., Original Page No. 10 (emphasis added).
14,
B1d §7.2.2.




Another example where NAT has made it impossible for putative customers to determine
the applicable rates in Tariff No. 2 is NAT’s “Information Surcharge.”® The tariff cont;ins a
rate element called “Information Surcharge” that will be assessed “if applicable.” But Tariff No.
2 nowhere explains what this surcharge is, or when it is “applicable.” |

II. NAT’s TARIFF VIOLATES THE CLEC ACCESS CHARGE RULES.

Under the Cofnmission’s CLEC access charge rules, a CLEC violates §201(b) and
§ 203,% if it imposes access charge rates that exceed the rates that the “competing” ILEC charges
for its functionally equivalent services.'! NAT’s Tariff No. 2 violates this rule because it has
mirrored the access rates of a competing ILEC, but has applied these rates to activities that are
not functionally equivalent to the “access services” of that ILEC to which the rates are attached.
In effect, it is applying this ILEC’s rates for “apples” to NAT’s “oranges.”

The Commission adopted.its CLEC access charge rules to prevent CLECs from tariffing
excessive access charges. The Commission recognized that CLECs have monopoly power over
the calls placed to their telephone numbers.*” Under the CLEC access charge rules, the rate that

an ILEC charges for its functionally equivalent service is the “benchmark™ that establishes the

rate that CLECs can lawfully tariff.® These rules allow a CLEC to charge the ILEC’s access

Y1 §721() &§72.2.
® 47 U.8.C. §§ 201(b), 203.

“1 47 CFR. §61.26; CLEC Access Charge Order, 16 FCC Red. 9923 (2001); CLEC Access
Charge Recon. Order, 19 FCC Red. 9108 (2004). See Global Crossing Telecomm., Inc. v.
Metrophones Telecomm., Inc.,, 550 U.8. 45, 52-55 (2007) (to violate a regulation that lawfully
implements the substantive requirements of Sections 201-205 of the Communications Act “is to
violate the statute.”)

® CLEC Access Charge Order, 17 28-31.
47 CFR. § 61.26.
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rates only when CLEC’s services are “the functional equivalent of the ILEC interstate exchange

access services.”™

Conversely, the rules prohibit CLECs from charging the competing ILEC’s rate if the
CLEC is not actually providing a functionally equivalent service.® As the Supreme Court has
held, rates have meaning only in relation to the services to which they are “attached.”*® Thus,
the rules provide that a CL.LEC may tariff a rate at the ILEC benchmark only to the extent that the
CLEC’s rate is attached to a functionally equivalent service. As explained by the Commission,

we . ., reject the argument made by some [C]LECs that they should be permitted

to charge the full benchmark rate when they provide any component of the

interstate switched access services used in connecting an end-user to an IXC.

Th[is] approach, . . . in which rates are not tethered to the provision of particular
services, would be an invitation to abuse. . . A

Under the Commission’s rufes, CLEC charges that exceed the benchmark are “mandatorily
detariffed and may be imposed only pursuant to a negotiated agreement,” and tariffs that impose
rates that exceed the benchmark are unlawful.*®

Accordingly, the Commission’s rules prohibit CLECs from applying the ILLEC’s access
rates for services that are not equivalent to the “competing” ILEC’s tariffed services. But that s

what NAT has done. NAT’s Tariff No. 2 purports to mirror the “equivalent rates” in the tariff of

Midstate Communications, Inc. (“Midstate™), which provides service pursuant to National

* Id  Since 2004, the “benchmark” has been the “rate charged for similar services by the
competing ILEC.” 47 C.F.R. § 61.26(c).

“47CER. § 61.26; CLEC Access Charge Recon Order, 1Y 17-21.

% AT&T v. Central Office Telephone Co., 524 U.S. 214, 223 (1998) (“Rates . . . do not exist in
isolation. They have meaning only when one knows the services to which they are attached”).

41 CLEC Access Charge Recon. Order, 19 FCC Red. 9108, 4 14 (2004).

B See id,
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Exchange Carrier Association (“NECA™) Tariff No. 5. The definitions of switched access
services in NAT’s tariff, however, purport to authorize NAT to impose the Midstate/NECA rates
for services that are nof functionally equivalent to the switched access service functions to which

those rates are attached,

Rather, NAT’s tariff was drafted in a transparent aftempt to eliminate the features and

limitations of the NECA tariff that caused the Commission to bar the assessment of access
charges on calls to FreeConferenceCall and other CSPs in Farmers. Thus, NAT’s tariff purports
to apply Midstate’s access rates to services — the delivery of calls to CSPs under traffic pumping
deals — for which Midstate cannot assess access charges under the terms of the Midstate/NECA

tariff. In many instances, NAT’s tariff further purports to authorize it to assess local switching

and other access charges on services that are functionally equivalent not to those ILEC switched

access services but to ILEC “transiting™ services that typically are not tariffed at ail.

Moét fundamentally, based upon its own descriptions of its seﬁices, NAT does not
appear to be providing exchange access services at all. As NAT describes it, the only services it
provides to any actual persons or businesses resident on the Crow Creek Reservation are wireless
broadband and VoIP services for which it could not unilaterally tariff exchange access services.
And with regard to FreeConferenceCall, NAT contends only that it has allowed “subscriber
equipment” to be housed in its “radio hut” with WidéVoice — which has no certificate of public
convenience and necessity even to operate in South Dakota — handling the switching and routing
to that hut. NAT’s provision of space in its radio hut is hardly the functional equivalent of the

exchange access services for which Midstate charges tariffed switched access rates.”

¥ See Tariff No. 2, § 1.1,
50 See NAT SD Reply, 11 4-5.
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There are additional features of NAT’s tariff that have the effect of authorizing charges
that are higher than the benchmark rates for Midstate’s/NECA’s functionally equivalent services
in violation of the Commission’s CLEC access charge rules and 47 U.S.C. §§ 201(b) & 203.

Under the Midstate/NECA tariff that NAT purports to mirror, a service cannot be an
access service unless it transmits a call between a Customer (normally an IXC) and an “End
User.” The NECA tariff defines End User as follows: “any customer of an interstate or foreign
telecommunications service that is not a carrier,” where a “customer” is an entity that
“subscribes to the services offered under this tariff.”®! In Farmers, the Commission held that a
“subscriber” is a purchaser of tariffed LEC services who makes payments to the LEC for the
Subscriber .Line Charge and other fees, whose relationship with the LEC is governed by the
tariff, and who obtains service in the same manner as other local exchange customers who
subscribe to tariffed services.’” Because CSPs that receive payments from LECs under traffic
pumping agreements are not such entities, the Commission held that access charges cannot apply
to calls to numbers assigned to them.>

To evade this limitation, and apparently to disguise its attempt to do so, NAT has
changed the definition of “Switched Access Services,” and tied that definition to a newly added
term, “Buyer” (which is similar to the previous NAT tariff’s definition of “Customer”). NAT
then ties the term “Buyer” to a new definition of End User, which in turn refers to a newly

_created definition for “Cﬁstomer of an Interstate or Foreign Telecommunications Service”

(which is essentially defined as what NAT’s prior tariff defined as an “End User”). Untangling

S NECA FCC Tariff No. 5, § 2.6.
52 Farmers, 1 10-26.
53 Id
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these provisions, however, confirms that NAT’s Tariff No. 2 applies its switched access rates to
functions that cannot be billed as such under the Midstate/NECA tariff it purports to mirror.
NAT’s Tariff No, 2 states that “Switched Access Service provides for the use of
switching and/or transport facilities or- services to enable a Buyer to utilize the Company’s
Network to accept Calls or to deliver Calls.”™* This definition standing alone is limitless. To
determine what if any limitations there are on this service, it is necessary to examine the
definition of the term “Buyer.” The tariff states that the “term ‘-Buycr’ refers to an Interexchange
Carrier utilizing the Company’s Access Service to complete a Call to or from End Users,™
where the term “End User” i.s separately defined as “any Customer of an Interstate or Foreign
Telecommunications Service that is not a carrier. . . . An End User need not purchase any
service provided by [NAT].”®® Thus the final piece in this puzzle is the definition of the term
“Customer of an Interstate or Foreign Telecommunications Service,” which Tariff No. 2 defines
as “any . . . entity who sends or receives an interstate or foreign Telecommunications service
transmitted to or from a Buyer across the Cor'npany’s Network, without regard to whether and
how much payment is tendered to either [NAT] or the Buyer for the interstate or foreign
Telecommunications Service. . . . [Aﬁd] may include, but is not limited to, conference call
providers, chat line providers, calling card providers, call centers, help desk providers, and
residential an;:i/or business scrvioé subscribers.””’

Taking these definitions together, the tariff states that “Switched Access Service” occurs

whenever a “Buyer” “utilizes” NAT’s network to accept calls or deliver calls; “Buyers” are IXCs

** Tariff No. 2, § 5.1.

% Jd, Original Page No. 7.
% Id,, Original Page No. 8.
*7 1d., Original Page 7.

19




that “complete a Call to or from an End User”; and an End User is any non-carrier entity,
including CSPs, that “sends or receives” traffic “transmitted to or from a Buyer,” regardless of
whether that non-carrier entity purchases any service from either NAT or the IXC. Thus, in
contrast to the Midstate/NECA tariff it purports to mirror, under NAT’s Tariff No. 2 an “End
User” does not have to be the calling or the called party that subscril?es to NAT’s local telephone
service and that makes payments to NAT, and Tariff No. 2 expressly includes as “End Users”
conference call and chat providers, whether or not they are subscribers to LEC service and
whether or not they make payments to NAT for NAT local services.

There are many ways in which this definition can result in the assessment of access
charges on services that are not the functional equivalent of the access services within the
meaning of the Midstate/NECA tariff. Most obviously, this definition was drafted to permit the
agsessment of access charges for the delivery of calls dialed to a CSP that has a business

relationship with NAT that is materially indistinguishable from the LEC-CSP business

relationship in Farmers. But Farmers held that the NECA tariff does not permit the assessment

of access charges on calls to such a CSP.*®

In addition, because the NAT tariff defines End User as any “entity” that “sends or
receives” a telecommunications service that is “transmitted across” NAT’s network, NAT will
undoubtedly contend that it permits access charges to be assessed if a call was routed through
NAT’s facilities en route to another part of the country (or even a foreign country). This feature

of the tariff violates the CLEC access charge rules because the Midstate/NECA tariff does not

*% Farmers, 11 11-25.




(and could not) impose access charges on such a “transiting” service.” As fhe Commission has
recogqized, transiting services are established by agreements or other contracts, not by tariff.%

Indeed, consider the implications of the NAT definition of End User when NAT delivers
a call to an entity that provides “free international telephone service.” In that scenario, NAT
would be delivering the call to an intermediate “platform™ that prompts the caller to dial a second
telephone number and then routes the call to the final destination. But under the Commission’s
“end to end” analysis, access charges can only be imposed at the two “end points” and not for
NAT’s roie of routing the call to an intermediéte platform.®’

NAT’s tariff’s definition of “End User Designated Premises” (“EDP”) also violates the
CLEC access charge rules. NAT’s Tariff No. 2 defines the EDP as “[a] location designated by
the End User for the purposes of connecting to the Company’s services” and specifically allows
that “[i]n some instances, the EDP may be located in [NAT’s] central office.”® By contrast, the
Midstate/NECA tariff permits access charges only when calls are delivered to the separate
premises of customers who subscribe to service under LEC tariffs at their separate premises.”

. Subscribers cannot reside in a LEC’s central office or make and receive long-distance calls from

%% Further Notice of Proposed Rulemaking, Developing a Unified Intercarrier Compensation
Regime, 20 FCC Rcd. 4685, § 120 (2005).

% Order on Remand and Report and Order and Further Notice of Proposed Rulemaking,
Universal Service Support, 24 FCC Red 6475, § 347 & n. 838 (2008).

§1 See, e.g., In re Long Distance/USA, 10 FCC Red. at 9% 12, 15; id. 7 13 (“the configuration is a
single interstate communication that does not become two communications because it passes
through intermediate switching facilities™); id. § 13 (a call “extends from the inception of a call
to its completion, regardless of any intermediate facilities™); Teleconnect Co. v. Bell Tel. Co., 10
FCC Red. 1626 (1995) (communication analyzed as a single call where caller first dials an 800
number and then a long-distance number).

62 Tariff No. 2, Original Page 8.

8 NECA Tariff F.C.C. No. 5, § 6.1 (“Switched Access Service . . . provides a two-point
communications path between a customer designated premises and an end user’s premises”)
(emphasis added).
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there. Rather, it is other carriers and business partners of a LEC that have collocation
a.rrange:ments.‘?4

The definition of “Local Exchange” adopted by NAT in Tariff No. 2 also violates the
CLEC access charge rules. Tariff No. 2 expressly purposts to allow NAT to apply the rates in
Tariff No. 2 outside of the area served by the “ILEC whose tériffed rates [NAT] matches.”® As
such, Tariff No. 2 permits NAT to apply the rates in its tariff in areas where the competing ILEC
has rates below those in NAT’s tariff, which is a Stark violation of the Commission’s access
charge rules, which mandatorily detariffs CLEC access rates that are above those of the
competing ILEC,%

NAT’s UNLAWFUL DISPUTE, RESOLUTION PROVISIONS.

NAT’s tariff unlawfully purports to (1) require customers to pay all disputed bills and to
waive any rights to challenge those bills unless a bill is formally disputed within 90 days and (2)
deny its customers the right to withhold payment of disputed charges where the customer claims
that NAT did not provide the services that were billed, and require its customers to pay late fees
on any withheld amounts (even if the dispute is resolved in their favor) and to pay NAT’s

attorneys fees for any action NAT may file to recover charges (regardless of whether NAT

8 Further, delivering calls to collocated equipment is not the equivalent of end office switching
or other access services under the Midstate/NECA tariff. To the contrary, ILECs offer separate
services for such connections, that typically include “collocation” charges for allowing
equipment to be placed in their offices and “cross-connect” charges to recover the cost of
connecting that equipment to switches, using relatively short cables. Therefore, to the extent that
NAT connects calls to equipment collocated in its central offices, NAT would be, at best,
providing collocation, not switched access, services to the CSP.

85 Tariff No. 2, Original Page 8.
8 CLEC Access Charge Recon. Order | 14.
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prevails in such cases or how frivolous a court or agency may find NAT’s claims).” These
provisions are patently unlawful.

Unlawful Waiver & Dispute Resolution Provisions. | Congress provided that “[a]ny
person claiming to be damaged by any common carrier subject to the provisions of this Act may
either make a complaint to the Commission [under Section 208] or may bring suit . . . in any
district court of the United States of competent jurisdiction.”® Congress further provided that
such actions are subject to a 2 year statute of limitations, depending on the nature of the claim %

NAT’s tariff, howéver, purports to severely truncate this statute of limitations:

All bills are presumed accurate, and shall be binding on the Buyer unless written

notice [sic] a good faith dispute is received by [NAT] within 90 days. . .. The bill

shall be deemed to be correet, and Buyer shall be deemed to have waived any and

all rights and claims with respect to both the bill and the underlying dlspute ifa
good faith dispute is not timely received.”

This provision unlawfully purports to bar a customer from exercising its statutory right to file a
complaint within the 2 year statute of limitations enacted by Congress and to challenge bills
issued under an unlawful tariff, Indeed,.this provision is indistinguishable from a tariff provision
that has already been rejected by two district courts and a federal appeals court:
All bills are presumed accurate, and shall be binding on the Customer, and such
" Customer shall be deemed to have waived the right to dispute the charges unless

written notice of the disputed charge(s) Is received by the Company within 90
days of the invoice date listed on the bill."!

%7 See Tariff No. 2, § 3.1.7.
%8 47U.8.C. §207.

% Id § 415.

™ Tariff No. 2, § 3.1.7.1(a).

" Paetec Communications, Inc. v. MCI Communications Services, Inc., Civil Action No. 09-
1639, 2010 U.S. Dist. LEXIS 41644, *11 (E.D.Pa. 2010).
5
8 PN
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The United States District Court for the Eastern District of Pennsylvania, following a
prior ruling by the Eastern District of Virginia, which was upheld by the Fourth Circuit, correctly
explained that:

the [Eastern District of Virginia] issued an order wherein it found that the 90-day

dispute resolution provision in [the] tariff could not preempt the federal statute of

limitations in the context of a tariff because the terms of a tariff are not negotiated

like the terms of a contract. If a term in the tariff could supersede the statute of

limitations, it would mean that a carrier could unilaterally void federally codified

consumer protections simply by filing a tariff. The Fourth Circuit affirmed. . . .
[W]e . .. find that the Fourth Circuit’s ruling on this matter was persuasive,”

Unlawful Anti-Withholding Provisions. NAT’s Tariff No. 2 also unlawfully purports to
force everyone to pay its bills, no matter what, even if it is facially absurd (e.g., $100 trillion):
“Any disputed charges must be paid in full prior to or at the time of submitting a good faith
dispute and failurle to tender payment for disputed invoices or portions thereof is a sufficient
basis for [NAT] to deny a dispute. . . .»” This provision, is clearly unjust and unreasonable in
violation of Section 201(b) of the Act. Moreover, it is settled that such provisions are unlawful
as applied to claims that NAT did not provide the services for Wh'?ch it has billed an IXC, which
is typically the case for bills related to NAT”s traffic stimu_lation schemes.™

NAT’s Tariff No. 2 also purports to punish those that withhold payment: (1) Late

Payment Fees that, under the terms of the tariff, apparently apply even if the access customer

7 [d. *32-34.
™ Tariff No. 2, § 2.10.4(B).

™ See, e.g., Advamtel, LLC v. AT&T Corp., 118 F. Supp. 2d 680, 683 (E.D. Va. 2000) (CLECs
are not entitled to collect tariffed charges until they “demonstrate (1) that they operated under a
federally filed tariff and (2) that they provided services to the customer pursyant to that tariff.”);
Iowa Network Servs., Inc. v. Qwest Corp, 385 F. Supp. 2d 850 (8.D. Iowa 2005), aff’d, 466 F.3d
1091 (8th Cir. 2006) (rejecting the argument that impermissible “self-help” occurred when the
services provided were not within the scope of the tariff).
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ultimately prevails on a claim that the billed service was not provided” and (2) “[ijn the event
[NAT] pursues a claim in Court or before any regulatory body arising out of a Buyer’s refusal to
make payment pursuant to this Tariff, . . . Buyer shall be liable for the payment of [NAT’s] |
reasonable attorneys® fees expended in collecting those unpaid amounts.””® Thus, where NAT
severely overbills customers or bills customers for tariffed services that NAT never provided, the
- customer/victim of the‘overcharges must come up with the money and pay it to NAT, or NAT
will start charging penalties and iﬁitiate a Iawsﬁit which will be paid fdr by the custoiner/victim
of the overqharges, regardless of how frivolous NAT’s lawsuit might be. Such “shake down”

provisions are also facially unjust and unreasonable in violation of 47 U.S.C. § 201(b).

1V, NAT’s UNLAWFUL CUSTOMER DEPOSITS PROVISIONS.

The provision in NAT’s Tariff No. 2 allowing it unlimited discretion to collect a deposit
from customers is patently unlawful.” The Commission addressed deposits in access tariffs in
2002, and ‘it explained that such provisions should be “narrowly tailored” to address specific
risks of nonpayment and to eliminate broad authority to require deposits without objective
criteria.”® The Commission explained that “broad, subjective triggers” for depositw provisions,
that allow a LEC “considerable discretion in making demands, such as a decrease is
‘creditworthiness’ or ‘commercial worthiness’ falling below an ‘acceptable level,’ are

particularly susceptible to discriminatory application.” NAT’s tariff does not even have these

73 Tariff No. 2, § 3.1.7.1(c).
™ Tariff No. 2, §§ 2.10.5.
" Tariff No. 2, § 3.1.5.

" Policy Statement, Verizon Petition for Emergency Declaratory And Other Relief, 17 FCC Red.
26884, § 21-22 (2002).

®Id q21; id |22 (tariffé are not properly drafted when they provide LECs a “great deal of
discretion in determining which customers will or will not be subjected to these [deposit]

burdens™).
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limitations. It permits NAT to collect a deposit “[tlo safeguard its interests,”®® with no

limitations whatsoever as to how NAT can or will make deposit determinations for any particular

customer. Because NAT could surely apply such a provision on a discriminatory basis — for

example, against customers that are involved in litigation against NAT — it is patently unlawful.

80 Tariff No. 2, § 3.1.5.
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CONCLUSION

For the foregoing reaéons, the Commission should (1) reject NAT’s Tariff No. 2, or (2} in

the alternative, suspend and investigate it.

/s/ Luisa L, Lancetti

Luisa L. Lancetti

David R. Conn

401 Ninth Street, N.W., Suite 550
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Attorneys for T-Mobile US4, Inc.

/s/ Michael B. Fingerhut

Michael B. Fingerhut

900 7" Street, N,W., Suite 700
Washington, D.C. 20001

(703) 592-5112

Attorney for Sprint Commurnications
Company L.P.

/s/ Robert B. McKenna

Craig I. Brown

Robert B. McKenna

Meshach Rhoades

607 14" Street, N.W., Suite 950
Washington, D.C. 200035

(303) 383-6650

Attorneys for Qwest Communications
Company, LLC

Please Send And Fax Replies To:

_David L. Lawson
Sidley Austin LLP
1501 K St., N.W.
Washington, D.C, 20005
Tel. (202) 736-8088
Fax. (202) 736-8711

Dated: November 22, 2010

Respectfully Submitted,

/s/ M. Robert Sutherland
David L. Lawson
Christopher T. Shenk
Sidley Austin LLP

1501 K St,, N.W.
Washington, D.C. 20005
(202) 736-8088

M. Robert Sutherland
Gary L. Phillips

Paul K. Mancini

AT&T Inc.

1120 20™ Street, N.W.
Washington, D.C. 20036
(202) 457-2057

Attorneys for AT&T Corp.

/s/ Karen Zacharia
Michael E. Glover, Of Counsel

Karen Zacharia

Christopher M. Miller

1320 North Courthouse Road, 9% Floor
Arlington, VA 22201-2909

(703) 351-3071

Attorneys for Verizon

27




CERTIFICATE OF SERVICE

I hereby certify that on this 22m day of November, 2010, I caused true and correct copies

of the foregoing Petition of Joint Petitioners to be served on all parties as shown on the attached
Service List.

Dated; November 22, 2010
Washington, D.C.

/s/ Christopher T. Shenk




SERVICE LIST

Marlene H. Dortch

Secretary, Federal Communications
Commission

445 12" Street, S.W.

Washington, D.C. 20554

(one original and three copies by hand
delivery) :

Sharon Gillett

Chief

Wireling Competition Bureau

Federal Communications Commission
445 12" Street, S.W.

Washington, D.C. 20554

Email: Sharon.Gillett@fec.gov

(by hand delivery and email)

Albert Lewis

Division Chief

1 Pricing Policy Division

Wireline Competition Bureau

Federal Communications Commission
445 12" Street, S.W.

Washington, D.C. 20554

Tel. (202) 418-1520

Email: Albert.Lewis@fcc.gov

(by hand delivery and email)

Pamela Arluk

Assistant Division Chief

Pricing Policy Division

Wireline Competition Bureau

Federal Communications Commission
445 12" Street, S.W., Room 5-A225
Washington, D.C. 20554

Tel. (202)418-1520

Email: pamela.arluk@fcc.gov

(by hand delivery and email)

Larry Barnes

Wireline Competition Bureau

Federal Communications Commission
445 12" Street, S.W.

Washington, D.C. 20554
Larry.Barnes@fcc.gov

(by hand delivery and email)

John Hunter

Wireline Competition Bureau

Federal Communications Commission
445 12" Street, S.W.

Washington, D.C, 20554
John.Hunter@fcc.gov

(by hand delivery and email)

Best Copy and Printing, Inc.
Portals T

445 12" St., S.W., Room CY-B402
Washington, D.C. 20554

Email: FCC@BCPIWEB.COM
(by email)

Scott R. Swier

133 North Main Street

PO Box 256

Avon, South Dakota 57315
Email: scott@swierlaw.com
Phone: (605) 286-3218

Fax: (605) 286-3219

{by facsimile and first class mail)

29




Native American Telecom, LLC FCC Tariff No, 2
Original Title Page

ACCESS SERVICE

REGULATIONS, RATES AND CHARGES
APPLYING TO THE PROVISION OF ACCESS SERVICE
FOR CONNECTION TO INTERSTATE COMMUNICATIONS
FACILITIES AND SERVICES FURNISHED BY

NATIVE AMERICAN TELECOM, LLC

AND ANY CONCURRING CARRIERS BETWEEN
POINTS IN THE UNITED STATES AS SPECIFIED HEREIN

This FCC Tariff No. 2 CANCELS and REPLACES FCC Tariff No. 1 cutrently on file with the
Commission, effective November 30, 2010.

Transmittal No, 3 , .
Issued: Novembet 15,2010 Effective: November 30, 2010

Tom Reiman, President
6710 E. Split Rock Circle
Sioux Falls, SD 57110




Native American Telecom, LLC FCC Tariff No. 2
o Original Page No. 1

ACCESS SERVICE
CHECK SHEET

Title Page and Pages 1 through 48 of this Tariff are effective as of the date shown, Originsl and revised pages
as named below contain all changes from the original Tariff that are in effect on the date hereof,

Page Revision Page = Revision Page evision

Title

Page Original 33 Original

1 Original 34 Origipal

2 Original 35 Original

3 Original - 36 Original

4 Original 37 Qriginal

5 Original 38 Original

6 Original 39 Original

7 Original 40 Original

8 Original 41 Original

9 Original 42 Original

i0 -Original 43 Original

11 Original 44 Original

12 Otiginal 45 Originat

13 Original 46 Original

14 Original 47 Original

15 Original 48 Original

16 Original

17 Original

18 Original

19 Original

20 Original

2] Original

22 Original

23 Original

24 Original

25 Qriginal

26 Original

27 Original

28 Original

29 Original

30 Original

31 Original

32 Original

Transmittal No. 3

Issued: November 15, 2010 Effective: November 30, 2010
Tom Reimen, President

6710 B. Split Rock Circle
Sioux Falls, SD 57110




Native American Telecom, LLC

ACCESS SERVICE

ISSUING CARRIER

CHECK SHEET

TABLE OF CONTENTS

OTHER PARTICIPATING CARRIERS
SYMBOLS

ABBREVIATIONS

DEFINITIONS

REFERENCE TO OTHER TARIFFS AND/OR PUBLICATIONS

1. AEPLICATION OF TARIFF
1.1 General
1.1.1 No Wailver _
1.12 Partial Invalidity
1.1.3 Title or Ownership Rights

2. GENERAL REGULATIONS
2.1 Undertaking of the Company
2.1.1 Scope
212 Lirnitations
21,3 Provision of Services, Equipment and Facilities
1.4 Services, Equipiment or Facilitics
1.5  Notification of Service-Affecting Activities

2.2  Obligations ofthe Buyer
22.1 General Obligations
222  Claims
223  Buyer Equipment and Channels

3. PAYMENT AND BILLING
3.1 Payment Arrangements
3.1.1 Payment for Service
3.1.2 Billing and Collection of Charges
313 Advance Payments
3.14 - Jurisdictional Reporting Requiretments
3.1.5 Deposits
116  Discontinuance of Service
3.1.7  Billing Disputes

Transmittal No. 3
Issued: November 15, 2010

Tom Reiman, President
6710 E, Split Rock Circle.
Siomx Falls, SD 57110

FCC Tariff No. 2
Original Page No. 2

Effective: Navember 30, 2010




Native American Telecom, LLC ' FCC Tariff No. 2
Original Page No. 3

ACCESS SERVICE
TABLE OF CONTENTS (Cont'd)

PAYMENT AND BRLLING (Cont’d}
32  Access Billing
3241 Billing Standards
322 Distanice Charges
323 Suspenmon, Termindtion or Refusal of Scmce

CONSTRUCTIVE ORDERING
4.1 General ‘
4.1.1 Constructive Ordering

SWITCHED ACCESS SERVICE
5.1 General
5.1.1 Rate Categories

5.2  Switched Access Service Specifications - Company Requirements
5.2.1 Network Mandgement
$2.2  Transmission Specifications
523  Testing
524 Report Requirements

Rate Regulations

53.1 Description and Application of Rates

53.2 Contracts and Individual Case Basis (ICB) Rates
533 Pass-Through of Texes and Regulatory Fees

6. MISCELLANEQUS SERVICES
6.1  General
6.1.1 Presubseription
6.1.2  Maintenance of Service
6.13  International Blocking Service
6.14 900 Blocking Service
6.1.5 Access Order Charge

Transmittal No. 3
Issued: November 15, 2010 Effective; November 30, 2010

Tom Reiman, President
6710 E, Split Rock Circle
Qioux Falls, SD 57110




Native American Telecom, LI.C FCC Tariff No. 2
Original Page No. 4

ACCESS SERVICE

TABLE OF T Col

RATES AND CHARGES

7.1 General

7.2 Switched Access Service
7.2.1 Recurring Rate Elements
722 Rates Reflecting National Exchange Casrier Association Tariff No. 5
723 800 Database Access Service

Other Services,

7.3 Technician Hourly Rates
7.3.2  Unauthorized PIC Change Charge
733  Access Order Charge
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CONC G

NO CONCURRING CARRIERS

CONNECTING CARRIERS

NO CONNECTING CARRIERS

R PARTICIPATING :

NO OTHER PARTICIPATING CARRIERS
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Native American Telecom, LLC

ACCESS SERVICE

SYMBOLS

The following symbols shall be used in this Tariff for the purpose indicated below:

{C)  To Signify changed regulation
(D)  To Signify discontinued regulation or rate
(3 To. Signify increase
(L) To Signify matter relocated without change
(N)  To Signify new rate or regulation
(R)  To Sigaify reduction

To Signify reissued matter

(T)  To Signify a change in text but no change in rate or regulation

ABBREVIATIONS

Carrier Access Billing System MRC  Monthly Recurring Charge
| Federal Communications Commission | Presubscribed Interexchange Carrier

Feature Group _ Percent Interstate Use

Individual Case Basis Point{s) of Presence.

Incumbent Local Exchange Carrier - Universal Service Fund
Interexchange Carrier Volume End User

Local Bxchange Carrier

Local Exchange Routine Guide

Minutes of Use
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Issued: November 15, 2010 ~ Bffective: November 30, 2010

Tom Reiman, President
6710 B, Split Rock Circle
Sioux Falls, SD 57110




Native American Telecom, LLC FCC Tarifi No. 2
‘ Original Page No. 7

ACCESS SERVICE
DEFIN

Access Charge: Charges assessed to the Buyer through which the Company is compensated for providing
Access, :

Access or Access Service: Access or Access Service includes services and facilities provided for the
origination ar termination of any inteistate or foreign Telecommunication regardless of the technology used in
transmission, This includes, but is not limited to, local exchange, long distance, and data communications

. services that may use either TDM or Internet Protocol (“IP”} or other technofogy. Access Service includes

. the functional equivalent of the incumbent local exchange carrier iriterstate exchange access services typically
associated with following rate elements: carrier common line {originating); carrier common line
{terminating); local énd office switching; interconnection charge; infoimation surcharge; tandem switched
Transport Termination (fixed); tandem switched Transport Facility (per mile); tandem switching.

Advance Payinent: Part or all of a payment required before the start of service,

Buyer: The torm “Buyer™ refers to an Interexchange Carrier utilizing the Company's Access Service to
complete a Call to or from End Users. The Buyer is responsible for the payment of charges for any service it
takes from the Company, and compliance with the terms and conditions of this Tariff.

Call; A communication attempt for which the.complete address code (e.g., 0-, 911, or 10 digits) is provided
to the.Company’s switch or equivalent facility. The term “Call™ expressly includes communications that are
delivered to, or received from, persoms or entities that include, but are not limited to: conference call
providers, chat line praviders, calling card providers, call centers, help desk providers, and residential and/or
business users. s

Company: Native American Telecom, LLC, the issuer of this Tariff, a competitive local exchange carrier.
Commission (FCCY. The Federal Communications Commission.

Constructive Order: In the absence of a written or oral order, any delivery of Calls to or receipt of Calls from
the Company’s Network constitutes a Constructive Order to purchase Switched Access Services as described
herein, Similarly, the selection of an IXC as an End User’s Prasubscribed Interexchange Carrier constitutes 8
Constructive Order for Switched Access Service by the IXC,

state or Forejgn Teleco ications Service: A “Customer of an Interstate or Foreign
Telecommunications Service” includes any person or entity who sends or receives an interstate or foreign
Telecommunications service transmitted to or from a Buyer across the Company’s Network, without regard to
whether and how much payment is tendered to either the Company or the Buyer for the interstate or foreign
“Telecommunications service. Customer of an Interstate or Foreign Telecommunications Service. may include,
but is not limited to, conference call providers, chat line providers, calling card providers, call centers, help
desk providers, and residentis! and/or business service subscribers,

1
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ACCESS SERVICE
DEFINITIONS (Cont’d)

End User Designated Preiises (EDP): A location designated by the End User for the purpeses of connecting
to the Company’s services. In some circumstances, the EDP may be located in Company's central office.

End User: The term “End User” means any Ciistomer of an Interstate or Foreign Teleconimunications
Service that is not a carrier except that & carrier other than a telephone company shall be deemed to be an
“End User” when such carrier uses a Telscommunications service for administrative purposes and a person or
entity that offers Telecommunications services exclusively as a reseller shall be deemed to be an “End User”
if gl resale transmissions offered by such reseller originate on the premises of such reseller. Other carriers,
including IXCs, are not considered to be.End Users ander the terms of this Tariff, unless the Company, at its
sole discretion, consents to such classification in writing, An End User need not purchase any service
provided by the Company.

Individual Case Basis or ICB: An arrangement whereby the terms, conditions, rates, charges and/or services
ar¢ developed or modified based on the specific and unique circumstances of the Buyer’s situation. ICB
specialized rates, services or charges will be made available to snmlarly situated Buyers on & non-
discriminatory basis.

Interexchange Carrier (IXC): Any individual, partnership, association, joint-stock company, u'ust,
governmental entity, corporation or any other entity engaged in the provision of intrastate, interstate or
international communication for hire by any means between two or more exchanges.

Lute Payment Fee; An amount contpsted as 1.5% of the unpaid balance per montth or portion thereof for the
period from the due date of any bill until the payment is received.

Local Exchange: A geographic area established by the Company for the administration and pricing of
Telecommunications services. The Company is not bound by the definition of “exchange” or “local
exchange” as defined by the National Exchange Carrier Association, by IXCs, or by the ILECs whose tariffed
rates the Company matches. Unless defined otherwise by the Company, the Company’s Local Exchanges are
the same as the geographic area where the Company provides servics to End Users.

Minute of Use (MOUY: Deotes the number of mimytes for which a Buyer is bﬁlﬁd in relation to any usage-
sensitive service element provided by the Company.

Network: Refers to the Company’s facilities, equipment, and services provided under this Tariff. The
Company may provide and gwn its own facilities, equipment or services, or may obtain and use those of other
providers.

Transmiital No. 3 .
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ACCESS SERVICE
DEFINITIONS (Cont’d)
Monrecurring Charge: A one-time charge or special fee, generally applied to activities associdted with the
installation or establishment of services; facilities, or equipmient, construction, rearrangements, and/or
optional features and functions.
Point of Presence: A physical place where a carrier adcesses the Company’s Network.
Presubscri pgon An arrangement whereby an Pnd User selects and designates to the Compauy or other local

exchange carrier an IXC that the End Useér wishes to use, without dialing an access code, for making long-
distarice Calls. The selected IXC is referred to as the Prewbscnbed Interexchange Carrier {PIC).

Recurring Charges (MRCs); Monthly or other petiodic (as specified) charges to the Buyer for services,
facilities and equipment which continue for the agresd-upon duration of the service.

Service(s): Interstate Access Service(s). Service provided to a Buyer by the Company pursuant to this Tariff.
Simple Interest: The interest rate that is set for the Federal Resetve’s two-year Treasury bill on the most

‘recent January 317,

Switched Access Service: Acoess to the Network. of the Company for the purpose of receiving or delivering
Calls;

Telecommuriications: The transmission, between or among points specified by the uset, of information of the
user’s choosing, without change in the form or comtent of the information as sent and received,

Traffic; Another term for Calls. ‘These terms expressly include cormmunications that are delivered to, or
received from, persons or entities that include, but are not limited to: conference call providers, chat line
providers, calling card providers, call centers, help desk providers, and residential and/or business users.

Imgm_mlm: Whete separately invoiced, provides for the transmission of calls between the End User
designated premises and the switch(es) where the Traffic is switched to origmate or tertinate the End User’s
comintnication.

Transport Interconnection: Where separately invoiced, recovers the costs associated with Local Transport that
are not recovered by the Entrance Facility, Direct Trunked Transport, Tendem Switched Transport,
Multiplexing or dedicated signaling (i.e. S87) rates, This rate applies to both Tandem Switched and Direct
Trunked Access minutes, The rate.is applied at the Company switch.

Transport Termination: Where separately invoiced, provides for the line or trunk side arrangements that
terminate the L.ocal Transport facilities on the Company switch(es).
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ACCESS SERVICE
DEFINITIONS (Cont’d)..

Volume End User (“VEU™); An End User that obtains Service from the Company in order to provide high-
traffic services, including, but not limited to, chat line services, conference calling services, help desk
assistance, or call center support, designates the Company’s central office as its EDP, and accordingly, instalis
equipment in the Company’s central office. Because of the high-volunie of traffic generated to and from
VEUS, erigination and termination of Switched Access Services to this class of End User will be assessed at a
lower composite rate, as outlined in Section 7.2.2 of this Tariff.

Wire Center: Generic term for point on a carrier network from which an End User normally receives a dial
tone. '
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ACCESS SERVICE

The following tariffs are referenced in this Tariff and may be obtained as shown:

National Exchange Carrier Association
100 8. Jefferson
Whippany, NJ
Wire Center Information
Tariff FCC No, 4

National Exchange Carrier Association
100 8. Jefferson
Whippany, NJ
Wire Center Information
Tariff FCCNo. 5

The Local Exchange Routing Guide (LERG) is reforenced in this Tariff
may be obtained from:

Teleordia Technologies
Customer Services Division
60 New England Avenue
Piscataway, NJ

Transmittal No, 3
Issued: November 15, 2010 Effective: November 30, 2010

Tom Reiman, President
6710 E. Split Rock Circle
Sioux Falls, SD 57110




Native American Telecom, LLC 4 - FCC Tariff No. 2
Original Page No. 12

ACCESS SERVICE
1. APP TI F TARIFF

1.1 General

This Tariff sets forth the regulations, rates and charges for the provisien of interstate Access
Services and facilities (hereinafler “Services™) by Native American Telecoin, LLC. The rates
for the Services, and associated elements, described hergin mirror the rates of Midstate
Communications, Inc., contained within the National Exchange Carrier Association Tariff
No. 5. The Company will not provide telecommunications to End Usérs whose subject
matter is adult content, nor wilt the Company engage in business practices that involve
artificial traffic.

1.1.1  No Waiver

No term or provision in this Tariff shall be waived, unless such waiver or consent is
in writing and signed by the Company and the Buyer to which it is atributed. No
consent by the Company or Buyer, as applicable, to, or waiver of, a breach or default
by the other, whether express or implied, shall constitute a consent to or waiver of,
any subsequent breach or default,

1.12  Partial Invalidity

If any provision of this Taxiff shall be held to be invalid or unenforceable, such
invalidity or unenforceability shall not invalidate or render the terms of this Tariff
unenforeeable, but rather this Tariff shall be construed as if not containing the invalid
or unienforceable provision.

1.13  Title or Ownership Rights

The payment of rates and charges by Buyers for the Services offered under the
provisions of this Tariff does not assign, confer, or transfer leasehold, title, or
ownership rights to proposals, equipment, or facilities developed or utilized
respectively by the Company in provision of such Services.
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2. GENERAL RE
2.1 Und

2.1

Transmittaf No, 3

TI

Scope

~ FCC Tariff No. 2
Original Page No. 13

ACCESS SERVICE

e Com|

The Company undertakes to provide the Service(s), subject fo the availability of
necessary facilities. The Company is responsible only -for the installation, operation,
and maintenance of the Services and facilities it provides. The Company does not
warrant that its services and facilities meet standards other than those expressly set
forth in thig Tariff.

2101

2112
2113

2,1.14

2.1.15

Fssued: November 15, 2010

If any Buyer makes use of any Service, the Buyer shall be deemed to have
made a Constructive Order for the Servicé, and the failure to enter into a
written or oral servive agreement will not eliminate any payment
obligation under this Tariff. .

The Buyer shall be solely responsible for message content.

The Company will, for maintenance purposes, test its setvice to the extent
necessary to detect and/or clear troubles,

Service may be terminated by the Company on written netice to the Buyer
if the Buyer is using the service-in violation of the Tariff or if the Buyer is
using the service in violation of the law.

Assignment or Transfer of Services

(a) The Buyer may assign or tmnsfer the use of Servme(‘.) s) provided
under this Tariff only if approved by Company, in writing and only if
assignee or ransferee assumes any and all outstanding indebtedness
for such Services, and any applicable unexpired portion of a
minimum period and/or any termination Liability applicable to such

Service(s).
(b) The gasignment or transfer of Services does not relieve or discharge:

the aSs:gnor or transferor from remaining jointly or severally liable
‘with the assignee or transferee for any obligations exlstmg at the

time of the assignment or transfer,

‘Effective: November 30, 2010

Tom Reiman, President
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ACCESS SERVICE

GENERAL REGULATIONS (Cont'd)
2.1 nd ing of the Company (Cont’d
212 Limitations
2.12.1  Provisioning Sequence.

The Services offered herein will be provided to Buyers on a first-come,
first-served basis.

Liability

(a) With respect to any and all claims or suits, regardless of the
theory of ligbility, the liability of the Company for damages
arising out of the installation, provision, furnishing,
termiation, maintenance, repair, os restoration of its
Services and Facilities, including but not limited to mistakes,
omissions, interruptions, delays, or errors or other defeots,
representations, or use of these services or arising out of
fuilure to furnish the Service, whether cansed by acts or
omission, shall be limited to an amount which shall not
exceed an amount equal to the proportionate charge for the
period during which the Service was affected. The grant of
such an amoumt for interruption shail be the sole remedy of
the Buyer and the sole liability of the Company. The
Company will hot be liable for any direct, indirect,
ineidental, special, consequential, exemplary or punitive
damages to Buyer as a result of any Company Service or
equipment, or facilities, or the acts or omissions or
negligence of the Company’s employees, agents, or
contractors.
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2, GENERAL REGULATIONS {Cont'd)

2.1 il ing of the Comy

2.1.2  Limitations (Cont’d)

FCC Tariff No. 2
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ACCESS SERVICE

ont’

2.1.2.2 Liability (Cont"d)

(®)

{c)

@

()

Transmitta] No, 3
Issued: November 15, 2010

The Company shall not be liable for any delay or faiture of
performance or equipment due to causes beyond its control,
including but not limited to: acts of unaffiliated third parties, acts
of God, fire, flood, explosion, or other catastrophes; any law,
order, regulation, direction, action, or request of the U, 8,
Government, or of any department, agency, commission, bureau,
corporation, or other instrumentality of any one or more of these
federal, state, or local governments, or of any civil or military
authority; national emergencies; insurrections, riots, wars;
unavailability of rights-of-way or materials; or strikes, lockouts,
work stoppages, or other labor difficulties.

The Company shall not be liable-for: {a) any act or omission of
any entity furnishing to the Company or to the Company’s
Buyers facilities or equipment used for connection to or in
connection with the Company’s Services; or (b) the acts or
oraissions of other comion carriets or warchousemen,

The Company shall not be lisble for any damages or losses due
to the fault or negligenve of the Buyer arising from or related to
the failure or malfunction of Buyer-prowded equipment or
facilities.

The Company does not guarantee nor make any warranty with
respect to Services it provides for use in dn explosive
atmosphere. The Buyer shall indemnify, defead, and hold the
Company harmless from any and all loss, claims, demands, suits,
of other action, or any kiability whatsoever, whether suffered,
made, instituted, or asserted by any loss, damage, or destruction
of any property, whether owned by the Buyer or others, caused
or claimed to have been caused directly ot indirectly by the
installation, operation, failure to operate, maintenance, removal
or use of any Service so provided. -

Effective; November 30, 2010
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t*d

Cont’

2.1.2 Limitations (Cont'd)

2122 Lisbility (Cont’d)

®

Transmittal No. 3
Issued: November 15, 2010

The Company is not liable for any defacement of ar damage to
Buyer property resulting from the furnishing of Service(s) or
equipment or the installation or removal thereof, uniess such
defacement or damage is caused by negligence or willful

misconduct of the Company’s employees, tontractors, or agents.

The Company shall be indemnified, defended and held harmless
by the Buyer against any claim, loss or damage arising from the
Buyer’s use of Service(s), involving claims for libel, slander,
invasioa of ptivacy, or infringement of copyright arising from
the Buyer’s own communications.

The Company makes no warranties, expross or implied either in
fact or by operation or otherwise, including warranties of
merchantahility or fitness for a particular use. -

No action or ptoceeding against the Company arising out of a
Service provided under this Tariff shall be commenced mote
than two years after the Service is rendered.

N

Effective: Noveriber 30, 2010
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2, GENERAL REGULATIONS {Cont’'d)
2.1 dertakipg of the Company (Cont’
2.13  Provision of Services, Equipment, and Facilities

2.13.1  The Company shall use reasonabie efforts to make available Service(s) to
3 Buyer an or before & requested date, subject to the provisions of, and
compliance by the Buyer with, the regulations contained in this Tariff,
and subject to the availability of facilities and services, including those
provided by ather carriers relied upon by the Company for the provision
of the Company’s Service(s). The Company does not guaraniee
availability by any such date and shall not be lisble for any delays in
commencing Service to any Buyer.

2132  The Company shall use reasonable efforts to maintain Services, facilities
and equipment that it may furnish to the Buyer. The Buyer may not, nor
may Buyer periit others to rearrange, disconnect, remove, attempt to
repair, or otherwise interfere with any of the Services, facilities, or
equipment installed by the Company, except upon written consent of the
Company.

2133  The Company may substitute, change, or reattainge any equipment or
facility at any time and from time to time, but shall not thereby alter the
technical parameters of the Service provided the Buyer.

2.134  Any equipment that the Company may provide or install on Buyer’s
property for use in connection with the Service(s) shall not be used for
any purpose other than that for which the C'pmpai;y provided it.

2.13.5  The option exclusive to request a specific path or ehan_nellis not provided
to the Boyer, but is within the purview of the Company. |
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2. GENERAL LATIONS (Copt'd

2.1 5 i the € sont’

2.13  Provision of Services, Equipment, and Facilities (Cont’d)

2.1.3.6

The Company shall not be responsible for the installation, operation, or
maintenance of any Buyer-provided communications equipment, unless
approved by the Company. Where such equipment is connected to the
facilities furnished pursuant to this Tariff, the responsibility of the
Company shall be limited to the furnishing of facilities or Service(s)

. offered under this Tariff, and to the maintenance and operation of such

facilities or Service(s), Subject to this responsibility, the Company shall
net be responsible for:

{a) the transmission of signals by Buyer-provided equipiment or for the
quslity of, or defects in, such transmission;

{b) the reception of signals by Buyer-provided Bquipment.

2.14 Setvices, Equipment, or Facilities

2141

2.14.2

Transmitial No. 3
Issued; November 15, 2010

The Company ressrves the right to limit or allocate the use of existing
facilities, or of additional facilities offered, when necessary dus to g lack
of facilities or some other cause beyond the Company’s control.

The Company may, where such action is reasonably required in the
operation of its business, substitute, change or rearrange any facilities
used in providing Service(s) under this Tariff. The Company ghall not be
responsible if any such substitution, change or rearrangénient renders any
Buyer-provided equiptment, facilities, or Service(s) obsolete or requires
modification or alteration thereof or otherwise.affects the aperating
characteristics of the equipment, facility or service. The Company will
provide reasonable notification of any such change in facilities described
above to the Buyer in writing where reasonably possible. The Company
will work cooperatively with the Buyer and provide reasonable tire for
any redesign and implementation required by the change in operating
characteristics. : -

Effective; November 30, 2010
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2. GENERAL REGULATIONS (Cont’d)

2.1 Undertsking of the Company (Cont’d)
2.14  Services, Equipment, or Facilities (Cont’d}

2.1.43  The Company shall use reasonable efforis to maintain only the facilities
and equipment that it furnishes to the Buyer, The Buyer may not, nor may
the Buyer pexmit others, to rearfange, disconnect, remove, attempt to
repair, or otherwise interfere with any of the facilities or equipment
installed by the Company, except upon the written consent of the.
Company.

2.144  The Company shall not be responsible for the installation, operation, or
maintenance of any Buyer-provided equipment, uniess otherwise agreed
to upon terms mutually acceptable to both the Company and the Buyer
and evidenced by a signed written document. Where such equipment is

. connected to the facilities farnished under this Tariff, the responsibility of
the Company shall be lisited to the fumishing of Services and associated
facilities and equipment offered under this Tariff and to the maintenance
and operation of such Services. Subject to this responsibility, the
Company shalf not be résponsible for:

(a) the transmission .of signals by Buyer-provided equipment or for the
quality of, or defects in, such transmission; or

(b) the reception of signals by Buyet-provided equipmel_at; or

(¢) network control signaling where such signaling is performed by
Buyer-provided network control signialing equipment.

2.1.5 Notification of Service-Affecting Activities

2.1.5.1  The Company will pravide the Buyer reasonable notification of Service-
affecting activities that may occur in normal operation of its business.
Such activities may inciude, but are not limited to, equipment or facilities
additions, removals or rearrangements, and routine preventive
maintensfice. No specific advance notica period is applicable to all
Service activities. The Company will work cooperatively with the Buyer
to determirie the reasonable notification requirements. With soine
emergency of unplanned Service-affecting conditions, such as an outage
resulting from cable damage, notification to the Buyer might not be
possible.
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ACCESS SERVICE

2. GENERAL REGULATIONS (Cont’d)

2.2 Qbligations of the Buyer
2.2.1 General Obligations

2211 The Buyer will ensure that the characteristics and methods of
operation of any circuits, facilities or equipment not provided by the
Company and associated with the facilities utilized to provide
Service(s) under this Tariff shall not interfére with or impair Service
over facilities of the Company; cause damage to their plaat; impair
- privacy or create hazards to employees or the public.

2212 The Service provided under this Tariff must not be used for an
uniawfil purpose-or used in an abusive menner which would
reasonably be expected to frighten, abuse, torment or harass another
or interfere with use of Service by one or more other Buyers.

22.13 The Buyer is responsible for damage to or loss of the Company’s
facilities or equipment ¢aused by acts or omissions of the Buyer; or
" noncompliance by the Buyer; or by fire or theft or other casualty at
the Buyer’s location, unless caused by the negligence.or willful
misconduct of the Company’s employees or agents.

2.2.14 The Buyér will provide at no charge, as specified from time o time
by the Company, any fieeded personnel, equipment, space, and
power to operate Company facilities and equipment that may be
installed at the Buyes’s location, and the level of heating and air
conditioning necessary to maintain proper operating ¢nvironment. at
such location. ' ' ‘

2215 Where applicable, the Buyer will obtain, maintain, and otherwise
have fiall responsibility for all perinissions, approvals, consents,
ficenses, parmits, and rights-of-way and conduit necessary for
installation of cables and associated equipment used to provide
services fo the Buyer from the building sétvice entrance or property
line to the location of the equipment space. Any costs associated
with obtaining arid maintaining the permissions, approvals, consents;
licenses, permits, and rights-of-way described hetein, including the
costs of altering the structure to permit installation of the Company-
provided facilities, shall be borne entirely by, or may be charged by
the Company, to, the Bayer.
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ACCESS SERVICE

2.2 Obligations of the Buyer (Cont'd)
2.2.1 General Obligations (Cont’d)

2.2.1.6

2217

22138

22,19

Transmittal No, 3
Issued: November 15, 2010

The Buyer will provide a safe place to work and will comply with all
laws and regulations regarding the working conditions at the-location at
which the Comipany empioyecs and agents shall b¢ installing or
mainfaining the Company’s facilities and equipment. The Buyer may be
required to install and maintain Company facitities and equipment witlin
a hazardous area if, in the Company’s opinion, injury or damage to the
Company’s employees or property might result frem installation or
maintenance by the Company. The Buyer shall be responsible for
identifying, monitoring, mnovmg, and dispogsing of any hazardous
material {e.g., friable asbestos) prior to any construction or mstaliatlon
work.

The Company will comply with ail laws and regulations applicable to,
and will obtain all permissions, approvals, consents, licenses, and
permits as may be required with respect to the location of Company
facilities and-equipment at any Buyer location or the rights-of-way for
which Buyer is respansible, and will grant or obtain permission for
Company agents or employees to enter such location of the Buyer at any
time for the purpose of installing, mspectmg, maiitaining, tesung,
repairing, or upon termination of sérvice as stated horein, removing the
facilities or equipment of the Company.

* The Buyer must not create or allow to be placed, any liens or other

encumbrances on the Company’s egmpment or facilities.

Buyers must use the Service provided by the Company in a manner, and
at all times, consistent with the Tariff obligations identified herein and
shall not utilize the Company’s Service(s) in any manner that:

() Interferes with-or mlpaus the Setvices(s) of the
Company, other carriers, or other Buyers;

(b)  Canses damage to Company-provided facilities;

© | Interferes with the pm'acy of commmications;

Pffective: November 30, 2010

‘Tom Reiman, President
6710 E. Split Rock Circle
Sioux Falls, SD 57110
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ACCESS SERVICE
2. GENERAL REGULATIONS {Cont’d)
22 Qbligations of the Buyer (Cont’d)
2.2.1 General Obligatiens (Cont’d)
()  Creates 8 hazard to the Company’s employees,
contractors, or agents or the public; or
(¢)  TInterferes, frightens, abuses, torments, harasses any
person or entity or unreasonably interferes with the use
) of the Company’s Service by others.
22.1.18 The Buyer shall be fully Hable for payment of all applicable rates,

22.1.11

22.1.12

Transmittal No. 3
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charges and fees for any Service provided by the Company, if that
Service is received by the Buyer, Buyer is liable for payment of all calls
that originate on its network, including actual calls made by Buyer,
Buyer's End Users, or unauthorized third parties (e.2., fraudulent calls).

The Buyer shall reimburse the Company for damages to Company
facilities utilized to provide services under this Tariff caused by the
negligence or willful act of the Buyer, or resulting from improper use of
the Company facilities, or duc to malfunction of any facilities or
equipment provided for or by the Buyer. Nothing in the foregoing
provision shall be interpreted to hold one Buyer liable for another
Buyer's actions. The Company will, upor reimbussement for damages;
cooperate with the Buyer in prosccuting a claim against the person
causing such damage, and the Buyer shall be subrogated to the, right of
recovery by the Company for the damages 1o the exient of such payment.

The. Buyer shall be responsible for the payment of technician charges as
set forth herein for visits by the Company*s emplayees, contractors, or
agents to the Buyer’s location when a Service difficulty or trouble report
results from the use of equipment or facilities provided by any party
other than the Company, including but not limited to the Buyer.

Effective: November 30,2010

Tom Reiman, President
6710 E, Split Rock Circle
Sioux Falls, SD 57_1 10
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ACCESS SERVICE
2. NERAL REGULATIONS (Cont'd |
22 bligations Buye °d
222 Claims

With respect to any Service, facility, or equipment provided by the Company, Buyer shall
indemnify, defend, and hold harmless the Company froin and against all clairus, actions,
damages, liabilities, costs, and expenses for:

2221 any loss, destruction, or damiage to property of the Company or any third
party, or the death or injury to persons, including, but not limited to,
employees, or invitees of either party, arising out of any act or omission
of the Buyer, its employees, agents, representatives, or invitees in the
course of using the Services, facilities, or equipment provided under this
Tariff; or

2222 any claim, loss, demage, expense, or liability for infringement of any
copyright, patent, trade secret, or any proprietary or intellectual property
right of any third party, arising from any act or omission by the Buyer,
including, without limitation, use of the Company’s Service(s) and
facilities in a manner not contemplated by the agreement between Buyer
and Company,

2.23 Buyer Equipment and Channels
2.23.1 General

(8 A Buyer may transmit or recéive informition or signals via the.
facilities of the Company, The Company’s Services are
designed primarily, but not exclusively, for the transmission of
voice grade telephonic signals, except as otherwise stated in this
Tariff. The Company does not gearantoe that its Service(s) will
be suitable for any particular purposes other than as specifically
and expressly stated in this Tariff.

22.3.2 Company Equipment

{a) If any Compeny equipmrent is installed at the Buyer location, the
Buyer is required to maintain such equipment in good working
order at the expense of the Buyer. The Buyér shall provide
electric power to such equipment at 1ts own expense, unless
otherwise agreed to by the Coinpany in writing,

Transmittal No. 3
Issued: November 15, 2010 ' Effective: November 30, 2010

Tom Reiman, President
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Sioux Falls, $D 57110
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ACCESS SERVICE

Native American Telecom, LLC
2 REGULATE nt’
22 Obligati £ th 1’

223 BRuyer Equipment and Channels (Cont'd)

2.2.3.2 Company Equiprhent (Cont'd)

(5) The Buyer is responsible for ensuring that Buyer-provided

equipment connected to Cormpany equipment and facilities is
compatible with such equipment and fecilities. The magnitude
and character of the voltages and currents impressed on
Company-provided equipment and wiring by the connection,
operation, or maintenance of such equipment and wiring shall be
such as not to cause damage to the Company-provided ‘
equipment and wiring or injury to the Company’s employees or
to other persons. Any additional protective equipment required
to prevent such damage or injury shell be provided by the
Company at the Buyer’s expense.

22.3.3 Interconnection of Facilities

(a)

Transmittal No. 3
Issued: November 15, 2010

Service furnished by the Company may be interconnected with
services or facilities of other authorized communications
cotnmon carriers and with private systems, subject to technical
limitations established from time to time by the Company.
Service furnished by the Company is not part of a joint
undertaking with such other common carriers or systems. Any
special interface equipment necessary to achieve compatibility
between the facilities and equipment of the Company used for
furnishing Services and the chaniels, facilities, or equipment of
others shell be provided at the Buyér’s expense.

Effective: November 30, 2010

‘Tom Reiman, President
6710 E. Split Rock Circle
Sioux Falls, SD 57110
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ACCESS SERVICE
2, GENERAL RE NS t'd
2.2 Obligations of r {Cont’

223 Buyer Equipment and Channels (Cont’d)
2.2.3.3 Intercomnection of Facilities (Cont’d)

(b) If harm to the Company’s network, personnel or services is imminent
or is occurring due to interconnection with another carrier’s services
or use:of unauthorized or maifunctioning Buyer equipment, the
Company resetves the fight to terminate Buyer”s sefvice
immediately, with no prior notice required.

{(¢) Upon request and in the sole discretion of Company, facilities
furnished under this Tariff may be connected to Buyer-provided
equipment. All such equipment shall be registered by the FCC
pursuant fo Part 68 of Title 47, Code of Federa] Regulations; and all
Buyer-provided wiring shall be installed and maintained in
compliance with those reguiations,

(d) The Buyer is responsible for taking all necessary legal steps for
interconnecting Buyer-provided equipment of systenis with
Company's facilities. Buyer shall secure all licenses, permits,
approvals, authorizations, consent, permissions, rights-of-way, and
other arrangementfs necessary for such interconnection.

{¢) Unless otherwise agreed by the Company, the Buyer shall ensure that
the facilities or equipmerit provided by another carrier are properly
interconnected with the facilities or equipment of the Compavy. The
Conipany may require the use of protective equipment at the Buyer's

expense. ‘ K
Transmittal No. 3 ' . )
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ACCESS SERVICE
2. G TONS (Cont*d
22 lisations of the Buver (Cont’d

223 Buyer Equipment and Chanhels (Cont’d)
2.2.3.4 Inspections

(a) Upon notification to the Buyer, and at a reasonable time, the
Company may make such tests and inspections as may be necessary
to determine that the Buyer is complying with the requirements set
forth in this Section.

{b) If protective requirements for Buyer-provided equipment are riot
being complied with, the Company may take such action as it deems
necessary to protect its facilities, equipment, and personnel. The
Company will notify the Buyer promptly if there is any need for
further comective action. Within five days of réceiving this natice,
the Buyer must take this corrective action and notify the Company of
the action taken. Ifthe Buyer fails to do this, the Company may take
whatever additional action is deemed necessary, including the
suspension or termination of service, to protaot its facilities,
equipment and personnel from harm.

2.2.3.5 Prohibited Uses

(a) The Service(s) that the Company offers shall not be used for any
unlawful purpose or for any use as to which the Buyer has not
obtained all required governmenta! and other third-party approvals,
anthorization, licenses, consents, and/or permits,

(t) The Company may require applicants for Service who intend to use
the Company’s offeringy for resale and/or shared use to file a letter
with the Compeny confirming that their use of the Company’s
offerings complies with relevant laws, and FCC regulatlons, policies,
guidelines, orders and decisions. )

{o) The Company may require a Buyer to immediately stop its
transmission of signals if said transnzission is believed to be causing

interference to others.
Transmittal No. 3
Issued: November 15, 2010 Effective; November 30, 2010
Tom Reiman, President '
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ACCESS SERVICE

3.1.1 Payment for Service

The Company will endeavar to bill on a current basis all charges incurred by and
credits due (o the Buyer under this Tariff attributable to Service(s) established or
discontinued during the preceding billing period, as described in Seetion 3.1.2.

The Buyer is responsible for thie payment of ail charges for Service(s) furnished by
the Cotnpany. - All bills are due 31 days afier the bill date (payment date) or by the
next bill date, whichever is the shortest interval, and are payable in immediately
available funds, Ifsich payment date would cause payment to become due on 2
Saturday, Sunduy, or holiday (as recognized by the federal government or applicable
state government), such payment shall be due on the next business day. :

3.1L11
3.1.1.2
Transmittal No, 3
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The Buyer is responsible for payment of appropriate sales, use, gross
receipts, excise, access or other local, state and federal taxes, charges ot
surcharges (however designated) (6xcluding taxes on the Company's net
income) imposed or based upon the provision, sale or use of the
Compaiy’s Service(s), unless otherwise agreed to in writing, pursuant to
an ICB contract, the terms of which are available to similarly siteated

Buyers.

Without limitation to the foregoing, the Buyer is responsible for any and
all cost(s) incurred as the result of:

(a)

(b)

()

(@

any delegation of authority resulting in the use of Buyer's

communications equipment and/or nefwork services which resyltin

the placement of Calls via the Company;

amry and all use of Company Services, including Calls which the
Buyer did not individually authorize, including any and all
fraudulent or allegedly fraudulent calls that originate on the Buyer's
network: ) '

any Calls placed by or through the Buyer's equipment via any remote
access feature(s); _ :

any use of the Company’s Sefv;ice's and/or actmﬁes, whether or not
accornpanied by a written order.

Effective: November 30, 2010

Tom Reiman, President
6710 E. Split Rock Circle
Sioux Falls, SD 57110 '
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ACCESS SERVICE

3.  PAYMENT AND BILLING (Cont’d}

31 Payment Arrangements {Cont’d}
3.1.2 Billing and Collection of Charges

3,121  The Company will endeavor to bili usage charges monthly for the
preceding billing period; however, the Company’s failure to do so shall
not affect the Buyer's liability for such charges irrespective of the length
of elay between the.date of usage aud the Company’s billing for such
usage, Company is permitted to bill for usage within six (6) months of
the date upon which service was provided, assuming that the Buyer was
aware of the nabilled Services during the period the Services were
unbilled.

3.1.22  Each bill will includs industry standard descriptions of Service(s)
rendered for the period covered, any known unbilled non-usage sensitive
charges for priot periods and unhilled usage charges for any prior petiod.

() Buyer’s billing will begin upon delivery of Calls to, or receipt of
Calls from the Company. Billing acerues through and includes the
day that the service, circuit, arrangement ar component is
discontinued and ceases 1o be used by Buyer.

3.123 A Nonrecurring Charge is due and payable within 31 days after the

3,124  Charges based on measured usage will be included on the next invoice
rendered following the end of the month in which the usage ocours.

3125  When non-usage based Service does not begin on the first day of the
month, or end on the last day of the month, the. charge for the fraction of
the month in which Service was fumished will be calculated on 2 pro-
rated basis with every month considered to have 30 days.

3.1.26  Ifany portion of the Buyer’s payment is received by the Company after
the date due, or if any portion of the payment is received by the Company
in funds which are not immediately available, then s Late Payment Fee
shall be due to the Company. The Late Fayment Fee shall be calculated
at 1.5% of the unpaid balance per month or portion thereof for the period
from the dus date until the paymeat is received. :

Transmittal Ne. 3 '
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Tom Reiman, President
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ACCESS SERVICE.
3.  PAYMENT AND BILLING (Cont'd)
3.1 Payment imen ?

312

Billing and Collection of Charges (Cont’d)

3127 Inadditionto otherpenaltles or fees, the Buyer will be assegsed & charge
of twenty-five dollars ($25) for each check submitted by the Buyer to the
Company which a finencial institution refuses to honor for insufficient
funds or & non-existent account.

3.1.2.8  If Service is discontinued by the Company in accordance with Section
3.1.6 following, and later restored, restoration of Service will be subject
to all applicable reconnection or reestablishment charges.

3.13  Advance Payments

To safeguard its interests, the Company may require a Buyer to make an Advance

Payment before Services are furnished. The Advance Payment will not exceed an

amount equal to the Nonrecurring Charge(s) and one month’s charges for the Service.

The Advance Payment will be credited to the Buyer’s initial bill. An Advance

Payment may be required in addition to a deposit.

3.1.4 Jurisdictional Reporting Requirements

3.1.4.1  For those circumstanoes in which the Company cannct determine the
jurisdictional nature of Buyer traffic, the Company may require the Buyer
to provide a projected estimate of its traffic, expressed as a percent of
interstate use fector (“the PIU Factor”) for the split between interstate and
intrastate jurisdictions,

3.142  }faPIU Factor isTequired, unless otherwise agreed to in writing, the
Company will rely exclusively on the PIU Factor. Compéany has no
obligation to —and will. ot — verify or gnarantée the correctness of
Buyer’s estimate. The Company reserves the right to audit a Buyer'’s
fraffic.

Transmittal No. 3 .
Issued: November 15, 2010 - Effective: November 30, 2010
Tom Reiman, President
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ACCESS SERVICE
3. PAYMENT AND BILLING (Cont'd)
3.1 en i
3.1.5 Deposits
3.1.5.1  To safeguard its interests, the Company may reqguire 2 Buyer to make a

3.1.5.2

3.1.5.3

3154

3.1.5.5

Ttansmittal No. 3.
Issued: November 15, 2010

deposit to be held as a guarantee for the payment of charges. A deposit
may be requested prior to providing Service{s) or at any time after the
provision of a Service to the Buyer. A deposit does not relieve the Buyer
of the responsibility for the prompt payment of bills as provided for in
this Tariff. The deposit will not exceed an amount equal to:

(@) two months’ charges for a Service or facility which has a minimum
payment period of one month; ar

(b)  the charges that would apply for the minimum payment period for a
Service or facility which has a minimum payment period of more
than one month; except that the deposit may include an additional
amount in the event that & terinination charge is applicable.

A deposit may be required in addition to an Advance Payment.

When a Service is discontinued, the amount of a deposit, if any, will be

applied to the Buyer’s account and any credit balange remaining will be
refunded. Befofe the Service is discontinued, the Comipany may, at its
option, return the deposit or credit it to the Buyer’s account.

Simple Interest shall accrue on a deposit and shall be paid at the time the
deposit is either refinded or applied to the Buyer’s fina) bill for service.
Simple Interest will be apphed for the month or partion of a moith from
the date the Buyer deposit is received by the Company to and including
the date such deposit is credited to the Buyer’s account or the date the
deposit is refanded by the Company.

Such a deposit may be refanded or credited to the Buyer’s account after a
one-year, prompt-payment record is established.

Effective: November 30, 2010

Tom Reiman, President
6710 E. Spiit Rock Circle
Sioux Falls, SD 57110
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ACCESS SERVICE

3, PAYMENT AND BILLING (Cont'd)
3.1 Pavment Arrangements (Cont'd) .
3.1.5 | Deposits (Cont’d)

3.1.56  In the event the provision of all service to the Buyer is terminated and the
Company roaintains a cash deposit from the Buyer, the deposit and any
accrued, uncredited Simple Interest will be applied to any cutstanding
sums owed to the Company, and any remaining balance will be returned
to the Buyer. If the amount of the deposit is insufficient to cover the
balaiice due to the Buyer’s account, the Company retains the right to
collect any amounts owing after the deposit has been applied plus any
costs related to the collection of any remaining balance.

(s) The Buyer will receive Simple Interest for each month or portion
thereof that a deposit is held.

3.1.6 Discontinuance of Service

3.1.6.1  Upon nonpayment of any amounts owing to the Company, the Company
. may, by giving ten days’ prior written notice to the Buyer, discontinue or
suspend Service without incurring any liability.

3.1.62  Inthe Company’s sols discretion, upon Violation of any of the other
material terms or conditions for furnishing Setvice, the Company may, by
giving 10 days” prior notice iri writing to the Buyer (or such shorter notice
£s may be provided elsewhere in this Tariff), discontinue or suspend
Service withont incurring any liability if such viclation coritinues during
the period, ' o

3.1.63  Upon condemnation of any material portion of the facilities used by the
Company to provide Service to a Buyer or if a casualty renders all or any
material portion of such facilities inoperable beyond feasible repair, the
Company, by giving notice to the Buyer, may discontinue or suspend
Service without incurring any liability.

Transmittal No, 3 '
Issued: November 15, 2010 Effective: November 30, 2010

Toin Reiran, President
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ACCESS SERVICE

3. PAYMENT AND BILLING {Cont’d)

31 Payment Artahgem !

3.1.6 Discontinuance of Service (Cont’d)

3.1.64

3.1.6.5

Upcn any governmental prohibition or required alteration of the
Service(s} to be provided or any violation of any applicable law or
regulation, the Company may immediately discontinue Service without
incurring any Lability.

Upon the Company’s discontinuance of Service to the Buyer under the
terms of this Tariff, the Company, in addition to all other remedies that
may be available to the Company at law or in equity or under any other
provision of this Tariff, may declare 21l future monthly and other charges
which would have been paysble by the Buyer during the remainder of the
term for which such Service(s) would have otherwise: been provided to
the Buyer to be immediately due and payable.

3.1.7 Billing Disputes

kRWA

Transmiital No. 3
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General

() All bills are presumed accuraie, and shall be binding on the Buyer
unless written notice a geod faith dispute is received by the Company
within 90 days (commenting 5 days after the bilt in question has been
maifed or otherwise rendered per the Company’s normal course of
business). The bill shall be deemed to be correct, and Buyer shall be
deemed to have waived any and all rights and claims with respect to
both the bill and the underlying dispute, if a good fuith dispute is aot
timely received. Fot the purposes of this Section, “notice of a good
faith dispute” is defined as written notice to the Company’s contact
(which is listed on every page of this Tariff), containing sufficient
documentation to investigate the dispute, including the account
number under whick the bill has been rendered, the date of the bill,
and the specific items on the bill being disputed. A sepatate letter of
dispute must be submitted for each and every individual bill that the
Buyer wishes to dispute. ' o

Effective: November 30, 2010

Tom Reiman, President
6710 E. Split Rock Circle
Sioux Falls, SD ‘57110
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ACCESS SERVICE
3. PAYMENT AND BILLING (Cont'd)
3.1 P nt g {Cont’d

3.1.7 Billing Disputes (Cont’d)

3.1.7.1 General (Cont’d)

3173

Transmittal No. 3
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3172

. (b) Any disputed charges must be paid in full prior to or at the time of

submitting a good faith dispute and failure to tender payment for
disputed invoices of portions thereof is a sufficient basis for the
Company to deny a dispute for the Buyer's failyre to demonstrate
that the dispute was made in good faith.

{c) If payment of the originally billed amount is not made when due —
whether or not a notice of dispute has been submitted — Buyer will
incur a Late Payment Fee on the unpaid amount at the rate of 1.5%
per month on the total unpaid balance,

(d) The Company will be the sole judge of whether any bill dispute has
merit. If the Company does not respond to the Buyer’s notice of
dispute within 60 days after receiving such notice, the dispute will be
deemed rejected. Buyer has the right to pursue any and all legal
remedies if dissatisfied with Company’s determination,

Late Payment Fee

All portions of the bill, whether disputed or undisputed, must be paid by
the payment due date to avoid assessment of a Late Payment Fee,

Adjustments or Refunds to the Buyer

{(a) Inthe event that the-Company resolves the billing dispute in favor of
a Buyer who has paid the total amount of the disputed bill as
required by this Tariff, the Company will credit the Buyer’s account
for eny overpayment by the Buyer, together with Simple Interest, in
the billing period following the resoluuon of the chspme

(b} In the event that the Company resolves the billing dispute in favor of
a Buyer who has paid the total amount of the disputed bill as
required by this Tariff, but canceled the service, the Company witl
issue a refind of any overpayment by the Buyer, together with
Sirmple Interest.

Effective: November 30, 2010

Tom Reiman, President
6710 E. Split Rock Circle
Sioux Falls, SD §7110
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ACCESS SERVICE
3. PA \ND BILLING (Cont"
3.1  Payment Arrengéments (Cont'd)

3.1.7 Billing Disputes (Cont’d)}
3.1.7.3 Adjustments or Refunds to the Buyer (Cont’d)

(¢} All adjustments or refiinds provided by the Company to the Buyer at
thie Buyer's request, or provided by the Company to the Buyer by
way of compromise of a billing dispute, and which are accepted by
the Buyer, are final and constitute full satisfaction, settiement, and/or
compromise of all of the Buyer’s claims for the billing period for
which the adjustment or refund was issued.

3.1.7.4 Attorneys’ Fees

In the event that the Company pursues a claim in Court or before any
regulatory body arising out of & Buyer’s refusal to make payment pursuant to
this Tariff, including refusai to pay for services originating or terminating to
& Volume End User, Buyer shall be Hable for the payment of the Comparty’s
reasonable aftorneys” fees expended in collecting those unpaid amounts.

3.2 Access Billing
3.2.1 Billing Standards

32.1.1  The Company may produce Access bills in genera! conformance with
accepted industry standards for companies that do not provide bills urider
-4 mechanized Carrier Access Billing System/Billing Output Specification
(CABS/BOS) equivalent -system

32.12  AnAccessbill is comprised of vne or more billing elements, including
usage sensitive charges, distance sensitive charges, ﬂat-rated charges,
individual-case-based (ICB) charges, and Nonrecirring of special
miscellaneous charges that may be appropriate.

Transmittal No. 3
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ACCESS SERVICE -
kN PAYMENT AND BILLING {Cont’d)
32 Access Billing (Cont'd)
3.22 Distance Charges
3221  Where charges for an Access Service are based on distance, the distance
between two points is measured as airline distance between the
Company’s Points of Presence as listed in the National Exchange Carrier

Association FCC No. 4, Wire Center Tariff or Local Exchange Routing
Guide (LERG) issued by Telcordia,

3222  The airline distance between any two Points of Presence is determined as
follows;

(@) Obtain the “V* (vertical) and “H™ (horizontal coordinates for each
POP from the above referenced document(s),

(b Compute the difference between the “V* coordinates of the two
: POPs; and the difference between the two “H” coordinates,

(¢)  Square the difference obtained in (b) above,

(@  Add the square of the “V* differerice and the square of the “H”
difference obfained in (¢) above,

‘ (e)  Divide the suin of the squares by 10. Round to the next higher
i : whole number if any fraction is obtained,

()  Obtain the square root of the whole number fesult obiained in (e)
above. Round to the next higher whole number if any fraction is
obtained. This is the airline mileage applicable.

Transmittal No. 3 } '
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ACCESS SERVICE.
3. PAYMENT AND BILLING (Cont’d)
32  Access Billing (Cont*d)
3.2,3 Suspension, Termination or Refusal of Service

323.1  Setvice may be suspended or terminated for nonpsyment of any bill or
deposit until such bill or deposit is paid. If Service is suspended or
terminated for nonpayment, the Buyer must remit a connection charge as
well as any payment due and any deposit requested by the Company prior
to reconnection or feestablishment of Service.

3232  When a Buyer refuses to pay bills rendered or depasits requested, the
Company may refuse to process existing orders for Service(s) or to accept
new orders for Service.

3233  The Company reserves the right to suspend, terminats-or refuse Service(s)
in the event of unauthorized use of Service(s) or facilities recetved from
the Company, where the Buyer is indebted to the Company for previously
finnished Service(s) or facilities or where the use of Service(s) or
facilities have been abandoned.

Transmittal No. 3
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ACCESS SERVICE

4, CONSTRUCTIVE ORDERING

4.1  Gepgral

By receiving from or handing off traffic to the Company’s Network, the Buyer will have
constructively ordered the Company's Switched Access Service and is responsible for all
charges incurred in connection with the use of such Service.

41.1 Constructive Ordering

A Constructive Order is initiated when Calls are delivered to or accepted from the
Company by a Buyer. By accepting Traffic from the Company or delivering Traffic
to the Company’s Network, the Buyer agrees that it has ordered, and will pay for, the
Company’s Services pursuant to this Tariff. Similarly, the selection of an IXC asa
PIC constitutes a Constructive Order for Switched Access Service by that IXC.

3. SWITCHED ACCESS SERVICE
5.1  General

Switched Access Service provides for the use of switching and/or fransport facilities or
services to enable a Buyer to utilize the Company’s Network to accept Calls or to deliver
Calls, Switched Acoess Service may be provided via a variety of means and facilities, where
available, to be determined by the Company at its sole discretien.
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3 HED SS SERVICE (Cont’d
5.1 General (Cont’d
5.1.1 Rate Categories and Descriptions

The Company's Interstate Switched Acoess Service rate elements include the
following rate elements or their functional equivalents;

5111  Switching

5.1.1.1(a) “Tandem Switching" denotes an intermediate switching
function between the ariginating point of 2 Call and its final
destination. This function can be provided by a tandem
switch or functionally equivalent equipment.

51.1.1(6) “Local Switching” denotes the switching functionality
closest to the calling party or calied party, as applicable.

. ‘This function can be performed by a switch or functionally
equivalent equipment. These switching functions are
charged on & per-MOU basis, unless otherwise specified by
the Company.

5.1.1.1(c) “Information” services denote functions associated with the
provision of directory assistance and call routing. Examples
include Information/intercept Surcharges.

5112  Transpert: Charges for the transmission of Calls.. Transport rate
categories consist of two elements: & Transport Termination per path per
- 'MOU charge (in some ILEC areas, the rate may be per termination) and a
Transport Facility vate per mile per MOU charge.

51.13  Network Charges: Charges that recover-a portion of the costs of
connecting the End User to the telephone network. Examples include the
Primary Interexchange Carrier Charge and Traosport Interconnection
Charge. . . -
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3. SWITCHED S VICE (Cont’

' 5.1 General (Cont’d)
7 5.1.1 Rate Categorics and Descriptions

5.1.1.4 800 Database Access Service: 800 Database Access Sérvice is provided with
FGD Switched Access Service, When a 14800 seriesFNXX-XXXX call is
originated by an End User, the Comjpany will utilize the Signaling System 7
(SS7) network to query an 800 database to perform the identification
function. The Call will then be routed to the identified End User over FGD
Switched Access. The 800 serfes includes the following service area codes:
800, 888, 877, 866, 855, 844, 833, and 822,

1 The marmer in which 800 Database Access Service is provided is dependent
: on the availability of 87 service at the end office from which the service is
provided as outlined following:

When 808 Database Access Service originates at an end office equipped with
Service Switching Point {SSP) capability for querying centralized data bases
or at a hon-SSP equipped end office that can accommodate direct trunking of
originating 800 service Calls, all such service will be provisioned from that
office.

When 800 Database Access Service originates-at an end office not equipped
with SSP End User identification capability, the 800 services Call will be
delivered to the access tandem on which the end office is homed for 800
series service and which is equipped with SSP feature to query centralized
databases.

When 800 Database Access Service originates at an end office equipped with
SSP capability that is not capable of accommodating direct tranking of
originating 8Q0 series (other than the 800 service access vodes) Call will be
delivered to the access tandem on which the end office is homed and which
is equipped with the SSP feature to query contralized data bases.

Query charges as set forth in following are in addition to those charges
applicable for the Feature Greup D Switched Access Service.
Charges for this setvice are provided in Section 7.2.3.
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5. 8 ACCESS VICE (Cont'd

5.1 General (Cont’d)

5.1.1 Rate Categories and Descriptions (Colnt’d)' .

5.1.L.4 800 Database Access Service (Cont’d)

The Commisgion has concluded that hoerding, defined as the acquisition of
more toll free numbers that one intends to nse for the provision of toll free
service; a8 well as the sale of a toll fres number by a private entity for a fee,
is contrary to the public interest in the conservation of the scarce toll free
number resource and contrary to the Commission’s responsibility to promote
ordinary use and sllocation of toll free numbers,
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ACCESS SERVICE

CCESS ont’

52 Switched Access Servi ifications — irements

5.2.1

522

523

524

Transmiital No. 3

Network Management

The Company maintains the right to apply protective controls in the provision of
Switched Access Service. Generally protective controls would be taken as a result of

.occurrences such as failyre or averload of Company or Buyer facilities, natural

disasters, mass calling demands, or national security demands.
Transmission Specifications

Each Switched Access Service transmission path is provided with industry standard
transmission for its type of service. The Company will wark in cooperation with the
Buyer to insure that those parameters are met, In the event the established
specifications are not maintained, the Cnmpany may require immediate corrective
action and may work independently or in cooperation with the Buyer to remedy the
situation.

Testing _

Acceptance Testing and Routing Testing shall be mmrtually arranged by the Company
and the Buyer, as necessary.

Report Requiremmts

At the Company's request, the Buyer is responsible for providing reports to the
Company, if applicable. Such reports include;

{a) Jurisdictional Reports ~ may be required when Buyer ordérs Access Service
with both intrastate and interstate tize so that charges may be apportioned in
accordance with those reports,. Whether such jurisdictional reports are
necessary will be determined at the sole discretion of the Company.

(b) Buyer contact name(s) and telephone number(s) for order conﬁrmatmn, order
provisloning information, order negotiation, mteracnve engmeenng design,
installation and billing,
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3. SWIT ACCESS SERVICE (€

53  Rate Regulations

This section contains a brief description and the general regulations governing the rates and
charges that apply for Switched Access Setvice.

5.3.1 Description and Application of Rates

Switched Access Service rafes are generally of two types; Recurring Charges and
Nonrecurring Charges. Recurring Charges include usage-based rates thatare
measured and billed on a per-mimite of use (MOU) basis. Examples include the per-
MOU Switched Access charges that are incleded in this Tayiff. Recurring Charges
also include “flat™ rates that are charged one time per month, regardless of usage.
Nonrecurring Charges are-one-time charges that apply for a specific work activity.
Examples would, include charges for techmician charges for maintenance and repair.

532 Contracts and Individual Case Basis (ICB) Rates

In lieu of the rates terms and/or conditions otherwise set forth in this Tariff, the
Company’s servicés may be established and provided at negotiated rates on an
Individual Case Basis (ICR), taking info account any factors the Comparly deems
necessary or appropriate, including the nature of the facilities-and services involved,
the costs of construction and operation, the volume of traffic, the length of service
commitment and use of facilities. Such ICB arrangements will be established solely
at the Company’s discretion, ICB rates, terms, conditions, services, or charges will
be made available to similarly situated Buyers on & non-discriminatory basis.

In addition tb any rate or charge established by the Company, the Buyer will be
responsible for any Recutring or Nonrecurring Charges imposed by locsl exchange
telephone companies incurred by or oh behalf of the. Buyer in establishing and
maintaining service. Such charges may be billed by the Company or directly by the
local exchange telephone company, at the Company’s option.

5.3.3 Pass-Through of Taxes and Regulatory Fees

The Company may, in its discretion andouanon-dzscmnmatoryhams,amss fees
and surcharges, including, but not limited to state and federal taxes and regulatory
fees.
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6. MISCELLANEOUS SERVICES

6.1 Gene

Miscetlaneous servives may be provided by the Company at the request of a Buyet on an
Individual Case Basis if such service amangements are not offered under other sections of this
Tariff and the service is available and within the Company’s technical, personne! and capital
resources. Charges may include Nonrecurring, Recurring and/or spécial rates and charges, or
combinations thereof,

6.1.1

6.12

Transmittal No. 3

Presubscription

Presubscription is the process by which an End User may select and designate an
IXC for the provision of interstate telephone service, This IXC is referred to as the
End User’s Presubscribed Interexchange Carrier. If an unauthorized change takes
place, the IXC that requested the change will be subject to an Unauthorized PIC
Change Charge in addition to the normat PIC Change Charge.

Maintenance of Setvice

The Buyer shall be responsible for payment of 2 maintenance of service charge when
the Company dispatches personnel to the Buyer’s location and trouble is found to be
with Buyer facilities or equipment. Such charge will be billed on a time and
materials basis, reflecting hourly rates for the Company’s fechnicians, and materials
charges established on an ICB,

Tssued: November 15, 2010 | Hifective: November 30, 2010

Tam Reiman, President
6710 E. Split Rock Circle
Sioux Falls, 8D 57110




Native American Telecom, LLC FCC Tariff No. 2
Original Page No. 44
ACCESS SERVICE
6. MISCELLANEOQOUS ACCESS SERVICE
6.1  Gengral(Cont'd)
i 6.1.3 International Blocking Service
1
1 Upon request, the Company will provide International Blocking Service at
~ appropriately equipped Company Points of Presence. On each line or trunk for
which International Blocking Service is ordered, the Company will block all direct-
dialed intemnational Calls that use the call sequence of 011+ or appropriate access
code dialing artangements for internatfonal calling. Terms and pricing for such
service will be established on an ICB basis.
6.1.4 900 Blocking Service -
Upon request, the Compasty will provide 900 Blocking Service to End Users at
appropriately equipped POPs. On each line or trunk for which 900 Blocking Service
is ordered, the Company will block ail direct dialed Calls placed to a 900 number.
Terms and pricing for such service will be established on an ICB basis.
Transmittal No, 3 _
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6.  MISCELLANEOUS ACCESS SERVICE

6.1 Genersl { 'd
6.1.5 Access Order Charge

The Access Order Charge is applied to all Buyer requests for new Switched Access Service.
In addition, the Access Order Charge is applicable to Buyer tequests for additions, changes or
rearrangements to existing Switched Access Service with the following exceptions:

6.1.5.1 The Access Order Charge does not apply:

6.1.5.1.1  To administrative changes as set forth following,

6.13.1.2  When achange to a pending order does not result in the
cancellation of the pending order and the issuance of a new
otder, _

6.15.1.3  When the Interim NXX Transiation charge is:applicable.

61514  When a Presubscription Charge is applicable.

6.1.5.1.,5 When 2 Company initiated network reconfiguration requires a
Buyer’s existing Access Service to be reconfigured. '

6.1.5.1.6  When a service with an ICE rate is converted to g similar
service with a non-ICE tarif rate prior te the expiration of the
ICB, '

6.1.5.17  When a Billing Name and Address Order charge is applicable.
“When a 900 Blocking Service charge is applicable.

6.1.5.1.8  When Payphone Service Providers (PSP¢) obtain Coin
Supervision Additive Service in conjunction with local
exchange service lines for the provision of pay telephone
service. S , o -

The Access Order Charge will be.applied on a per order basis to each order received by the
Cormpany or copy of an order received by the- Company except by the Company applying the
Interim NXX Translation charge, and is in addition to other applicable charges as set forth in
this and othrer sections of this Tariff. The Acoess Order Charge will be applied on a per order
basis for any change, resrrangement or addition to the delivery of sigttaling to an existing
STP Pért. The Access Order Charge will be applied on a per order basis for any change,
rearrangement or addition of CICs to an existing trunk group.

¢
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7. RATES AND CHARGES
7.1 Gengral

Rates for Access Service and the other services listed in this Tariff will include usage charges
for the rate elements, applicable Recurring Charges, Nonrecurring Charges and miscellancous
charges or combinations of same and are identified herein.
72 Swi Agce i
7.2.1 Recurring Rate Elements;
(a) Local Switohing, per MOU
(b) Tandem Switching, per MOU
(¢)  Tandem-Switched Transport Facility, per MOU/mile
(d) Tandem-Switched Transport Termination, per MOU
(¢)  Common Transport Multiplexing, per MOU
) Common Trunk Port, per MOU
(8  Information Surcharge (if applicable)
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7. RATES AND CHARGES (Cont’d)
7.2 Switched Access Service (Cont™d)

722 Switched Access Rates
{a) Local Switching, per MOU $0.025829
{b) Tandem Switching, per MOU $0.003117
{c) Tandem-Switched Transport Facility, per MOU/mile - $0.000237
{d) Tandem-Switched. Transport Termination, per MOU $0.001232
(e) Information Surcharge (if applicable), per 100 Access minutes $0.0380
Mileage for the Tandem Switched Facility rate will be calculated in accordance with
Section 3.2.2.
The Volume End User Composite Rates apply when the MOUs originated or
terminated by the Company on behalf of a particular Buyer meers or exceeds
5,000,000 MOU per month to a particular Volume End User. -
Volume End User Composite Rate, originating
and terminating, 5,000,000 — 25,000,000 MOUs $0.014 per MOU
Volume End User Composite Rate, originating
and terminating, 25,000,001 — 100,000,000 MOUs $G.008 per MOU
Voluine End User Composite Rate, originating
and terminating, over 100,000,001 MOUs $0.0055 per MOU
723 800 Database Acoess Service
Per query $0.0054
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RATES AND CHARGES (Cont'd)

7.3 Servi
7.3.1 Technician Hourly Rates
(a) Rate per hour/per technician: $75.00 per hour or portion of an hour.
Unauthorized PIC Change Cherge |
(&)  $3500.00 per unauthorized PIC change request submitted by IXC.

Access Order Charge

Per Order $130.00
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