BEFORE THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF SOUTH DAKOTA

IN THE MATTER OF THE COMPLAINT
FILED BY SPRINT COMMUNICATIONS
COMPANY, LP AGAINST NATIVE
AMERICAN TELECOM, LLC
REGARDING TELECOMMUNICATIONS
SERVICES

Docket No. TC10-026

SUPPORT BY CROW CREEK TRIBAL UTILITY AUTHORITY, OF THE MOTION TO
STAY FILED BY NATIVE AMERICAN TELECOM, LLC IN THE MATTER OF IN RE:

SPRINT COMMUNICATIONS COMPANY L.P., (“SPRINT”) V. NATIVE AMERICAN

TELECOM, LLC (“NAT”)

Crow Creek Tribal Utility Authority (CCRUA), by appearance of its undersigned
counsel, Judith H. Roberts, hereby files its Support to the Motion filed on July 29, 2010 by
NAT in the above captioned proceeding.

1. On May 5, 2010, Sprint Communications Company L.P. (“Sprint”) filed its

Amended Complaint against NAT in this matter.

2. On June 1, 2010, NAT filed its “Motion to Dismiss” and “Motion to Establish

Briefing Schedule.”

3. On June 17, 2010, the South Dakota Public Utilities Commission (“SDPUC")

entered its “Order Granting Intervention.”

4. On July 7, 2010, NAT filed a Complaint against Sprint with the Crow Creek Sioux

Tribe — Tribal Court. This Tribal Court Complaint involves the same, if not identical,

issues as alleged in the current action before the SDPUC.

5. On July 26, 2010, NAT filed its “Notice of Tribal Court Litigation” with the

SDPUC.
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6. On July 29, 2010, NAT filed its “Motion to Stay SDPUC’s Docket No. TC10-026."
This Motion requests that the proceedings in SDPUC Docket No. TC10-026 be
stayed until the lawsuit now being prosecuted by NAT against Sprint in Crow Creek
T_ribal Court is concluded.

7. On August 3, 2010, the parties held a teleconference to discuss the briefing
schedule in light of NAT’s recently-filed “Motion to Stay.” The parties were unable to
reach an agreement on the order and timing of the briefing schedule.

8. NAT's currently-pending “Motion to Stay” invokes the “Tribal Exhaustion
Doctrine” which needs separate consideration by the SDPUC.

9. Under the “Tribal Exhaustion Doctrine,” federal courts recognize that the
promotion of self-government and self-determination by an Indian Tribe requires
tribal courts to have “the first opportunity to evaluate the factual and legal bases for
the challenge to its jurisdiction.” Alltel Communications, LLC, v. Oglala Sioux Tribe,
2010 WL 1999315 (District of South Dakota — Civ. 10-5011 — opinion issued May 8,
2010); fowa Mutual Insurance Co. v. LaPlante, 480 U.S. 9, 16 (1987). |

10. The “Tribal Exhaustion Doctring” is premised on the right of one court to resolve
guestions of its jurisdiction without interference from another court and is
mandatory when a case fits within the policy. Civil disputes arising out of the
activities of non-Indians on reservation lands almost always require exhaustion of |
tribal remedies. Ninigret Development Corp. v. Narragansett Indian Wetuomuch

Housing Authority, 207 F.3d 21 (1%t Cir. 2000).
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11. Respect for Tribal Courts requires, as a matter of comity, that examination of
iséues of jurisdiction be conducted in the first instance by the Tribal Court itself.
Civil jurisdiction over such activities presumptively lies in the tribal courts unless
affirmatively limited by a specific treaty provision or federal statute. fowa Mut. Ins.

Co. v. LaPlante, 480 U.S. 18 (1987)..

12. The SDPUC has the discretion to follow the federal courts’ reasoned procedure )

and invoke the “Tribal Exhaustion Doctriné."
13. The issues of “Tribal Court Exhaustion” and NAT’s “Motion to Dismiss” are
separate and distinct. As such, the parties’ respective briefing of these complex
issues require separate and distinct consideration.
14. Further, if the SDPUC ultimately grants NAT's “Motion for Stay,” Sprint's
proposal to consider these .two distinct issues into a single highly-complex brief
results in the unnecesséry expenditure of resources for the parties, the SDPUC,
and the SDPUC staff.
15. Crow Creek Tribal Utility Authority urges the SDPUC for an Order adopting
NAT’s proposed briefing schedule as follows:
a. Briefs in support of NAT's “Motion to Stay” to be filed on or before
August 23, 2010.
b. Briefs in opposition to NAT's “Motion to Stay” to be‘filed on or before
September 10, 2010.
C. Reply briefs in support of NAT's “Motion to Stay” to be filed on or

before September 17, 2010.
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d. Staff brief in response to NAT's “Motion to Stay” to be filed on or
_ before October 1, 2010.
e. Replies to Staff brief to be filed on or before October 15, 2010.
CONCLUSION
Crow Creek Tribal Utility Authority respectfully urges that the SDPUC follow the
federal courts’ reasoned proqedure and invoke the Tribal Exhaustion Doctrine in this
;natter. It would further request that the SDPUC establish a briefing schedule as set forth
above, and in greater detail within NAT’s Response to Sprint's Opposition to Stay, and to
recognize the very distinct and separate issues demand separate briefing by the parties
and separate consideration by the SDPUC.
Dated this 6™ day of August, 2010.
Attorney for Crow Creek Tribal Utility Authority
/s/ Judith H. Roberts
Judith H. Roberts
DEMERSSEMAN JENSEN CHRISTIANSON
STANTON & HUFFMAN, LLP
516 5th Street, P.O. Box 1820

Rapid City SD 57709-1820
(605) 342-2814

CERTIFICATE OF SERVICE

I, Judith H. Roberts, certify that on August 6, 2010, the Support by Crow Creek
Tribal Utility Authority, of the Motion to Stay Filed by Native American Telecom, LLC
in the Matter of in Re: Sprint Communications Company, L.P., (“Sprint”) v. Native
American Telecom, LLC (“NAT”) was served via electronic mail upon the following:

Ms. Patty Van Gerpen Ms. Karen Cremer
Executive Director Staff Attorney ‘
South Dakota Public Utilities Commission  South Dakota Public Utilities Commission
500 East Capitol 500 East Capitol
Pierre, SD 57501 Pierre, SD 57501
patty.vangerpenistate.sd.us karen.cremer@state.sd.us
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Mr. David Jacobson

Staff Analyst

South Dakota Public Utilities Commission
500 East Capitol

Pierre, SD 57501
david.jacobson@state.sd.us

Mr. Richard D. Coit

Executive Director and General Counsel
SD Telecommunications Association
PO Box 57

Pierre, SD 57501
richcoit@sdtaonline.com

Mr. William P. Heaston

VP, Legal & Regulatory

SDN Communications

2900 West 10" Street

Sioux Falis, SD 57104
bill.heaston@sdncommunications.com

Kathryn E. Ford

Davenport Evans Hurwitz and Smlth LLP
206 West 14" Street

PO Box 1030

Sioux Falls, SD 57104

kford@dehs.com

Mr. Scott G. Knudson
Briggs and Morgan, PA
80 South 8™ Street
2200 IDS Center
Minneapolis, MN 55402
sknudson@briggs.com

Ms. Darla Pollman Rogers
Attorney at Law

Riter Rogers Wattier & Brown, LLP
PO Box 280

Pierre, SD 57501
dprogers@riterlaw.com

R. William M. Van Camp

Attorney at Law

Olinger Lovald McCahren & Reimers PC
PO Box 66

Pierre, SD 57501-0066
bvancamp@olingertaw.net

Ms. Diane C. Browning

6450 Sprint Parkway
Overland Park, KS 66251
diane.c.browning@sprint.com

Mr. Phillip Schenkenberg
Briggs and Morgan, PA

80 South 8" Street

2200 IDS Center
Minneapolis, MN 55402
pschenkenberg@briggs.com

Scott R. Swier

Swier Law Firm, Prof. LLC
PO Box 256

Avon, SD 57315
scott@swierlaw.com

Attorney for Crow Creek Tribal Utility Authority

/s/ Judith H. Roberts

Judith H. Roberts

DEMERSSEMAN JENSEN CHRISTIANSON
STANTON & HUFFMAN, LLP

516 5th Street, P.O. Box 1820

Rapid City SD 57709-1820

(605) 342-2814
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