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Case Compress

1 THE PUBLIC UTILITIES COMMISSION 3
2 OF THE SIATE OF SOUTH DAKOTA 1 CHAIRMAN HANSON: TC05-056, In the
3 TS TTTTTTEEssssssss=ssss====- 2 Matter of the Petition of DIECA Communications,
4 b N o MY 3 Incorporated doing business as Covad Communications
5 S O R ANECTION 10005-058 4 Company for Arbitration of an Interconnection
8 AGREEMENT WITH QWEST CORPORATION 5 Agreement with Qwest Corporation.
7 SESTSSSSSSsssssSsssssss=s-==== 6 Today the Commission will hear oral arguments.
8 Transeript of Proceedings 7 And first up is Covad. Good morning.
° e 8 MR. KOENECKE: Mr. Chairman,
10 SEFORE THE BUBLIC UITLIPIES COMMISSION, 9 Brett Koenecke appearing with Greg Diamond this
" O 10 morning
12 DUSTY JOMNSON, COMMESSTONER 11 MR. DIAMOND: Good morning. My name
13 COMISSION STAE et 12 is Greg Diamond. | am a senior in-house counsel
14 Jobn Smith 13 for Covad Communications. | am based out of the
15 Sara Graff | 14 Covad Communications' Denver office.
16 Rasian Reet 15 And first of all I'd like to thank the
17 Dave Tacebeon 16 Commissioners for granting me the opportunity for
Michele Farris Y . .y s
18 Tina Douglas 17 appearing before you today. | realize it is a
10 Pan Borna Y 18 privilege, and | am grateful for the opportunity.
20 APPEARANCES 19 What is up before the Commission today are two
21 Melissa Thompson, Quest 20 legal issues. We have -- Qwest has filed petitions
22 Seett Foemncica, Dimca 21 for arbitrations in other states but has made -
23 Reported By Cheri McComsey Wittler, RPR, CRR 22 Covad has filed petitions in other states but
24 23 certain of the states has agreed with Qwest to
25 24 present certain issues to the Commission as legal
25 issues only so that we filed no prefiled testimony,
1 APPEARANCES BY TELEPHONE 4
- Rita Malkern 1 and there's no need for an evidentiary hearing.
s o WLk eamatt 2 The two issues that are before the court is
4 S e 3 whether this Commission has authority in this
s e . 4 arbitration proceeding to require Qwest to unbundle
o IRANSCRIFT OF PROCEEDINGS, held in the 5 network elements set forth in the Competitive
- sbove-entitled matter, at the South Dakota State 6 Checklist of Section 271 of the Telecommunications
. . . 7 Act of 1996.
8 Capitol, Room 412, 500 East Capitol Avenue, Pierre, . _
. 8 A sort of follow-on issue to that is once you
9 South Dakota, on the 28th day of June 2005, commencing ) : e
. k9110 am. 9 resolve that issue is whether the Commission has
il 10 authority to set rates for those elements pursuant
12 11 to the Telecom Act's just and reasonable standard.
15 12 Obviously, Covad believes that the answer to those
ia 13 questions is yes.
14 Both the FCC and State Commissions have
e 15 concluded time and again that not withstanding
e 16 whether Covad would be impaired without access to
7 17 certain Section 271 elements, an RBOC like Qwest
1 18 must make the Competitive Checklist elements
' 19 available to Covad at just and reasonable rates,
20 20 If Qwest had no duty to make Section 271
1 21 elements available to requesting carriers, its
22 2 right to provide in-reach and long distance service
23 23 would effectively be eviscerated.
24 24 Qwest received authority from the FCC to
25 25 provide in-region long distance service on the
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condition that Qwest would provision and continue
to provision Section 271 network elements.

Now as sort of an introductory comment along
with those comments is the idea that in the
briefing and in this proceeding Qwest really never
comes to grips with the FCC's black letter holding
that the regional bell operating companies like
Qwest must provision Section 271 elements. 1t is
an absolute obligation as a matter of law, stemming
from the Commission -- FCC's seminal Decision in
their Triennial Review Order entered and adopted in
2003.

Qwest in this case relies -- instead of paying
any attention to the black letter law of the TRO
that was subsequently affirmed by the United States
Court of Appeals for the District of Columbia,

Qwest instead relies upon four other Commission
arbitration Decisions between Qwest and Covad in
which those commissions ruled that that -- ruled in
favor of Qwest.

We would submit that those Decisions were made
in error simply because, again, like Qwest, those
commissions ignored the black letter -- black
letter law that Qwest has an absolute duty o
provide Section 271 elements to Covad, irrespective
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requirements of Section 271 establish an
independent obligation for BOCs -- bell operating
companies - to provide access to loops, switching,
transport, and signaling regardless of any
unbundling analysis under Section 271. Again, same
Order. As such, BOC obligations under Section 271
are not necessarily relieved based on any
determination we make under Section 251 of
unbundling analysis.

And, finally, Checklist Items 4, 5 and 6 - |
mentioned 4 and 5 just before -- separately impose
access requirements regarding loop transport,
switching, and signaling, without mentioning
Section 271. This specific holding was affirmed
explicitly on appeal before the D.C. Circuit.

Now the - this rule of law has been upheld
and applied by several State Commissions and in our
briefing we mentioned both the main Public
Utilities Commission as well as the New Hampshire
Public Utilities Commission decided these cases.
They involved Verizon Communications.

Now Qwest argues in its Reply Brief that these
two Decisions really had nothing to do with
arbitration petitions or interconnection
arbitrations. And they're right about that. But
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6
of whatever obligations they might have to unbundie
Section 251 elements.

Now in its Reply Brief Qwest does correctly
point out that it provides all the network elements
Covad might want pursuant to its FCC access {ariff.
And, as a consequence, Qwest -- Covad will not be
without network elements. The problem with that,
of course, is that the FCC access tariffs can be
changed by Qwest at any time, and the rates, terms,
and conditions of that tariff can be changed at any
time either. So it really is up to Qwest as to
whether those elements are going to be provided or
not. So that really provides little solace at all
to Covad in this instance.

Getting into some of the details, and again
I'll try to keep my comments as brief as | can, we
are specifically interested in Checklist Item 4 and
5 of the Competitive Checklist. Item 4 refers to
local loop transmission, and ltem 5 refers to local
transport.

- Now the FCC in three very, very clear and
distinct instances in the Triennial Review Order
affirmed this black letter law. And this issue was
addressed directly in the Triennial Review Order.
They say, We continue to believe that the
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the bottom line is both of those dockets were
pricing dockets involving Verizon's tariffs or its
SGAT. Now the SGAT is standard -- excuse me. I'm
drawing a blank on what SGAT stands for, but it's
basically the terms and conditions available for a
requesting carrier who doesn't otherwise opt into
or negotiate an Interconnection Agreement with
Qwest. So effectively these proceedings are the
same.

Now on this point one of the hearing examiners
in one -- the Maine case specifically said on this
question of whether it makes sense for a State
Commission to determine whether there are 271
unbundling obligations provides states as follows:
Indeed, it makes both procedural and substantive
sense to allow State Commissions which are more
familiar with the individual parties, the wholesale
offerings, and the issues of disputes between the
parties to monitor ILEC compliance with Section 271
by applying the standards prescribed by the FCC,
.., ensuring that Verizon mests its Checklist
ltems No. 4, 5, 6, and 9 obligations.

On this same point, the main PUC specifically
said in affirming the Hearing Examiner's Decision,
*State Commissions have the authority to arbitrate
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9 ik
11 Section 271 pricing in the context of Section 252 1 rates.

2 arbitrations." That's where we are today. 2 Now to that end we have had the good fortune
3 And then on the same issue, the New Hampshire | 3 in working with Qwest very, very cooperatively on

4 Public Utilities Commission reached the same 4 entering into commercial agreements for certain

5 conclusion. Just paraphrasing quickly, the FCC's 5 facilities such as commercial line sharing and we

6 Triennial Review Order has in fact rejected 6 certainly applaud Qwest in their willingness to

7 Verizon's argument that once the FCC determined 7 enter into these commercial agreements to basically
8 that a UNE is not necessary under Section 271, the 8 reduce the risk of what is really rate shock.

9 corresponding 271 Checklist item should be 9 Special access rates are rate shock for us. We
10 construed as being satisfied. 10 really can't do business that way.
11 So there's been obviously some recent activity 11 | was wondering, do | have an opportunity to
12 from the FCC in its Triennial Review Remand QOrder 12 make any reply comments at all, or is that -- would
13 known as the TRRO where the FCC continues to shrink |13 you typically limit it to --
14 down the availability of unbundled network elements |14 CHAIRMAN HANSON: Rolayne Wiest is
15 pursuant to Section 251, meaning certain elements 15 handling this for the Commission.
16 that are no longer available at unbundled network 16 MS. AILTS WIEST: Yes, you will.

17 elements rates, meaning the TELRIC rate for those 17 MR. DIAMOND: | will have a chance

18 network elements. But Section 271 elements 18 toreply. So | will not address the many arguments
19 continue to be -- must continue to be made 19 that Qwest will no doubt bring up, and | will reply
20 available to requesting carriers. All RBOCs have 20 at that time.
21 that continuing obligation. Otherwise, why would 21 So basically in summary you have 271

22 the FCC have given them in -- authority to provide 22 obligations. You conclude there's a duty there.

23 in-region long distance service. 23 Once you conclude there's a duty there, then you
24 This takes me really to the next logical 24 move to the pricing determination. And, again, we
25 question, and | confess there's not a tremendous 25 submit TELRIC is a just and reasonable rate.

10 12

1 amount of law on this issue. Because once you get 1 Thank you very much, Commissioners.

2 to the point where you can conclude that there's a 2 MS. AILTS WIEST: Do the

3 duty to provide Section 271 network elements, the 3 Commissioners - I'd like to ask some questions.

4 only issue that's left is price. 4 This is Rolayne Wiest, unless the Commissioners

5 Now this issue -- again, this issue of price 5 have any questions first.

6 has not been decided, but the standard is just and 6 MR. DIAMOND: ['m sorry.

7 reasonable. Now along these lines, the same 7 MS. AILTS WIEST: Go ahead.

8 Maine -- the same Public Utilities Commission out 8 MR. RISLOV: Hello. I'm

9 of Maine made the following conclusion, that we 9 Greg Rislov. | do have a couple of questions.

10 have no record basis to conclude that TELRIC rates, |10 MR. DIAMOND: Good morning. Sure.
11 the same rates that are available - the same 11 MS. RISLOV: In very general terms,

12 pricing standard that is applied under Section 251 12 could you explain in your mind what the purpose of
13 do not qualify as ‘just and reasonable rates." 13 251, 252, and 270 are -- 271 in general are, in

14 Covad would and Covad does take the position 14 very, very general terms.

15 that this Commission has the authority to set 271 15 MR. DIAMOND: In general 251 sort of
16 rates at the TELRIC level. Clearly TELRIC would be 16 sets up the framework by which all incumbent local
17 a just and reasonable standard. 17 change carriers, except for rural carriers, have to
18 Now you may hear Qwest argue that, well, wait 18 enter into Interconnection Agreements with any

19 a second, the FCC has said in the TRO that perhaps |19 requesting carrier. And under that scheme,

20 we can look at the access tariff that's on file. 20 State Commissions are charged with the right to

21 The problem with the access tariff from our 21 arbitrate the terms and conditions of those

22 perspective is it's not just and reasonable for 22 Interconnection Agreements.

23 Covad to use these rates because we cannot justify 123 Section 271 is different. Section 271 only

24 it from a business perspective. We simply not - 24 applies to the regional bell operating companies
25 we simply cannot do business under those kinds of |25 because when they come to the FCC first they come
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to this Commission and Qwest came to this
Commission at one point in time and said please
recommend to the FCC that we be granted Section 271
authority, the right to provide in-region long
distance service.

We go to the FCC and the Section 271

specifically said that if you, Qwest, region bell
operating company, want to provide in-region
interLATA service, long distance service, you must
continue to provide those items listed in the
14-point Competitive Checklist. Now for our
purposes we're only interested in two of those
items, loops and transport. Those are the only
facilities that Covad -- really gets from Covad.
We don't get switching from Qwest. We dont get
signaling from Qwest and so forth. Those are the
two unbundied network elements that we receive. So
high-level that's really the distinction.

MR. RISLOV: | appreciate that and
to follow that up, in general again where do you
see the jurisdiction residing in those two
sections?

MR. DIAMOND: Well, here's -- it's
not -- Mr. Rislov, to answer your question quite
candidly, it's not been resolved. What you have
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15
that are set forth in Qwest's SGAT for the State of
South Dakota. So it only makes sense that this
Commission would have jurisdiction to set rates for
Section 271 elements as the New Hampshire
Commission has concluded.

The FCC is really not and | don't know of any
situation where the Commission has been in the
business of setting rates for network elements.

But, again, it's not a settled issue. And so |

would confess that you're making -- you're going to
have to make a determination based upon the
persuasive authority that's out there.

MR. RISLOV: And one final question.

MR. DIAMOND: Sure.

MR. RISLOV; With regard to
impairment, both jurisdictionally and what effect
any decision of impairment would have on the State
Commission.

Where does the jurisdiction in terms of
impairment lie?

MR. DIAMOND: Well, impairment --
the necessary impair standard is set out in
Section 251, and that analysis is done by the FCC
as it is done recently, for example, in the
Triennial Review Remand Order. |t made

—
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14
are competing State Commissions that have reached
one conclusion and then other state Commissions
that have reached another conclusion. I'm
concerned as of whether they have jurisdiction.

For example, the Washington Commission said
they don't have jurisdiction because they're
preempted from making this determination. Well,
the problem with that is State Commissions don't
have the authority to engage in preemption
analysis. Only the FCC can decide whether the
Telecommunications Act preempts state law. Soin
that regard -- the way | would kind of maybe pitch
it to you in a little bit more pedestrian terms is,
Qwest in its briefing never takes issue with the
concept that it has a duty under Section 271 to
unbundle certain network elements.

The problem - and they come back and say
instead that this Commission doesn't have
jurisdiction. But the Commission does have
jurisdiction because the Commission is
traditionally charged with setting rates for
network elements, given that what you do, of
course, when you determine rates for network
elements pursuant to Section 251 either by way of
an arbitration or by way of approving the rates
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determinations concerning certain thresholds where
a requesting carrier or a -- made a determination
that in some instances certain central offices of
the regional bell operating companies would not be
"impaired offices" such that there would be less
availability of unbundled network elements,
especially loops. And specifically in the TRRO
loops and transport were a big ticket item.
Switching was involved in that as well, but, again,
Covad is not interested in switching simply because
it provides its own switching for itself.

| hope that addresses your questions.

MR. RISLOV: Sure.

MS. AILTS WIEST: Commissioners.

CHAIRMAN HANSON: Nothing.

VICE CHAIRMAN SAHR: Good morning.
Mr. Diamond, you had mentioned that if the
Commission ruled against Covad, that the FCC access
tariffs would be available but it's subject to
Qwest's filing that; is that correct?

MR. DIAMOND: Absolutely. Qwest
could change those. The FCC, as far as | know, and
Qwest will certainly correct me if I'm wrong, but
as far as | know, Qwest can change those tariffs
any time they want to with notice but without the
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need to get FCC approval. And | think they could
do that for an interstate tariff as well. I'm not
sure about that. Pretty sure that with respect to
FCC tariffs, it can change that without notice and
can change prices on -- and can change rates |
believe on 30 days' notice.

VICE CHAIRMAN SAHR: Do you have any
recourse or relief if you take issue with those
things?

MR. DIAMOND: The only recourse we
would have is to take the position that those rates
were not just and reasonable. And, again, that's
standard that has been the subject of probably some
amount of litigation at the federal level. But,
again, it is not -- typically not -- in this
setting where you're talking about network
elements, it's our view that the jurisdiction
properly lies with the Commission to determine what
those rates ought to be and, again, apply - |
would concede applying the just and reasonable
standard. | don't think there's any dispute about
that.

VICE CHAIRMAN SAHR: I'm just
curious. How long do the Agreements typically
last? Is there a date --

0O~ O U1 B~ WD —
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questions. So if Qwest did change its tariff, then
you could go to the FCC and dispute those rates?

MR. DIAMOND:; | believe we could,
yes, on the grounds that they weren't just and
reasonable. | believe we could, yes. _

MS. AILTS WIEST: Or if Qwest took
away any of those elements, you could go to the FCC
and say they weren't complying with Section 2717

MR. DIAMOND: Well, yeah. 1 don't
think they would do that, frankly. | was a little
bit tongue and cheek before, but bottom line is
they probably would not. Qwest probably would not
remove Section 271 elements from its access tariff
or from its intrastate access tariff either.

MS. AILTS WIEST: And can you
explain to me the dispute over Section 9.1.1.87

MR. DIAMOND: You know, | don't have
the Agreement in front of me. Is it -- which
section again?

MS. AILTSWIEST: 9.1.1.8.

MS. AILTS WIEST. Someone isn't on
mute on the phone. If you could put your phone on
mute.

COMMISSIONER JOHNSON: I'm hearing
voices again, and it always makes me nervous.

WO OO~ O WP —
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18
MR. DIAMOND: Yes. These Agreements
are typically three years long. The date -- the

-agreed upon date for this particular -- the

expiration date that we've agreed upon for this
Interconnection Agreement would be in 2008. So,
again, three years.

VICE CHAIRMAN SAHR: And during that
time period are they locked into the current FCC
access tariff?

MR. DIAMOND: No.

VICE CHAIRMAN SAHR: Or they can
change certain elements of that?

MR. DIAMOND: They can change the
rates as they please | believe on 30 days' notice.
They're not locked in. The SGAT rates - if we
agreed to rates as fo certain facilities that would
get attached as-an exhibit to the Interconnection
Agreement, those rates would be fixed: But, no,
those access tariff -- those tariff rates could be
changed.

VICE CHAIRMAN SAHR: Thank you.

MS. AILTS WIEST: Any other
questions from the Commissioners?

This is Rolayne Wiest. |just had a few
questions, just following up on Commissioner Sahr's

SO RGO RS ©E N OTR WM
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MS. GREFF. 1t's not just you,

Dusty.

(Discussion off the record)

MR. DIAMOND; 9.1.1.8?

MS. AILTS WIEST: Yes. What | have
is intentionally left blank. | can't see the
dispute. But it's listed in the Petition. It's
listed in Briefs.

MR. DIAMOND: | think it's -- Qwest
controls these documents, and my experience has
been with Qwest that they do a very good job of
tracking what's at issue. They have a person named
Mary Sullivan whose job -- exclusive responsibility
is to track these Agreements. So based on what's
in here, | would say that 9.1.1.8is not in
dispute.

Would that be a fair conclusion, Maureen?

MS. THOMPSON: Melissa.

MR. DIAMOND: Melissa. Excuse me.
Melissa.

MS. THOMPSON: Yeah. Under the
intentionally left blank section | would agree
there's prohably no dispute --

MR. DIAMOND: No dispute at all.

MS. AILTS WIEST: We can cross -
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1 CHAIRMAN HANSON: Excuse me. We 1 And it may be that they already have rates
2 have lots of different people talking and people 2 that are consistent with TELRIC already. But,
3 that haven't been quite introduced. It's really 3 again, nothing precludes this Commission from
4 difficult for the court reporter. So on some of 4 having further proceedings on the rate, which |
5 the questions please wait until the question's 5 would advocate be really within the realm of what
6 completed before you answer, and then when you give | 6 State Commissions do, not the FCC.
7 those numbers, if you would slow up just a little 7 The FCC doesn't have cost dockets. It doesn't
8 bit. 8 admit evidence about -- it doesn't admit evidence
9 MR. DIAMOND: Sure. Forgive me. 9 about cost models and so forth. It's really
10 Bad habit of mine, Commissioner. 10 something that is traditionally within the realm of
1 MS. AILTS WIEST: There's still 11 the State Commissions since passage of the 1996
12 someone that's on the phone who does not have their {12 Telecom Act.
13 phone on mute and we can hear them. Would you 13 MS. AILTS WIEST. Going again to the
14 please put your phones on mute. 14 Utah Order, | believe they quoted -- | think in
15 Well, we'll just have to talk over it. In the 15 their Paragraph 44 they quoted the TRO at Paragraph
16 Utah Order, | think it was in their Paragraph 33, 16 664 and they stated that the FCC implies it has
17 the Order stated that Covad admitted that only the |17 sole authority over such elements and that BOCs
18 FCC can enforce noncompliance with the 271 18 should make Section 271 elements available through
19 Checklist. 19 interstate tariffs or commercial agreements. How
20 Would that be an accurate statement? 20 would you -
21 MR. DIAMOND: Yeah. That's an 21 MR. DIAMOND: Well, again the
22 accurate statement, but | don't -- | think the -- | 22 problem with that - obviously that's what it says.
23 think that what's uncontested here is | don't think 23 It doesn't really deal with the question of rates
24 Qwest is going to dispute its obligation to provide 24 directly. And you're still faced with this
25 271 elements. | think what's really the lynch pin 25 question of, okay, where are we going to end up on
22 24
1 here is at what rate. 1 rates. And that, again, is the most difficult
2 We acknowledge that it's not going to be a 2 question.
3 TELRIC -- the Commission is not required to impose | 3 And, again, that we know what the standard is,
4 TELRIC rates which it would otherwise be required 4 it's just and reasonable, and that's all | can say
5 to do for the purposes of its Section 251 UNE. But 5 about that particular section.
6 for 271 you have the just and reasonable standard 6 MS. AILTS WIEST: And then | think
7 which can be -- again, is a more amorphus standard, | 7 Utah also quoted from Paragraph 195 of the TRO more
8 but we would suggest that TELRIC is at least just 8 or less stating that if a state required unbundling
9 and reasonable because it's certainly a lower rate 9 of a UNE for which the FCC has found no impairment,
10 than the access tariff, which again for our 10 the FCC stated that such decision would likely
11 purposes from a purely business perspective we 11 conflict with this or substantially prevent
12 don't consider it just and reasonable because we 12 implementation of the federal regime in
13 can't make it business case to do business using 13 violation -
14 the access tariff rates. 14 How do you get around that paragraph?
15 MS. AILTS WIEST: If the Commission 15 MR. DIAMOND: Well, the way | get
16 were to find we could impose this as an unbundling 16 around it is | go back to the previous
17 element, you know, that you're disputing, would 17 statements -- previous very unequivocal statements
18 there be a further proceeding to decide what the 18 by the FCC and the TRO -- in the TRO that there is
19 rates are under TELRIC or would you first -- 19 a black letter obligation to unbundle Section 271
20 MR. DIAMOND: You could have a 20 elements. And | would be hard pressed to - even
21 ~ further proceeding if you wanted to to set the 21 if that network element happens to be a network
22 rates, or, alternatively, you could conclude that 22 element that the Commission had delisted from the
23 Qwest use a TELRIC rate, which is a standard 23 251 obligations.
24 that -- a wholesale rate based on an existing cost 24 And, again, when it delists them it's saying
25 model. 25 you, Qwest, or you, RBOC, no longer have an
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1 obligation to provision that UNE at TELRIC or 1 | think not withstanding what they said in their

2 wholesale rates. That's what it's really saying. 2 Reply Brief, | think they very much will negotiate

3 And so what's before this Commission is at what 3 an amendment with the requesting carriers to

4 rate are we going to set for UNEs under 4 implement the provisions of the TRRO.

5 Section 271. 5 MS. AILTS WIEST: And then -

6 | think everybody is going to concede that the 6 MR. DIAMOND: And we could as part

7 271 obligations continue, given the fact that Qwest 7 of that process negotiate perhaps 271 issues as

8 has long distance authority in its region. 8 well. Sort of telegraphing our position a little

9 Certainly within South Dakota. 9 bit.
10 MS. AILTS WIEST: You also cite to 10 MS. AILTS WIEST: And this is

11 state authority for stating that these unbundled 11 another question you might want to look at the

12 elements should be provided. If the Commission 12 actual Agreement for, but does Covad agree with the
13 were to find that we could not add UNEs that the 13 delisted UNEs in Qwest's Section 9.1.1.67 Do they
14 FCC had delisted in order to make that finding, are 14 agree that that's accurate? It's around page --

15 there any state statutes that we would actually 15 MR. DIAMOND: Yeah. Yeah. | have

16 have to find were preempted? 16 it. That's accurate, yes. That's correct.

17 MR. DIAMOND: No. You have a 17 MS. AILTS WIEST: Okay. That's all

18 general -- you have what | would call a very 18 | have.

19 general unbundling statute, and so you would have 19 MR. DIAMOND: Thank you very much.
20 the right under that statute to order unbundling. 20 MS. AILTS WIEST: Are there any

21 But to answer your question, actually we're 21 other questions from the Commissioners?

22 not asking you to add to the list that -- the 251 22 Thanks.

23 list. We're simply asking you to enforce the 23 MR. DIAMOND: Thank you very much,
24 Section 271 list. They're apples and oranges. 24 very, very much.

25 There's a delisting of 251 elements at TELRIC 25 MS. THOMPSON: Well, good morning,

26 28

1 rates, but there's a continuing 271 obligation at i Commissioners. My name is Melissa Thompson, and |
2 just and reasonable rates. 2 am appearing this morning on behalf of Qwest

3 And that's really the crux, | think, of 3 Corporation.

4 this -- the issue that's before this Commission 4 And this morning's argument feels like kind of

5 today. 5 a unique opportunity to me because it's the first

6 MS. AILTS WIEST: And then can you 6 time since |'ve started appearing before you where

7 respond to Qwest's request to not use the amendment { 7 the issue that we are arguing about this morning

8 process for removing UNES from the Interconnection | 8 has been considered by other Commissions and all of
9 Agreement? You mentioned that in -- 9 those Commissions have ruled in Qwest's favor on
10 MR. DIAMOND: Did they mention that 10 that issue.

1 in their Brief? 1 These states include lowa, Washington,

12 MS. AILTS WIEST: Yes. Page 22 of 12 Minnesota, and Utah. The resolution reached in

13 their Reply Brief. 13 Colorado also supports Qwest's position because

14 MR. DIAMOND: Actually, my 14 there Covad simply agreed to the language that

15 experience has been that Qwest has actually given 15 we're disputing this morning.

16 us in response to the Triennial Review Remand Order |16 The remaining issue, the one sole issue before
17 that was effective on February 4 they've 17 the Commission this morning, is whether this

18 actually - unlike the other RBOCs, have said we're 18 Commission will allow Covad to bring Section 271
19 not going to stop providing these UNEs. We're 19 network elements into a proposed Section 251 and
20 going to continue to provide them subject to 20 252 Interconnection Agreement and apply a rate

21 true-up. ‘And they have actually provided us with a 21 scheme, that being TELRIC, to those elements in

22 proposed TRRO amendment unlike, again, the other |22 spite of the fact that the FCC and courts have held
23 RBOC:s. 23 that those rates do not apply.

24 So | commend Qwest for doing that. It has 24 Is Qwest required to provide access to

25 made our life much easier in the Qwest region. So 25 unbundled network elements under either Section 271
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1 or under state law even if it is not required to i required by Section 251."

2 provide that access pursuant to Section 251 and 2 The Board concluded - I'm sorry. | misspoke
3 even though that access conflicts with decisions 3 here while I'm reading this. The Board said

4 made by the FCC and other courts? 4 following that, "Section 251(d)(2) provides that

5 In arguing yes, Covad is a basically trying to 5 unbundling may be required only if the FCC

6 do an end run around FCC and District Court 6 determines that access to such network elements is
1 rutings, particularly the Triennial Review Order, 7 necessary and that the failure to provide access to
8 the TRO, and the Triennial Review Remand Order, the |8 network elements would impair the ability of a

9 TRRO, and other states agreed. 9 telecommunications carrier seeking access to
10 In Washington the Commission concluded, "This {10 provide the services that it seeks to offer."
11 Commission has no authority under Section 251 or 11 The Minnesota Commission concluded similarly,
12 Section 271 of the Act to require Qwest to include 12 finding that it did not have jurisdiction and, in
13 Section 271 elements in an Interconnection 13 fact, in the Arbitrator's report the Commission
14 Agreement. And any unbundling requirement based on | 14 actually adopted a part of that report with respect
15 state law would likely be preempted as inconsistent |15 to the issue that's before you today in which the

16 with federal law, regardless of the method the 16 arbitrator said there is no authority by the
17 state used to require the element.” 17 Commission to determine whether Section 271

18 lowa ruled similarly. There the Utilities 18 elements apply in a Section 252 arbitration.

19 Board said, The first question is whether the Board 19 As a side note, in Utah the Commission stated
20 has the authority when arbitrating Interconnection 20 *Section 252 is clearly intended to provided
21 Agreements pursuant to Section 252 to impose 21 mechanisms for the parties to arrive at

22 unbundling obligations pursuant to Section 271. 22 Interconnection Agreements governing access to

23 Section 271(d)(3) of the Act gives the FCC the 23 network elements required under Section 251.

24 authority to determine whether an RBOC has complied {24 Neither Section 251 or 252 refers in any way to

25 with those provisions, including the Checklist. 25 Section 271 law requirements. And certainly

30 32

1 The ‘96 Act gave State Commissions only a 1 neither section anticipates the addition of new

2 consulting role in that determination. 2 Section 252 obligations via incorporation by

3 The arbitration process that is mandated by 3 reference to state law or Section 251."

4 Section 252 is concerned only with the 4 In lowa, in Minnesota, in Utah, in Washington,

5 implementation of ILEC's obligations under 5 and now South Dakota Covad has argued that State
6 Section 252. In arbitrations again the State 6 Commissions may require Section 271 network

1 Commission only has the authority to impose terms | 7 elements to be included in arbitrated

8 and conditions related to Section 252. Section 8 Interconnection Agreements because of the FCC's

9 252(h) specifically states the negotiations it 9 decision that BOCs have an independent obligation
10 requires are limited {o "request for 10 to provide access to loop switching transport and
11 interconnection services or network elements 11 signaling network elements under the Checklist in
12 pursuant to Section 251." The Board continued, 12 271, regardless of the unbundling obligations in

13 "Clearly the revisions that are at issue in the 13 Section 251.

14 arbitration are unbundling obligations pursuant to 14 So what s the difference between a Section

15 Section 271, rather than Section 251 obligations. 15 271 element and Section 251 element, and who has
16 Therefore, the Board lacks jurisdiction or 16 authority over these elements?

17 authority to require Qwest to include these 17 The statutory scheme in Section 271 provides
18 elements in an Interconnection Agreement 18 that the FCC is solely responsible for determining
19 arbitration brought pursuant to Section 252." 19 whether a BOC should be allowed to provide long
20 The Board continued, *The U.S. Supreme Court |20 distance service. The Act requires the FCC to

21 has stated that the '96 Act does not authorize 21 consult with the State Commission as to whether the
22 'blanket access' to incumbent's networks. Rather 22 BOC has met the statutory requirements for

23 Section 251(c)(3) authorizes unbundling only as 23 providing that service but provides no

24 required as by Section 251." Following that, 24 decision-making authority to the State Commissions.
25 *Section 251(c)(3) authorizes unbundling only as 25 In the case of Indiana Bell Telephone Company

PRECISION REPORTING, LTD.

(605) 945-0573

Page 29 to Page 32




Case Compress

N DD — —
NREBRERERBo=

33
v. Indiana Utility Regulatory Commission the court
stated, "Sections 251 and 252 contemplate State
Commissions may take affirmative action towards the
goals of those sections while Section 271 does not
contemplate substantive conduct on the part of
State Commissions, thus a savings clause is not
necessary with respect to Section 271 because the
State Commissions's role is investigatory and
consulting, not substantive in nature.*

Consistent with this, as Covad has conceded,
the FCC has sole authority under Section 271 to
enforce BOC compliance without any shared
decision-making with State Commissions. In the
same way that the FCC has sole authority to enforce
compliance of BOCs with Section 271, under
Section 251(d)(2) the FCC has sole authority to
determine under the necessary and impaired test
what network elements must be unbundled.

The D.C. Circuit Court confirmed in USTA Il
that Congress did not allow the FCC to have State
Commissions perform this test on their behalf. The
case of the lowa Utilities Board makes clear that
the essential prerequisite for unbundling any given
element under Section 251 s a finding under the
impairment test, and that is delegated and has been
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Order and stated that, "We cannot now imagine how a
state could require unbundling of an element
consistently with the Act where the FCC has not
found the statutory impairment test to be
satisfied." _

Similarly the United States District Court in
Michigan observed that in USTA Il the D.C. Circuit,
‘Rejected the argument that the '96 Act does not
give the FCC the exclusive authority to make
unbundling determinations." The court emphasized
that while the Act permits states to adopt some
pro competition requirements, they cannot adopt any
requirements that are inconsistent with the statute
of the federal regulations.

The court held specifically that a State
Commission, "Cannot act in a manner inconsistent
with federal law and then claim its conduct is
authorized under state law."

Consistent with these Decisions in its Bell
South Declaratory Order the FCC addressed Orders
from four different State Commissions that required
Bell South to provide DSL service over unbundled
loops. This requirement the FCC determined
effectively obligated Bell South to unbundle an
element which the FCC had specifically required --
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established in the FCC.

If there has been no such FCC finding of
impairment, the Act does not permit any regulator,
state or federal, to require unbundling under
Section 251. In the Triennial Review Order the FCC
confirmed, "Based on the plain language of the
statute we conclude that the state authority
preserved by Section 251(d)(3) is limited to state
unbundling actions that are consistent with the
requirements of Section 251 and do not
substantially prevent the implementation of the
federal regulatory scheme.

In the TRO the FCC continued, "If a decision
pursuant to state law were to require unbundling of
a network element for which the Commission has
found no impairment and thus has found that
unbundling that element would conflict with the
language of Section 251(d)(2) or otherwise declined
to require unbundling on a national basis, we
believe it unlikely that such a decision would fail
to conflict with and substantially prevent the
implementation of the federal regulatory regime.”

Federal courts interpreting the '96 Act have
agreed. In Indiana Telephone Company v. McCarty
the Seventh Circuit cited the Triennial Review
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specifically refused to require it to unbundle in
the TRO.

The FCC stated, "State authority is preserved
under the Act only to the extent state regulations
are not inconsistent with the Section 251 because
it had refused to require ILECs to unbundle these
loops in the Triennial Review Order." The FCC held
that the four state Orders requiring such
unbundling directly conflict and are inconsistent
with the Commission's rules.

In addition to arguing that this Commission
should incorporate Section 271 unbundling
obligations in a Section 251 252 ICA, Covad
proposes broad unbundling under state law that
ignores what the FCC reaffirmed in its Beth South
Declaratory Order. The FCC reaffirmed in its Bell
South Declaratory Order that the Act Savings Clause
is preserved independent state authority only to
the extent that the authority is consistent with
the Act.

Just as an example, the clash between Covad's
state unbundling demands and the federal unbundling
scheme is demonstrated by Covad's language proposed
here in Section 9.3.1.1, which would require Qwest
to unbundle feeder sub loops. In the Triennial
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Review Order the FCC refused to give CLECs
unbundled access to this element, finding that such
access would undermine the object of the Act, "spur
deployment of advanced telecommunications
capability.” A state imposed requirement to
unbundle feeder sub loops as here would conflict
with the FCC determination.

To be clear, Qwest is not arguing the State
Commissions have no authority under the Act or
under state law to order unbundling. The FCC
summarized this issue very well in its Bell South
Declaratory Order saying, "In the TRO we rejected
both the argument that states are preempted from
issuing unbundling requirements as a matter of law
and the contrary argument that the states may
impose any unbundling framework they deem proper
under the state law without regard to the federal
regime. Rather, based under the plain language of
the statute, we concluded that the state authority
preserved by Section 251(d)(3) is limited to state
unbundling actions that are consistent with the
requirement of Section 251 but do not substantially
prevent the implementation of the federal regime.”

The South Dakota statutes recognize the
interplay between federal and state jurisdictions.
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BOCs charge for Section 271 elements in connection
with applications and enforcement proceedings
brought under that section. In requesting that the
Commission adopt its rate proposal, Covad is asking
the Commission to exercise authority it does not
have and that rests exclusively with the FCC.

Covad's demand for the temporary application
of TELRIC pricing to Section 271 elements violates
the FCC's TRO. The FCC ruled that any elements a
ILEC unbundles pursuant to Section 271 are to be
based - are to be priced on the Section 201
202 standard that the rates must not be unjust,
unreasonable, or unreasonably discriminatory.

As Qwest discussed in its briefing and as |'ve
mentioned here, there is no statutory or other
legal basis for including terms and conditions
relating to network elements provided under
Section 271 and its Section 252 Interconnection
Agreement. Indeed, the FCC has defined
Interconnection Agreements that must be submitted
to State Commissions for approval as only those
that contain an ongoing obligation related to
elements in 251(b) or (c). Thus the term
Interconnection Agreement as used in Section 252
encompasses only the terms and conditions relating
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Covad cited 49-31-15in its briefing but not
49-13-3. Section 49-31-3 says, "The Commission has
general supervision and control of all
telecommunications companies offering common
carrier services within the state, to the extent
such business is not otherwise regulated by federal
law or regulations.”

| want to turn now to Qwest's proposed
Section 9.1.1.7 - I'm sorry, to Covad's proposed
Section 9.1.1.7 in which existing TELRIC rates
would apply to network elements that Qwest provides
pursuant to Section 271. Covad in 9.1.1.7 proposes
that these rates be granted or allowed in
accordance with Sections - well, until new rates
are established under Sections 201 and 2 of the Act
or applicable state law.

Sections 201 and 202 of the Act governs the
rates, terms, and conditions applicable to the
unbundling requirements imposed by Section 271.
They provide no role for State Commissions. A
state administrative agency has no role in the
administration of federal law absent express
Congressional authorization.

The FCC ruled in the Triennial Review Order
that it will determine the lawfulness of rates that
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to the network elements and other services
identified in Section 251.

The correctness of this interpretation was
confirmed in a Decision issued just two weeks ago
in a federal court in Montana in which the court
ruled that the only Agreements that State
Commissions have the authority to approve under
Section 252 are Interconnection Agreements that
contain Section 251 obligations. This ruling
confirms that the Interconnection Agreement
resulting from this Section 252 Interconnection
Arbitration should only include terms and
conditions relating to Section 251.

The cases cited by Covad are readily
distinguishable. The Maine and New Hampshire
Decisions that Covad relies upon so heavily had to
do with a state tariff which Verizon promised to
file in the context of Section 271 proceedings.
The authority in question in those cases had to do
and was upon a state tariff, not on Section 271 or
the Act.

As a final note, it's important for the
Commission to keep in mind that just because the
party's ICA does not provide for particular
elements as unbundled network elements does not
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mean that those elements are not available. Just
as Qwest and Covad have executed commercial
agreements for commercial lines sharing, they too
can reach commercial agreements or go through a
tariff to obtain these other elements. And | think
Mr. Diamond addressed that issue well.

In conclusion, Qwest respectfully asks the
Commission to follow the Decisions issued in
Minnesota, in lowa, in Utah, in Washington, find
that this Commission does not have authority to
require Qwest to offer Section 271 elements as part
of a Section 251 252 ICA, and adopt Qwest's
proposed language for the parties’ Interconnection
Agreement.

Thank you.

MS. AILTS WIEST: Any questions from
the Commissioners?

VICE CHAIRMAN SAHR: Good morning,
Ms. Thompson.

You cited the lowa, Washington, Minnesota, and
Utah Decisions. In those cases would you say that
it was based primarily on the interpretation of
federal law, or was there some sort of state
restriction on hearing those proceedings that might
not be here and in place in South Dakota?
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Covad's claim on that basis.

VICE CHAIRMAN SAHR: Have any of
these cases been appealed?

MS. THOMPSON: Not to my knowledge.

MR. DIAMOND: Not yet.

VICE CHAIRMAN SAHR: Not yet. Thank
you.

MS. AILTS WIEST: Any other
questions from the Commissioners? | just had a
couple of questions, Ms. Thompson.

I know in the Utah Decision they said -- |
mean, they agreed with you, but they did state that
they rejected Qwest's apparent view that the Utah
Commission is totally preempted by the federal
system from enforcing Utah law requiring unbundled
access to certain network elements.

Was that your view there in Utah? Or is that
your view now?

MS. THOMPSON: No. Again, we're not
talking about a state being completely preempted or
talking about a state not having the ability to
unbundle.

MS. AILTS WIEST: Right. That's why
| was confused by that statement.

MS. THOMPSON: Yeah. I'm not sure.
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MS. THOMPSON: | believe all of
those decisions hinged on interpretation of federal
law. Taking the lowa example, just because it's
right in front of me and | have quoted from it,
Covad made a similar argument in trying to rely on
state law to unbundle. The ALJ -- actually it was
the Board in this case. The Utilities Board walked
through an analysis of that and found -- the Board
actually said -- it cited the state law, and then
it said, "A finding that the facility is not
capable of being duplicated or obtained elsewhere
is required by this section of the state law for
the Board to find that an element is an essential
service and require Qwest to provide that element.
Such a finding may not be appropriate where the FCC
has found that access to the element is not
impaired. At least there is no evidence here that
would support such a finding. Thus, in this case,
state law does not provide a separate basis for
requiring that Qwest provide access to unbundled
network elements.”

And what the Board was going to there was the
necessary and impaired test, the fact that Covad
had presented no elements that it is impaired or
these elements are necessary and therefore denied
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I've got the Decision in front of me. Do you know,
what page is that on?

MS. AILTS WIEST: That's on page 19
of the Arbitration Report and Order, their two
different Decisions.

MS. THOMPSON: Well, the crux of
Qwest's argument is really that states have
authority to order unbundling so long as it's not
inconsistent with federal law.

MS. AILTS WIEST: Okay. And then
also in that same Order | believe the Utah
Commission deleted your list of former network
elements by stating that it was confusing to keep
them in. That was in Section 9.1.1.6.

Are you familiar with that?

MS. THOMPSON: Yes. I'm vaguely
familiar with that part of it.

MS. AILTS WIEST. And then if you
have the actual Agreement that you filed with us or
that Covad did, looking at 9.1.1.6,  was kind of
confused by how that is -- how that was listed in
there,

I mean, the Utah Commission specifically lists
elements A through R. In your Brief you mentioned
18 elements. And then when | go to that page |
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find elements A through P in there.
Can you explain that?

MS. THOMPSON: There may have been
slightly different Agreements filed in Utah than in
South Dakota. So that may be one answer to kind of
the change in the lettering and the reduction in
the number of elements. 4

MS. AILTS WIEST: It looks like it
was just left off, though. But if you look on page
119, there's two pages 119. One says it's deleted,
and the other one says - it's a little part where

it's called deleted.

MS. THOMPSON: Yeah. It looks like
this page has been edited as part of the Agreement,
and without Mary Sullivan at my side, I'm sorry, |
can't.

MS. AILTS WIEST: Could you clarify
that perhaps afterwards --

MS. THOMPSON: Absolutely.

MS. AILTS WIEST: -- as to which
elements you're talking about there?

And did you disagree with the Utah
Commission's position that it would be redundant or
confusing to list those elements?

MS. THOMPSON: No. | mean, | think,
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to page 22 of your Reply Brief? Do you have that
handy?

MS. THOMPSON: 1 do.

MS. AILTS WIEST:; | asked
Mr. Diamond this, | believe, and he seemed
surprised by it, by using the -- stating -- you can
just read through it. It's just that one paragraph
there.

MS. THOMPSON: I'm not sure which
language this is in the Agreement, but | know that
the point of this provision or this paragraph and
the point that's made here in the Brief is that to
require Qwest to continue to make amendments is
contrary to the parties negotiating independent
commercial agreements and negotiating separately
and transactions for these elements as opposed to
having to come in and seek the Commission's
approval every time, those two things being
contradictory.

MS. AILTS WIEST: Right. |just
thought it was Qwest's position when the TRO first
came out that Qwest was going to go through the
amendment process in order to change this.

Isn't that correct?
MS. THOMPSON: Certainly with
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you know, that -- you know, Mr. Diamond's testified
that this is an accurate list. And just so that
the parties are clear, you know, Qwest would like
this list to be included in the Agreement. It's
reflective accurately of federal law.

MS. AILTS WIEST: Okay. And then |
believe Covad stated that an administrative agency
can't find that a state statute has been preempted
or something similar to that.

Is it your -- does Qwest think that we would
need to find that any state law is preempted in
order to agree with your position?

MS. THOMPSON: No, not whatsoever.

MS. AILTS WIEST: And then going to
a question that | asked Diamond, on page 22 |
believe of your Brief, and maybe | mischaracterized
it, but you mentioned that the Commission should
also prove Qwest's language and not require Qwest
to continue providing network elements the FCC has
delisted until the Commission approves an ICA
Agreement.

What section is that under then?

MS. THOMPSON: I'm sorry, Rolayne.

[ think | missed the question.
MS. AILTS WIEST: Yeah. Canyou go
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respect to the change of law provisions and that
kind of thing that are reflected in the
Interconnection Agreements, it certainly has always
been Qwest's representation and intent to follow
the letter of its Interconnection Agresments. So |
think I'm losing you here. Or I'm lost.

MS. AILTS WIEST: Well, if you could
just -- you know, at some point maybe afterwards if
you could just point me to the section where that
language is.

MS. THOMPSON: Sure. Absolutely.

MS. AILTS WIEST: That would be
helpful. Thank you. That's all | had. Any other
questions from the Commissioners?

Thank you.

MS. THOMPSON: Thank you.

MS. AILTS WIEST. And if you would
care to have a rebuttal.

MR. DIAMOND: Yeah. Just afew
clarifying comments only, nothing necessarily to
rebut but just to clarify our position.

Just on the record just that a couple of
clarifying questions. The fact that we didn't
agree or -- the fact that we've agreed to Qwest's
language on this issue in Colorado isn't an
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admission that -- isn't an admission here. It's
not a binding admission here. We made that
decision for business reasons unrelated to whether
or not we disputed it or not. So | don't think you
can give a whole lot of weight to that.

Ms. Thompson makes reference to providing
blanket access to unbundled network elements. And,
again, to sort of emphasize, we're clearly not
asking the Commission to provide -- to order Qwest
to provide unbundled network elements pursuant to
Section 251 at TELRIC rates. What we're saying is
there's this whole separate obligation under 271 as
an RBOC where they have to unbundle network
elements.

Sowe're limited by that list in Section 271.

It's not all UNESs or all parts of their network.
It's clearly limited by Section 271.

Ms. Thompson mentioned that we haven't
provided evidence of impairment. And, again, as |
indicated in my opening comments, several times,
the FCC has made it clear that thereis no
impairment analysis necessary for the purposes of
determining unbundling under Section 271. It's
absolutely separate. The necessary and impaired
standard is only pursuant to Section 251.
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STATE OF SOUTH DAKOTA )

:SS CERTIFICATE
COUNTY OF HUGHES )

i, CHER] MCCOMSEY WITTLER, a Registered
Professional Reporter and Notary Public in and for the
State of South Dakota:

DO HEREBY CERTIFY that as the duly-appointed
shorthand reporter, | took in shorthand the proceedings
had in the above-entitled matter on the 28th day of
June 2005, and that the attached is a true and
correct transcription of the proceedings so taken.

Dated at Pierre, South Dakota this 8th day
of July 2005.

.
C(mu.w" Y \&w&.«\\
Cheri McComsey Wittler,

Notary Public and
Registered Professional Reporter
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And that's it, the only comments | have. If
you have any other questions.
MS. AILTS WIEST: Any other
questions from the Commissioners?
If not, thank you.
MR. DIAMOND: Thank you very much.
CHAIRMAN HANSON: Thank you,
Rolayne. That will conclude the hearing.
(The hearing is concluded)
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